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DEBTS SEOURED BY PLEDGE 
Hindu and Roman Lag 


Ix Roman law and other systems of law we find a distinct treatment of done. 
tracta in general and a treatment of debts as a part of contracts in particular. 
In Hindu law, however, we do not find such a specific treatment of contracts. 
Having to ancient texts and commentaries, it can be said that the attention 
of Hindu lawyers was focussed not upon the contract in the abstract, but upan 
the several kinds of contractual obligations, and the remedies for the same when 
they are broken. Such a treatment will not satisfy the cara beers mind of the 
present theoretical jurist; but it was enough and sufficient for the purpose of 
ancient Hindu lawyers who were concerned more with remedies than with ab- 
stract ideas. Even as regards Roman law, it may be remarked that that law, 
as it existed in the days of Justinian, consisted of only four forms of consensual 
contracts, wherein obligation was attached to the consensus of mutual qpnsent. 

The four contracts are aa follows :— 

(1) Emptio Vanditio, or sale. S 

(2) Locatio oonduotion, or letting and hiring. 

(3) Societas ; or partnership. PE 

(4) and Mandatum or a kind of agency. ' 

All these four contracts were recognised by Hindu lawyers from ancient time, 
and it oan, therefore, be said that though ancient Hindu lawyers did not Uiréct 
their enquiry to analyse what a contract in the abstract might be, still their treat- 
ment was sufficient for all practical purposes. 

It is particularly to be noted that “the recovery of debte” occupies the first and 
foremost place among the 18 titles of law mentioned by Manu; and that ancient 
Hindu lawyers have attached more importance to the discussion of debts than even 
Roman jurists. According to Hindu lawyers, a debt springs into existence 
not only from a loan of money but also from a loan of other things. The difference 
in this connection oo nds to the difference between mutuum and commo- 
datum under the Roman law. To ancient Roman lawyers, an obligation of debt 
was dependent upon the accompaniment of some formality like nexum, but to 
ancient Hindu lawyers, the receipt of benefit, without any formalfty, was iteelf 
sufficient to afford a valid foundation for the obligation. It may, therefore, be 
said that Hindu lawyers evinced a greater amount of ethical and juridical advance 
over the archaic rules of Raman law which attached more importance to the form 
than to the substance of a legal transaction. è 

In the columns of the Bombay Law Reporter I have discussed up to this time - 
various aspects in respect of Hindu Law of Debts. Now proptiety demands and 
fairness dictates that the subject regarding DEBTS SECURED BY PLEDGE 
should be exhaustively dealt with. a es 


Pledge : What it means. 


According to Hindu lawyers, the delivery of a pl is a form of furnishfhg 
security, or, in other words, it is a mode of insuring the confidence of a otbditgr. 
Thus Narada says, “the guarantee to be offered to a creditor may be %wo fold— 
a surety and pledge ”. (Narada IV, 117). ° s 
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e ordinary Sanskrit equivalent of pledge is adhi, which is thus defined b 
: ‘That to which title is given (adhweriyate) is called a pledge.” (vido 
° the eriginal authorities given in this Article). i 
*  Aocoording to’Mitakshara, adhi or pledge is that which is deposited by the debtor 
with the creditof for the sake of creating confidence for the amount borrowed. 
(Mitakakara II, 57). It may be noted that the word used by Brihaspati for 
- pledge is bandha. (Vide the original authorities given in this Article). ° 

The giving of a pledge is tantamount, in the opinion of Hindu lawyers, to the 
transfer 8f an interest in property in favour of the creditor, the transfer bang ooh 
as under certajn curcumstances grows into full ownership, and creates right 

- in favour of the creditor. A security can beoome a security to’the creditor 
in the following ways:— . 

(1) Owing to right tô enjoy, 
` (2) Because of a right to*foreclose and 
e+ (3) Through authority to sell. 

All these powers or authorities were conferred upon oreditors in suitable cases 
according to the nature of the pl and the intention of the parties. The giving 
of a pledge was a transfer of a right in the property itself as distinguished from 
the right having reference to the debtor’s personal liability to pay. It creates a 
real right, for the creditor is invested with an interest in the property which under 
the circumstances is capable of growing into full ownership. : Mitakshara expressly 
gays in this connection that even the act of pledging is oqnsidered as a cicumstance, 
which, subject to a contingent condition, creates the ownership of the creditor, 
and that the acceptan oe of a pledge is well recognised among the people as a circum- 
stance, coupled with a contingency creating the creditor's ownership. (Mitak- 
shara W, 58). 

(2) A pledge is a kind of contract and it may be said that it is an accessory 
odntract, being a bailment of something to the creditor, on a loan of money, which, 
by the Hindu law, may be for security joined with use, and in this respect it may 
be com with the “Vivum Vadium” and the “Mortuum Vadium’”. (Strange’s 
Hindu Law, 6th edition, page 280). The law of pledge has’been considered by our 
ancient sages from various aspects, which will be found very interesting. 

Before going to those aspects it will be profitable to advert in brief to the original 
authorities. ` 


Driginal Authoriti 
Ancient Text-writers :— 


(1) Harita. (2) Vasisbtha, (3) Vishnu. (4) Manu. (5) Yajnavalkya. 
(6) Narada. (7) “Brihaspati. (8) Katyayana. (9) Vyasa. (10) Prajapati. 
(1) Harit says :— 
ae oer afii areata aeq | 
e a AS STA FS aT RETT II 
(Smritichandrika, Gharpure’s edition 137 ; Parashara Madhava, 231, 232.) 
(1) The pledge must be preserved as it was delivered ; otherwise the interest 
is forfeited. By the logs of the pledge, the principal Becomes lost. 


. (2) Vasishths says :— 
: apia iea babai 
. j. WIR aq aioa N 
mar frre at l 
fraa: ai àT qia aeaa: I 
. @ and 2 Parashara Madhava 234; Smrittchandrika, Gharpure’s edition 144). 
So 1) «When documents in respect of æ certain pledge are executed at the same 
ithe in fay®ur of several persons, then the pledgpr, who may have been the first ta 
, possess the pledge, has the prior claim n i. 
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(2) Where the owner of an article has „pledged it to fits on the sary! 
day, and neither of them has take ion, and where both apply fo for posseesie 
the pledge shall be equally divided between them. 
(8) Vishnu says :— 
I and 2 ar 
Heat neat taa- ae s 
agı a. 
(Vyavahara Kalpataru 112, Vishnu Smriti 6/5,6; Vivada,Ratnakara 214. 
3 and 4 e 
i! saferserarate | 


Fay | 
as Sar 6/7, 8; Vyavahara sa 108 ; “Vivada Ratnakara 18). 


Tiaria aq t we, ° oF 
aq LSTA TAT | 

(Vishnu Smriti 6/9; Vyavahara Kalpataru 113; Smritichandrika, Gharpure’s 
edition 147; Vivada Ratnakara 14.) 

(1) By the use of a pledge (to be kept only) interest is forfeited. 

(2) The creditor must make good the loss of a pledge,’ unless it was caused by 
fate or by the king. 

(3) The pledge must also be restored to the debtor when the interest has reached 
its maximum amount (on becoming equal to the principal, and has all been paid.) 

(4) But he must not restore an immovable pledge without a special agreement 
(till the principal itself has been paid). 

(5) That immovable pete which has been delivered, and is restorable when 
the sum borrowed is sands goeu the creditor must restore when the sum borrowed 
has been made good.) | 
(Vishnu VI 6 to 98. B. E., Volume 7, pages, 42 and 4 .) 

(4) Manu says: (1) i 

a aat AT iT afaq | A 
a TÈ: pif a frea: 1 
(Manu Smriti 8/143 ; Mitakshara 2/58; Apararka 2/59; Vivada Ratnakara 28). 


a (2) 
7o 


(Manu ant 8/144 ; Mitakshara Py Sai Kalpataru 112; Smriti- 


chandrika, Gharpure’s edition 138). * 
(8) . 
q: eara RASTA: | ° 
aafaa cer ae frapfa: 1 ° 


(Manu Smriti 8/150; Apararka 2/59; Vivada Ratnakara 23; Parashara Madhava 

(i) But if a beneficial pledge (i.e. one from which profit accrues, has been givea), 
he shall receive no interest on the loan ; nor can he after keeping (such) a pledge 
for a very long time, give or sell it. 

(2) A pledge (to be kept only) must not be used by force, (the oreditor), sb 
using it shall give up his (whole) interest, or (if it haa been spoilt by usof hò ehall 
satiety the (omnes) by (paying its) original price ; else he commits a theft of the 
pledge. 

(8) The fool who uses a pledge without the permission of the owner, shall remsit 
half of his interest, as a compensation for (such) use. e, 
(Manu VOI, 143, 144 and 150 ; vide, also 8. B. E. Volume XXY, pagos 278, 279 anti 

2890). = 
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\o Yajnavalkya says :—1) 
s aat Ra AA gat g TAN | 
(Yajnavalkys Smriti 2-28 (2) ) 


(2) : : 
. arta: A aa ofa a A | 
e oe Heed tag mA a TAPE N 
(Yajnavalkya Smriti 2/58 ; Medhatithi 8/143 ; Smritichandriks, Gharpure’s edition 
141; Vivade Ratnakaré 29 ; Parashara va 238) a 


` (Yajnavalkya Smriti 2/69 ;*Vivada Ratnakara 23; Parashara Madhava 237), 


se) Pg 
ara: AHS TRAST ATLA | 
Tey aaa TTA TAT AAT 1 
. (Yajnavalkya Smriti 2/60; Vyavahara Kalpataru 115). 
(5) 
q AR INT TAT | j 
aasi Tor api RAT l : 


(Yajnavalkya Smriti 2/61; Vyavahara Kalpataru 114; Smritichandrika, Ghar- 
pure’s edition 143 ; Vivade Ratnakara 33; Parashara Madhave 241.) 


(6 
sree Aer are: ASAT AAT | 
. saata at N 
(Yajnavalkya Smriti 2/62; Vyavahara Kalpataru 133 ; Smritichandrika, Ghar- 
pure’s edition 146 ; Vivada Ratnakara 27; Parashara Madhava 243). 
, (7) 


frat sorarsa fasio warfare Ul 
(Yajnavalkye Smriti 2/63; Vivada Ratnakara 28 ; Parashara Madhava 244). 
(8) 2 ` 
qT Tal Ae | 


(Yajnavalkya Smriti 2/64; Medhatithi 8/151 ; Vivads Ratnakara 28 ; Parasha re 
Madhava 245). = . 
(1) In the case of Hedge, a gift, and a sale, however, evidence in support of the 
prior claim preponderates. i 
2y A pledge lapses if it is. not redeemed by the time the principal amount is 
doublea ; that with a time limit, lapses by the lapse of the time ; a umifructuary 
pledge never lapses. i 
` (3) There shall be no interest if a pledge for eae een used, or one for use be 
If a pledge is spoiled or destroyed it shall be paid, unless it be by the 
ot of God or king, ki oa \ 

(4) The contract of pledge is established by the (proof of its) acceptance (by the 
oreditos)., If it suffers deterioration even when carefully kept another must be 
substituted, or the greditor must reosive the amount (due to him). 

(5) In the case of a debt contracted on e Charitra pledge, the amount must be 
paid with interest and in the cage of a debt contracted on a Chattel delivered as an 
, he shall pay two-fold. ‘ i 

(6% A pledge Should be restored to the debtor when he comes to redeem it, other- 
„Wise the creditor would be (liable as) æ thief: If the creditor be not available, the 
dehjor may pay the amount to (a member’ of) Mis family and take baok his pledge. . 
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(7) Or appraised at its value at that time the pledge will remain there without 
interest. . i : 
Or, tHe creditor may sell the pledge in the presence of the debtor. * ` e 
(8) When, however, a debt under a trąnsaotion of pledge becbmes doubled by . 
the accumulation of interest then the pledge shall be retufned after double the 
principal’ amount has been received (by the creditor front the profita). % 
(Yajnavalke II, 23(2), 58 to 64; vide also Yajnayalkya Smriti with Mitakshara 
by Prin J. R. Gharpure). . j ‘ 
(6) Narada says :—(1) ° 
afafa gafi: a farkat fror: 1 , 
TIRENA RNUIA II : $ 
(Narada Smriti 4/124; Mitakahara 2/67; Apararkæ 2/57). 
(2) e. ee 
a yaffa: srt Trent wearers | 
STMT arrears 1 
(Narada Smriti 4/125; Mitakshara 2/57; Apararka 2/5; Vyavahara Kalpataru 
111 ; Smritichandrika, Gharpure’s edition 140). . 
(3) : 
fared gea: n 


(Narada Smriti 4/126 ; Mitakshara 2/59; Vivada Ratnakara 22; Parashara 
Madhava 236). s 


aei een 
EGEJ n 
(Narada Smriti 4/127). 
(5) 
a: l 
area fadtercar cer AE AEF: 1 oe: 
(Narada Smriti 4/128). 
(8) 
qaas arate Breet loi . 
T TÈ: i a fra: u 
(Narada Smriti 4/129) 
(7) : 
qaas aiaa . 
afara aT i at aft TTI - 


(Narada Smriti 4/130 ; Vyavahara Kalpataru 112; Smritichandrils, Gharpure’s 
edition 137 ; Vivada Ratnakara 26; Parashara Madhava 232). ° 
(8) S 
afaa fafa: R ET: aA | ET 
Rifa eaaa wet aR aan ` ° 

(Narada Smriti 4/189 ; Mitakshara 2/60; Apararka 2/60). . 

(1) That to which title is given (adhikriyate) is called pledge. There are tyo 
kinds of it: a pledge which must be redeemed within a certain time, and a pledge 
which must be retained till the debt has been discharged. 

(2) A pledge is in two-fold : oneto be kept only and a pledge for enjoyment. 
It must be recisely in the same condition (as at th time of delivery) ; 
otherwise the pledgee loses interest. A 

(8) The same thing hap when the pledge has been injufed owing f the e 
tlegligence of the pledgee. Te it bas been lost, the principal is forfaited provicied , i 
that the loss was not cauged by fateʻor the king. % 
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(4) A pledge (for custody) must not be used forcibly. The pledgee who uses it 

forfeita the interest due to him. Moreover he must make the value (of the 
pledge) to the.owner. Otherwise he is (considered as) a thief of the pledge. 

(5) The foolish person who uses a pledge without authorisation from the owner, 
shall lose one half of his interest, as a compensation for such use. 

(6) tre pledge for enjoyment has been given, (the creditor) must not take interest 
on the lo&n. .Neither must he give or sell a pledge (of any sort) before the (stipulated) 
period has elapsed. 

) When a pledge, though arci kept, loses its value after a certain time, 
(the debtor) must either give another pledge, or discharge the debt. 

(8) Pl are declared to be of two kinds ; moveable and immovable pledges ; 
both are valid when there is actual enjoyment, and not otherwise. 
© (Narada I, 124 to 180 and 189; 8. B. E. Volume XXXTI, pages 72 to 74 and 77). 

.. (7) Brihaspati says :—{1) 
a: TARTS: TT WATT SAT : | 
Tae Ta Wats TI 
qaf: arafaer Seqredion AAT UI 
e (Vyavahara Kalpataru 111; Smritichandrika 135; Vivada Ratmakara 22; 
Parashara Madhava 230)., 
(2 and 3). 


(Vyavahara Kalpataru 111; Vivada Ratnakare 22; Parashara Madhava 232). 


(4) 
PRE ATS Awe: TAT | 
i TA ax adq l 
T e 2/59; Vyavahara Kalpataru 112; Vivada Ratnakara 25; Parashara 
va 232; Smritichandrika, G: ure’s edition 140). 
(5) ; 


tnana aaa | 
amai aà are Tet aT ai oR UI 
.  (Vyavahara Kalpataru 112; Vivada Ratnakara 25; Parashara Madhava 282). 
(8) ' í ' 


Mita: a Kalpataru 112; Smritichandrika, Gharpure’s edition 146; Vivada 
Ratnakara 27; Parashara Madhava 243). 
(7) 


(Vyavahara Kalpataru 113; Smritichandrika, Gharpure’s edition 146; Vivada 
Ratnakara 29 ; Parashara Madhava 244). 


(8) 
e afte carers Aage 1 


(Vyavahara Kalpataru 113; Smritichandrika, Gharpure’s edition 142; Vivada 
Retnakara 31; Parashara Madhava 240). 
(9) and (10). 
° n forpa Baas: | 
eS o erred wt fracas afters | 
Sg Fea Ft n i ig |, * i 
(Mitakshara 2/58, 64). ; : 7 : 
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(11) - 

AE ded wet aae | 

. àa EN agd ost afiafaeregana N i a 
Se well 2/60 ; Smritichandrika, Gharpure’s edition, 144; Vivada Retnakara 
86 ; Parashara va 233). A 

(12) - ei i 

garea i AAT | . f 

wart a ta fate: a fetia: 1 ; WF g 


(Apararka 2/60 ; Vyavahara Kalpstaru 115; Vivada Ratnakarae 37). 

(1) A pledge is termed bandha, and is declared to be of four sorts ; movable or 
immovable ; to be kept only or to be used ; to be released at any time or limited as 
to time ; atated in writing, or stipulated (orally) before witnesses. 

(2) Should the creditor actuated by avarice, use 4 p before interest has ceased 
to accrue on the loan (on becoming equal to the principal) or before the fixed perlod» e 
has expired, such use shall be stopped. 

(3) oie ae carefully, like a deposit; interest is forfeited in 
case of ite 

(4) A pledge having been used and rendered worthleas by such use 
itself is lost ; if a very valuable pledge be spoiled, he must satisfy the ee eee 

(5) If a pledge be destroyed by a fatal accident or by an act of the king, the 
debtor shall be caused either to deliver another pledge or to pay the debt. 

(6) When the debtor restores the principal and asks for his pledge, it must be 
restored to him ; otherwise the creditor is a to punishment. 

(7) When a field or other immovable pro has been enjoyed and morg than 
the principal realised by it, than the debtor hs recover his pledge if the prinoipal 
and interest have been aotually got out of it by the creditor. 

(8) When the time for payment se ree and interest has ceased on becoming 
equal to the principal, the creditor be owner of the pledge ; but till ten days 
have elapsed the debtor is entitled to redeem it. 

(9) When the cipal has been doubled, or the stipulated period expired in the 
case ie a pledge Tiin livered for a certain time only, the creditor becomes owner of 
pledge, after having waited for a fortnight. 

(10) If the debtor should pay the debt during that interval he may recover his 
pledge (even then). 

(11) When one field has been mortgaged to two creditors at the same time, it 
shall belong to that mortgagee who was the first to obtain possession of it. 

(12) If both have posseased it for an equal time it ahall ba held in common or 
shared equally by them. The same rule is ordained in the case of a gift or a sale. 


(8) Katyayana says :—1) 


T pli art j 
mfan a aa: afra: u ° 
(Vyavahara Kalpataru 112 ; s iohandeika 138; Vivada Ratnakara 26). 
(2) 
g anaia facta: | . 
ami aad erat afaa: tl 


(Smritichandrika, Gharpure’s edition 187 ; Viveda Ratnakara 27), 
(3) 'e 


aver wee cia Sea Til E 


(Apararka 2/59; Vyavahara aA: 112; Smritichandrika, Gharpure’s a 
139 
(4) . *, 
. Tete Hy HAT ara PRT TATA: | ° , 


er 


fieq aaa area ATE | ‘ a 


a. 


e ie / ` 
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E A Riipalu 112; Vivada Ratnakara 265 ; Parashara Madhava 238). 
* (+ . 
> $ . aafaa att pe asfi aar adq | : 
maana fred 


n , 
. ' (Vyavahara Kalpataru 115; Smritichan , Gharpure’s edition 148; Vivada 
Ratikanta 37). sis -o 

A - . 
© aad R i aae ar | 
oon fr fread Bet TATE I 
(Vyavahara Kalpataru 115; Smritichandrika, Gharpure’s edition 144; Vivada 
” Ratmakara 37 ; Parashara Madhava 234). 


Ratnakara 38). 


aai g fafi Bea i 
(Vyavahare Kalpataru 115; Smritichan , Gharpure’s edition 145; Vivada 
Ratnakara 37). 
(9) 


ante geet Seta quad agreat l 
° qt at mien ahaa 
, (Smritichandrika, Gharpure’s edition 141). 
(10) 


i aqfar qer gay aadA | 
(Apararka 2/58 ; Vivade Ratnakara 34; Parashara Madhava 241 ; Smritichandrika, 
Gharpure’s edition 142). 
(1) If without any fault of the creditor, the-pledge should sink in value or perish, 
e then the oreditor should be made to deliver another pledge ; he does not become 
absolved from the debt. 


(2) If, by an act of God or of the King, a pledged article should be destroyed, the 
K should be made to repay to the creditor the principal with acorued interest. 
If the creditor, without the pledgor’s permission takes work out ofan un- 
sa pidigee, then he ahould be made to pay the price of such work, or else he 
rfelt the interest. 
- _ If tite creditor should strike with sticks or leather thongs or chide, the pledge 
w for him he should be fined the first ameroement. 
- (5) A document pledge is valid, if there is entered the name of the 
$ field or vi duly indicated by its boundaries, as also the name of the village in 
which the is contained and such other details as the exact location and so forth. 
(8) In the ‘matter of pledging, between two disputed transactions, if one is sup- 
. . ported by documentary evidence and another by oral evidence, the former sets aside 
*the latter. 
(7) ‘Between two transactions—both of which are 
° evidenoe—if in one the article pledged is definitely spouted” while in the other it is 
not definitely specified the former supersedes the aes says Katyayana. 
e © (8) In the first instance the pledgor bortows mon indicating indefinitely his 
ert entfte ‘property’ as Te e a he apoio names and indicates by 
2 i “well defined marks © property definitely pledged,—in such a case, if a dispute 
e arises, —what happens is that the definite transaction supersedes the indefinite one. 
~*~. ` bs i . . 
e 


e 
is a e 


rted by documentary. 
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(9) Ifthe creditor enjoys a pledge on the basis of a defective document, the king 
should destroy that document and make the oreditor pay a fine. ; 


(10) „If the debtor or his heirs cannot be traced (and the principal has becêm 
doubled), the creditor shall put up the pledge before the King ; thereupon the pledge 
shall be publicly sold ; out of the sale proceeds, the creditor shall fake his principal 
with interest and surrender the balance to the King. (Vide also Hindu Lew in its 
sources [57 to 176). ‘ 

(9) Vyasa says :-—{1) s H 

- Tiaare Feel aT AAT | . : 
MU Tord iN Tye aaa set l ` 


ag arashara Madhava 238). . ° 
(2) ° 
Ro fps qi are gers a 
aare ett force sA g i 
maa Tt aT aot aa | 

(Apararkea 2/58 ; Vyavahara Kalpataru 118 ; Smritichandrika, Gharpure’s edition 
141; Vivada Ratnakara 31). ‘ 

(1) If, through the fault of the pledgee, the pledge in the shape of gold and the 
like is destroyed, the p shall recover the loan with ifiterest and shall be made 
to pay the price of the p : - 

(2) When the principal has been doubled, and the stipulated time has passed. in 
a case where a definite time limit had been fixed, the itor becomes owner of the 
pledge, after having waited for a fortnight. If during this interval, the debtor pays 
the debt, he may recover his pledge. . 

(10) Prajapati says :—{1) 

ait a ata Toe ates 
gar cafateradt area wa 1 

(Smritichandrika, Gharpure’s edition 143 ; Parashara Madhava 242). 

(1) If tho creditor desires to sub-pledge to a third party, he may do so; but for 
aera amount for which he is holding it himself; and he should pass a ded to 


Kinds of Pledges. 


A pledge may be of various kinds. Narada first divides a pledge into two kinds « 


y» (1) A pledge which must be redeemed within a certain time, (2) and a pledge 
which must be retained till the debt has been discharged. Narada further divides 
a pledge into two kinds as (1) one to be kept only (2) and one for the use or enjoy- 
ment. Brihaspati gives a different classification and says that a pledge is of four 
kinds (he, however, mentions eight kinds of pledges) the four kinds a to by him 
being as follows :— - 


(1) moveable or immoveable, wet ° 
(2) To be kept only, or to be used, e 
(3) To be released at any time or limited as to time, . 


(4) Stated in writing or stipulated orally before witnesses, (Brihaspati in the 

original authorities mentioned in this Article). 

Smritichandrika says that though the divisions enumerated by Brihaspati ‘kre 
eight, yet the divisions are mainly four as stated by Narada. De. Kane says that 
the fourfold division of Brihaspati is overlapping and not logical, and that Narada’s 
division is much better (Vyavahara Mayakha, English tion, Isteditien, page 
202). The various kinds of pledges given by ancient Hindu lawyers have per- 
plexed commentators as also modern Sanskrit scholars. It may be remarked that 
our ancient Hindu writers divided pledges according to (1) the nature of the property 
pledged, i.e., moveable or mmoveable (2) the way of giving the pledgesi.e., for oustBdy » 
or for use (3) the time limit, i.e., whether it is with a time or without tine limit 


aoe 2/59 ; Smritichandrika, Gharpure’s edition 140; Vivada Ratnakara 


(4) and the form of the evidence hy which the pledge is supported by d&cuinent‘or À. 


.by merely oral evidence. ; 
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Spesial Kinds of Pledges. . 


Sithe we have to note that our ancient have mentioned two ial kinds 
of pledges, tamely, Charitra-Bandhaka and Eoceno Pledge By Uharitra 
or good conduct 4s Charitra-Bandhaka. Relying upon the good faith of the creditor, 
where & thing, though very valuable, has been given by the debtor to the oreditor, 
and only a small sum is borrowed ; or where relying upon the good faith of the debtor, 
the oreditor gives a large sum to the debtor by ing a pledge of a small value—a 
pledge of this sort is called Charitra-Bandhaka. other meaning of Oharitra- 
Bandhaka is as follows’: i 

Oharitra may mean a merit which springs from ablutions in the Ganges and the 
like, and Charitra-Bandhaka means a transaction wherein such merit is pledged, 
(Mitakahara IT, 61 and Yyavahara Mayuka—Kanoe’s Edn., page 175). Satyankar- 
‘krita means & pledge of solemn promise. Mitakshara gives two interpretations of 
Ba When at the time of the pledge, the dam CT stipulates that 
‘ho forfeiture of the pledge would be incurred, but that he wo y only double 
the amount—This is the first ed Pe tion (which is Berig by Msyukha). 
The second in tation given by is not confined to pledges alone. 
When a thing such as a ring eto., is placed in the hands of another with a view to 
complete the agreement of sale and purchase, the double of that thing would be paid 
a Sae ment is broken. If the person who has deposited the ring etc., himself 

e contract, he is liable to give the thing i If the other party makes 

a It of contract, then the double of the ring etc. would be returned. (Mitak- 
shara IT, 61). 

So far as the pl is eoncerned, we can say that there are two special kinds of 
pl namely, itra-Bandhaka and Satyankarkrita, and that ‘Oharitra- 
Ban means & pledge of good faith or a of religious merit and Satyan- 
karkrita means a pledge of so promise. Now a pledge of good faith comes in 
the operation when there is a great difference between the value of the property 
pleadged and the money borrowed, whether it be in favour of the creditor or in favour 
of the debtor. In this sort of pledge, we are to note, reliance is placed fois the 
good faith of the creditor in the one case, and of the debtor in the other. A 
isesaid to be a pledge of religious merit (Charitra-Bandhaka) whereby the pi btor 
stipulates that he shall not orm a specific kind of religious merit, and that if he 
should orm it, the benefit thereof shall go to the creditor untilthe debt is satis- 
fled. regards the debt of solemn promise (Satyankarkita) it may be noted that 
the debtor gives the pledge with the solemn promise to repay the debt. It is further 
to be noted that in this sort of pledge there is a special stipulation, namely that when 
the debt is doubled, the debtor is to pay only the double amount, and the pledge is 
not to lapse. . 


° Two Tables. 
Having regard to the various kinds of pledges tape eae I think that if a critical 


aes or grip reared, we can divide pledges in the following tabular form :— 

sy h FIRST TABLE. 
. O; A < . 
aS Na PLEDGE. 
al © Te 
ed Z © mooo o 

Ww f a 

= D tip eve ae el 
ae < = i Cheritra- hendhaka. i 
eo, & JS : (P. of solemn 
2 2 (AX Zas ' promise). 
oy R | 
Ana ie ra ‘Rledge of good faith. ` Pledge of religious merit. 
CONS aa aa , ° Š 


oe 
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: TABLE No. 2 
| on eels ee 
| To be kept in custody. 


Moveable. Immoveable. 





T be kept it custody. | To =" joyed. | P2 Ly 9% 


r_i. 





Moveable Immoveable Movie teens 
With time with time Without time 
limit, (9) limit, (10) limit, (18) limit. (14) 
Se 
With TRI EST Without time limit. Di <2 
(11) (12) 
With time limit, Without time limit, 
(15) (16) 
Redemption and lapse of a pledge. 


Yajnavalkya has given three rules in this connection. : 
(I) A pledge lapses if it is not redeemed by the time when the principal amount 
is Joab 
(2) A pledge with a time limit lapses by the lapse of the time. 
(8) A usufructuary pledge never lapses. aes 
(Yajnavalkya I, 58). 
Mitakshara 


aaya that when it is said that a uewfructuary pledge never lapece, it 


means that when it is without time limit, it never lapses. 
Brihaspati says that when the princi haa been doubled, or the stipulated pesiod 
expired in the case of a pl ali for a certain time only, the creditor becomes 
the owner of the pledge waited for a fortnight. * (Brihaspati in the 
original authorities quoted in the icle). Relying on the text of Bri 
Mitakshara says that when the lapse ocours whether on account of the rule of doubli 
or by the violation of the time limit, a fourteen days waitiug time should be 
observed. 
A pledge of good faith does not lapse even though the ena Kaata and thóro 
is never any forfeiture. So is the case with a pledge of-alig : 


Satyankarkrita pledge, i.e., a pledge of solemn 
(Mitakehare IT, 61). . >» 





fr ; ; THA BOMBAY LAW REPORTHR. [VOL. LVI. 

. Yajnavalkya says '—‘“When, however, a debt under a transaction of a pledge 

2 has beoome doubled by the accumulation of interest, then the pledge shall be returned 

.  aft&r double -the cipal amount has been received (by the oreditor) from the 
profits. (Yajna in the original authorities quoted in this Article.) 

This text is intended te lay down a rule that a pledge is to be enjoyed only for 
paying*off entirely the original loan along with interest. It is called in common 
ES OO A usufructuary l is that wherein the profits are to be 
enjoyed by the creditor. This’ is twofold (1) that which is intended to pay off the 
pwincipal along with interest, and (2) that which is intended for reduction of the 
interest only. e In the first case, the debtor shall get back the pledge when the 

‘ principal together with interest has been received by the creditor. In the second 
case, the debtor shall get back the pledge after paying off the principal amount. 
(Mitakshara I, 64). ° 
` As regards redemption, Visinu says :— 

a. (4) The pledge must be restored to the debtor when the interest has reached ita 
maximum, (according to the rule of Dam-Duppat). 

(2) The creditor is not liable to restore an immovable pledge, without special 
agreement, till the img itself has been paid (Vishnu in the original authorities 
quoted in this Arti 

Having regard to ee views of ancient text-writers and commentators, I think 
that the following principles can be deduced in respect of redemption and lapse of a 


pledge. 

(1) A pledge may be for a definite period or without any time limit, and it may 
be either for custody or Pr enjoyment. The incidents of a pledge vary according to 
its nature. 

(2) _In the case of a ada which is for a definite time, the pledgor lose his ae 
no mafter whether the pledge is for custody or for enjoyment, to redeem thepl 
if he does not exercise his right within the definite period. 

(3) Ifthe pledge is without a time limit, and merely for custody, then the pledgor 
loses his right to redeem the pledge when ‘the amount of interest reaches ita maxi- 
mum, that is when the debt is doubled. The principle underlying this rule appears 
to be that the pledge being merely for custody does not yield an to the pledgee 
inssatisfaction of the debt and that, therefore, when the interest is double, the creditor 
should not be forced to keep the ‘pledge without any profit, for when the interest 
is double, the debt ceases to carry any interest, and the p. being for custody does 
not yield any satisfaction. The second case is that when the pledge is for use but 

* without any time limit, in this case it is to be noted that there is no forfeiture, that 
is to say, the pledgor is entitled to redeem the pledge at any time he likes. 

(4) ‘In the case of a pledge for use, there is a special distinction which merits 
further consideration. In this pledge, there may an understanding that the 

pledgee should use the pledge, and the usufruct shall be enjoyed in lieu of interest, 
or there may be an understanding that the pledgee should use the ee and both 
the principal and the interest be satisfied out of the usufruct. Tin o first case, 
where the pledge is enjoyed in lieu of interest, the pledgor will have to pay off the 
prindipal at the time fixed by the contrast, if there be such a contract or in order 
to got back tile property he will have to pay only the principal at any time, if there 
be no time limit e second case, where both the prin and the interest are | 

e satisfied out of the usufruct, there cannot be any forfeiture and the pledgor 

shall receive his pro when the principal and the interest are satisfied out of the 
usufruct. This oles o a was known in common parlance as Kahayadhi. It 
repambles in many respects the Vivum Vadium of the old English law. 

(5) Inethe case of redemption and =e of a pledge it is to be noted that there 
was a period of grace of two weeks.: 

(8) Manu says :— 

‘Nor can he, after keeping a pledge for a very long time, give or sell it.” (Manu 


droha of f Matu has caused great confusion amongst the commentators. Aovcord- 
ing to Medhatithi, Govindraj and Sarvajna-Narayan, thisrule refers to pledges which 
eue pot used.’ Kuluk-Bhatt, hoeven i to this interpretation and says that 
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it is contrary to the common practice of the Sishtas. aghan aie in til 
connection on the text of Yajnavalkys (II, 58) wherein it is said that usufructuary 
Pledge never lapses. According to Mitakshara, the text of Manu has referenof to 

Porod oi for use. It may be remarked that the interpretation of Mitakshara is fit 


(7) r couse ied Gi E ET 
pledgee. ` Just as they say that a pledge must be redeamed at the proper time, 
and that otherwise it will lapse, similarly they say in favour of the debtor that a 
pledge should be restored to the debtor when A being entitled to redeem ft, comes 
to redeem it, and that otherwise the creditor would be liable as q thief. (Vide 
Yajnavalkya and Brihaspati in the original authorities quoted in this Article.) 


Sub-mortgage or sub-pledge. . . ° 
Prajapati says that if a desires to sub-pledg® a pledge to a third party, he’ 
may do so, but that he ma 80 for the same amount for which he is holding it 


himself, and that he should reto & deed to that effect. (Prajapati in the original 
authorities quoted in this Article). 

According to Parashara Madhava (B. I. 182), eo pene | is allowed only 
after the pledgee’s own principal is doubled: Panar Madhava further says thaj 
by mutual consent between the pledgee and the original pledgor sub-pledging is 
permissible even before the principal has been doubled. « 

It may be remarked that the right of a pledgee to create a sub-pledge oan follow 
from the existence of his “right to sell” in proper case. If a creditor has “Tight to 
sell” for realising his dues, it would be in the finteas of things, if he were to realise 
his dues by creating a sub-pledge. . 


Loss and Use of a Pledge. ° 


Ancient Hindu lawyers have given various interesting rules in respect of loss 
and use of a pledge. The rules may be stated as follows :—, 

(1) A. The pledge must be preserved as it was delivered, otherwise the interest 
is forfeited. 

B. By the loss of the dye: the principal is lost. (Harita in the original authori- 
ties quoted in this Arti 

According to the Eien of Vira-Mitrodaya, the rule of Harita is intended 
to lay down the following propositions :— 

The pledge should be kept as it was delivered, that is to ence es ape t as 
“to be enjoyed” if it was delivered as ‘‘to be enjoyed”, andit should be kept as “‘to 
be kept”, if it was delivered as “‘to be kept”. If what was delivered as “‘to be kept” 
is “enjoyed” or vice versa, then on acoount of a breach of contract the pledgee or 
the oreditor loses his interest or his principal. 


(Ganganath Jha—p. 154). ° 
(2) The loses interest, if the pledge has been injured owing to the negli- 
genoe of the pl (Narada in o authorities quoted in this Artšole). 


Asahaya gives a house and a field as instances of pledge for use. By spoiling a 
pledge of this kind, Asahaya says that the pledgee forfeits interest, *i.e., he loses 
the produce of a field, and the use of a d house. As negligence, Asah- 
aya says that negligence with regard to a b or other pl for use means that 
it is used at an unreasonable time, or too much, for drawings cart or oamying a 
burden. (Asahaya on Narada IV, 125-126). 

Pe regres nee een. Bana Ghindieikn raya that i aien to anak other 
use by the pl . What is intended is that if the pledge is spoiled by soh other 
causes, the should either restore it to ite original form or should lose his 
interest. ‘‘Spoildd’”’ has reference to dimunition, transference, deterioration, and 
such other contingencies ee ria calculated to change the character of the pledge 
(Smriti-Chandrika, M. 8., pon 

(3-A) Ifthe p is Ka principal i is forfeited, provided the loss wah not 
chused by an aot of or King ae the original 
Article ny 


Je, “¢@ e 


authorities qudted i in this 


*or before the‘stipulated time 
e 
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(3-B). Ifa pl be destroyed by an act of God or by an act of King, the debtor 
shall be ca either to deliver another pledge or to pay the debt. (Brihaspati 
in the o authorities quoted in this Article). 


Aot of has reference to a ciroumstance beyond human control. Mitakshara 
gives the following instanges of act of God—Fire, Floods, Anarchy eto. : 


‘ (Mitakehare II, 58). 


An act of King has reference to king’s Act, independent of any wrong act done by 
tht pledgee. Vira-Mitrodaya specifically says that an act of King means a wanton 
ar of Gio Hide Pih a tat dae to any Auli onthe art of the creditor. 

(4) The general rule is that if the property pl is washed away by floods eto. 
or is confiscated by the kipg, the debtor should either deliver another pledge or repay 
the debt to the creditar (Quoted in Smriti-Chandrika, M. 8., 322). 

Smriti-Chandrika says that o selfsame rule applies to cases where the pledge has 


e beeh stolen by thieves or otherwise lost without any fault on the part of the pledgee. 


(Smriti-Chandrika, M. 8., 322). 

(5) Brihaspati says that a pledge having been used, and rendered worthless by 
such use, the principal itself is lost; and that if a very valuable pledge is spoiled, 
the pledgee must satisfy the pledgor ‘(Brihaspati 11-20). 

Vivada Ratnakara says (page 25) that poded worthleas’’ means rendered 
completely incapable of Being used ; and that, “very valuable” means whose value 
exceeds the amount to be recovered from the pledgor. 

Smritichandrika (Mysore Series, page 828) says that the loss to the pledgor should 
be in rtion to the extent to which the pledge has been rendered useless ; and 
that, in the case of a very Valuable pledge, the creditor should deduct hig own princi- 
pal ang interest from the price of the pledge and give the balance to the ‘debtor. 

(6) Vyasa says that, if through the fault of the pledge, the pledge in the shape 
of gold eto., should be destroyed, then the pledgee recover the Joan with in- 
terest and shall be liable to pay the price of the pledge. 

og) vere says (page 309) that if the pledgee doesnot pay the price, he loses 


‘ithe chor of Smritichandraka (Mysore Series, page 328) is that the rule of Vyasa 
hds r&ference to a oase where the loan with interest exceeds the price of the pledge. 

(7) Manu says that when there is a profitable pledge the creditor is not entitled 
to receive any interest on the loan (Manu 8/143). 

Moedhatithi explains this rule by saying that the profitable pledge refers to a pledge 
ia be God and Chae while mich pledgs is beine used by the creditor he shall receive 
no interest on the loan. , 

Vivada Ratnakara (page 30) gives a different explanation. He says that when & 
profitable pledge beifig used is the creditor forfeits his interest ; and that 
this rule applies to cases of forcible use of the pledge. 

(8) As regards use of a pledge Manu says that the pledge shall not be used by 
force, and that, when so used, the creditor shall forfeit his interest. (8/144). 

Aqpording fo Medhatithi rule 7 refers to cases where the use or profit is in proportion 
to the interest, whereas, the present rule has reference to cases where the amount of 
the interest is large and the profit accruing from the pledge is small. 

According to Smritichandrika (Mysore Series, page 324) ifthe creditor, paymg 
no*heed to the debtor’s complaints, goes on using it, he shall renounce tha whole 
interest even though he might have made very little use of it. 

(9) When the creditor uses the pledge without permission, he shall have to remit 
h&lf the interest as compensation for such use (Manu 8/150 ; Narada 4/128). 

to Medhatithi (8/150) this rule applies to cases where the creditor makes 
only use of the pledge. He says that by use the article becomes 
simply deteriorated, and consequently the creditor forfeits only half the interest. 

Viramitrodaya (page 307) says that this rule is applicable to cases where the use 
is notforcible. + 

(10) Ifthe pal ne bw eno wi oe accrue on the loan 

,intefest will stop. (Brihaspati 11/18). 


` 
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Viramitrodaya (page 307) explains this rule as follows :— - / , 

The pledge to be képt may be used or enjoyed when the interest has ceased to 
Boorue. i : ° 

When a pledge has been given under specified conditions regarding the time of 
release, it is not to be enjoyed until interest has ceased to acorue: 

(11) oe a pledge to be kept is used by the creditor, no interest is payable @ajna- 
valkya 2/59). 

According to Smritichandrika (Mysore Series, page 824) this rule has-reference to 
cases of forcible use. ; ° ‘i 

Mitakshara 2/59 says that if a pl to be kept is spoiled, the pl is liable to 
reatore it to ita original condition, in such a case he is entitled to claim interest ; 
but that if he has used it, he is not entitled to claim any interest. 


Validity of a pledge. » 


As regards the validity of a pledge transaction it is to be noted that a pledge,» - 


whether moveable or immoveable, is valid only when there has been actual use or 
possession and that otherwise it is not valid (Narada in the original authorities quoted 
in this Article). 

Vyavahara Mayukhs says (Kane’s edition, page 173) that a mere offering of thee 
article by the debtor without its acceptance by the pledgee does not make a valid 
pledge. Similarly Yajnavalkya says that a pledge beoonfes valid by acceptance 
(2/60). 


From the aforesaid authorities, it is-perfectly clear that Hindu lawyers do not 
contemplate pledge without possession, their view being that there must be use or 
poasession for the validity of a pledge. 7 

There are some scholars who maintain that under old Hindu law, we do &nds 
pledge without the delivery of possession. 

Let us see how far this view can be acospted. 


Whether there was a pledge without delivery of possession. 


Dr. Ghosh in his Law on Mortgage refers tothe word ‘Bandhaka’ used by Hindu 
lawyers in the sense of a pledge, and points out that the “change from Adhi ts 
Bandhaka marks the progress from a pledge with possession to a pledge not followed 
by delivery or in other words to hypothecation.” (Ghosh on Mortgage, page 42). 
This suggestion is entitled to consideration, but having regard to ancient texts on 
the law of ‘pledge I must say that the allegation of Dr. Ghosh is unfounded and that 
his ent based upon the etymology of Sanskrit words can be hardly conclusive. 

ya says that a pledge which is only mentioned in a document, without being 
actually enjoyed, has no legal validity (Asahaya1/1,S. B. E., Volume33, 77). 
This also shows that there cannot be a pledge without use or possession. i 
gone through ancient texta very closely and carefully I think that no trace bf hypothe- 
cation is found in old Hindu law. 

Dr. Sen points out that the system of hypothecating properly without delivering 

ion to the creditor was prevalent in Bengal, at least from the time of Sen 
Rings and that there are reasons why such aform of mortgage should fihd a readier 
O er ce engal that anywho lee, The reasons adduced by him are in brief 
as follows :— s 

A pledge may be either movable or immovable and in the case of movable Property 
the transfer of possession from the debtor to the creditor may not cause much in- 
convenience but in the case of immovable property it may often prove to be a sourog 
of inconvenience to both the parties. ə creditor may be often unwilling to ander- 
take the trouble of cultivating the land, and the debtor may be diffident regarding 
the capacity or honesty of the oreditor. It is, therefore, quite natural that in a 
province like Bengal, where transfers of immovable properties were more freq: 
than an ero else (where the Mitakshara law with ite poouliar restraint o 
immovable property prevailed) the people should sooner or later hit ne the 
expedient of introducing a system ef mortgage which would not require the debtor 


ta part with possession of the property. (Jurisprudence by Dr. Sen, pages’186-187). ° 
. ° è -_ 


e uU 
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It may bè. noted that in Bengal hypothecation was introduced by later Hindu 
law, but so far as the ancient texta are concerned, it is olest that they no where 
redgnise a pledge without delivery of possession. . 
. Disputes regarding pledges. 

T gules on the potnt in question given by ancient Hindu lawyers are in brief 
as follows :— . 

(1) tho same article has been pledged to two parsons and there is a dispute 
apout i#, it should belqng to one to vioi it was first pledged. (Katyayana quoted 
in Viramitrodaya, page 342). z 

(2) When one field or any other article has been given as a pledge to two creditors, 
and there is a dispute regarding it then the article should belong to one who was first 
to possess it. (Brihaspati 11/35). 

- (3) Where the owner of the article has pledged it to two persons on the same day, 
ang neither of them has taken possession, and where both the pledgees apply for 

* possession the pledge shall be equally divided between them. (Vasishta quoted 
in original authorities). 

(4) In the matter of pledging, between two disputed transactions if one is 
ported by documentary evidence and another by oral evidence the former seta dalde 
the latter. (Katyayana quoted in the original authorities). 

(5) Between two transactions both of which are supported by documentary 
evidenoce,—if in one the article pledged is soaps Bieta while in the other, it is 
not definitely specified, the former supersedes the latter. (Katyayana quoted in 
original authorities). Tr ; 

(6) When a man pledges a property to one person, and subsequently sells it to 
another, the former transaction supersedes the latter. (Vasishta quoted in Parashara 
Madhava, page 178). 

Note. 


Tt may be remarked that the general rule in respect of pledges is that the former 
transaction supersedes the latter transaction. 
Yajnavalkya definitely says that in the matter of pledges, gifts and sales, the 
prior transaction supersedes the subsequent one. (Yajnavalkya 2/23). 
“Ifall civil disputes regarding property, Hindu lawyers say that evidence adduced 
in support of a latter transaction preponderates.” To this general rule they have 


given an'exception by saying that in the case of a ee gift and a sale, evidence . 


in support of a prior claim preponderates. (Yajna 


2/28 ; Mitakshara 2/23 ; 
Viramitrodaya 2/23 ; Shoolpani 2/23). i ` ‘ wt te 
Ram KasHiv ‘BANADE, LL.M. 





GLEANINGS. 





Toe Natrona Sormmoss anD THE Law. 


AS a representative of another rofession, I would reassure any legal friends that, 
relatively ing, the state of their general education is perhaps higher than that 
of others—tfor instance, medicine and engineering. In the common complaint 


digected at the members of most specialized professions is that they are uneducated , 


with respect to all things except their specialities. Ifit be true that lawyers are better 
“educated in general” than those in other professions, I suspect this happy condition 
arises from the obvious fact that, even under the poorest instruction in the law, 
ita very substance must perforce introduce its students and practitioners to the vast 
.artay of human and problems and our knowledge of them which constitutes the 
substance of general education. s 
Even if tho lawyers are better off on this soore than other professionals, I gather 
tÉat law schools desire to produoe better lawyers than we now have, If’ careful 
attertion to the*quality and kind of general education in both their pre-legal expe- 
. Tience their course of legal study will help produce them, then it will be useful to 
exgmine the problem carefully. g f 
e k . ld . 
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It is significant to note that, among the professions, law-presoribes the least with 
respect to the kind and' variety of pre-legal studies. I suspect this lack of specifica- 
tion stems from the fact that the lew, as the rules under which every person mêst 
live and work, embraces almost m activity of man. Iam quite sure that I-would 
not change this situation, nor would most educators, in my opinidn. To be sure, 
the requirements of a college degree for those who enter our-leading law schools 
imposes on the-student the requirements of his ioular under- te college, 
and almost all our’ coll attempt some degree of breadth in the format educational 
ienoe of their students. At any rate law faculties haye not gen beep 
willing to specify the kind of general education they would like to see ipoluded in the 
l ears. = 
ihe ucational prooess itself is a human activity about which we have a few basio 
scientific factae. First, it is a self process, self energized and-motivated, and itoocurs 
only in the living individual ; second, vast differences exist among individuals in the 
capacity and‘nature of their intellectual and emotional machinery—even among the 
members of a selected group such as lawyers. These two basio considerations have” ° 
led the colleges to attempt to prescribe, through counselling and eee procedures, 
the' most fruitful educational experience for each individual studen y 
The only diffculty with this procedure is that its success depends on wise and 
efficient counsellors who must possess wide knowledge and even know, for instance,’ 
something about the law as a profession. Of equal importance, yet more difficult, 
our counsellors must know a good deal about each particular student whom they 
counsel. The colleges and universities are making progress on both these scores. 
If the legal profession is concerned with the general education of students in the 
pre-law years, then it must help us in the colleges, at least £0 the extent of telling us 
what is wanted in more than vague generalities so that we may. counsel our students 
more effectively. Justice Vanderbilt has helped pointing the way’to do 
this in his opening address at the Dedication of the new Law Center of New York 
University, wherein he described the five esential functions of the great lawyer : 
counselling ; advocating ; improving the profession, the courts, and the law ; leader- 
ship in moulding public opinion ;_ and, y, unselfish devotion to publio office. 
I have counselled-many dait and I qubmit that Justice Vanderbilt’s simple analysis 
would-improve aigniflogntly any attempt of mine to advise a pre-law t should 
. I be called upt todo sor | Ra ` 
< _ The gubject-matter and‘methods of the natural sciences in an age of technology, 
- 4s: Dootor Bronk has so’ ably pointed out, have much to contribute to the education 
ofalawyer.: We-in the golleges have struggled long to develop, courses of study in the 
“ Soienpes ‘directed to:"the,n of éduéated men o are not scientists.. Success we 
cannot’ dlaim, bit at [éist we ak crying. | Fe een ta 
With respect to the-meahing of the natural stiences for the lay, one may ask what 
is there about acjericé-that has special significance for the legal profession. It struck 
me that’ the men of science are constantly directing their efforts to #mprove our 
knowledge: of ndture;and man by the application of the scientiflo method. Do 
lawyers in general have the same attitude toward “legal science”? Gan members 
of thel profession or our law schools point to vigorous p es of research, 
investigation, and study—all directed at improving our laws, fogal protedures, and 
the administration of justice ?—0. &. O. = í 


Toa Bar or RigmTs. >° : 

‘Taa Founding Fathers were so.committed to the necessity of the Bill of Righta 
to free government that they refused to approve the Federal Constitution absent 
a oom to annex it to that instrument. It has been defined as a declaration of 
individual rights reserved in the charter of government to safeguard the welfage 
of free people. The imperatives of ths Bill of Rights are relative, not absolutes they 
defy concise definition but they are flexible enough to meet the’ complexitihs ef 
oManging circumstances. They arg pevertheleas considered essential to a demo- 
cratic republic that recognizes no absolute, unbridled, arbitrary power over the \jfe, 
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liberty or of the people. The Bill of Rights was the first attempt to spell 
oqt the boun between democratic and autocratio goverfiment. : 
*Autocratio power is no different from what it was when the Bill of Rights was 
extracted from the autocrata. It is different in name only. It was first called ab- 
solute or limited Monarchy. We now call it socialism or some form of totalitaria- 
nism, whether socialifm, communism, fasciam, or nazism is not material, They 
all have to do with the same concept in different states of ita development. They 
SEA on the theory that the individual is inert, raw material that does not know 
what isgood for him, hut must look to the state for his economic, political ang moral 
salvation. The guarantees vouchsafed us by the Bill of Rights would soon regress 
to the totalitarian pattern if not exercised with restraint and with due regard to 
the righta of others. i 
“Man’s inhumanity te his fellow. man may not be confined to countries behind 
- the iron ourtain where the las is tested in terms of ita effect on the state. Demo- 
orgcy, to the contrary, places the emphasis on the individual and testa the law in 
* “terms of its effect on him. Tested in this manner, it becomes a guide to correct 
habit patterns, rather than a ae jacket to tether the individual to the caprice of 
the Gestapo or Gendarme. I prefer having my civil and political rights administer- 
ed by the Bill of Rights, clothed with due process, rather than by any totalitarian 
‘pattern. Under the Bill of Rights I can challenge with assuranoe the right and the 
method of those who admeasure them, as the defendant did in this oase. On the 
other hand, if I challenge the method of admeasurement under the totalitarian 
method, I do so at the risk of facing the hangman’s noose, or the firing squad. This 
old world has been good to me aadi do not care for such & precarious tenure....... 
“Tt is true that this cage presented one of the nastiest spectacles that make their 
way to this Court, but that should not be a cue to launder it in kind. ' The Bill of 
~. Right: guarantees the most despicable defendant a fair and impartial trial. The 
-- ultimate consequence of. . . departures from orthodox procedure . . . 
is the ultimate loss of all sense of restraint and failure to distinguish the Bill of Rights 
from the totalitarian pattern. To illustrate this thesis, I point to the execution of the 
eleven Czechoslovakia officers at Prague a [short time] ago on orders from Moscow 
without the semblance of a trial. Another example of totalitarian legal liquidation 
was,the supression of one of the leading newspapers of South America last summer, 
the La Prensa of Buenos Aires, because the dictator thought that the content of-its 
printed page was contrary to his concept of governmental philosophy. ` , 
“A good many. years ago the writer had the privilege of attending trials at Old 


Bailey and hearing cases presénted:to other Courts including the High Courts of- 


Justice in London.. They were-conducted in a calm, dignified -atmosphere, ‘évery : 


appointment of the courtroom was in order and its decorum -was perfect; there were | 


no improper thrusts by counsel ; (the judges were wi and robed in crimson 
trimmed with ermine, a custom that had its origin at the time the olergy heard trials). 
There was absence of a gavel, bailiff or other instrument to preserve order; the 
- trial was conducted in calm restraint and what was accomplished in hours I have seen 
require daysin the courts of our country. There was no attempt to distort the evi- 
demos or browbeat the witness. The whole scene inspired faith and confidence in 
the Engliah*trial system, though the bench and bar evidenced no more skill than is 
exemplified in our courts. S 
“Fair-and orderly administration of justice is the surest way to strengthen and 
ee democratic processes. The Bill of Rights points the way to do this. 
o alternative +o it has yet been devised but the totalitarian process. It is not 
difficult-to fall into that if we permit passion and impulse, instead of discretion and 
Teason tp lead us. | 
“About the turn of the century, Thomas R. Marshall quipped that the thing this 
country needs is a good five cent cigar. If he were to speak to us now, great 
' American that he was, the recent charges and disclosures of communists lurking about 
Washi n, in some of the institutions of high learning and elsewhere about the 
Menge would no doubt be prompted to say that the thing this country most 
needs is 2 baptism in the Bill of Rights...” —C.«& C. : 
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ApvaNndas oN Aquxts’ Commission 


Ix certain types of ‘contracts of employment a large proportion of the employée’s 
remuneration is to come from a percentage commasion on sales conducted 
by him, and the day-to-day expenses of such an employee, operating as a whole- 
time selling agent, are often wholly met by the employer. In these circumstances 
advances of considerable sums may have to be made by the employer both ig respect 
of future earned commission and expenses of the employee, and it would therefore 
be prudent to make express provision for the return of such moneys as arb found, 
on the termination of the agency, to have been overpayments. What,is the position 
where the agreement is silent on this point t In Rivoli Hats, Idd. v. Gooch ([1953]) 
2 All E.R. ee the defendant was to receive ten per cent. commission on all goods 
sold by him and delivered and paid for, and he was to be paid a monthly eum on 
account of the commission that would accrue to him. On the termination of his 
employment it was found that the commission actually earned was less than the sam 
advanced to him, and Hallett, J., held that the employers were entitled to the balanos 
on the ground that either a term providing for such repayment should be implied 
in the agreament or, alternatively, that the money paid monthly to the employee 
was aloan. At first glanoe this dgoisinn appears to be in conflict with the judgment 
of McNair, J., in Clayton Newbury, Ltd. v. Findlay ((1951) unreported, but sinod 
noted in ({1953] 2 Al E. R. 826), which was cited as an unrepo case, & fact that 
drew unfavourable comment from Hallett, J. There the employee was paid oom- 
mission and was also able to draw £25 a week expenses to be placed against his com- 
mission account ; on leaving his employment the advances had exceeded the sum’ 
earned by him by some £150. air, J., took the view that to-give business 
efficacy to the agreement it was not necessary to imply any term as to recovery of 


an’ unearned balance and refused to order ita repayment. The two decisichs can. ` 


perhaps be reconciled if a distinction is made between advances in respect of oom-- 
mission which will accrue and those in respect of current expenses ; while it is 
clearly wrong to permit the retention of unearned moneys, it does not follow that 
expenses which have been actually unearned must also be refunded.—L.J. 


« 
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Rauocatvise Procueps or STOLEN PROPHETY 


AN interesting point, on which there appears‘to have been no reported decision 
since the passing of the Larceny Act, 1916, ‘canto. before the Divisional Court in 
D’ Andrea v~ Woods. The ap t was charged,. under, g. 33 of the Act, with re- 
ceiving certain Bank of England notes to the value of £4 10s. The notes represented 
part of the proceeds of stolen savings stampe, afid the appellant knew at the time 
of receiving how the notes had been obtained. In these cirourfstances the question 
arose’ whether the charge of receiving could be sustained since the nates were not 
themselves stolen. Some light ie shed on the position at common law by 
R. v. Walkley ((1829) 4.0. & P. 182) where two persons, father -and son, 
ware indicted, the former for stealing six promissory notes of £100° each, which 
he got changed into £ 20 notes, and the latter for receiving some of them. If was 
held t that the son could not be convicted on the indictment, since he was not c 

with receiving the proceeds, but in view of R. v, Chapple ((1840) 9 C. & P. 355) and 
B. v. Robinson ((1864) 4 F. & F. 43) it would seem doubtful whether such a receiwer 
could be convicted even upon a separate indictment charging him with receiving 
the proceeds of the stolen property. By 8. 46 of the Laroeny Aot 1916 the expression 
“property” is, however, ed as including not only such property as has been 
originally in the posession or under the control of any person, bat also any prope 
into which the same has been converted or exchanged, and anything duked hy su 
conversion or exchange, whether immediately or otherwise. In view of these pro- 
visions the Divisional Court were of opinion that the appellant in the present ogse 
was properly convicted, and it would not appear to matter whether the notes@which 
were handed to the appellant could be identified with the al notesewhich the 


thief received on conversion of the dayings,stamps.—L.J. ° 
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Potion EXTRANEOUS DUTIES p 

Tun primary object of an efficient police force is the prevention of crime. Axio- 
matio tho this may be—and the statement itself has a century of authority 
behind it, for it-was made in 1820—we wonder how many of the publio subcon- 
sciously think that primary of the police are to control traffic and direct 
them ie to find a particular aiie. The extraneous duties in fact performed by 
the poli&e have recently been examined by a Committee under the chan tennin 
of Mr. Je H. Burrall, C. B. E. In their Report the Committee lay down no hard 
fast rule and recommend that police authorities should have a discretion ovet what 


_ extraneous duties are to be undertaken, but they specifically indicate a number of 


duties which they consider prima facie unsuitable. ing between the linee— 
and thug  Parhape erroneously—we get the im ion that local authority representa- 
tives find the police very useful for a number of functions which other people do 
not, wish to orm and are loth to see what may euphemistically be termed the 

° flexibility of present arrangements straightened. Some of the recommendations 
of the Committee would appear to the public to be unavoidable. For example, 
it cannot be a true function of the police to execute distress warrants for rates, 
nor should they play any appreciable part in the administration of local taxation— 
+g., checking up on dog licences. Nor, to chooge a couple of extraneous duties at 
random from the list of those to be excluded, is it easy to see why the police ahould 
be called on to act as mortuary attendants or to inspect cattle pounds. There is, 
gf course, another side to the matter. Allowances have been paid for extraneous 
duties. The Committee recommend that this should stop in due course of time, and 
duties are to be kept within ordinary hours. Overtime, in the police, as elsehwere, 
can, we presume, bs regarded as voluntary and there is here more E A In 
principle, however, the recommendation that police may not be emp oyed on ex- 
traneous duties unless approved by the police authority and not prohibited by the 
Secretary of State seams sound ; it carries with it the necessity to repeal s. 7 of the 
County and Borough Police Act, 1856.—L.J. 


° Posuc Miscamr 


Tuu judgment of the Court of Criminal Appeal in the Pottery case, R. v. New- 
land and Others, has gone some way towards clarifying the law concerning the orime 
known as public mischief. At common law a person.who commits an act tending 
, to effect a publio mischief, namely, any act ere to the prejudice of the com- 

munity, is guilty of an offence. This deknition, which rests on a dictum of Lawrence, 
J., in R. v. Higgins ((1801) 2 East, at p. 21) and which was approved by R. v. Manley 
([1933]) 1 K. B. 520), has often been criticized and the Oourt of Criminal Appeal 
in the present case have clearly indicated that it states the law in terms that are 
much too wide. It appears thas the proper apnrondhy io blio mischief cases is 
to regard them as part of the law of conspiracy, and to hold the actions of an in- 
dividual not gommitted in combination with others as indictable only if they oon- 
stitute what has been held in the past to be common law or statutory offences. 
This leaves, of course, the fate of R. v. Manley, a decision which is binding on the 
Court of Criminal Appeal, in the balance, and the Lord Chief Justice thought that 
unless R. v. Manley were considered at one time by the House of Lords it would 
beo% useful reform if such conduct as was disclosed in that case would be made a 
summary offence .by the Legislature.—L.J. ` 
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A Concise History of the Law of Nations. By Arraurn Nusspaum, Research Pro- 
feasor of Public Law in the University of Columbia. Nuw York 11: The Mao- 


. Pipe Company, 60 Fifth Avenue. 1953. Demi 8 vo. Pages xi and 861. Price 
e $ 40/5. 


3 INTERNATIONAL law, as we know it today, wastnot born, as a fine finished product 
like Minerva in full pahoply out of Jove’s head. Ite roots lie in remote antiquity, 
< . e e g 
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its body-growth depends on works by eminent writers, and ita development is to be 
traced through devastating wars. The difficulty in enforcing its commandments 
resided jn the abgence of sanctions in support of them. The present book déhls 
only with the history of the law from antiquity, through the middle ages, down to 
the 16th to 20th centuries. Looking at the rise and fall of the Mayan regime, we 
notice that when one tribe conquered another, the vanquished including theit wives 
and children were exterminated at the point of sword. ‘When we come to Iroquois, 
they ate their prisoners. The first glimmering of a treaty on the conclusion of war 
is to be found in the fourth millennium B. C., about 3100 B.C. Eånatum, 
the victorious ruler of Lagash, concluded a treaty in the Sumerian Janguage with 
the vanquished men of Umma. It was in the first millennium B. O., that we come 
across Deuteronomy, which contains the oldest written canons of warfare. No 
definite traces of laws of warfare seem to appear in the Grecian and Roman Empires, 
except that the warfare became morehumane. It would have been advantageous to’ 
know how the laws of warfare operated in Homeric period. We find it related there that, , 
the victorious Achilles killed his opponent Hector in a si combat, tied his body 
to the chariot wheels, and dragged it around the army. ch an aot of atrocity it 
is hard to find anywhere. the height of the Roman Empire the vanquished 
were taken ners and gold as slaves. the fall of the Roman Empire there set 
in the middle ages, also called the dark ages. They were distinguished by what were 
called the religious wars—the Crusades by the Christians and the Jihads by the Mus- 
lims. The elementary rules pf humane ch as they were—disappeared in the 
fire of frenzy born of bigotry. The rule of the period seamed to be Tape, rapier 
and rapine. -In later days the growth of the sea power and ita concomitant com- 
merce gave birth to the Rolls of Oberon in the 12th century and to Consolate del 
mare in the 14th century. In England it appeard in the guise of the law merchant. 
In the 17th century the Thirty Years’ War in Europe ended with the peace of*Weat-. 
phalia—which was the inception of the European law of nations. The develo 
ment of the law went into the hands of eminent writers like Hugo Grotious, Co 
Bynkerahoek, Emmerick de Vattel and others. In the current century the two 
World Wars—disastrous as they obviously —gave a definite shape to the pte 
of the internation! law and provided machinery ee their due observance. This book 
does ample justice to the historical aspect of the law. What interests us in Indias 
the reference to the Hindu Code of Manu (about 100 B. O.), as displaying ‘an astound- 
ing degree of humaneness, if not softness, in matters of warfare’. The learned 
author’s attention does not seem to have been drawn to the warfare described in the 


Ramayana, in whioh the victorious Rama, after killing his enemy Ravana, installed ° 


the latter’s younger brother Vibhishana as the king of Lanka. Similarly, in the 
later war enahrined in the Mahabharata, on the eve of the battle the commanders of 
the two contesting armies met together and drew up a oode of ryles of warfare, which 
were observed in the letter and spirit throughout the war. When Europe was involved 
in crusades the Rajput princes, in their internecine feuds and in their battles 
against Mahomedan invaders observed a oode of honour, which sheds glory on their 
naines,.even at the present day. ` ; e 


Guide to Defamation Practice. By Corry Duxoan AND ANTHONY Hoonanan, 
Barristers-at-Law. Lonponx (w.o.1): Batohworth Press Ltd, 54 Bloomsbury 
Street: 1053. Demi 8 vo. Page 76. Price 17s. 6d. net. ° 


Ix England the Defamation Act of 1952 (15 & 16 Geo. VI, and 1 Eliz. I, o. o 
has effected momentous in the civil law of defamation. It has over- 
the leading case of Hution v. Jones, relieved the plaintiff from “alleging or proving” 
ial damage in actions “for slander in respect of words calculated to Trara 
o plaintiff in any office, profession, calling, trade or business” and also in actions 
“for slander of title, slander of goods or other malicious falsehood”. The “broad- 
casting of words by means of wireless telégraphy” is placed on a par with the ¢‘pub- 
lication in permanent form”. The Act has made provision for special ure. 
This handbook makes no pretence at, dealing with the substantive law, but as its 
title indicates it affords a useful guide to*practitioners in cases of defamation. eit ° 
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starts with ing steps before action, and passes on to preparation for action, and 
the statement of claim. It next touches the questionof defence. Attention is then 
invited to suhsequent interlocutory proceedings. Practitioners will find the book 
very helpful. 


e 5 ` ' i 
Prem’s Qivil Practice, Vol. IV. By Davat Ram PRAM, B.A., LL.B., Senior Acvocate, 
ae Gourt of India. Qua: Aurora Law House, Waverly. 1953. Second 
Edition. Roy 8 vo. Pages 2481-3126. Price Ra. 25. 


_ Tm publication is designed to appear in several volumes. Its title is somewhat 
. - misleading, and does not do full justice to its contents. It is really an encyolo- 

pacdia of legal words and phrases judicially interpreted. The definitions are bor- 
rowed tn.the main from English cases, and supplemented by extracts from Indian 
‘decisions. The titles are arranged :in alphabetical order. The present volume 
contains titles beginning with “F.0.S.” and ending with “injunction”. Mention 
may be made of the title on “Hindu Law”. It is divided into 450 titles and occupies 
nearly 65 pages. Similarly, the title of “income tax” is sub-divided into 150 headings 
which are spread over 72 pages. In short, this publication is an attempt, anda , 
praiseworthy one, to map out the whole of the civil law of India in terms of its _ 
words and phrases. Pao 
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The Code of Oriminal Proceduse, Vol. I. YV. V. CHITALEY, B.A., LL.B.; Senior 
Advocate, § me Court of India, and 8. Arru Rao, B.A., B.L., Advocate, 
Madras Bigh Gourt. Nacrur. All India Reporter Ltd., Congress Nagar. 1953. 
Fifth Edition. Roy. 8 vo. Pages xx and 1088. Price Re. 20. : 5 
Watweloome with pleasure the first volume of the fifth edition of Chitaley and Rao’s 

encyclopoedic commentary on the Criminal Procedure Code, 1898. Tt is designed to 

appear in three volumes, of which the first volume has just a peared. During the 
interval that has elapsed between the publication of the last the present editions, 
some momentous changes have taken place. The homogeneity of the Union of India 
has been solidified by the merger of almost all the Native States. The creation of 
tho Supreme Court of India has introduced a new chapter in the history of India. 

The legislative mills at the Centre and the States have turned out several Acta 

dealing with the procedure in the criminal Courts of India. The different Courta of 

final jurisdiction have decided & large number of cases dealing with the oriminal 
procedure. All these have rendered ‘a new edition of the pu lication neceasary. 

‘As is well-known the distinguishing feature of A.I.R. Commentaries is exhaustive- 

ness. The general propositions extracted from decided cases are so arranged that 

the reader may lay his on the point he is in need of, with ease and rapidity. 

The first volume contains as. 1 to 220 of the Code. . 


Principles of Equity. By G. O. VENKATASUBBA Rao, B.80., LIL, Advocate, Madras 
High Court and Professor, Madras Law College. Mangas: The Madras Law 
Journal Office, Mylapore. 1953. Roy. 8 vo. Pages oxxiiand 1210. Price Re. 18. 


. Tma learned author after bringing out an admirable text-book on the “Law 
ci ai has usefully prepared a treatise on the “Principles of Equity”. 
e has succeeded in weaving the threads of the ish equity . jurisprudence 
into the texture‘of the statute and caselaw of India. Although Brihaspati, 
one of our ancient text-writers, presaged the advent of equity by saying : “Merely 
following the texta of the law, decisions are not to be rendered : for, if such decisions 
are wanting in equity a great failure of Dharma is caused”, yet equity as we know 
it today is a plant of foreign growth. It came to this country on the introduction 
of the British rule in the guise of the rule of “justice, equity and good conscience” 
appearing first in the earliest Regulations. In England it was born to relieve the 
rigidtty of the fotmulary actions in common law, where the jurisdiction of the Courts 
. was confined mostly to ot decrees for damages. Equity jurisdiction flowed 
dizpotly from the Lord Ohanoellora, chief among whom was Lord Eldon. As early 
ea . e . 
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as 1818 the noble Lord warned in Gee v. Pritchard (2 Swan. 414): “I cannot agree 
that the doctrines of ‘this Court are to be changed with every succeeding a 
Nothing would inflict on me grater pain in quitting this place, than the recollectfon 
that I had done anything to justify the reproach that the equity of this Court varies 
like the Ohancellor’s foot”. In Clayton v. Adams (6 T. R. 605) Lord Kenyon O. J. 
defined its scope by saying : “Courts of equity make their decrees so as to afrive at 
the justice of the case without violating the rules of law,” to which Sir George Jessel 
M. R. added in In re Hallett’s Hetate (L. R. 18 Ch.“D. 710): “It must not be for- 
gotten.that the rules of Courts of equity are not, like the rules of the oomrfon lav, 

to have been established from time immemorial. It is ectly well 
known that they have been established from time to time—altered, refined, and im- 
proved from time to time. In many oases we know the names of the Chancellors 
who invented them. No doubt they were invented for thé purpose of seouting the 
better administration of justice, but still they were tnvented”. Both in England: 


and India the field of equity jurisprudence is gradually occupied by statutes, buteitq , 


basio principles are being daily resorted to for arming against the tyranny of the 
letter of the law. In England tho first inroad was made by the Statutes of Uses, 
which heralded the legislation of the law of trusts. In India we had the Indian Truste 
Act of 1882 which orystallised the fluid equitable principles on trusts. This was 
followed by the Transfer of Property ‘Act in the same year and by O. XXXIV of thé 
Civil Procedure Code of 1908. The topio of specific performance was surveyed by 
the enactment of the Specific Relief Act in 1877. In the present Constitution of 
India it has by its article 226 provided for the issue of high prerogative writs in the 
nature of certiorari, prohibition, mandamus, habeas corpus and quo twarranto. The 
present treatise traces the history of every branch ofthe English equity jurisprudence 
and fits it in the framework of the current Indian law. Hehas made a liberal use 
of cases, English and Indian. The laws of trusts, mortgage and specific performance 
as viewed in the light of Indian Acts and cases are expounded with consummate care. 
He has exhaustively dealt with the fundamental rights, guaranteed by our Con- 
stitution, in the light of American literature on the subject. He has also dwelt 
upon the doctrines of part performance, holding out, feeding the estoppel, election, 
pendente lite, conversion, and notice. The topics of injunctions, declaratory decrees, 
rectification and cancellation of documents, and the law of receivers have each eom- 
manded his best treatment. To ensure a complete statement of the law, the texte 
of the pertinent Acts of the Indian Legislature are set out verbatim. 


Insurance Act. By Tananas DUTT, M.A., B.L., Advocate, Calcutta High Court. 
CALCUTTA 12: S. C. Sarkar & Sons, Ltd., 1-C College Square, 1958. Third 
edition. Demi 8vo. Pages xviii and 882. Price Rs. 15. . 


Tak Indian Insurance Act is a piece of beneficent legislation to better safeguard 
the interest of policyholders, to act as a control on the existing insurance companies, 
and to check the mushroom growth of new and unstable companies. It was not 
long ago that in the city of Bombay and elsewhere provident coftpanies were 
started with no financial basis and with the utmost disregard to the, interests of 
those unfortunates who fell into their snares. The Act created the post of a super- 
intendent of insurance companies. The amendment in the Act in 1950 has put in 
the Controller of insurance companies with certain judicial "powers. In Bomhay 
the management of certain insurance companies is found not quite up to the mark 
and Government had to appoint their own men to guide the affairs of the companies. 
The author has produced an annotated edition of the Act, which has rapidly passed 
into three editions. The comments are prepared in a way to assist the lewfer and 
to guide the manager of insurance companies. 


Specific Relief Act, 1877. By M. C. Sarwan, late Subordinate Judge, Bengal. 
Eighth Edition by Durga Das Basu, M.A., B.L., CALCUTTA 12% S. C, Sarkar & 


a 


° Sons, Ltd., 1-C College Square. *1958, | Eighth edition. Demi 8vo. Pages XXXil | 


and 488. Price Rs. 18/8. 
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In preparing the eighth edition of the handy anriotated edition of the Specific 
Relief Act, the learned author whose name is familiar to the profession as the com- 
meéhtator on the Constitution of India, has re-written the chapter on spegific per- 
formance and sapere suits, and worked new cases into the existing annota- 
tions. The book will þe useful to students of law as containing an exposition of the 
basic Principles of the law of specific performance. The wealth of case-law con- 
tained ia the book will render it useful to legal practitioners. i 


Foreign Exchange Regulation Act, 1947. By SEuvax R. VAXIL, B.A., LLB., ‘Attor- 
ney-at-Law, Bombay High Court. Bomsay 2: N. M. Tripathi Ltd., Princess 
Street. 1953. Demi 8 vo. Pages viii and 339. Price Re. 10. 


Tra foreign Exhange Regulation Aot of 1947 is the direct heritage of the Second 
‘World War. That war destréyed the economic equilibrium of almost all the coun- 
tries of the world, and made most of them finanoiall dependent on the United States 
of America. The Act is enacted to safeguard “the economic and financial in- 
terest of India” and provides “for the regulation of certain payments, dealings in 
foreign exchange and securities, and the import and rt of currency and 
bullion”. There are no decisions under the Ast, and the likelihood of any more 
toming in the future is remote. The Act affects the business community of this . 
country to a large extent. The author has done 4 service to the community by: . 
publishing an annotated edition of the Act. The annotations are brief ahd to the ~ 
pn they bring out in clear eee the purpose and meaning of the sections. 

ə book also contains the Foreign Exchange Regulations Rules, 1952, the Exchange - 
Control Act, 1947, and Defence of India Rules. 


International Law (Peace). By O. UNKIKANDA Mumox, Advocate, Maneras : Madras 
Law Journal Office, Mylapore. 1953. Demi 8 vo. Pages xxili and 397. Prioe Ra. 9. 


Tum birth-of India in the family of nations has given added importance to the 
International law in times of peace. Ite texture is borrowed from treaties arrived 
at between independent sovereign states ; and it functions through the Permanent 
Ceurt of International Justice. Its arena was at first the e of Nations, and 
now the United Nations tion. The subject is prescribed as-a course of 
study for law students in the Unversity of Madras. This ook is eminently suitable 
for students of law. It deals with the subjects and objeota of the law of nations, and 

e procedds to treat of organs of States for their international relations, e.g. heads of 
states, diplomatic envoys, consuls, and miscellaneous agencies. The final chapter 
discusses the effect of treaties, their extinction, renewal, breach and interpretation. 
Studente will find this book a useful text-book, while the general publio will welcome 
it as a concise compendium. . 


The F ieg Act, 1948. By JHANENDRA NATH BAXSI, M.A., LL.B., and JITENDRA 
Kumar MITRA, M.A., LL.B., Advocates, Calcutta High Court. CALCUTTA 12: 
S. C. Sarkar & Sons Ltd., 1-C College Square. 1958. Demi 8vo. Pages xii and 
88. Price Rs. 4. : 


“ Tax object of the Factory Act,” to borrow the language of McNair J. in 
S? & L. R. Bengal v. Watson [1984] Cal. 780, “is to rotect human beings from being 
subjected to long hours of bodily strain or man labour. It also provides that 
employees should work in healthy and sanitary conditions so far as the manufactur- 
ing precess will allow and that precautions should be taken for their safety and for 
the prevention of accidents.” The first Factory Act in India was enacted in 1881: 
it dealt with the employment of child labour in factories. It was followed by 
Acts in 1891, 1911, 1922 and 1984. The present Act was passed in 1948, modelled 
nfostly on the English Factories Act of 1987. This book gives comparative table 
of seetions in the BENI Factories Acts of 1948 and 1987 and the English statutes. 

e nota which are very brief point out the difference in the wording of the sections 
i in the three Acts and give citations of cases, English and Indian. 
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Qui Faorr Per Atom Per Se Ipsum FACERE VETUR, which me&ng 


‘he who does an act through another is deemed in law to do it himself,’ is a maxim 
which has its roots very deep in the law of torts. The master becomes liable for all 
acts done by the servants in the course of his employment. Before we disouss the 
relation of master and servant an attempt is to be made to examine the reasong, 
advanoed to account for this theory. i ' 

Tho first and the most important reason why master is liable is that he has employed 
incompetent servants. Justinian! saya, | j 
“The master of a ship of an inn or stable is liable for any damage througb fraud or theft oopurring 
in tho ship, inn, or stable,...as he is so far in fault employing bad persons as his servants that he 
seems to be bound QUASI EX MALM FIGIO.” ` - a E 7 

It is quite apparent that the master should beresponsible for the acta of his servant 
if he employed him in spite of his known incompetency or when he is doubtful 
of his skill. It is not open for the master to plead in defence that he has taken 
great care in choosing a servant. But this theory is not workable in most of the 
cases where the element of negligence is not me : 

Pollock and Maitland (vide The History of English Law, 2nd edn., Vol. IT) suggest 

that the Court holds the master liable on the ground that he is financially reapop- 
sible for the acta of his servants (p. 538) : 
“no law, except a financial law of nature, has ever been able to ignore the economic strati- 
fication of society, while the existence of large classes of men ‘from whom no Tight can be had’ 
has raised difficult problems for politics and for jurisprudence ever since the days of Aethelstan. 
Pollock’ in his Essays in Jurisprudence says, “A wrong without remedy is in theory at least 
odious to the law but in many cases the law cannot prevent the remedy from being only nominal. 
It may compel wrong-doers to pay if they oan, but it cannot make them solvent and it must 
now and then happen that an‘injured person has no better comfort at hit hands than a right of 
action against a man of straw. To the popular mind a remedy not substantial is no remedy at 
all and e`result of this kind is not only unsatisfying but unintelbgible. Hence there is natural 
endeavour to flx respansibility on some ons who can pay. In the case of the injury suffered 
through a servant's negligence the servant, generally speaking, cannot pay and fhe master can, 
and the feeling that compensation ought to be had somewhere, jumps atthe master’s liabilfty.” 
; Both Professors Smith and Douglas? have based this reeponsibility on the 
‘entrepreneur theory.’ They contend that the of vicarious liability is that 
the losses in carrying on an industry should be distributed widely and to a large 
group of persons, 6.g.-a company rather than upon a servant. This distribution 
of losses is a part of modern business administration of costs and risks and is called 
entrepreneur-theory. - a ae 

Holmes emphasised the theory of legal identity of .master and servant.“ This 
view contains an important element of. truth. Another writer F. W. Hackett’ 
finds the reason’ and cause for the rule in the sentimental sympathy which we in- 
stinotively. feel for injured persons, and the consequent desire to enforce re tign 
from some responsible person. According to his view “the master falls a viotem to 


“"} Institute, Book IV, Tit V; $. ~ , - pid. : ee ts 
2 P.118. z . -. 4 41H. L. Rep. 345; and 5 H. L. R. 1. 
8 See Modern Law Review, January 1949, 6 71H L.R. p. 107° ` ° 
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the desire for vengeance and reparation, because he is connected in our imagination, 
but not in fact, with the injury done”. mos 
The American Restatement of Agency states two reasons. ` First, if the master 
intends the consequences of another n’s conduct which result from his directions 
and commands, he would be liable in law as if he performed nally those acts. 
Seconds if the master authorises the conduct and does not intend ita result, the master 
will be gill liable for the tort committed by the servant because on the ground of 
misun ing the directions. i 
„Pollodk in his book of Law of Torts explains the reason in the following words :— 


: “L am answerable for the wrongs of my servant or agent, not because he is authorised by me or 


personally representa me, but because he is about my affairs and I am bound to see that my 
affairs are conducted with due regard to the safety of others.” 

Street is not in favour of adopting any of the grounds given by the learned writers 
‘and jurists. Hoe is of the opirfion that this doctrine is un lainable like an axiom. 
His language is worth quoting, ite ill be ak onos miniet , we think, that the 
difficulty here encountered is due to the fact that ‘writers on legal theory have been 
trying to explain a principle which the law accepts as axiomatic. Axiomatic truth 
in law as elsewhere must be accepted: as fundamental and unexplainable. Every 
pltimate truth closes the circle of resso as it were, and this necessarily involves 
a sort of ‘petitio principii’ if one only yses it.” Z 

Not only text-book writers have the basis of this theory but also chy a 
during the course of judgments have advanced various reasons. Let us consider a few 
ofthem. Lord Brougham in Duncan v. Findlater (1889) suggests the reasonin the 
following words 
‘I am liable for what is done for me and under my orders by the man I employ, for I may torn 
him off,..when I please ; and the reason that I am liable is this that by employing him I set the 
whole thing in motion, and what he does, being done for my benefit and under my direction, 
I am responsible for the consequences of doing it.” 

_ Lord Cranworth in The Barton’s Hill Coal Company v. Reid? explains his ideas : 
“Thus, if a servant, in driving his master’s carriage along the highway carelessly, runs over & 
bystander, or if a gamekeeper employed to kill game carelessly fires at a hare, so as to shoot a 
person passing on the ground, or if a workman employed by a builder in building a house negli- 
gent#y throws a stone or brick from & soaffold, and so hurta a passer by,in all these cases...the 
person injured has a right to treat the wrongful or careless aot as the act of the master. 
QUI FACIT PEB ALIUM, FACIT PHR SE. If the master himself had driven his carriage 
improperly, or fired carelesaly, or negligently thrown a stone or brick, he would have been directly 
responsible, and the law does not permit him to escape liability because the act complamed of 
was not committed by his own hand,...he is considered, and reasonably considered, aa bound 
to guarantee third persons against all hurtarising from the carelessness of himself or of those 
acting under his orders,” 

Similarly C. J. Shaw has his own reason to give. In Farwell v. Boston Railroad 
Company,‘ he states: > ~ 
“This rule is obviously founded on the great principle of gocial duty that every man in the 
management of his own affairs, whether by himself or by his agents or servants, shall so conduct 
thers as not to injure another, and if he does not, and another thereby sustains damage, he shall 
answer for it.” 7 ` ' 

Tt ia submitted on the whole that the responsibility of the master may be based 
on the ground that since the master gets the benefit of-the servant’s work, the law 
ao encumbers him with responsibility in the performance of the work. Moreover 
the master if he has already sustained loss once, then the fear of bearing the res- 
ponsibility again will make him more cautious in selecting the servants and giving 
them nnambiguous and precise directions so that no ‘third party is injured while 
the servant is about his affairs. F 

Now let us trace the historical development of this doctrine.* There, was 


bad | Se ce oF 5 Most of the historical account is based on 
a reot, cone of Legal Liability, an article of Prof. J. HE. in Select 
Vol. TL, Ob. ‘ Eesaya in Anglo-American History, 
3 (1858) 4 Juris. N. 8. 767, 769, Vol. 1, p. 520, . 
P 
4 1842) 4& Mot. 40, ° 3 . S 


VOL. LvI.] JOURNAL. f 27. 


certainly a time when the master was fully responsible for all the harmful aots of 
his ser. But as time went on, this responsibility lessened and disappear, 
in the case of free men, by handing over the serf to the regular Courts. relief 
to the free men was only in respect of the payment of blood feud apd not the oom- 
pensation money. Ea Sea 

Then comes the stage when the master could avoid his responsibility oom- 
pletely by ‘surrendering the slave first to the injured person or his family, them gener- 
ally to the Courts, for justice to be done. This complete exoneration was only 
possible when the master took an oath denying any connivance with the wrongful 
act of the servant or serf for the exoneration presupposes that the master had not 
taken any part in the deed. i 

By the end of 1200 8 a general rule was well established that the master was not 
responsible so far as penal results were concerned, unless he had commanded ôr oon- 
sented to the act, but the civil responsibility, i.e. to måke good any harm done still * 
continued without regard to command or consent. The history of these days, . 
clearly shows that people were not thoro y conscious of the distinction between 
civil and criminal liability and henoe we find that the test of command or consent 
was applied in some cases while it was not applied in others, the general notion being 
that the absence of command or consent excused from correctional or penal conse- | 
quenoe. 

The subsequent development may be traced by taking up those three stages :— 

(1) The period beginning with Edward I’s time 1300 S., i.o. the extension of the 
command or consent test to civil responsibility. 

(2) The period beginning with Lord Holt’s time 1700 8., i.e. the teat of implied 
command from general authority, and : 

(3) The period begining with Lord Kenyon’s time 1800 8., i.e. the test of scope 
of authority or course of employment. 

In the first , i.o., between 1300 and 1700 in the beginning for about a century 
the idea was still prevalent that the master was fully responsible in civil cases. 
During this period the records show that the test was no other than that of 
command or consent test. 

In 1500 and 1600 S. there appears also the doctrine of Particular Command j,ai.e. 
the master is liable if he commanded the very act in which the wrong consisted 
(unleas the command had been to do a thing in itself unlawful). Thus the respon- 
sibility of the master considerably narrowed down by the fact that he was not 
responsible unlees he particularly commanded the very act to be done!. 

This refinement in the old and in the universally recognised test of command and 
consent began to change under Lord Holt and the doctrine of implied command 
came to be recognised. Here we enter into the second stage af the development. 
In 1709 and 1800 England was getting very Prosperous and trade and commerce 
had become complicated. This affected the relations of master and strvant. It 
was not deemed right, due to the nature of trade that master should only 
be nsible if he commanded the act, because it was not the time whem the servant - 
could be expected to be at the beck and call of the master. The time had come when 
the simple relation of master and servant ceased and now the agents and servants 
were not given direct orders from their mastera. This does not explain why the 
master was liable at all. Certain reasons have, therefore, been given by the lawyers 
and judges in those days. Holt said that master must be responsible for the wrongs 
of his servants because the master trusts the servants.? Some said that “no man 
should be allowed to take advantage of his own’ wrongs.”? Others took refuge 
in phrases like, “The master undertakes for the servant's care”, ‘The ast of the 
servant is the act of the master’, or ‘QUI FACIT PER ALIUM, FACIT PER 88’, and 
RESPONDHAT SUPERIOR’. In this way the. test now became what may be termed 
the rule of implied command from a general command or authority. 


1 ‘For ass or battery, or wrongful commandment,’ Doctor and Btadent, Thap. 
entry into s and tenementa ne yet for 42. e ° 
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felday or murther the master shall nob be , 2 Hern v. Nichols, (1709) 1 Salk. 288, ee 


charged for his servant unless he did it by his “3 Blackstone, Comm. 1, 432, r 
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“At the same time amid the general reconsideration other phrasings of the test were sometimes 
vouchsafod ‘Whoever employs another is answerable,’ ‘acting in the execution of the authority’, 
‘acting for the master’s benefit’, ‘being about the master’s businees’—these appear as tentative 
expressions in the general efforb to restate on a rational basis. But the old test in ite broader 
soope is still domfnant in the lest half of the new century”. (Wigmore). 

In the last stage the command phrase completely diss and the goope of 
employment phrase with its oo ers take full control. f. Wigmote regards 
Lord Kenyon as chiefly responsible for the change. From this time the 
test is Phrased as “Scope” or “Course” of employment, “scope of authority’ or in 
later times “‘in furtherance of an act within the ecope of this business with which 
he was trusted.” 

It is submitted, therefore, that in the t times the proper criterion by which 
we are‘to determine whether in a parti case the relation of master and servant 


"exists ia to be found in the right of the master to control the other in the performance 


pfthe work. In this connection it is to be noted carefully with regard to my above 
submission that a master is not only one who only prescribes to the servant the end 
of his work but directs or at any moment may direot the means also, as it has been 
put, retains the power of controlling the work. 

. Inthe end the test ‘in course of the employment’ is to be carefully analysed. This 
doctrine makes its first appearance in T'ubervil v. Stamp! where the master was - 
held liable for the fire started by the servant ; the reason being as given by Lord 
Holt, “it shall be intended that the servant had authority from his master, it being 
for his master’s benefit.” 

As noted above master is only responsible for all torts committed by the servant 
in the course of employthent. It is very difficult sometimes to ascertain whether 
a particular conduct falls- within the course of employment. This question is a 
question of fact for jury’. 

A tort is committed within the course of employment, if the tort consists of or 
is necessarily incidental to an act or omission expressly or impliedly authorised by 
the master. In British Mutual Banking Oo. v. Charnwood Forest Raikoay Oo.” 
Bowen L. J. said (p. 717): 

“There is, so far as I am aware, no precedent in English Law, unless it be Swift v. Winterbotham,* 
a case that was overruled upon appeal, for holding that a principal is liable in an action of deceit 
for the unauthorized and fraudulent act of a servant or agent é0mmitted, not for the general or 
special benefit of the principal, but for theservant’s own private ends. The true rule was, as 
it seems to mo, enunciated by the Exchequer Chamber in a judgment of Wiles J., delivered in 
the case of Barwick v. English Joint Stook Bank,* ‘The general rule’, says Willes J., ‘is that the 
master is answerable for every such wrong of the servant or agent as is committed in the course 
of the service and for the master’s benefit, though no exprees command or privity of the matter 
be proved’. This was followed in subsequent cases. : 

Further, if the tort committed by the servant consista of the doing of an’act or 
omission authorised by the master, but in a manner unauthorised by the master, 
does not exempt the master from liability. If the general authority has been given 
by jhe master to do acts of a particular class restrictions on the modes of performance 
of thossiciote wall not affect the third party as these are mere private ments 
between the master and servant. In Canadian Pacific Ry. Oo. v. ri a 
servant of the ailway company disregarded the written notices prohibiting employees 
from ee E motor cars for the p of the company’s business unless 
insured. the course of his employment while driving on a journey he injured the 
plaintiff. It was held that the beech of prohibition. will still fix liability on the 
company. Their Lordships suggest that (p. 468): ka 
“| If the prohibition had absolutely forbidden the servant to.drive his motor car in course of 
hie employment, it might well have been maintained that he was employed to do carpentry 
work and not to drive a motor car, and that, therefore, the driving of a motor car was outisde 
tae soope of his employment.” 

1 o{1698) 1 Balk. 13. 4 (1878) L. R. 8 
° 2 uidhins v. London County Ootmoil, 5 (rsen) L. R. 2 
(1915) 32 T.L.R. 178. $ °{1942] 2 AU E 
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The total prohibition of the use of the servant's motor car would have made ita use 
an unauthorised aot and in that case then there would have not been any liability 
of the cempany, but the prohibition being restricted to the use of-an uninsured 
car made the dse of his oar an authori-ed act, though performed in an improper 
manner and henoe the liability s ia è 

Besides, the course of employment also includes those torta which oonsigt of an 
unauthorised act or omission done on the master’s behalf and ratified ‘by him. 

If it is not impossible certain! it is difficult to lay down a gecientific classtficatiqn 
of rules with the help of numerous decided cases as to what constitutes courses of 
employment. The best thing, therefore, which can be done is to select some con- 
spicuous rules and illustrate them. 

The commonest type of wrongs which are generally committed by the strvante 


in the course of the employment are due to unlawfwl carelessness. It is difficult: 


to ascertain whether the servant was negligent or not unless the duties are clearly, 
defined. The liability of master in such types of wrongs of the servants has been 
discussed in two leading cases. In Wiliams v. Ji the servant was smoking 


eal ire iota reget (which he was employed to make) negligently set on fire - 


the plaintiff's shed in which he was working. It was by a majority of the, 
Judges in the Exchequer Chamber that the employer was not liable because the 
fire originated in an unnecessary act, i.e., smoking, and henee was held to be outside 
the course of employment. During the course of his judgment Mr. Justice 
Keating observed, the carpenter 

“was only licensed to use the shed for the purpose of making thesignboard, and when he used 
it for other purposes, and those purposes exclusively his own, his Hoenso was at an end, and he 
became an independent wrongdoer.” (pege 612). = 


engaged in such an act within the course of his em loyment that required special 
care and since he failed to exercise that care was ilty of negligence and, therefore, 
the employers were liable. This case was distinguished from Wiliams v. Jones 
refi to above on the grounds that pouring out petrol whilst smoking was a 
negligent way of handling petrol and not merely a aeaiee way of smoking. Ina 
later case? Maere bho servant was trangfarring petrol from a lorry to a truck and 
caused fire due to smoking, the House of Lords followed J. efferson’s case in preference 
to Wilkam’s case. ; 

It is argued, therefore, that the decision ofthe House of Lords overrules the decision 
in Wiliams v. Jones and which is now to be regarded as & wrong deqision given 
by the Exchequer Chamber. Prof. Winfield, on the other hand, believes that the 
case of Williams v. Jones lays down a correct rinciple and the Court of Appeal in 
Jefferson v. Derbyshire Farmers Itd. and the House of Lords in Centufy J: 

Coy. v. N. I Transport Board ought to have followed it. His line of Souno is 
that smoking is-a8 unnecessary an act in one situation as it is in the other just as 
“letting of fireworks in the shed would have been’’.4 

Meth ged to the deciel ions of these cases the more acoeptable view seems to be 
that of nd. He argues that the decisions of Williams and Jefferson's cases 
are correct and can be distinguished from each other. In Wilkam’s case the negli- 
gence of the servant is “during the performance of his master’s business” but not 
Bera airy of that business.” In the former cage the servant was not 

igent in the si board but he was certainly negligent in the latter case 
while handling ties petrol. But it is submitted that the distinction between ‘negli- 


. o 
1 ER 3 H. & O. 602. - Edition) but the learned writer has omitted 
2 [1921] 2K. B. 281, this t in the 8rd and áth gdi of 
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gent airing the performance’ and ‘negligent in performance’ is often very difficult 
tosapply. : 

The other a of cases where the liability of the master is seriously discussed, 
are those when the wrong committed is due to mistake of the servant. Bayley v. 
Manchester, Sheffield Gnd Lincolnshire Ratlway Oo.’ illustrates that the master may 
be resppnsible for the acta of the servants done under mistaken notion. ` In this 
case the plaintiff who was a perce on the defendant’s line of railway was pulled 
gut by*one of the porters of the defendant. The porter was under a mistaken im- 
pression that, the plaintiff was in a wrong carriage. The company was liable for 
the serious injuries sustained by the plaintiff. Kelly states, ‘the employer is liable 
even though the acta may be the very converse of that which the servant was actually 
directed to do so,’ and Martin said, “we must be governed by the general principles 

. of the law of master and servant and it is quite etal what the laws of the 
Campany were.” 

” In such types of cases the master can only be liable if it is shown that the servant 
did something or intended to do something which he erroneously supposed that he did 
a lawful act or he was authorised to do it, by the master, otherwise it will be outaide 
the scope of employment whether or not there has been excess in the mode of doing 

“it. - 


Lastly, we are to review those cases in which scope of employment is considered 
in the wilful wrong-doing of the servant. 

Tt will be remembered that in 18th and first half of 19th centuries the responsi- 
bility of the master only arose if the servant was negligent in his duties or where the 
wrong was due to the want of care and skill. This was a general rule till the sixties 
of this century although unsuccessful attempts to widen the liability of the master 
for the wilful wrong of the servant were made. Attempts to this effect from the 
decision of McManus v. Oricketi#! to Pidgeon v. Legge? remained unsuccesaful. In 
the former case Lord Kenyon said (p. 108): 

u awhen a servant quita sight of the object for which he is employed, and without having in 
view his master’s orders, pursues that which his own malice suggests, he no longer acta in pursu- 
ance of the authority given hım, and...his master will not be answerable for such act.” 
SMifilarly in Croft v. Alison‘ it was observed (p. 592) : 

«af a servant driving a carriage, in order to effect some purpose of his own, wantonly strike 
the horse of another person, and produce accident...the master will not be liable.” 

Now, a question arises how the law was changed. It has been the o inion of some 
writers that the change was due to the introduction of the theory of ‘implied authority’. 
But the true reason seems to be that the phrase ‘scope of employment’ brought 
with it.a wider sphere of master’s liability as noted above and. consequently we find 
that the Courts ate reluctant to accept the well-established precedents to the 
contrary. elt is, however, surprising to note that this -ig due to three oon- 
temporaneous decisions in (1) Seymour v. Greenwood", (2) v. Great Northern 
Railway Company’ and (3) Limpus v. London General Omnibus Co.’. In the 
first case a servant of the defendant’s omnibus removed a passenger whom he thought 
drunk. While he was being forcibly dragged he sustained serious injuries. It was 
held that the company was liable for the violent conduct of the servant in the per- 
formance of an act which was within the course of his employment. . In the second 
ase again the railway company was responsible for the act of its servant who arrested 
an innocent person supposed to be guilty of committing offences for which the company 
was authorised. In the third case the driver of the defendants had printed instruo- 
tions ngt to race with or obstruct other omnibuses. In disobedience to these in- 
structions he obstructed another omnibus and caused æ collision. It was held that 
the company was responsible for the sear NS E ita driver the reason being acoording 
to the findings of jury that the driver intended to benefit them. Willes J. said, 
SThp law is not so futile as to allow the master by giving secret instructions to 
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discharge hiniself frovi liability”. This view is insufficient since Woyd v. Grace, 
Smuh & Co.’ and the current view is that if the act is within the course of gm- 
ployment prohibition will not negative the liability of the master, but if the prohi- 
bition i shows that the act is entirely outside the scope of employment in that 
case the master will not be liable. It is submitted, therefore, that if propibition 
indicates. what a servant is employed to do it is clearly correct but if it means the 
limitation on the mode of performance it is incorect in view of [impfus’ case. 
Certainly one may point out that at times it becomes difficult to say whether prohi- 
bition goes to employment or performance. But to my mihd this difficulty is uh- 
avoidable and should not be unduly lamented. ` s , 
BALBIR NAHAI SINHA, LL.M. 


STATUS OF A ‘TENANT’ UNDER THE RENT ACT (Bom. No. LVII of 1947). 
INTRODUCTION. 


Tux Bombay Rents, Hotel and Lodging House Rates Control (Second Amend- 
ment) Act, Bombay Act No. LXI of 1958, has found ita place on the statute book. 
This Act, besides amending the principal Act, materially seeks to extend the life 
of the Act for a further. period of five years. This affords an opportunity for an 
nay of the legal position which a tenant occupies by virtue of the provisions 
of the Act and the various judicial pronouncements in respect thereof. After the 
enforcement of the Bombay Rents, Hotel and Lodging House Ratea Control Act of 
1947, from February 18, 1948, many a contractual tenaht has become a statutory 
tenant under the Act. The rights and liabilities of such a tenant vis-a-vig those ` 
of a contractual tenant will form the theme of this article. 


DAFINITION. s 


Section A e i ane The definition is an inclusive one and as such its scope 
is very comprehensive. The term ‘tenant’ is not synonymous with the term ‘lessee’. 
The latter connotes a status based on contract. o former comprises even a person 
who would be a trespasser but for the Act. The words “any person remaifttiti¢, 
after the determination of the lease, in possession, with or without the assent of the 
landlord,...” signify that the Act confers a status on persons who would otherwise 
have been ‘tenants holding-over’ or ‘tenants by sufferance’. Besides, a Bub-tenant 
or @ person who has derived title under a tenant before the coming into operation ° 
of the Act, and a member of the tenant’s family residing with him at the time of 
his death, also fall within the ambit of the definition. 


STATUTORY THNANT. ° 


It would amount to a misnomer to apply the term ‘statutory tenant’ to a person 
who happens to ocoupy premises when the Rent Act is applied to an area where 
the same is situate. Ita proper application would be to a n who would be a 
trespasser but for the definition the Rent Act. In words he is a meré 
creature of the statute. A contractual tenant has an interest in the property demised 
which is epee of transfer or assignment ; whereas a statutory tenant has no such 
interest. obeerved by the learned Chief Justice in Balmukuad and Company 
v. Man Tribhuvandas Mchia*. a statutory tenant has only a t 
under the Rent Act to be protected in possession of the premises. erein lies the 
fundamental difference between the two. 


EyFaor OF SNFOROMMENT OF THE AOT, e 
The principal Act came into force on February 13, 1948. Even after that date 
contractual tenants continued to be governed by the terms of their respective oon” 


-traota in so far as those that were consistent with the provisions of the Aot.,8tch . 
tenants became statutory tenants only after the determination of the leases ginder 
e . 


°1 [1912] A.O. 716, ? . [1943] A.O. 591, 589. i s 
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B, ii of the Transfer of Property Act. The other set of persons are, those whose 
tenancy had been duly determined before the above-mentioned date, but who were 
. in poaseasion qn the date of the coming into force of the Act. Among them those 
who are in possession with the assent of the landlord would continue to be tenants 
a -over and would -get the benefit of s. 116 of the Transfer of Property Aot. 
, Viz. those who are in occupation without the assent, express or implied, of 
the landlord, „would become statutory tenants and be entitled to the proteotion of 
the Act. 


HOLDISG-OVBB. A 

But for the Rent Aot, if a lessee of certain premises remains in possession thereof 
after the determination of the lease and the lessor accepts rent from the leases, the 
lease iswenewed and the lessee can be evicted only by a notice to quit as required by 
8. 106 of the Transfer of Property Act. The same would not be the case after the 
application of the Rent Act. When the Act is in force, where a tenant pontinues 

5 ion after his tenancy is validly terminated, the acoeptanoe of rent allow- 
able under the Act by the landlord does not constitute a waiver of the notice to quit, 
nor does it indicate the assent of the landlord to the tenant continuingin possession 
as a legal tenant. The observations of the learned Chief Justice on this cat 
tontained in Baldeodas Makaoirprasad v. Konavala! are very illuminating. His 
Lordship observed : i f 
' “Therefore, as goon as the notice to quit-expires and the tenant continues in possession, 
the position is not what it used to be under s. 116, Transfer of Property Act, namely that he 
becomes a trespasser, but he becomes a statutory tenant whom the landlord cannot eject so long 
as the tenant carries out the ponditions laid down in s. 9 of Act VII of 1044......If the landlord 
aocepte rent...he does it with the knowledge that although he has given a notice to quit, in law 
he can#ot get possesaion from the tenant,...... We agree with the learned Judge below that the 
assent contemplated by this section is a free assent. It must be an act of volition on the part of 
the landlord...... The acceptance of rent by itself is no longer as unequivocal an act as it used 
to be before Act VII of 1944 came into force.” 

Though the above remarks ocour in a decision under the Rent Act of 1044, the 

prinaiples apply with equal force to cases under the Aot of 1947. 


_ NovTIon AND HVIOTION. 


The question of notice assumes considerable importance in cases where; under the 
general law, a notice would he required before an action in ejectment could be 
. maintained by the landlord. Has the Rent Act made any difference î 

- From the T discussion one thing is clear, and that is, that before a suit for 
eviction can be filed against a tenant under the Rent Act, any contractual relation- 
ship existing between the landlord and the tenant has to be put an end to. In the 
words of the learnefl Chief Justice in Raghubir Narayan Lotlikar v. Fernandes:* 
“N, 28 ofsthe Rent Act applies only to those suits between a landlord and a tenant where a 
landlord has become entitled to possession or recovery of the premises demised. Under the 
Transfer of Prqperty Act a landlord becomes entitled to possession when there is a determination 

of tagancy. A tenancy can be determined in any of the modes laid down ins. 111...... ih ş 
It is, theråfore, only on the determination of the lease or the tenanoy that the 
landlord becomes entitled to the ion of the pro ~ When a landlord 
so becomes entitled, the question arises whether he is entitled to possession by reason 
of". 12 and s. 18 of the Rent Act. The above observations of the learned Chief 
. Justice were referred to in a later decision of our High Court reported in Madho 

* ` Prasad sie Ma v. Indirabas.* 


° . RIGHTS OF-A ‘TRNANT’.” 


, The statutory tenant, as seen above,.has no interest in the demised property ; 
nor is there a privity of contract between him and the landlord. Section 12 postulates 
e the Ti that when a landlord becomes entitled to possession the Legislature 
P 
f 


r 


zevei ‘the enforcement of his right by the protection whick it gives to 
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tenant. That protection extends only to the extent of maintaining him in possession 
and nothing more. If by any chance the tenant were to have lost possession pe 
Act would not apply to him and the question of protection would pot arise. "Lo 
quote the learned Chief Justice-onoe again (p. 54): i er 
“What the law seeks to protect is the possession of the statutory tenant. The object of the 
Rent Aot is not to permit the landlords to eject their tenants except on the grounds latd down 
in the Act. But if the tenant himself is not in pdasession, it is difficult to understentl what is 
attempted to be protected under the Rent Act.” (Balmukudd & Oo. v. Mangaldas). e : 

Besides, protecting the tenant from being evicted the Act prevents the landlord 
from recovering from the tenant anything in excess of the rent allowéble under the 
Act either by way of rent, fine or premium. The other rights which the Act confers 
on a statutory tenant are only incidental to the above rights. 


~ According to the definition a sub-lessee is also deeyied to be a tenant under the. 


Act provided the sub-lease had been created before the ccming into force of the Act. 
Tt is a rule of law that if there is a leszee, and he has oreated an under-leage, then 
if the lease is forfeited, the under-leesee loses his estate as well as the lessee himself. 
This is the effect which follows by virtue of the provisions contained in 8. 115 of the 
Transfer of Property Act. But s. 14 of the Rent Aot confers on a sub-tenant the 
status of a tenant where the interest of a tenant is determined for any reason. Tha 
last words ‘determined for any reason’ make it olear that the result would follow 
even in cases of forfeiture. 3 j 


LIABILITIES OF A “THNANT’, 


In return for the privileges which a tenant under the Aot enjoys, he has to put up 
with certain.disabilities. First and foremost, the tenant should pay or should be 
ready and willing to pay the rent allowable under the Act to get the protection from 
eviction. Next, there is an obligation on the tenant, even though he has become a 
statutory tenant, to observe and. perform the conditions of the tenancy so long as 
those conditions are not in any way inconsistent with the provisions of the Aot. 
A covenant that the demised premises would be used for a particular purpose alone 
will have to be observed by tho tenant, failing which he would forfeit the protection 
given by the Act. Such a condition would not be moonsistent with the ‘provisiogg of 
the Act. Loe ase Ba - 

Under cl. (j) of 8. 108 of the Transfer of Property Act, a leasee, in the 
absence of a contract or local usage to the contrary, can create a sub-lease or 
assign or transfer his interest in the tenancy. This right which-a tenant had 
under the general law has been restricted by the Rent Act. Such a tranafer or 
assignment after the application of the Act entails forfeiture of the tenanoy. 
By enacting s. 15, the Legislature has made the very act of transfer or sub- 
letting unlawful. It is pertinent to note that the question of transfer or assignment 
of the interest does not arise in the case-of a statutory tenant as his right to get 
protection under the Act is purely a personal right. Bo; if a statutory tenant loses 
. his pcsseasion the Rent Act has no application as there is nothing which could be 
protected. ‘ ° 

The only point which remains to be considered is whether a statutory tenant -is 
entitled to a notice to quit before an action is brought against him under thé Act. 
In cases of non-payment of rent and eviction on that ground s. 12 prescribes a notice 
whith is a condition precedent for the maintenance of an action. But if a suit for 


ion is to be brought against a statutory tenant on any of the grounds laid . 


in 8. 13 of the Act no notice would be necessary. The question of determina- 
tion of the haere ae? not at all arisé in such a case as no privity of contract sub- 
‘sists between the landlord and the tenant who can ‘only claim protection by virtue 
‘of the Act. i i : i so 
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REVIEWS. 


Trial of Jeannie Donald. Edited by Jonn G. WILSON, 'B.A., LL.B.,Advocate., 
EpuvpureH: William Hodge & Co., Ltd., 12 Bank Street. LONDON’ (z. o. 1) 
William Hodge & Co., Ltd., 86 Hatton Garden. 1958. Demi 8 vo. Pages 
805, Price 15s. net: 

In Indian as well as in Scotch law, the distinction between murder and culpable 
homicide, and that between murder and manslaughter in English law is a narrow 
ne. How thin and at times indistinguishable the line of demarcation can be is 
illustrated by the casé of Jeannie Donald. Helen Priestly, a girleight years of age, 
was foully murdered. Medical evidence showed that she was strangulated, 
which made her unconscious but did not bring about her death, and, in an attempt 
to simulate rape, had her private parts meddled with, the shock of which caused 
. Vomiting, resulting in death by asphyxiation. The body was discovered, 
enveloped in a gunny bag oR after the murder in a lobby in front of Jeannie’s 

‘tenement. Suspicions easily fell on-Jeannie, who was on unfriendly terms with 

her neighbour Mrs. Priestly, the mọther of the unfortunate child. During the 

investigation and at the trial the accused kept her lips tightly sealed and maintain- 
ed a calm composure. Scientific investigation came to the rescue of the prosecution. 
It succeeded in constructing a chain of evidence formed of minute links consisting 
in the main of human hairs of known-and unknown origin, bacteria, fibres from 
sacks and rugs, and blood-stains. The best brains of the country weré requi- 
sitioned and the result of their investigations pieced together brought the guilt 
home to the accused. The crime occurred at Aberdeen; the trial took place 
in Edinburgh. The accysed was convicted of murder and duly sentenced to death. 

Within a fortnight afterwards intimation of reprieve was received and in a week’s 

time the sentence was commuted by Royal Warrant. The accused was removed 

to Glasgow, wheré she served a sentence of ten years, at the end of which she was 
released, on special licence to meet her husband who was on the point of death. 

The proceedings at the trial are faithfully delineated in this book to which the 

editor has prefixed an able introduction. Instances like the above have happened 

in India in which the victim is beaten to unconsciousness short of death, and in 

belief that life has become extinct and in the attempt to destroy evidence 

_ of foul play the victim’s body is consigned to fire or crushed under a running 

train. At the trial, the medical evidence shows that death has supervened by 

the fire or the running over. The problem before the Court is whether the case 
is one of murder or of culpable homicide not amounting to murder. 


History of Dharmashastra. Vol. IV. By Mabhamaho yaya PANDURANG 
VaMAN , M.A, LL.M., D. LITT., Senior Advocate, Supreme Court of India, 
and Advocate,*Bombay High Court. Poona; Bhandarkar Oriental Re- 
search Ipstitute. 1958. Roy. 8 vo. Pages xxxii and 926. Price Rs. 80. 
Dr. Kanp’s classical History of the Dharmashastras is nearing completion. 

The penultimate volume in the series deals with the important topics of pataka 
(sin), praydschitte (expiation), karmavipaka (consequences of not undergoing 
expiation),-antyesti (rites after death), asaucha (impurity on birth and death), 
shuddhi (purification), shraddha (propitiation of the dead), and tirthayatra 
(pilgrimage to holy places). Each one of these touches intimately the life of a 
Hindu. Each topic may seem somewhat incongruous to a Western reader. It 
may seem meaningless to a modern Hindu who has learnt to view ‘‘things as 
they seem” through Western spectacles of life and letters. It will, however, wear 
a completely different aspect when regarded in the light of its origin, its subse- 
quent development during the life and times of ancient and mediaeval growth 
of society. The life of a Hindu is ordinarily bound up with religious ceremonies 
difficult to understand and far too intricate to follow. It has been pertinently re- 
rearked that a devout Hindu who wishes to fulfil all the duties laid on him by 
the Dharmashastras will have to spend the livelong day in EE them and 
will*have very little time left to him for sleep at night. necessities born of 
the mediaeval times and the influence of Western civilization have greatly modifled 
the rigour of the Shastric injunctions.~To watch this interesting process at work the 
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luminous study of Dr. Kane is immensely useful. In doing so, he has traced the 
origin from the shrutis, smritis, the commentaries and the puranas, watched fhe 
development through the inscriptions, treaties and other documents, viewed the 
growth in the light of the Western culture, and has boldly expressed the form 
that the future will lend to our basic ideas. Thus, this work is not only a history 
of archaic institutions and comparative study, but a refreshing forecasf of the 
future. Every statement is backed up by excerpts from the original Sanskrit 
texts, in chapter and verse, or by references to other materials in the shape of in- 
scriptions, treaties or text-books. The scope of this and its companion volumts 
can best be described in the author’s own words: “My aim also has throughout 
been to discover, collect, capes and interpret the facts of the various depart- 
ments of the Dharmashastra and my endeavour has been, as far as in me lies, to 
present the truth with detachment and intellectual integrity, and without bias, 
to show the continuity, the developments and transformations in-Indian beliefs, 
rites and usages throughout the ages and, while bringing the past in its callsal 
‘relations with the present, to indicate and suggest future trends and changes in 
these matters.” It only remains to add that the author has pre-eminently suc- 
ceeded in his aims and endeavours. The volume can be compared to a looking 
giass wherein we find mirrored our past glories, present shortcomings, and future 
hopes and aspirations. Each topic is discussed with consummate care and lights 
derived from multiple sources are carefully collated. Spécial mention must how- 
ever be made of the portion dealing with tirthayatras. Nearly 2000 places of 
pilgrimage are mentioned, most of them with pointed references to Sanskrit 
literature. A chapter each is devoted to G , Kashi, Gaya and Kurukshetra, 
References are given to the tirthas in the Sanskrit [iterature and elsewhere. 
To take for instance, the much-debated territory of Kashmir. Its old name is 
Kashmira, viz. land overflowing with water, which is true even at the present 
day. Ptolemy refers to it as Kashpeiria. The whole country’is described as 
holy in the Vanaparva of the Mahabharata. It finds specific mention in the 
work of Hiouen Thsang. In the Ain-Akbari it is stated that there were at that 
time about 150 shrines and 700 images of snakes. It will ever remain sacrosanct 
as the birthpalce of Kalidas, the prince of Sanskrit poets. A verse.in Sanskrit 
sums up its features as “learning, lofty dwellings, saffron, water containing” Tee, 
and grapes’’, to which may be added, the Pleasure’s Paradise. 


Estate Duty Act, 1963. By Kasturi SusHaarei Rao, M.A., B.L., and T. V. BALA- 
KRISHNAN, M.A., B.L., Advocates, Madras High Court. Mapras 10: Southern 
Taw Howo, 19 McNicol Road, 1958. Roy. 8 vo. Pages xvi and 829. Price 
Ra. %5. - : 

Tam is the second annotated edition of the Estate Duty*Act, 1958, that has 
come to ue for review. It is neatly printed. The Act is a substantial reproduction 
of the English Finance Act as amended up to the year 1951. Likeits English pro- 
totype and in common with other taxing statutes, this Act is clumsy in expression, 
and merits the castigation of Lord Macnaghten that its ‘“‘provisions*are strangely 
confused and singularly ill-drawn”’. In its administration, the Act will demand 
the keen intellectual penetration and broad financial outlook on the part of experts, 
officers, the bar and the bench; and one may legitimately hope that Courts in 
India will construe its provisions not ‘according to the technicalities of the law 
‘of England or Scotland, but according to-the popular use of the language employ- 
edinit’”. The Indian Act makes a welcome departure from the English practice 
on three points. Firat, the assessee can appeal to the High Court against valuation 
and determination of estate duty. Secondly, the tax-payer can give hisithmovable 
or leasehold property in payment of estate duty. Thirdly, the accountable 
persons can apply directly to the High Court for determination and adjustment 
of their rights inter se, thus obviating the necessity of approaching the gjvil 
Courts for obtaining the relief they seek. The present book is writte with 
a, view to make it a complete guide regarding all matters that are likely tô artse 


under the-Act. The present book ‘contains the bare text of the Act. Then. ` 


follows a detailed commentary on the Act in the guise of a text-book. “This is 
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followed by a re-print of pertinent Acts, English and Indian. One ofthe appendices 
contains a comparative table of sections in the Acts dealing with death duties 
in U.’ K., Indja and Pakistan. The topics of gifts, public charitable purposes, 
policies of life assurance, each occupy a chapter by itself. The book also seta 
out Estate Duty Rules, 1958, ready reckoner tables, account f6rma filled up, 
illustrations and mortality tables. So far as it goes, the book is a comprehensive 
treatiseeon the subject of estate duty. i ; 


The Lab of Civil Procedure in India and Pakistan. By S. C. Sarwar, formerly 
a Judge of, the Calcutta Small Cause Court. Canourra 12: S. C. Sarkar & 
Sons Ltd., 1-C, College Square. 1954. Third edition. Demi8 vo. Pages 
162 and 1204, Price Rs. 28. : 

It iseone of the cardinal creeda of our Constitution that the State, meaning 
the State of the Union of India, shall ensure for the citizens a uniform civil code 
throughout the territory of India (art. 44). The need for uniformity is still 
greater in the case of criminal law. Otherwise we will find ourselves enmeshed 
in the entanglements of the United States of America where, an act is an offence 
in one State, and not so in another. In the case of civil procedure, the confusion 
tends to become worse confounded beyond the hope of redemption. We have now 
tnore than twenty State Legislatures tinkering at its provisions; and we have an 
equal number of High Courts or Courts of final jurisdiction each formulating 
its own rules of procedure, and all of them giving their own interpretation of the 
sections or general rules. The one way out of this welter of confusion is to lay 
down a policy that the major Acts of substantive and adjective laws should be 
changed only by the Central Legislatore. Till we reach this Utopia, this book 
will appeal to the profession as a handy edition of the Civil Procedure Code. It 
eetis oùt the text of the Code and the rules made by different Courts, and con- 
tains a brief resume of the decisions on the Code. It has passed quickly into 
three editions and bids fair to become a valuable vade mecum on the Code. 


The Constitution of India. By V. V. CHITALNY, B. A., LL.B., Senior Advocate, 
Supreme Court of India, and S. Apru Rao, B.A., B.L., Advocate, Madras High 
Court. Naarur 1: All India Reporter, Ltd., Congress Nagar. 1954. Roy. 
8 vo. Vol. I. Pages cxciiand 1008. Price Rs. 20. 

Ir is gratifying to find that the Constitution of India has been admitted to the 
charmed circle of “A. I. R. Commentaries”. The distinguishing features of this 
series are exhaustivencss, orderly arrangement and neat printing. To these, 
a new feature is added in this volume, viz., liberal excerpts from the judg- 
ments of different Courts. The reader will thus be able to take the judge- 
made law in the ipstgsima verba of the Judges themselves. Like other enactmentsin 
the series. this publication is designed to appear in three volumes, The first volume, 
whichis bettre us for review, contains the full text of the Constitution, which is 
meant to save considerable time and trouble in referring to its text. Then follow 
articles 1 to 109, which are annotated in the light of the sister Constitutions of U.S.A., 
Australia, New Zealand, Canada and South Africa and the case law which has 
gathered round their provisions. In India, the Constitution is comparatively 
new, yet the case-law upon it is fairly voluminous. This edition is sure to be 
aseful as a book of reference in cages arising under the Constitution of India. 


Evoluiton.of Ancient Indian Law. By Nanzs CHANDRA San GUPTA, M.A., LL.D., 
Senior Advocate, Supreme Court of India and Advocate of the Calcutta High 
Court. , CALCUTTA 18; Eastern Law House, Ltd., 54 Ganesh Chunder Avenue. 
1958. Roy. 8 vo. Pages viii and 848. Price Rs. 17-8-0. 

Taa contents of this volume were first delivered in the University of Calcutta 
in April 1952 by the learned author, who was the Tagore Law Professor for the 
yese 4950. The origin of the ancient Indian law lies embedded in hoary antiquity 
acrosg millenniums. Of the manners- and customs of the primitive Indians we 
know nex? to.nothing. The influx of the A from the north superimposetl 
e the Aryan ‘civilization on the rudimentary élements then found to‘exist. The 
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evolution of law since then wag not entirely an insular growth but was paced 
from shocks to shocks through the impact of foreign invasions, viz., the infiltratjon 
of the Sumerians, the conquest by Alexander the Great of Greeca, the frequent 
raids of the Muslims, the introduction of the Mogul government, and finally the 
establishment of the British rule. The Sanskrit literature is sadly lacking in 
books on history, and any attempt to reconstruct the past must rest on*bits of 
materials picked up from here and there. The learned author, who, liké Dr. Kane, 
is a septuagenarian, has devoted forty years of hig life to the work’ of rpsearch, 
and has presented to the readers a fairly compact and conmected history of our 
legal theories and topics. The early association of religion and ław, and the 
predominance of the former over the latter in times to follow have produced a 
reverent obedience to law by the people, scarcely to be found in any other country. 
Dharma or the rules of conduct were and are still looked upon not only as £ means 


for the preservation and progress of society, but a3 commandments of God on’ 


High and people kept to them through religious fervour. To disobey them Was 
a sacrilege. formulating the historical side of the law ‘valuable links” have 
been found in archaelogical and anthropological researches into the prehistory 
of India and of races and kingdoms of neighbouring lands. In constructing a 
connected history of the post-Aryan civilization, considerable light is derived 
from the Vedas, the Smritis and the Nibandhas. The author has dealt in sufficient 
detail with the topics of marriage, sonship and kinship, and inheritance. The 
correlated subject of topics of litigation is dled with fulness and traced from 
and through the extant Sanskrit literature. Even today a Hindu is nothing if 
not contemplative. Ages ago Prophet Zoroaster conceived the aphorism of 
“manasni, gavasni, kunasni’” (right thoughts, right words, right deeds). Toa 
Hindu the conception of right and wrongis represented by the concept “Rita,” 
which like the Physis of the early Greeks, represented the principle of order in the 
Universe. The author has come to believe that “the Austinian conception of 
positive law, as commands of the. sovereign enforced by his might, irrespective 
of whether they are right or wrong, was never recognised in ancient or mediaeval 
India. Every law was dharma and had its root and justification in eternal con- 
duct or right conduct according to current ideas of right.” 
Tagation’s Estate Duty Manual, 1954. By R. BHARGAWA, B.A., LL.B., DELHI 6: 

Taxation Publishing Co. (India) Limited, 8 Daryaganj. 1954. Roy. 8 vo 

Pages x, 880, 8, x, 101, andclxxix. Price Rs. 17-8-0. 

Ta publishers have done a service to the profesion by bringing out with 
expedition a manual on estate duty. The manual is divided into 8 parts. The 
first pon contains a general dissertation on thesubject divided into 25 chapters, 
and ee with the various aspects of the duty. The levy of duty on estates 
of d persons being quite new, the tax-payers at large will long to know 
all about the incidents of the duty. To them the part will be of interest. The 
second part contains the full text of the Estate Duty Act, 1958. The third part 
reproduces the relevant provisions of the U. K. and Indian Acts, én which the 
provisions of the Estate Duty Act are evidently based. : ° 


Mahomedan Law. By Basu RAM VARMA, M.A., LL.B., District and Sessions 
Judge, Agra. ArLamasan: Ram Narain Lal, 1954. Second Editign. 
Roy. 8 vo. Pages xliiiand 616. Price Rs. 15. 3 
Tum rules of Mahomedan law are simple, concise, and clear cut. They leave 

no loophole for litigation. Later commentators and British Indian Courts have 

tried to introduce refinements into the law so as to bring it into accord withdemands 
of modern society and current customs. But the Muslim community has preferred 
to brush them aside and go back to the pristine purity of the Koranic law by 
the enactment of the Sheriat Act. Still inroads have already been made by some 

Acts of Legislature. The already made by commentators have noWalto- 

ther been effaced. The weight of learned text-books in English is gtill borme 


y the law. The learned author has dope well in laying under contribution all | 


sources available to him and to extract therefrom 285 propositions of law teryply 
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expressed. Fach proposition is accompanied by comments which expound its - 
object and applicat These propositions are divided into three parts; 
dofling rep ectively with family relations, succession and inheritance, and aliena- 
tións. Mach proposition | is clearly yet tersely expressed, and annotations are lucid- 
ly and clearly written. The book is fit to stand in line with other standard 
works n the subject. Time has come when some enterprising author .should 
write a book showing how the principles appear in the Koran, how they fare at 
the hands of éommentators and Courts, and how they appear in several Mahomedan ` 
countries in different parts of the world.- 


The Law of Sales TazinIndia. By V. SETHURAMAN, B.A., B.L., Advocate, Supreme 
Court of India. Mapras 10: Southern Law House, 19 McNicol Road, Chetput. 
1954s Boy 8 vo. Pages xxii and 861. Price Rs. 18. 

In every field of legislation, more so in the field of taxation, we must have 
uniform laws of general application throughout the country. In the case of tax 
òn sales we have not less than 18 different local Acts operating in different parts 
of the country, each one displaying a different texture of the Act and ursuing 
different incidents of taxation. There has already been a cry throughout the 
country for uniformity of saļes tax, and the sooner the Central Legislature carried 
tut this reform, the better it would be for all concerned. This book gives the 
Madras Sales Tax Act with the rules framed thereunder. The Act is profusely 
annotated, and hints of a practical nature are spread throughout it. The tax, 
taken neatly and. squarely, is not calculated to encourage new industries, is sure 
to cripple established industries, and bids fair to embarrass prosperous industries. 
In bis foreword Mr. M. $. Aiyar says: “I know cases of sales tax wiping off 
the entire profits of the concern. It affects all classes of consumers including the 
poorest and touches even the barest necessities of life’. The question that 
naturally arises in one’s mind is, are we not creating a desert and call it peace? 
The Act as it stands today is elaborately annotated here. The lawyer and the 
layman alike will profit by perusing it. To give the book an all-India interest, 
the Acts and rules for sales tax in all other States are reproduced. 


Lag and Practice of Estate Duty in India. By S. K. Aryan, B.A., B.L., K: 
Supreme Court of India. Aera (U.P.): Wadhwa & Co., 45 Civil Lines. 1954. 
. Roy 8 vo. Vol. I. Pages 72 and 270. Price Rs. 15. 
Tuer bas been quite a race bet ween publishers to bring out annotated editions 
- of the Estate Duty Act (XXXIV of 1958), which has come into force throughout 
the whole of India, except the State of Jammu and Kashmir. It affects every 
one high or low in the country, except those who do not leave behind them 
estates exceeding Rs. one lac in value. The provisions of the Act are no doubt 
drastic, and will, it is apprehended, be drastically enforced. The machingry is 
to be manipulated by Income-tax Officers, who will dissect the eatates of de- 
ceased persons and probe post mortem into their affairs. The present book 
seems to be,first in the field. It is designed to appear in two volumes. This, 
the &rst one, contains the bare text of the Act and also a summary of its provisions. 
There is a table showing the eections of the Act in comparison with the sections 
of the U. K. Finance Act. This is fcllowed by an annotated edition of the first 
thirty-three sections of that Act. It is too soon to expect elucidation of the pro- 
visions by Courts of law. The annotator has, however, d-awn upon English 
precedente, and succeeded in presenting a connected commentary on the Act. 


Digest of Workmnen’s Compensation Cases. By P. S. BAKHLE, former member 

of the’ Industrial Court, Bombay, and V. B. Kume, Personal Department, 

_ Associated Cement Companies, Ltd. Bompay. 1954. Roy 8 vo. Pages 16, 
196 and cvii. Price Rs. 15. 

è introduction of mechanical power into our textile mills and other. factories 

brought into being the Factories Act, which imposed obligations on employers 

’ +6 safeguard the employees against dangerous pieces of machinery. If the work- 

e man met with a fatal accident, the Fatal Accidents Act of 1855 enabled his depend- 

anw to recover damages from the employer. If he received injury short of death 
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he was left without any remedy unless he could prove negligence in the employer. 
To meet with like contingencies, the Indian Workmen’s Compensation Act was 
placed'on the statute book in 1924. Though copied mainly from its Englifh 
prototype it differs from the latter in material particulars. During 80 years of 
ita existence cases have been decided under its provisiong. „These cases together 
with relevant English cases are digested here. The book promises to be uséful to 
those engaged in compensation cases. ° 

The Bombay Civil Services Rules Eeplained. By V. D. GANGAL, M.A., Asistant 

Secretary, Finance Department, Government of Bombay. ¿BomBAY 2: 

N. M. Tripathi, Ltd., Princess Street. 1958. Demi 8 vo. Pages xii and 676. 

Price Rs, 12. 

THe compendious code of the Bombay Civil Service Rules, numbering 868, 
is a complicated code not always easy to understand,or to adjust the co-relation - 
of one rule to another. Mr. Gangal, who is entitled to speak from éxperience, 
has done a signal service to the cadre of officers and employees in the service of 
the Government of Bombay, by placing before them the complete code with 
illuminating commente. The readers outside the service, to whom hitherto it 
was a sealed book, will gladly welcome the compilation. A detailed index at the 
end will facilitate references to the rules. The amplification of the leave rules * 
is an added attraction of the volume. . 


Pocket Practice (Criminal). Edited by A. N. Kuanna, Advocate, New DELHI : 
Laws (India) Ltd., M. 27 Connaught Circus. 1958. Crown 8 vo. Pages 
iv, 686 and 82. Price Rs. 9. . 

Tms publication has appeared in a convenient size, fit to be carried about by 

& practitioner from Court to Court. It contains about 14 Acts including the 

texts of the Indian Penal Code, the Criminal Procedure Code and the Indian 

Evidence Act. The appendix reproduces the Bombay Separation of Judicial 

and Executive Functions Act, 1951. The text.of the Acta is corrected up to 

date in the light of legislative amendments. i : 


Vendor and Purchaser. By SHAMBUDAS MITRA, M.A., B.L., Advocate, Calcureta 
High Court. Catourra 18: Eastern Law House, Limited, 54 Gunesh Chunder 
Avenue. 1988. Demi 8 vo. Pages xxxii and 884. Price Rs. 7-8-0. - 

ON the law of vendor and purchaser in England we have some treatises of 
outstanding merit, viz. by Sugden and Williams. In India, so far as we are 
aware, this is the first treatise on the subject. We are much behind hand in 
having luminous monographs on specific topics of law. We already have good 
books on the forms and precedents of conveyancing, but we have noneon the law 
and. practice of sale of immoveable properties. The modern conveyancer has to 
have a well-laid groundwork of the law of sales before he starts copying and 
adapting typical precedents. He has first of all to investigate title; to make 
proper searches and inspections for giving legal opinions on matters connected 
with, the intended transfer, and to go through certain formalities before he settles 
down to draft a deed of aale. In all these proceases the present book promises 
to be a welcome guide. The author has first dealt with the agreement of sale. 
He proceeds next to the questions of auction sale and void and voidable transfers. 
The all-important topic of investigation of title is handled in a chapter by itseff. 
After a preliminary discussion on conveyancing in England and India, the pre- 
paration of sale deeds is treated of in its aspects of introductory part, recitals, 
operative part, covenants respectively by the vendor and by the ‘purchaser, 
testimonium, schedules, and memorandum of consideration. The intricate pro- 
cedure following completion of sale is then described and dovetailed into opera- 
tion of sale. The principles governing construction of deeds are cabegoricegy 
stated. The treatment ends with precedents about fifteen in number. e 
author has shown considerable familiarity with the subject, and producgd a book 
that ought to be an unerring guide to‘conveyancers in India, 
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Professional Conduct and Advocacy. By K. V. KRISHENASWAMI Aryar, Advocate, 
adras High Court. Bompay: Oxford University Press, Oxford House, 
-ApoHo Bunder. 1958. Third edition. Demi 8 vo. Pages xxi and 242.. 

Price Rs. 7-8-0. 

ON $he conclusion vf his academic studies in law, a new entrant to the bar 
finds himself faced with two formidable difficulties, viz., how to get on in the 
professidn and how to keep to the beet traditions of the bar. In both these 
quests hie book will be-of immense use. The neophyte in law has not only to 
preserve untarnished the best traditions which he has inherited from the bar 
in England, But while prospering in his profession he is also under an obligation 
to pass them untarnished to those who follow him. Further “any dimi- 
nution,to the respect felt for lawyers as a whole must affect prejudicially 
tbe whole administration of justice.” The contents of this book were first delivered 
to the apprentices-at-law before. the Bar Council of Madras. The book has 
passed into three editions. It deals not only with professional conduct but also 
with advocacy. First of all, the reader is introduced to the legal profession, 
ita place in the order of society and its responsibilities. The lawyer has to be a 
jack of all trades and his equipment and scope of his studies and training 
«ome next. He comes into contact with his clients, and gives shape -to 
the case before he undertakes to draft the pleadings. The next step is the exa- 
mination of witnesses, and a t deal depends on his conduct in Court and the 
professional conduct in general. The lawyer owes a duty to the Court, the profession, 
the A the client, to himself, and to the public. In all these various and 
o aspects of life, ygung lawyers will get good guidance by a perusal of this 

ok. E 


The Legal History of India. By BALBH Sanat SINHA, LL.M., Lecturer in law, 
Jaipur Law College. Luoxnow: Eastern Book Company, Lalbagh Road. 
1958. Dami8vo. Pages xxviiiand 804. Price Rs. 6-8-0. = dine 


In some of the Indian Universities, the Legal History of India is a prescribed 
subject of study. Students in those Universities can do nothing better than 
stedy this book for preparing themselves for their examinations. In other 
Universities, law students can advantageously lay foundation for law study in 
general-by reading this admirable book. Even practitioners in law can ‘profitably ' 
pani their leisure hours by. acquainting themselves with the early history of 
the law and law Courts as we find them today. In preparing this book the learned 
author has dipped into earlier and modern statutes, speeches, treatises, dispatches, 
minutes and even -private letters. From the scanty materials available he has 
constructed a connected history. The history commences with the advent of the 
Western foreigners in India, first as commercial agents, then as the East.: India 
Company, and fivally as the British Government in India. Naturally enough 
the law and law Courts were based on the English model, but largely admixtured 
with local c8nditions of life. The reader is introduced to tbe commencement 
of ‘the British intercourse with India and the early administration. of 
justice. The first appearance of legal institution is traced to Mayors’ Courts 
and the parallel Mogul administration. The East India Company first acted as 
the diwan of the Mogul Emperors and started administration in the Province of 
Bengal by promulgation of Regulations. Next came the establishment of the 
Supreme Ccurt, and among the notable cases decided by that Court come the 
case of Nuncoomar, the Patna case and the Cossipura case. The reforms intro- 
duced by Lord Cornwallis in the fields of revenue, justice and police are well- 
worth a study. The codification in British India commenced with the passing: of 
statutes in British Parliament followed by a series of legislative enactments in 
nd The personal law of Hindus and Mahomedans was preserved to them 
and™ue regard was given to their customs and customary law The history of 
the érigig and growth of the criminal law is interesting reading, and sô is the 
introduction and development of the wrjt of pdbeas corpus. . Se 
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DYING DECLARATIONS AND CORROBORATION 


EXCLUSION OF HEARSAT 


Sxcrion 60 of the Indian Evidence Act enacts the general rule against the adfnis-e - 
sion of hearsay evidence. The eral rule, with regard to hearsay evidence, is 
that it is not admissible, and withm the scope of this rule are included all statements, 
oral or written. the probative force of which depends either wholly or in part 
on the credit of an un-examined person. The reasons usually advanced for the 
rejection of such evidence are numerous, chief among them being the irresponsi- 
bility of the original declarant, the depreciation of truth in the process of repeti- 
tion, the opportunities for fraud its admission would open, and the waste of time 
involved fa listening to idle rumour. In strictness, however, only two objections 
appear to be essential and decisive, namely, the absence of an oath and the de- 

rivation of-cross-examination. . In other words the inténtion of the-above section 
1s to take care that whatever is offered ag evidence shall itself sustain the character 
of evidence. 


EXCEPTIONS . __ eg 
The rule stated above has several exceptions to it. They are mainly based 
on two considerations, a necedsity for the evidence and a circumstantial tee 


of trustworthiness. Thus, the general rule of law against hearsay evidence has 
been relaxed in three important classes of statements, viz., —_ 
a Admissions and confessions. 
(3 Statements by deceased persons. = 
(8) Statements contained in public documents. 


DYING DECLARATIONS. 


The second class of statements with which we are-concerned consists of state- 
ments made by persons since deceased, which are admitted „in proof of the facts 
asserted if made under certain specified conditions considered to afford a prima 
facie guarantee of their accuracy. The dying declaration falls in this class. In 
trials for homicide, the dying declarations of the deceased are admissible to prove 
the cause and circumstances of the death of the victims. The grounds of admission 
are necessity, since, if the evidence of the victim were excluded, such crimes might 
go unpunished, and the sense of impending death, which supplies the most potent 
of all incentives to speak the truth. 


ENGLISH LAW _ e 


English law admits as dying declaration only such statements of material facts 
concerning the cause and circumstances of death, as are made by the victim under 
the fixed and solemn belief that his death is inevitable and near at hand. The 
solemnity of the occasion is deemed to supply the sanction of oath. The approach 
of death is deemed to produce a state of mind in which the statements of the 
dying person are to be taken as free from all ordi motives to mis-state. In 
England, certain conditions are required to have existed at the time of on, » 
viz. it is necessary that the declarant should have been in actual danger of death ; $ 
that he should have been aware .of his danger and have abandoned fill hope of 
recovery, and that death should have enstied. s 


s. 82 of the Eyidence Act. 
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UNDER THE EvmENCE Acr. 


"Phe first clause of s. 82 of the Indian Evidence Act is widély different from the 
English law m the subject. The existence of the last condition, namely, that 
death should have ensued, is of course as necessary under the Act as under the 

lish rule. But thé law in India does not make the admissibility of a dying 
d tipn dependent upon me pose having a consciousness of the approach 
of death. Even if the person did not apprehend that he would die, a statement 
made by him about the circumstances of his death would be admissible under 


EVIDENTIARY VALUE. 


Section 82(7) of the Evidence Act seeks to make a declaration of the deceased 
relevant and admissible as evidence. But whether a dying declaration should 
be believed or, not would depend m the circumstances of each case. It is 
“essentially a question of fact to be determined by the Court on the basis of the 
circumstances of each case. There is no presumption that a dying declaration 
is false or that it is unworthy of belief. Nor is there any justification for treating 
it as a piece of tainted evidence as if it were-a confession of a co-accused or evidence 
of an accomplice. In one of the earlier cases of the Calcutta High Court, viz. 
Emperor v. Premananda Duti! Mr. Justice Mukerji opined that a dying declara- 
tion stood n @ widely different footing from the testimony of a witness given 
in Court and that there must be absolute guarantee of the accuracy of the record 
and the truth of the entire statement before it could be acted upon. But Sir 
John Beaumont did not subscribe to the above view. The learned Chief Justice, 
while dealing with the case of Emperor v. Akbarali Karimbhat*, observed (p. 1028) : 

“I &m not prepared to accept that statement as an accurate proposition of law, and I am 
unable to see the particular distinction which thelearned Judge draws between a dying declaration 
and other forms of evidence. What s. 82 of the Indian Evidence Act does is to make certain 
declarations relevant which under the ordinary law would be irrelevant as being hearsay. Once 
you find that a declaration falls within s. 82 it becomes relevant evidence, and it seems to mo 
that the Court must judge of the weight of that evidence on exactly the same principles as those 
upon whioh it acts in judging of the weighs of other types of evidence.” 


APPRAISAL OF DYING DECLARATIONS. 


In ing the value to be attached to dying declarations, the Court has always 
. to bear in mind that a declaration issible under s. 82 is not made on oath, 
and not the subject of cross-examination, and therefore it is a weaker type of 
evidence than the evidence given by a witness in the witness box. Further, a 
dying declaration under the Indian law assumes a character widely different 
from what it is under the English law. It is relevant under the Indian Evidence 
Act, whethenthe person who made it was or was not at the time when it was made, 
under expectation of death, and the weight to be attached to it depends not 
upon the expgctation of death which is a guarantee of its truth, but upon the cir- 
and surroundings under which it was made and very much also upon 
the nature of the record that has been made of it. Hence it becomes almost 
always a question of fact as to whether it should berelied uponornot. Asremarked 
by Sir John Beaumont in the abovementioned case, if it is what would be called 
a dying declaration under English law, that is to say, a declaration made by a 
man in immediate expectation of death, then it certainly has a special sanction 
attached to it, because the law recognizes that it is unlikely that a man will be 
willing to leave this world with a lie upon his lips. But where the declarant could 
not be supposed to anticipate death no particular sanction attaches to the 
declaration. 


DECLARATION PARTLY TRUE. 
Mom often than not, Courts are called upon to consider dying declarations which 


7 © aré partly*true and partly untrue. The bench of the Calcutta High Court ip 


1 „(1925) 52 Oal. 087. "a° (1933) 35 Bom. L. R. 1021 
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Premananda Dutt’s case, consisting of Greaves and Mukerjee JJ., rejected a dying 
declaration altogether holding that it was out of the question to accept ae 
and reject the rest. But the Chief Justice of the Bombay High Court in vs 
case was not prepared to accede to the view that because it transpired that some- 
thing in a dying declaration was false, therefore the whole declaration must neces- 
sarily be disregarded. Taking its cue from the observatidns made by the Chief 
Justice in Akbarali’s case, a bench of the Calcutta High Court in Nai, Muddin 
Biswas v. Em enunciated the principles toe be adopted by Courts in the 
words of Henderson J. thus (p. 479) : : . x 
“Of course any sensible tribunal after reaching the conclusion thata part pf the statement 


has been deliberately concocted, would decline to believe the rest of it without corroboration . 


and, no doubt, in such cases the jury ought to be suitably cautioned. Again if certain stato- 
ments are untrue owing to failure of memory or lack of powers of observation and so om, it would 
be ridiculous to say that because a man made a mistake with regard to one statament of fact, 
the jury was debarred from accepting tho rest.” è 

In Provincial Government, Central Provinces and Berar v. Ji Bhat a bench of” 
the Nagpur High Court follewed the above dictum and concluded with the words— 
“Although we consider that the dying deglarations were touched up, we are not 


pre to disregard them in toto.” 
DYING DECLARATION AND CORROBORATION. 


The real controversy revolves round the question as to whether a conviction 
can be founded on an uncorroborated dyi eclaration ially in a case of 
homicide. It may well be urged that it has set at rest by the Supreme Court 
while deciding the case of Ram Nath v. State of Madhya Pradesh}. e Supreme 
Court puts ‘it thus (p. 428) : E 

“It is settled law that it is not safe to convict an accused person merely on the evidence 
furnished by a dying declaration without further corroboration because such a statement is 


Coming as it does from the highest tribunal of the realm the above dictum is 
entitled to considerable weight. But the question is whether the above padhge 
could be taken to lay down a rule, that a conviction can be based on a dyi 
declaration only when it is corroborated. To answer the question a P ELE. 


some of the important decisions bearing on the point is inevitable especially be- z 


cause the Supreme Court has made no reference to any of them. 

As observed by Sir John Beaumont, there is no rule of law which requires that a 
dying declaration should not be acted upon unless it is corroborated. Many a 
conviction has been based solely on a dying declaration when the Court was satis- 
fied that the nian who made the dying declaration had a good oppo ity of re- 
copnizing the person who attacked kim, that he did recognize him, and that he was 
telling the truth when he made his dying deposition. e Court was so satisfied 
when it convicted the accused in T'he Ring v. Maung Po Thit. It obs&rved (p. 288): 

“It ia, of course, & faot that for an accused person to be convicted on a dying deposition 
alone the Court must be quite satisfied that the dying deposition bgars all the marks of truth, 
and it must be examined with care, remembering that the atatement is an ex parte 
statement,...’” 


e 
The leading case on the point is that of Guruswamt, In re5. The full bench confirmed 
the sentences though the dying declarations were not corroborated. Deliveri 
the Mn ere of the full bench, the learned Chief Justice, Sir Lionel Leach, aed 
up in the following words (p. 170) : j 
“In my judgment it is not possible to lay down any hard and fast rule when a dying declara- 
tion should be accepted, beyond saying that each case must be decided in the light of the other 


faota and the surrounding circumstances, but if the Court, after taking everything into copgigera- r 
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tion, is convinced that the statement is true, it is its duty to convict, notwithstanding that there 
is no corroboration in the true sense,” : 

Plating reliance on the above decision, a bench of the Nagpur High Court upheld 
the conviction of the accused on an uncorroborated dying declaration in Gulabrao 
Krishnajt v. Emp . 

On tħe other hand, a bench of the Chief Court of Oudh refused to convict the 
accused Bhikari and others merely on the dying declaration of the boy’ Sangam 
in Bhikari v: Emperort. The declarant in this case was a boy aged 15 or 
16 years’ In the case pf Dial Singh v. Emperor? the Court did not act upon the 
dying declaration.- But in this case the Court was of the opinion that the dying 

. declaration was a ‘touched up’ one as part of it was deviously supplied to the dying 
man by the persons present at the time. Nga Po St v. Emperors was a case where 
the ese had made a series of denunciations against the accused before various 
persons. But the Court refufed to base a conviction on those assertions as it was 

„Of the view that there was no possibility of identification and as there was a reason 
for the deceased to falsely implicate the accused. The Patna High Court set aside 
the conviction of the accused in Mohammad Arif v. Emperor’ as the dying declara- 
tion was not reliable or sufficiently corroborated. But in all of the above de- . 
cisions, the declarations themselves could be assailed on one ground or the other and 
Hence the Courts could not have acted upon them inthe absence of corroboration. 
It was the Chief Justice, Sir John Beaumont, who, for the first time, enunciated the 
rule of prudence with regard to dying declarations, in Akbarali’s case, thus (p. 1024): 
“Generally speaking, and as a rule of prudence, I am of opinion that a declaration, relevant 
‘under s. 32, but not made by one in immediate expectation of death, and not made in the pre- 
sence of the accused, ought nab to be acted upon unleas-there is some reliable corroboration ;’ 
Of course, in the above case the learned Chief Justice had come to the conclusion 
that a part of the declaration was deliberately false. The observations were cited 
before the full bench of the Madras High Court; but the learned Chief Justice 
of that Court was not prepared to go so far as to say that a declaration relevant 
` under s. 82, though not made in immediate expectation of death and not made in 
the presence of the accused, necessarily required corroboration. All the same, the 
pee adumbrated by the Bombay h Court was followed in some of the 
atez decisions of other High Courts. The Madras High Court itselfinIn re Rama- 
murthy® confirmed the conviction when it found that the dying declaration was 

corroborated, observing as follows (p. 292): 
“It is a well accepted practice that dying declarations should be corroborated in mabe- 

o rial particulars and by independent testimony.” 

RULE or CAUTION 


A close scrutiny of, the case-law on the point shows that the law as to the neces- 
sity of corroboration was far from settled on the eve of the pronouncement of the 
Supreme Court. At the most, the following propositions could have been spelled 
out from the various decisions of the High Courts in India : 

(1) That there is no rule of law debarring a Court from convicting the accused 
on tke strength of an uncorroborated dying declaration. 

(2) That corroboration is essential in cases where the dying declaration is false 
in part or is touched-up, or vague. 

(8) That the Court should convict if after taking everything into consideration, 
it if convinced that the dying declaration is true even when it is not corroborated. 

(4) That as a rule of prudence a declaration not made by one in immediate 

> expectation of death ought not to be acted upon unless there is some reliable corro- 
boration. , 


RuLE oF PRUDENCE. 


Even the rule of prudence as propounded by the High Court of Bombay is a 
e quatiigd one inasmuch as corroboration is held to be necessary in a case where the 


e a Nag. 6138. 4 Piper A. L R. Ran. 324, 
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declaration is not made by one in immediate expectation of death and not made in 
the presence of the accused. It does contemplate a case where a declaration may 
form the basis of conviction without corroboration. But the Madras view exprebs- 
ed in the full bench case does not countenance the necessity of the two conditions 
before a Court could act upon an uncorroborated dying declaration. Unfortu- 
nately this basic difference between the two views has not been solved by the 
Supreme “Court, . 
JUDGMENT OF THE SUPREME COURT. ° . 
To appreciate the implication of the judgment of the Supreme Court a perusal 
of the facta and the circumstances of the case would be helpful. From the evidence 


of the witnesses and the circumstances surrounding the occurrence, the Supreme 
Court reached the conclusion that in view of the sudden fring that took place at 


that hour of the night, it was not possible for the deđlarant to clearly identify the’ 


persons who had fired the shots at him. The observations contained in para. 17 
of the judgment indicate the grounds on which the Court refused to act on the 
declaration without corroboration (p. 424): 

“In our judgment, the High Court was in error in basing the conviction of the appellants 


nuch on the uncorroborated dying declaration of the deceased recorded by the magistrate and, 


which was not only vague but which admittedly did not at all eventa represent the whole truth.” 


Under the circumstances the dying declaration itself was not flawless. In view 
of the fact that the declaration was held to be vague and the identification of the 
assailant uncertain, it was but natural for the Court to seek corroboration for up- 
holding the conviction. There was a justification for the Supreme Court to sound 
a note of caution under the peculiar circumstances of the case. 


SETTLED LAW. 


The Supreme Court has, no doubt, couched the principles in guarded terms. The 
words—“‘it is not safe to convict—”’ sug, that the Court only contemplated a 
rule of prudence and nothing more ; but the reasons for adopting the rule stated by 
the Supreme Court are not the same as those given by the Bombay High Court. 
The reasons would apply to practically every dying declaration and to that extent 
it may be said that every dying declaration needs corrobaration before it could be 
acted upon. In short, if the Supreme Court is taken to have laid down a general 
rule of caution, then the principle enunciated by the full bench of the Madras 
High Court has to be taken to have been over-ruled by implication. By. taking 
for granted that the law on the point was settled and by not discussing the case law, 
the import of the dictum is still dubious. A more lucid and explicit exposition of 
the principle would have been welcome. 


as R. R. Koprcan. 


GLEANINGS. g 
CONSPIRACY. 

Tua proposition that an agreement by two or more persons to do any act which 
tends to the public mischief is an offence at common law rests on a number of autho- 
rities, among the more recent of which are R. v. Brailsford ( [1905] 2 K. B. 780) and 
R. v. Young ((1944) 80 Cr. App.Rep. 57). A conspiracy consists of agreeing or acting 
in concert to achieve an unlawful act, or to do a lawful act by unlawful mgans ; the 
gist of the offence is an agreement coming within this definition and it does not 
matter, therefore, whether an act tending to the public mischief would, if committed 
by one individual alone, not be indictable. Even so, the distinction between acts 
which are merely improper or immoral and those which tend to produce a patic 
mischief and are, therefore, unlawful, is none too clear. The test applied by 
Lawrence, J., in R. v. Hiene forms the basis for the decisions quotéd above: 
if this test is now abando as being*much too wide, it will rest with the Courts to 
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substitute a better definition, and it is here that the judgment of the Court of 
Criminal Appeal in R. v. Newland offers but little help. The appellants in that 
cafe were convicted at the Central Criminal Court of conspiring to effect a public 
mischief by conspiring together with others by fraudulent means to distribute to the 
home market decorated domestic pottery whereby such pottery was not available 
for cuwrency other thdn that of the United Kingdom. ise doing they defeated 
the objgct of an Order, made in 1947, which prohibited the sale of these goods in 
this country. Their convictien was upheld by the Court of Criminal Appeal on, 
the groûnd that the particulars sufficiently alleged a common law misdemeanour, 
namely conspiracy, and whether the matter is looked at simply as conspiracy to 
effect an unlawful purpose or a conspiracy of dishonest devices to defeat the clear 
purpose of an enactment, or to work to the prejudice of the State, in the Court’s 
ee they disclosed offences which had long been known, to the common law 
of the country. While it may, perhaps, be en en to give a more satisfactory 
explanation of the nature of cases coming within this category, it is not easy to 
see where the difference lies between “‘acts or attempts as tend to the prejudice 
of the community,” and the present definition.—L.J. 


° REVIEWS. 


United Nations Legislative Series, Vols. I and II. New Yonx (U.S.A.). Sales 
and Custodian Section. Department of Publication Information, United 
Nations. Agents if India: Oxford Book & Stationery Company, Scindia 
House, New Delhi, and 17 Park Street, Calcutta. P. Varadachary & Co. 8. 
Linghi Chetty Street, Madras I. Vol. I. Roy 8vo. Pages xviii and 807. 
1952. Price 88-80. Vol. O. Roy 8vo. Pages xi and 142. Price $ 2-50. 


Ir is gratifying to know that the United Nations have taken upon themselves 
the codification of the International law. Hitherto its rules are pious p ts, 
more honoured in their breach than in their observance. It is apprehended that 
even after their codification the rules will linger onin the region of precepts, unless 
théy are backed up by effective sanctions. ‘The purpose of the present volumes is 
to fill a gap in mternational documentation, by gathering together materials which 
are at present widely scattered and often diffeutt of access”, This is the first-step 
tow codification. Before one can enact a rule, one must know what views are 
held on it by the different nations of the world. The next step is to evolve a rule 
out of them in a form agreeable to all nations. Vol. I deals with three topics : 
1, Continental shelf, 2 Contiguous zones, and 8 Supervision of foreign vessels 
on High Seas. The subject-matter of the second volume is, laws relating to juris- 
diction ovey crimes committed abroad or on the High Seas, on board a ship or on 
an air plane. Here, laws of more than 60 countries are extracted. The collection 
though not exhaustive is yet expressive enough of the main trends in the field, the . 
extent of dyreement and the degree of divergence. It is interesting to note 
that under the heading of “India” are set out ss. 8, 4, 280 of the Indian Penal Code, 
8. 99 of the Indian Merchant Shipping Act, s. 188 of the Criminal Procedure Code, 
and arts. 52 and 200 of the Constitution of India, 
die United Nations will have achieved a good deal if they succeed in uniting the 

erent nations of the world to enact one uniform law for the observance of them 


“In collecting the materials, a broad definition of the term by serene has 
been adopted. In the collection not only laws and legislative decrees, but also regu- 
lations, orders, declarations and proclamations of general importance have been 
included. In addition relevant international agreements have been included to- 
gether with national laws issued for their execution.” The two volumes before 
us al the first two volumes in the United Nations Legislative Series. They are 
eatitted ‘Laws and Regulations of the Regime of the High Seas.” 
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Law of Sales-Tan in India. By R. MATHRUBHUTHAM and R. SRINIVASAN, Advo- 
. cates, Madras h Court. Mapras 4: The Madras Law Journal Office, 
Mylapore, 1954. Roy 8vo. Pages vii, 889 and cclxxxi. Price Rs. 14. 

Tur tax on sales, large and small, was first introduced in the Province of Madras 
in 1989, just before the outbreak of the Second World War,-as a step to mgke up e. 
the fall in.revenue, consequent on the policy of prohibition. It was soon found to 
be a prolific source of revenue, and copied by the several States of the Union of 
India. In Madras, it was developed into a multipomt tax, which was first. copied 
oe the-State of Bombay, who had later to modify it to a two-point sales-tax. 

e recent decision of the Supreme Court of India in State of Bombay v. United 
Motors Lid. (55 Bom. L. R. 586) had made necessary a comparative study of the 
sales-tax laws prevailing in the different States of the Union, in connectign with 
inter-State busmess transactions. The introduction jn this book deals first with, 

a aed of taxation, and then deals successively with the constitutional 

yalidity of taxing statutes, and interpretation of statutes, both generally and e 

with special reference to sales-tax. The book next reproduces the Sales-tax Acts 

as prevailing in the 14 different States of the Union. To each Act is appended a note 

dealing with the case-law on its provisions. The rules framed under the Act are 

set out seriatim. It goes without saying that the book will be of considerable help, 

to lawyers and laymen interested in sales-tax. 

Mercantile Law. By M. J. SETHNA, PH. D. (Bom.), of the Middle Temple, Barrister- 
at-Law. Third Edition. Bowpay. The Standard Accountancy Publica- 
tions, Ltd., 204 Hornby Road, Fort. Roy 8vo. Pages 684, cxxii. Price 
Rs. 12-8-0 net. . : 

Students who are familiar with Dr. Sethna’s lucid exposition of the Indian 
company law will welcome this new edition of a book which bids fair to rival in 
popularity the author’s previous publication. A notable feature of this edition is 
the inclusion of a useful explanatory glossary of Latm maxims and expressions 
used in the text and a iil enamels table of cases referred to in the com- 
mentary. The chapter on Company Law touches on the amendments which 
are on the legislative anvil. This book which is neatly got up can be recom- 
mended not only to students of commercial law but to businessmen as a reliable 
guide on the subject. - : 


Registration Law. By Moxsnana CHARAN Buavsix, M.A., B.L., and TAPASH 
Kumar BHAUMIK, B.8C., B.L., CALCUTTA 20: S. Boaumin, 5A Annada Banerji 
Lane. 1954. Demi 8vo. Pages xxxii and 852. Price Rs. 10. 

THe present Registration Act of 1908 is the fifth in descent from the first Act of 
1864. e main sections in the Act’ are ss. 17 and 49. They have been licked in- 
to their present form by the successive enactments, in which process the sections 
have gathered round themselves a number of judicial decisions. This edition 
gives first of all a comparative table of the sections in the five Acts, followed by an 
annotated edition of the Act of 1908. The annotations are carefully compiled, 
intelligently grouped, and prefixed by synopsis. There are several Sa 
which deal seriatim with the rules framed by the different States under s. 20, rules 
framed under s. 22, statutory orders by Government Departmental instructions, 
Notifications ing fees, and registration law in otber Acts. It is ahandy and 
useful edition of the Registration Act. 


Bombay Tenancy Law, Part I. Reported by S. B. SARDESAI, B.A., LL.B. Poona. 
The Author, 804 Sadashiv Peth. 1954. Demi 8vo. Pages xxvi and 419. 
Price Rs. 10. 

Decisions of the Bombay Revenue Tribunal have utility of their own. They 
are binding on the revenue officers m the Government of Bombay. A selogjipn 

of these decisions so far as they relate to the Bombay Tenancy Act and delifered ~ 

in the years 1949 to 1952 is given here. There are also the name indexeand the œ ~ 

subject index, which make it a good hook of reference. on 
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Prevention of Corruption Act, 1947. By Satish CHanpra AGGARWALA; B.8C.; 
, uL.B.,,ALLAHABAD (U.P.): Ram Narain Lal. 2 Kattra Road. 1984. Dem. . 
8vo. Pages xxii-and 289. Price Rs. 8. : 
Tms is an annotated edition of the Prevention of Corruption Act, 1947, which is - 
likely Jo be in demand, -owing to the purge which the Government is tere in 
purifying i its administrative machinery. It also sets out the sections of the In 
Code and the Criminal Procedure Code with annotations. The idea is to 
put before the public a convenient sized book which might be useful in handling 
cases under „the Act. 





Planning the Indian Welfare Siate. C. S. SUBRAMANIA Ayyar, Advocate, 
oy ik High Court. nas 4: The Madras Law Journal Office, Mylapore. 
: Crown 8 vo. Pages yxviand 14b.” Price Rs. 6-8-0. 


A smali book deals with the constitutional and legal aspects of the first five 
— Plan that is functioning now in the Union of Indiá. The plan is hailed 
al step in India’s advance in the region of economio democracy. It is 
gn at it has placed India in the front rank .in the family of nations 
of the world as it proposes to elevate not only the standard of living of the citizens 
eof India, but proposes aleo to deal justly without discrimination with aliens 
who enter “into commercial and ind connections with India. This book 
deals with the evolution and characteristica of the Indian Welfare State, iņ- 
cidence of the constitutional planning of land reform, agricultural problems, and 
regulation of industries. So much is talked about and so little is known about 
the first Five Year Plan, that a aula reader can do een better than 
peruse this book. 


T'he Preventive Detention Act, 1950. ByG.Y. KULKARNI, Advocate, AHMEDNAGAR : 
Law Publication. 1954. Demi 8 vo. Pages viii and 208. Price Re. 6. 


Tue Preventive Detention Act of 1950 is the centre of much litigation and 
bas provoked a large number of reported decisions. This book contains an up-to- 
date version of the Act and notes to each section invite attention to derided: 
cases. Itis a useful edition of the Act. 


A Handbook of Private International Law. R. NENE B.A., LL.B., HYDERA- 
BAD (Deccan). J. S. Poway & Sons, B. 819 Troop Bazar. 1954. Crown 
8vo. Pages 282. Price Rs. 8-8-0. 


Tms bookis written principally for theuseof EAT reading for their examina- 
tion on the subject of private international law. The book deals with the law in 
all its bearings. , 
Digest of Bombay Rent Cases. By V.S. KULKARNI, B.A., LL.B., Advocate, Poona 

2. Law Book House, 278, Narayan Peth, Laxmi Road. 1954. Crown 

8vo. Pages 62. Price Rs. 8. 


° Tas ig a digest of cases decided in Bombay and Saurashtra under the Bombay 
Rent Act. 


A Short Guide to the Criminal Procedure Code. By B.C. PATNAIX, B.A., B.L. ouy 
ee Currack. Cuttack Law Times. 1954. Crown BVO. Pages 76. 
ce 2. 


Tms short guide to the provisions of the Criminal Procedure Code: is s perhaps 
too short to be of any practical use. 


Current a, PE es By L. S. SHASTRI, B.A., B.L., ALLAHABAD (U-P.), Ram 
Narain ttra Road. 1984. Crown 8vo. Pages 94. Price Re. 1-8-0. 
E are short sketches written by a lawyer on subjects political and social, 
ranging gfrom Five Years’ Plan to Fp ations Oil Dispute. It is meant to 
help candidates for I, A. S, and I. F. S ., testg t general information. 


The . 
Bombay Law Reporter. 


JOURNAL. . : 
June 15, 1954. y 


.THE BAR IN INDIA.* ; 

I aut very thankful to the conveners of this confergnce for asking me to preside, 
over it, and giving me an opportunity of meeting representatives of the Bars of the 
two States. . The first conference of this kind was held in Jaipur, and I am glad 
that the work started there is being carried on by this second conference. It 
goes without saying that such conferences are ofthe utmost usefulness to the mem- 

rs of the Bar, and enable them to meet one another and discuss.common pro- 
blems and bring to bear their common wisdom on their solution. I feel, however, , 
a certain amount of diffidence in carrying out the task assigned tome. This arises 
from the fact that unfortunately I have never been a member of the Bar myself, 
I cannot therefore presume to know the problems of the Bar with that intimateness 
which characterises those who have actually practised at the Bar. But circum- 
stances have identified me very intimately for almost a quarter of a century now 
with the administfation of justice. During that period, Ihave naturally come in- 
to contact with members of the Bar in Uttar Pradesh and Rajasthan, and I feel 
that I have come tó know some of the problems that confront the Bar in our country. 
Besides, members of the Bar have always treated me with kindness and considera- 
tion, and I have had many occasions to discuss problems common to the Bench 
and Bar with them, so much so that in recent years I have almost come to believe 
that I am one of you. It is in that belief that I have ventured to accept your 
invitation and am going to present certain problems that require your urgent 
consideration, 

Before I draw your attention to these problems, I would like to say what I 
consider is the relationship of the Bench and the Bar. These two to my mind are 
complementary to each other in the great task of dispensing justice. Assistance 
from the Bar is essential to the correct solution of the innumerable questions 
of fact and law that come before the Courts. In particular, the difficult questions 
that are now arising from day to day in connection with the interpretation of our 
Constitution call for a deep study on the part of the Bar in order that Courts may 
receive all possible help in this delicate task. You are, therefore, parts of the 
machinery of justice and it is in that way that the Courts look at you and you 
should look at yourself. If this truth is realized, the work in the courts would go 
in-@ spirit of comradeship and would be done with despatch and without waste 
of time. š . 

This relationship between the Bench and Bar places a great responsibility on 
both. While it is the duty of the Courts to show all patience and courtesy to the 
members of the Bar in the discharge of their arduous duty of assisting, it eq 
requires that the Bar should do their duty to the Court. This duty consists in 
preparing yourself fully so that you may give the utmost assistance to the Court. 

t consists in your putting the case fairly whether it be on facts or on law. Fur- 
ther, as a complement to the Court, it is also your duty to see, while. you do full 
justice to your client’s case, that public time is not wasted. JI feel, therefore, that 
ifthere is patience and courtesy on the partof the Bench, and full preparation, fair 
presentation and conciseness in examination of evidence and in arguments Py 
part of the-Bar, the work of the Courts would go on smoothly and quickly, and e 

* Prosidontial address delivered by the Rajasthan States Lawyers’ Confdtence, oñ 
Hon. Sri K. N. Wanchoo, Chief Justice, April 8, 1954. - 

Rajasthan High Oourt, before the Ajmer and : : o 


' pleaders in some States. Most of these 


in our advocates and pleaders, and it would only be a question of 
. here and a little improvement there. We have, however, a | number of law- 
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of the complaint, which we hear so much these days about delays in the administra- 


tion of justice will disap . Even if there is sometimes cause for complaint 
against some.member of the Bench, I am sure that even he will respond when he 
receives such assistances from you. x 


ig then is my congeption of the members of this ancient honourable and learned 
profession, The duties and responsibilities are arduous and require a well] trained 
mind. ° The first problem therefore which confronts us all, and particularly the 
legal profession, is the proviston of men with such equipment. If you look at the 
profession all over India, you will have to admit, if you are fair, that all lawyers 
do not come up to this standard. Look at the numerous classes of lawyers we 
have in this country. There are first of all the advocates. They are certainly u 
to the standard for most, if not all of them today, are graduates in law as we 
as in arts, science etc. Then come the piem or, as they are called, first e 
ve also the same educational qualifica- 
tibns as advocates, the only difference being that they have not paid certain sums 
which will entitle them to the status of advocates. But the list does not end here. 
If it did, there would have been no serious difficulty for the basic a alee is there 
a little adjustment 


yers below these two grades called Mukhtars, second grade pleaders or third grade 
pleaders. In many States this is a dying class—certaml in Rajasthan. But there 
are some States wie itis not so. Below there is a er class of lawyers known 
as Revenue Agents, enrolled by the various Boards of Revenue. This class is very 
much alive in many States. These two classes of lawyers are, I am sure, estimable 
men in their own way, and supplied in the old days the need of lawyers in tahsil 
towns where advocates and first grade pleaders did not care to settle. But I 
should like you to ponder whether these classes of lawyers have that basic equip- 


ment which will be required more and more in the future if the legal profession is to 


hold its own. If they have not, the problem immediately arises whether they 
should continue in future. I do not mean that the existing rights of those who are 
already enrolled in these two classes should in any way be curtailed or jeopardised. 
But it is a serious question whether there should be any further enrolment of these 
classes of lawyers. The problem was considered by the Chamier Committee in 
1928, and was practically shelved. Perhaps it was wise to shelve it at that time. 
But today, when education has spread much wider than was the case thirty years 
ago, you have to ponder whether it can be shelved any further, if the legal pro- 
fession is to survive as an honourable and learned profession. The fear that 
educated yo men will not be available in tahsil towns is, I believe, not justified 
today. Should you then not decide once for all to do away with the future en- 
rolment of this cless of lawyers, viz. second or third grade pleaders, mukhtars 
and revenue agents? The matter was considered recently by the All India Bar 
Committee’ presided over by Mr. Justice Das of the Supreme Court, and their 
recommendation is in the following words :— 

“Jn the latger interests of the Unifloation of the Bar, therefore, the Oommittee recom- 
mefds that in future there should be no further recruitment of non-graduate pleaders, 
mukhtars or revenues agents.” 

I commend this for your acceptance. 

This is not all. Even this reform will leave us with two classes of lawyers, viz. 
advocates and pleaders first grade. As I have already indicated there is no dif- 
ference in their educational qualifications. The difference is in status. In most 
States, pleaders can become advocates after a certain number of years on payment 
of certam stamp duty and certain fee to the Bar Council. Would it not f in the 
interest of this encient, honourable and learned profession that there should be 
only one class of lawyers in future ? It will confer dignity upon all members of the 

. There will be homogeneity and an identity of interest which will make for 
80 ity and lead to a desire for improvement and for upholding the prestige 
of the pwfession. If the ideal of an India Bar coperned by an All India Bar 
Council is to be achieved, this seems to me to be an inevitable step that the pro- 
fegsion must take. Icommend this for your consideration in spite of the objection 


vor. LVL} l JOURNAL. À 61 


that many young men may not be able to find the sum of Rs. 500 or so which is 
the uniform fee reconimended for the future by the All India Bar Committee in 
its report. I really do not believe that this sum is so heavy that it will not be 
found By those who seriously want to practise at the Bar. I admit it may be heavy 
enough to keep out those who have na real intention to practise and drift into the 
Bar to while away time till they can find something better. If such people who 
have no heart in the profession and who think that they can better thefnselves 
elsewhere are notable to join it, the Bar will not be poorer by their not coming and 
may be well rid of them. ` r 

This problem, to my mind, brooks no delay. The more you delay, the more you 
are admitting into this ancient, honourable and learned profession people who have 
no basic Stupnen for it, or people who have no love for it and may only bring it a 
bad name. I leave it to your collective wisdom to deqide whether you will support , 
the recommendations of the All India Bar Committee in this behalf. 

Another problem, which is coming to the fore in recent years, is the autonomy 
of the Bar. As you know, we have the Bar Councils Act which provides for the 
enrolment, discipline, etc. of advocates. There is also the Legal Practitioners Act 
, Which provides in the same way for lawyers who are not advocates, There is one 

basic difference between the two so far as enrolment and discipline are concerned. 
In both the ultimate authority in these matters is the High Court. But in the case 
of advocates, the Bar Council of the State has to be consulted before enrolment or 

before any jai pinay action is taken. In the case of non-advocates, there is no 
such consultation and the High Court is all in all. I find from the figures to be 
found in the report of the India Bar Committee that the number of non-ad- 
vocates is almost double that of advocates. Thus so far as about two-thirds 
of the Bar in India is concerned, it has no voice in its enrolment and discipline. 
As for the ining one-third, the Bar Council is consulted, and there is no doubt 
that the opinion of the Bar Council is given the greatest weight by the High Courts, 
though it 1s not binding on them. If the Bar is to be freed from the control of the 
age Courts as I believe is the desire of all of you, it is necessary to have the 
highest standards of conduct in the profession. Those standards cannot be on the 
lines of what I venture to call wrong trade unionism which feels that it is its duty 
to protect its members, right or wrong. It will be an evil day if the spirit of wrong 
trade unionism gets into bodies which control the future autonomous Bar. For 
then the litigant public will have no faith that those, to whom its complaint goes 
against the black sheep, however few they may be, will keep up the traditions of 
this ancient, honourable and learned profession, and cut off ihe diseased limb, even 
though it may be a part of themselves, so that the rest of the body may remain 
healthy. It seems to me therefore that if the autonomy of the Bar is to be achiev- 
ed in the near future, there should be one class of lawyers with the necessary basic 
equipment imbued with the highest traditions. It is this base which will be the 
electorate and throw up the leaders who will control its destiny and set the highest 
standards of conduct in the profession. If there is weakness in the base, the super- 
structure is likely to be affected. In the interest of the future autondiny of the 
Bar which, I believe, you all desire, I would earnestly request you to consider what 
I have already said about one class of lawyers only for the future with the necessary 
basic equipment. To my mind the two things are very intimately connected and 
the autonomy of the Bar will never be attained unless we have one class of law; 

ers. i 
= You may well ask why it is not possible to have two or even three classes of 
lawyers and still have an autonomous Bar. To my mind such a structure will 
be subject to such tremendous stress and strain that it wil] break. If a prefession 
has to have its own body of men controlling its enrolment and discipline there has 
to be homogeneity and solidarity among its members which will inspire full con- 
fidence in them all. But if you have different grades of lawyers, there will ney 
be that homogeneity and solidarity which is necessary for the machine to 
smoothly. I also fear that with different grades of members, there mayealso* be 
differences in standards of conduct. ‘There will then be immense difficulties about 
ensuring representation of what may be called the lower grades in the controlling 
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authorities. That to my mind explains why when Bar Councils were formed in 
what are now Part A States after the Bar Councils Act, they were only charged with 
the duty of leoking after advocates, and the non-advocates were left as before to 
be looked after by the mpi Courts. The earlier therefore that you have one class 
of lawyers, the earlier will your desire to have an autonomous Bar be achieved. 
This is the problem to which I am sure you will give your earnest attention in 
this cohference. 


, Another problem which looms large on the horizon and to which, I am sure, you 
will give your earnest attention, relates to what are called the junior members of 
the Bar. e problem has become very serious in the last thirty years, and I must 
say with regret that it has not been given that attention by the profession which it 
urgently deserves. As you probably know, the openings for a middle class or a 
. lower middle class Indian hefore the world war of 1914-1918 were few. All the 
higher appointments in Government services were practically reserved for Britishers. 
The utmost that the large majority of Indians in those days could hope to attain 
in Government services was to reach a salary of Rs. 800 p.m. which was the 
highest grade in the provincial services. There were a lucky few who went higher, 
but you could count them on your fingers in each province. At that time, therefore, 


e brilliant and ambitious Indians, who did not want to remain content with a maxi- 


mum salary of Rs. 800 p.m., chose law. That gave us the giants of the profession 
whose names you know too well. There were at the seat of each High Court at 
the same time sometimes half a dozen, sometimes even more, stalwarts who shed 
lustre on the profession. That was to my mind largely due to the intake of 
brilliant youngmen before 1918. 


Things have been ually changing since 1921. Gradually the doors of the 
higher services have n opened wider and wider decade by decade- till finally 
in 1947 with the attainment of Independence they were fully ajar. Services have 
now a lure for our young men which they did not have thirty years ago. The 
result has been that the quality of the intake has been dropping year by year. 
I do not mean to say that those who get good degrees in University examinations 
necessarily made good in the legal profession. Nor do I mean to suggest for one 
moment that those who did not get such good degrees did not make good or could 
not do so or would not do so in future. But, to be fair, we must recognise that the 
chances of making good are greater among those who are better equipped as shown 
by their possession of better university d . Are we doing all we can to attract 
those better equipped young men in the largest possible numbers? Fora young 
man entering life and in search of a career, the first half a dozen or a dozen years 
are of the greatest importance. He has to live during this critical iod, and if 
he has married early as most young men do in our country, he has to support 
a family, even though it may be small. He must be sure of at least earning a 
living wage if I may use that expression in the profession if he is to select it in 

reference to the services where he is sure of a certain minimum pay. Is the pro- 
ession so prganised as to assure a brilliant and ambitious young man a decent 
living wage during this critical period ? To me, the answer is very doubtful, and I 
feel that there is soe ae that the profession may not attract sufficiently large 
numbers of brilliantand adventurous young men who will in later years produce the 
giants of the profession because they are afraid of starvation or near starvation 
during the initial six or twelve years. The profession must turn its serious atten- 
tion to this problem for since the attainment of Independence, it has become 
urgent in more ways than one. 

I donot feel that I am competent to present a solution to you. But I mey 
venture to make certain suggestions for your consideration at this conference. 
How are we to assure that even a beginner, who is intelligent, hardworking and 
seriously interested in the profession, has a chance of making a decent living wage 
Whin a year or so of his entering the profession ? It seems to me necessary 80 to 

. divide the field of litigation that seniors leave a certain area free for the junior. 
The division, I admit, 18 a dificult problem. -But Iam sure that it is not incapeble 
of solution if you really get to grips with it. b= oi 
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The first difficulty arises when we come to draw the line between senior or junior 
lawyers. How is that line to be drawn? Is it to be merely on the basis of the 
number of years that a lawyer has practised? It will perhaps be easjly recognised 
that this would not be a satisfactory division. The All India Bar Committee’s 
Report points out that the division between Senior Advocates and Advocates in the 
Supreme Court merely on the basis of the number of years of practice has not*work- 
ed well. ts it then to be on merit and if so who is to determine that merit? Fur- 
ther if it is to be on merit and let us suppose that the High Courts are to determine 
it, is a lawyer to be compelled to accept senior status whether he wants it or not f. 
Then again should there be any disabilities attached to senior advoeates, and in 
exchange should they get certain privileges? These are all questions beset with 
difficulties. But I feel that they must be tackled if the profession is to retain its 
ancient and honourable position. ° 

I suggest that there should be a division of advocates into two categories. This ` 
should be on merit and not on mere length of practice at the Bar. The High Courts 
and Supreme Courts may be left to decide on whom the senior status should be con- 
ferred. Such persons should be entitled to have a distinguishing name, like the 
King’s Counsel tn England. They should have privileges which King’s Counsel 
have in England. In certain fields, they should be debarred from appearing at all. , 
The fleld may be determined partly by valuation of the case. In the remaining 
field they must appear with a junior. It must be their duty to see that their 
junior gets a fee which bears a certain proportion to the fee which they charge. 

t the proportion is tobe is again a diteutt question, but it should not be less 
than one-fourth of the fee charged by the senior. This division will leave certain 
class of work only to the junior and also make sure that he will get e ment in 
other kind of work with the senior. This may make it possible for the junior to 
make a decent living wage soon after his entry in the profession, and be an in- 
ducement to brilliant and ambitious young men to choose the legal profession in 
preference to the services. 

Another avenue that may be explored for the same purpose is by way of partner- 
ship among junior advocates. I understand that this method was in vogue in 
Rangoon before 1989, though I do not know if it is so even now. This pooling of 
resources—a kind of brains trust—may bring work to the partnership which might 
not have gone to the individual. The idea is a novel one in India so far as ad- 
vocates are concerned, though we know it has been working, I believe, satisfactorily, 
among solicitors and attorneys in Calcutta and Bombay. If it can work satis- 
factorily in that class, there should not be any difficulty in its working satisfactorily 
anong advocates. If necessary; the law should be amended to make such partner- 
ships legal and possible, provided you feel that it will lead to that improvement 
in the chances of the junior in the early years of his practice which we al desire in 
the interest of the profession. 

Then there is another problem which is connected with the one discugsed above 
and yet an independent problem. That is the problem of the poor litigant and 
the legal aid that he gets or should get. Voices are now being heard ard they are 

uite audible that it is the long purse that counts in litigation. So,far as the 
urts are concerned, I do not believe that it is true. It does not matter to a Court 
oT ee whether the parties before it are rich or poor. At the same time, you 

ill remember how essential it is for a just decision to be arrived at that there 
should be assistance to the Court from counsel. Here in, I do not mean to say 
for one moment that just decisions are not possible at Aa en such assistance. 
But the fact remains that assistance helps to a material extent in the arrival 
of just decisions. In so far as poverty of a party deprives a Court of such assis- 
tance, there may be some da of injustice. But how is the poor man, in many 
cases, to procure assistance ? criminal cases, the State provides for some assis- 
tance in cases punishable with death. But this is not enough. In civil cases, 
there is at present no assistance available to the poor man who is not able to py 
the full fee, though he might be able to pay something. The State is takigg steps. 
to ntake justice cheaper and in future these steps may be on a larger and larger 
scale. But that does not still solve the problem of legal assistance to the pogr 
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man in all kinds of cases. In recent years, I believe the State has given attention 
to this matter also and opinions of those concerned were invited. But the problem 
to my mind cqncerns mainly the legal profession. It is for the profession to evolve 
a satisfactory scheme and put it before the State to give it 1 sanction, if neces- 
sary. May I invite yqur attention to this urgent problem and ask you to bring to 
bear Your collective wisdom on its solution? For I feel that if it is not tackled in 
time awd in the right spirit, an impression may go about that lawyers are only to 
heip te rich and that the podr cannot hope to benefit much from them as a class. 
If this impression gets settled in the mind of the people generally, it will be an evil 
day for the legal profession for after all the so called poor are in a vast majority in 
this country as in every other. : 
Then there is another aspect of this problem which is connected with the pro- 
vision of an avenue for a decent living wage to juniors. Would it not be possible 
‘to evolve a scheme which while providing legal assistance to the poor litigant helps 


e to provide some assistance to the juniors in the profession in their struggle for 


existence in the earlier years? If it could be done, you would be killing two birds 
with one stone. I admit the solution is difficult. But is it beyond the ingenuity 
of the legal profession to find a solution, if it really applies its mind to it seriously ? 
I do not think so. But here again I should like to point out that the solution of this 


* problem would perhaps be easier if we have only one class of lawyers fully control- 


ed by their own o ation for all purposes, a reflection which brings me back 
to where I saried fone 

The last problem, to which I venture to draw your attention, is the position of the 
legal profession in the context of things as they are after the coming into force of 
our new Constitution frem Jan , 1950. After the attainment of Independence 
under the leadership of Mahatma Gandhi, whom we fondly call the “Father of the 
Nation,” a Constituent Assembly met to frame our Constitution. This historic 
and august body sat for over two years and after a study of all the progressive 
constitutions in the world gave us our Constitution. This Constitution differs from 
the Government of India Act under which we were governed previously in one 
cardinal tae The Constitution has provided in Part IU certain fundamental 
rights which are guaranteed to every citizen of our land. Under art. 18 (Z) 
it declares all laws in force in the territory of India immediately before its commence- 
ment void, to the extent of the inconsistency between those laws and the provisions 
of Part DOA. In addition, it forbids, under art. 18 (2), the State from making in 
future any law which takes away or abridges the rights conferred by Part IJI and 
declares that any law made in contravention of this clause is void to the extent 
of the contravention. 

This invalidation of the old laws and the future laws is not automatic as in the 
case of abatement of suits. The laws have to be examined by the Courts and tested 
on the touchstone of the provisions of this Part, and only such of them as are found 
inconsistefit with or contravening the provisions are to be declared invalid either 
in whole or in part. This has cast a tremendous responsibility on the Courts, 
which, on the view I take of the function of the legal profession, must be shared by 
tht lawyerg. Besides, this duty devolves almost exclusively on the High Courts 
and the Supreme Court. Even today, the majority of our Ju in the High Courts 
and the Supreme Court are reoruited trom the Bar. As time goes on this tendency 
is bound to increase, and I have little doubt that in course of a few years even a 
Arger majority of the Judges of our High Courts will be direct recruits from the 
Bar. This throws on the Bar an almost direct responsibility to see that its ranks 
will produce lawyers with profound knowledge of our Constitution and of consti- 
tutional law all over the English speaking world.” It is necesaary therefore for 
you to equip yourself with this knowledge so that when the time comes for some of 
you to interpret our Constitution you will have the requisite back-ground for it. 

commend to you, therefore, the necessity for an intensive study of our Constitution 
aA of constitutional law. 
ge i ase) does not end here. Our Constitution has also provided for 
the enforcement of fundamental rights by the process of writs. e Supreme 
Court is the supreme guarantor of these rights, every citizen has been given the 
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fundamental right under art. 82, to move the Supreme Court directly by appro- 
riate pegs. forthe enforcement of the rights guaranteed under Part I. 
esides, the High Courts have been given the power to issue directions, orders, 
or writs to any person or authority and in appropriate cases any Government for 
the enforcement of the right conferred by Part IHI and, for any other purpose. 
You will notice that these powers are of the widest amplitude and the High @ourts 
can use thém not only for the enforcement of fundamental rights but for any other 
urpose. The power includes the power to issue directions, orders or writs even to 
vernment. ese powers are the guarantees of our freedom and havé to be 
used wisely, not cnly by the Courts which exercise them, but also by the persons who 
move the Courts to use them. You will have noticed that many High Courts have 
provided by their rules that applications for the exercise of powers under art. 
226, except for habeas corpus, shall be moved only through counsel. This has a 
special significance which it is well to remember. Thêse powers are extraordinary - 
pr and are generally not to be used where other remedies under the existing 
aw of the land exist. They are not short-cuts for avoiding the use of the processes 
prescribed by the laws in existence. It was presumably for this reason that the 
rule was framed that such applications should be made through counsel. When- 
ever therefore a party comes to counsel and asks him to fle an application under 
art. 226, it is the duty of counsel to see whether an altenative remedy equally 
efficacious, convenient and beneficial exists. If such a remedy is available, it 1s the 
duty of the counsel to advise the party to take recourse toit. Ihave known cases 
where a remedy by appeal against a particular order exists and still the matter 
has been brought to the High Court under art. 226 without recourse to aula 
The party does not benefit for such applications, which I may be pardoned for 
eae frivolous, are large, a good patter the time of the High Courts is wasted when 
it could be more usefully employed in doing other work. As you probably know, 
most of our High Courts are not so well stocked with judges that they can afford 
to waste the smallest part of their time in dealing with cases which should never 
have come up. While therefore it is your duty to act as advisers of the propie 
and give them advice about the protection of their fundamental rights and other 
rights, it is also your duty as a complementary part of the machinery of justice to 
see that unnecessary work is not thrown on the High Court—art. 226 should not 
be looked upon as a new toy to be played with all the time to the exclusion of old 
toys. Please do not think I-am putting any blame on individuals. I am only 
trying to point out that if these guarantees of freedom are to be preserved intact, 
sparing use should be made of them in cases of genuine necessity. You must have 
read in the papers that the amendment of the Constitution is under contemplation. 
I would hnb ask the legal profession as a whole to remember that it is their duty 
to prevent the misuse of art. 226, so that'no argument may be made out for the 
amendment of it on that score. The counsel, therefore, through whom alone such 
pi aaa ad can be filed owes a duty to the people of our country to study the case 
oroughly, whenever he is asked tofile an application under art. 226, to sift the 
facts fully, to study the law with care, and if he comes to the concluagjon that al- 
ternative remedy is available, to advise his client to pursue it. It is only if he is 
satisfied that no alternative remedy equally beneficial, efficacious and cénvenient is 
available that he should file the application. He has thus to act as a kind of un- 
derstudy of the admission judge. ere will always be borderline cases and they 
are bound to come to Court. But where you know that the matter is clear, you 
must, in order that these rights be preserved intact; take on the role of a friendly 
adviser and tell the client that he must pursue the matter elsewhere or that it is 
futile to go to the High Court under art. 226. It is only in this way that the 
profession will be Spee ae its dual duty of acting as an adviser of the people 
and as a of the inery of justice. 

Before I sit down I should like to apologise in case I have unwittingly injured any 
susceptibility. Ihadno intention of doing so, and that must be my shield. I thauk 
you once gain, Mr. Chairman and Members of the Ajmer and Raj Bars, for hav- 
ing done me the honour of asking me to preside over this conference. I arf further 
thankful to you all, ladies and gentlemen, for giving me such a patient hearing. 

x e 
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GLEANINGS. 





EVIDENCE ON OATH 


s TaT TEP in your country if someone gives untrue evidence ?” enquired 
Mr. Justice Darling sternly of a witness whose statements were suspected, ““Begor, 
me Lorg”, came the Cergy candid reply, ‘“‘his side usually wins”. 

As is generally known, a witness who is called to give oral testimony in our Courts 
of law swears (or affirms) beforehand that he will tell the truth, the whole.truth, 
and nothing but the truth ; and the giving of false evidence on oath (or affirmation) 
may be visited by other Conicera than that foretold by the Irish witness. 
Quite apart from the question whether any one can strictly comply with the re- 

uirements of the oath—and many witnesses, however desirous they are of telling 
the truth, are limited in their choice of words, and la verite consiste dans les nuances 
—ts the oath an efficacious way of getting truthful evidence? The question is 


~ substantially answered i words which a Po in the opening paragraph of the 


section on Evidence and in the Fi ort of the Committee on Supreme 
Court Practice and Procedure (the Evershed Report) : ‘“‘...... the emphasis which 


under our system has been placed i a the sworn testimony of witnesses in the 


witness-box should be qualified today by the fact that, as one witness stressed before 
us, the sanctity of the ath has lost much of its force. A witness in 1988 is no 
longer so impressed with the fear that if he swears falsely he will go to hell, as were 
his father and grandfather before him ; prosecutions for perjury are rarely under- 
taken”. Most practitioners would agree with that statement. 

A litigant in acivil action nowadays, tries to convince the Judge or the jury of the 
facts that he alleges ; and much of the proof consists of the sworn oral testimony 
of himself and his supporting witnesses. But proof hasnot always taken this form. 
In olden days the most modes of proof were compurgation or ordeal. When 
fallible man was in a quandary—as he was when one party asserted one thing and 
the other party flatly denied it, the solution was to get God to help him. In liti- 
gation supernatural aid was invoked by these means to determine the matter in 
issue. One of the parties was put to a test. A person who was alleged to owe 
a debt might be required to prove that that was not so by himself swearing an oath 
to deny the liability and producing a number of compurgators to depose that 
his oath was clean and unperjured. If the defendant or any of his com tors 
stumbled in their oaths, that was a divine indication of the falsity of fis denial 
and was fatal to his case. Ora party to litigation might have to submit to one of 
the ordeals: he might be thrown into’ water: if he floated, that essentially pure 
element had rejected him because he was soiled by guilt, but if he sank, then he 
was regarded as innocent. 

Although these methods of proof fell into desuetude centuries ago, the eee 
of law—that is, the determination of a dispute by the oaths of the litigant and hi 
compurgators, was not in fact abolished until 1888. 

modern form of adducing evidence gradually evolved and susperseded these 
oldtr modes of proof. Jurors in early days were really witnesses and not judges 
of fact: they were people who knew about the matter in dispute and who, from 
that knowledge, and not from evidence produced to them, had to arrive at a 
dgcision. But in time their role changed, and now the jury, or the Judge sitting 
without a jury, has to decide questions of fact on the evidence which the respective 
parties furnish. i 

No doubt at one time the oath administered to witnesses had a twofold function. 
In days of old it was generally believed that if a person on oath deliberately told a 
lie, there might be immediate divine intervention, and there and then the perjurer 
might be struck dumb or might fall down dead: in any case he would have to 
answer for his untruthfulness at the dread Day of Judgment. Besides, there were 
peM@lties on this earth too for perjury. There was thus a very strong inducement 
to tey ta tell the truth. As a secondary function the solemnity of the oath em- 
phasised the need for the witness to speak the*truth in the particular proceedirfgs. 

But perhaps few only of the many witnesses who take the oath nowadays believe 
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that the penalty for giving perjured testimony may be eternal damnation. Nor, 
as the Evershed Report admits, are there now many prosecutions for perjury, yet 
untrue testimony is undoubtedly often given in the Courts and sometimes the per- 
jury is manifest. 3 
In a case some time ago a litigant who was e ed in a‘dispute with his wife 
claimed that certain property in the iietrimnonidl hore was his. He swore that 
it belonged to him and had always belonged to him, In cross-examipation, how- 
ever, he admitted that, in bankruptcy proceedings two years previously, he had 
sworn that the property was his wife’s. It cannot, therefére, be denied that he 
was committing perjury on one or other occasion ; yet there was no prosecution for 
perjury. It eed be urged by way of explanation or mitigation that it is unreasona- 
le to expect a human being to tell the whole truth and give away his own case, 


and that it would be harsh to condemn him for behaving naturally. The law. 


would have agreed with that at one time. Until just over a hundred years ago 
parties to litigation and also persons who had an interest in the dispute were not 
competent witnesses: they were regarded as obviously biased and unreliable. 

The Evidence Act 1948, called an Act for re the law of evidence, pro- 
vided : ‘“That no person offered as a witness shall hereafter be excluded by reason 
of....,.interest from giving evidence...... on the trial of any issue joined, or of any 
inquiry arising in any suit, action, or proceeding...... but that eve erson 80 
SA iay and shall be admitted to give evidence on oath...... Provided, that this 
Act shall not render competent my perty to any suit, action, or proceeding individ- 
ually named in the record....... x is made interested persons who were not parties 
competent to give evidence. But the law could not stop there, for it was found 
soon enough that in some cases interested persons were deliberately (and impro- 
perly) joined as parties so as to exclude their evidence. 

In 1851 there thus was passed an amending Act (Evidence Act 1881), which 
repealed the before-mentioned proviso as from November 1 of that year. Thence- 
forth parties, as well as other persons with an interest in the matter, were capable 
of giving evidence and stood legally on precisely the same footing as other wit- 
nesses. An Act of Parliament, however, does not ipso facto change human nature. 
Although parties and interested persons gave their evidence on oath, it was re- 
ceived by wordly-wise jurors and Judges cum grano salis. 

There is no doubt that sometimes a witness with no religious belief takes an oath 
and it as a complete nullity. He is under a misapprehension, of course, 
for ‘‘where an oath has been duly administered and taken, the fact that the person 
to whom the same was administered had at the time of taking such oath no religious 
belief, shall not for any purpose affect the validity of such oath” (Oaths Act, 
1888, 8.8). But in such a case the oath is no aid to his veracity. 

It may also happen that a witness does not repeat the words of the oath exactly 
and then Tinsel? as free to lie at will and mislead the Court with impunity. 
In a High Court case a few months ago a witness was found to be giving evidence 
which conflicted in important respect with that given by him in some earlier 
proceedings. On being pressed for an explanation of this discrepancy, he Was 
forced to confess that, when he was asked to repeat the oath in these prior proceed- 
ings, he had carefully said “the evidence which I shall give shall be the tooth, 
the whole tooth, and nothing but the tooth”, so that he was not then giving eyl- 
dence on oath | ; 

The widespread decay of belief in divine punishment, coupled with the fact that 
perjury is known to be frequently committed and without any ty other than 
verbal reproof, seems to have reduced the oath to little more a relig of little 
moment. Has the time not therefore come for the repeal or appropriate amend- 
ment of the Oaths Act and other relevant legislation? The writer himself from 
his experience of litigation feels that for a small proportion of cases it iy a 
most salutary to revive the ordeal by water with this modification, however, t 
the water should be dirty water and that it should be for the reception of both 
parties. But regarding the matte? generally and more dispassionately, would 
1t not be more realistic, more honest, and therefore (possibly) more conduciveéo 
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truthfulness if nowadays, instead of requiring the parties and the witnesses to 
take the oath (or to affirm), each were admonished on taking stand in the witness 
box in some such words as these: ‘‘You are required to give your evidence to 
the Court carefully and truthfully. If you say what is not true, you are liable to 
prosecytion. The legal penalty for untruthfulness is anything up to seven years’ 
penal servitude. Do you understand ?” —L.J. i 


e INAHRENT DANGĦE oR PLAIN NEGLIGHNCE ? 


Torr leading text-books have for many years treated the liability arising from 
‘‘dangerous ttles’’ as occupying a distinct compartment of the law of tort. 
This at least is certainly trte of Salmond, Clark and Lindsell, Charlesworth and 
Winfield, but in the fifth edition of Professor Winfield’s Textbook of the Law of Tort, 
although he accorded it a separate chapter, it appears that the learned author, 
at any rate, had doubts whether this separation was justified, or whether it was not 
nearer to the truth to describe the subject as merely another aspect of the ordinary 
law of negligence. Such liability has been described as “‘strict”’, which seems to 

“approximate in meaning to “absolute”, and also as “‘so stringent as to amount 
ractically to a guarantee of safety”, per Lord Macmillan in Donoghye v. Stevenson 
P P1982] C. 562, at p. 612). 

Winfield’s picturesque statement that “the law expects of a man a great deal 
more care in carrying a pound of dynamite than a pound of butter” has recently 
been quoted with yee by Singleton, L.J., in Beckett v. Newalls Insulation 
Co., Ltd. ( [1958] 1 E. R. 250), and it may be that it provides sufficient justi- 
fication for treating the subject as an offshoot of the law of negligence with the 
accent on the degree of care—or lack of it—involved. To do so would certain! 
seem to make for simplification of a thoroughly unsatisfactory topic in which bot 
Judges and text-book writers of the highest repute have been for many years 
hacking their way ever deeper into a manmade jungle of distinctions an last: 
fications. To endeavour to distinguish between things ‘‘inherently dangerous” 
and things which may “become dangerous”, or between things ‘‘obviously 
dangerous” and things dangerous because of an “element of surprise” in them is 
well-nigh hopeless for practical purposes. Too often have the Courts been unable 
to agree on the dangerous nature even of the most ordinary things, ¢.g., an un- 
loaded gun was thought to be dangerous in Sullivan v. Creed ( [1904] 2 I.R. 817), 
but not so in idge v. Levy ( (1887) 2 M. & W. 519), and this is by no means 
the only instance of particular things being’ held to be within the category of 
dangerous chattels in certain circumstances and outside it in others. 

Indeed, the logical criticism of any attempt to draw up a list of things inherently 
dangerous is that there is surely nothing on this earth that is at all times, in all 
places and in all circumstances dangerous. It is all very well to urge that gas, 
electricity, frre and poison fulfil all the requirements to put them in suchacategory, 
yet? from a,commonsense approach this proposition would not appear to be in- 
variably correct, nor would it even begin to cover the numerous other articles in 
constant daily use which have in certain circumstances been held to be dangerous, 

d in others not. 

No doubt part of the difficulty, at least, has been the parallel concept of danger- 
ous things taken on to, or collected on, a person’s land within the in Rylands 

- v. Fletcher ( (1868) L.R. 8 H.L. 880). This also is always referred to as a species 
of “strict” liability, but it is important to realise that the liability was defined 
in Blackburn, J.’s, classic judgment in the Court of Exchequer Chamber in these 
words : “We think that the true rule of law is, that the person who for his own 
pugposes brings on his lands and collects and keeps there anything likely to do 

ief if it escapes, must keep it in at his peril”. There is no word of anything 
‘tdatigerqus’’ here, least of all of ane “Snherently dangerous”, and although 
at one time or another gas, electricity fire have all been held to be within the 

Ryands v. Fletcher (supra) rule, hese fave been many other instances of things 
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being held to be withjn the rule which could not possibly qualify for the other 
supposed class of ‘‘dangerous chattels”. The possible danger—or rather ‘‘mis- 
chief’’—under the rule is restricted to what may happen if the thing or substance 
escapes, and it was held in Read v, Lyons ( (J.) & Co., Ltd. ([1946] 2 All E. R. 471), 
that there is no liability for an ‘‘escape’’ unless this is from-the occupier’s jand, a 
restricted escape within the confines of the land being insufficient. It was in that 
case that a strong douche of cold water was thrown on the ‘inherently dahgerous 
chattel” theory by Lord Macmillan who doubted that such absolute liability had 
ever existed. Examples of normally quite innocuous things*which have been held 
to carry liability under the rule are a flagpole (Shi nv. St. Johr of Jerusalem 
(Order) [1986] 1 All E. R. 557); a Se ane ale v. Jennings Broe. [1988] 1 
All E.R. 879) ; rusty wire (Firth v. Bowling Iron Co. (1878) 8C.P.D. 284), and even 
camping caravan dwellers with questionable habits (4.-G. v. Corke [1988] Ch. 89)., 

No less an authority than Lord Wright in Northwestern Utilities, Lid. v. 
Guarantee & Accident Co., Lid. ( [1986] A.C. 108), when discussing rous things ° 
in general, did nothing to prevent confusion between things inherently dangerous 
—and so within the supposed ‘‘dangerous chattels” rule—and things only danger- 
ous when they escape and thus carrying liability under the Rylands v. Fletcher 
rule. It is hard to resist the conclusion, after a study of the infinitely various e 
things which have been held to be dangerous within the Rylands v. Fletcher rule 
and the numerous directly conflicting decisions on identical chattels under the 
“dangerous chattels” rule, that any attempt to classify things as d rous for 
all time is of no assistance in determining hability.- It is true that in Rylands v. 
Fletcher cases liability is strict in the sense of being quite independent of any 
question of negligence, but the original definition of the’rule referred to “things 
likely to do mischief”, which is by no means the same, and the word ‘‘dangerous”’ 
simply cannot be turned into a term of art to cover all eventualities. In the sup- 
posed rule of liability for dangerous chattels the “‘strict”’ liability should, it is 
suggested, amount to no more than liability after a very high degree of care has 
not been fulfilled. 

Beckett v. Newalls Insulation Co., Lid. (supra) is particularly interesting to study 
because the cause of the accident was a gas cylinder, and gas has for long been re- 

ed as one of the best and most invariable examples of something that is in- 

erently dangerous. The decision represents a further effort at simplification by 
making negligence the test of liability—albeit demanding a very high standard 
of care. The plaintiff was employed by an insulation company and was working , 
on board a ship which was being fitted out. The second defendants were installing 
refrigeration in the ship and for that purpose took on board a calor gas cylinder. 
When the latter company’s workmen stopped work on the Friday night their 
foreman left the cylinder in the outer of the two rooms of the refrigeration chamber, 
knowing that work by them would not be resumed till the next Tuesday but that 
men employed by the insulation company would be working there over the week- 
end. e plaintiff and another workman completed their work in the inner room| 
on the Sunday, and then started work in the outer room. Finding the cylinder 
in the way they moved it to the inner room. No work was done on the Monday, 
and on Tuesday when the plaintiff went to resume work he found the electric light 
bulbs removed, Thinking there might be one in the inner room, he went in there 
and struck a match. There was an explosion owing to an escape of gas, but the 
cylinder was undamaged and it was not known how the escape occurred. There 
was no negligence proved in the moving of the cylinder on the Sunday. 

Stable, J. had PAR the plaintiff’s claim and had said that it would impose 
“a fantastic standard” to say that the regulator on the cylinder should håve been 
dismantled and a combined cap and handle fitted (which was a common fitting 
for the cylinders when not in use). He had, in ene the action, treated the 
whole case from the point of view of negligence, and had held that it was a perfegtly 
reasonable thing to have left the cylinder where it was with the tap turned off. 
Er least, was unimpressed by the theory of strict liability for‘ erous things, eè ' 

e Court of Appeal, sitting withthe parties’ consent with only two Lords : 
Justices, reversed Stable, J.’s judgment and found for the plaintiff. But they did 
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not do so on the ground that gas was a dangerous thing and therefore, tpso facto, 
there was what amounted to a “guarantee of safety” within Lord Macmillan’s 
words in Donoghue v. Stevenson (supra). Singleton, L.J., it is true, referred to 
Lord Wright's dicta in the Northwestern Utilities Ltd., ete., case (supra) on dangerous 
things in general, which evidenced—mistakenly it is submitted—Rylands v. 
Fletcher (supra) liability as though the criterion of danger was the same, .But he 
went on’to quote Winfield’s pound of butter and said (at p. 255) that he proposed 
“to consider this case purely on the allegation of negligence which is made against 
the refrigeration company”. ; 

Lord Macnfillan’s dicta in Read v. Lyons (J.) & C^., Ltd. (supra) were noted by 


` Morris, L.J., and although there are what might appear to be mere truisms of the 


law of pegligence in his own words, they are not so when considered in contrast 
to the strict liability theory. , He said(at p. 255) ; “‘In ap roaching this case it is 
necessary to have in mind the nature o the article <hi which the inquiry is 
concerned, the place where the article was left, the time and date when it was 
left, and all the other relevant circumstances”. It is noteworthy that the nature 
of the article is only one of the considerations for assessing liability. The man with 
the pound of dynamite who has buried it ten feet deep at the bottom of his garden 
«is less of a menace than the owner of the butter who drops it on a hot day on a 
steep and busy pavement !—L.J. 


CLUB : LIABILITY oF COMMITTEE 


Taere are not many guthorities dealing with the liability of members of the 
committee of a club for contracts entered into on behalf of a club. The case of 
Rowntrees of London (Builders), Ltd. v. Screenwriters Club, Lid., does not appear to 
mark any h step in the development of the lew, but it contains a warning of 
some practical importance. In that case the Court of Appeal dismissed an appeal 
from a decision of a County Court Judge who had held members of the club com- 
mittee personally liable for the costs of work done by the plaintiff company on the 
club premises. The defendants had contented themselves with putting in a for- 
mal denial of liability and had called no evidence, and the Court of Appeal took 
the view that although membership of a committee wasnot in all circumstances 
conclusive of liability, the County Court Judge was entitled to draw an inference of 
liabiity in the absence of evidence. A committee member can be personally 
liable either because he contracts on that basis or on an implied warranty of 
authority. At the root of his liability there must be the fact, which is for the 

laintiff to prove, that either the committee member himself or his agent entered 
into the contract. In most cases the contract will be that of an agent since com- 
mittees usually act through an officer or one of their members, andit will be neces- 
sary to show either a general or specific authority or acquiescence. The committee 
as such has no corporate existence and, when a club is incorporated as a company, 
may not be directors or agents of the company. In such a case the inference in the 
absence of evidence to the contrary may be that particular work was ordered on 
behalf of the committee, with the consequence that they become personally liable 
on the contract. It is unsafe for a committee member to regard the onus which 
rests on the plaintiff as a sufficient defence for himself.—L. J. 

e 


N 


TrespassIna Doas 


To shdot another person’s dog is an actionable wrong at common law. Where 
it is sought to justify the shooting on the ground that it was necessary for the pur- 
pose of protecting the animals, the defendant must, according to Cresswell v. Siri 
(E947 | 2 All. R. 780) establish by proof two propositions: (4) that at the time 
of 8 oe dog was either ac y attacking the animals in question Soren) 
by d&gs which causes any real saat etal danger of serious harm to the chas 
animal constitutes an “attack” in this sens¢) ‘or, if left at large, would renew the 
attack so that they were in imminent danger, and (t) that either there was no 
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racticable means other than shooting of stopping the atiak or we it 
beas renewed, or that the shooting was reasonably necessary for the protection 
of the animals. A similar rule exists in criminal cases, and the true test m proceed- 
ings taken under the Malicious Damage Act 1861 is whether the defendant acted 
reasonably in what he did (Goodray v. Bacher [1951] 2 All K. R. 849); it need not 
be showp that he exhausted every practicable means of stopping the dog ‘before 
he resorted to shooting. The first proposition established by Cresswll v. Sirl has 
now been slightly extended by the Court of Appeal in Thayer v. Newman, decided 
on October 18. his was an action for damages for shooting a dog because it was 
chasing sheep. The sheep were ewes about to give birth to lambs. «The County 
Court vide took the view that, as the chasing was playful, and the dog small, the 
shooting was unjustified, but the Court of Appeal reversed his decision on the 
ground that it was not necessary to show thatthe oe physically attaclfing the 
sheep ; it was sufficient to prove in order to justify the shooting, that the dog was‘ 
chasing sheep in circumstances which were reasonably calculated to result in serious 
harm to the chased animals. The distinction between the meaning of “attack”, 
as defined in Cresswell v. Siri, and as defined by the present case is a fine one, but 
is, none the less, real.—JD.J. 


A MATTER or Dovust z E 


A HEAD-oN collision took between a motor-cycle driven by the plaintiff 
and a motor-car driven by AG defendant. The accident occurred in broad day- 
light when the parties were travelling in opposite directions and there was no other 
trafficon the road. In due course the plaintiff brought an action, and the defendant 
counter-claimed, for for personal injuries. This was the situation which 
confronted Oliver, J., at Bristol Assizes on March 4 when the case of Bray y. 
Palmer came before him. After h the evidence, which was mutually repug- 
nant, the learned Judge came to the co Adud that, as a matter of fact, the accident 
must have been due to the exelusiven negligence of one side or the other, thus ruling 
out the ssibility that both parties might have been to blame to some extent. 
His Lo p then stated that on the evidence he was quite unable to make up 
his mind which was the right story and, consequently, he rejected both and, on the 
principle that the claimant must prove his case, dismissed the claim and counter- 
claim. This approach to the decision did not, however, commend itself to the 
Court of Appeal who have ordered a new trial. The Master of the Rolls was not 
satisfied that, if both stories were so wildly improbable, the trial Judge was justified 
in excluding the possibility of the truth lying somewhere between the two, or at 
least in excluding the possibility, for which it seemed there was evidence, that both 
ies were to blame, and he went on to say that to state the matter in the way 
in which it was stated by the Judge involved eithera logical impossibility or some- 
thing which looked so Tike i it that it would not be right to leave it there. Jenkins, 
L. J., observed that the learned Judge, having come to the conclusion that the 
accident happened either in the way asserted by the plaintiff or in the way asserted 
by the defendant, said in effect that he was unable to decide which story was the 
right one; this seemed to be a denial of justice for it meant that oneor the other of 
the parties was deprived in such circumstances of the relief to which he was 
entitled.—L.J. ` 


SUBPOENA AND PRIVILEGE 


Tae administration of justice would be made difficult, if not altogether im- 
possible, if there were no means to compel-all competent witnesses who are amenable 
to the jurisdiction of the High Court to attend i for the purpose of giving evidence. 
At Te same time, Parliament has, while the House is in Session, a right to ran 
attendance and service of its Members and the priority of this claim fits tees 
tion in the privilege, accorded to Members, of resisting a subpoena to Aen Ri: a 
witness. privilege, which wag maintained in former times, is now always 
waived as the non-attendance of a witness may affect the administration of justiee. 
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“So far from withholding the attendance of Members as witnesses in Courts of 
Justice”, it is stated in Erskine May’s Parliamentary Pratide (15th edn., at p. 77), 
“the Commons grant leave of absence to their Members on the ground that they 
have been summoned as witnesses, and have admitted the same excuse for defaul- 
ters at calls of the House”. If, then, it is desired to subpoena a Member while the 
Housé is in Session, proper usage, and common courtesy alike, require, at the very 
least, that service should be effected at so early a stage that ample time is given to 
the Member to obtain leave. Due to a misunderstanding, this course was not, 
however, adopted in a recent case and, at the protest of the Member concerned, 
Mr. Speaker intervened and sent a letter to the learned Judgé in charge of the case 
asking him if he would postpone or set aside the subpoena. Whenthe matter was 
subsequently raised in the Commons by the Member concerned, he is reported to 
have shid, arguing from the particular to the general, that he was “advised that 
‘there is a widespread ignorahce in the legal profession about the privilege of hon. 
Members in the matter of subpoenas” (Hansard H. o. C., December 1, col. 962). 
The solicitors concerned in the case referred to have meanwhile tendered an apology 
and have written to the Member to that effect (cf. The Times, December 8, p. 7); 
the rest of the profession must face the stigma of “‘widespread ignorance” with 
a such fortitude as they can command.—ZL.J. 


MARITAL CORRECTION 


Oxe of the profounder deductions of judicial logic is that, since the law regards 
husband and wife as one person, there can be no civil action by a wife against her 
husband during her married life for beating her. One cannot assault oneself, 
This proposition, remarkable as the reasoning may seem today, was upheld by a 
decision of the Queen’s Bench Division in Phillips v. Barnet ( (1876) 1 Q.B.D. 486). 
It extended only to civil, not to criminal, proceedings. The subject has become 
topical by reason of an alleged statement, referred to in the course of a trial at the 
Old Bailey, that the practice of the ancient common law right. if it can be called 
that, was still prevalent in Durham where it was ‘‘generally expected and under- 
stood’. In the year 1958 eight husbands within the administrative county of 
Durham appeared before courts on charges of wife-beating. The Press statement, 
reporting counsel for the defence at the Old Bailey trial, was, so the Home Secre- 
tary said, the result of an unfortunate misunderstanding in a conversation between 
a solicitor’s clerk and a probation officer (Hansard, H. of C., February 11, 1954, 
cols. 158, 154). No doubt everyone sbould have been more careful and considerate, 
but, according to the figures in the answer in Parliament, a small hard core seems 
to remain.—L.J. 


i -REVIEWS. 


The Book of English Law. By the late Dr. EDWARD JESS, D.C.L. (Oxon). Fifth 
Revised edition, by D. J. Li. Davies, MA., LL.B., of Gray’s Inn, Barrister-at-Law. 
Lonvon W: John Murray, Albemarle Street. 1958. Demi 8 vo. Pages xvi 
and 847. Price 21s. net. ; 


Lawyers in India have lisped in law through the English language. They 
håve based their knowledge of it on the nope law. The system of English law 
has often been described as a vast myriad of codeless precedents—a reproach from 
which it is cscaping in modern times. Day after day its field of common law is being 
encroached upon by the statute law. It is the common law which distinguishes the 
English system from all other continental systems, which are based partly on the 
Roman law and partly on the Code Napoleon. In India, the legislative Acts not- 
only imbibe the spirit of the English statute, but often borrow its e as well, 
Ou®Courts of law often turn to English case law for guidance and p ent. A well 
grouaded knowledge of the elements of English law will ever be necessary to Indian 
lawyers. To them, no better book can be recommended than this book. During 
the years that have elapsed since the publication of the last edition, several statutes 
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have been enacted by the British Patliament ; and numerous judgments, of mo- 
mentous importance, have been delivered in lish law. The effect of these has 
been earefully worked ‘into this completely modernised book. It is a compreben- 
sive but concise version of English law. The book opens with an examination of 
the sources of English law, which are: the Norman conquest, t the common law, and 
the Canon law, and the law merchant. Its forms are: judiciary and statute law. 

The machinery of English law consists of Courts of justice, the legal profession, the 
administration of justice, the law of evidence, and the legal persons. Attention 
is then invited to the criminal law in its application to bodjly security, prdperty, 

religion and morality, and reputation. - The civil law is more cqmprehensive 
in its relation to family law. viz. husband and wife, parent and child, succession 
and intestacy ; and the law of property in its peang on lands and chattels. 

The concluding chapters deal with the important ae of the law of obligation, 
namely contracts and torts. The whole Eecatment o 

by clarity of thought and remarkable power of expression. It is an ideal book en 
the elements of the English law, which can be perused with pleasure and profit. 


o Hatred, Ridicule or Contem He ja By Joseph Deran. Lonpon: Constable & Co. 

Bombay Agents: Orient Longmans, Nicol Road, Ballard Estate. 1958. Demi 

8 vo. Pages 271. Price 15s. net. 

Tms is a very interesting and entertaining book on the law of defamation as it 
exists in England at the present day. It is not a humdrum text book on the law 
of libel and slander. It 1s not meant for the lawyer, though a newcomer in law 
can ail itera kill the tedium of his leisure hours by a perusal of this book. It is 

y for the use of the laym `n, who can successfully avoid the clutches 
of the law when writing, speaking, broadcasting or televising. In olden times, a 
libel was the publication of any statement which exposes a man to ‘hatred, ridicule 
or contempt’ —a symbol which has lent title to this book. In modern times, however, 
the feeling of the common man is‘much sensitive, and defamation means any matter 
which “tends to lower a man in the estimation of right- thinking members of society 

nerally or to cause them to shun or avoid him”. It is noticeable that there is a 
deag in the requirements of the criminal law of England and India. In the 
former, a libel to be punishable must have a tendency to produce a ‘breach of the 
pace ; in the latter, all that is ‘required is that it should have “the tendency to 

m the reputation” of a person. e short introduction to this book first points 
out the difference between libel and slander, and then dwells on the defences to an 
action for defamation, [viz. truth, fair comment, privilege etc. One may see 
libel in anything in consonance with his outlook on fife or estimation of one’s self, 
To use the language of Swift : 

“Convey a libel in a frown, 

And wink a reputation down”. ° 
Attention is next invited to nearly 40 notable ‘cases of recent years. Each case 
illustrates a principle. The facts are not narrated in the dry as dust fashion of the 
law reports: they are retold in a racy style easy to comprehend, and telling)y 
pointing to the principle established by it. The book is not meant to be either a 

istory or a treatise. Itis an anor ox anthology. It teaches the law of defa- 

mation without tears. , 


e 
Particulars, Dis and sila Mase dona Dorue By R. K. Soonavana, B.A., 
LL., B., Civil Judge, abay adila adicia ¢ ervice. Bompay 2 : Vora & Co., Publishers, 
Ltd., Round Building, Kalbadevi Road. 1954. ` Roy 8 vo. Pages xxii and 
244. Price Rs. 12. 
Tus book covers an altogether ioden ‘field. It deals with an important 
aspect in the procedural law in the civil Courts of India. The relevant statutory 
rovisions are to be found spread out in sections and rules in the Code of Ciil 
rocedure. ‘The object for asking for particulars, discovery and inspection, of 
documents is to enable a party to know what case he has to meet and to lfhit the 
generality of the pleadings and so to define And circumscribe the issues to be tried 


the subject is distinguished - 
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as would shorten the trial and save needless expense to‘the parties.” The pleadings 
should not only be concise but precise. In a certain class of cases,-e.g. fraud, the 
plaint must necessarily contain particulars. `` In acfidris-based on documents, it is 
the party’s right ta call for discovery of documents relied on by the other side, and 
to follow it up by inspection of the documents. The law is by no means simple. 
Its intricacies are here dealt with with, discriminatory care, and the statement of 
law given is the mixed product of the statute and case law. ae 


ee of Insolvency Law. By Ransithat H. PANDA, B.A., LL.B., Barrister- 
at-Law. MBAY : N. M. Tripathi, Ltd., Princess Street, Kalbadevi Road. 
1954. Fifth edition. Demi 8 vo. Pages xvii, 252 and clix. Price Rs. 10. — 

Ix its fifth edition this book has been rewritten and considerably enlarged, special 
topics*have been newly introduced, e.g., the application of the rule in Cohen v. 


* Mitchell and onus of proof ift cases of fraudulent and voluntary transfers. In the 


first part, the law of insolvency as appearing in the statutes and as expounded by 
Courts of law is stated in the shape of a text book in the courge of 21 chapters. 
The statement is clear and concise, and is meant to give to the reader the shape of 
the law as it exists today. The full texts of the Insolvency Acts as they obtain in 

the presidency-towns and in the mofussil of the country are given, together with the ‘ 


rules framed under those Acts. Forms in use in insolvency cases are also given. 


There are two important appendices. One of them gives the points of difference 
between the two Acts. The second one contains a comparative table of sections of 
the two Acts. The book is a commendably handy book on the insolvency law in 
India. i 


Public International Law. By Kumar- CHANORA SAXSENA, M.A., LL.B., Advocate, 
Allahabad High Court. -AĻpLAHABAD ((U. p.): Central Law Agency, 11 Univer- 
sity Road. 1954. Crown 8 vo. Pages xxiv and 574. Price Rs.8. . 

Since the attainment of independence.by the Union of Indie, international law, 
úblic as well as private, -has attainéd an importance which it never knew before. 
ere are monumental works on the subject in England.and America. There is 
total absence of treatises on this subject in India. The présént book deals with 
elementary principles of the law and is written rimarily for the use of students. 

Even layman can read it with advantage. The book is divided into 4 parts, viz. 

introductory, the law of peace, the law of war, and the law of neutrality. Each of 

these subjects is treated with care and described in “language free from techni- 
calities. 


The Yearly Digest, 1953. By N. RaMARATNAM, M.A., B.L., Mapras : Madras Law 
Journal Office, Mylapore. 1954. Crown 4 to. Cols. 1786. : 
CONSEQUENT upon the A tion of the Yearly Digest published by the 

Madras Law Journal with the Indian Digest issued by the All India Reporter, 

Ltd., of Nagpur, the Yearly Digest’ for 1958 has a peared in a ponderous volume. 

The former was-long a favourite of the legal profession, and its arrangement of 

titfes and gub-titles has become almost classical. It keeps in view the positive 

point of a Digest, that is, it enables the reader to find the case he is in search of with 
the léast possible delay and with the greatest ease. The usual list of cases overruled, 
rgversed and dissented from is present. There is one thing more, that is, the 
printing is liberally leaded, which makes it easy reading. The Digest has appeared, 
with commendable speed, and the lawyers have at their hands an exhaustive, well 








arranged and neatly printed digest of cases reported in 1958. 


The Supreme Court Rules. By RavinpRasaTH SACHTHEY, Advocate, Supreme 
Court of India. New D:zxint: International Law Publications, P. O. Box No. 

79.. 1954. Roy 8 vo. Pages iii and 186. Price Rs. 7. 

T is very advantageous to have an up to date, annotated, and well-indexed 
edition ef the Supreme Court Rules. These rules undergo frequent changes, and 
some of them for explanation. ,. ,° : 

e 


-Bombay Law Reporter.. >. | 
at JOURNAL s < a: 
July 15, 1954. `. 


VOID, ILLEGAL, IMMORAL AND SIMILAR CONTRACTS IN CIVI AND 
: , CRIMINAL CASES. * ` i aape 
ALI agreements are contracts if they are made by the free consent of parties 
competent to contract for a lawful consideration and with a lawful object and 
are not hereby expressly declared yoid. (Vide s. 10 of the Indian Contract Act, 
1872). Consent is said to be free when it is not caysed by (i) coercion as defined 
in 8. 15, or (#) undue influence as defined in s. 16, or (iii) fraud as defined in s. 17, ə 
or (to) misrepresentation as defined in s. 18, or (v) mistake, subject to the -provi- 
sions of ss. 20, 21 and 22 (vide s. 14 of the same Act, [X of 1872). When consent 
to an agreement is caused by coercion, fraud or misrepresentation, the agreement 
is a contract voidable at the option of the party w. consent was s0 caused 
(vide s. 19 of the same Act, 1872). The consideration or object of an agreement 
is lawful, unless it is forbidden by law, or is of such a nature that, if permitted, 
it would defeat the provisions of any law, or is fraudulent, or involves or implies 
injury to the person or property of another or the Court rejects it as immoral 
or opposed to public policy, In each of these cases the consideration or object 
of an ent is said to be unlawful. Every agreement of which the object 
or consideration is unlawful is. void (vide s. 28). If any part of a single considera- 
tion for one or more objects or any one or any part of any one of several consider- 
tions for a single object is unlawful the agreement is void. (Vide s. 24).’ Agree- 
ments without consideration (s. 25), in restraint of the i of any person, 
other than a ela 26), by which any oe is restrained from exercising a 
lawful profession, e or business of any kind (s. 27), by which any party there- 
to is restricted absolutely from enforcing his rights under or in respect of any 
contract by the usual legal p ings’ in the ordinary tribunals or which limits 
the time within which he may thus enforce his rights (8.28), the meaning of which 
is not certain or capable of being made certain (8. 20), and by way’ of wager (8.80) 


Even under the Hindu law, sons, grandsons and ft ek grandsons are pot bound 


to pay the debts contracted by the father, grandfather or t dfatherin 


the following cases :—(i) debts for ‘spjrituous™ liquors, ‘(#)' débts' die’ for” losses 
at play, (iii) debts due for promises made without consideration, (iv) ‘debts cop- 
tracted under the influence of -lust-or wrath, (v) debts for being aar for 
ap ce or for the honesty of another, (vi) unpaid fines, i unpaid tolls‘and - 
(viti) any debt which is avyaraharika which is rendered by Colebrooke as re Nl 
lent to a debt for a caise “repugnant to good morals”; (vide sec. 298, Mulla’, 
Hindu ‘Law, 1952 edn.). ` i 

Tn all these cases one has to allege in the pleading and prove that for such and 
such g reason the agreement is not binding on him. In a case where a litigant 
had agreed to give property to a certain person in consideration of the latter’s agreeing 
to giye false evidence on behalf, of the former, it has been' held in Ko Pa Ty v, 
Aatpalia that such agreement is void as the consideration for it is opposed to 
public policy and is therefore illegal and that-Courts should not enforce illegal 
contracts even if the argnity has not been pleaded by. the defendant. S 

In a-case where the plaintiff ‘sued to recover posseskion of certain lands frbm* 
the defendants alleging that-he had purchased them from the defendants’ ‘and 

- 1 [%0] A, L R. Ran. 7a. 5 
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had leased for cultivation to the defendants who refused to deliver possession, 

and where the defendants contended that the sale deed was passed without con- 
sideration, that the transaction was part of a fraudulcnt attempt to defeat their 
creditors who sought to attach jthe Danda i in execution, of ‘his decree, that the 
plaintiff was a benamidar and party to the fraud on the creditor and that he could 
not take advantage of it, it has been held in Guddappa Chikkappa v. Balaji Ramjit 
that the suit was le to be dismissed ‘as both the es have committed fraud. 
It hasebeen observed in that case that a Court not allow itself to be used 
as an instrument of fraud and ti the application of rules of evidence or procedure, 
it will not allow its eyes to be tothe fact that it is being used as an instru- 
ment of fraud, that once the Court finds that the plaintiff is seeking its assistance 
to engble him to get the benefit of what is fraud, it refuses to assist him, that if 


. 98 a result of such refusal the defendant is left in possession of some advan 


ed from the common fraud of the plaintiff as well as the defendant, tree 
is not, due to ‘any dction on'the part of the: Court but on the principle that the 
Court’ will not assist either party to the fraud, that there is-no degree of guilt of 
the plaintiff ‘and’ that of the ‘deféndant and that the Court’s duty is to didmiss 
the: plaintiff's claim because it knows that it Had before 'it two persona equally 
guilty of fraud andit will ‘not assist either of them. ' 

‘Fhe law ‘on thé subject of fraud by ‘the plaintiff and by. tho defendant has been 
-summarized-in the said full bench case-as follows :: oth 
Ve ML: In all cases ‘of ‘onlliteral or bilateral ‘fraud ‘which his not'been ipoeanfully effected, 
ether party oan repadiate the fraadulnt prantaetan and oan reeves or maintain bis possession. 
by proving his real title ` ~:~ l 

> L Ti cases viere EA is adocniptishiod = i ' l 
ı (1). where-only one party acts-fraudulently, EEE E E EET TEE ie 
defendant, to plead his fraud, on the princtple that no man shall be heard to plead his own fraud; 
-~ (2) : where both parties are equally fraudulent, ths Courts will refuse to enforce the fraudu- 
lent, transaction on the principles thet where each party is equal in. fauit,: the law favours him 
Toa a ee ee ees nay, Ae DEDE Cr eedcacaonge 


arise out of fraud, with.the result that— , 


(a) mere pha; pleiptift socks rellet qit the allegation and on the basis of Sink tin his 
will be ‘dismissed ; k 
. @). where he seeks rele by sapprearing the iradad, tho dafendant oan plead and prove the 
‘bomuion ‘fread to ‘defeat the plaintiff's claim.” , (Per Divatia J., at p. 605) 
2 the j provisions of the Indian Evidence Act (I of 1872).are applicable to civil and 
cases. The words ‘fraud’ and ‘cheat’ are Synonymous. They have not 
* defined TA ‘Indian aat When there is no definition of the 
word given in the statute we take its popular , meaning or dictio meaning. 
The word ‘fraud’ Masel béen defined in the Indian Contract Act, 1878. What 
has been stated i in g. 17 of the Indian: Contract, Act is, “Fraud”. means and 
tnoludes, Any ‘of the following acts committed. ‘The law relating to cheating is 
contained in ‘és, A15: to 420 of the Indian Penal Code. Mens rea is the gist in 
eriminal gases. ‘Under the Indian Penal Code every offence imports virtually 
Me idea of criminal intent, i:e. mens rea. Section 415 of the. Indian Penal Code 


ye 


— Hib 


al 


; “Whoever by deceiving any person, fraudulently or dishonesty induces the person so deceived 
to deliver any property to, any person or tọ oonsent that any person shall retain any property 
$r intentionally ‘induces the person #0 deceived to do or to omit to do any thing which he would 
not do or omit if he were not, so deoetyed and which act or omission causes or fs likely-to cause 
dathage or harm to that ‘person in body, mind, reputation or property is sald, to ‘ ‘gheat’”’. 
A dishonest concealment: of facts is deception within the meaning of the section, 
in its explanation. Section 41 punishes simple cases of cheating, while s. 420 
‘punishes cases of cheating where there is delivery or destruction of any pro 
‘or-alteration or ‘destruction of any ‘valuable security resulting from the act of the 
person deiri 

on is whether “the ‘accuséd ` should be convicted in cases where the 
‘contrat are ‘void, illegal, immoral, opposed to public policy. and where the in: 


be ~ I (1041) 48 Bom, L. R. 681, F.B. 
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formant or complainant is also equally guilty along with the accused and where 
‘the civil Courts cannot entertain suits in cases of ting even if the ingredients 


of the offence are alleged and proved against the accused. To quote an example. 
‘Illustration (k) to s. 28 of the Indian Contract Act provides:  ° e 
“A agrees to let her daughter to‘hire to B for ooncubinage. "The agreement fs void, because 2 


it is immoral though the letting may not be punishable under the Indian Penal Code.'® 
This is so far as civil law is concerned. In- a criminal ‘case where the @ccused 
had agreed to let her daughter on hire to the confplainant for. concubingge for 
one year in consideration of Rs. 70-out of which she had received Rs. 85 in advance . 
and where she had refused to carry out the contract or to returnethe advance 
she was convicted by the lower Court under s. 420 of the Indian Penal Code. The ,' 
learned Sessions Judge referred the matter to the High Court observing that 
the conviction was illegal, that the agreement was Yoid, that a suit for specific 
performance or compensation or refund would not lie as the agreement was from ` 
the beginning for immorality and that it was opposed to public policy. Acceptifig - 
this view of the learned Sessions Judge, the Bombay High Court held in Emperor 
v. Jani Hira! that this is not a case for a criminal Court by observing that the 
accused and the complainant had entered into a contract which was clearly void 
for immorality, that therefore the complainant would not be entitled to obtain , 
any relief from a civil Court for its breach, that there is no reason why he should 
be allowed to prosecute the accused.on a charge of cheating and that therefore 
the conviction and sentence must be reversed and that the accused be acquitted 
and di .. This view of the Bombay High Court seems to be saner, reason- 
able and correct. . ; ; 

But it has not been accepted by the Rangoon, Allahabad, and Oudh High Courts. 
In Yacoob v. Emperor? three accused were being tried for the offente under the 

ium Act. Someone represented that if the amount of Rs. 150 was paid to -- 
him he would go and to the Magistrate and'see that the case was quashed. 
The amount was paid. Again he represented that Rs. 200 more were necessary 
as the Magistrate refused to accept Rs. 150 being inadequate. Rs. 100 were 
paid and Rs. 100 were to be paid. He was prosecuted for cheating under s. 420 
of the Indian Penal Code. ie was argued that the money having been paid for 
an illegal purpose the case was not tenable and that,the witness was an accomplice 
and hence the evidence was not reliable unless corroborated. It has been held 
that the defence was not tenable by o ing that the witness was not a party 
to the bribing. whatsoever and that the Bombay case (referred above) does not , 
porport to lay down a general principle applicable to such facts and circumstances, 

we look to the illustrations of s. 116 of the Indian Penal Code, we, will find that 
even if the istrate refuses to accept the bribe, the giver is guilty for the offence 
punishable under s. 116 read with s. 161 of the Indian Penal Code. (Vide also 
s. 165A, Indian Penal Code). In Rama Shankar v. Rikhab Kumar’ a lawyer 
practising before the Income tax and Sales-tax Officers was prosecuted for cheat- 
Ing under s. 420 of the Indjan Penal Code, as he "had -akeri Rs. 71,luv“to 
influence the officer to give some relief. The lawyer was discharged if the loyer 
Court by observing that the complainant and the accused made an“illegal and 
void agreement of influencing the officer by illegal means, that the contract could 
not be enforced, in a civil Court for being void and opposed to public policy and 
that if the two cheaters conspire to cheat a third party and latter one of the two 
falls out, he cannot be said.to have cheated the other cheat. On revision the 
Additional ‘District Magistrate remanded the case disagreeing with the lower . 
Court’s view. There was again a revision to the High Court. It was argued 
that the case was upon an illegal contract, that the case against the co-conspirator 
was not tenable. and that the evidence of the complainant was of an accomplice 
which was unreliable unless corroborated. It has been held that the defence was 
not tenable. The above Bombay case was referred to but not relied upon. Re- , 
liance was, however, placed on Emperor v. Raghunath‘. In the said dh case 
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ac fais eee Held hata aiana poaait Sau be based n'a cunteact whieh Gaus 
not be enforced in-a civil Court. The facts of that case‘were that the accused 
gave out that he could double any Government currency notes given to him, 
that a police-officer disguised as å Sheth in order to secure the conviction of the 
corned ve him certain currency notes to be doubled, that the accused per- 
forméd the so-called process of doubling before the police-officer and kept the 
packet for the final stage of doubling in an almirah, that after the lapsé of a fixed 
time the accused took out the packet of notes. in the presence of the police-officer 
gnd handed over a et of the same size Se some books to the police- 
we and hiding packet of. currency notes er his buttocks and that 
Seen Deg deception the police-officer arrested the accused and sent up the 
t for the offence purdehable under s. 420 of the Indian Penal Code read 
es 8. 511 of the same Code. The accused has been held guilty for the, offence 
* punishable under s, 511 o that the fact-that the police-officer was fore- 
warmed and had knowledge of accused’s intentions and therefore was not 
cheated, did not affect the guilt of the accused. With utmost ‘respect these 
decisions do not appear to be reasonable. 


- It is one argument that if the facts proved by the evidence constitute the offence 
with which the accused is charged. or any other offence, it is immaterial whether 
the offence. involves an-illegal or void or immoral -contract which cannot be en- 
forced in a civil Court and that the Magistrate is to convict him. It also appears 
to be tenable if we take the literal meaning of the sections of the Indian Pena Code. 

It-is our experience that when-some shroffs or persons attempting to purchase 
goods (stolen or obtained by illegal nieans) at the cheap rates file complaints for 
cheating, the case end¢ in ‘sonviction. We punish the person who cheats them 
and do not punish. whe do illegal acts. If the persons become successful in pur- 
chasing such articles at the cheapest rates they become rich and indirectly encour- 
age the-decoits to commit more offences.. And if they fail the dacoits are convicted 
and the shroffs or such persons escape. It is also our experience that whenever 
shroffs.or such persons gre charge-sheeted under s. 411 or 414 along with the 
real culprits they are acquitted for want of mens rea, or on some ground or other. 


The authors of the Indian Penal Code have rightly observett that they cannot 
admit that the Penal Code is by-any means to be considered as a body of ethics, 
that the legislature ought to punish acts mey because these acts are immoral 
or that because an act is not punished at all, it follows that the legislature considers 
that: act as innocent; that many things which are not punishable are morally 

many things which are punishable, that the man who treats a generous 
ae with gross ingratitudé ‘and insolence deserves more severe repre- 
hensich than the man who aims-a blow in on or breaks a window in a frolic; 
yet we have punishment for assault citer ane d none for ingratitude and that 
the rich man who refuses-a- PR of rice 2 to save a follow creature from death 
may bé a TOTES man starying wretch who snatches and devours the 
fice, yet, we punish the latter for eft and we do not punish the former fòr hard- 





r E E A N N our outlook. The 
noral of the gerieral ublic will have to be improved. se hace in 
Chitkopps V. Balaji hamji (supra) ‘the Court should not allow itself to be used 
ifs an instrument of fraud and by the applicatioh of rules of evidence or procedure 
the Court should Act allow its eyes to be closed to the faot that it is being used 
ent of fraud. It may be a civil case or a criminal case. It is im- 
ataia if = onpitan ie alas getty alba of the offence charged. If it is 
found that the complainant is also yal ong with the accused, the degree of 
the guilt, will have no importance. : If the ‘contract is void, illega], immoral, or 
opposed to publi SP for which no civil suit will lie for peiie perfor- 
mance, pn arse oh, or damages or. refund, the accused in such bases should 
note be „convic even ‘if he has derived some advantage for the obvious 
reason that hig advantage.is not due to any action on the of the Court Magis- 


typte hut dn principle t the Court civil or criminal ‘mot assist either party. 
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We can take a conqrete case applicable in the present circumstances. Sup 

A is addicted eo alee B cheats A by dishonestly inducing him. to delves 

some amount under a promise to supply foreign liquor. Sale,_ ; 

and drinking without licence are prohibited Jace the Bociey Pronbicon Act 

Both of them do not possess a licence as required. As per-premise B fails to perform 

his ae pareo the contract. A files a complaint for cheating, an offence punishable 

420 of the Indian Penal Code. If the facts are proved we are to ‘convict 

B as per ruling of the Allahabad Court without looking to the mental frame 

‘of the complainant and even tho it is an illegal corftract and also against 

pall poly. According to that ruling we are to see whether B-his committed 
ence : is it not an indirect encouragement to do illegal acts or acts which 

abe pose to public A eel or which are immoral? The definition of cheating 

does not state about intent of the complainant. e 

If the outlook is not changed the anomalies-are likely to continue. It will 

in the fitness of things if the definition of cheating (s. 415, Indian Penal e) 

is suitably amended, by adding a proviso or giving on illustration whereby it 

will mean that if the caiorfaant or complainant: is also equally guilty of the 

contract which is void, illegal,immoral or opposed to public policy and for which 

no suit will lie ‘in a civil Court for specific performance or for compensation or 

damages or refund, we accused should not be held guilty of any offence, 


A. S. SHIROLKAR. 
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InaaNrry 48-4 Dayanca to CRUNLTY 


Ir was ota a e Ge law hat insanity “was not a defence to 
a petition on the grounds of cruelty. The writer of. this article considered 
that the answer to the problem rested on the classification of “the “attitude that 
was taken to this matrimonial relief. He preferred the “danger” school, which 
demands ion for the spouse from an HoR situation, to the “intention” 
school, which, in order to determine the issue, rta the test {of the M‘Naghten 
rulos-into the branch of divorce law. The views of the [two sides were aired exten- 
sively in the Modern Law Review (vol. 13, p. 103 and xal 44, p. 86). 

Given this background of uncertainty, the decision of Swan v. Swan (11953) 2 
All E. R. 854) was both welGomeand neogssary.~ How far this latest deaision of the 
Court of A has resolved the difficulty will be the subject of this article. The 
facts were, shortly, these. Acta of violence were committed by the usband. fre- 
quently between 1944 and 1947 in which year the husband was into a 
sanatorium for the treatment of tuberculosis where he remained until August 1949 
when he returned home. From September 1949 and probably earlier the husband 
was suffering from such a defect of reasoning as not to know the nature and quality 
of the acts.of o or that what he was doing was wrong. Prior to the marriage 
in 1935, the hu had, for some ‘months, been. certified insane but the wife was 
unaware of this at the timé of the marriage. “Furthermore, y during riag a spring of 194I 
he had been a voluntary patient in a mental institution. learned :Oommissioner, 
from whose decision the wifé now apy “held that ihe-wifo’n August [040 had 
condoned the previous acts of and in view of ‘his subsequent insdnity the 
husband was not sible for later acta of violence, which otherwise the Commis- 
sioner would have held constituted cruelty. ‘The Court of “A unanimously 
and quite shortly, overruled the Commissioner onthe dneni o © of condonation o “ 
earlier acta of cruelty, parce ier allowing the wife's a Court, $o 
went further by disonsamg in detail the findings of the anaona aed ta We 

behaviour ‘df the husband- after -his returù in Augùst t1949 and on these grounds 
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a with the Commissioner that'the husband had a good, defence to the charges 
of cruelty. Had the Court of A upheld the Commissioner’s finding that there 
-had been condonation of the earlier cruelty, the wife would have been deprived of 
the relief she was seeking.: The discussion, therefore, on the insanity question did 
-not' ferm part of the-rahio decidendi of the case, and, consequently, the decision of 
Pearce, J., in Lissack v. Lissack ([1950] 2 All H.-R. 233) remains intact despite the 
adverse comment made upon it in Swan’s case. . Pig a Hoss 
.- Oneefthe significant factors during the course of the judgment was the importation 
of the M‘Naghten rules into ‘divorce law. Somervell and Jenkins, L. JJ., in their 
concurring judgménte did not refer to them, but Hodson, L.J., did so, although he 
stated (at p. 860) that the rules did not arise in'this case and would arise but sgel- 
dom. «He added,- however, significantly, that: the two branches of the rule, that 
. is.to aay, the first two branches, had always been treated together and he wae not 
satisfied that in civil, as opposed to criminal, matters they could prey be treated 
in isolation-from each other. This woold-seem to amount to:an unqualified ‘ - 
-tance of the rules when and where they may be deemed of assistanoe to 
“Court, and it was-only in White'v: White ([1949] 2 All E. R. 339) thate Denning, 
LL. J., rejected the rules, even if he had beer inclined to’ hold that insanity waa a 


* defence to a:charge of oruelty,, Pearce, J.,in Lissack: v. Lissack (supra) doubted 


whether the rules-were satisfactory in these cases,-but he was not prepared to dis- 


 this-branch-of- law may be, there is little reason for the acceptance of the 


- However, it is not certain that grounds for divorce require any mens rea, save that 
in desertion intention is an essential ingredient. Whether any animus is present in 
establishing the grounds of cruelty is an open question. If the theory behind cruelty 
is that of punishment (the “intention” schoal) mens rea is required. If, on the other 
hand, the “protection” theory (the “danger” school) is to prevail, then mena rea 


`_ is irrelevant. The latter view was favoured by Denning, L. J., in White v. White 


([1949] 2 All E. R. 389, at p. 851) when he stated :“...it seems to me that in divorce 


d _Lard-SJustioe had relied on a proposition stated by Lord Stowell in 
Kirkman v. Kirkman ((1807) 1Hag. Oom. 409). This view did not, however, oom- 
mend itself to the other members of the-Gourtof Appeal in Whtie’s case, especially 
not to Asquith, L. J., and Hodson, L. J., did not accept it in Swan’s case. His 
Lordship thought that Lord Stowell was far from saying that insanity in ‘the sense 
covered by the M‘Naghten rules would not relieve a person from keil pel e 
for hia aots in & guit founded on cruelty, and went on to say that ty derives 
from violent and disorderly affection of the mind. This would seem to express the 

hinent theory.’ l ; T i of a 
° Without reviewing exhaustively the decisions on cruelty, it may be!aaid that 
mens rea has been required in some cases only.’ The'alue to the problem may’liein a 
compromise which xpression.in the judgment ‘of Pearce, ‘J., in ‘Lassack v. 
eee AIDOOT F AU a E ao at p. 284) where hé stated : “I ‘conceive that: the 
object o iVOroe is not so much, or nearly so much, the punishment or 
Tetribution for a marital offence’ as the ae of the party who is in peril: I 
believe that protection, and not punishment or retribution, is the main object”. . 

This, it is submitted, may open.up the way to a third view which might be called 
tho temigting theory, which importa the notion of forgiveness towards the offending 
Spouse in cases where the facts of cruelty warrartt the Court adopting. suchan attitide. 
Tighas, for instance, , been accepted -by those supporting the ‘protection’. theory: 
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that there is an exception to the rule, namely, where the injured party khew of the 
insanity, but in view ofthe decisions the remitting theory can perhaps be substantiat- 
ed to a greater extent. . | | ae gece hee ree : 
The ultimate result will depend on the meaning of ‘oruélty. .Crudlty in the ab- 
stract cannot easily be defined. ,As the. Courts have interpreted it, it is a state of 
affairs in which one spouse suffers privations at;thé hands of the other and thereafter 
seeks relief from this state of affairs.. It might.be.argued that the proper pelief in 
such cases is a separation order, which will give the required measure of' protection. 
For a large number of people, however, separation is not: 4 caer solution, and 
they prefer to seek the aid of the legislature to dissolve the marriage altpgether when 
the normal features of matrimony have ceased to exist. . i eg oe 
. The elements to be proved in cruelty have frequently been obscured by confusion 
of the ingredients of the act and the defence that might. be available to the offending 


spouse. In Swan v. Swan (supra) Hodson, L.J., o ed (at p. 857) that “apart. 


from authority I should have thought that it was a contradiction in terms to describe 
as cruel the conduct of a n who did not know what he was doing. The word 
‘cruel’ carries with it implications of guilt which can no more be imputed to such & 
porn than to a sleep-walker’’. In support -of this view his Lordship referred to the 
trimonial Causes Act 1857 which used, in:s.'27, the phrase “guilty of cruelty”, 
while the Supreme Court of Judicatute (Consolidation) Act 1925, 8.176 (c), employs 
the phrase “treated with...cruelty’, a Jang which is reproduced in sg. 1 (1)(e) 
of the Matrimonial CausesAct, 1950. . The learned Lord Justice added that the word 
carried with it a sense ‘of wrong-doing, and as Henn Collins, J.; pointed out in Astle y. 
Asile ([1939]3' ADE. B., at p. 971) the ‘word “‘treated’’ seemed to connote a conscious 
act. While it is inescapable that “guilty of cruelty’ should be interpreted as any- 
thing but a form of mens rea, it is súbmitted that “treated with cruelty” need not 
necessarily mean the same.thing, and indeed thé change of the wording used in the 
legislation of 1925 might indicate a different approach. _ Is it'to be supposed that a 
husband,-who does not know what héis doings wrong, doge not treat his wifé with 
oruelty ł. “Treat” is synohymous with “acting towards’” or beitie man 
and may be-but another way.of aaying~“‘was cruel to the petitioner”. change 
of wording may be significant in a sense adverse to:the punishment theory without, 
however, abandoning it altogether, but it is difficult.to Assume, with respect, that 
cruelty must, ‘by necessity, import a conscious act. © >n. E whee 
The decision in Swan v.. Swan has added difficulty té:a'matter which calls for 
clarification, but that is, perhaps, a:question for.the legislature rather than for thé 
Courta.—L. J. ; i 
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~- Evmasca oF Srouszs iN Crima baw ~~ 
” eo. + ea i yee OE E se Tatts x ý = 
_ - Effect of a~Decree.of:Divoros or:Nullity. i. e . 

: aren E ee ee i REE me [Cg Vga ue Orr eee Rp 
. In two earlier issues ((1988) 103 L; J. 633, 851):the, piroumatancés ware sdnsidéred 
in which;a husband or wife of an sd person may be called upon by the prose- 
cution to give evidence against each other, either by. virtue of certain exceptions to 
the common law rule that ‘husband, and wife cannot be admitted to be witness for 
each other, because their interests are absolutely the,same, nor against each other 
because contrary, to the legal policy. of marriage” (see Bull N, P.,(1817) 7th, eda, 
286a; 2 Hawk.,P,C. (1824) o. 46,-8.,67) which exceptions are preserved by ‘the Crj- 

‘minal Evidence Act, 1898, s. 4(2), or as a result of certain statutory exceptions creat- 
ed. by s. 4(Z) of the 1898 Act, or broyght into being by, certain subsequent statutory 
provisions, ~, iP A gape (terre een Ge ee 

Pons ae ar era ` VOIDABLI MARRIAGE! ¥i.. ASS eoo 

_ In R. v. Algar ([1958] 2 AN E. R:1381) the Court of Crimmal Appeal considered the 
question’ whether the common law rule applied'im the case where tho- iage Te- 
lationship had been + to'an erid by virtué of'a ‘decree of-nullity. ' Thegbusbend 
had been’ convicted upon an indictment charging him with having forged his wife’s 
name to beitain cheques thereby defrauding'her bank, and upon his trial'the wjfe 
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was called by the prosecution to give evidence against him, although the marriage 
between the husband and wife been dissolved by a decree of nullity obtamed by 
the wife upon the ground of the husband’s impotence. Sinoé the offence of forgery 
does not comé within either the exceptions to the common law rule or the exceptions 
‘created by any statutory provision, thus enabling the wife to give such evidence, the 
‘question for decision ‘onthe husband’s appeal was whether the common law rule 
still applied notwithstanding the decree of nullity so as to render the wife incom- 
petent to giyo evidence against her husband in respect of the alleged criminal offences 
bo by him during the coverture. This question has now been answered in 
the negative, Lord Goddard, O. J.; stated that a marriage which was voidable on 
the ground of impotence was to be regarded, until it had been avoided at the suit of the 
aggrieved ‘party, as valid and subsisting, the parties being husband and wife until 
a decree had been pronounced, and, in the event of one party dying before the decree, 

pe other would be thd widow or widower of the deceased (see Re Haves [1989] 4 All, 
E.R. 260). : ; 


; : _ MARRIAGE DISSOLVED BY DIvoRoE 
- .In arriving at the odnclusion that the incompetency of the wife in the case of a 
decree of nulli Oe ee eee oon-. 
sidéred the position where the ooverture been brought to.an end by a decree of 
divorco, and approved aa good lew tiain catlise doewions tivaphichathad Woon laid 
down that the incompetency of a wife in such a case does not ceasd as regards crimes 
committed during the ocoverture. Thus, in Monroe v. Twisleton ((1802) Peake Add. 
Cas. 219) a divorced wife.was held not competent to prove a contract made by her 
husband ious to a divorce ‘obtained by him against her by Act of Parliament. 
In his j t Lord Alvanley, O. J., said: “To prove any fact arising after the 
divorée this lady is a competent witness, but not to prove a contract or anything 
else which happened during the coverture....If she aught be a witness in a civil. 
odeding she might equally be so in a: orihinal prosecution ; aud tt never ahal he 
endatod that ths contidanse which the law haa erected while the partice remained tn 
the most intimate of all relations, shall be broken whenever by. the misconduct of one 
party {for misconduct alone cah have this effect) the relation. has been dissolved” 
(s00'also’ Doker v. Hasler (1824) Ry. & M. 198, where a widow. was held irioompetent, 
and O'Connor v. Marjoribanks (1842) 4 Man. & G.485, where the incompetence was 
extended so asto exclude.the evidence of a widow where the personal representatives 
of her deceased ‘husband wére ‘parties to the suit). LN a ya 
: ‘ Vormm Maneracn pa ENET 
In his judgment in Algar’s case, Lord Goddard, O. J., in holding that the same 
incompetency attached after a decree of nullity where the marriage was voidable 
upon the ground of impotence as it did after a decree of divorce, went on'to point 
out that, where the marriagd which had béen annulled tyad 8: marriage which was void 
.. Gb initio,.¢.g., on the ground of bigamy, co i , non-age, or non-compliance 
with the st&tutory requirements óf marriage,' the Oourt’ would regard the ‘marriage 
as eeVer having taken place, and no status of matrimony as ever having been: oon- 
ferred, With'the result tHat the parties never having been’ husband and wife, either 
of them was compètent to be called against the othar (see alsó Wells v. Fisher (1881) 
T Mood. ;&'R..00)., In so stating, ‘however, thé Lord Chief Justice left open'the'ques- 
tien wlist!the position would-be if there had beén an absence 'of'trie condant tothe 
marriage; ‘in such & case there was a! possibility that, at least for oertain ptirposda, 
other questions thight atise'which ‘were not rnaterisl to-the case then béfore,the'Court. 
It imay ‘pe-noted, ‘by- way ‘of contrast, that-in the case of civil’procdedings tha'in- 
competency of a husband or wife to pe evidence for or against each other was re; 
moved by the Evidence Amendment Act, 1853, s.. 1 (see Shenton v. Tyler [1939] 1 All 
E. R. 827), but,:as was pointed out by Lord Goddard, this Act, and the Evidence Acta 
of 1843 and 185] dealing ‘with competency of witnesses and the partiés to any action 
valy, no application to criminal law. | Although, therefore, the above 
rlier odes of Monroe v. Twisleion, Docker y.. Hasler, a Wells v. Fisher decided 
at isi prius, and of O'Connor v. Marjoribanks in the-Oourt of Common Pleas, ‘no 
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longer govern the question of competency of husbahd and wife in civil proceedings, 
they are still valid and’ binding authorities on this question th criminal law.—L.J. 


Motor INsvRANOk AND UNLIONNSED DRIVERS ~~ e: 

Tux decision of the Divisional Court in Langman v. Valentine and Anothere{[1952] 
2 All E. B. 803) will be familiar to those whose interests include the compulsory motor 
insurance. provisions of the Road Trafflo Acts.. The case concerned the condition 
found in all motor insurence policies that the - n driving the vehicle should hold 
a licence to drivé the vehicle or have held stich a lioenoe. is clause does not pre- 
judice the driver who has previously ‘held a licence,.bué does not hold one at the re: . 
levant time (for example, by inadvertent omission to renew it); it is intended jo 
relieve the company of el if the vehicle is driven by some one who js -not 
licensed and has never held a licence. The clause was, in fact, inserted in motor 

` policies by agreement with the Ministry of Transport shortly after the introduction 
of the compulsory insurance provisions in 1931. 

In Langman’s case the facta were, briefly, that the owner of a car was giving a 
driving lesson to a lady ; she was sitting in the driving seat, and he was sitting along- 
side her kéeping one hand on the handbrake and the other on the steering wheel and 
was able at all material ‘times to steer the car, stop it, or start it, the ignition switch 
being within his reach ; the owner held a driving licence, but the lady did 
not and had never held one. .At first sight, this seemed a clear cgae of driving by à 
person who wag not covered by the policy, which should have resulted in the convic- 
tion of both parties, one for using the vehicle mningured and the other for permitting 
such user. Court found, however, by a majority of two to one, and not without 
an appreciation of the difficulties, that there were in fgct two drivers of the vehicle 
{because the owner was in a position nace DTN the moyements of the car), 
and that as any person injured wond hayo, been able to sue the owner whom the 
company would hive been hound +o indemnify, there was in force a policy complying 
with the Acts. The Court felt able to ignore the fact that.the vehiole was also being 
driven by a person who, in the plain terms ore rey was outside ita scope. ` ` 

With respect, the dissenting judgment, of MoNair, J., seama more in gooordanoe 
with ordinary reasoning. “The learned Judge was prepared to accept that there were 
in fact two drivers, but it seemed to hii t there were two users of the vehicle, 
one user by the owner which was covered by the policy and another user be? pupil- 
driver which was not covered: He ‘could not sed how it gould ‘be held t driving 
by the unlicensed driver was covered when the policy said in plain ‘terms that it was 
not, and he would have convicted the pupil-driver. ~~ >- 

However, the majority judgment was to the effect that no offence had been opm- 
mitted: It is, therefore, of interest to’lédrn {Galloway Gazette, October 31, 1953) 
that in & recent case in Scotland, on identical facta, the decision went the pther way. 
The Wigtown Sheriff Court, though referred to Langman v. Valentine (supra)-refused 
to follow it, and found one MoKeand guilty of permitting one Matheson’ to use the 
vehicle uninsured. The -pupil-driver was admonished, and apparently the owner 
was not charged with using the vehicle’ himself without insurance. - 

The position: ndw seems to be that what has'been-held +o be no offence-in 
will probably result in a ‘convictidn in Scotland, ahd this cannot be regarded as-a 
sati state of affairs. ‘We are ‘not here: concerned with- any- fundamental 
difference the two legal'systems, but with a different interpretation of an 
Act having common citrrency on'both sides-of the border. - ee - 

Tt is submitted that the`décision of the Sheriff at Wigtown was correct and that 
there was every reason for not following the English n. It's submitted fur- 
ther that even MoNair, J., in Langman v. Valentine-did not go far enough. He 
observed in'the course of his judgment that driving by-the-pupil-driver was Ņ 
covered at the material time, and if this view is'acóepted as correct it can bé@argued 

. that the insurance was wholly moperative, so-that even the tutor-driver-was outalde 
' the policy also. This result follows simply because a fandamental:condition was being 
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broken, #.¢., the car was being driven by an unlicensed driver ; it is that 
the policy cannot be validated by the presezice of another driver who, if he had bean 
alone, would have been protected. I+ seems logical to ssy that, if a policy lays down 
a condition concerning the driver of a vehicle, and it is held in special circumstances 
that there are two drivers, the condition must be satisfied as to both of them ; it 
would follow then that if. one of the drivers cannot satisfy the oondition the policy 
is wholly inoperative. In this submission both drivers commit the offence of a using 
an aniasured vehicle, and the owner commits the further offence of permitting such 
- y MoNair, J., was rightin saying that the pupil driver in:Langman v. Valentine 
was not coveted. - The majority of the Court permitted her to. escape by pointing 
out that some one else, who was odvered, was present at the same.time. It is a pity 


-that in the Soottiah case the owner was not charged with being without insurance 


himself, aswe should then have had the benefit of the Court’s opinion on the fur- 
ther question whether, as is respectfully doubted here, there was in force at the re- 
levant time any insurance atall.—DJ..- ~ be, 8 fn 
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o> “aak ÈN TRANsBTr”  INSURANON POLIOIES — 

Tmi recent case of T. H. Adamson & Sons v. Liverpool and London and Globe 
Insurance Oo., Lid. (The Times; October 23, 1953) is an illustration of the construct‘on 
of a “cash in‘transit” insurance policy.’ Reported decisions’on this important type 
of insurance business are comparatively rare, and: it‘is proposed in this article to 
odnsider in outline the general position regarding this subject. ` : 

Tho insured must mak fall disdlosure of áll facta which would affect the judgment 
of a prudent underwriter in deciding whother or not to accept the risk, What facts 
are to be deemed matetial’ s upon the circumstances. In Horne v. Poland 

[1922] 2 K. B. $64), á case of b insurance, the fact that the insured was a 
reigner was held material, even though he had, lived in this oọuntry for twenty-two 
years, ln Hoff Trading Oompany'v. Union Insurance cy teas of CEM gia Ae) 
45 T. L. R. 466) the policy was avoided oñ the ground that the plaintiff had over- 
yalued seourities insured against loss in’ transit. - In Rozanes' V. Bowen ((1928)-82 
Lloyd L. R. 98) the plaintiff failed to, recover on a policy of insurance 
of jewellery against, theft, bécauss be had failed to disclose previous thefts 
which had ocourred.” In Sċhòolman v. Hall’ ([1961]'1 Lloyd's Rep. 139), 
another case on jewellery insufance, the defendant was held entitled. to avoid the 
policy on the ground that the plaintiff, had failed to ‘dislose that he had a oriminal 

The poligies covering loraes of money.in transit take @ variety of forms ;. here some 
of the more usual clauses which are found may be examined. , The ‘policy gives the 
dgtes of itf commencement and expiry, usually. with fifteen days’ grace after expiry 
for renewal. No claim, attacheg to the policy in respect of any loss occasioned by the 
infidelity cf the assured’s employees other than messengers, not to any loss osorik 
when the premises are closed. the money is in a looked gafe cr stropg room. 
glause normally excludes liability for losses oocasioned ‘directly or indirectly by war, 
invasion, civil war, rebellion, confiscation or nationalisation. Thére is a term which 
expressly states the estimated value of money, in transit during’ the period covered 
by the policy, and the, liability ofthe underwritersis limited ‘in respect of each, claim. 
Inthe bvent of a losa, claims must usually be notified within fourtean dayg after the 
d'soovery of the loss, and ‘the assured must give every aasistance ‘to’ the undérwriters 
concerning evidence as'to the property lost, the ciroumstanoes of the loss arid the 
person suspected of the theft, 9 | a aag e A 
ee usual ‘rales of construction apply.to cash in transit insurance pelicies. . Thue, 

bot i# to be given to all the words in a document ; technical oda are to be taken 
in their technical meaning ; and-use may be*made of the maxim verba Jarima aco- 
Drunmur „conira proferentem, iadi a eee od Os pete EG H tea EY NI ap 
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` In Pennsylvania Company for Insurances on Lives and Granting Annuities v. Mum- 
ford'([1920] 2 K. B. 537) the insurance policy covered losses of securities of a i 
nature through “being stolen, misappropriated or made away with by......fraud of 
[the plaintiffs’] officers, clerks.or servants...:..while in transit between any houses or 

laces within 100 mileafrom Philadelphia”, where the plaintiffs carried on bwsiness. 

t was the.practioe of the plaintiffs to store securities belonging to.customers jn their 
strong rooms. Sometimes the customers went to the premises themselves to with- 
draw their securities, at other occasions they sent somebody else to do’so én their 
behalf. - A servant employed by the plaintiffs repreeented to’ the strong room olerk 
that he had authority to receive securities on behalf of their owners, forged receipts 
for them, and misappropriated them. The strong room olerk supposed that the 
securities would merely be taken along for delivery to the owners in the receptiom room 
on the premises. The plaintiffs then sued the defendamt on the policy, but the Court. 
of Appeal held that the claim failed ‘on the ground that the loss did not fall within 
the words of the clause set out above. Scrutton, L. J., said that it was a considers- 
ble step to say that an operation both beginning and ending in the first “house” 
was a transit between houses or places. Examples of this would be taking the seou- 
rities from the safe.to another room in the office for the auditors to examine them 


and returning them to the safe, or taking them from thé safe to give toa ous- ° 


tomer in the waiting room in the company’s office. Neither of these, in his view, 
would be a transit between “houses or places’. ; 4. - 

- In Richardson v. Roylance ((1933) 50 T. L. R. 99) the plaintiff insured money in 
transit between a bank and “various places of disbursement in and around London 
including Staines”. The loss took place at Winchester, and the defendant, an under- 
writer, refused to pay.on‘the ground that it had not ocourred at a place of disburse- 
ment “‘in and aro London”. Oounsel for the plaintiff contended that there was 
no legal definition of London.; the area of London differed in different circumstances ; 
for merchant shipping, for instance, it included Dungeness. . ‘The reference to Staines 
had been copied from previous policies issued to the plaintiff by the defendant at a 
time when the plaintiff was doing some work there, but such a provision was no longer 
needed. Branson, J., gave Jadgment for the defendant, saying that although it 
might be difficult to assign an exact limit to ‘the area covered by the policy, he was 
quite olear that Winchester could not be described as in or around London. 

_In the Pen ia Company case the insured was protected against losses which 
were disco during a period of twelve months from September 1916, but which 
had occurred at any time from September 1909. The wording in T. H. Adamson 
œ Sons v. Liverpool and London and Globe Insurance Oo. Lid. (supra) was a little 
differant. In this case the plaintiffs had taken out a money in transit policy, and 
all claims in respect of a loss had to be notified to the defendants within fourteen days 
of tts occurrence. A servant of the plaintiffs misappropriated sums of money in 
transit from their cashier to the Post ce on & number of occasions from October 
1949 to June 1951. ae pe nitt notified the defendanta of the losses the day after 
they were discovered. rd Goddard, O. J., gave judgment “for the defendants 
except in regard to the last two thefte, for, with respect to the others, seventy-six 
in all, the notice had been given too late.’ The insurance company could not be ex- 
pected to agree to indemnify persons in respect of losses which went on for a long time 
and without being disoovered.—L.J. a 
Š e 
l THE WIFE AND THE MATRIMONIAL HOMH l a 

Ir seems now-reasonably safe to assert‘that banks and building sodieties can 
lend money to a married man on the ‘security of his matrimonial’home without 
first investigating his state of marital bliss. This view is based on Lloyds Bank, 
‘Lad. v. Oliver’s Trustes, discussed at p. 65, ante, which has now been strengthened 
by a further case in which the same problem—the position of the husbands mert-, 
is-a-vis the deserted wife—has been considered by the Court, this time with 
certain added refinements. ' In Barclays Bank, Ltd. v.:Bird ( [1954] 1 All ER, ` 

449) the husband, on February 10, 1947, -exeċuted. an -equitable charge on the 

e 
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matrimonial home in favour of a bank and irrevocably empowered the bank to 
appoint one of their officials to be his attorney for the pipor of executing ‘a legal 
RA agi _.In December, 1952, the husband d his wife, who obtained in 
T958; an order in the Quéen’s Bench Division under s. 17 of the Married 
Women’s Pro Act 1882 that she and her children be permitted to. reside in 
the ‘ho that the husband should not create any right in any other person 
to evict them or interfere with the residence. The husband was adjudicated bank- 
rupt inlay, 1988 ; subsequently a legal mortgage of the property was executed in 
favour of the hank. ‘In ‘an action by the bank for possession of the premises it 
was contended for the wife that the plaintiffs, being equitable mortgagees, -had 
no right to possession, since her right had priority, and that, in any event, the wife’s 
licenca prevailed over the rights of the bank.: Harman, J., took the view that it 
.did not matter in the circumstances that, at the date of desertion, the bank had 
nq légal estate ; they had, long before the wife’s wight arose, an equitable mortgage 
~ai ‘equity which ranked before that of the wife—and the bank, though they 
had not originally had the legal estate, had nevértheless an absolute right to have 
the legal mortgagé executed} in addition, the order restraining the husband, the 
donor of the power, from creating rights in the property in any ‘person other than 4 
-he.wife:in no way affected.the bahk’s rights. . V ' 
- A number, of decisions given iń recent years, of which Bendall v. McWhirter 
(Thos 1 All E.R. 1807) is one, have established the proposition that a wife who 
-been deserted by her husband has a right to remain in the matrimonial home. 
The precise nature and extent of this right is none too.clear. .The wife’s occupation, 
it is said, is comparable with that of a contractual licensee, save. that her licence is 
not revocable except by an order of the Court, and, asa contractual licensee who 
is in-actual occupation of the land, she has an interest which is valid in equity 
against the. successors in title of her husband. What then is the position of the 
husband’s mortgagee vis-a-vis the deserted wife, assuming that the property was 
mortgaged after the marriage was contracted but before the desertion took place? 
It is obvious that if the husband’s right of dealing with the property is subject 
to a clog or fetter that the house has an occupant whom he cannot oust of his own 
yolition, and the mo takes subject to this restriction, then the mortgagee’s 
power of sale may be-effectively impeded. That, in turn, raises the question at 
what point of time the wife’s right arises, on entry into the matrimonial homé as 
a wife or only on desertion. Counsel for the wife in Lloyds Bank, Ltd. v. Oliver's 
Trustee ([1958] 2 All E.R. 1448), where the facts were as postulated above, argued 
boldly that on entering the matrimonial home a wife, ad an incident of her matri- 
monial status, was entitled to. an irrevocable licence to continue to reside. on the 
premises so long as they. remained in the matrimonial home and thereafter during 
ay desertion:by..the husband and-the subsistence of the i and that that 
right attaahed on the moment of entering and was in the nature of an equity.which 


. bound all persons having subsequent ings with the premises rae a purchaser 


for value without ‘notice of her claim. .That view was empha y rejected by. 
Upjohn, J., who held thatthe earliest moment at which the right of the wife to 
continue td reside.in the matrimonial home against the husband’s will arose wes 
when the hushand: deserted his wife, and, since.that event occurred in the pregent 
case long after the mortgage was created, the -wife’s right was subject. to the 
mo ’ right. eer mie the mortga were entitled to possession. 


It'is legitimate to ask whether the decision can be taken to mean that it is the act 


at p. 888, sted, that marriage. confers the licence and desertion clothes it 
wi irpevocablity.—lide = Say ace a fe hikes ee 


Ae = 





rhe spicy DÈFANÇI op “pmuncarton™ ©. 0O O0, 
| Tas doctrine of delegation,» hich is said to.be founded on the maxim “no man 
cAn profit by his own wtong’’, hea had a chequered history.: Ita scope was-explain- 


e * t 
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ed by the Court of Appeal in a number of cases, such as Smith v. Baveystock ([1945] 
1 All E.R. 581), and, ak the authorities then stood, it appeared that where a positive 
duty had been properly delégated to an rienced workman, and, the workman 
failed to perform the duty and was inj as a result.of it, the employers had a 
complete answer to his claim based on breach of statutory duty. -Yet in Cake- 

y., Hopping Bros. (Whetstone), Lid. ([1947] 1 AN E R.8890 a case decided 
after the ` ing of the Law Reform (Contributory Negligence) Act 1948, the 
doctrine cecal a severe jolt, for the Court of Appeal seemed now to ingline to 
the view that delegation was but an element to be considered in allocating blame, 
in the sense that it might, in proper circumstances, contribute towards a reduction 
of damages. Later still, however, in Stapley v. Gypsum Mines, Lid. ([1982] 1 
All E.R. 1902) the defence of delegation was restored to its erstwhile strength; 
but when the case came before the House of Lords 958] 2 All E.R. 478), the, 
point was not mentioned and there is, indeed, no decision of the hi hest tribunal 
dealing with this problem. In this state of affairs it fell to Pilcher, J., in Johnson 
v. Croggon & Co.. Lid. ([1954 ] 1 All E.R. 121) to consider the matter anew. The 
facts need not be recapitula and it suffices to say that the learned Judge found 
that employers had properly delegated their statutory duty of selecting suitable 
gear to one of their employees, that the employee had failed to select such gear 
and that the accident in which he suffered injuries was due to his negligence and 
breach of statutory duty. In these circumstances Pilcher, J., doubted whether 
it could properly be said that the employers here were “in fault ” under s. 1 of the 
1945 Act and thought, therefore, that it would be ae matters too far to hold 
that in a case’of this kind the Court was compelled to find them at fault and then 
to allocate some very proportion of the blame—possibly ninety-nine per 
cent.—to the plaintiff. e employers, his Lordship continued, were “not, at 
fault in the popular sense” and there was no reason why the maxim ex turpi causa 
non oritur actio should not apply, with the result that the employee's claim failed. 
The decision, with respect, is one which accords with the common-sense point 
of view, but it leaves unanswered the puzzli question whether delegation 
is a complete defence in itself or only one of the factors to be taken into account 
in epee onak damages under the Law Reform (Contributory Negligence) Act 
1945.—L.J. ; ‘ 





Tua Ricut Nor To Jom 


Ir one of the fundamental freedoms of industrial democracy is the right of the 
individual to withdraw his labour, the corollary of it is the right.of the Individual 
not to join any industrial organisation, whether of workers or employers. It is 
not our purpose to advance into the political arena of controversy dver recent 
strikes or to discuss the true place and function in the State of the trade union 
movement. In the arena the dust of conflict may obscure vision, andsin the Keat 
of strike action the battle cry of a right to strike may cover and conceal the diff 
rence between the individual’s himself withdrawing his labour and his being 
ordered to do 40 by the organisation to which he Peoi. Standing aside in-the 
cooler shelter of a world of law, we write this to applaud the decision. of the 

ce Commissioner who has upheld an individuals right not to join a trade 

union. An electrician had voluntarily left his employment rather than yield to 
ressure to join a trade union. Being out of work he applied for unemployment 
efit, entitlement to which depended on whether or not he had just cause for 
Teaving. The Commissioner held that he had just.cause, because of the er 
of a stoppage of work by others if he did‘not jom; accordingly he was not dis- 
ualified from benefit (U) 88/58). We express no view whether the worker 
should or should not be ong to any union. He may have been wrong not to join, 
but it is right above all other considerations that he should be free tg deride 


whether to join or not,-—L.J. 
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REVIEWS 
Companion Volume to Digest of Labour Law Cases. By V.B. Kime, Personnel Officer, 
Associated t Companies Ltd. Bompay : Thacker & Oo. Ltd, Rampart 


. Row, Fort. 1954. , Roy. 8 vo. Pages 698. Price Rs. 22-8. . 
` Wa reviewed last year the Digest of Labour Law Cass by the same authar. This 
is‘a cofapanion volume to that Digest and it presents an abstract of all important 
decisions and awards on labour disputes subsequent to the period covered by the 
first volume. It embodies decisions of the Wak Courts in different Statea and of 
the Supreme Uourt of India. The arrangement in this work is the same as its pre- 
decessor. All decisions of the different High Courts on the Payment of Wages Act 
and of, the’ Factories Act have been incorporated in Part Il. Important decisions 
_on the Trade Disputes Act, 1920. have been included. In Part III many unreported 
orgers and decisions of the Labour Appellate Tribunal have been given. Thus the 
book will be found useful to those interested in labour questions. 
The Law and Practice of Estate Duty in India. By 8. K. Aryan, B.s.,B.L., Advocate’ 
Supreme Court of India. Aqsa : Wadhwa & Co., 45 Civil Limes. 1954. Vol. I. 
Roy 8 vo. Pages 359.: Price of Vols. I. & O, Re. 25. 


Tuts volume contains annotations on sections 34 to 85 of the Estate Duty Act, 1953. 
The. annotations are mostly based on English precedente, but they throw a good 
light on the interpretation of the various provisionsof the Indian Act. This Act is 
bound to lead to several kinds of malpractices. The pirpones of the Estate Duty 
Act in England are quite different from the for which this Actis enacted in 
Indis. The benevolent provisions of the Fgh Aot are a bleasing in disguise, 
whereas the object of the Indian Actis quite t. Itisthe heightof b 
ignorance that “not a single member of the Lok Sabha could point out this fact. 


E “The net of law is spread so wide, ms 
, No sinner from its sweep may hide... * 
i i © O wondrous web of mystery! 
Big fish alone escape fram thee!” 


There are five appendices in the book. Appendix A contains the rulesframed under the 
Act; Appendix B, the relevant provisions of the English Finance Acta on which the 
provisions of the Indian Act are based; Appendix O, the Statement of Objects and 
Reasons and the Report of the Select Committee ; Appendix D, relevant provisions 
of the various Indian Acts; Appendix E, a glossary explaining the meaning of 
important terms ing in the text of the Act. Thus, this is a very complete and 
exhaustive work on ‘the law and practice of Estate Duty. We have no doubt it 
will prove ‘setvicoable not only to lawyers but also to officers who have to tackle the 


intricate problems of Estete Duty. - 


The Law of Income-Tax in India. By V. 8. SuNnaram, Late of the Indian Audit 
& Accounts Service.: Madras: The Madras Law Journal Office. 1954. Seventh 
e Edition. Roy. 8 vo. Pages civ and 1554. Price Re. 37.8. : 


_ Wa welcome with plessure the advent of the seventh edition of this standard work 
on the Income-tax Act. Thè exhaustive commentaries and the oritical exposition 
of the provisions of the-Act have proved useful not only to lawyers but also to 
those who heve to deal with the Income-tax Act. The case law, English and Indian, 
js exhaustively dealt with. Thelarge number of decisions of various Ccurts since 
the publication, of the last editicn together with the extensive changes in the Aot 
‘taal haveled to thorovgh revision of the whole book. Extracte from the Indian 
States Finance Enquiry Committee Report have been given in the appendix, as 
thef thiw light on transitional problems which arise out of the financial integration 
of these States with the Union. Whereyer nectssary, short notes have been’giveh on 
Finance Acta. Part I embodies the text of the Income-tax Act, Part IT contains an 
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Introduction and the Income-tax Act-with commentary., There are six a ices 
dealing with topics connected with the law of Income-tax.' On the whole, this is a 
most exhaustive, most comprehensive and most elaborate commentary on the In- 
come-tax Act. ; 


The Constitution of India. By V. V. CHITALBY, B.A., LL.B., Senior. Advocate, 
Supreme Court of India, and 8. Arru Rao, B.A., B.L., Advocate, Madras High 
Court. Naarur: All India Reporter, Ltd. 1954. "Vol. O. Roy. 8 vo. . Pages 
viii and 1009-2160. : 


Wu welcome the seccnd volume of this omnibus publication. It is intended to be 


Psychological “Disorder and Crime. By LINDESAY NHUSTATTNR, M.D., B.80., M.R. 
o.p., Lompon : Christopher Johnson. 1953. Demi 8 Vo. : Pages 248. Price 21s. 
Tu learned author writes from wide experience as visiting Psychiatrist to Gaols, 

Remand Homes, Approved Schools, and as an expert’ witness in Courts. The book 

summarises the main psychological disorders and their relation’te crime for the 

benefit of lawyers, magistrates, bation officers and social wcrkers. It is 
divided into eighteen chapters dealing with various a a a8 Prychoneurosis, 

Schisophrenia, ia, Loss of Memory, Epilepsy, Alcoholism, Sexual Perversions, 

Murder, Theft, Juvenile Delinquency etc. The learned author discusses McoNaughten 

Rule and the Straffen case, in addition to the psychological implications of other 

well-known murder trials of recent years such as those of Heath, Haigh and Craig. 

He has oonfined himself easentially to the description of the common psychological 

disorders, giving illustrative case histories to show the of crime with which 

they are associated. He has fully succeeded in making hi clear to the lay 
reader, while being sufficiently technical to allow the book to be of use to those whose 
work brings them into contact with the law breaker. The value of psychothera: 
in dealing with offenders js still largely a matter of opinion. The author has fully 
succeeded in explaining to the non-medical, and especially the legal world aaah 
about the disorders of the mind and the available treatments of theee conditions. 


The Indian Land Problem and Legislation. By GovirpLaL D. Patan, M.A., PH.D., 
Chief Research Officer Taxation Enquiry Commission. Bompay; N. M. Tripathi 
Ltd., Princess Street. Demi 8vo. 1954. Pages xviand 534. Price Rg. 15. 

THIS book is a sequel to the learned author’s book entitled “Apati Reforms in 
Bombay.” . .It deals with land reforms of the Bombay State Part A, B and C 
States of India. The book is divided into two Parts. The First Part deels with the 
Bombay Land Reform laws enacted from 1950 to 1953 : the Second Part is devoted 
to All India Land Reforms such as Bhoodan Yagna, consolidation of holdings, tenancy, 
jagir and zemindary abolition. The learned author has attempted to survey the 
land reform laws of the States from Jammu and, Kashmir to Trav: noore-Cochin, arti 
from Assam to Cutch. He has treated the Jand problems as a matter of historical 
growth. The latest developments. in the land reform laws passed by various States, 
till February 1954, are incorporated.’ At the end of each chapter, the author has 
offered criticisms regarding particular land reforms. He has also offered some 

ions for the consideration of the State Governments, politicians, adminis- 
tratora and students of land economics. He has consideréd various view pointa of 
the land reforms and maintained poise and balance in the treatment of the subject. 

The book is with a Foreword from the pen of Shri Morarji Desai, Chief Minjster 

of the Bombay State, who, pointedly observes : “The question of the optimtim utili- 

sation of land is a very important one. The land reforms'which have bean: brought 
about so far are only the first step towards its solution, though much has beén 
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done, much remains to be done.” On the whole, we congratulate the author on 
bringing out an extremely useful book on the scope and sigiificance of land reforms 
in India. It is sure to be helpful to those who are interested in understanding and 
solving the land problem. : . 


‘Daly's (lub Law. By.O. J. QOLLINGE, B.A. (OXON.), Ghief Clerk of the Metropolitan 
Magistrates’ Courts. Lorno : Butterworth & Co., Ltd., BOMBAY : International 
Book’ House, Lid, 9 Ash Lane: Fifth Edition. ' 1954. Demi. 8vo. Pages 
xxviii and, 172. Price Rs. 13-14. =e 
Tas is a handbook of rights and liabilities in England of officers and members of 

clubs, and unregistered Societies.’ It is intended to be a guide to laymen as well as 

to la in dealing with points relating to olub management. [+t deals with the nature 

“and classification of ahibes jurisdiction of Courts ; expulsion of members ; con- 
stitution and internal arrangement; tion; sale of intoxicating liquor; betting, 

and. lo ; and finally dissolution of élubs. This is a book which should 

‘in the library of every club. < ; 


Conduct and Etiquette at the Bar. By W. W. BOULTON, B.A., of the Inner Temple, 
_Barrister-at-Law, Secretary to the General Council of the Bar. Loxvox : Butter- 
worth & Oo. Ltd., Bombay : Interriational Book House, Ltd., 9 Ash Lane. 1953. 

Demi. 8 vo. Pages viand 85. Price Rs. 6-6. . 

‘Tuts isan up-to-date guide to rules ofetiquette at the English Bar: Ita objectisto 
provide for the use of the practitioner a reasonably comprehensive collection of 
decisions of the Geheral Council of the Bar on the numerous matters which fall 
under the heading of professional conduct and etiquette. All these points are set 
‘ out ima convenient and logical manner for tho Dupe of easy reference. The 
elaborate index at the end would be found very, for this p . We unhesi- 
tatingty say that this hotk should be on the sbalf of every Law Library in India. 
Comparative Survey on Juvenile Delinquency. Part IV. Asia and the Far Kast. 

‘By Miss Karayan H. Cama, PH. D., formerly Judge of Juvenile inquency 

Court, Bombay. Naw York: Department of Publication Information United 

Nations. 1954. Roy. 8 vo. Pages vi and 123. Price $1. 

Tams report forms a bai of the world-wide study of juvenile delinquency 
by the Department of Social Affairs of the United Nations at the request o. the 
Social Commission and the Koonomio-Social Council. The study consists of five 
regional rts dealing with Asia and Far Kast, Europe, Latin America, the Middle- 
East and North America. BAK ee ee ee ing prao- 
tices in the treatment of juvenile delinquency in the countries covered. e re- 
porta are prepared by well-known experts. Pireva. publication. -The 
L epe the various regional consultative groups be submitted to- the first 

orld Congress on the prevention of crimeand the treatment of offenders organised 
by the United Nations. me a 
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LEGAL PROCEEDINGS IN RESPECT OF DEBTS el 
e - Kary . 
Tux methods given by ancient Hindu lawyers-for realising debts were charac- 
terized by loftiness of ideals and it may be observed-that the ancient were 
not only guided by an idea of temporary expediencies but were influenced By the 
higher idea òf dharma, which travels between revelation and eat welfare of 
the entire community. Though the provisions of ancient Hindu law on the point 
as to how debt was realised are v Interesting to Hindu scholars, still the present 9 
Hindu law is not developed on those lines. As regards legal roceedings, the 
present Hindu law has given rise to various important and complicated questions 
—questions which were not even thought of in ancient days. The question of legal 
p ings has now occupied such an important position in the present Hindu law 
of debts that it would be better and advisable to dicts that topic as exhaustively 
‘as possible. The subject may be’ considered under the following heads :— ~ 
1) Suits by a creditor, - 
) Limitation -for such suits, 
8) Execution of a decree, 
4) Son’s rights and remedies regarding sale, 
5) Alienation by.father, and _. . a = 5 Geb 
(6) Adjustment .and partition. ee te ae Poe ies, OF - 
: 1, SUITS BY A ORHDITOR ` 
(A) During father’s life-time. Se LY ee A i 

In a case where the son is bound by the pious obligation theory to his father’s 
debt, the creditor may sue the father alone, or may sue both the hit er and son, 
but it is to be re that the son alone cannot.be sued during the father’s 
life-time, for the reason that the father is primarily liable to discharge his own debt, 
and consequently when the father is alive, the son alone cannot be sued. 

When the creditor sues the father alone and gets a decree against him, he is . 
entitled to execute the decree by attachment aad sale of the interest of both the . 
father and the son in the joint family property. The sale in guch cases is binding 
on the son, even though he was not impleaded in the suit against the féther, unless 
of course the debt incurred by the father was for an immoral -or illegal purpose, 


—_—— 


- CONFLICT oF AUTHORITIES 


When Ging teal ee et ee the 
sons as not being illegal or immoral, and a partition takes place between him and 
his sons after decree, a question crops up as to whether the decree can be executed —- 
by attachment and sale of the properties which have come to the sons under the 
partition, or whether the judgment-creditor must bring a separate suit. °On_ this 
point there is a conflict of authoritiés, ` S 
There are various cases in which it has been held that the creditor’s remedy is to 
file a separate suit against the sons. -(Vide ee Shivli v. Vannaji 
Sakalchand' wherein various cases are referred to). t even in cases jt is 
to be remembered that the liability of the property in the hands of the dhs be’ 3 ° 
ase 7 1 (1042) 45 Bom. L. R. 457. E ° i 


~ 
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ee against for the debt is Jon recognized. So far as the Bombay High 


art is concerned, there is a clear authority in Annabhat v. 'Shivappat, wherefrom 
it will be seen. that in such cases the decree can be executed by attachment and 
sale of the Pe which have come to the sons under the partition, and that the 
judgment itor need not bring a separate suit (vide Chanmallappa’s case re- 


. ferred to above). 


Lokut J. in Surajmal Deoram v. Motiram Kalu? discussed the authorities at 
considerable length and laid Gown various propositions, of which those material 
for the point in question are as follows (p. 1189) :— . 

“A decree against the father alone, passed when he was joint with the son, & binding on the 
son even after partition, though it is open to him to impeach it, either in execution 
or in a geparate suit, on the ground that the debt for which the decree was passed was incurred 
„for immoral or illegal p b 


urposes. 
If such deues is to be executed after the son has separated from his father, the son must be 


. a party to the execution proceedings, tf his separated share is to be proceeded against. Other- 


wise its sale will not be binding on the son.” 
The propositions laid down by the Nagpur High Court in Jainarayan Mulchand 


v. Sonaji? are these :— 


“When in execution of a mortgage decree for sale passed against a Hindu father exempting 
from liability the son’s share in the undivided property, the father’s share is exhausted and a 
personal decree is passed against the father, the debt covered by the personal decree, being neither 
illegal nor immoral, imposes a pious obligation upon the undivided son and the decree may be 
enforced by attachment and sale of the son’s undivided share under section 60 of the Civil Pro- 
cedure Code even though it was exempted by the original mortgage deoree. 

‘Where, however, afler fudgment in the mortgage suit and before execution of the mortgage 
decree there was a partition of a joint family property, the property allocated to the son’s ahare 


will not be Hable to attachment and sale in execution of the personal decree against the father.” 


Having regard to the authorities referred to above and taking into account 
general principles, I think that if there is partition after the decree, the judgment- 
creditor need not bring a se te suit, but he’is entitled to execute the decree 
obtained against the father by attachment and sale of the E which have 
come to the sons after the partition, for it is settled law that when a son is under 
a pious obligation to pay his father’s debt, the creditor may execute a decree 
against the father alone by a proceeding against the entire interest of both father 
and sons. A partition between the decree and execution proceedings does not, in 
my opinion, change the position. 

PARTITION DURING THE PENDENCY OF THE SUIT. 

When there is a partition during the pendency of a suit, the law is as follows :— 

(1) If the sons were separated before the decree was passed against the father, 
the sons would not be bound by the decree against their father alone, and no suit 
would lie against the sons to recover the amount of the decree. 

- (2) ‘Thg decree against the father, no doubt, creates by its own force a debt 
inst him: 

(8) - But the sons would not be under a pious obligation to discharge it, as such 
debt was created after they had separated from their father, although it arose 
out of the old debt in when they were joint with him. 

e (4) To obtain a decree against a son for holding his separate share liable, the 


. creditor must either join the son as a party to the suit against the father, or if 


he has already obtained a decree against the father alone after the partition. 
(i) he must file a separate suit against the son on the original debt, if-it be in 


time, . : 
(is) or sue for a declaration that the son’s separated share in the joint famil 


ily 
‘prope is liable to be attached and sold in execution of the decree against the 
ther 


or the satisfaction of the entire decretal amount, or such portion of it 


a5 pay be found binding on the son, 


e 
1 (1928) 80 Bom. L. R. 539, 
B. c. 52 Bom. 876. 
*3 (1980) 41 Bom. I, R. 1177, © 


. s. c [1080] Bom. 658, . 
: 8 [1986] Nag. 186, 
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(Ramchandra Rango v. Annaji Venkatesh'. Vide various cases quoted in 
Ramchandra’s case). , ; 


SUITS AGAINST FATHER AND SON. 


In a case where the son is under a pious obligation to pay the father’s debt, 
the creditor may sue both father and son and get a decree against them, for the 
debt due to him. Mulla has said— 3 

“It is open to the son in such a suit to show that the debt was incurred by the father to the 
knowledge of the lender for an immoral purpose and to resist a decree’ against his share on that 

und.” 

Ai (Principles of Hindu Law by Mulla, oth Edn., pp. 889, 340). - 

In support of this proposition the Privy Council decision in Sat Narain v. 
Behari is cited. 4 e . 
Their Lordships remarked in that case as follows (p. 140) :— . 

“... When the decree which was executed was made in a suit to which the sons were not parties 
and the property sold was the joint property of the father and the son, the sale was good on the 
principle of Hindu law that it is the pious duty of a Hindu son to pay his father’s debts unless 
it is shown that the debt in respect of which the decree was made was contracted by the father 
to the knowledge of the lender for the purposes of immorality.” 

It may be remarked that it is difficult to understand as to how the lender's 
knowledge of the immoral purpose can render the sale bad if the execution pur- 
chaser had no knowledge of such purpose and purchased the pro bona fide 
for valuable consideration. The knowledge of the purchaser, and not the know- 
] of the lender is the determining factor in such cases. The same a pears 
on the view of their Lordships of the Privy Council in Girdharee Lal v. Kantoo 
Lall: Muddun Thakoor v. Kantoo Lal and Suraj Bunsi Koer v. Sheo Proshad Singt, 
and I think that the reference in the aforesaid passage of the Privy Council decision 
in Sat Narain v. Behari Lal to the lender is perhaps an inadvertent slip. 

In this connection the case reported in Pa Singh v. Balwant Singh’ may 
be noted. In that case the learned Judges, of whom Borkitt J. was one, said as 
follows (p. 521) :— 

“We know of no express authority for the proposition advanced by Mr. Sunder Lal that a son 
who disputes hts liability to pay his father’s debt contracted for immoral purposes must ordinarily 
prove that the lender was aware of the object for which the money was borrowed, though there 
in the highest authority that he must do so if he is attempting to recover ancestral. property 
which has already passed out of the family.” 

Hindu law gives immunity to sons from liability to their father’s immoral 
debts and it would be practically a death-blow to this rule of Hindu law, if it were 
the law that in order to absolve themselves from the liability, the sons (for whom 
it is no easy matter to satisfy the heavy onus which lies upon them in ,challeni 
loans incurred for immoral purposes) must prove not merely the purpose for hick 
such debts were contracted, but also that the lender knew of the immoral purpose 
of the loan. z 7 

I think that all that the son has to prove to establish his immunity from the 
pious obligation in a suit by the creditor is the immoral character of the debt, 
and it is not necessary for ee to prove further that the creditor lent with the 
knowledge that the loan was incurred for an immoral purpose. (Vide alse 
Lakshmanaswami v. Raghavachryulu’.) 


(B) After the Father’s Death. 


When there is no suit against the father and when the.father is dead, the Creditor 
may institute a suit and get a decree against the son, and is entitled to attach and 
sell the whole interest of the father and son in the co-parcenary property, pro- 
vided of course the debt contracted by the father was not for an immoral or illegal 


1 Gee Boia P 1037. s. c. l4 . L. R. 187.09 °% > 
2 (1924) 27 Bom. L. R. 185, . 4 (1879) L. R. 621 A. 88. ` -" 

8. 0. L. R. 52 I. A. 22.. 5 (1000) aa ame gon” om eoii 
8 (1874) L. R. 1 I A. 821, 6 [1948] A. L R. Mad. 29a 10°00) 9 
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p . As for survivorship the.son cannot claim the benefit thereof as he is 
under a pious obligation to pay his father’s debts. (Devi Das v. Jada Ram.) 


2. LIMITATION FOR SUCH SUITS. 


When a suit is file against the father alone to recover an unsecured debt in- 
curred by him for his own Skee benefit, the period of limitation is three years 
when the debt sued upon becomes due and payable. (Limitation Act, arts. 57, 
58 and 67). When, however, a suit is brought against a father and a son or 
against the pon after the father’s death, we find that there is some conflict of 
opinion. ; 


Ba 3 CONFLICT OF AUTHORITIES. - 

In Mallesam Naidu v. Jugala Panda’ certain creditors having obtained a decree 
in 1882 kept alive that decree until 1898, when the judgment-debtor died: They 
then sought to make liable the property of the deceased in the hands of the defend- 
ants, his sons and representatives, stating the cause of action against the said 
defendants as having arisen in 1898, the date of their father’s death. The son 
pleaded limitation and the question was whether the period of limitation against 


œ the sons began to run from the date of the death of their father, or from the date 


at which the debt originally became due. On a reference being made to a full 
bench as to whether a creditor in the position of the plaintiff has a further right 
to sue the son for his father’s debt on the death of the father, apart from the right . 
to sue him in the father’s life-time for such debt, it was held that m such a case 
there were no two causes of action, and such a creditor had not a further right 
to: sue the son for his father’s debt on the death of the father, apart from the right 
to sue him in the father’s life-time for such debt, and that, in consequence, the 


- suit was barred by limitation. 


In Narsingh Misra v. Lalji Misra? the father of a joint Hindu family executed, 
on June’ 28, 1898, a simple money-bond payable on June 18, 1894. e money 
not being paid on the due date, a decree was inst him on June 17, 1897. 
The father died in 1899, and after his death the creditor attached certain joint 
family property in the hands of the sons. The sons objected-to the attachment, 
and their objection was allowed. Thereupon the creditor, on January 22, 1900, 
filed a suit against the sons claiming payment from them of the father’s debt. 
It was held that the'liability of the sons to pay their father’s debts accrued on June 
18, 1894 (when the bond became Fab) and that the suit was one to which 
art. 120 of the Indian Limitation Act applied, and was, therefore, not barred by 
limitation. ' 

. ANALYSIS OF THE NATURE OF THE CONFLICTS. 


(1) Having regard to the views of the Madras and Allahabad High Courts 
referred to above, it will be seen that according to the Madras High Court there is 
only one gause of action which arises against the father and the son equally on 
the date when the debt becomes due and payable and that the period of limita- 
tion begins st a ree them both from that date. 

2} Followmg this view the Madras High Court has held that whether the suit 
is brought both against father and son, or is brought against the son after the 
éather’s death, the period of limitation is, in the case of an unsecured debt, three 

ears from the time when the. debt becomes due and payable. (Mallesam 
aidu v. Jugala Panda‘, and Periasami Mudaliar v. Seetharama Chettiar’). 

(8) |The view of the Allahabad High Court is that the son’s liability is not 
governed by the same article which is applicable to the father’s liability; and 
that the proper article for son’s liability, which arises from the pious obligation 
to pay the father’s debt, is art. 120 of the Limitation Act. The period of limita- 
tion, according to that “onmibus” article, is six years from the date when the 

A right to sue accrues. 


e 
1 (1988) 15 Lah. 50. . + peel ie T aa F. B. 1. 
2 (1900) 28 Mad. 292, F.B. > » a (1908) 97 Mad. 248. 
© 3 (1001) 28 AIL 206. À ; 
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(4) Thus there is q difference of opinion between the Madras High Court on 
the one hand and the Allahabad High Court on the other, but it is to be noted 
that the difference is as regards the period of limitation and not as regards the 
starting point of limitation. Both the High Courts are agreed that the aoe 
point of {imitation in such suits is the date on which the debt becomes due an 
payable. (Narsingh Misra v. Lalji Misra; and Maharaj Singh v. Balwant Singh?). 

(5) It is submitted that the correct view as regards the period of limitation is 
the view of the Allahabad High Court and that the proper article applieable is 
art 120, (Vide also Brijnandan Singh v. Bidya Prasad Sirigh*. It appears that 
the Calcutta High Court is in favour of the view that art. 120 apples to such 
suits), : 


SECURED DEBTS. (MOVEABLE PROPERTY), 


In the case of secured debts, whether the suit is brought against the father 
alone, or both against father and son, or against the son after the death of the 
father, the period of limitation, so far as the father’s liability is concerned, is 
governed by art. 182 which provides a period of 12 years from the time when 
the money sued for becomes due. As regards son’s liability we get a conflict of 
authorities. 


CONFLICT oF AUTHORITIES. 


In the case of Suraj Prasad v. Golab Chand? Ghose and Harrington JJ. held 
on the authority of the full bench case of Luchmun Dass v. Giridhur 
that when a Mitaksbara father executes a mortgage for a debt which is neither 
antecedent nor immoral, the mortgage is not bindmg on the son, and a suit brought 
against the son, after the death of the father more than six years after the due 
date, must be dismissed as barred by limitation. This case was dissented from 
by Brett and Sharjuddin JJ., in the case of Maheswar Dutt Tewari v. Kiskun 
Singh’ wherein the learned Judges held that the fall bench case had been virtu- 
ally over-ruled by the Privy Council in the cases of Nanomi Babuasin v. Modhun 
Mohan* and Bhagbut Perehad Singh v. Girja Koer.” Then in the case of Kiskun 
Pershad Chowdhry v. Tipan Pershad Singh’ Mookerjee and Holmwood JJ. dis- 
sented from Maheshwar Dutfs case and refrained from making a reference to the 
full bench, only because that was a case wherein the suit had been brought within 
six years from the due date. 

In view of conflict of judicial opinion, the following questions were referred to 
the full bench in Brijnandan Singh v. Bidya Prasad Singh’ : 

(6) Whether the decision of the Full Bench in the case of Lucho Dase v. Giridhar 
Ohowdhry has been over-ruled by the Privy Council or susperseded by ‘subsequent legislation? 

(4) Whether a suit upon a mortgage effected by a father governed by the Mitabshara 
Law for a debt which is neither antecedent nor for family purposes and not proved to be 
immoral, brought after the death of the father against the sons, some of whom were adults and 
some minors at the time of the mortgage, ts governed by...art. 182 of...Limitation Act? 

The first question in each of its two branches was answered in thé negative, 
and as for the second question it was held that art. 182 had no application and 
that art. 120 governed the case. 

a PRESENT Postrion. 

(i) So far as the son’s liability is concerned, the period of limitation is, accord: 
ing to the Madras decision referred to above, three years. 

(if) According to the views of the Calcutta and Allahabad High Courts (vide 
the cases quoted above), the son’s liability is governed by art. 120ewhich 
provides a period of six years. 

(uf) It is submitted that the correct view is that the son’s liability is governed 
by art. 120 and not by any other article which prescribes a period of three years. 


1 (1906) 28 All 508, 516. 6 (1 18 CaL 21, P. © 

2 (1915) 43 Cal. 1068. 7 (1888) 15 Cal. 717, P.O. e * >œ 
8 ¢1900) 77 Cal. 762. . 8 (1907) 34 Cal. 785. 

4 5 Cal 855, F.B.. N *9 (1915) 42 CaL 1068, F. B. f 
5 84 Cal, 184. 
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8. EXECUTION OF A DECREE. 


As sale of co-parcenary property in execution bf a decree against a 
father the following points may be noted :— 


° (i) The rights of the ay elem in a joint Hindu family ee of a father 
m e fami 


and his sons do not differ those of the co-parceners in a lik y consisting 
of undtvided brethren, except in so far as the sons are affected by the obligation 
of Hingu law to pay their father’s debts, and by the fact that he is na y the 
nee of the joint family estate. 

(2) Underethe Hindu law, subject to certain limited exceptions, the whole of 
the undivided estate of a joint family is liable in the hands of sons for the debts 
of their father. Accordingly, where ancestral property has passed out of the 
family, either under a conveyance executed by the father in consideration of an 


' antecedent debt, or in order to raise money to pay off an antecedent debt, 


`- hands of the sons in execution proceedings, and it was not incum 


of under a sale in execution of a decree for the father’s debt, his sons, by reason 
of their duty to pay their father’s debts, cannot recover that property, unless 
they show that the debts were of a kind for which they would not have been 
liable, and that the purchasers had notice to that effect. 

(8) A purchaser at an execution sale, being a stranger to the suit without such 
notice, is not bound to make an inquiry beyond what appears on the face of the 
proceedings. (Suraj Bunst Koer v. Sheo Proshad Singh). 


LIABILITY OF ANCESTRAL PROPERTY IN EXECUTION PROCEEDINGS. 


` (1) Where a money, decree had been passed against a father and the father 
died before execution p ings, there was a conflict of judicial decisions. 
According to the Madras and bad decisions, a decree against a Hindu father 
could ‘not be executed against ancestral property in the hands of the sons, even 
to the extent of the father’s interest in the property and the only remedy for the 
decree-holder was to file a regular suit against the sons. According to Bom- 
bay and Calcutta High Courts, the decree-holder could follow the property in the 
t on him to 
institute a suit against the sons. (Umed Hathising v. Goman Bhatji?, 
Shivram v. Sakharam*, Amar Chandra Kundu v. Sebak Chand Chowdhury, 
Ravi Varma v. Koman: Narayana v. Koman’, Lachmi Narain v. Kunji Lal.®) 

The conflict was set at rest by s. 58 (new) of the Civil Procedure Code which 
provides that for the. purposes of g. 50 and s. 52, pro in the hands of a son 
or other descendant which is liable under Hindu law for the payment of the debt 
al Cente AO ee ee ee ee shall be 
deemed to be prop of the deceased which has come to the hands of the son or 
other descendant as his legal representative. : 

This seetion is in consonance with the view taken by the Bombay and Calcutta 
High Courts, and it shows that the view of the Madras and Allahabad High Courts 
is no longer good law. 

(2) en a decree has been inst the sons in respect of their father’s 
debt for payment of the debt out of their ancestral property, the decree-holder is 
entitled to execute the decree by attachment and sale of the ancestral pro 
that has come to the hands of the sons. (Vide ss. 52 and 88, Civil Procedure neki 
° (8) Where a money-decree has been passed against the father, and the father 
dies before sale of the ancestral property, but after attachment thereof, the execu- 
tion pinerang can be continued against the sons. (Vide s. 47 of the Civil Pro- 
cedure Code which bars a separate suit in such cases). 


(4) Similarly where a mortgage decree has been passed against the father for 
sale of an pro mortgaged by him, and the father dies before sale of the 
pro m ere is no attachment in such cases) the execution pro- 


o ( 
be continued against the sons. 
? (1979) L. R. 6 L A. 88, s. c. 10 Bom. L. R. 989. 


s. o. 5 Cal 148. i 4 eer) E Mad. sean. . 
e 2 (1895 20 Bom. 3885. ° 5 (1881) 5 Mad. 288. 
8 (1908) 88 Bom. 89, 6 (1894) 16 All, 449. t 
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INTERPRETATION OF EXECUTION PROCEEDINGS. 


The most important case on this point is Singh v. Tagore’. In that 
case, in execution of a mortgage decree against the father of a joint acres 
family who alone was a party to the mortgage, the A and execution 
ings, his two sons, the other members of the family, objected that only 1 ator of a 
Patni Taluk forming the joint family IPEN cauld ‘be sold, on the allegation 
that the debts in respect of which the Aeon had been made were contracted for 
illegal and immoral purposes and the order for sale was amended by addig the 
words “right, title and interest” of the judgment-debtor. The property was 
sold and purchased by the decree-holder. In a suit by the sons to have it declared 
that only 1/8rd of the property passed by the sale, both Courts in India found 
that the debts were for legal and necessary purposes. The Privy Council Meld: 


(1) That the proper construction of the order forsale, as amended, was that, ` 


if the plaintiff succeeded in establishing that the debts had been incurred fer 
immoral purposes, only 1/8rd of the property would be affected by sale. 

(2) That if they f in that contention the whole of the property would be 
held to have by sale. 

(8) That the expression “‘right, title and interest” did not limit what was to 
be sold to a 1/8rd share. i 

(4) And that in cases of this kind the substance, and not the mere technicalities 
of the transaction, should be regarded. . 


ANALYSIS OF THE PRINCIPLES. 


(1) When a property is sold in execution of a decree, it is highly important to 
ascertain as to whether the sale passed the entire property including the son’s 
interest therein, or only the father’s interest in the property. 

(2) In such cases it is the substance and not the ntere technicalities of the 
transaction which are of the utmost importance. 

(8) The words ‘‘right, title and interest” aoe refer to the entire property or 
to the father’s interest only in the 

(4) To find out what oar aad exactly mean, the price paid by the pur- 
chaser, the terms of the e Don proceedings and the intention of the parties 
are to be taken into account, 

(5) If what is sold and bought is the entire pro , the auction purchaser 
is entitled to possession of the whole property. ; however, what is sold and 
bought is only the father’s interest, the purchaser is ‘not entitled, except in some 
cases in Bombay, to possession of any a of the e his remedy being 


to file a regular suit for partition and possession. Lal v. Jugdeep 
Narain Singh, Abdul Aziz Khan Saheb v. A meant N 7 , Sripat Singh v. 
Tagore’, Dayanand Pandurang v. Daji Narayan’). s 


4. Son’s RIGHTS AND REMEDIES REGARDING SALE. 

The law in this t, in brief, is as follows :— r 

(1) Generally speaking a decree obtained against A cannot be executed by 
attachment and sale of B’s property, but this proposition does not hold good ih 
the case of sons who are under a pious obligation to pay the father’ s debt. Because 
of this pious obligation, the entire property including the son’s interest -thereif 
is liable to be attached and sold in execution of the decree against the father. 

Py When the property is attached, the son may pve an application under 
0 I, r. 58 (C.P.C), objecting to the attachment and sale on the ground that there 
was no debt of the father or that the debt for which the decree has been passed 
was incurred by the father for an immoral or ill 

(8) Instead of filing an application under o AXE E Be, r. 58, the son may file a 


1 (1916) L. R. 44 L A. 1, 27 Mad. 181. 
s. oc. 19 Bom. L. R. 290. 4 (1916) L R. 44, LAL 1, e ° 
2 (1877) L. R. 41. A. 247, . . 8, c. 19 Bom. L. R. 290. 


8. œ 8 Cal 198. s, °S (1926) 50 Bom. 798, 
8 (1908) L. R. 81 L A. 1, 5. 0. 28 Bom. L, R. 1082 è? 
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guit against the decree-holder for a declaration that he is not bound by the decree 
against the father, and for an injunction restraining the dectee-holder from selling 
the whole co-parcenary property including his interest. To succeed in such suits, 
the son must prove that the debt for which the decree was obtained was contracted 
by the father for an immoral or illegal purpose. 
(4) “In the case of a mortgage decree, attachment is not necessary and conse- 
quently sale takes place without any attachment. At the time of sale the son may 
ive public notice to the intending bidders saying that no debt was really owed 
y the father or that the debt for which the decree was obtained was tainted with 
immorality. e 
(5) If property is purchased after such notice, the son can get the sale set 
aside in a subsequent suit if he shows that the debt was incurred for an immoral 


ie gia The auction purchaser, though he be a stranger to the suit, will, in 
“su CASES 


, be deemed to have had notice of the son’s claim. 

(6) Even before the mortgaged property is sold, the son may file a suit a ier 
a mortgagee for a declaration that he is not bound by the decree against the father 
and for an injunction restraining the mortgagee from selling the whole mortgaged 
property. 

(7) Where, however, property has passed out of the joint family under an 
execution sale, it is no lo incumbent on the purchaser to prove legal necessity, 
and the son cannot set aside the sale without showing illegality or immorality. 

(8) There is no distinction between a secured and an unsecured debt so far 
as auction purchasers are concerned, but there is a distinction between a stranger 
purchaser and a decree-holder-purchaser. 

19). This distinction is as follows :— 

ere joint family property is sold in execution of a decree against a father, 
and where the decree-holder himself is the purchaser, the son is entitled to recover 
his interest merely by proof that the debt was tainted with immorality or with 
illegality. If the purchaser is a s T to the suit, the son must show that the 
debt was incurred for an immoral or illegal purpose and must further prove that 
the purchaser had notice that it was so contracted. 

(10) In order to show that the debt had been incurred for immoral or illegal 
papaa, it is incumbent on the son not only to show the immorality or illegalıty 
of A debt, but that there was a distinct connection between the debt contracted 
an e immorality or illegality set up. (Jahan Singh v. Hardat Singh}; Karan 
ae v. Bhup Singh’; “Abed Karten Bam Kishore’ Beni Pareha v. Puran 

hand‘). 


5. ALIENATION BY FATHER. 


A very important case on this point is that of Mussumut Nanomi Babuasin v. 
Modun Mohun’. In that case their Lordships of the Privy Council thought that 
there was considerable difficulty in giving effect to each of the two principles 
of the Mitakshara law, viz: 

(1) A son takes a present vested interest jointly with his father in ancestral estate, and 

(2) He b legally bound to pay his father’s debts, not incurred for immoral purposes, to the 
extent of the property taken by him through his father. 


Lord Hobhouse observed in that judgment (p. 17) :— 


e “Tt appears to their Lordships that sufficient care has not always been taken to distinguish 
between the question how for the entirety of the joint estate ts Hable for the father’s debts, and 
the question how far the sons can be precluded by proceedings taken by or against the father 
alone from disputing that liability. Destructive as tt may be of the principle of independent o0- 
parcenary rights in the sons, the decisions have for some time established the principle that the 
sons cannot set up their rights against their father’s alienation for an antecedent debt, or against 
his creditors’ remedies for their debts, if not tainted with immorality. On this important ques- 
tion of the liability of the joint estate their Lordships think that there is now no conflict of autho- 
rity.” 


è ° 
1 (1984) 57 ALL 857. 4 . (1895) 28 Cal. 202. 
2 (1004) 27 All. 16. . 5 (1885) L. R. 18 I. 41, 
8 (1925) 47 AlL 421. 5. 0. 18 Cal, ai. 


VOL. LVL] JOUBNAL. 89 


This pregnant statement of his Lordship has created much confusion and mis- 
conception, and it is upon the interpretation intended to be conveyed by his 
Lordship that the Ju in the various Courts in India have differed. On the 
one hend it has been held that this dictum is an authority for the proposition that 
a Hindu father in a joint Mistakshara family can give a vglid mortgage of the 
joint ancestral property as security for an advance made to him at the time, 
“not to satisfy the antecedent debt or a family necessity, but not made for an 
immoral purpose.” On the other hand the view taken by other Judges is thgt this 
interpretation is too wide and that a mortgage to be valid must have an antece- 
dent debt or some family necessity to support it, or at least the mortgagee must 
after reasonable inquiry have satisfied himself as to the existence of an antecedent 
debt or a family necessity for the loan. (Vide Chandradeo Singh v. Mata Prasad’; 
vide also the various cases quoted in Chandradeo Singh’s case). : 


Having regard to the various cases, it can be said that the correct law on the ° 


point in question is, in brief, as follows :— 

(1) The father of a joint Hindu family governed by the Mitakshara law cannot 

execute a mortgage of the joint family property which will be binding on his sons, 
\ where the loan 1s not obtained for family necessity or to meet an antecedent debt. 

(2) A creditor suing to enforce against the sons, a mortgage executed by the 
father in a joint Hindu family over the joint family property is bound to prove 
that :— 

(a) The loan secured by such mortgage was taken to satisfy an antecedent debt, 

(5) or it was justified by some family necessity, 

(c) or at least that he before advancing the loan, made inquiries which 
reasonably led to the belief that the loan was required for family neceasity or to 
pay off an antecedent debt. 

(8) Where a Hindu governed by the Mitakshara law seeks to set aside his 
father’s alienations of ancestral property, and where the aliences are purchasers 
at court sale held in execution of a decree against the father, it is not enough for 
him to show that the debts, for which the decrees were passed, were contracted 
by the father for immoral purposes, but it must also be shown that the auction 
purchasers had notice that the debts were so contracted. 

The points to be determined in such cases are :— 5 

(a) t was the interest that was bargained for and paid for by the pur- 
chaser? Was it the father’s interest only or was it the interest of the entire 
family? 

(5) Were the debts, for which decrees were obtained under which the property 
was sold, contracted for immoral purchases? and - 

c) Had the purchaser notice that the debts were so contracted ? 

A Though an alienation by the father of joint family property, neither for 
legal neceasity nor for an antecedent debt, does not bind the son’s interest in the 
property, still the son, who is under a pious obligation to pay his father’s debts 
not tainted with immorality or illegality, is liable to pay debt qua-debt. 

(5) In other.words the mortgage in such cases gua-mo cannot bè enfo 
against the son’s interest in the mortgaged property, but the son being under a 
poe obligation is liable to pay the mo t qua-debt, if it was not incurred 

or an immoral or -p < | S v. Mata Prasad, Krishnaji 

Lakshman v. Vithal | Benga, Sami Ayyanger v. PonnammaP, Periasami, 

Mudaliar v.*Sestharama Cheittart, Kandasami Gounden -v. Kuppu Mooppan', 
Kishun Pershad Choudhry v..Tspan Pershad Singh). 


6. ADJUSTMENT AND PARTITION. e 


As regards adjustment and partition we are to note that according to Hindu 
law the father’s debts are a first charge u n the inheritance and must be paid 
T full before tliere caa ba mirdamas (or Amiao ~ {Narada XIT, 82). 

In a suit for partition, therefore, the Court should provide for the payment of 
1 (1909) 81 All 176, F. B. . 4 gar IT Mad. 248, m, °°. 
2 12 Bom. 025. 5. (1019) 48 Mad. 421. 

a f 21 Mad, 28. 6 84 Cal, 785, ° 
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the father’s debt which was incurred prior to the suit, out of the joint family 
estate of the father and his sons, before directing partition of the estate by metes 
and bounds., It is some times argued that in a partition suit between a father and 
sons, the father must be left to pay all the debts incurred by him, even if they are 
just debts, out of hig own share, and that the shares of the sons are not liable for 
those debts. In support-of this argument it is maintained that as soon as the 
partition suit is brought, there is a severance of status between the father and the 

_ sons and the shares of the sbns’are not liable for the father’s debts thereafter. 
This argument may be sound in respect of the debts contracted by the father 
after the institution of the partition suit, but it is undoubtedly erroneous so far 
as the debts previously incurred are concerned. It may be noted that the fallacy 
of the aforesaid argument is in failing to take into account that what is decided 
in a ition suit is the rights and liabilities of parties on the date of the suit, 
` and that the decree relates to the date of suit, unless of course the partition 
-suit is based on antecedent severance of status (in which case the Court will have 
to decide the rights and liabilities as on that date and make a decree sgoording 
In either case the date to which the decree relates back will be the date on which 
the severance took place. Since on thatdate thefather was empowered to alienate 
the joint family pro for his just debts, the Court will have to recognize in 
its partition decree existence of such debts and make the n provision 
for their liquidation before ordering partition by metes and bounds. the case 
of a manager, all debts which he has contracted for legal necessity of the family, 
will have to be paid out of the joint pro before shares are allotted to the 
several co-parceners. -In the case of a father, he can rightly say that all his debts 
which are neither ill nor immoral should be paid-out of the joint property of 
himself and his sons before partition—no matter whether such debts be proved 

to be for legal necessity or not. (Vide Venkureddi v. Vanku Redds'.) 

k - ; p ; à Raw KesHay RANADE, LL.M. 


' GLEANINGS. 





BIGNING BY NTAMPING 


Is the course of a day’s work, most professional and business men sign & surpris- 
ingly large number of documents. To save time and tlouble a stamp is frequently 
naod fan the purpose of signature. Where a statute requires a document to be signed, 

the question arises in which cases a signature must be manual and in which it may be 
affixed by stamp. For these reasons the recent decision of the Court of Appeal in 
the case £ Goodman v. J. Eban, Ltd. [(1954) 1 All E. R. 763] is not only of great 
practical importance to solicitors but is of wider general significance. 

The plaintiff, who carried on business as a solicitor under the style of Goodman, 
Monroe & Co., was the sole proprietor of the businéss and registered as such under the 
Registratien of Business Names Act, 1916. He sued the defendanta for an amount 
dùe for prqfessional services, and the bill of costa delivered by him was not signed but 
was accompanied by a letter ending with the singature (which was a facsimile of 
the plaintiff's own handwriting) ‘Goodman Monroe & Co.” which had been affixed 
by a rubber stamp by the plaintiff himself. In these circumstances the defendants 
taised, inter alia, the defence that the bill of costa did not conform to the require- 
menta of the Solicitors Act, 1932, s. 65(2)(¢), which provides that “the bill must be 
signed ee solicitor, or, Hf the costs are due to a , one of the partners of that 
firm, ei in his own name or in the name of the firm, or be enclosed in, or accom- 
panied by, a letter which is so signed and refers to the bill...” 

The defendants’ contentions were, first, that the Act requires the plaintiff to sign 
the bill in his own handwriting and not by means of a stamp, and, secondly, that, as 
the plaintiff's business was not a partnership, he should not have signed “Goodman, 

M & Oo.”, but his own name. 
The Judge rejected the defendants’ submissions and gave judgment for the 


e i 1 (1026) 50 Mad. 585, F. B. 


Cad 
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laintiff. His judgment was upheld on appeal by the Court of Appeal, Denning, 
A J., dissenting as to the first point and expreeaing no opinion on the second. 
To deal with the second point first, it was held that the name of the, firm ‘“Good- 


` man, Monore & Co.” being the pomami profesional name, his signature in the name 


of the firm was as much the plaintifPs signature for the purposes of s. 65(2)(i) as a 
igning of his name ‘‘Charles Goodman” or “O. Goodman” ; for the sense and 
of the statutory requirements, including the protection of and assurance to, the'client 
was certainly no less well served by a signature in the e of the business, the ser- 
vices of which the olient engaged and to which he would normally pay the costs 
due, than by a signature in the solicitor’s ‘own name ; moreover, aa Romer, L. J., 
pointed out, subject to certain irrelevant exceptions, a man may use whatever 
name he pleases. : : 4 
With regard to the first point, it was held the affixing pf the signature by a rubber 


stamp constituted a good signature. Sir Raymond Evershed, M. R., laid down the ° 


law in general terms : “It must be taken as established that where an Act of Parlia? 
ment requires that a document be ‘signed’ by a person, prima facie the requirement 
of the Act is satisfied if the person himself places on the document an engraved 
representation of his signature by means of a rubber stamp.” The authorities cited 
by the Master of the Rolls for this proposition were Bennett v. Fonte [{ 1868) L. R.3 
C. P. 28] and Jenkins v. Gaisford & ing, In the Goods of Jenkins [(1868) 3 Bw. & 
Tr. 98]. f : 

In Bennet v. Brumfit the question was whether a notice of objection to a name 
being placed on the voters’ list was “signed” by the person objecting, as required by 
the re nt statute, where the objector had affixed a facaimile of his usual signature 
by means of a stamp. In upholding the signature as valid, Sir William Bovill, O. J., 
observed in the course of his judgment (at p. 30) that there was “no distinction bet- 
ween using @ pen or a pencil and using a stamp, where the impresion is put upon the 
paper by the proper hand of the party signing. In each case it is the personal 
act of the party, and to all intents and purposes a signing of the document by him.” 
Willes, J., took much the same view when he said that using a stamp was only a 
compendious way of writing the party’s name and that personal signature had only 
been considered necessary for the royal sign manual. Several mem of the Court 
referred to a stamp being sufficient to satisfy the requirements of the Statute of 
Frauds. . 

* In Jenkine’s case the question was whether a testamentary document was suffi- 
ciently “signed” by a testator who had affixed his mark thereto, and it was held that 
the requirements of s.9 of the Wills Act, 1837, that a will must be signed at the foot 
or end thereof by the testator or by some other person in his presence and by his 
direction, had been, satisfied by the use of a stamp bearing a facsimile of the testator’s 


Presumably, now, the only occasions where a signature must be in the handwriting 
of the signatory are those for which a statute lays down that the signature must be 
“under the hand of” the person concerned. For instance, the Master of the Rolls 
cited 8. 3(1) of the Solicitors Act, 1932, which provides that “the Master of the Rolls. 
shall by writing under his hand admit [a] person to be a solicitor”. He also cited 
B. 26(4) whioh provides that dissents on the part of the Lord Chancellor, the Lord 
Chief Justice and the Master of the Rolls to regulations relating to éxaminations 


‘shall be by “writing under their hands”. The use of a differing formula is additiona} 


po Panne Rial a i a uni he hee 


und for believing the expression “signed”, simpliciter, to include “stamped”. 
cidentally, the Solicitors Act, 1932, is a consolidating’ Act, and the earlier Acta, 
including the Solicitors Act, 1848, s. 87, required bills of costa to be “‘subscribed with 
the proper hand of such attorney or solicitor”. It is true, as Denning, L. J., pointed 
out in v. J. Eban, Lid. (at p. 769) that a consolidating Act is presumed not 
to alter the law, yet the very differance in wording of the 1982 Act must be taken to 
have done so. S 

It is submitted that the personal handwriting of the signatory would be essential 

to satisfy s. 109(1)of the Law of Property Act, 1925, whereby it is provided shat"‘a » 
mortfragee Cian a eee DehalE conir ae 
“become eittitled to exercise the, 


a 


——_ 
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power of sale PEE E but may then, by writing under his hand, appoint 
such person as he thinks fit to be receiver”. (The italics are ours.) Altho by 
8. 20 of the Interpretation Act, 1889,’ “writing” is defined as including (unless the 
contrary intention a ) printing, Eihoprenhy, photography and other modes of 
represen. or ucing words in visible form, the qualifying words “under his 
hand” would seem to exclude the use of a stamp. 

In his dissenting judgment Denning, L. J., E whether anyone had “ever 
Siempoged that a bill of ex chang or a cheque can be signed by means ofa rubber stamp, 
Gea a mar cia casas Go ease E otcheren a east yay It must 
be assumed that this is now possible and even before the present decision such signa- 
tures: might well have been valid. Byles on Bills (20th edn.) states in a footnote 
(c) p. 79 that “in the case of ex parte Birmingham Banking Oo. [(1868) L. R. 3 Ch. 
ae B51, 654], the Court was of opinion that liquidators in a voluntary winding-up 

i t accept a bill by impressing a printed mark thereon. The question of the lega- 
lity of such a mode of signing a negotiable instrament does not appear to have been 
considered in any other case.’ 

The Companies Act, 1948, s. 70(3)(b), provides that “the certification of an instru- 
ment of transfer shall be deemed to made by a company if...(s+) the certification is 

ed by a person authorised...’’, and in a note to the section in Halsbury’s Statutes 
[(2nd odi) Vol. II, p. 524], itis said that “the practice regarding the signature 
of the certification differs widely. It is sometimes signed by the secretary or the 
, but more often by an officer or clerk of the company who signs on behalf 
of the secretary or registrar without any-description of his official position or title. 
Sometimes the certifloation is merely initialled and a rubber stamp is used”. Some 
farther examples come readily to mind. The Hire Purchase Act, 1038, s. 2(2), requires 
the note or memorandum of the hire-purchase agreement to be signed by the hirer 
as a condition of its being enforced by the owner of the goods. This requirement 
would be satisfied, it seems, by stamping. The Moneylenders Act, 1927, s. 6(1), 
provides that the note or memorandum of the moneylending contract must be 
“signed personally” by the borrower, for the moneylender to enforce it. It is sub- 
mitted a stamp tier i sufficient in this case, “personally” merely meaning “not 
by an agent”. Likewise s. 73 of the Law of Property Act, 1925, which requires 
that an individual executi a-deed “shall either sign or place his mark upon the 
same and alone not be deemed suficient”. 

The mem um and artioles of a company, it would sem, may be signed with &' 
stamp. A notice'of increase of rent the Increase of Rent and Mo 
Interest (Restrictions) Aot,- 1920, 0 82) th Beatle (as substituted by the 


Restrictions Regulations, 1940) prima facie must be by the landlord (see 
Megarry’s Rent Acts, Tth edn., p. 821). It has bean in the Scottish case of 
Crawford v. Dick (1928 Sh. Ot. . 28) that a signature by rubber stamp by the 


landlord’s agents ‘is sufficient. - :- 

Tt should, however, be remembered that the decision of the Court of Appeal in 
Goodman v. J. Eban, Lid., was confined to reproduction of the signatory’s actual 
signature. ° The Master of the Rolls observed that ex facte a mere ped “signature” 
would not appear to carry the same warrant of authenticity.—L. 





Licenonns AND Invrrues. 


° THE only access to a house from the road was a concrete bridge over a ditch. 
A canvasser, intent on selling’ advertising apace, entered the house after dark. 
The occupier ; refused to do busmess with him, the canvasser left, but before reaching 
the rogdway he ped and fell into the ditch. The‘ el was an. action for 
damages 


in the Court (Dunster v. Abbott [1958] 2 E.R. 1572) which, in 
essence, was decided ‘on facts. The‘bridge, the Court of Appeal held, was not an 
unusual or ‘a concealed by day or t, and there was no breach of duty 


on the part of the occupier in regard to it. the circumstances, it did not really 
whether the canvasser was an invitee or licensee, for in either case the 

*occupidt would not have been Hable as there was no danger arising out of the 

state of the premises. ‘A discussion ofthe position of invitees and licensees fọ 

ai, however, part-of the case andit io in ‘this, discussion that the main in t 
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in the decision lies, The distinction between invitees and licensees, established 
by Indermaur v. Dameg ( (1866) L.R.1C.P. 274), and recognised in a long series of 
subsequent cases, is vague and unsatisfactory both as regards its nature and its 
consequences. A higher degree of duty is im on the occupier towards 
persons coming by invitation than to those who have a mere permission to enter. 
“Invitation”, which is a term of art, has been described as denoting “a common 
material interest’? between invitor and invitee so as to comprise all those who 
enter the premises on business which concerns the océupier, or in which he js even 
indirectly interested, but as Scott, L.J., pointed out in Haseldine v. Daw ([{1941] 
8 All E.R., at p. 166), it is difficult to see why a separate interest of the visitor 
should necessarily affect the duty of the occupier. The difficulties do not end 
there, however. A person who is merely licensed to enter may persuade the,occu- 
pier to do business with him. In that event the degree of the occupier’s duty 


towards him is different when he goes away from what it was when he came in. ` 


By ing from licensee into an invitee the visitor, like the chameleon, changés 
colour ; e the chameleon, the process of changing does not lie within his power 
but rests on the attitude of the occupier. One way to prevent this strange meta- 
morphosis would be to apply the same measure of duty towards both invitees and 
licensees, so that in either case the occupier. must use reasonable care to prevent 
from unexpected dangers of which he knows or ought to know, but here we are 
leaving the realm of law and entering that of ethics.—L.J. 


GIFTS INTER vivos: ESTATE DUTY. 


Tue change in the official practice of the Board of Inland Revenue with regard 
to estate duty on gifts in the donor’s lifetime was discussed in these columns in 
August last year (cf. 108 L.J. 501). The gist of the matter is this : where property 
given to a donee absolutely has been sold for full consideration in cash between 
the date of the gift and the date of the donor’s death, the measure of liability to 
estate duty will prima facie be the proceeds of sale. If the donee is in a position 
to show, however, that at the date of the donor’s death the proceeds of sale are 
represented by property or investments, the claim for duty will shift from the 
proceeds of the sale to the identifiable property or investments. In neither case 
will there be a claim on the property origmally given. This is made clear by a 
ea statement issued by the Board of nd Revenue and published, 
with their approval, in the January issue of the Law nei Gazetis, at p. 6. 
Where, Gierefore the donee sells, during the lifetime of the donor, the property 
that was originally given to him, that property will no longer be regarded as subject 
to any charge; if he buys a second property with the proceeds of sale, then the 
claim for estate du will: be on the second property, provided that that property 
can still be identified as an investment of the proceeds of sale of the first property 
and that the donee retains the second property until the donor’s de&th. The 
principle can, of course, be taken a stage further. If the donee sells also the second 
property during the donor’s lifetime that Property: in turn, will be freed from 
charge and the liability will now attach to the proceeds of sale of the secofid 
property. But in any event, the donee does not have an option to pay duty either 
on the property or on the proceeds of sale. The ruling of the Board of Inland 
Revenue does not afford protection to a mo If the donor dies within the 
five-year period, the mortgagee can be held accountable for estate duty just as & 
p would have been until the recent of practice. The Board, the 
statement concludes, ‘‘look primarily to the donee and treat the right to recover 
from the mortgagee as a last resort; they do not feel able, however, to give an 
assurance that they would never call upon a mortgagee for payment”, but this 
ue has been taken up by the Council of the Law Society who are pressing 

or an extension of the protection so as to cover mortgagees.—L.J. : 


THE MEANING OF “‘ SHOP.” e ° 
‘Tur decision in Deeble v. Robinson ([1958] 2 All E.R. THAY prompte one to 
ask when is a shop not a shop, and to answer by saying “when the actual act, of 


9 


= 
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‘selling takes place elsewhere”. It is a problem which, for the purposes of s. 10 
of the Leasehold Property (Temporary Provisions) Act 1981, has often been raised 
and which is admittedly subject to a number of considerations (cf. (1951) 101 
L.J. 621). In the present case the applicant was a milk roundsman and the pre- 


mises concerned housed his milk bottles, igerator and horse add float, but no 
milk was sold from the premises themselves. e word ‘‘shop”’ is defined in s. 20 
(1) of the Act as m ‘premises occupied wholly for business purposes, and 


go ocgupied wholly or mainly for the purposes of a retail trade or business”. On 
‘the Ages oe that definition alone it is a little difficult to see how the mere fact 
that the was not on the premises could affect the lessee’s right to apply for a 
-new lease, since clearly Lalas in the same category as the applicant in the present 
‘case gould satisfy the definition in that their premises were (a) occupied wholly 


_ for business purposes, and (b) occupied for the purpose of a retail trade or business. 


-This was the argument which appealed to Denning, L.J., who dissented from the 
majority decision of the Court o te and amongst other instances he quoted 
the case of a coal merchant who took orders at his office but delivered the coal 
direct from his yard elsewhere, and he considered that this and the other examples 
would reflect ‘‘a grave defect in the Act” if it gave them no claim to a new tenancy. 
The majority of the Court, however, considered that the whole basis of the word 
“shop” itself was that sales to the public must take place there rather than else- 
where, and that in the words of Somervell, L.J., in M. & F. F , Ltd. v. Ve- 
Bi-Best Manufacturing Co., Ltd. ([1958] 1 All E.R. 50), “the character of 
the word to be defined must colour the definition”. With all respect to the 
majority view, this seems an unnecessarily rigid line to take, and a lessee of such 
premises might be pafdoned for irritation and pe lexity if, having fulfilled the 
requirements of the definition section, he yet fin t he cannot take advantage 
of the Act.—L.J. ; f 


: INNEKHEPHRS’ LIABILITY 

For centuries the common law has placed innkeepers under a strict liability 
to answer for the loss of all goods brought to the inn by a traveller, a term which was 
originally confined to those who lodged at the inn [Warbrooke v. Griffin, (1600) 2 
Brownl. 254], but was later extended to comprise all those who took advantage 
‘of the facilities provided by an inn [Bennett v. Mekor, (1793) 5 T. R. 273]. 
Tt is true that the Innkeepers’ Liability Act, 1863, enabled innkeepers to limit their 
liability to £30 in respect of the logs of an article belonging to a guest, but their 
liability remained absolute in respect of the loss of horses and carriages, including 
motor cars, which were brought infra hospitium of the inn [Wiliams v. Linnit, 
(1951) 1 All E. R. 278]. Whether or not a given establishment constitutes an inn 
at common law depends on the facts of each case, and the definition of inn contained 
in the Act of 1863 rests on the common law’s applying. There is little doubt that 
the law ognoerning the loss of goods from an inn, which originated at a time when 
wwavelling was hazardous and igual aly were not i uently the associates of 
highwaynten, is out of touch with m conditions and in an unsatisfactory state ; 
more obscure still,as a number of conflicting of decisions show, is the law relating to 
an innkeeper’s liability for damage to the goods of a guest. The whole problem has 
enow been considered by the Law Reform Committee who, in their second Report 

(Cmd. 9161), recommend a variety of modifications. 

The Committee are satisfied that the existing distinction between innk 

and the proprietors of other establishments, such as private and residential! halel or 
boarding houses, should remain, but they think that in any legislation which may be 
drafted to give effect to their recommendations an attempt (ste 1) should be wade to 
define an inn—or rather, an hotel, which is a better term—in a more satisfactory 
manner than was done pecs Aot of 1863. They reject the proposal that the inn- 
kepper’s liability should be based on negligence and thus favour the idea that inn- 
keepers should continue to be under a strict liability to travellers in regard both to 
the loss of, and damage to, property- brought to an inn. The Committee propose 
further that the principles of the Innkeepers’ Liability Act, 1863, should be retained, 
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but the statutory limitation of liability should be raised to £ 100, although an inn- 
keeper should not be liaBle for more than £ 50 in respect of any one article ; and it is 
recommended that the right of the statutory limitation of liability should depend 
upon the exhibition of the relevant Act in a conspicuous position in the reception 
office of the inn or, if there is no reception office, at the main entrance. Two of the 
Committee’s pre entail a clear-cut alteration of the existing law : first, that an 
innkeeper’s liability in regard to motor vehicles, including motor bicycles, should be 
based on negligence, with the corresponding abolition ôf the innkeeper’s lien for his 
charges qn a traveller’s motor vehiale, and, secondly, that the tarm “traveller” should 
refer to the old conception of one who resorts to the inn for accommodation for the 
night or for whom a bedroom has been . Ifthe recommendations are acoept- 
ed, a consequentidl change in the criminal law concerning an innkeeper’s obligation 
to supply refreshment, liquid or otherwise, may have tq be made.—L.J. 


`” REVIEWS 


Status of Multilateral Conventions of which the Secretary-General acts as 
Depository. Nsw Yorx: United Nations Organisation, Sales and Circulation 
Section, Department of Publication Information. Inp1a: Oxford Book 
and Stationery Co., Scindia House, New Delhi: 17 Park Street, Calcutta 4. 
Madras 1: P. Varadachary & Co., 8 Li Chetty Street. 1984. Crown 4 to. 
Price 85, Supplements 80.80 each. Supplement 8, 80.50. Supplement 4, 81. 
Tus is a book of reference of superlative importance. The texts with which 

this volume is concerned are mostly multilateral international instruments, by 

whatever name they are called, whether treaty, convention; ent, protocol or 
arrangement, the originals of which are deposited with the United Nations Secre- 
tariat. It includes information about the United Nations Charter and the statute 
of the International Court of Justice, notably thelist of declarations recognising as 
compulsory the jurisdiction of the Court. days of secret treaties and undis- 
closed ententes have long since passed by. International agreements have now to 
be made in the light of day, and this adds a healthy flavour to such negotiations. 

The new policy enables a particular nation to see for itself how it stands on a. 

Pe estion ; it also enables other nations to appraise the position correct- 

y. The O has found it possible to persuade a number of nations to come 

to an agreement on certain non-controversial matters of interest ‘common to all 

of them. They are capable of being divided into 14 categories, to each of which 

a chapter is assigned. The ters are headed: Pacific settlement of inter- 

national disputes, privileges and immunities, genocide, refugees and displaced 

persons, opium other dangerous drugs, traffic in women and children, ob- 
scene Publis tons: health, international trade, transport and communications, 
navigation, economic statistics, educational and cultural matters, ang declara- 
tion of death of missing persons. - By the very nature of the information con- 
tained there is every likelihood of new matter coming in from time to time. 

Provision is made for inclusion of new matter in its proper place, by ihsuing the 

book in loose leaf .- Four supplements have - y n issued. Others 

to follow will not be long in coming. Taken as a whole the present volume-is a 

book of paramount importance to.politicians, statesmen, economists and persons 

in public life. - ë 

Year Book on Human Rights for 1951. New Yorx (v.8.4.). United Nations 
O isation, Sales and Circulation Section. Department of Publication 
Information: Inpa. Oxford Book and Stationery Co., Scindia House, New 
Delhi: 17 Park Street, Calcutta 4. Madras 1: P. Varadachary & Co., 8 
Linga Chetty Street. 1958. Crown 4 to. Pages xx and 682, Price 7. 

Tams is a remarkable publication by the United Nations isation. It is 

a comparative record of the progress of. human rights made by the different coun- 

tries forming the Organisation, during the year 1951. The steady grewth* of 

human rights lies through three sources of development, viz. amendment of 
the Constitution, the enactment.of legislative Acts through the States’ Legislæ 
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ture and the ena of case-law through ‘Courts of law. In common with 
other countries of: the world, India has made ra ee oe in formulating the 
Leda of human rights, and has enlarged the year 1951. 
has lain through the above three sources. - sla the Constitu- 
Hae of of India dia was amended by widening the spe of arta. 15 and 19(2) by afford- 
ing better facilities of education; etc., to m of what are called backward 
classes. At the same time, the Legislatures of ‘the Centre and of the’ States have 
pass] several enactments ‘dealing with the amelioration of different classes of 
a ple. Coming to the case-law, there is a fairly full summary of decisions 
e by the Supreme Court and the several High Courts of India and dealing 
witht enlargement of human rights. The A aang ‘compilation is an excellent 
survey of the steps taken and measures ted by the different countries of 
the world on the subject jn hand, vis. the A of human rights and 
° points out the way to all and sundry the path of progress. 


The Indeterminate Sentence. New Yorx: United Nations Organisation, ‘Sales. 
and Circulation Section. Department of Publication Information. 1954. , 
Demi 8 yo. Pages 92. Price 8 0. 75. 


THE question of standardisation of sentences passed on convicts has ever been 
. ‘the hope and despair of criminologists throughout the world. - While, on the one 

hand, sentences passed for ‘the same offence, and, under similar circumstances 
should show some uniformity, the any ‘of ‘the ea a and the circumstances’ 
in which the rng was committed shoul it the aes udge to pass v 
sentences. Years attemp Pwasinade inthe Tn tate of Baroda, Baroda, fie 
the regime of H. W Sir Sayajy Rao, to classify sentences; the attempt aid ae not 

e quite successful. The present brochure contains the report made by Mons. 

‘Mare Ancel of France at the instance of the United Nations Organisation. It 
‘is a very interesting production “and contains much food for thought. 


‘Estate Duty Act, 19538. By P. R. NARAYANA IYER, Advocate, Madras High Court, 
Mapras: Madras Law Journal Office, Mylapore, 1954. Roy. 8vo. Pages 
xviii, 285 and cecxx. Price Rs. 15. 


Howsoxven much we may dislike communism we are slowly but aiy falling 
under its spell, The Legislatures throughout the world in tise Gee thy for 
pe are placing on their statute book one measure after another fore rob the rich 
pamper the r. During his ‘lifetime, the much harassed tax-payer has 
p of blood taken out of his veina by the various taxing enactments, 
a ics at last he dies his dry bones are reduced to nothing by the succession 
and estate duties. The present book offers annotations compiled mostly from 
the English case-law on the provisions of the Estate Duty Act, 1958, based mainly 
.on those’ of the English aed ae The comments are lucid and concise. The 
.book also reproduces the Estate uty Bill, the Statement of Objects and Reasons, 
the feport of the Select Committee. The a dices cohtain the Estate 
Pty rules, the analogous enactments in Ceylon and Pakistan, the English statutes, 
and pertinent extracts from Indian enactments. This is a useful and compact 
hand book on the law of estate duty in India. 


“The Guardians and Wards Act and the Indian Maj rity Act. By K. R. RAMASWAMI 
IYENGAR, B.A., ‘LL.B.’ Mysore Judicial Service. : Law Book Co., 
— Patel Marg, P. a ‘Box 4. 1958. ey 8 vo. Pages li and 519. 
Priée Rs. 14: 


Tue Guardians and Wards Act and the Indian Majority Act are not Acts 
of daily tference in our Courts of law, yet decisions of far-reaching importance > 
have been deliv: in,the interpretation of their provisions. These rulings form 
. the bases of the annotations, w. are carefully prepared. The rules made by 
° 10 different -High Courts in, India junder the Guardians and Wards Act are 
iso given. : i 
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THE HINDU SUCCESSION BILL, 1954.8 ~ s 


Tax Bill, which, with certain important ‘exceptions, closely follows Part VII ` 


of the Draft Hindu Code of 1951, retaining’ the ‘improvements which the Govern- 
ment introduced into the Draft Bill of 1948 during the period when that Bill was 
being discussed in the Constituent Assembly; ‘is ‘the third of the series of Bills 
intended to codify and reform the Hindu law to be introduced before the present 
Parliament. It is likely to meet with a mixed reception, but its likelihood of 
proving generally satisfactory can’be predicted with some confidence, if for no 
other reason, because it will almost certainly dissatisfy all active parties in the 
controversy. With an enviable skill the draftsmen have combined features 
smacking of antiquity. and orthodoxy with ‘substantial improvements and while 
the orthodox will feel justiflable relief at the abandonient of certain speculative 


‘features present in the older Drafts the reformers will be’ glad to see that most 


of their demands have been met in part. See e oe 
Succession is, next after Marriage, the ‘most’ important institution of the 
civil law, and to. codify the law of succession applicable to ‘between 850,000,000 
and 400,000,000 people is a task worthy of legislators of outstanding ability and 
unprecedented resources. The, opportunity is‘one which’ comes to a nation but 
rarely, and once the law is settled the chances of amending it do not in practice 
present themselves readily.’ In certain respects in icular the Legislature is 
reasonably ‘reluctant to amend even an ‘obviously defective provision if it has 
been worked by the Courts for a quarter of a century or more and if the public 
has adjusted itself more or less satisfactorily ts the inconvenience. Inertia is 
one of the public’s most valuable shields against speculative or theoretical law- 
giving, and when the elaborate process leading to legislation has at last. been 
worked out it is natural to hope that the result will remain undisturbed for at 
least a couple of generations. It is for this reason that objective criticisms of 
Suggested rules ought to bè given a hearing while there is-yet time, and in parti- 
cular one which’ considers whether in the’ rules put forward in. the Bill in, question 
sufficient advantage has been taken of the progress which has recently been made 
in other parts of the world. For the present writer believes, contrary” to’ the 
etal prejudice, that the so-called religious background of crientel systems 
es not prevent their individual rules from being scrutinised in the same light 
as those of professedly secular systems, while the main purpose of succession 
is and always has been the same everywhere, namely to convey the. property to 


those who most need it and best deserve it. Moreover, numerous practical diffi-. 


culties have long appeared ‘in similar forms in most countries, and riles such as 
one to provide for a p option of law in, thé event of simultaneous deaths 
are part of the intellectual as well as légal equipment of all Emar In the 
following lines ‘an attempt is made to’ appraise the propositions put forw&rd in 
the Bill with an eye solely to the question “Could it in any way be improved 
upon?” The present writer, while: sympathising with those who believe: that 
Hindu law is binding in conscience in so far as, and only to the extent that, the 
Tules are inculeated in the 'Dharmasastra; and that: legislative kr with 
the Hindu law. is interférenċe ima sphere already occupied by saints an®.kages 
with whom modern law-givers cannot be compared, nevertheless adheres to the 


’ . 5 E ` » 
* (As prepared for introducion into the Counell of State: Bill No. XII of 1954.) `- 
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steadily growing opinion, occasionally voiced in judgments of the High Courts 
on matters of constitutional law, that religion and conscientious sanctions cio 
have their own scope, with which the civil as well as the criminal and constitutio 
law of India neither conflicts nor co-extends." ane 
The preliminary sections of the Bill contajn nothing that need be remarked 
upon here, since they closely follow their co nding sections in the previous 
two introduced Bills, except that in section 4, which provides for the Act to have 
overritiing effect, the words ‘‘as part of that law.’ are introduced after “‘any custom 
or usage” and before ‘‘in force immediately before the commencement of this 
Act”. The former phrasing suggested that any custom or usage, as well as any 
text, rule or interpretation of Hmdu law, should cease to have effect (save as other- 
wise éxpressly provided), and that apparently: left it to be supposed that customs 
- or usages applicable to persbns other than those to whom Hindu law would have 
been applied prior to the coming ‘into force of the Act would be. hit by this-section. 
Now, this was not in itself a serious error at the time when the section was so 
drafted, since numbers of persons admittedly not governed by Hindu law as such, 
did in fact then follow the Hindu law, or certain aspects of it, by custom. It 
was reasonably suggested that if the Hindu law were amended a.corresponding 
amendment ‘ought to take place in the customs in question. Certain Muslim 
and Christian communities, particularly in the present, Part B States and in other 
States now merged with the former Governor’s Provinces so as to form Part A 
States, enjoyed an amalgam: of Hindu law along with their. “religious” or nominal 
personal law, which, has now been radically affected by the extension to them 
of Central Acts by Central or State legislation. - The position, which is not.’ 
perfectly clear, would seem to be that there is no longer any need to interfere 
with the law of members of Christian or Muslim communities, and the insertion 
of, these five words in the new draft of section; 4 is apparently intended to make, 
it clear that only customs and usages applied to persons nominally subject to 
Hindu Jaw (as defined at present.not as in section 2 of the Bill) are to be abolished, 
except as saved expressly in other sections of the Bill. There is a slight difficulty 
in the choice of words’: since the well-known Ramnad case,* custom and the Hindu 
law have been in lawyers’ parlance poles pias Thus.it is anomalous to speak 
of custom or usage “‘as of that law.’ Would it not be more accurate (if more 
cumbersome) to read, ‘‘as formerly applicable so as to displace the Hindu law 
pro tanto” ?° It is submitted that this will serve the purpose equally well. - 
Section 5 lists the properties exempt from the Act. We are ready to expect 
that impartible estates as known in the former British India should be exempted 
(Sec. (iii), especially since their number is constantly being reduced by legisla- 
tion. But much could be said about the three further exemptions. This Bill 
adds a class of pto which was not so mentioned in the previous Draft, exempt- 
ing the property of Hindus who have married under the Special Marriage 
(Sec. 5(i)). is seems unjustifiable in regard to the actual parties to such g 
marriage since now only those Hindus who wish to evade the sapindaship bar will 
choose to.be married under the Special Marriage Act, and there is no reason why 
their property should pass according to the Indian Succession Act, with its curious 
shortcomings in the matter of. devolution, merely. because they have wished to 
marry notwithstanding that they are related within the degrees of sapindaship. 
“The phrasing of the clause intends that descendants of such a marriage in former 
times, who are now governed in respect of succession by the Indian Succession Act, 
shall continue so to verned. If they’ are: Hindus ought not their property 
to pass according to du law ?. No act of theirs has exempted them. from it. 
Farther, s. 5(+) exempts : f Eiai ; 
' “any joint family property or any`interest therein which devolves by survivorship on the 
viy members of a coparcenary. in aocórdanoe with fhe law for the time being in force 
relating to devolution of property by. survivorship among Hindus.” - 5 4 
* The intention is obviously to save the Mitakshara joint family, at least in respect 
: $ S i CTS ` r E ‘ Fe oe os awh * on 
-1 poe with Marriage and Divoroeand | & Ths Collector of Madura v. Moottoo Rama- 
Minority -Guardianship ‘respectively. ` _. ` . Kaga, (1868). 12 M. L A. 897. ae 
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of the passing of property by survivorship to coparceners. This is a point greatly 
in the Bill’s favour and one which will recommend it to all those who take an 
objective view of the present function and probable future of theHindu joint 
family. How the joint family property is to be managed and alienated and 
upon what terms membership of the coparcenary is to be adfnitted are questions 
which will be answered no doubt in that Bill which deals with the Joint Family. 
The phrasing of the clause is not entirely happy, since on the face of it Marumakkat- 
tayam tarwads and Aliyasantana kutumbds are not exempted, for they art not 
co- naries (whatever the degree of similarity may be between the three insti- 
tutions) and interests within them do not pass by surviorship in the technical 
sense of the word: It is plainly the object of the Bill not to destroy, but rather 
to weaken, the Malabar joint ilies, and thus some amendment of the clause 
is needed which will account for them. Again, the estate taken by the widow . 
under the Act of 1947in her husband’s interest in the joint family property is 
exempted by the phrasing sinceʻit is an interest in joint family property which 
eventually devolves by survivorship upon the surviving coparceners of the 
, deceased husband, if any; the matter cannot be free from doubt, and an entirely 
different, but equally plausible, interpretation of the clause would inferentially 
abolish the widow’s right as mentioned above, since her husband’s interest, being 
taken by her under the statute of 1987, does not devolve by survivorship on her 
at all, and she has repeatedly been held not to be a coparcener. Parka the 
easiest way to solve the problem would be to make a direct reference to the Daya- 
bhaga law, so that it is said that “This Act shall not apply to... any joint family 
property or interest therein excepting such as would have been governed by the 
Dayabhaga school of Hindu law this Act not been passed.” The last curio- 
sity in this section is contained in sec. 5(iv) which specifically exempts a number 
of estates situated in Travancore-Cochin. In the first place these estates are 
not the only estates which have been directly or indirectly provided for ially 
in local statutes in Malabar; and in the second place the existing ial provi- 
sion has been to exempt them from partition. reference to the local statutes 
and to the Draft of 1951 (Sec. 90J) will make this plain, The devolution of the 


estates is ted at present by the same Malabar statutes which it is the inten- 
tion of this Bill to and the effect of this clause will be to retain the old 
law not only m to impartibility but also in regard to devolution, and the 


result will be yet another anomaly. 

Section 6 provides for the applicability of the Act to movable property if the 
propositus is domiciled in India, and to immovable property whether or not the 
propositus is so domiciled. The propriety of this distinction is not beyond 
question, since reciprocal arrangements between countries might -satisfactorily 
provide for the unity of the succession,! that is that the heir according to the law 
of the domicile should take all the property, whether movable or immovable. But 
assuming for the present that the distinction deserves to be retained on’ the basis 
of antiquity alone, it.is important to note that the definition of “domicile” is, 
by sec. 8(3), pegged to the provisions of sections 6 to 18 of the Indian Successiort 
Act. These sections, as might be expected, substantially co nd to the English 
law regarding acquisition and loss of domicile, with the addition of the ptaise- 
worthy section 11 which provides for acquisition of Indian domicile by statutory 
declaration. The English law on domicile has recently been heavily criticised 
and is at present in a state of impotent and chagrined torpor, incapable of amend- 
ment except by legislation, which Parliament does‘not seem to have time to 
consider. To refer to the Indian provisions, we see from sections 9 and 18 that 
the propositus has a domicile of origin (which is none of his choosing) which pre- 
vails until a new domicile has been acquired, while the new domicile continues 
until the former domicile has been resumed or another has been acquired. We 
are thus bound to adhere to the doctrine of revival of the domicile of origin, in 
other words that this unchosen domicile remains in abeyance eroughog the 
life of, the propositus*. It will be remarked that the United States never 


1 Which is at present worked in Spanish 2° Udny v. Udny, (1860) 1 Bo. & Div. (ELL,) © 
and some other civil law systems. dau tee Bas Ge tae 
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accepted this very inconvenient and apparently unnecessary doctrine. A further 
difficulty arises concerning the domicile of a minor. Section 14 (read with sec. 17) 
fixes it to that of the father, even after the latter’s death, except when the father 
changes his domicile and the minor has previously married, held a Government 
employment or set ap a separate business. It seems undesirable that a minor 
should himself be unable to change his domicile after he reaches the age of dis- 
cretion or have his domicile changed by his mother, should she change hers after 
widowhood or after divorce from the father. This rule is particularly undesirable 
in view of that contdined in section 15, which establishes that a married- woman - 
takes her husband’s domicile at marriage and (sec. 16) must change hers when 
he changes his, except after divorce or judicial separation. Thus a woman may 
take the domicile of her husband’s father, who may be domiciled in a country 


` _ which she has never visited er wanted to visit, and, should it be a revived domicile, 


which even the husband’s father may never have desired to visit. A simple 
definition of domicile in terms of “home”? or “‘last home” might avoid the succession 
of inequitable decisions that flow inevitably from these artificial rules.* The 
Hindu Succession Bill is hardly the place to confirm them. 


Turning to the substantial part of the Bill, we see that succession to males and 
females is kept distinct. Hermaphrodites or persons of doubtful sex are not 
specially provided for; their occurrence is not so rare as might be assumed and 
a modern system which retains a distinction on the ground of sex cannot afford 
to ignore the careful rules which antique systems laid down for solving the difficulty. 
Since most hermaphrodites turn out to be abnormal females it might be appropriate 
to class them all with females, but the rule of Islamic law that they follow the 

redominant sex is probably sufficiently elastic for practical p . The 
Bil not only distinguishes’ males from females for the purposes of succession 
but also Marumakkattayis and Ali tanis as a ey the general law 
on the one hand and ‘“‘Nambudri law” on the other. us three systems are 
contained in the Bill, and to add a fourth special provisions are included in the 
case of succession to a hermit or ascetic. The decision to make separate provision 
for Malabar was wise and the only question that remains is whether the provisions 
of the Bill are appropriate, a matter which will not be dealt with in this article. 


- The order of succession in the general law is given in section 8: to prefer- 
ential heirs in class I of the Schedule, then to those in class II, then to agnates 
and then to cognates. Class I contains the following relations, namely, son; 
widow; daughter; son or daughter of a predeceased son; son or daughter of 
a pred: daughter; widow of a predeceased son; son of a predeceased son 
of a predeceased son; and widow of a predeceased son of a predeceased son. It 
will be noticed at once that daughters are to take whether married or unmarried 
such indeed is one of the provisions of section 7(2) and their sons and daughters 
ee not further issue) may represent them in the succession. It will also be 
seen that representation is not unlimited even for the issue of sons, and as a result 
sgme greatgrandchildren take as a postponed class of heirs. The manner in which 
ése preferential heirs have been allowed to take is most i ious and consti- 
tutes an original contribution to the solution of the problem. e very full rules? 
of section 10 may be summarised as follows :—widow and son share equally ;_ 
gaughter taking half such a share; if there be representatives of a predeceased 
son these take between them.a whole share only if there is a male lineal descendant 
in that branch; in other cases they will share a half-share between them; the 
representatives of a predeceased daughter will in any case take only a half-share 
between them, the daughter’s son andthe daughter’s daughter apparently sharing 
equally ; but, where a predeceased son’s heirs take the share or half-share as 


1 See Restatement, Conflict of Laws; also [1053]1 W.L. R. 865. 
Beale, Conflict of Lams. ~ - "g Exampk (8) printed on: p. 854 of the 
2 For an example of the shocking-effects of Garetts of India (26th May, 1954) shows that 
lication of the “law of the domicile” - to Ryle 4 sho be the following : 
Yiliscn, iar All E. R. 997 (on rights -‘‘whereas each daughter gets half 
g edopted child.) (See also for effecta ‘of the share of such son or widow.” - ; 
trine of “revival”, Harrison v. Harrison, i ; . 


d. 
see 
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the case may be, sons and widow of the said predeceased son take each one share 
in this portion, while hters take each a half-share,.and if there be a prede- 
ceased son’s son and daughter of such predeceased son the former takes double 
the share of the, latter. is arrangement has the merit of approximating the 
Hindu law to Muslim. and -Parsi laws—an object which.might recommend itself 
in view of the professed ultimate aim of conformity of civil law in India and the 
total abolition of ‘‘personal” laws.. But:this somewhat problematical advan 
seems to be more off-set by the objection that married daughters, or their 
issue, will share notwithstanding that they may have been already advanced out 
of the estate of the propositus. It is perfectly reasonable that a daughter married 
but unadvanced, that is to say, who has recetved no dowry and upon whose mar- 
riage her father has spent no money, should come in upon terms of equality with 
her unamarried sisters; but where the reverse is the case, as is almost universall 


to be expected, the unmarried daughter has the-right to exclude the married ' 


daughter, and so she has always done.in the Hindu law. If the married-and- 
advanced daughter were excluded two questions arise: firstly, how far she should 
be postponed, and, secondly, what share daughters of either sort should take. To 
the first question an answer is not. to give. The present writer was of the 
opinion! that the married daughter and her issue in her default should take after 
collaterals within degrees corresponding to: the great dchildren of the 

situs; perhaps the effect could be more agreeably obtained by postponing hei 
merely to the parents. As for the daughter’s share, what justification can there 
be for rare ee a mere half?. The proportion is no doubt a compromise figure, 
and on that basis it may well be accepted by Parliament ;? if the daughter is 
entitled to more than maintenance and marriage expenses if unmarried it seems 
that she is entitled to be treated on an footing with her brother unless she 
sees fit to release a proportion of her rights in his favour. Section 87(b) very 
properly gives the male heirs the right to force the female heirs to take the value 
of their share, thus preventing any possibility of the disruption of a farm or business 
at the hands of a kaha or son-in-law. . 

Before we leave the preferential, heirs there are, two questions which require 
mention. Firstly, the Bin abandons the present arrangement whereby the son 
of the predeceased son of the predeceased son shares, if he be an only son of an 
only son, equally with his t-uncles: Now, the accumulated rights of widqws 
ahd dadghtars ATONE is share so that he takes a half or less that of his 
great-uncle. This may not be improper in its context, but when reference is 
made to the joint family law, which it is assumed will have some similarity with 
the present Mitakshara law, an awkward problem at once arises since the chief 
source of joint family property is ancestral property and that hitherto has always 
been taken (whether or not the ‘“‘separate”’ property of the male lineal ancestor) 
equally by the male issue, subject to the ryle of division per stirpes. If the male 
issue are to take unequally the law of survivorship may perhaps and fhe law of 
partition will certainly require revision. It does not follow that the change ought 
not to be made; indeed its resulting in.a complicated and obscure set of rules 
may by no means out-weigh the value of comprehending the femala membefs 
of the family more ad tely within the law of the co ` 

The second question that. remains is that which is not mentioned at all in the 


Bill. Most systems of law provide for collation, or the bringing into hotchpot 


of advancements made to children by the propositus. This is intended in order 
to arrange that in an intestate succession, when the propositus has not had an 
op ity effectively to distinguish between his issue, they should be presumed 
to be eq worthy and equally needy unless there are special grounds (generally 
of public policy) why that presumption should be displaced. Acco: ly an 
unadvanced child has a right to share in those advancements made to an advanced 
child unless the advancing parent has taken ‘effective steps to indicate that the 
gift is, by reason of the superior need of the advanced child, to be exempt from 
1 55 Bom. I. R. (Journal) 124, 129. sfriahan. ` S 

2 in hh ca thes a ) anid in 3 See Example (7). 
fairness retain some priority succession to - 7 +> 3 
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collation. The framers of the Indian Succession Act specifically abstained from 
PEDE ap ellen pe To modern eyes their reasons seem flimsy'; the 
n of justice are no less pressing in India than elsewhere, and the hotchpot 
rule’ ought to be applied subject to the qualification that the propositus may in 
any testamentary document release an advanced child from the obligation to 
collate. 

If there are no heirs within class I, the following are envisaged as taking in the 
following order :— $ 

I. ° Father and Mother ; 

II. Son’s daughter’s son; son’s son’s daughter; son’s daughter’s daughter ; 
brother and sister ; 

IO. Daughter’s son’s son; daughter’s son’s daughter; daughter’s daughter's 
son * daughter’s daughter’s daughter ; 

IV. Brother’s son; siters son; brothers daughter; sisters daughter; 
* V. Fathers father and father’s mother ; 

VI. Father’s widow and brothers widow ; 
' VIL. Fathers brother and father’s sister. 

VIM. Mother’s father and mother’s mother ; 

IX. Mother’s brother and mother’s sister. 


This order of devolution gives rise to many comments, Why, for instance is 
the almost invariable rule of succession broken, that descendants take precedence 
over ascendants? If property ascends too soon the effect may be that strangers 
will intercept the property before it reaches those who are entitled to it. 
If the competing Heirs are the mother and the son’s son’s daughter surely the 
latter is best able to use the property, the former’s right to be maintained out of 
it being always preserved? Again, why is the son’s son’s daughter preferred to 
the daughter’s son’s son? Presumably the answer lies in the attempt by the 
draftsmen to give an air of tradition to the system by keeping a preference for 
agnates over cognates wherever possible. This scheme in itself satisfles some 
aspects of Mitakshara law but actually counters the very object of Jimutavahana 
when he constructed a scheme of succession which would promote many cognates 
to a higher ition in the order of heirs. Preference for father’s sister above 
mother’s father is similarly objectionable: all ascendants should take according 
to their proximity, and collaterals should take after them; such is the invariable 
rule, except in those systems where the estate is not allowed to ascend as long as 

- collaterals descended from those parents or grandparents are alive. The merit in 
allowing the estate to ascend is that it tends to interpose another n’s discretion 
as to the proper way in which the property ought to be distributed, The correlation 
of brother and sister with son’s grand-children is objectionable on the grounds 
already mentioned. A far better plan would seem to be to let in the collaterals 
after the parents and to give them the right to be represented by their issue. It 
is to be noticed that half-blood takes (unnecessarily, it is submitted) after the full 
blood (section 88) but uterine half-blood is totally excluded by all enumerated and 

“‘aondte” heirs.2 This seems to be extremely unfair and may be taking the 
esire to svorship agnation much too far. 

Agnates and then cognates take in a manner resembling the present rules, 
save that in most of India striking differences will be felt, differing, of course, 

ein each In both groups, presumably, though it is not stated, females will be 
able to mherit, though a male will still exclude a female if they directly compete 
(section 14, rule 4). This seems impossible to justify, except n the basis 
that the unfortunate decision in Jatindra Nath v.N ath Roy* was 
expedient as well as technically not indefensible. e general efiect of the rules 


- I See remarks of the Commissioners on tng oollavion of marriage expenses by 
sec. 42 of the Indian Succession Act of 1865. hters. 
#2 The Israeli Succession Bill omits the Beco Die) nd TAPERNE OCC 
rye, foll the Rahpinical law, but subject TI of the Schedule. 
t to maintenance—in- 4 (1981) L. R. 58 I. A. 872, 33 Bom. 
equalities are thus remedied, In L. R. 1411, i 
gindin there would be good grounds for exempt- 
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of preference is that whereas at the moment in Bombay the following heirs for 
example take in the following order :—. 

1) father’s father’s son’s daughter's son ; : f 

2) father’s father’s daughter’s son’s son ; . ae 

8) father’s father’s daughter’s daughter’s son ; Ogee Biles od 

4) father’s father’s son’s daughter’s daughter : mt 

5) father’s father’s daughter’s son’s daughter ; “a ; 

6) father’s father’s daughter’s daughter’s daughter! . . > 
Under the Bill the order will be:—{1) and (4) together; (2) and (8) togethef; and 
finally (5) & (6) together. This at least strike the reader as an improvement. 
A strange innovation, which requires ial justification is that contained in 
sections 12 and 18 to the effect that only those agnates and cognates who are 
related to the itus within five. degrees shall inherit. No one will be offended 


» eae 


at this apparent di once and.for all of the boge$ that Ramchandra Martand ' 


Waikar v. i Venkatesh Kothekar? had not decided that a bandhu seven 
degrees removed but related through his father..could not inherit; but one 
should notice section 15, which says -that ‘relationship: shall be reckoned from 
the intestate to the heir in terms of.degrees of ascent, or d of descent or 
both, as the case may be.” Thus, the-father’s-mother’s father is in the third 
degree and not the fourth. degree, as we have been. taught since .the time of 
Vijnanesvara. That this is in fact intended is proved by the Illustration given 
in the Notes on Clauses.2 Consequently those in the sixth degree (according to 
the present method of computation) will be entitled to succeed. When most systems 
are drawing in the degrees of succession, the English law with its unlimited repre- 
sentation of the grandparents being one of the more liberal systems, it is open 
to question whether in India such a wide extension is really necessary, and 
whether unlimited representation of.certain ancestors would not be better. 
The old heirs by spiritual relationship are swept away (though the apparently 
irrelevant father’s widow and-brother’s widow, dear to Bombay ‘lawyers, are 
scrupulously retained) and the State takes in default of the last cognate. This 
is presumably the Government of India. - It would be worth while to amend the 
section, which as it stands is ambiguous, ‘so that it is plain that the Government 
succeeds ‘as heir, and-not by any other title, since according at least to English 
Private International Law the movable property of ‘an intestate dying without 
heirs domiciled in another country will pass to the State of that country only if 
it takes as heir and not if it takes jure regali.4 It is noticeable that the Bill makes 
no provision whereby Eee one for whom the intestate might reasonably have made 
-provision may be entitled to a t out of the estate from the Government. Some 
such provision seems reasonable and machinery to enable it to be applied judicially 
ought not to be difficult to set up.*- The great defect, however, in the arrangement 
as set out in the Bill is that there is no escape, no ‘‘safety-valve’’, by, which: the 
‘inevitable occasional injustices of the intestate law can be remedied. e ish 
law has recently all the Judge to make provision for the maintenance of child- 
ren, if incapable of maintaining themselves or, in the case of daughters, i 
and also the spouse (of either sex) out of the estate even of an intestate, if the 
devolution of the property according to that law would not make adequate provi- 
sion for the petitioner. This principle, being ʻa logical extension of the system 
‘of Family Protection which started in New d and spread rapidly to Australja 
‘and to Canada and took root in England in 1988, demonstrates the public’s belief 
that no hard and fast rule of law can -meet all varieties of circumstances, and 
its trust that the Judge can best weigh up all the complex and diverse considerations 
which settle relative entitlement -to-the property ‘of-a deceased persoh. The 


1 Kisan Dhondu . v. Shevantabdci, [1850] .3 W. L. R. 64 (C..A.); also (1954) 70 L. Q. R. 
A. I. R. F. B. Bom. 254; 52 Bom. L.R. 327 F.B. 148-9. l . : io 
2 (1914) L. R. 4L IL. A. 200,.16 Bom. . 5 Administration of Estates Act, 1925, 


sec. 46 (1) (vi): administration of this per- 
8 P. 857 of the Gazette. 2. i on missive p is not judicial ine Enflant 
4° See State cf Spain v. Treasury Solicitor, .or Northern Ireland, a fact which has attracted 


(1058) 2 All E. R. 800; on appeal (1954) -adverse comment, ... . s 
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English. Parliament has gone farther, and has assured the Judge ‘that ,he need. 
not consider that the intestate law always makes reasonable provision for those 
it is intended to benefit.1 He is thus free to consider each: application on. its 
merits. Family Protection is in some-respects: about to be outdone by the Main- 
tenance provisions of the Israeli Succession Bill, of which.they are a special feature. 
When the Maintenance part of the Hindu Code Bill comes to be aan it, will 
be of great interest to compare: the effects: of both these. 

Intestate succession to females, is comparatively easily set out.. in order, the 
ae :to her. property are (section 27) :— \ f Pam es 

"Iu. Children, including children of any ` IL Husband,; NE 

child .by representation IOI. Mother and father; ; got oe 
tag curiously, aot aluda the chil- IV. Husband’s pass Joeta i 
eee culate er V. Mother’s heirs ; -i : 
- deceased child). si. . VL Fathers. heirs. 

- Fhe preference-of. the finsband before great-grandchildren will:be a unique riley 
the ent as,a. whole, however,.much improved when compared with the 
previous'.Draft which allowed the husband to compete with. the children. 
view.of the conditions of social life in India it might be advisable to ae 
whether husband’s heirs, e.g., step-children, ought’ to exclude brother ‘and sister. 
That they. should: be excluded by,parents seems justifiable, but it is doubtful 
whether the draftamen ‘have adequately :considered the relationship between the 
family‘of origin and the family schema which will result from such an‘arrange; 
ment asis proposed.:, The of ‘parents to their daughters , may. perhaps 
be: somewhat: affected: by the con consideration that if they predecease her there is 
little likelihood: of thei# other children ever se estar Saad in her estate, while the 
members of: the family of her ete es consider her: parents an obstacle to 
their. participating in. her uch notions do little credit to: thosé who 
entertain them, and doubtless they they, occur rarely enough, but the old order of de- . 
volution of the estate of a woman married in an approved form was devised in 
anera. when „women ae ‘seldom earned large properties on their own account. 
Conditions have been slowly altering, and the future era will see women frequentl 

their own living, and in some cases even supporting their husbands. it 
they die, intestate it is likely that after providing for their spouse and children 
or Stee descendants they would think it just,to benefit their blood kin, and this 
probability ought not t ignored by legislators of to-day. 1e ancient, analogy 
of the wife conveyed into the hands of her family by marriage like a field to its 
purchaser will not. even much oes to express the Hindu concept of marriage, 
and her husband’s ittle or nothing of their present tenuous, ment 
over and responsibility { Pies her in her widowed state.* 

. The Bill proposes to retain a semblance of. the Mitakshara law, of suçcessio 
to thé property of hermits. .It would appear that no provision is, made. for pane 
ascetics. ‘Section 82 mentions.in that regard the Sanskrit names of the various 
“classes, of -ascetics,. ete., together with those of their heirs. Unfortunately, this 
isa sectiorof the law on which Vijnanesvara did not especially shine. The difficult 
téxt,of Yajnavalkys, ig capable of seyeral interpretations and those are most at- 
„tractive from the practical. standpoint which ‘provide a reál order of succession, 
that is to say, with,at least two heirs. mentioned in order for each class of proppsttus. 
If Apararka’s commentary be consulted, and also the Sarasvati-vilasa, we obtam 
- Quite a.different impression of the object of the text to that given by the Ta: 
it need hardly, be added that the view of the Dayabhaga (with which Jaganna 
‘did not agree) is again different. . Perhaps,a rather better ‘scheme of panne 
toa religious ¢ devotee’ 8 property could be devisell i in consultation with responsible 

1 Intestate Estates’ Act, 1952, sec. 6 recent difficult decision in Sudda Rao v. Krishna 
-auK tanoe (Family Provision) Act, Prasadam, [1954] A. I.R. Mad. 227, it appears 
if rOy aeron, o3 B00: 18). as yen that those who would be the husband's ooper- 
` 29 of : the. ii provides that ceners:an the n that. he diea.on tne 

$ held on the'women’s ' limited estate day bis widow take the interest which 

“at Art's commencement shall pass to the devolves on her under the: Act of. 1997, .and 

persope-who under the Act would have these’ may well be: iia trorh . the 
{pe heirs of the last full owner ' ‘Since reverstoners, Ses tds 
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persons belonging to such Saat: At the least the gection could be improved 
in two ways: the tse-of the Sanskrit words is an objectionable feference to the 
Dharmasastra which it is the object of the Bill entirely to supersede; one result 
will be that the’Court, will be obliged to. persist in the view that no Sudra can be a 
sanriyasi—the ‘plea of custom will not be open to the plaintiff since by section 4 
a custom contrary to the provisions of the Act is void. and the Act would refer 
clearly to the Dharmasastra for a definition of yati, sannyasi and najshtika brahma- 
chart. fon sores section 82 (2) lays down that when the propositus is one who has 
renounced the world, his property devolves on his death not upon his rélatives 
but upon the spiritual brother, ete. What if the only spiritual brother happens 
also to be an'actual brother? ` n 
Disqualification of heirs laid' down a Bill does not appear to be beyond 
improvement in two minor š e hermit and others finally renotncing 


the world are disqualified from inheriting from their lodd relations, ete. There ' 


is no provision enabling one who renounces his asrama to inherit as before. It ts 
well-known that a sannyasi who renounces, sannyasa became in ancient times 
“a slave” and to-day is an outcaste; the penalty of deprivation of the right to 
inherit seems to be’ outside the secular State’s, power to award, and many might 
think that in the interests of religion itself no one should be in any respect compelled 
to remain in a particular order contrary to his conscientious inclinations. Again, 
the murderer is disqualified by section 41. Wouldit not be better to dis i 
one who is ‘criminally ‘liable for the death’.of the propositus? The section very 
aptly Mania him from inheriting any property ‘‘in furtherance of the succes- 
‘sion to which he or she committed or abetted the commission of the murder,” 
but a further provision seems to be needed to disqualify not only the killer himself 
but also his wife and children whether legitimate or illegitimate. Cases have 
occurred! in which the murderer actually caused the succession of a child of his, 
so that the rule that no one may claim through the murderer was unable to prevent 
the murderer from actually causing a benefit to one of his nearest and dearest, 
In an Indian case? it was revealed that by murdering his coparceners who were 
collateral to him, leaving a male lineal ascendant alive, the murderer could ensure 
that his son, whose right was not derived ‘through his father, should inherit the 
whole joint family estate. The ancient disqualifications which exist at Dayabhaga 
law, preventing the blind from birth, the lame, the virulently leprous and so on 
from inheriting, are all swept away. but the descendants of converts and. the wife 
whose unchastity has been proved:in proceedings to which’ both she and her hus- 
band were parties are still disqualified from inheriting. The former we may deplore 
since it would be a fine'thing if the Hindus commenced the act of generosity which 
must eventually be accepted by all Indian citizens, namely the allowance of the 
right to inherit irrespective of the religion of the heir; the latter rule is a most 
apt, ion, for if the husband has not chosén to-make an issue out of his wife’s 
unchastity what right have others to set it up as a bar against her? °A further 
disqualification is not openly included in the Bill, but might be inferred from the 
terms of section 7(2), which declares that for the p of succession of in 
no distinction shall be made .‘‘between a female heir who is married and one 
who ‘is unmarried, or a female heir who is a widow and one who is not a widow or 
between a female heir who is poor and one who is rich or between a female heir 
with isshe and one without issue or possibility of issue.’”? To this should be added 
the folowing words : ‘‘or between a female heir who is leading an unchaste life o 
has lived an unchaste life and one who is not so living or has not so lived.” This 
is required sin¢e, a; custom has been proved? whereby female relations practising 
rostriution are preferred in succession to a devadasi to female relations who have 
eft the profession ; ‘moreover the fact that’ the Supreme Court has overruledé 
-Steenkamp and Steenkamp, 195 inference of law: seems legitimate : Adiveppa 
a) 8. A. 7 poher eie monde hinge bas hE A. 1. R. Bom.‘111 
wu 1 on BO. om. . 
on the death of the child ar tie nE ste - 8 Shanmughataweial v. Gomathi,, [1953]. 
months. A. L R. Mad. 58. ` moo 
2 This care deals with facts somewhat 4 Saraswathi Amaal 'v. 
different from those suggested here, but the [1978] A-L R. 8. -Cs 201.. 
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a line of cases which allowed that only the degraded relations of a degraded woman 
might succeed to her in competition with undegraded relations! is of no avail to 
upset customs to the same effect, if any exist, which is by no means improbable 
in the light of the devadast custom quoted above. The fact that the Bill has not 
removed the distinction will, upon the principle mentio unius est ewclusio alterius, 
leave it to be inferred that the present rule remains in force. ; 

The problem of inheritance by, from and through illegitimates is one of great 
complexity, and the writer p nes it for separate treatment. 

Fmally the opportunity should be taken to examine the Bill’s proposal to deal 
with the problem of commortentes by the adoption of an improved version of the 
English solution contained in section 184 of the Law of Property Act, 1925 (section 
86). When two people die in such circumstances that it is uncertain which of 

_ them survived the other, or (says the Bill) whether either survived, a presumption 
of law is very useful and the greatest diversity is found between systems in this 
respect. At present there is no presumption® as such in India, though the Indian 
Succession Act makes some attempt to deal with the problem presented by the 
simultaneous death of testator and legatee. The English solution, that the younger 
shall be presumed td have survived has already been abandoned in England where 
the spouses are concerned, since unless the rule had been modified the large benefit 
which a spouse takes at English law would often fall into the hands of strangers 
with no shadow of entitlement to such an inheritance. In England similarly estates 
have to pay death duty twice over when the presumption is applied, and, para- 
doxically, the presumption must be applied although there is excellent positive 
evidence of simultaneous death, that is non-survival.? None of the simple and 
straightforward solutidns seem to offer a satisfactory rule, and what follows is put 
forward as a possible solution :— - 

1) It should be presumed that each survived the other for the purposes 

te of ensuring, in the event of an intestacy and the other being an intestate 
heir, that the purpose of the law of representation is not frustrated, and 

(6) of enabling the heirs of the other to take those legacies left by the propositus 
to the other without substitution in the event of lapse or ‘‘gift over” on the death 
of the legatee ; 

2) it should igh Sinan that neither survived the other for the purposes 

P of ensuring that Estate Duty is not paid twice over on the same estate, and 

(b) of causing the vesting in the intended beneficiaries of legacies other than 
those mentioned in 1 (b) above; and , 

(8) for all other purposes it should be presumed that both died simultaneously, 
so that neither may claim in the succession to the other. 

Tn praise of the Bill there is much that could be said which would take up undue 
space. The irritating, and probably wrong,trule that divided sons are excluded by 
joint song in succession to a father’s separate property, the surviving restrictions 
on a wife’s power of alienation of her stridhan, the whole law of the woman’s 
limited estate, except in so far as tt ts applicable to joint family property taken under 
the Act of 1937 or at a partittion,« are all swept away and only the most conservative 
will mourn their loss. No special rules are laid down for succession to reunited 
coparceners, and thus another obsolescent section of Dayabhaga is lopped off. 
It is doubtful whether any controversy will range around these abolitions, whereas 

on the matters af greater importance the ensuing discussions should be of an 
academic interest as great as the practical moment of their results. 


J. D. M. DERRETT, PH D. 


1 Stvasengu v. Minal, [1888] I. L. R. 12 the Bill would seem to relleve Hindu law of 
Mad. 277; Vi v. Kot - this undesirable y. 
ar, [1889] LLR. 18 . 185; of Subbaraya 4 Such is the effect of the brilliant seo. 
Pia v. Ramasami, Prllat [1889] L L. R. 28 26,2) (h), the wording of which may have to 
Mad. 171. Le reconsidered in the light of the Joint Family 
2 Y. N. Kulkarni v. Lanibai, [1922] A. Bils provisions as to powers of alienation by 
coparceners. The matter cannot conveniently 
8 Hi v. Peacey, [1945] A.. C. be discussed here. 
#04. Fortunately, the wording of 86 of 
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GLEANINGS. 


Sermo, AGENTS IN Tort 


' Tum tag “Respondsat Superior” seems to have started ita career in the law as the 
name of an aid to execution enacted in the Second Statute of Westminster. Later 
it came to have a more general application in regard to employer’s liability. It 
is a tenable view that yet another change has come over it in the fourteen years. 
Tn its basio form it‘means, in the law of tort, that a master is‘liable to a third 
for the tortious acta of his servant committed in the course of the servant's duty. 
To interpret it correctly one must not, of course, regard the terms “‘servart” and 
“duty” too narrowly. The “superior” in the maxim need never have beenein the 
position of a master for general purposes. What modern cases are tending to em-. 
eae if wo road them aright, is that if the proposition we havo stated is to be 
regarded as com: ive of the circumstances in which a person may be held vica- 
riously responsible in tort, it is necessary to a wholly artificial and indeed strain- 
‘ed construction on the word “servant,” and to substitute for the old-fashioned in- 
quiry into the course of “duty” a form of test not especially relevant to the ordinary 
relationship of master and servant. A recent extreme example in the Mayor’s 
and City of London Court (Owners of The Thelma v. Owners of The Endymion (1953), 
The Times, 11th November) gives especial topicality to the subject. [We have been 
furnished with a copy of the judgment in this case; from which we shall presently 
quote.] j i i f on 

Text-books on tort tend to deal with the whole subject of vicarious liability on 
the basis that if A, using B’s chattel or fulfilling his mandate, injures O, B is liable 
to C if A was B’s servant acting at the time within the scope of hia em loyment, 
and (with certain exceptions not relevant here) not so Hable if 4 was an “in dent 
contractor.” For “servant” we must read “servant or agent”; common form 
piesa in running-down actions use these words interchangeably, aided and abetted 

y the editors of Salmond: who describe the distinction as, for this P , unimpor- 
tant. “AlN agents are either servanta ori dent contractors. óy in oon- 
tract differs from agency in the law of torts. Well and good so long as we understand. 
All that is needed is a criterion for distinguishing those agents who are servants 
from those who are independent contractors. Salmond explains that this distinction 
is one between a contract of service and contract for servioea, and turns on the right 
to control the way the job is done. The time has posable come to recategorise at 
least those executanta of tortious acts whose delict involves the use of another’s 
chattel, and to apars te theii into agenta and mere bailees. Those of the former clase 
fix their principals with vicarious liability, for the agency is for the principal’s benefit 
or purpose ; the latter are solely responsible for the misuse of the chattel which they 
have borrowed for their own purposes. ` i . 

-It was du Parcq, L. J., in Hewitt v. Bonvin [1940] 1 K. B. 188 who first clearly 
favoured the analogy of agenoy rather than the more blatant fiction of a paster and 
servant relationship in classifying those cases where no suggestion either of a oen- 
tractual agency or of a de facto employment could be read into the situation. Such 
cases had existed in the reporta certainly since 1887, and, typically, one of the earliest 
was concerned with vehicular traffic. In Wheatley v. Patrick (1887) 2M. & W. 650, 
the plaintiff had alleged negligent and im driving by the defendant of a horse and 
chaise. One can even now sense the with which the defendant and his advisers, 
biding their time, contemplated the forthoo trial, at which they would adduce 
the devastating piece of evidence that not the defendant but a friend of his ae 

i the chaise at the material time. Nevertheless, the defendant had the 
hire of the horse and vehicle for the day and was sitting in the gig at the time. The 
Court held that, the defendant being present, having the actual control and permitting 
another to drive, it could be charged that he was actually driving. Equally; Haid 
Lord Abinger, ft might have been alleged against him that the frien by his congent, 
had driven improperly. The plaintiff recovered. against him. g 

Consent, however, would not alone have been sufficient to render Mr. Patrick 
liable. So much appears from the decision in Hewitt v. Bonvin, where a son hdl 
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borrowed with consent his father’s oar to take home his own friends. The father 
was held not responsible for the son’s negligent driving. It was a case, indeed, of 
the loan of a ghattel for the borrower’s purposes. Neither ser'vioe nor agency entered 
into it. But both MacKinnon and du Datos L. JJ., discussed the law generally, the 
former on the old baajs of master and servant, making even an obliging friend into a 
temporary servant, thé latter examining some earlier cases with, as we have said, a 

ilection for an ‘analogy with the law of agency. To make good such an ahalogy 
one mpst look not only for cotisent, nor for control over the manner of doing theo ser- 
vice, but for the essantial purpose of the transaction. ‘The driver of a car may 
not bé the owner’g servant, and the owner will be nevertheless liable for his negligent 
driving if it be proved that at the material time he had authority, express or implied, 
to drive on the owner’s behalf,” said du Parog, L. J. , We have introduced the italios 
to ahSw the significant phrase in the, light of later cases, but first Jet us mention 


' shortly the previous authorities on which the statement is founded. Besides 


Wheatley v. Patrick (“there could hardly be a better illustration of the maxim qus 
‘facit per alium.facit per se”) there was the Privy Council decision in Samson v. 
‘Aitchison [1912] A. O. 844, inannouncing which Lord Atkinson emphasised that it is 
the retention of control by: the car owner over another -person whom he allows, 
in his presence, to drive his car which saddles the owner with responsibility. But 
what if the owner is elsewhere } Thenthe test cannot be physical control. .,Consis- 
tently with.the master and servant fiction it has ueually been taker to be the right to 
control: Parker v. Miller (1926) 42 T. L. R: 408, raised the very issue, not- 
withstanding that he refers to oy, Scrutton, L: J., 80 far as his remarks are report- 
ed, puts the test as the right of control. But du Parog, L. J., not only interpreted 
Parker v. Miller as an example of agency contradistinguished from: bailment. He 
completed what we would submit is the appropriate logical process by postulating 
not any criterion of control, but the delegation by the owner to the driver of task 
to be performed with the,car—a much more natural incident of an informe) agency. 
‘When Denning,.L. J., in Ormrod v. Orosville Motor Services, Läd. [1953] 1 W. L. R. 
1120 ; 97 Bol. J. 570, came to cisunguh the decision in Hewit v. Bonvin he took 
the bull very firmly by the horns. e declared that it is nat correct to suppose that 
the owner of a vehicle ia only liable for the negligence of the driver if that driver is 
his servant acting in the course of his employment. The owner is also liable if the 
driver is hid agent. His Lordship then explained the term agent in the, context in a 
way which, with respect, seems to us likely to furnish a much more convenient 
touchstone to the true legal effect of double-edged fact than the unreal question of 
authority tó control. The learned Lord Justice said that the driver is to be regarded 
as the owner’s agent if he ia a i the’ owner’s consent on the owner’s business 
or for the owner’s . Bi , L. J., makes it clear that it is aufficient if 
'the'p in iad is only partly that of the owner, and indeed the facts of the case 
required that smajl extension if the owner’s liability was to be established in the oir- 


l 


- The owner found himself engaged in the Monte Carlo motor rally, but, not in his 
Healey caf which was the one involved in the case. He had, however, arranged to 
spend a holiday with friend ard his wife in the Healey oar, and an arrangement 
was made that the friend should drive the Healey car from Birkenhead to Monte 
Carlo in readiness for the holiday, and should take a suitcase of the owner’s. On 

e way it was to be permissible for the friend to make a detour to Bayeux, and with 

5 in mind the friend started on the journey a few days earlier than he need other- 
wise have done. ` He got no farther than Chester, on the direct road for the channel 
Se eee in thick fog a collision took place which, as the trial Judge held, was 
due to his own négligence. The report concerns the question of the owner’s vicarious 
liability for his friend’s negligent driving. ` ie a en 

` Devlin, J., after hearing legal argument, went straight to the reference to agency 
in the judgment of du Parog, L. J., in Hèwit v. Bonvin. It was not necessary, he 
thought, to show a legal contract of agency.. The case could be described as one where 

* thére was a social or moral obligation to drive the owners oar. The owner had re- 
quested the friend to drive the cat and had an interest in the friend doing so.- The 
Gourt of Appeal agreed. that this was sufficient to fix the owner with liability. The 
e 3 ‘ 


, 
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proposed diversion, at the friend’s own instance, to Bayeux and thè consequent early 
start (but for which the car would not have been on the road at the material time) 
were not sufficient to prevent this result for, eaid Denning, L. J., the trip to Monte 
Carlo must be considered as a whole, including the excursion to Normandy. 
__ It was upon the Ormrod decision that His Honour Judge Ralph Thomas founded 
himself in the recent Mayor’s Court case, which was novel in at least two rate It 
concerned not road vehicles but river traffic, and the navigator who was held to be tho 
agent within the relevant ial sense of the owners of the offending vessel was none 
other than the 16-year-old schoolboy coox of a rowing eight belonging to æ achool. 
The occasion was Kingston Amateur Regatta in July, 1952, the school ae 
hed been entered for one of the events. During a practice start the eight colli 

with a launch carrying the school coach and other passengers, a collision for which, 


on a careful review of the facta and allegetions of negligence, the learned Judge , 


apporticned the blame as to three-quarters to the cox and as to one-quarter to the 
master of the launch. Now the action was an action in.rem brought under the Court’s 
Admiralty jurisdiction. ‘When he came to deal with the law, therefore, J udge Thomas 
was able to put his judgment on elternative grounds. He did so in the following sen- 
tence : ‘Whether or nof there is a presumption of liability prima facie, because 
this is an action im rem, or because the defendants are the owners of the eight, I 
am quite satisfied, on the evidence, that the cox: was the agent of the defendants.” 
The defendants were the school authorities, a statutory corporation, who bad entered 
appearance to the action as owners of the veasel, the res. ; 

The learned Judge went on to furnish grounds for his finding of agency in these 
terms: “The eight was the property of the school governors, and it was used by them 
for their purposes, that is to say, for the training of the boys, and also for the purpose 
of being entered in races on the river in regattas or otherwise ; and no doubt the 
objects of that were to give an incentive to the boys to do their. best at rowing and 
also, with a hope of winning, to enhance the prestige of the school and perhaps 
induce parenta to send their sons there”. It followed that on the occasion in question 
the com was using the eight with the defendants’ authority, partly. at any rete for 
their purposes and benefit, and within the scope of his agency. Judge Thonias 
could not distinguish the case from Ormrod’s. ' f ; 

Nearly twenty years ago McCardie, J., described the principle of 
superior as far-reaching (Performing Right Sooiety v. Palais de Danse [1924] 1 K. B. 
762). What we here with the support of the cases we have cited is that the 
a has reached a stage when, ita usefulness as a signpost to tortious liability 

mands a definition of “superior” perhaps wider than, certainly different from, 
that adopted in the older authorities and in the standard text-books.— J.J. 


_ Hosprrats’ Lianmiry ror Docrons’ Nsarrawnom- 
RHFERING to a recent award of damages against the matron and the management 
committee of hospital, a-writer in the Lancet of 19th March, 1954, argued that 
“special forenåid conditions” arise if hospitals gan be sued for damages on the ground 
of the negligence of the dootors they employ. ‘I'he hospital may want to throw tlre 
blame on thedootor or vice versa; juries, too, may be more generous if they reflect 
that the supposedly bottomless purse of the State may be available to pay the damages 
awarded against the hospital....How can the medical practitioner tolerate the view 
that he is the employee or the servant of anybody but his patient  ” If the question® 
of fact as to whether any one is a servant oragent ofanother can ever dependon 
whether such person can “tolerate” it, then everyone would be alaw to himself. Buton 
the broad question whether ee Shea will tend to blame doctors and doctors to,blame 
hospitals when the law clearly allows hospitals to be sued for their doctors’ negligence, 
it is doubtful whether that tendency, which already exists to pronounced extent, is 
likely to increase. “Nor are the alleged deficiencies of juries an excuse for excluding 
hospitals from the operation of the ordinary rules of law.—9.J. _. 


©. CompaxsaTion FOR Loss oF Curis . @ 


INJURES to personal appearance by reason of facial scars, bald ` tohee, burnt i 
and the like are frequent subjects of actions for damages in the Coutta. One of: 
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rare cases in, which damages were awarded, arising from a departure from what a 
plaintiff thought her personal appearance should be like, as contrasted with an actual 
j to her appearance, was North v. Fontayne, before His Honour jade 
Bir Gerald Tgreaves at West London County Court on 13th April. 
defendant was.a ladies’ hairdresser, with a considerable reputation and experience, 
who numbered among his clients some of the highest in the land. The learned Judge 
found that he had departed from his instructions to out the plaintiff’s hair but nat 
to outeaway the side curls. The plaintiff was deeply distressed, but, argued thé: 
defendant’s counsel, ot distressed enough to refrain from entering a beauty oom- 
petition two days later, antl actually qualifying for the semi-finals. She was awarded 
£ 20 damages, for, the learned Ju held, while a man with a bad haircut might 
merely meet with a gibe about a prison crop which he would probably forget in a 
, minute, & woman would be deeply distressed, and not forget it quickly, ially 
if, as in this case, her hair grew very slowly. His Honour exonerated ‘the defendant, 
who was well known as an outstanding practitioner of his art, from any charge of 
negligence, but was obliged to hold on-the facta that he had departed from his in- 
structions. The most in ing feature of this by no means dull case was the assess- 
ment of damages. As counsel for the plaintiff ‘said, they were at large, and were as 
difficult to assess as damages for loss of expectation of life, but that diffloulty did 
not exempt the Court from the duty to assess them (Chaplin v. Hicks [1911] 2 K. B. 
786). The most that we can learn from this particular assesament is that, in the 
opinion of one observer, an attractive woman’s side ourls are worth £ 10 apiece to 
the wearer.— S.J. 


Dorms of CINEMA PROPRIETORS 


Ax unusual claim for damages, arising out of the purchase of a cinema seat, succeeded 
at Brentford County Court on 12th April. The registrar, Mr. Lloyd Williams, . 
awarded eight guineas damages to the plaintiff in Trefford v. Hounslow West Super’ 
Cinemas, » being tho cost of renovating a fur oost damaged by chewing gum 
which had been stuck to the back of the seat occupied by the plaintiff during a cinema 
performance. The gum had stuck to her cost, and the learned registrar found that 
the defendant company had not exercised all reasonable care in cleaning the cinema 
after the Saturday morning performance. There had been evidence by the cinema 
manager a8 to haw the cinema wes cleaned after that performance and there was also 
evidenoe that the older boys at evening performances made more mess than the 
children at morning performances. Presumably the duty of the cmema pope 
to his customers is to make his premises reasonably safe, not only for life limb 
but also for clothing and other necessary portables. The relevance of evidence by 
the defendants that due precautions had been taken seems to have been to show that 
some stranger had caused the damage and not the defendants. Nevertheless, a 
cinema or theatre ietor’a duty, whether as occupier in tort or as a contractor 
with his mer, D the absolute one of providing a proper seat, and if a customer 
finds glued to a seat after a performance, evidence of the precautions taken by 
the managément to prevent this can only be relevant if it tends to show that the seat 
which was provided was proper at the time when the customer sat down and some 
wanton person had placed his gum on the seat during the performance.—S.J. 
ie Eye 


Jupass’ SaLaRias 


Sæ Winston Churchill’s statement in moving in the Commons on 28rd March, 
1954, the second reading of the Judges’ Remuneratian Bill contained the unanswera- 
ble arguments in favour of the long-promised increase in the judges’ salaries. He 
said that the principle of the complete independence of the judiciary from the execu- 
tive was the foundation of many things in our island life. ‘The service rendered 
«by dhe judges demands the highest qualities of | , training and character. 
Thode Gaalitiss aie iito Pe Mearan in era n shillings and pence, ac- 

ing to the quantity of work done. * A form of life and conduct far more severe 
restricted than that of ordinary -people is-required from-judges, and, though 
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unwritten, has been mogt strictly observed. The judges have to maintain, and do 
in fact maintain, though free from criticism, a far more rigorous standard than is 
required from any other class that I know of in this realm”, He said that it would be 
understood that though Parliament was being asked to vote £3,000 a year extra to 
the majority of judges, £ 734 & year was the actual truth. Im supporting the Bill, 
Mr. Attlee said that the standard of conduct of a judge had to be very high. It 
Would be an economy because there would be & adak ra waste of publio and pri- 
vate money if there were incompetent judges wrong decisions. Constant 
appeals aan be profitable for the Bar bat would fee a loss to the litiganta, —8 J. 


Tos MHANING or JUSTICN 


Tan theme of the Haldane memoria] lecture delivered this year on 23rd March 
by Lord Justioe Morris was that the spirit of justice should be the guiding inspiration - 
not only for men of he awe bat fo allan, He said that in regard to the ordinary 
affairs and activities of men the law must be clear, intelligible and just. If it wasa 
flexible and adaptable reesion of common sense the spirit of justice could per- 
` petually give it power and inspiration. The urge to-day was to delve go as to reach 
the substance and the reality and the justice of a matter. It behoved those engaged 
in the law to be on the alert to reveal imperfections. The lecture’s great merit is that 
it revealed the heart of the matter and put into clear language the successfully em- 
pirical English approach to justice, via oommon elves otwithstanding Plato, 

‘justice” is a word which defies analysis and definition, because it is as much a spi- 
ritual as an intellectual concept.—S.J. 


REVIEWS. 


Trial of Joan Thomas Stave: Notable British Trials Series. Edited by LETITIA 

FARTELD, 0.B.B., M.D., BARBISTHR-AT-LAW, and Erro FuLLBROOK, Clerk to the 

. Justices, Reading, EDINBURGH (Scotland) : William Hodge & Co., Ltd., 12 Bank 

Street. Lonpon 8.0.1: William Hodge & Co., Ltd., 86 Hatton Garden. 1954. 
-Demi 8 vo. Pages 299. Price 15s. net. 


THs murder of children has always excited peculiar horror in civilized communities, 
not only because of the pathos of a life prematurely cut short, but because of the 
revolting circumstances usually associated with such crimes. ‘In the year 1951-52 
the South of England was shocked to hear of four child murders, one following 
cloraly on the heels of another, in‘the short space of ten months. The victims were 
E of ages ranging from 5 to 10 years. There was no ‘interference’ found on the 

fthe unfortunate children. They wereallstrangulated. There seemed to be some 
Bex ‘appeal lying at the root of the crime, though, to use the words of the accused, 
the crimes were committed only ‘to spite the police.’ The first murder was un- 
identified, the second was confessed to by the prisoner. He was arrested for com- 
mitting the third murder ; and he committed the fourth one within a few hours ef 
escape from custody. The accused was a young man of 21 years, and ‘had spent 
his early years in India. Nothing is known of his antecedents in India, and after 
his return to` England he embarked on a career of crime. It was not difficult to 
show that he was mentally deficient. He was tried at the Winchester Assizes? 
found guilty of murder, and sentenced to the extreme penalty of ee law. In view 
of the convict’s insanity the Home Secretary intervened, gave him reprieve, and 
ordered him ‘to be oo d to Wandsworth prison during fis Majesty 8 pleasure. 
The case has to be remembered for the application of the rule that insanity excuses 
crime. The rules formmlated in the leading case of R. v. Macnaghien, came in for 
much discussion. In the present case, the prisoner knew that he was killing the 
children, and he also knew that what he was doing was wrong. On this point the 
English law differs from the law in Sootland in that provisions relating to defective , 
persops convicted of nbn-capital offences do not extend to those convicted of% capital 
crimes. The Indian law (s. 84 of the Indiar Penal Code) agrees with the 8 os 
law. Even in England the considered opinion has swung in the opposite directio 
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The: Commission appointed to consider the validity of the Macnaghten rulea havo 
Thess that the rules are open to oriticism ‘on the ground of over- simplification’. 

ey assume the existence of two opposite states of mind—the state of knowing-the 
aae and wrongfulness of the act—and the state of not knowing the nature and 
wrongfulness of the dot—and they ignore the gradation of intermediate acta between 
full knowledge and complete lack of knowledge. : A perusal of the story of Straffen’ 
crime makes it hard to imagine that mental deficiency was a well-established entity, 
that intelligence tests are of proved diagnostic value, and that’ diminished responsi- 
bility of defectives for every other crime but murder: had been recognised by‘the 
Mnglish law for forty years. 


The Indian- Trusts Act, 1863, By Om PRAKASH AGGARWALA, M.A., ; formerly” of the 
7 - ‘Punjab Civil Service, DELH 6: Metropolitan Book Co., Lid., ‘Faiz Bazar: 1954. 
* Second Edition. Roy. 8 vo.’ Pages lxxi, 669 and'83. Price Ra. 21 SS 


` At long last the Indian Trusts Act has recaived a commentary whic is com: 
mensurate with ite importance. The Estate Duty ‘Act, which™ was placed on , 
our, Statute book i in 1953, is bound to call for a number of trusts in innumerable 
forms, and is sure to call for resort to the Trusts Act almost asa, daily, occurrence: 
It is thorefore quite in the nick of time that Mr. Aggarwala has vahe the seoond 
edition of his learned comments on the Indian Trusts Act. The birth of the Act in 
1882 was preceded by a report of the Indian Law Commission presided over by 
Dr. Whitley Stokes, and having as ite members, Sir Charles Turner, Ohief, Justice 
of the Madras High Court, and Sir Raymond West, a puisne Judge of the Bombay 
High Oourt, and was dcoompanied by a Statement of Objecta and Reasons, and a 
report of the Select Committee. All of these sre set cut in the book. The analogous 
statutory literature, viz., the Trusteda’ and Mortgagees’ Powers Act, the Official 
Trustees Act and the Indian Trusta Act, 1866, are set out. The effect of the Estate 
Duty Act in itd impact on the Indian Trusta Act is fairly discussed i an a ndir. 
The ‘provisions of the Act are based on principles of English’ law, which have 
been introduced in India under the guise of ‘justice, equity. and good conscience’. 
The Act is not an exact-reproductidn of the English } rineiples, but it makes im- 
portant departures from it, e.g., the duality of estate, and equitable, is absent 
in Indias. The author has prepared a carefully compiled and exhaustive com- 
mentary, which has kept in sight the distinctions between ae two eyes of me 
and which is full of Indian cases on the subject. : i ee 


Banking Lavo and Prakas in Fadia: By M. L. Tanwar, ¥.00M., Barrister- ore 
“Bowsay. - Thacker & Co., Ltd., Rampart Row, Fort, 1964: Eighth Edition, 
Roy. 8 vo. Pages xxxi and 570. Price Rs. 13-8-0. ' 

” THis is a standard work on the law of banking in India. It is meant primarily 
for the use of the studenta appearing for the dip jones in banking or for the. coursé 
ig oommetve ; but even lawyers, bankers and the general public can use it -with 
advantage - Ta the present edition, which is the eighth, a chapter has been added 
on ‘ foreign exchange control’, a topic of engrosaing interest in business circles. The 
gabjoot of banking is treated of in all vee manitola heanig and in a manner ees: 
& toxt- Pe ties 





The Motor Vehicle Laws of "India. ` By CHANDRAKANT BALMUKUND Vmak, BA., 
. LL.B, Advocate (0.8.), Police Prosecutor 1929, BOMBAY : Shree. Lakshmi, Narayan 
Press, 364 Thakurdwar 1954. Roy. 8 vo. Pages xi and 269. Price Rs. 10., y. 


‘ Tuts book contains everything that has been enacted, ruled ‘about, notified and 
decided about motor cars and motor trangport in India. It is concise, compact and 
comprehensive. ‘ The book is full of materials which are likely to bé of interest’ to 
. Matorigts and pedestrians. It is also bound. to be useful to policemen and! lawyers. 
It contains an annotated edition of-the India Act IV of 1939, and chapters on ‘Motor 
gehiels Rales, Motor Vehicle Tax and Rules and Motor Vehicle ingorante and, Rules, 
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JOURNALS 0, 
` October 1954.. ý 
DOES THE VALIDITY OF A SURRENDER DEPEND UPON THE VALIDITY - 
OF THE DEED OF TRANSFER? - aa 


Ix Pandu Lote v. Shripati! the widow executed a document relinquishing in favour - 
of the next reversioners of her husband all the pro left by her husband. .The . 
property consisted of both watan and non-watan lands. She thereafter’ adopted 
_ a gon to her husband. The adopted son filed’a suit to recover from the next reversion- 

ors the lands belonging to his adoptive father in their possession. The trial Court, 
while holding the plaintiff to be the validly adopted son, refused to give him relief 
with regard to the lands in “possession of reversioners on the ground that there 
was a valid surrender in their favour by the widow. In appeal the District Court 
took the view that the surrender was invalid inasmuch as the widow had not taken 
the consent of the Government before she surrendered the watan lands to the 
next reversioners, and it decreed the plaintiff's suit. The defendants went. in 
second appeal to the Bombay High Court. The bench before whom the matter 
came referred to a full bench two questions, one of which was, i 

“ Is the relinquishment of watan properties resulting from a Hindu widow’s surrender valid 
in view of the provisions of ss. (1) and 7 of the Waten Act?” -` 

The full bench answered the above question in the negative. The reasoning adopt- 
od by the bench was that if a Hindu widow attempts to transfer any property to 
the next reversianers, and if that transfer is void by reason of any law, no title is 
conferred upon the transferees, even though she may have an intention to make-a 
valid surrender under Hindu law. As the widow in the case before the bench at- 
tempted to transfer by the document the watan lands and as such a transfer was 
prohibited by reason of 8.7 of the Watan Act, the transfer made by her to the extent 
that it related to watan lands was a void transfer. consequent the Court held 
that the surrender was also invalid. Oonsiderable reliance was placed by the full 
bench on Man Singh v. Nowlakhbati.2 In that case the widows executed a deed 
by which they pore to surrender all their rights in the property to the next 
reversioners without the sanction of the Court of Wards. The Privy Council held 
that the surrender was void.both under Hindu law and also as contravening 8. 60 
of the Court of Wards Act. . È 

Tn both the cases the issue that was considered to be crucial was, whether the deed 
of surrender was valid having regard to the provisions: of s. 7 of the Watan Act or 
B. 60 of the Court of Wards Act? ‘These provisions prohibit a transfer or analienatién 
without the previous sanction of the appropriate authority. In view of such prohi- 
bition a transfer in contravention of the provision would be void. In other words, 
the deed of relinguishment or.surrender would be void as a transfer or alienati 
and as such inoperative. Because the deed purporting to confer title on the n 
reversioners- was held to be void the surrender which was based upon such.a docu- 
ment was also held to be invalid. An Argument which was canvassed before the 
full bench was that when there was a surrender by a Hindu widow of hereestate, 
it did not constitute a conveyance or transfer, and therefore if the ‘document oon- 
stituted a surrender by a Hindu widow, it was-not necessary to consider what the 
effect would be if the widow had transferred the property to-the next reveraioners. 
But this contention did not find favour with the learned Judges. In this connection ° 
the learned Chief Justice observed (p. 655) : e ° >œ 

**...16 is open to a Hindu widow to destroy hey life estate, to efface herself, and to’ remove 

1 (1988) 55 Bom. LR. 647, F.B. 2 (1985) L.R. 88° LA.‘11; s:0.28 Bam: LR. Sth 


114 THH BOMBAY LAW REPORTER. [vou. ivr. 


herself as the impediment which she constitutes between her husband's estate and the nox 
reversioners, without executing any document of transfer or conveyance. If she does thas, and 
as soon as she does that, the succession opens and the next reversioners would succeed to the 
estate of her husband as effectively as if she had physically died. But she may adopt a different 
course. She may choosé to transfer or convey or alienate all the property which she received 
„from her husband by æ document to the next reversloners. Fivenso, tho question would have 
to be considered whether the. transfer constitutes a valid surrender under Hindu law. But 
what would then have to be considered is not a question of succession, but a question of transfer,” 

Fram this it follows that a surrender under Hindu law could be effected even with- 
out executing a document; but once a document of transfer or conveyance is executed 
then that document should be one which constitutes a valid transfer. Though the 
intention of the widow to, make a surrender of all the estate of her husband could 
be spelled out from a deed of transfer, if such a transfer ha to be void in law 

. then there would be no surrender under Hindu law. The bench was completely 
in agreement with the view expressed by another fall bench in Natvarlal Punjabhai 
v. Dadubhat' that the basio principle of surrender is the destruction by the widow by 
her voluntary act of her life interest in her husband’s estate and that the act of 
transfer or the act of conveyance is a subajdiary thing to which the same importance - 
cannot be attached as the destruction of the life estate. Yet by adopting the line 
of reasoning contained in the passage quoted above, the bench seems to have laid 
more stress on the subsidiary aspect of the transaction by holding that since the 
tranafer was void the surrender was also void. 

When the full bench decided the case of Pandu Lote v. Shripati an appeal against 
the full bench decision of the High Court in Natvarlal Punjabhai v. ubhat 
Was ing in the Supreme Court. That appeal came to be decided on November 
18, 1953. Natoarkil Punj i v. Dadubhat.* 

A very lucid and illuminating exposition of the basio principles of surrender under 
Hindu law is to be found in the judgment of the Supreme Court. The question is 
whether the principles enunciated in the full bench case of Pandu Lote v. Shripati 
could be reconailed with those set forth in the judgment of the Supreme Oourt. 

. The Supreme Court approved the summing up of the true nature and effect of a 
surrender by a Hindu widow of her husbands estate by a division bench of the 
Madras High Court in Venkatarayadu v. Narayana? in the following words (p. 856): 

“..Tt is settled that the trues view of surrender under the Hindu law is thas it is a voluntary 
aot of self-effacament by the widow, having the same consequence as her death, in opening up 
the succession +o the next heirs of the last miale owner. The intermediate estate is merely 
extingwished and not transferred and the law then steps in to accelerate succession so as to lot in 
the next reversioners. The surrender conveys nothing in law; tt is purely a self-qffacement, which 
must of necessity be complieis. The Action of a ciotl death ts thus assumed when a surrender takes 
place; and when the reversionsrs come in, they came in, in their own right, as heirs of the last 
owner and not as transferees from ths widow.” 

The Supreme Court itself expressed its own view in the following words (p. 453) : 

‘Thus surrender is not really an aob of alienation of the widow of her rights in favour of the 
reversioner. The reversioner does not occupy the position of a grantee or transferee, and does 

+ derive His title from her. He derives his title from the last male holder as his suocessor-in- 
law and theerights of succession are opened out by the eot of self-effacement on the part of the 
widow which operates in the same manner as her physical death. It is true that a surrender 
may and in the majority of cases does take the form of transfer, e.g., when the widow conveys 
the entire estate of her husband, without consideration and not as a mere device to share the 
Rotate with the reversioner, in favour of the latter. But ‘it is the self-effacament by the widow 
that forms the basis of surrender and not the ex facie transfer by which such effacement is brought 
about’.”” y 

No words could be more explicit. Lat us review the facts of the case before the 
fall bench in Pandu Lote’s oase in the light of the above observations. The deed 
which was sought to be relied upon a8 one of surrender purported to transfer both 
watan and non-watan lands to the next reversioner. But as a deed of transfer it 
could not have gonveyed any title to the reversioners to the extent of the watan lands 

-in she gbsenoe of the requisite sanction. : In other words the next reversioners could 


1 1an 51 Bom. L.R. 803, T.m. - °], 8 [1941] Mad. 551. 
g 2 (1958) 66 Bom. LR. 447, 8. a. as 


VOL, LVL] JOURNAL. 118 


not have laid claim to the watan lands as tees from the widow as the grant. was 
void. If, as observed by the Supreme Court, the reversioners do not ocoupy the 
position of transferees or grantees and do not derive their title from the widow, 
then the fact that the deed purports to transfer ae which is not transferable 
is of no consequence. What was prohibited by the Watan.Aoct or the Oourt of 
Wards Act was a transfer or alienation. The full bench did observe that the act 
of transfer or the act of conveyance was a subsidiary thing to which the same im- 
red could not be attached as the destruction of the'life estate. But the Supreme 

urt goes further and Jays down that the transfer is merely the form which a sur- 
render takes and the basis of surrender is the self-effacement by the widow. The 
deed of transfer is nothing but a vehicle which gives expression to the will of the 
widow to surrender the estate of her husband. Onoe such a desire on the part of a 
widow to efface herself could be gathered from the document, then it hasto be 


deemed that the rights of succession are opened out by such act of self-effacement. ` 


If the widow were to die the next reversioners would have stepped in as successors 
in law of the last male holder. If the widow’s act of surrender is nothing but her 
. civil death, then there would be little difference as far as the next reversioners are 
concerned. The following passage in the judgment of the Supreme Court illustrates 
the true position (p. 454) : 
“ As surrender conveys nothing in law and merely causes extinction of the widow’s rights in 
. her husband’s estate, there is no reason why it should be necessary that the estate must remain 
with the widow before she could exercise her power of surrendér.” 

If a surrender were not to convey anything in law then the incapacity of the 
widow or the disability imposed upon her by statute to make a transfer or to convey 
any rty could not come in the way of her extinguishing her own rights in her 
husband’s property by an act of surrender even if the d of surrender were to 
take the form of a transfer. i ý E 

From the judgment of the Supreme Court one thing is clear and that is that the 
form which the surrender takes is immaterial and it is only the will of the widow as 

in the deéd that determines the validity of such a surrender. That being 
so can it be urged that a surrender would be invalid under the Hindu law, as a 
surrender, if the deed effecting it takes the form of a transfer or alienation and if 
such a transfer or alienation is invalid as such on account of a statutory prohibition f 
May be, the view as expressed by the full bench of the Bombay High Oourt in the 
case of Pandu Lote will have to be revised in view of the observations of the Supreme 
Court. 
R. R. Kopiaan. 


THE LEGAL PRACTITIONERS’ LIEN AND ITS RELATION WITH 
PROFESSIONAL MISCONDUCT. oO 


on that amount for his balance on general account and whether the retention thereof 
will be an improper conduct or violation of professional duties and liabilities, so a8 
to render him liable for disciplinary action. - -. 

It is, therefore, necessary to take a review of the legal-position of a lawyer in such 
matters, as it vitally affects the legal profession in general. f 

The class of legal practitioners recognised in the State of Bombay: are solicitors, 
barristers, advocates of High Court and pleaders enrolled under the Bombay ‘Pleaders 
Act, 1920. The rights of attorneys or solicitors in India are said to be the mme as ° 
those of the solicitors in England under the common law exoept so far as the la 


have been modified by statite. : > 
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..In India, an attorney is entitled to two kinds of liens to protect the rights to recover 
his costa from the olient, viz. (1) a passive or retaining lien, ind (2) a particular lien 
on property recovered or preserved by his efforts. The rights and duties of an at- 
torney are in no way part of the indigenous law of India. The profession originated. 
from England and the English Common Law governs the rights and duties.* The 
icular lien of an attorney for costs on pro recovered or preserved by his 
efforts is not available for the general balance of accounts between the attorney and 
his clignt and extends to costa of recovering and preserving the property in that 
suit. An attorney has no greater right of lien over money which is the fruit of his 
exertion when he obtains possession of it than he has when it is still in the stage of 
being a deposit in Court. An attorney has a general lien upon deeds and papers in 
his hands for all the costs hawever arising, but has no such right of lien over moneys 
recovered by himfor his clignt, his (attorney’s) lien to be paid out of those funds 
' being confined tó the costs incurred in respect of those funds, subject to the ordinary 
right to set off one. creditor against another". 
- A lien at common law is a right in one man to retain that which is in ‘his possession 
belonging to another till certain demands are satisfled*. Tt is an obligation which 
by implication of law and not by express contract, binds real and personal estate 
for the discharge of a debt or engagement, but does not pass the property in the 
subject of the ien*- | - i 
; The main distinction between the common law liens and other liens is that posses- 
sion is essential for the former class and not always to the latter." 
, There are two kinds of liens: a general lien and a particular lien. A particular 
lien is a right to retainer of a thing for some charge or claim growing out of, or con- 
nected with, that identival thing. The claim may arise for labour extended, or by 
express contract, or an advance on particular account. A general lien gives a right 
to retain a thing, not only for such charges and claims but also for general balance, 
of account between the pane in respect to other dealings of a like nature. A 
general lien arises either by an express or implied ment to that effect. Such 
agreement may be implied from a course of dealings between the parties or from an 
established custom or usage. A ry lien is the right of a person who has 
possession of or chattels belonging to another, to retain possession thereof 
until the sati ion of debt or obligation by the owner of the or chattels. 

Where the right to retain possession is in respect of a general balance of acoount, 
or until the satisfaction of debts or obligations incurred independently of the goods 
or chattels subject to the right, it is called a general lien. : 

_ Where the right is confined to debts and obligations incurred im respect of the 
goods or chattels subject to this right, it is called a particular lien. 

The law in England does not favour general lien and it is regarded as an en- 
croachment on the common law. In India s. 171 of the Indian Contract Act gives. 
a general ljen to bankers, factors, wharfingers and attorneys of High Court and policy 
brokers to retain as security for a general balance of account any goods bailed to 
them. Apart from this no other persons haves right to retain as security for such 

08, bailed to them unless there is an express contract to that effect. 

A’ “Pleader” as defined by s. 2 (16) of the _of Civil Procedure means any 
person entitled to appear and plead for another in Court and includes an advocate, 
a vakil and.an attorney of a High Court. The appointment of a pleader is made 
ynder’O. IO, r. 4, of the Code of Civil Procedure, and it continues until the client 
or.pleader. dies or until the EREE in the suit have ended, go far as regards the 
dlient. . The pleader is a special kind of agent and his remuneration is settled by 

ent between the ieg. If the feo is not fixed, the pleader will be entitled 
OF ioe tLe ee legal eei andes tamel is heard 1o aac Aha be should be 
paid: “reasonable” remuneration. If the pleader dies during the pendency of a 


1 Tyabji, hai œ Oo. v. Jetha Devjt” 3 Hammonds v. Barolay, (1802) 2 East 227, ` 
°  & Oo., (1937) 51 Bom. 855, 8.0.'29 Bom. 285. 

1.1196 4 Fisher on Mortgage, s. 149; Evans on 

5 

6 


* 2 “Dartodat:Das v. Morgan d Oo., (1933) 60 Agenoy, 362. 
+ (el. 1448; Machonete v. Macintosh, (1891) Quinby v. Hason, 53 Vb. 132. `. ° 
a S L.T. 318, 706, , Halsbury, 2rid édn:, Vol. Í, Art. 439, p. 265. 
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suit he will be entitled to a quantum of fees on the principle of “quantum meruit”, 
Each contract and appbintment is-a separate one for the purposes of a particular 
case. The pleader is entitled to charge by way of retainer under s. 11 of the Bombay 
Pleaders Act, 1920, a fee not less than one rupee. There is no such thing as astand- 
ing relation of @ pleader to a client. A man is a pleader.for another only when 
that other has an occasion to employ him as such.. The employment may be 
to conduct a suit or to advice about some matter to which legal advioe is required. 
But there is no such general relationship as that of a soltcitor and client of a standing 
and aac character upon all occasions and for all times.* The contract 
between the pa and the client is governed by the general rules of a contract as 
given in the Contract Act. The pleader may be sued for negligence as an agent and 
can sue for his fees. He is a kind of agent selected out.of a special class for whom 
the kind of agency is reserved by law but neverthe governed by the låw of 
contract.? As an agent, under s. 188 of the Contract Act, the pleader is authorised ` 
to do every lawful act or thing which is nocessary in order to do such act. A 
from this he is entitled under the Code of Civil Proceduré and the Bombay Pleaders 
, Aot to a right of audience on behalf of his principal.* 

If the pleader is not ‘paid or he has incurred out-of-pocket expenses for the 
client he can file a suit the client for his dues or he may apply under s. 29 
of the Bombay Pleaders "1920, to the Oourt by which the bill of ocsts has been 
taxed for an order against ni client for the sum allowed on taxation or auch sum a8 
may remain due, and that order can be executed under O. XXI of the Code of Civil 
Procedure as a decree for money. 

Apart from the provisions of the Contract ‘Act, a pleader is also given a lien under 
8. 30 of the Bombay Pleaders Act, 1920, for the amount of such costa if the costa 
are due to the leader by his client upon (1) all documents come to his possession 
in the course of his employment in connection with such matter and for which he 
haa given a receipt in accordance with the provisions of s. 13, and (2) on all moveable 
property recovered or preserved by. his exertion in such matter. The first is 6 
possessory lien and the second is a particular lien. Section 217 of the Indian Oon: 
tract Act also gives a right of retainer out of any sums received on account of the 
principal in the business of the.agency against all moneys due to himself in respect © 
of advances made or expenses incurred by himin conducting such business, and also 
such remuneration a8 may be payable to him for acting as agent. Section 221 gives 
a lien on the principal’s property such as goods, papers and other property whether 
moveable or immoveable of the principal received by the agent until the amount due 
to himself for commission, disbursements and services in respect of the same has 
been paid or accounted for to him. 

Lire red All these naotiona toncthian we End that a Puar ini n tothe 
pe and the pleader has a right to recover the out-of-pocket expenses incurred 

y him for his client and he can retain the amount of sums recovered by him to the 
credit of his client.’ A pleader in India has no right of retainer in money’ realised 
by him in one cause for his dues in the other causes conducted by him.* The 
pleader has no general lien for his balance on general acoount. If the pleader 
to pay the moneys received by him in one matter on the ground that his olient owes 

hic dues? in other matter, the pleader’s conduct may be regarded ‘under the circum- 
stances to be a violation of duty as contemplated by s. 26 of the Bombay Pleaders 
Act, 1920, or s. 10 of the Bombay Bar Councils i 1926, and he will 4 liable for, 


disciplinary action. Een 


> “QR. Bopas. 
1 Motilal v. Krishnabas, (1925) 27 Bam. 5 Subba Pillai v. Ramasami Ayyar, (1908) 
L.R. 1188. f 27 Mad. 512. 

2 Parthastratht A Rao v. Turlapati 6 Narayanaswami Naidu Garu v. Chellapals 
Jubba Rao, [19241 ALR. Mad. 840. : Hanmumanuhi, (1909) 88 Mad. 255, Hall 
3 Hormusji v. Nana, (1984) 86 Bom. LR. -v. Laver, (1842) 66 E.R. 1158, 58 R.R. 
658. -198. Boren v. Bolland, (1899) 48 EB. 

4 v. Euppunomi [o 121; Damodar Das v. Morgan d o., (1983) | 
Agr Md. OP, In re Bastern pes 60 Cal. 1442 and Tyabji Dayabhht d A 
tnerals Corporation Lid., (1988) 61 . V. Jatha & Co., ee 51 Bom, 
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GLEANINGS. 


: CLOTHES TROUBLE : 

Tua late George Orwell’s conviction that one of the outstanding characteristics 
of the English is metHetic insensitivenees is confirmed, so far, at any rate, as English 
males are concerned, by the astonishing results of a newspaper inquiry into the 
qualities which they look for jn that mythical abstraction, the ‘ideal wife”. Believe 
it or Aot, only one man in ninety stipulated that sho should dress well, and, even so, 
the reason often given was that a well-dreased wife helps to impress a man’s friends. 
It was Louis IX of France (St. Louis) who encouraged his courtiers to dress hand- 
somely “‘in order that their wives might love them the more easily,” but the English 
male is evidently not lured into matrimony by his eye. In vain do the women, with 
their wider, their more universal, conception of the purpose and meaning of clothing, 
disguise themselves as flowers or sunset clouds or summer meadows of the starry 
firmament or the waves of the sea. The Englishman remains blindly indifferent. 
Nor, by a natural corollary, does he follow the precept of St. Louis, for he gives his 
wife but little aid or comfort in the onerous and improbable task of loving him. - 
A serviceable utilitarianism, a blameless adherence to current conventions, reduce 
the daily male to an almost unbroken level of drabness. In the ciroumstances, then, 
it is rather surprising to realise how much anxiety he seems to give to those who. 
have acquired a vested interest in clothing him (quite a from the startling Ed- 
wardian reflections in the more distorted glasses of ion). Thus the National 
Association of Brace, Belt and nder Manufacturers (I promise that I didn’t invent 
that body) are deeply „oon with the grip that self-supporting trousers have 
obtained on the minds as well as the middles of Englishmen, and are launching at 
the public a ‘wave of poarc arguments for the general retention of braces as part 
of the English way of life he 

That, of course, is a matter of business, but of more immediate interest to lawyers 
is the battle of the underpants of which news has been filtering down to London from 
the seat of operations in the Court of Session, the last phase of a long and stubbornly 

' contested war of attrition which goes back to 1935, and beyond, for the roots of 
the quarrel stretch at least ten years beyond. The battle lines are described by 
correspondents as the “X front” and the “Y front,” terms descriptive of the respec- 
tive designs and constructions of the rival protagonists. It is obviously so i 
of a mixed metaphor to say that the causes of struggle are above the head o 
the ordinary man, but the opposing pennons of the two armies have not for him that 
sharp instantaneous distinction which heraldry lent to the battle emblems of a former 


Ylopment of the See Why is the struggle taking place, not among the great 

commercial cities of the south but in the fastneases of the land of brown heath 

and shaggy wood, the land of the mountain and the flood? Can it be that climatio 

' conditions, so much more severe even than our own, compel the careful Caledonian 

#0 a more detailed and intimate consideration of his essential protective covering $ 

Does this produce a mentality in which the “X front” and the “Y front” assume a 

- significance akin to the conflicting loyalties of rival tartans? Certainly in the land 

of the kilt, wh..tever it is that beneath it can never be relegated to the per- 
manertt, enclosed, impenetrable ohenastey of the undertrouser garments of the Eng 


For the purposes of the hearing in the Oourt of Seasion three dummy models were 
set before the tribunal and demonstrated on in an atmosphere of almost masoniocalky 
exclusive male secretivenees,, One of the few ladies practising at the Scottish Bar 

, happened to walk into court for a moment only to be waved out with frantio alarm 
by a Mlicitor holding both arms above his head. (Considering what the ladies of 
the Bar are su to be proof against in the criminal and divorce courts of the 
Southern kingdom, this northern modesty strikes one as a trifle over zealous). The 


- 
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caso arises out of a patent granted in 1935, and a Hawick firm manufacturing 
“Y fronts” on licence for an American company allege thet the “X fronts” of a 
Leicester firm constitute aninfringement. The Leicester firm counter attack denying 
the infringement and also contesting the validity of the patent. An expert, who 
has carried his investigations into the manufacture of ten years beyond 
the date of the patent, noted the fascinating changes in the ever lighter and brighter 
underwear of women as contrasted with the solid conservatism of the men, who only 
in the nineten-thirties to adopt a shorter, lighter ent. He then began 
to mix the American and the Soots , explaining that pants in America were 
trousers in Scotland and tsin§ were drawers in America but, with sturdy 
nationalism, the court abal for the purposes of argument, to the Scottish ver- 
nacular. It would, indeed, have astonished the combatants at Flodden could they 
have foreseen that the men of Hawick and the men of Leicester would one day be 
locked again in battle on such an issue under the very shadow of Arthur’s Seat.—9.J, 


REVIEWS 


Five Hundred Borstal Boys. By A. G. Rosa. Oxrorp: Basil Blackwell. LONDON 
(w.o. 2) Macmillan & Co., Ltd., St Martin’s Street. 1954. Demi 8 vo. Pages 
viii and 199. Price 21 s. net. 

Taa Borstal institution is a product of the twentieth century. The first school 
of the kind was established at Borstal, near Rochester, in England, in 1901. It 
grew out of the undesirability of confining youthful offenders in the oompany of 
habitual offenders, for experience showed that the only resulted in converting 
casual young offenders into hardened criminals themselves. In the U.S.S.R. even 
adult prisoners are treated not as prisoners in jails but as inmates of Houses of 
Correction, and the inmates are not made to undergo punishment, but are trained 
to some honest occupation so as to be of use to them in the post-detention period. Simi- 
larly, young offenders are detained in Borstal institutions and trained 10 some calling 
which might give them honest livelihood at the end of their detention, In England, 
Borstal institutions are statutorily defined as: “places in which young offenders 
whilst detained may be given such industrial training and other instruction, and be 
subject to such disciplinary and moral influences, as will conduce to their reformation 
and prevention of crime.” In India, we have in the Bombay State, the Bombay 
Borstal Schools Act (XVIII of 1929), and Juvenile Courts are functioning for over 
coer of a century in the principal cities. The object of the book is to find how 

ys deteined in Borstal institutions, shape in their post-detention period. The 
author has examined cases of 500 such boys, and drawn generalisations which ought 
to be immensely useful to Borstal institutions in general. He has‘divided the result 
of his studies into Borstel in War-time, pre-Borstal period, the Institution period, 
the post-Institution period, an experiment in personality, the major fastora and 
methodology. It must be acknowledged that the authorities have rough material 
to deal with. The yo man’s first step into crime is not always spgntaneous. 
It very often is the result of bad home training, early associations, chronio wart 
of necessities of life, and bad company. A story is told of a Borstal institution 
in England the inmates of which were found guilty of a breach of discipline. 


The humane superintendent ordered them to attend Bible class for a fortnight or >- 


in the alternative to suffer ten outs with a cane. The inmates, one and all, preferred» 
the alternative punishment to the dry monotony of Bible reading. ; 
So e \ 


Smritichandrika—Shraddha Kanda. By Davanna Buarra. Translated into Engtish 
by J. R. QHanPury, B.A., LL.B. (HONS.), ¥.8.8.4., Sanior Advocate, Supreme Court 
of India, Bombay 4: Collection of Hindu Law Texts Office, Angre’s Wadi, Vithal- 
bhai Patel Road. 1954. Roy 8 vo. Pages vi, 378 and vi. Price Ra. 25.° 
Tua Smritichandrika is a Hindu Law Text of paramount authority in the State 

of Madrar, and in cases of conflict takes a precedence even over the in , 

that State. The present book contains a tranalation into English of the Shad 

Kandha of that work. In cases of doubt in the law of inheritance, the dictetesa of 

the Shraddha Kanda are very helpful. To complete the Sanskrit work, one mor’ 


Pa 
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fasoloule appears on the Ashaucha Kanda. The accuracy of Mr. Gharpure’s trans- 
lations is well-known. These translations are relied upon by the Supreme Oourt 
of India and' the High Courts in India, as they frequently were referred to by the 
Judicial Committee of the Privy Council in Landon. 


Modern International Law-—Peace. By N. ABUNAOHALAM, M.A., M.L., Advocate, 
Supreme Court of India. Mapras 10: Southern Law House, 19 McNichol Road. 

. 1954. Demi 8-vo. Pages xi and 825. Price Re. 12. 
‘Wrrrges on International law,” said Cockburn C. J. in the famous Franconia 

case, “cannot make the law......it must have received the assent of nations who are 


a save to the social background. It deals with the subjects, recognition and 
objecta of international law, internstional intercourse, and international institutions. 
A useful feature of the book is its documentation. The appendices set out the 


The Law of Motor Vehicles in India and Pakistan. By K. Vanxona Rao, M.L., 
- Advocate, DaLuI: Metropolitan Book Company, Ltd, 1 Faiz Bazar. 1954. 

Roy 8 vo. Pages xx and 302. Price Re. 10. 

Tra main feature of this book is the annotated edition of the Indian Motor Vehicles 
Act of 1929. This is followed by the Punjab Motor Vehicles Rules, and amendments 
effected in the Act by the various State Legislatures. The interesting chapters in 
the book are general discussion on motor insurance, offences re motor cars, ability 
arising out of sale eto., of motor cars, tortious liability arising out of use of motor-cars, 
hire-purcbase, the British Transport Commission, and taxation of motor vehicles. 
These are thoughtful chapters, which any one interested in motor vehicles can peruse 
with pleasure as well as profit. 





Indian Trade Union Law. ‘By V. B. Kup, Personnel Officer, Associated Cement 
. Companies Ltd., Bombay. Bompay: N. M. Tripathi Ltd, Princess Street, 
1954. ‘Roy 8 vo. Pages xv and 148. Price Ra. 7-8-0. i 
Tms is a general dissertation on the trade union law as it obtains in India, prepared 
out of theprovisions of the Indian Trade Union Act of 1926, and casses decided under 
it. It is prranged into eight chapters, dealing respectively with the registration, 
objectives and methods of registration, general lew regarding collective action, legal 
protection, strike, slow-down and picketing, trade dispute and trade union 
ments, the texta of the Act, and Trade Union Regulations by the Centre and the- 
State of Bombay. It is altogether a very useful book. ; 


Court- Fees Act, 1870. By V. 8. KULKARNI, B.A., L.L.B., Advocate, Bombay High 
Court. Poona 2: Law Book House, 278 Narayan Peth, Laxmi Road. 1954: 
Demi 8 vo. Pages 72. Price Re. 1-8-0. q 
Tw 1954, the Bombay Legislature passed Act No. 12, which iritroduced a great many 

' changes into the Court-Fees Act, 1870, chief among which was the introduction of 
ad valorem fees on the amount of claim in a suit. The Act was brought into force 

om April. 1, 1954. It also repealed the Bombay Increase of Ooutt-Foes Aot, 1943. 

The taxt of the Court-Fees Act, as amended by Bombay Act XII of 1954, together 

ovith selected recent cases, is set out here. = f 


: The . 
Bombay Law Reporter. 


JOURNAL. 
November 16, 1954. 


MODES OF EXECUTION OF A DECREE. 


Section 51 of the Code of Civil Procedure provides :— 

“ Subject to such conditions and Hesiiations as may be prescribed, the Court may, on the 
application of the decree-holder, order excution of the decree— 

(a) by delivery of any property specially decreed; 

(b) pete ora aniei Py ro A SEY DID P aA: 

(c) by arrest and detention in prison ; 

(d) by appointing a receiver ; or : 

(e) in such other manner as tho nature of the relief granted may require.” 
By the very ap of the words “Subject to such conditions and limitations” 
and the word (as italicised above) it is clear that all the various modes 
mentioned aoe are not open to an executing Court in every case; it is to be 
guided by the procedure laid down in the schedule and must resort to the method 
appropriate to each case; vide also Anandi Lal v. Ram Surup!. 


It was held in Hargobind-kisanchand v. Hakim Singh’ (Lahore High Court) 
that it was optional with the decree-holder to seek execution of his decree either 
against the property or person or both of the demented hi and that the executing 
Court cannot refuse andl diet to proceed against the property first and then against 
the person. After referring this case it was ebscved in Mono Mohan v. Upendra 
Mohan PaP (Calcutta High Court) that there might be circumstances present in 
a case which: would not only justify a refusal to allow the decree-holder to have 
process for the arrest and detention of the judgment-debtor but there might be 
circumstances which would demand such a refusal.’ But this controversy has now 
come to an end by the addition of the proviso and Explanation to s. 51, Civil 
Procedure Code, by the amendment of 1986. The proviso restricts the power 
of the Court to direct the arrest of the judgment-debtor in execution of a 
decree for the payment of money. The proviso runs thus— 

“Provided that where the deoree is for the payment of money, execution by detention in 
prison shall not be ordered, unless after giving the judgement-debtor an opportuntty,of showing 
cause why he should not be committed to prison, the Court, for the reasons recorded in writing, 

(a) that the judgment-debtor, with the object or effect of obstructing or delaying the 
execution of the decree,—(1) is likely to abscond or leave the local limits of the jurisdiction of 
the Court, or (ti) has, after the institution of the suit in which the decree was passed, dishonestly 
transferred, concealed or removed any part of his property, or committed any other act of bad 
faith in relation to his property, or 

(b) that the judgement-debtor has, or has had since the date of the decree, the means to 
pay the amount of the deores or some substantial part thereof and refuses or neglects or has 
refused or neglected to pay the sum, or 

(c) that the decree is for a sum for which the judgement-debtor was bound in a Aduciary 
capacity to account.” 

The power to appoint a receiver is not to be exercised ee a Tana of course or 
for the reason that it can do no harm to appoint one. appointment of a 
receiver is not a matter of right. The decree-holder has oe e out a case to 
justify the exercise by the Court of its discretion to make appointment. elt fi a ° 


1 [9086] A. L R. All. 495, r. B. 3 (L984) 154 I. O. 606. 
2 (1925) 93 L O. 54. - = 
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form of equitable relief which is granted on the ground thet there is no effective 
remedy by execution at law. The appointment of a receiver must be beneficial 
to both the decree-holder and the ju ent-debtor. The Court will have to see 
that the decree ie ta likely to be realised within a reasonable time from the 
property of the judginent-debtor. After all it is an exceptional remedy and 
that is the substance of the decided cases. ` 

Order XXI of the Code of Civil Procedure refers to the execution of decrees 
and ofders. Rules thereunder provide for modes of execution and procedure. 
There might be decrees for ieee of money (r. 80) or mortgage decree ve 
O. XXXIV, Civil Procedure Code) or decrees where the property (movable or 
immovable) is charged, or for specific movable (r. 81) or immovable property 
(rr. 8% and 86) or for specific formance, for restitution of conj ights or for 
an injunction (r. 82) or for the execution of a document or endorsement of a 
negotiable instrument (r. 84) and go on. The judgment-creditor has to mention 
in his application for execution the mode in which the assistance of the Court is 
eied Le., whether (9 by delivery of any property specially decreed, (ii) by 
attachment and sale or by sale without attachment (in mortgage decrees or decrees 
where the property is charged), (iii) by arrest and detention in prison, (iv) by 
the appointment of a receiver, (v) otherwise, as the nature of the relief granted may 
require: vide O. XXI, r. 11(2) (j). 

Rule 80 of O. XXI of the Civil Procedure Code provides that every decree 
for the payment of money including a decree for the payment of money as the 
alternative to some other relief, may be executed by the detention in the civil 

rison of the j ent debtor or by the attachment and sale of his property. 

e point is whether a judgment-creditor can apply to execute his decree by 
a ent of the movable pro when the immovable property of the judg- 
ment-debtor is either beara pel charged (by consent or by the order of the 
Court). With due respect to the decisions referred to below I am of the opinion 
that such application for execution is not maintainable unless the mortgaged or 
charged property is sold or the iogan a has waived bis right by a writi 
to the effect that he does not wish to proceed against'the mortgaged or charged 
property and a ial order to that effect is taken for that as is done under 
O. , T. 6. Rule6of O. XXXIV provides that when the net proceeds of any 
sale held under the last preceding rule are found insufficient to pay the amount 
due to the plaintiff, the Court, on application by him may, if the balance is legally 
recoverable from the defendant otherwise than out of the property sold, pass a 
decree for such balance. ' ` f 

A distinction seems to have been made among mortgage decree, decree 
property and consent decrees in both the cases. A maintenance decree provid 
that the debt should be paid by the defendants out of the family prop in their 
possession and it also laid a charge on certain property for the amount. It further 
said that the plaintiff was entitled to put up for sale if necessary those properties 
ig executi6n. In execution the decree-holder sought to attach certain movable 
property other than the property charged. Ithasbeen held in Ramchendrarro Ganga- 
dharrao v. Vithal Keshao, that the object of the charge being primarily for the benefit 
of the creditor, the decree-holder could execute the décree in any order he leased. 
The cases reported in Raychand Jivaji Y Bappa eee and | Balkrishna 
v. Janardan Bknath' were not approved. Raye acase has been commented upon 
and the case of Janardan v. Krishnaji* has been disapproved and overruled by a full 
bench case in Gurwappa v. Amarangjt Vanichand?. Janardan’s case it has been 
held thatt here must be a decree personally made against the mortgagor before it can 
be executed against the property other than the mortgaged property and that the 
decree in that case could not be said to be a personal decree merely because it directed 
that the defendants should pay the amount. In. Raychand’s case it has been said 
that in every case it must be essentially a question of construction of the decree, 

. e e t io 
1 (1948) 40` Bom. L. R. 754 4 920) 22 Bom. L. R. 953. . 
2 (1940) 42 Bom. L. R. 1113. 5 (1940) 43 Bom. L. R. 28. 


“3 (1043) 45 Bom. L. R. HA. 
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but unless the contrary appears, the ordinary rule should be that when a charge 
is created by the act of parties the specification of the particular fund or 
property negatives a personal liability and the remedy of the ‘holder of the 

is against the- property charged in the first instance. Similarly it has 
been held-in Ramabai’s case that the plaintiff was entitled ‘to execute her decree 
by first proceeding against the charged property and that if the sale proceeds were 
nat sufficient to satisfy her decree, she had the right, to proceed personally against 
the defendants. ' o 

In the division bench case of Govind Krishna v. Malhar! these cases have not 
been referred except the case reported in Ramachandrarao v. Vithal. That was 
a compromise mortgage decree enabling the decree-holder to execute it as a per- 
sonal decree only after the sale of the mo property and the property charged 
apart from the mo prey: In the first ex€cution proceeding the mort- 
gaged property was sold and some amount was recovered. In the second execution 
proceeding the decree-holder applied to recover the balance by attachment and 
sale of the movable property. It was dismissed for want of prosecution. In the 
third execution proceeding the prayer was to recover the balanse by sale of the 
charged property. The question was whether the second darkhast was in accor- 
dance with law so as to save the period of limitation under art. 182 (5)-of the 
Indian Limitation Act. Winichatied’s case was referred and it has been held 
that it was premature and could not be regarded as not one made in accordance 
with law. The case law has been discussed to arrive at the conclusion as to what is 
called a darkhast made in accordance with law so as to save the period of limita- 
tion. It was not a point directly in the case as to whether the decree-holder could 
apply to attach and sell the movable property before exhausting the remedy by 
sale of the charged property as expressly stated in the compromise decree. 

It is true that there is little difference between a mo and a charge. The 
practical difference is that a simple mortgage being a right in rem is good against 
subsequent transferees while a charge is only good as against a subsequent trans- 
feree with notice or volunteer with or without notice. But in both the cases there 
is personal obligations, express or implied to pay. But when both are merged 
in a decree, in other words, when the decree is a mo decree and decree charg- 
ing property (by the order of the Court or by compromise) it cannot be said that 
it is a money decree even though there is a personal obligation to pay. In all 
such decrees the defendents are directed to pay the amount and in default there 
is a direction to recover the dues by sale of the property (mortgaged or charged) 
for the satisfaction of the decree. In view of these facts the provisions of r. 80, 
O. XXI, cannot be applicable so as to enable the decree-holder to execute his 
decree against the person or by the attachment and sale of his property or both. 
It should be remem that r.80 applies to decrees for the payment of money 
ahd the phraseology that has been used is, by the attachment and Sale of his 
pro and fot be sale without attachment as we see in the later part of 
O. , T. 11 (J) (#4), 8. 51 (b).: In such decrees we do not attach the prope 
under r. 48 or r. 54. ae question of attachment (movable, r. 48 or immovable, 
T. 54) only comes if the decree is for the payment of money. 

Very little ee can be made between a compromise decree (in mortgage 
suit and in othtr suits charging pope and a decree without compromisg 
When the compromise is accepted it is a decree of the Court without distinction. 
There remains no difference between a mortgage or charge leven though 
O.XXXIV relates to suits (not decrees) to mortgages of immovable property. 
In the case of maintenance decrees, for example the decree ‘refdrred in 
Ramchandra’s case-is a maintenance decree) efendents might be under the 
obligation to pay maintenance because they possess some property of the deceased. 
He might not be liable to pay maintenance nally. His liability might be 
restricted so far as he possesses the property of the deceased. But in view of these 
findings (t) Guruappa v. Amarangji, WW Ramachandra v. Vithal and (tit) Gevin& v.* 
Malar (division bench) the decree holder could apply to execute the decree against 
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the person as well as by attachment and sale of the moyable property or any 
other poe of the defendent even though it might be his self acquired one or 
it t not be liable for attachment and sale in view of his restricted liability 

keeping the charged (or mo ) property intact.]. This will be sheer 
injustice on the judgement-debtor and also not in accordance with s. 51. This 
may also discourage the compromises. 

I, therefore, respectfully submit that it will be in fitness of things if s. 51 is 
suitably amended to the effect that in the mortgage decree or decree where the 
property is charged either by compromise or by the order of the Court no applica- 
tion for execution is maintainable for attachment and sale of the property (mov- 
able or immovable) of the defendent or for arrest and detention in prison unless 
the remedy against charged or mortgaged property is exhausted by the order of 
the Court and notice to the‘defendent is given to that effect. 


A. S; SHIBALEAR. 


TRANSFER OF DECREES TO THE COLLECTOR UNDER S. 68, CIVIL 
PROCEDURE CODE, 1908. 


Object of Transfer to the Collector. 


In .order to give effect to the suggestion that some procedure might be 
devised by which the Chief Executive Officer of the district would be enabled 
to liquidate the debts of encumbered land-holders without the immediate sale 
of their estates, and so to preserve the old landed gentry of the country and save 
their estates from: falling into the hands of speculators the provisions of ss. 820 
to 825C (now ss. 68, 70, 71, and 72 and schedule IT) were inserted in the Code of 
Civil Procedure. The power to prescribe rules for transferring to the Collector 
the execution of certain decrees is given by s. 68 of the Code in the following 
terms :— ' 

“The Local (State) Government may declare, by notification in the local official Gazette, 
that in any local area the execution of decrees in cases in which a Court has ordered any im- 
moveable property to be sold, or the execution of any particular kind of such decrees, or the 
execution of decrees ordering the sale of any particular kind of, or interest in, immoveable 
property, shall be transferred to the Collector.” 

The provisions set forth in the Third Schedule were made applicable to cases 
in which the execution of a decree has been so transferred. Further the Local 
Government was to make rules to regulate the procedure under s. 70 of the Code. 

N tifi ay 3 A 

In exereise of the powers conferred by s. 68, the Government of Bombay issued 
rtificatiops from time to time. They are reproduced at para. 97 of Chapter IT 
of the Civil Manual issued by the High Court of Bombay‘at page 98. 

In the districts of Poona, Satara, Sholapur and Ahmednagar, decrees ordering 
the sale of any immovable property belonging to a person who is an agriculturist 
within the meaning of the an Agriculturists’ Relief Act, which has been 
specifically mortgaged for the repayment of the debt to which any such decree 
relates, were to be transferred to the Collector for execution. 

In gil other districts the following decrees were to be transferred, viz. 

(a) Decrees for money in the execution of which a Court has ordered the sale 
of immovable property belonging to any person who is an agriculturist within 
the meaning oF the Dekkhan Agriculturists’ Relief Act. 

. (b) Decrees ordering the sale of immovable property belonging to any such 
perso in pursuance of a contract specifically ecting the same. ` 

Certain other Governments too had issued notifications under s. 68 of the Code. 
for instance the UI P. Government declared by one notification that the execution 
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of decrees in cases in which a civil Court has ordered any ancestral land situated 
in the United Provinces of Agra and Oudh or any interest in such land to be sold, 
should be transferred to the Collector. By another notification, the execution 
of decrees in cases in which a civil Court has ordered any agricultural land situated 
in the United Provinces of Agra and Oudh or any interest in ‘such land to be sold, 
were to be so transferred. The term ‘agricultural land’ was taken to mean land 
as defined in the Agra Tenancy Act. . 

Whereas, under the notifications issued by the U. P. Government, the fature 
of the immovable property was the determining factor, under those of the 
Bombay Government it was the status of the person to whom the immovable 
property belonged that had to be taken into consideration. - 


[Relevant Date. . 5 


Since the Government of Bombay has made the question of transfer to depend 
upon the status of the person to whom the immovable property belongs, the point 
of time when a person has to prove his status assumes considerable importance. 
* The leading case on the point is Mahadeo Sunder v. Khanderao Sitaram It la 
down that the date at which the status of the debtor is to be considered is tho 
date on which the order for sale is passed. Hence the Court is bound to transfer 
execution proceedings to the Collector if it finds that'at the date of the order for 
sale the j t-debtor is an agriculturist. For this roposition Mr. Justice Lokur 
placed reliance on the observations of Broomfield F. in § v. Dattatraya,* 
which was a decision under s. 22 of the Dekkhan Agriculturists’ Relief Act. ` 

Under s. 22 of the Dekkhan Agriculturists’ Relief Act the immovable property 
of an agriculturist is immune from attachment and sale. To claim this immunity 
it is enough if the jugat denier proves that he is an agriculturist on the date 
of the order for sale. But by virtue of para. 2 of s. 2 of the Dekkhan Agri- 
culturists’ Relief Act an agriculturist at the date of the decree is entitled to the 
privileges of s. 22 though he is not an agriculturist at the date of the attachment 
or sale. See Appa Sakharam v. Jagannath Samb. * But it has to be borne 
in mind that the second clause of the definition cannot be availed of by a judgment- 
debtor to get the execution transferred to the Collector under s. 68 of the Civil 
Procedure Code as its scope is limited by its very words. 

Definition of agrioulturist. 

The Bombay Government has declared that the property of an agriculturist 
should be sold by the Collector in the cases falling under the notifications. But 
the notifications themselves do not construe the term ‘agriculturist’. A person 
claiming the privilege under s. 68 should be an agriculturist within the meaning 
of the Dekkhan Agriculturists’ Relief Act. The words ‘within the meaning of? 
are synonymous with the words ‘as defined by’. Instead of bodily incorporating 
the definition in the notification, the Local Government has indicated where it 
should be sought for. Definition is nothing but the statement of tHe precisg 
meaning of a word, or what a word is understood to express. One of-the rules 
of construction of statutes is that, when a word or phrase is defined as having a 
particular ing in an enactment, it is that meaning alone which must be given 
to it in interpreting a gection of the Act unless there be anything- repugnant to, 
the context. It is to apply this rule of construction where both the defini- 
tion clause and the o clauses in which the word defined is contained, are in 
force. But what are the principles that govern a case where the section Fen 
a word is repealed while a provision containing the word still remains in force 
That is the question. 


Extension of the D. A. R. Act. 
The Dekkhan Agriculturists’ Relief Act of 1879 received the assent of the, 


Governor General on October 29, 1879, and came into force on the first day tf ° 


1 Hoal 30 Bom L. R. 1166. ` 3 (1989) 42 Bom. L, R. 457, `» 
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November 1879. In the first instance ss. 1, 11, 56, 60 and 62 were extended to 
the whole of British India by s. 1 of the Act. The rest of the Act extended only 
to the districts of Poona, Satara, Sholapur and . The Provincial 
Government was given the power to extend the rest of the wholly or in part 
to any other district’or districts in the Presidency of Bombay. 

Section 2 of the Act is the construction clause which defines the term ‘‘Agri- 
culturist.” This section wag extended to the district of Khandesh in 1902, and 
in 1968 it was extended to all the parts of the Province in which it was not already 
in force. Thus after 1908 the section defining the term agriculturist was in force 
in the whole of the Province. As long as this section was in force in the Province 
of Bombay reference could be made to the definition whenever a notification under 
s. 68ewas sought to be applied, and a person whose status fell within the ambit 
of the definition could claizt the privilege of getting his decree transferred to the 

. Collector for execution. i : ; 


Repeal of the D. A. R. Act. 


In 1989 the Bombay Legislature enacted the Bombay icultural Debtors 

Relief Act, No. of 1989. By virtue of s. 85 of this Act the Dekkhan 
Agriculturists’ Relief Act ceased to have force in an aréa for which a Board under 
s.-4 came to be established. But in respect of transactions entered into before 
the date of the repeal and for purposes of any proceedings arising in or out of suits 
instituted before the expiry of three years from the date of repeal, the Dekkhan 
Agriculturists’ Relief Act is deemed to remain in force until such p. ings are 
terminated. So that,<n the taluka of Bijapur the Dekkhan Agriculturists’ Relief 
Act ceased completely to have force after a period of three years from the date 
of the establishment of a Board on May 1, 1945. And the provisions of the 
Dekkhan Agriculturists’ Relief Act did not apply to a suit instituted after that 
-- But the Bombay Agricultural Debtors Relief Act of 1989 came to be led in 
-its turn by the Bombay Agricultural Debtors Relief Act of 1947, Act No. 
‘of 1947, which came into force on May 27,1947. By s. 56 of this Act the 
Dekkhan Agriculturists’ Relief Act was deemed to have been re-enacted and 
was deemed to continue for a period of three years from the date of coming into 
force of the Act i.e., from May 27, 1947, except in merged territories. The result 
is that the Dekkhan Agrioulturists’ ief Act remained in force in the 
greater portion of the Bombay Province up to May 27, 1950. Only in those 
areas where Boards were established under the Bombay Agricultural Debtors 
Relief -Act of 1989 on a date prior to May 27, 1944, there was an interregnum. 
Further under the. provien to s. 56 any proceeding i or out of any suit instituted 
before the expiry of the said three years were to be continued and disposed of as 
if the Dekkhan iculturiste’ Relief Act continued in force even after that date. 
The net result is that as far as the suits that are filed durmg the interregnum and 
those thit are filed after May 27, 1950, are concerned, the Dekkhan Agriculturists’ 
Relief Act must be taken to have no application at all. 


Implication of the ‘repeal of ths D. A. R. Act. - 

e As noted above, the Dekkhan Aerea Relief Act was an enactment passed 
by the Governor General in Council. Its object was to relieve the agricultural classes 
‘in certain parts of the Dekkhan from indebtedness. All the same certain sections of 
the Act have been extended to the whole of British India. The power to extend 
the rest of the sections to any local area was delegated to the Government of 
Bombay: From this it is evident that the enactment was mainly intended for 
the Presidency of Bombay. In. exercise of the power given by s. 1 of the Act, 
it was the Local Government which extended the various provisions of the Act 

. > fom time to time to the several parts of the Presidency. If the Local Government 
had ‘huthority to extend the provisions of the Act then that Government could 
as well withdraw the operation of the Act or those provisions of the Act as were 

f extended by it. The extending of the proyisions was done by the Government 
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i 
through notifications jssued in the Official Gazette, “but the withdrawal of the 
provisions was done by the Local Legislature by ing anenactment, This would 
not make a difference since the Legislature is a li of the Local Government. 

When the Legislature first enacted the Bombay Agricultural Debtors Relief Act 
in 1989, the words used in s. 85 were “...the D. A. R. Act shall be repealed”, 
Later, the words “the D. A. R. Act shall cease to have force in such area...” were 
substituted for the above words by the amending Act. The Legislature must have 
thought that the latter words were more appropriate in the context since wh&t was 


contemplated was not the l of the whole enactment but withdrawal of its 
extension in the Province of y. The effect of s. 85 of the Bombay ae 
cultural Deb‘ora Relief Act was not to efface the Dekkhan Agricalturists Relief 


Act from the statute book but it was sim ly to withdraw its operation tn the 
Province of Bombay. This distinction wil have sonfe bearing when we consider 
the effect of the repeal on the notifications issued under s. 68 of the Civil Proce- 
dure Code, . ; 

Hffect of the “Repeal? on 8. 68. . 

The Local Government which issued the notifications under s. 68 of the Civil 
Procedure Code could have rescinded those notifications. As observed in Shridhar- 
rao v. Rukhmanbai,! the power of rescission of a notification issued unden s. 68 
was within the competence of the Provincial Government by virtue of the statu- 
tory powers vested under s. 68, Civil Procedure Code. The effect of such a rescis- 
sion of the declaration is that the power of the Collector would automatically 
cease and the power of the civil Court to execute the decrees would revive. This 
would be the effect even in pending cases as the change effected would be merely 
a Sar | oe procedure and would not affect any vested right as laid down in 
Nagi Saiyid v. Sheo Shankar Lal alias Jhabbu Lab, 

ut the Government of Bombay has not rescinded the notifications issued by 
it under s. 68 from time to time. They are still in force. Let us then, take the 
case of a decree obtained by a creditor in a suit filed after May 27, 1950, which is 
sought to be executed against the immovable property belonging to the judgment- 
debtor say in 1954. In such an execution can the Judgment-debtor come and 
contend in response to a notice under O. XXI, r. 66, that the execution should 
be transferred to the Collector for execution? His contention would be that as 
long as there is a notification under`s. 68 of the Code which declares that the 
execution should be transferred to the Collector if he proves certain facts, it should 
be so transferred irrespective of the fact of the repeal of the Dekkhan Agriculturists’ 
Relief Act. But before the Court accepts his contention it has to decide whether 
he is an agriculturist within the meaning of the Dekkhan ea Menasha Relief 
Act. Since that Act is not in force there cannot be a person who can be called an. 
agriculturist as defined by that Act. Under the circumstances the Cort would 
not be justified in construing the term ‘agriculturist’ in any other way or adopt 
the dictionary meaning. Does it mean that the repeal of the Dekkkan i- 
culturista’ Relief Act bas the effect of impliedly revoking the notificatiqns issued 
under s. 68 of the Code ? as j 

In Tulsiram Motiram v. Shankar? the question as to whether a person could be 
an ‘agriculturist’ in 1902 when s. 2 of the Dekkhan Agriculturists’ Relief Act was. . 
not in force in the district of Kolaba came to be considered. In that case it was? 
held that since the transaction in suit took place in 1902 when no section of the 
Dekkan Agriculturists’ Relief Act was extended to the district of Kolaba after 
the Act came into force, no one could then lay claim to the status of ane agri- 
culturist by ing his‘ livelihood wholly or principally by agriculture carried on 
within the limits of that district. It was argued in that case that since s. 2 had 
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earlier by a full bench of the Bombay High Court in Sawantrawa vV. hdc Cat 
If the principles enunciated in the above decisions is ted then it follows 
that to claim to be an “‘agriculturist” as defined by s. 2 of the Dekkhan Agri- 
culturists’ Relief Act,at a particular point of time that section should be in force 
at the relevant time in the area where the person seeking to claim it earns his 
livelihood. On the same analogy if'a judgment-debtor claims to get a decree 
transferred to the Collector under s. 68 on the ground that he is an agriculturist 


Agriculturists’ Relief Act should be in force on the date of the order for sale in the 

area where he resides. Or, in other words, he cannot be an “agriculturist’ within 

the meaning of that term if the Dekkhan Agriculturists’ Relief Act is not in force 
o 4 


h 


even though he might answer to the description given in s. 2 of the Act. 
. : The other view. 
In Shidvirappa v. Shicalingappa* this very point was considered 


and all the cases of the Hig Court bearing on the point were reviewed including 
those referred to above. The following observations occur at pp. 541 and 542: 

“Tt is then argued that if the definition of ‘agricalturist’ was not in foroe at the dage of the 
transaction, it is difficult to understand how a party could be an agriculturlst at the date of the 
transaction. If is pointed out that the definition only came into force when the Act came into 
force (in Mudhol State), viz. on November 1, 1940. How then, tt is asked, could the plaintiff 
be an agricultarist on August 12, 1997, when he entered into the transaction in suit? That 


(similar to s 10A of the D.A-R. Act).” 


The fyll bench overruled the decision in Sawantrawa V. ae which was follow- 
ed by Mr. Justice Lokur while deciding Tulsiram v. S ; oo 

The proposition contained in the above observations of the fall bench seems 
to be more logical. Otherwise, the sections which are extended to the whole of 
British India by s. X of the Act would prove nugatory. For instance s. 11 which 
requires that agriculturists should ‘be sued where they reside was in force and , 
continues to be so in areas outside Bo y Province. At the same time 8. 2. 
which defined the term “‘agriculturist” was never extended to any part of British 
Indja outside the Bombay Province. Yet s. 1! could only come into play when 
the defendant answered to the description contained in the definition clause. 

Similarly if a person were to conform to the description set forth in s. 2 of the 
Dekkhan Agiculturists’ Relief Act he would be justified in seeking the transfer of a 
decree to the Collector if it was of the nature mentioned in the notification under 
s. 68 of Civil Procedure Code. This is further strengthened by the fact that 
three of the four notifications were issued in the years 1880, 1892 and 1900 when 
s. 2 was fot made applicable to any part of the Bombay Province other than the 
four districts of Poona, Satara, Sholapur and Ahmednagar. 

It is also pertinent to note that the Dekkhan Agriculturists’ Relief Act still re- 


' emaing on the statute book in spite of the fact that it ceased to have force in the 


Province of Bombay. So what the notifications seek to do is to point out toa 
place where one can find the meaning of the term ‘‘agriculturist”’ instead of incorpo- 
rating the full definition in the notifications themselves. 
- When all is said and done, it seems desirable that the State Government should 
either rescind the notifications if they have outlived their utility, or at least issue 
a fresh one containing the definition of the term in clear and unambiguous words. 
Otherwise a judicial pronouncament on the interpretation is mod atly called 
fer sjnce there is a ood of many a sale becoming invalid as having been 
conducted by the wrong authority. 

R. R. Képican. 
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GLEANINGS. 


Brsace oF Proanss. 


Cass of breach of promise of marriage do not arise so freyuently as works of 
fiction may lead us to expect. The case of Shaw v. Shaw, which has recently been 
decided by the Court of Appeal in favour of the a widow, is of interest not 
only for the icular circumstances which were widely rted. in the Press but 
also for the l isgues involved. Mr. Shaw had parted from his wife some long 
time before the year 1937. His wife, however, was still living in and efter that 
year, though there was little or no evidence whether he knew it. In 1937 Mr. Shaw 

marriage to a widow, Mrs. ‘Moseley, to whom he said thathe was a 
widower, and in 1938 they went through a ceremony of marriage. The first Mrs. Shaw 
did not die until 1050, but Mr. Shaw and Mrs. Moseley lived together as husband 
and wife and were known and accepted as such until his death in 1952. He died 
intestate, leaving an estate (personalty) of about £1,500. In April 1952, through 
: letters of solicitors acting for the children of Mr. Shaw by his first marriage, 
Mrs, Moseley learnt of Mr. Shaw’s first marriage. She brought an action in 1953 
against the children, who had become administrators of the estate of Mr. Shaw, 
claiming for breach of promise of marriage. The Court of A l awarded 
her £1,000 and reversed the decision of Pilcher, J., who had dismissed her action. 
Mr. Shaw had promised marriage. The Court of Appeal held that the promise in- 
volved an implied warranty that he was legally in a position to marry. They con- 
sidered that this warranty was a continuing warranty and extended, for example, 
to the period after the death of the first Mrs. Shaw in 1950°and before Mr. Shaw’s 
own death, nang Sie period he could legitimately have fulfilled his promise. 
They considered al We may pie t o ee ee eee 
know whether he was married or not and to inquire if he didn’t know—thus, in ; 

isposing of the difficulty caused by absence of evidence whether he knew or did not 


know that his first wife wan living when he re-married. Since the implied warranty 
was a continuing warranty, the Limitaion Act, 1939 s.2 (1) (t.¢., the six-year period 
of limitetion for an action for breach of contract), no defence. Moreover, 
the circumstances of the case were such that the ing of time was postponed 


under s. 26() of that Act until the plaintiff learnt in 1952 of Mr. Shaw’s first iage. 
If she had been his widow, she would have been entitled at least to £1,000 on Pis 
intestacy, and so the Court AREL awarded her £1,000. The action, however, 
had started as an action of b of promise and, being brought after the death 
of Mr. Shaw, lay only for special damages. Lord Justice Denring y stated 
that in his view the £1,000 damages ranked as special damages for purposes of 
that rule, but Lord Justice Singleton seems to have treated the rule as substan- 
tially by 8. 1 (1) of the Law Reform (Miscellaneous Provisions) act, 1934, 
by which causes of action against a deceased person survive against his estate.—L.J. 


WITHDRAWAL OF PLEA oF GUILTY. 


/ Ir is reasonably obvious that a prisoner must not be taken to admit an offence 
unless he has pleaded guilty to it in unmistakable terms with an appreication of 
the essential elements of the offence. It follows from this general principle that 
where a prisoner has pleaded guilty under a genuine misconception of the nature 
of the charge, he will be allowed to withdraw his plea (R. v. Clouter and Heath 
(1859) 8 Cox C.C. 287), but where he has pleaded in circumstances from’ which 
the Court can see that there is no question of a mistake, the Court is not bound 
to allow him to withdraw his plea. The matter lies thus is the discretion of the 
trial Judge, but there is some conflict of authority whether the Court has power 
to allow the withdrawal of a plea of guilty after ju t has been given. In 
B. v. Soll ((1840) 9 C. & P. 846) the prisoner, who pleaded guilty to a*chatge 
of larceny, sought to retract his plea after sentence had been upon him, 
but it was held that, judgment having been once pronounced, prisoner coul 
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not be admitted to plead not guilty. This decision was quoted with approval by 
Wright, J., in R. v. Plummer ([1902] 2 K.B., at p. 847) who stated in plain terms 
that a plea cannot be after judgment. In R. v. Blakemore ( (1948) 88 
Cr. App. Rep. 49), however, Byrne, J., permitted the accused to withdraw, after 
sentence, her plea qf guilty, on the ground that she had not understood the in- 
gredients of the offence when she entered her plea, but the learned Judge pointed 
out that he regarded the case as quite an exceptional one. The matter has now 
been considered again by the Court of Criminal Appeal in R. v. McNally ([1954 
2 AI E.R. 872) who were of opinion that once the sentence has been pronoun 
the Court has no power—not even in exceptional circumstances, it appears—to 
allow the plea to be withdrawn. In this case the appellant asked to withdraw 
his plea before judgment was given, and the observations of the Court of Criminal 
Appéal are thus, strictly speaking, obiter. One of the results of the failure to 
retract, the plea in time is that quarter sessions, but not the Court of Criminal 
Appeal, will be prevented from reviewing the conviction on appeal. This follows 
from the difference in wording between the Criminal Justice Act 1948 s. oe 
and the Criminal Appeal Act 1907; the former restricts the right of appeal of a 

n convicted by a Court of summary jurisdiction to an appeal against sentence 
if he pleaded guilty, while the latter, which regulates appeals to the Court of 
Criminal Appeal contains no limitation confining the right only to persons who 
have leaded not guilty (R. v. Forde [1928] 2 . 400). Whether this result is 
desirable is another question. — LJ. 





SHIFTING THE BURDEN oF Proor. 


SoMETHING in a name sometimes appeals to the memory, and it may be easier 
to remember the decision in Minister for Industry and Commerce v. Steele ([1952] 
LR. 804) as the pork sausage case than by its propername. It is worth remember- 
ing as a ready guide to the rather obscure rule of evidence which shifts the burden 
of ‘proof in a criminal case from the prosecution to the defence, where the facts 
in issue lie peculiarly within the knowledge of the accused. Like all rules it sounds 
well. What is less easy is to apply it. What facts are peculiarly within the 
knowledge of the accused? It ia Viet that the pork sausage case may help us. 
In 1948 it was the law in the Republic of Ireland that of the meat content of 
sausages sold as pork an J not less than 65 per cent. should actually be pork. 
The price of pork sa was controlled. The defendant was a-pork butcher 
and im his shop in Dublin sausages were sold to a customer and on the receipt for 
payment were described as pork sausages. Their meat content was found to be 
78 per cent., but there was no evidence whether any or all of it was pork. Ap- 

tly no known method of analysis could effectively answer that question. 

iis detcidant was charred with i pork sausages at too high a price. The 
prosecutor could not prove by analysis that their meat content contamed 65 per 
ent. of pork or, indeed, any pork at all, and the defendant stood firm on the 
virtues of silence and off no evidence. Thus there was a hiatus, ect in 
law for considering on whom the burden of proof lay. The Supreme Court held 
that it had shifted to the defendant as the content of the sausages should be a 
natter aia S his knowledge and that as he gave no evidence the Court 
ought to conclude that 65 per cent. of the meat content was pork. There seems 
to have been no evidence that the defendant made the sausages, which might 
seem to be a peculiarly relevant consideration ; but one of the two Judges met 
this by indicating that the defendant’s refusal to avail himself of the opportunity 
to give evidence and rebut the eee facie inference of his knowledge left the 
inference against him, and the p Judge took the view that it appeared clear 
that the defendant could prove what the meat content was if he chose. To the 
ighteous the moral may seem to be to instruct your assistants to make out 

‘ af ‘‘sausages’’ without sa “pork” for the legal problem would then, have 
been even more difficult. Potentially there is still food for argument in England 
€n the innuendo conveyed by qualifying the word ‘‘sausage” by the adjective 
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“pork”. The Lord Chief Justice has favoured the view that the resulting descrip- 
tion implies a sausage of 100 cent. pork content, while Hilbery, J., might, it 
seems, content to accept the. description if the article contained 40 per cent. 
pork. We await a case on warranty on a sale of pork sausages with avidity.—L.J. 


Passports. ; 


Passports came into existence a long time ago, and the dictionary gives the 
date 1586 as a time when the word had the meaning of a document issued by a 
competent authority granting permission to the person specified in it to travel 
and authenticating his right to protection. Nevertheless, there was a time— 
well within legal memory—when holiday makers and others could travel in most 
European countries without a passport, But the restrictions on travel, at least 
in that seem to have come to stay. Hansard records that when the 
Secretary of State for Foreign Affairs was asked on July 28 if there had been any 
. pee in the proposals for the abolition of passports for day and weekend visits 

tween France, ium and Great Britain, the reply given was that the Govern- 
ment could not see their way to agreeing even to that modest relaxation. Refusal 
to grant, or the deprivation of, a passport is, usually, an effective way of prevent- 
ing peregrination, and from time to time cases arise—more often of a criminal, 
but sometimes of a civil, nature—where a n’s passport is surrendered so that 
he and possibly his children will not be able to leave the country. Although the 
holder of a passport is accustomed to regarding the passport as his pro , it 
seems that this is not so. In Re Suwalsky, Suwalsky ¥. Trustes and Offici 
Receiver ([1928] B. & C.R. 142) a bankrupt wished to go abroad to earn his living. 
His public examination had been concluded and there was no evidence of any 
misconduct on his behalf. The trustee in bankrup opposed. his departure 
from the country until a certain action then pending been heard and con- 
tended that the passport formed part of bag? wea of the bankrupt and vested 
in him as trustee. The matter was one of some urgency, and the Registrar, 
conchiding that he himself had no jurisdiction, gave leave to serve short notice 
of motion for the matter to come before the Vacation Judge (Charles, J.) The 
learned Judge took the view that a rt issued by the rt Office on 
behalf of the Secretary of State'for Foreign Affairs to a person who afterwards 
became bankrupt was the property of the Crown and not the ‘“‘property’’ of the 
t within the meaning of s. 167 of the Bankruptcy Act 1914; and that 
being s0, it did not vest in the trustee in b tey. Since there was no evidence 
of misconduct on the part of the bankrupt and in the absence of such evidence, 
Charles, J., directed the trustee to deliver the passport to the bankrupt.—L.J. 


‘ e 
o 


LEGALITY OF MEDICAL OPERATIONS. . 


Tux generally accepted view is that the consent of the patient to'a medical 
operation frees the surgeon from any criminal responsibility, when the p 
of the operation is lawful and it is performed with reasonable skill. It is JE te 
a less settled, but a widely held, view that performing an operation carries ne 
criminal responsibility, even if the patient does not in fact consent, if it is reason- 
able to operate and if the operation is done for the physical benefit of the patient 
and with reasonable skill. ere is little authority in decisions of the Court gxcept 
some old cases on homicide where death resulted. These lead to the conclusion 
as regards such cases that, although damages may be recovered against a medical 
man for want of skill, yet, as Lord Hale said, “‘God forbid that any mischance of 
this kind should make a person guilty of murder or manslaughter”’.- -An operation 
may be forbidden by statute, as is an operation for abortion. In that instapce 
the criminal offence is constituted only if the operation is unlawfully done*with a 
particular intent, and the case of R. v. Bourne ([1988] 8 All E.R. 615) showed eed 


if the operation were done for the purpose of preserving life it was lawfully 
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formed. Recently the question of the legality of another operation, that for 
sterilisation, has come before the Courts. Both cases in, which its legality has 
beer canvassed were matrimonial cases (J. v. J. [1947] 2 All E.R. 48 ; Bravery v. 
Bravery, [1954] 8 All E.R. 59). In neither was the question of its legality directly 
in issue. In the latter case the majority of the Court of Appeal, who were not 
prepared to express a view that the operation was unjustified, dissociated them- 
selves from the conclusion of Denning, L.J., whose view was that the operation 
was illegal unless done for some just cause, and that the mere consent or request of 
the patient did not make the operation legal. It may well be that the true cri- 
terion should be the patient’s physical benefit ; if no benefit to that is to be ex- 

ted as a result of the operation, in principle its performance should not be 
lnie bd ; 


LawFuL Excuse. 


A CRIMINAL case came before the Privy Council from Malaya, and is now reported 
under the name of Yin or Sin v. Public Prosecutor ([1954] 8 All E.R. 81), which 
contains an interesting discussion, and sound sense, if we may respectfully say so, 
on the subject of what may constitute a lawful excuse. Under emergency regu- 
lations in Malaya a person who without lawful excuse, which it is for him to prove, 
carries a firearm without lawful authority therefor is guilty of an offence punishable 
with death. At the time in question the government had issued pamphlets calling 
on terrorists to surrender, and the appellant, who had been one of a gang of terro- 
rists, got in touch with some Temiars to whom he surrendered. He gave up his 
revolver and ammunition when he surrendered. Subsequently he was 
with an offence against the regulations in that he had the revolver in his possession 
without lawful excuse or authority ; he was convicted and sentenced to death. 
The Privy Council were of opinion that not every act of compliance with the 
directions of a government department would supply a lawful excuse for the 
doing of what would otherwise be an offence, but they set aside the conviction 
on the ground that the appellant might have had a lawful excuse (not that he did 
have a lawful excuse) and that the question whether he had such an excuse had 
not been left to the assessors at his trial. The judgment appeals to the sense of 
fairness of anyone who is remote from the emergency, but its legal interest lies 
in the consideration of English authorities on lawful excuse or lawful authority. 
In principle the decision stands as authority for the proposition that possession 
of an article subsequent to its unlawful acquisition may be possession with lawful 
excuse, even though it is possession b e acquirer. Such a decision may be 
of relevance one day in a prosecution before magistrates in England for having 
in a publjc place an offensive weapon without lawful authority or reasonable excuse 
contrary to s. 1 of the Prevention of Crime Act 1958, and for this reason the 
judgment has a practical interest, as well as an abstract interest, for the English 
practitiorfer.—L.J. 


Hosrrrat BOARDS AND NEGLIGENT TREATMENT. 


e 

Taa National Health Service has brought with it a change in legal responsibility 
for the treatment given by doctors which may well not have been foreseen. Form- 
erly the principle was that a local authority maintaining a home or hospital was 
not responsible for the negligence of the medical staff, save to the extent that it _ 
was responsible for exercising due care in selecting them. So, too, in the case of 
a public hospital the governors were not in the position of master towards the 
physicians and surgeons who gave their services at the hospital, nor even towards 
the nurses while assisting at an operation, and accordingly the governors were not 
resporfsible for their negligence. This principle rested, among other autharities, 
on Hillyer v. Governors of St. Bartholomew’s Hospital ([1909] 2 K.B. 820) and 
Lindsey County Council v. Marshall ([1986] 2 All E.R. 1076). With the coming 
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of the National Health Service the position changed, and as employer of the medical’ 
staff under contracts of service the hospital Board is now responsible in law for 
negligence in medical treatment. The change was attractively expressed by 
Denning, L. J., in Cassidy v. Ministry of Health ({1951] 1 All E.R. 574), where he 
said that the liability of hospital authorities for the negligence of a doctor on the 
permanent staff of a hospital did not depend on whether he was employed under a 
contract of service or under a contract for services, but on who employed him. 
Where the doctor was employed by the hospital authorities, not by the patient, 
the hospital authorities were liable for his negligence. Now the Scottish Courts 
have followed suit. In Hayward v. Board of Management, Infirmary of 
Edinburgh (1954 S.L.T. 68 (Notes of Cases) ) it has been said that thé older decisions 
have been outmoded. The Lord President held that the obligation of the State 
under the statute was to treat the patient and not merely to make arrangements 
for his treatment by and at the sole responsibility of independent contractors. , 
He regarded members of the permanent staff of a nationalised | hospital as servants 
of the Board for the purposes of the rule respondeat superior, or at least as the 
.agents to whom the Board had delegated the performance of part of the duties 
which were imposed by statute on the Board. The act or omission of a visiting 
consultant would not, on this basis, be something “for which a Board would be 
liable as the consultant would not be employed, presumably, by them under a 
contract of service; but, on the view taken b enning, L.J., stated above, a 
Board would be liable for the act or omission of a consultant if in fact the Board 
was his employer for the p of the treatment in question. It is possible 
that the Hayward case, and the case of Macdonald v. Board of Management for 
Glasgow, Western Hospitals, which were heard together, sinde precisely the same 
issues were raised in both actions, will ultimately be taken to the House of Lords. 
A decision by the highest tribunal on this important question is no doubt expedient 
so that the position of the authorities may fe settl beyond further i 


Exraprrious LITIGATION 


Ir would be unfortunate if the achievement of covering portions of the earth’s 
surface at a speed exceeding that of sound were to blind people to other and more 
mundane feats of ocelerity. Although-the recent judgment of Sachs, J., as the 
Vacation Judge in the Chancery action of Landeau v. Piccadilly Theatre, Ltd. (in 
which the plaintiff substantially failed in his claim to rights to continue the presentation 
of the revue Cockles and Champagne) may have little special significance for lawyers, 
the case is, nevertheless, well worthy of note, and for these reasons: the writ of 
summons in the action was issued on September 8, 1954, on whioh day an ex parte 
injunction extending until September 7 was obtained and, both parties being then 
before the Court, the learned Judge gave directions for mutual discovery and produc- 
tion and inspection of the relevant doouments and for expedition of the trial; on 
eas 13 and 14 the action was heard. The Rules of the Supreme Court allowe 

ight days for appearance, ten days or, in Chancery actions, twenty-one dats for the 
delivery of the statement of claim, and fourteen days for the delivery of the defence ; 
cross-discovery and like matters follow after the close of pleading. But in this case 
the whole matter was disposed of in twelve days from the institution of the proceedings. e 
The case affords not unimpressive corroboration of the view expressed by the Com- 
mittee on Supreme Court Practice and Procedure in its Final Report that the 
complaint of “the law’s delays” is lesa justified in England than in many other 
countries. But it may also serve as an effective rejoinder to the assertion of that 
rather opinionated young lady, Rosalind, that time stands still “with lawyers in 
vacation, for they sleep between term and term.’’—L.J. 


PLEADERS OF THA Past ° 


“The use of professional pleaders or advocates may be traced among some of the 
continental nations to a period extremely remote... . . 
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“In the Assizes de Jerusalem, one of the most curious and important relics of the 
middle ages, and fully recognized as an authentic compilation from the laws of France, 
made towards the close of the eleventh century, we have a full account of the office 
duties, and qualifications of pleader. .. . ` 

“A, pa redek ought to have good sense, a sound understanding, and a subtle 
genius; he should be free from the faults of indecision, timidity, false shame, haste, 
and nonchalance; while he pleads, he should keep his attention from wandering to 
anyother subject, and should also take care to avoid undue heat and asperity. . .. 
He should say what he claims, in the shortest way possible.’ ””—Stephen’s “Principles 
of Pleading” (3rd Am. Ed. 1871). 


` Doas Hn Maax Waar Ha Muans f 

Lawyer: “That isn’t the word I dictated. I said mesne.” 

His Seo’y. “Yæ, that’s what I thought meant—mean.” 

Lawyer: “No, no—I didn mean mean. I meant mesne.” 

His Seo’y. “Wel, that’s what I thought you meant—mean. And I wrote 
mean, because I thought that’s what I thought you meant to mean.” 

Lawyer: “HHHRRRRUUUUUPPPHHH! MESNE! PRONOUNCED 
MEAN——SEE WHAT I MESNE——I MEAN, MEAN i” . 


His Bec’y. “YAAAAAASSSSSS—I see what you meant to mean. You meant 
meane—pronounced MEAN.—Case & Comment. 


How Nor To Tey A Law orr 


1. Don’t come into Court without looking your best. A clean shave, well- 
groomed hair and a well-pressed suit will give you a sense of well-being which will 
make for poise and confidence. ; l , ` 

2. Don’t have a “foggy” head when you try a law suit. Get a good rest the night 
beforé. It will pay off. ` = 

_8. Don’t be late in arriving at Court. If delay is unavoidable send word to the 
Court explaining your reasons, and upon your arrival make your apologies in the 
presence of the jury. 

4. Don’t be discourteous to Court or counsel. Remember you are an officer 
of the Oourt and should attempt to maintain the dignity of the Court and assist in 
promotjng an orderly trial. 

5. Don't enter the judge’s chambers without invitation or asking permission. 
His time during ahort recesses of Oourt is usually committed to important matters 

eincidental to Court work. 

6. Dén’t ask trick questions on your voir dire examination of prospective jurors. 
Remember they are laymen.and will possibly resent any embarrassment which you 
might cause them. ' 

© 7. Don’t ait or sprawl when examining witnesses, making objections or addressing 
the Court. Always rise. You look better, think better, and give some indication 
that you are a gentleman. 

8.» Don’t brow-beat witnesses on croas-examination. The jurors don’t like it. 

9. Don’t overtry your case. Too much corroboration especially of unimportant 
points, often indicates that you are weak on the main issues, or think you are. 

10. Don’t waste time on collateral issues when you have a good case. It diverts 
the jury’s mind from the principal questions involved. 

* 119 Don’t attempt to read law to the jury or to explain to them the difference 
betseen. “reasonable doubt.”—Oase & Comment, g 
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REVIEWS. 


Civil Court Manual (Central Acts), Vols. ITI & IV. Mapnas 4: The Madras Law 
Journal Office, Mylapore, 1954. Ninth edition. Roy 8vo. VoL IL (pp. 2669 
to 8992) : Vol. IV (pp. 86, 8998-5450). Price Rs. 16, each volume. 


Awone the Civil Court manuals published so far in India the present manual 
is the most up to date and easily the It is designed to appear in five volumes, 
of which the first four have been published. The text of the Act is oes ace 
brought up to date. The Acts are arranged in alphabetical order. Volume 
contains Central Acts beginning with the Cooch-Behar Assimilation of Laws Act- 
and the Imports and Exports (Control) Act. The contents of Vol. IV range from 
the Income-tax Act to the Oil Seeds Committee Act. They also embrace certain 
Acts passed by the Indian Legislature while the four vokimes were ing through 
the press, viz. the Andhra State Act and the Estate Duty Act. The annotations, , 
which are a distinctive feature of this publication, are brief and to the point, 
They are so arranged as to facilitate ready reference. The printing of the volumes 
.is remarkably neat. The fact that the present manual is immensely popular with 
the Bench and the Bar is shown by its successive nine editions, which ve appear- 
ed in the short period of 80 years. This manual should find a place on the shelf 
of every lawyer throughout India. 


Butterworth’s Empire Law List. 1954/55. Lonpon (W.C. 2): Butterworth & Co. 
Publishers) Ltd., 88 Kingsway. Bomsay AGENTS : International Book House, 
td., 9 Ash Lane, Mahatma dhi Road, Fort 1984. Roy. 8vo. Pages 689. 

Price Rs. 11-4-0. 


THis is a valuable book of reference for attorneys, specially those in the British 
Commonwealth. It is in its thirtieth year of publication. It gives a list of 
attorneys and notaries public in the United Kingdom, the Dominions of Africa, 
Australia, Canada, New Zealand, Pakistan, Republic of India, and the Colonies. 
Not only the names of attorneys are given but also their addresses are given. There 
also are a list of International Commissioners and a list of Bar Associations and 
Societies in Colonial territories. A valuable feature of this publication is a section, 
compiled by the Right Hon’ble Sir Sydney Abrahams sna dealing with the laws 
relating to the powers of attorneys in the British Commonwealth and their regis- 
tration, execution and authentication. As regards India, ss. 82 and 85 of the 
Indian Evidence Act, s. 8 of the Diplomatic and Consular Officers (Oaths and Fees) 
Act, and the Powers of Attorney Act are set out and the form of vakilatnama is 
gene, oe book ought to find a place on the shelf of every attorney’s library 
in . 


ta of Labour Laws. By R. N. SAXENA, M.A., LL.B., ALLAHABAD 2: 
ene House, 185A Katra. 1954. Demi 8vo. Pages xvi gnd 212. ° 
ice Rs. 10. 


Wir the growing industrialisation of India labour problems have acquired an 
importance which it never knew before. On the one hand labour is asking for 


more and more wages: on the other hand capital is. finding it ever difficult to x 


balance its budget. The Legislature has therefore step in to adjust the rela- 
tions between the two by passing new measures of | tion. New Courts have 
been established to administer these laws. The present book is a handy colleetion 
of these laws. It contains the full texts of the Industrial Disputes Act, the 
Factories Act, the Industrial Disputes (Appellate Tribunal) Act, Trade Unions 
Act, Workmen’s Compensation Act and the Payment of Wages Act—all passed 
by the Central Legislature. It also contains amending Acts passed by the U.P. 
and Madras Legislatures. Brief comments prepared from the case-law, Indiar 
and English, are also given. 
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Modern Advocacy and Cross-ezamination. By S. C. SARKAR, CALCUTTA 12: 
'S. C. Sarkar & Sons, Ltd., 1/C College Square. 1954. Third Edition, Demi ‘8vo. 

Pages xviii and 242. Price Rs. 8. 

Tms is an admirable and useful book which every entrant to the legal profession 
may read with pledsure and pe It comes from the pen of one who is a well- 
known writer on law and who had good opportunity of viewing the profession 
both from the standpoint of the bar and from the detachment of the bench. The 
book is full of sound advice and helpful observations. The book opens with a 
chapter on advocacy and the legal profession and on to the professional 
‘conduct in general. The opening of a case for plaintiff and defendant and arguing 
it come in next. Criminal cases are dealt with in their dual t of the defence 
of aecused and address to the jury. The core of the case is ed by a dissertion 
on witnesses, their examifation-in-chief, cross-examination and re-examination. 

-The practical side of cross-examination is considered in the light of some ee 
of brilliant cross-examination. Witnesses may be lying, evasive, women, children 
and police witnesses and experts. f 


Justice and Peace for AU. By AsuL Hasanat, Deputy Inspector-General of 
Police, East Pakistan. Cmrraconc : Pakistan Co-operative Book Society, 
Ltd. 1954. Demi 8vo. Pages 407. Price Rs. 7-8-0. 


. A PLEA for justice and peace for all coming from Pakistan is certainly welcome. 
The author being a police-chief has necessarily viewed the question from the 
police angle. The plta is one for reformation of the administrative and judicial 
machinery. The author points out the ideas and ideals of justice and and 
then proceeds to examine their law and procedure. The crying evils of adminis- 
tration, viz. corruption, expensiveneas, delays, flaws and prejudices are examined 
with care. The ion ends with a dissertation on the and of the police- 
force in the prevention and detection of crime. The author wishes to build up 
an utopia, which may be regarded as a target to aim at. 


The Provincial Insoloency Act. By S. K. Aryan, B.A., B.L., Advocate. Edited 
by H. L. Saen, Advocate, Supreme Court of India, Aruanasap (U.P.): The 
University Book Agency, Elgin Road. 1954. Fourth Edition. Pages vi and 
825. Price Rs. 7-8-0. ' 

Tms is a handy edition of the Provincial Insolvency Act, written primarily 
for the use of the students. Tha notes are therefore concise and explanatory in 
character. The appendix reproduces the rules made under the Act by the 
Allahabad High Court. The book has already passed through four editions : 
when it through its fifth edition the editor will consider the advisability 

eof adding a table of cases and a general index. ; 


The Law of Succession Certificates. By Mantua RAMAMURTHI, M.A., B.L., Advocate. 
° VISAKHAPATNAM 2: the Author, Maharunipota P. O. 1954. Crown 8vo. Pages 
8 and 88. Price Rs. 8-12-0. 


Tue law relating to succession certificates was first contained in a separate Act 
of the Indian Legislature, viz. the Indian Succession Act (VII of 1889). That 
Act was repealed in 1925, but its provisions were re-enacted as ss. 870 to 890 of 
the Indian Succession Act of 1925). These sections are annotated here 
with comments.and case-notes. Forms in use on the subject are also given.. This 
little book will be useful in dealing with cases on the subject. . 
Te — 


a The 
Bombay Law Reporter.’ 


JOURNAL, 
December 15; 1954.. 


THREE QUESTIONS ARISING OUT OF “THE. HINDU WOMEN’S MHIO 
TO PROPERTY ACT,” 1937. 


Tua Hindu Women’s Rights to Property Act still torments the publio and the pro- 
feasion, and unfavourable comments n the:manner in. which it was drafted have’ 
not ceased to issue from the lips of J oe. Yet in the last two years a certain ad- 
vance is seen to have been made towards achieving an understanding of the intention 
of that revolutionary statute, and itis possible that.the interpretation now put sai 
ita sections by most of the High Courts approximates fairly closely to the layman 
view of what the object of the statute must haye been’ Much dead wood in thew Ar 
of casé-law can safely be out out, and the substantial gains can be consolidated. 
Neverthelees certain important differences of judicial opinion remain to be resolved 
and in the course of deciding practical problems more than one High Oourt has it- 
self set off a train of theoretics! wonderings. Of the existing or potential problems 
arising ander the Act three of the more important concern the power of the manager 
of the coparcenary to deal with the widow’s undivided interest, the power of the widow 
herself to alisnate it and ita devolution after her death. 

The authority of the manager to alienate the interest devolving on a widow of a 
.. deceased coparcener under the Act. 

The Act reads as followe: — 

Seotion 3(2): “When a Hindu governed by any school of Hindu Lew other than the Dayabhag 
school or by customary law dies having ab the time of his death an interest in a Hindu joint 
family property, his widow shall, subject to saa i a of sub-section(3),have in the property 
the same interest as he himself had.” 

Section 8(3): ‘Any interest devolving on a Hindu widow under the provisions of this section 
shall be the limited intarest known as a Hindu woman's estate, provided however that she shall 
have the same right of claiming partition as a male owner.” 

One of the most unsomnd and satires methods of interpreting these sub- 
sections is to use as authorities expressions of opinion found in judgments upon pro- 
blems of a different category to’ the one before the student, or, as the case may be, 
the practitioner. The attitude which the Court will adopt towarda the Act will be 
governed-not by the impression which it would give in vacuo but by the effect which 
it would have if interpreted in the alternative possible ways in respect of tHe instant, 
problem. Thus judicial opinion on the-meaning of the Act expressed ines case on 
recovery of an unsecured and unattached debt owed by the deceased coparcener from 
the interest in the hands of his widow will hardly be of any value when we ere faced. 
by a problem as to the manager’s authority to deal with that interest. The one pro- , 
blem is connected with the question whether survivo has or has not been abro- 
gated ; the other concerns the question whether or not the widow, as limited owner 
of a coparcenary interest, is or is not a ocoparcener for the purposes of being bound by 
the manager’s authorised alienations. The need to-see the Act as a whole, nd to 
envisage its effects as consistently as possible each with the others should not blind 
us to the fact that no Court is simultaneously faced by all aspects of the Act, therefore no 
decision giving us the whole answer is to be looked for, and that, therefore, all ex- 
preasions of opinion not directed exclusively to the solution of the problem actually 
before the Court must be treated as mere obier dicta and le accordingly 
from the hatd core of the ratio.’ “Needleasly to say this is extremely difficult in 
practice, but to be aware of the pitfall may save much time and space. Those judgue 
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mente, therefore, which avoid a wealth of quotation from previous judgments on 


_ different aspects of the Act are the stronger, and not the weaker, for their independent 


and direct attack upon their respective problems. : 

The Act tells us that, upon the death of her husband, the widow of a Mitakashara 
ooparcener, or & oOparcener under customary law (such as that of the Punjab) has 
in the property, i.e. the joint family property, the same interest as her husband him- 
self had, subject to this qualification, that she has not an absolute interest in it but 
anl% the interest known as the Hindu “woman’s estate”. We are not told what the 
effect of this is upan the other members of the joint family, nor upon the powers of 
the manager ; we are not told whether she takes thie interest as a fixed or as a fluctua- 
ting interest, nor whether. she is a with her deceased husband’s copar- 
ceners. In order to understand the e of the subsections we must apply to the 


. statute the normal rules of interpretation, and these are so well-known that it is 


not necessary to give authorities for them. 
Firstly, a statute which grants rights to X. which necessarily diminish the rights of 


_ Y must be held to apply in respect of the diminution of rights only so far as is the 


necessary intendment of the words themselves. That is to say the Act must be 
strictly construed, so that no more disturbanoe is created by it than is needed in order 
to convey the rights specifically. given. Secondly, if the result of the combination of the 
rule set up by the statute (as construed in the above manner) with the rest, of the 
chapter of. the law as unamended is an incongruous or inconsistent appearance, 60 a8 
to raise the presumption that the Legislature either intended more than they said 
or were inexcusably negligentintheir amendment of the law, it must be di 

as irrelevant. In other words, if the necessary effect of the strict application of the 
law is to create anomalies, that inconvenient and undesirable result must nevertheless 
be tolerated. Thirdly, where the definitions of terms used in the Act are not to be 
sought. for in the Act itself care must be exercised to define the terms in such a 
manner that no more meaning is forced into the Act by implication than would 
normally be possible by the employment of a simpler definition. 


To return to our present problem : the manager of a is authorised to 
alienate the joint family property under an elaborate head gen: referred to for 
convenience aa “legal necessity or benefit of the family (or, aa some of the earlier 
decisions put it, “estate”)”. This authorisation is a matter of law, and is indepen- 
dent of any explicit authorisation made by the coparceners themselves which will 
of course bind their interests if the manager acts upon it. A sole surviving copar- 
‘cener is his own manager, and therefore, since hisis the only interest in the coparcenary 
property (though numerous persons may be entitled to be maintained out of it besides 
himself) it follows that he may do as he pleases with it} and no question of authori- 
sation arises. When the Act gave, by s. 3(2), the “same interest as he himself had” 
to a deceased coparcener’s widow, without telling us whether she is or is not a oo- 

ener, nor whether or not she will be represented by the manager, nor whether 

she can herself be a manager, it wasinevitable that the uncertainties and ambiguities 

latent inethe phrasing of the Act should give rise to conflicts of judicial authority. 

“Before turning to the cases, we should see how, upon the rules of interpretation set 
out above, the statutory provision would seem prima facie to alter the existing law. 

The manager’s authority is not touched explicitly. But instead of the persons 
owning in being all males having absolute interests; subject to varying disabili- 


° ties regarding alienation which depend on the law administered in the respective State, 


the existing male caparceners are to be joined by widows who “‘shall...have in the 
property same interest...” The words “‘shall...have”’ cannot mean anything 
else than “shall own”, and the faot that the estate is a limited estate under sub-s.(3) 
does not alter the fact that the widows are to be the owners of an interest in the foint 
family property. And that interest ia not an undefined interest, but tho “same” 
(not merely “‘similiar’’) that the deceased coparcener had. That interest invariably 
‘conferred certain well-known rights, and indeed necessarily includes the right to 


e 
1 feyne, llth edn., p. 451; Krishnamurthy remarks in (1958) 55 Bom. L. R. Á 8,and 
Krishnanvrths (1927) L. R. Guru .vV. Karishiddappa, (1958) 56 


A v. A A 
eset A Ua, 50.29 Bom. L. R. 980. See Bom. L. R. 258, 255-8. 
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question alienations made by the manager or e aaa without authorisa- 
tion. Indeed when art interest is alienated in South the alienee acquires with 
his purchase the right to question prior improper alienations, since unless the joint 
family p is entire and complete no alienee of an interest can realise his pur- 
chase. Accordingly it ought to be without doubt that (1) the manager of a copar- 
oenary consisting of at least one coparcener besides himself and a widow who has 
taken under the Act requires the widow’s authorisation before his improper alienations 
can bind her interest ; and (2) a sole surviving copartener whose ogparoce- 
ners have left widows who havetaken under the Act cannot be considered to all in- 
tents the absolute owner of the at eal property, since his improper alienations 
will not bind the interests of the widows unless they have given him authority to make 
them. This proposition ought to a checked from various angles. Does this in- 
terpretation inflict hardship u a) the widow, (b) the manager, (c) the ménager- 
sole surviving coparcener, or ( oa the inon third t It might be suggested that 
if the authorisation of the widow is required in o to validate improper alienatiofs 
by a ooparcener or the coparceners, her interests neatly would not be looked after 
‘ so smoothly or simply as if she were considered, as heretofore, incapable of complaint. 
except when her right to maintenance was directly thereatened. The incresse in 
legal competence af the widow, it might be urged, duced an equal decrease in 
moral responsibility in the male owners, and Bow inevitably to a deteriora- 
tion in her position, since moral obligations are stronger, cheaper and more effective 
than obligations which have to be enforced by the Court. But we cannot assume, in 
the face of the express words of the Act, that the Legislature thought so lightly of the 
law that it hesitated to give the widow much greater legal protection (as the Preamble 
indicates!) for fear that the moral consciousness of her husband’s relations towards 
her would automatically deteriorate. The manager has no cause for complaint since 
his improper allenations were already liable to be questioned even by unborn gene- 
rations in certain circumstances and by adopted sons, so that even well-laid 
could be unexpectedly frustrated. It would seem, however, that the sole surviving 
coparcener is materially affected by the Act. His apparent right to dispose of the 
entire estate free from question except in an extreme case of the jeopardy of a widow's 
maintenance has been subjected to restraint. But when it is remembered that his 
position as sole surviving ooparcener is due to the previous deaths of his collaterals, 
ascendants eto., and that his apparent freedom is due not to an morease in his own 
rights by birth, ' but by the lapse of the rights of others by their death, the restraint 
Be ee ee of Mio walows OF noie eee Soper sony 
esser evil than the loss (or cesser of a purely potential or hypo cal gain or spes 
successionis) which would have been occasioned to him if those coparceners had se- 
parated from him a moment before they died. The interest of the widow being 
expressly limited to a “‘woman’s estate” the sole surviving coparcener’s ‘‘freedom”’ 
is no more than interrupted. On balance it would seem that there is no injustice 
in the interpretation suggested here, such as would have caused the Legisleture to 
have p its intention in any clearer form. The last person capable of objecting 
to the interpretation is the alienee. He may say that one more rivet has Peen fasteg- 
ed upon property in India and that one more ground for upsetting alienations has 
been created. But if it is the intention of the ture to improve the rights of 
women, and that with the least possible disturbance to the rights of men, it follows 
that in their permitting widows to impersonate their husbands vis-a-vis third aes | 
they are merely prolonging beyond the husbands’ deaths the rights of interdiction 

of im ent which they enjoyed while they were alive, have chosen the least 
disturbing and most appropriate method of achieving their object. No new means 
of attacking alienations have been created. 

In Shivappa Laxman v. Yellawa* the Bombay High Court for the first time consider- 

ed whether a widow who had taken under the Act of 1937 was entitled to question 
an alienation made by a sole surviving coparcener. Gajendragadkar and Ab eet JJ. 


held that she could. 8. was joint with his son, L. L. died leaving a widow, Y 35, 


1 ‘Whereas it is expedient to amend tho respect of 2 
Hindu Law to give better rights to women in 2 aes es © 
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executed a deed of gift to his daughter, B., and than adopted a son, X. After the 
death of S., Y. sued X. and B. for the recovery of so much of the gifted properties 

as had corresppnded to the interest of L., which she had taken under the statute. 

Gajendragadkar J. in the judgment of the Court said, , 

‘|, until severance ie brought about the family would continue to be joint and so it would 
have a manager who would be clothed with all the powers as such a manager. Therefore, in the 
case of a sole surviving coparoener, he cannot now olaim the unfettered powers as before. He is 
no doub} the sole surviving coparctner literally speaking ; but he is also the manager of an undi- 
vided family consisting of himself and the widow of a predeceased coparcener and this widow has 
a share in the properties of the family. That must inevitably impose limitations upan his power 
to deal with the family property.’ 

And again, 

“\.. The position of a Hindu widow’s interest in the family properties is, in our opinion, same- 
what analogous to the undivided right of the coparcensr at least so far as the manager’s powers 
of management and alienation are concerned ; so that if the said interest of the Hindu widow is 
sought to be defeated by an unjustified alienation, she would be entitield to challenge it fust 
in the samo manner as a coparcener would. It may be that the effect of this Act is not to cause ' 
the severance of status automatically on the death of a coparcaner, and that the famity may oon- 
dinue to be joint ; in that oase the manager would still be entitled to exercise his ordinary powers 
under Hmdu law. Bub it is clear that it is beyond the competence of a manager to mako a gift 
of immoveable properties belonging to the family.” 


The ratio of the decision is, as indicated in the above quotations, that the interest 
is given to the widow and that pending her exercise of her statutory right to parti- 


tion the family is joint, and the manager’s powers have not been increased so as to 
enable him to make unafithorised alienations which will bind interest-owners therein. 


‘Tho doubts expreased in the last-quoted passage above, and the whole matter of 
the manager’s powers, have been reviewed more lately in Mahadu Kashiba v. Gajara- 
bai’, where the Bombay High Court (Bavdekar A ie arate that the 

has the power to alienate for legal eto. the joint family 
including the interest of a widow who has taken “tha At In that case a pre- 

brother’s widow claimed her share of property alienated by the sole surviving 
coparcener in order to pay his own hospital and similar expenses. It was contended 
that after the Act and the death of his brother, the sole surviving coparcener was 
not competent to alienate more than his own interest. This the leard Judges 
negatived, disapproving the opinions expressed to the contrary in the Orissa oase of 
Kunja Sahu v. Bhagaban Mohanty.t Because it has been held in Bombay in Nagappa 
Narayan v. Mukambe* that the interest taken by the widow was a fluctuating 
interest, it followed that there was a conflict with Orissa on the question whether 
the Aot gave the widow a separated and determined interest, which notion was the 
basis of fhe view that the widow couldn tbe represented by the manager when enter- 
ing into centracte on behalf of the family. It was claimed that even if the interest 
was fluctuating the Act must be held to have made it necessary for the widow to 
join in the,alienation ; the interest being given by statute and a statutory creation® 
ifshould follow that the powers of representation under the general Hindu law should 
not prevail over and in respect of it. This ingenious argument failed, not merely 
because the statute, though giving the interest, did not define or create it, but because 
the Hindu law did not cease to app ly to the property when the husband died, be- 
euse under the terms of sub-s.(3) S the “women’s estate” applied. Nor would the 
interest fluctuate unless it were governed by Hindu law. Consequently the interest 


1 (1052) 55 Bom. L R. 658, 661. either succeed as heir or take as 3 
2 TA Nagappa Narayan v. Mubkombe Moit. sup.) 
8 (l | 58 Bom. L. R. 387. followed the indications in Natarajan Ohetitor 
4 [1951] A. I. R. Orissa 35. - v. Porwnal Ammal, [1043] A- I. R. Mad. 246, 
5 (1080) 8 Bom. L. R. 177. and Si v arasamima, [1943] 
6 trary to the views that had been A.I. R. Mad. 708, and held that the widow's 


freely expressed (as for example in Siveshwor interest was taken by a mode of devolution 
Præd y. . y created by this Aob distinct from 
23 Pab. 760; Jadaobai v. Puranmal, [1944] elther of the other methods mown to Hindu 
Nag. 832; and Saradambal v. Subbarama 
Myyor, [1943] Mad. 680) that the widow could 

1 


JE 
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is governed in respect, of management as the ordinary interest of a ooparcener. 
Bavdekar J. said: ¥ . ; 

“The power of the manager of a joint Hindu family to alienate family properties stams from 
necessity, which is its sanction, and so long as the joint family continues, the unity of title oon- 
tinuing, the same necessity must justify its alienation, in spite of the fot that there is substitut- 
ed, after the death of a ooparoener, his widow as a joint owner of the family property.” 

This conclusion is in accord with the decision in „Kalian Rai v. Kashi Nath? 
that the manager may represent the widow, so long as aha does not demand the se- 
pranon of her share, in the transactions of the joint family. In Saradambal v. 

ubbarama Ayyar® and Siveshwar Prasad v. Lala Har Narian‘ it was held that the 
widow takes her husband's interest with all ita rights and liabilities: one of the 
liabilities is to be subject to the manager’s alienations for | necessity. This does 
not appear to be a mere linguistic trick, and the eventuat liability is as much a binding 
liability upon the interest by nature as a liquidated liability outstanding at the hus- 
band’s death. To quote inani J.’ :; 

“..The interest obtained by the widow in the joint family property being the same, it would 
be subject to the same liability even after her husband's death, so long as she continues to bo a 
member of the joint family and does not ask for partition...” 

The ite conclusion was reached in Rathin sabapathy v. Saraswatht Ammal,’ 
where tho Madras High Court and Krishnaswami Nayudu JJ.) without reference 
to Shix ppa Laxman v. Yellawa,’ held that a gift of coparcenary property, even if not 
authorised as a ‘‘gift of affection”, may be perfectly valid if made with the authorisation 
of all coparceners (there being no child in the womb or minor coparcener in existence) 
notwithstanding the lack of consent of a widow who has taken rights under the Act. 
The ratio was simply thatthe widow is not a coparcener,* butone who has a statu 
interest in coparcenary property. Thesame view has been adopted by the Patna 
Court in Ramsaran Sao v. Bhagwat Shubul.® The ooparceners alone, according to 
the pre-statutory Hindu law, had the right of interdiction, and since the statute 
not created the widow a coparcener it has not given her the right to impeach aliena- 
tions by coparceners. Had the statute intended that she should have all the rights 
of a ooparcener it would have specifically conferred them. But this is, with 
& perverse view, since the interest taken by the widow under the Act is: now in 
Madras and Bihar while these decisions stand, an interest dissimilar from that of her 
husband in the vital respect that she has no means of protecting it other than that of 
demanding ition. Admittedly such a revolutionary change in the coparcenary 
interest would be more bitterly resented by actual coparceners who had birth righta 
in ancestral together than by a widow who came into the family only on her 
onal SAA o statute has said ‘‘same” interest, and the Madras High Court have 
given a quantitatively similar but qualitatively dissimilar interest. Though 
the effect is one that may be accepted in Madras where the tradition of the Hindu 
law has even prevented women from taking shares in coparcenary property at a 
partition, and where the old law has already been too strong for the statute in one 
well-known particular,” it is submitted that the Madras and Patna cases wêre wrongly 
decided in this respect, and that the Bombay view is correct. ° 


The power of the widow to deal with the interest she takes under the Act. 
In Bombay, Hyderabad, Madhya Pradesh, Andhra, Madras, and Mysore a co- 
e 


1 (1958) 56 Bom. L. R: 887, 392. Travanoore-Oochin (since Balakrishna v. 
2 (1948] AlL 307. Ganesha [1954] A-L R. T.O.F.B. 209). On the 
3 hari ae ight of the mother to be the of an 
4 (1944) I. L. R. 28 Pab. 760. infant’s interest in the joins ily proport 
5 At p. 304. ' see Sesthabat’s cese (above) and 
6 He Nee Boa Mad. 307. v. Sitabat, (1951) 54 Bom. L. R. 55. ' 
7 (1952) 55 Bom. L. R. 658. 9 [1954] A. I. R. 818 
3 ; 

cast 


This has been insisted upon since at 10 Of. AATA Sahu v. 
as far baok as Jadacbai v. Puranmal, Bkagaban Mohaniy 951] ALR. 35, 39. 
Mott N . 882, and Sosihabai v. Narasimha Il Unchaste widows are stil prevested , 

according from ing: Ramaiya v. M: [1951] 
to Matras and Bombey the widow cannot bea A.I. R.Mad. FB. Of. conira Kumar 
manager of the e E other- Sardar v. Manmatha (1953) 59 0, W. : 84l. © 
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parcener may alienate his undivided interest at his pleasure.. It would follow from 
the foregoing that if the widow takes the “same” interest ae her husband had she 
should be entitled to alienate it subject to exactly the same terms, that is to say 
that voluntary alienations ought to be possible m South India, and involuntary 
alienations everywhere. 

In contradiction to this two points of view are possible and have been followed 
in practice. One is that the Act conferred on all widows a benefit which is in the 
naturdé of property, and that therefore she can alienate it at her plearure irrespective 
of the State in which she is domiciled. A second is that as the interest is given to 
her by the statute subject to the limitation of the “women’s estate”’ it ia an interest 
distinct from a coparcenary interest and thus cannot be alienated similarly with a 
coparcenary~interest ; she must therefore first demand partition, and then hold the 
property as if she were an heit of her husband under the ordinary law. 

*InSaradambal v. Subbarama Ayyar! it was said obiter and in Parappa v. Nagamma* 
it was repeated by the full bench obiter that the interest taken by the widow- was 
not only liable to separation, at the widow’s option, but alienable inter vivos for 
valuable consideration. In Kunja Sahu v. Bhagaban Mohaniy* the Orissa High 
Court went further and decided that a widow had the right to alienate her undivided 
interest even in a State where a male coparcener had never enjoyed that right, upon 
the ground that a right of property was conveyed to her by the statute. It was 
objected that the right of partition having been expressly conceded to her the natural 
implication was that she had no a simple right of property in that interest such as 
would support an alienation for value. But the Orissa High Court (Ray C. J. and 
Panigrahi J. as he them was) saw the matter in a different light. granting 
of the right of partition was intended to show that the interest was not limited to the 
exact shape of the coparcener’s interest, and it followed that her mterest was a spe- 
cial type of proprietary right ; aa alienation was not expressly forbidden, and as 
moreover she was granted a “women’s estate” in it, which included the power of aliens- 
tion, she could not be inhibited in her alienating by considerations peculiarly appro- 
priate to coparceners.4 Thus the argument that she was not a coparcener did not 
stand in her way but rather ERIA The matter was considered 
and the view of the Orissa High Court gene approved, by Chagla C. J., and Dixit 
J. of the Bombay High Court in Dagdu u v. Namdeo® ‘It was held that the 
widow has the absolute right to alienate her undivided interest for legal necessity 
and to alienate for her life without such justification. Moreover the alienee was held 
entitled to partition of the joint family property even though he had purchased only 
the widow’s life interest in the presum Leh fasia This advance has not yet been 
pik in other States and requires a brief comment. The curious estate, vis-a-vis 

coparcenera, like the old English legal estate per auter vie is highly novel and is 
id to give ries to difistlties which may be investigated elsewhere. 

ie dideaity raised by the Act is that it gives the “same interest” subject to the 
Pere that oa interest shall be the limited interest known as the Hindu “woman’s 
tate”. This is a patent contradiction, like saying that X shall have a mango, pre- 
vided that¢t shall be a sweet-lime. The nonsensical conclusion can be avoided simply 

only by taking the course taken in Kunja Sahu’s case of sa that “samo interest” 
is not qualitative but quantitative, and means the share Ui E would havo 
pri It is not absolutely necessary that this share should'be assessed at the hus- 
’s death, nor that it should be exempt from fluctuation, but once we'admit, as 
all the High Courte exoopt Orissa have admitted, that the interest fluctuates like 
s interest we are more than half-way to admitting that the same in- 
break fe o qualitatively Pad. aot gaaon at . The-Bombay High Court, in 
Dagdu Balu’s case faced by the realisation that a ‘woman’s stat” (i.e. a widow's 
estate in particular) is easentially different from a copracensr’s interest, have said in 
effect that the Act makes a gift of a mango provided that it shall be a sweet-lime, and 


7 nges Mad. 630. : 6 Hoe, for examples the a Oe: 
2 [ jek J. 250, T.B. pa J. in ee Dadubhat 
3 1951 A. L R. Orima 25. anubhes (1953) 38 Bam. L. R. 447, 487, 8.0 
wt (ros) 58 F y- 0. J. PA The widow’s surrender would lay the 

6 (19 56 Bam. L. R. 518. open to challange by reversioners. 
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have implemented the Aet by giving the sweet-lims. The plain words of the Act give 
a woman’s estate, which involves not only that the widow may alienate absolutely 
for legal necessity, but that she may alienate her interest without justification pro- 
vided that it be for her life. Whereas the coparcener cannot make a gift of ooparce- 
nary property, or a camouflaged gift, under Rotiala Runganatham Chetty v. Pulicat 
Ramasami Chetti! it would seem that the Act has given wider powers of alienation in 
one respect as well as narrower powers in another. On this view the Orissa High 
Court were justified in allowing the widow to alienate her undivided interest whereas 
her husband had no such power. Chagla O. J., was aware of the contradiction in- 
volved. He saye,’ : 

“If sub-s.(2) stood by itself without the qualifications contained in sub-s.(3), it can hardly 
be disputed that the Hindu widow would have had the totality*of rights which her husband had 
in relation to the joint family property. But the Legislature did not wish to go as far as that and 
therefore is enacted sub-s.(3) and provided for certain limitation upon the rights of the widow, 
and the limitation is that although the interest of the husband would devolve upon his wife, 
the interest would not be an absolute interest but it would be a limited interest...” 


He goes on to say that there is nothing in-sub-s. (3) to that the interest 
was further limited by conferring some of the incidents of the “woman’s estate” and 
not others. He points out? the normal rights of alienation of the widow, for example, 
but omita to mention what follows, namely that in addition to being entitled to 
alienate her life interest whether for value or not,* she can make gifts for the pay. 
ment of her husband’s time-barred debtes and for works of dharma conducive 
to her husband’s spiritual welfare provided that they are enot excessively 
The coparcener is meanwhile bound to the rule that gifta are voidable at the option 
of persons interested in the joint family property’. As a result the widow has 4 
right to question alienations improperly made by the coparceners® while they have 
not a reciprocal right against her her alienees. The inconvenience of thie de- 
cision is not, of course, an objection of much weigh t; nor is it a valid objection thet 
the quantitative interpretation of “same interest” is more or leas in conflict with the 
interpretation in Nagappa Narayan v. Mukambe. The mere incongruity is nothing 
Kn But it is possible to make sense of the statute without too severe a 
i ion of the words “limited interest...” In other words it is possible to 
understand the Act as giving X a mango provided, not that it shall be a sweet, 
lime, but that it shall be an Alfonso mango. Sub-section (3) can be understood (aa 
it was no doubt intended to be) aa a limitation upon the roenary interest and as 
no more than that. That is to say, hint in this watast the interest: EONA ad tho 
Hindu ‘“‘woman’s interest” means merely the series of limitations as follows: the 
property is not stridhan and will devolve accordingly (whatever this may mean—see 
below) ; it is not freely alienablé upon the terms known in each respective State to 
attach to the ordinary coparcenary interest, but those who take the interest after 
. the widow (whether by her death or surrender) will not be bound by those alienations 
which are outside a widow’s normal powers and also outside the powers of a soparcener. 
In other words, the sub-section in question adds limitations and does not i 
eee ee ey ee Indeed, the special 
the right of partition suggests as much. But such an interpretation has 
Fly this advaveage ovorihas edeyicd by Ohagle O. J. in the Bombay High Court 
that it makes sense of an, otherwise nonsensical statutory provision, albeit at the riek® 
of a special definition of the words “‘woman’s estate” in the context. 


1 (1008) I. L. R. 27 Mad. 162. 8 Under Natvarlal v. Dadubhat (oy. sup.) 
3 (1054) 58 Bom. L. R. 518, 515. the widow’s alienation may be 

3 . 516. . by s reversioner even as much as 60 years 
4 Mayne, llth edn., para. 639. or more after the transaction, whareas, of 
5 Ibid., 846. . i course, the s alionations are 

6 Ibid., 644, 645 : under the Limitation Act after 12 years in the 
7 Other, of course, than gifts of affection, normal cases under the in 


so definsd, which in mostcases must be of Udasi Nirwani v. Surajpal Singh alae! 47 
moveebles and mado by e father or brother Bom. L. R. 599, P.o., aug) po Be 

vios the father. a ein aria ic ad Ganapati v. Murlidhar (10 ) $6 Bom. L. By 
L. B. J. 108-111, 426, T.B. 
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Devolution of the widow’s interest after her decth. 


Let us suppose that a widow takes under the Act and diea without partitioning. 
Gupte long ago raised the question! whether the interest would pass to the heirs of 
the husband (reversioners) or to the surviving coparceners if any. The specifio 
statement in sub-s.(3) that the interest would be the limited interest known as a 
Hindu woman’s estate suggests at once that the devolution of the interest would 
follow the course taken by p normally held subject to that estate, namely to 
the next heir of the last male holder. That in fact is the decision in Kedar 
Nath v. Radha Shyam.? A widow with one or mcre daughters had succeeded to her 
husband’s interest under the Act and was joint with her husband’s brother, the sole 
surviving coparcener. When she died a somewhat complex dispute broke out bet- 
ween her daughter and the husband’s brother, the latter claiming that the interest 
passed by survivorship to him, since survi had not been abolished but only 
fuspended or interrupted in the widow's favour ; the daughter claimed that the 
interest devolved on the next reversioner of the last male holder, namely herself. 
The ratio appears to be as follows :—the intereet did not pano to the widow by 
survivorship? but by inheritance “or something akin thereto’; there is no ground 
for assuming a right of survivorship in the surviving ners of the deceased 
husband, since property has passed by inheritance to the widow; the latter 
continues the persona’ of the deceased husband, and the devolves as it 
would have devolved if he had died on the date when she dies.* It is a matter of 
importance not only because of the possibility of a conflict of claims in many cases, 
but also because acording to the view taken in the Patna case it is the reversioners 
and they alone who cdn question alienations by the widow, though the widow be 
joint with the ooparceners and capable of being represented by the karta. 


_ The Bombay High Court has not pronounced, on this question up to the time of 
writing, though Ole Chagla O. J. has taken care to reserve the difficult questicn in the 
course gen Seana in Dagdu Balu v. Namdeo." 


Court, on the other hand, in a valuable and learned j ent 
haa, B pantie identical reached the opposite conclusion to that adopted 
in Patna. Subba Rao, rishna Prasadam* is undoubtedly on the right lines in 

explaining that, although the widow does not take by survivorship, her interest is 

in effect an in jon of survivorship in her favour, and that therefore thoge oo- 
parcenera who are alive at her death may take her interest if she dies without separa- 
ting from the joint family. Oorrectly the Madras High Court (Rajamannar O. J. and 
Venkatarama na TIa J.) held that survivorship asan incident of joint family law was 
not ab farther than was absolutely ee ee of = lain mean- 
ing of aba) The effect of the statute was to prolong the Pere e husband 
exact accordance with tie traditional theory (embodied in the text of Brihaspati*) 
that the ‘eit by half the bod of her husband. While she lives her husband lives on 
in her. One may parenthetically comment that this faith that the Legislature . 
thought cr intended to expound the ardhasarira theory seems a little naive to 

say tho least. Neverthless the result ia satisfactory. The interests of the coparce- 
ners are affected, to the plain terms of the Act, so far as and no further 
than is to provide for the widow to have her limited estate in the interest 
Which her htsband had ; to effect this does not require that the coparceners’ birth- 


oa a ade Lae British India, 2nd. 6 Per Reuben O. J. at p. 87. 
7 (1054) 56 Bom. L. R. aoe 517. 


2 oar’ oss] A. I. R. Pes. 81. 8 [1953] 2M L. J. 56 
3 vis to be noticed that Sinha J. thought 9 arse "meritonin 6a ; 
zo largely because of the peculiar Dharmakosa, F; ara-banda, p. 1512-8. 
of the oase, which an 10 This they bas SPEE R, 
pom: between the widow and her hus- Venbatiah v. K ee 
’s brother: p. 88 Mysore F. B. 92, Pang Se 
4 Per Reuben O. J. atp. 87 Gupta Y. Eom Button ‘a al aoo. 
the T.B ; and Jois Kuer `v. 


theory of skasvamiiva enunciated by 
“in Kamalabala Bose v. Jiban Krishna [1046] 
A I. R. Oal. 461. 


Musammat lanar Kun Kumari, ose) 1 Pat. 708 

Rama Appa v. Sakhu 
Datti (1988) 0 Bom. L. R. 2£27,230-232 (on 
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righta in the property should be cancelled. Moreover, the limitation imposed by gub- 
-8.(3) does not tell us ae bcm oo devolution, merely about use and enjoyment. 
We read in the order of the division bench l : . 

“The result is, that once the widow dies, s. 8(8) has no further effect and the rights of the 
parties must be determined exactly as if there had been no interposition of the widow or as if 
the husband himself had died when the widow died. The right of the ooparceners to take by sur- 
vorship which was in abeyance so lang as the widow was aliveomos into operation the momen 
she died.” ° 
Moreover, if the interest were automatically severed from the joint stock by the 
widow’s death the interest would have to descend to the woman’s heirs ; the learned 
Judges believed that this would introduce the Dayabhaga law, whereas the intention 
of the Act was certainly not to substitute Dayabhags for Mitakshara law. With the 
greatest respect it may be doubted whether this commbnt is justified or relevant if 
it were justified. However we may remain estisfied that on the widow’s death 

ted the surviving coparceners of her husband, or (it is submitted) the male 
mem of the joint family who could have taken from him by survivorship had he 
died at the date of the widow’s death, take what remains of interest from her. 
Do they inherit or take by survivorship ? The implications of the Madras judgment 
are that bake’ by thé laher arid ib would sans to follow that anacoited eaters 
must apply for attachment before the death of the widow if they are successfully to 
obtain payment of their debta. Moreover, itis submitted that the interest will pasa, 
as in the case of the ordi coparcener, to the whole coparcenary body and not 
exclusively to the branch of her deceased husband : this might be of importance 
especially in a case where the only male representative of that branch waa a congenital 
idiot or lunatic. 

The decision in Subba Rao v. Krishna Prasadam’ is of particular interest because 
it does not really deal with the devolution of an undivi interest at all’. The 
widow had died after suing for partition, 4nd the institution of a gait for partition is 
the best possible evidence, in the absence of exceptional circumstances, both of the 
intention to separate and of intimation to the parties.‘ She was, therefore, 
notionally when she died. In Rathinasabapathy v. Saraswathi Ammal 
it had been distinctly stated that suit for partition was by no means necessary for 
the acquisition of her share. And this seams almost impossible to controvert on 
the precise terms of the Act. Thus, since the interest of a divided widow will pass 
by actual or quasi-survivorship to the coparceners, a fortiori an undivided interest 
will do so. 

But the fall bench case of Parappav.Nagamma’ has left us with the discordant, 
but not unexpected, dictum to the effect that (p. 255) : 

“ If she divided herself from the other members of the family during her lifetime on her 
demise the snocessian would be traced to her husband on the basis (that) the property was his 
separate property. If there wasno severance, it would devolve by survivorship to other members 
of the joint Hindu family.” 


1 DOE ae Gar See a 6 This had been doubted. Bea Vinod 

2 ee 2M. L. J. 561,8.0. [1954] A. I. v. Vishnubhai Shankar, [1947] A. L R. 

R. 227. 388 (disapproved in Kedar Nath v»Radhka 

8 To one who reeds the judgment more Shyam [1 ALR. Pat. 81); Kamal Kishore 

a mere suspicion may oocur that the v.Hari Har 1951) A. I. R. Pat. 645; 
looked ; 


4 See the case of Rama Rao v. A.I. R. Orissa 35 (per . J). 
fate cca date 1987] ALR, Mad. 274; 7 [1954] 1 M. L.J. 250, x.s». For a valu- 
also $ v. ALET ATA [1939] ALR. able note Mr. P. Madhava Rao the 
Mad. 81; Diroaeyoam v. Veeranan Ambalam conflict between P v. 
[1939] £ 1. R. Mad. 702; Baij Nath v. Ram Nagämma 
[1989] A. I. R.Oal. 92.. sadam, see [1954] A. I. R. Mad. 227, 8. Ge 
A. I. R. Mad. 307. [1954] 1M L. J. (J.) 52-54. 
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With thess matters still in doubt we may however tentatively conclude that pro- 

gress up to the present hasolearly tended towards the goal at which the lay publio. 

the ‘Hindu Women’s Rights to Act to aim. If we except possible 
ill-considered or mischievous alienations in Orissa or Bombay, the proprietary rights 
of women have been successfully enlarged without likelihood of undue distress to the 
husband’s relations or elaborate upheavals in the realm of joint family law, the im- 
portance of which is matched.only by the publio’s belief that they may rely upon it. 

S J. D. M. Durnatt, Ph. D. 


. : GLEANINGS. 


How TO SELECT, AND WHEN TO EMPLOY, A HANDWRITING HXPERT. 


In medicine, engineering, chemistry, and most of the technical sciences, 
standards are set and must be met by the individual desiring to embark upon a 
career. We all know that a physician must have education, training and ex- 
perience of a certain calibre to obtain a license to practice. So it is in y other 
professions. In selecting a physician or an attorney from the telephone book the 

rson seeking services is almost certain to obtain a man who is fitted for his job. 
Not so the handwriting expert. Knowing little or nothing of the complex science 
of handwriting identification, an individual may hang out a shingle and commence 
“clipping ” the publie. Even more pitiful, he can go into Court and through 
perjury or because of many obstacles placed in the path of the trial Judge, qualify 
as a handwriting expert. 

It is at infrequent intervals that the average attorney has need for the services 
of a handwriting expert. Yet when such a need arises, the lawyer is faced with 
a decision of utmost importance. Who, shall be retained to do the work? A 
case involving hundreds of thousands of dollars may turn upon the findings of 
the handwriting expert but, incredible as it may seem, I have been retained in 
important cases only by reason of the fact that I am listed as a handwriting identi- 
fication expert in the classified section of the telephone directory. This, remember, 
despite the fact that any charlatan or tyro having the P of a telephone and a 
place to install it, may list himself as a aee te entification expert. 

There are two important qualifications which the handwriting ert must 
possess to be of value to the attorney. He must be honest and he must be compe- 
tent and it is up to the attorney, or the person recommending the ert to an 
attorney, to know or determine these qualifications. There are in the United 
States today a great many pseudo-handwriting who are incompetent or 
dishonest or both. The dishonest practitioner will invariably lean the way his 
client wishes to go. Scrupulously honest lawyers have been victimized by these 

operator’. Attorneys have been lulled, elated and confident until that horrible 
day of reckoning in Court when the props are knocked from under the “expert” 
who, incidentally, has received a tidy sum for his services to date. Incompetents 
are less vicious but in the end result is the same. They are not less destructive. 

How, then, may the attorney proceed in the selection of a handwriting expert ? 
Of course, there is no foolproof procedure but suggestions can be offered and, if 
the suggestions are followed, the odds are strong that the attorney will come up 
with an honest, competent handwriting expert. Fortunately, the competent 
expert is usually an honest one—he need be no other way—so to establish the 
fact that the expert is honest, it is usually necessary to establish only that he is 
competent. 

To determine competency, it is first imperative that the attorney meet the 
prospective face to face and “‘size him up.” The document examiner is a 
stiensist and should have always the scientific approach to any problem. He is 
not a mystery man and any attempt on the part of the expert to make himself 

«ap so, or to establish a proclivity for the occult should be a Mai 8 The 
well-established expert will be operating in nearly every instance from his own 
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office in a respectable business location. For varying reasons a few competent 
experts operate their businesses from their homes. But they will meet the other 
Be ari set out here. : : 

en the facts in a case are presented to the competent he will give no 
immediate or ‘‘curbstone” opinion. Experience has proven that there is no such 
thing as an ‘‘easy’”” document case and that first impressions are likely to be er- 
roneous. The attommey will not be assured immediately that he has ‘“‘nothing 
to dan Peano but will be advised that his position will not be known untif the 
expert had opportunity to examine and study thoroughly the problem pre- 
sented. The competent examiner will insist upon examining original documents, 
In some cases, examinations must be based upon photostat copies, but wherever 
there is any possibility of obtaining the original document, the competent exami- 
ner will persist in his efforts to study it until every possibility has been exhausted. 


When conducting examinations from photostats, the utmost caution must be- 


exerted by the examiner. 

The competent handwriting expert will rarely brag about his ‘‘big cases” but 
will, upon request, give a history of his activities, including case titles, dates and 
places of trial and the names of attorneys involved, provided the cases are not 
currently active. He should be asked this information and the attorney should 
inquire into the expert’s operations whenever feasible. It is always important 
to inquire of counsel who have opposed the expert. In almost every instance, 
even though he may have hurt their case, the competent expert has impressed 
his adversaries-by his fairness and will draw from them a favourable recommenda- 
tion. Other important data along this line include the length of time the expert 
has been engaged in his profession, the scope of his qualifications and instances of 
appearance in Court. The scope of qualification 1s most important. This in- 

udes the expert’s education in the general field, but particularly in the field of 
special subjects related to his work. It must be realized that there are no formal 


training courses to be enjoyed, but every competent expert has had the opportu- ` 


nity of working with other competent, well-qualified men or is in constant consulta- 
tion with them through societies or organizations. . 

Here, a warning. Words are cheap and statements should be verified. In 
one instance an had been testifying under oath for a number of years that 
he had been trained at a prominent European university and possessed experience 
gained at England’s renowned Scotland Yard. Finally, under a careful cross- 
examination it was revealed that he had attended one or two lectures at the 
university durmg a summer junket to Paope and, on the same trip, had taken 
the visitor’s tour through Scotland Yard. ~ 

There is no question but that the modern, properly equipped, competent docu- 
ment examiner can solve a variety of document problems meluding, as instances, 
the restoration of erasures and eradications, the age of paper, sequence of inter- 
lineations, the identification of typewriting and many others. e experienced 
document examiner knows, however, that the method of procedure that was 
successful in one case may not work in another. He will avoid blanket statements 
of assured success in such technical processes and will explain carefully that while 
a certain method was successful in a prior similar case, that method would have 
to be applied to the problem at hand to determine success or failure. 

There is one thing to which the attorney must be resigned. If he desires and 
is to receive the best service available, he is going to have to expect to pay for 
that type of service. The fees of the competent examiner are never low. Re- 
taining an expert because his fees are low is exactly like stopping the clock toesave 
time. Nothing whatever is gained. There is one point to be mentioned here. 
The expert’s fees are necessarily flexible; that is, no one would expect him to 
assess in a million dollar lawsuit the same fee he would set in a thousand dollar 
case, yet both need his services. As in all professions, the problem of fees isa 
knotty one, but the size of the fee should not be allowed to govern the selegtion 
of the expert unless, of course, the fee quoted is entirely out of line with the 
potential value of the service to be rendered. It should be obvious to all that the 
expert cannot accept cases on a contingent basis. . The attorney is in any circum- 
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stance interested in the outcome of the case. The witness must not permit 
the outcome of the litigation to determine the size of his fee. 

The expett should be consulted in the very early stages of a case for several 
teasons. One reason is that it is entirely possible that after receiving the report 
of the expert and before getting a sizeable amount of money invested in the case, 
the attorney will want to advise his client to withdraw. other reason is that 
the expert should be given.ample time to conduct his examination in a thorough 
manher. On a number of occasions attorneys have consulted the writer on the 
very eve of a trial. In some cases it has been possible to assist the lawyers and 
in others the time element has made participation impossible. In every case it 
was impossible to be of as much assistance as it would had time been available 
to study the case thoroughly. Then, there is one other consideration. Unless 
he is limiting himself to thè acceptance of a few cases a year for some reason, the 
«competent expert is a busy man. Those waiting until the last moment to 
his services may find him unable to accept employment because of prior commit- 
ments. i 

It has been said aptly that the opinion of an expert is no better than the reasons 
he gives for having reached it. Thus, the expert should go into Court prepared 
to explain in detail the logic of his findings. This can be done only if proper 
photographs are made and presented and the expert has devoted sufiicient time 
to his study to give all the facts to the Courtand jury and answer fairly questions 
presented during cross-examination. This contemplates a detailed y of the 
case and the preparation of photographs. Time is needed in large.doses! With 

to photographs for presentation in Court, the competent expert will main- 
tain and operate his own photographic laboratory. In the first place, photo- 
graphs personally made ne expert or made in his laboratory under his super- 
vision will encounter no difficulty in admissibility. Further, in many cases the 
ordinary commercial photographer is ill-equipped to accomplish the special 

hotographic work so often necessary in document cases. Then, too, by doi 
bis own work the expert is certain that the often justified elements of secrecy and 
rise are pro : 

It is believed that the suggestions offered will be of value to the attorney confront- 
ed with the necessity of obtaining the services of a man who should be highly skilled 
in his profeasion—a profession with which most attorneys have only a nodding 
acquaintance. One tiing may be mentioned which is worse even than consulting 
an expert too late and that is not consulting one at all. Most attorneys, after 
using a competent expert, readily admit that they had no idea of what could be 
serapi nor had they a clear idea of how such could be accomplished. The 
average attorney would be astounded if he knew the number of spurious docu- 
ments that go into the record simply because they are never challenged.—0. & O. 


> Bras 


Tune can be few judicial phrases that have achieved quotation more frequently 
than those words of Lord Hewart:in B. v. Sussex Justices; ex parte McCarthy 
[1924] 1 K.B. 256, in which his Lordship recalled how fundamentally important 
° it was that “justice should not only be done, but should manifestly and undoub- 
tedly be seen to be done.” Courts before-and since that pronouncement have 
been zealous to see that legal Poe are so conducted that no bias on_ the 
parteof those who adjudicate should enter into the determination of the issues at 
stake, and that the parties and the whole world should have no reasonable cause 
to believe otherwise. The integrity of the principle was endorsed and fally 
maintained by the Divisional Court in the recent case of B. v. Camborne Justices 
(The Times, 80th July), but the Court nevertheless refused an order of certiorari 
to quash convictions which followed on an information laid by a county council 
official after a prosecution conducted by a solicitor employed whole-time by the 
council, the bench having been advised on a point of law by their clerk, who was 
a member of the council.’ While the clerk was with the justices they did not 
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discuss the facts of the case, and having advised on the point of law he returned 
to Court. Mr. Justice Slade said that to disqualify a person from acting in a 
judicial or quasi-judicial capacity upon the ground of interest, not being pecuniary 
or pro al in the subject-matter of the proceeding, a real likelihood of bias 
must e to apps not only from the materials in fact ascertained by the 
complaining party, but from such further facts as he might readily have ascertain- 
ed. His Lordship added, with regard to Lord Hewart’s well-known judgment, 
that the continued citation of its principle in cases to which it was not appliaable 
might lead to the erroneous impression that it was more important that justice 
should appear to be done than that it should in fact be done.—¥. J. 


THE IMPOSSIBLE RIDDLE. ° 


TE longer one lives the more one realises that, if people don’t see a thing for 
themselves, it’s no good trying to explain it to them; and that goes for politics, ° 
panimg music, poetry, architecture, good manners, and religion. As Ogden 

ash puts it: 

“ When people reject a truth or an untruth it is not because it is a truth or an 
untruth that they reject it; 

No, if it isn’t in accord with their beliefs in the first place they simply say, 
‘Nothing doing,’ and refuse to cay ea it.” 

The controversialist must frame his sentences carefully according to the convic- 
tions, or the previous convictions, of his listeners, for only on that foundation can 
he build. You will never get anyone to admire George Barker’s poetry who is 
not already predisposed to admire it. Luckily, the law doesn’t often have to 
go into questions of artistic or literary merit, for when it does, it is usually then 
that it makes an ass of itself. Look at Whistler v. Ruskin for painting, and Belt 
v. Lawes for sculpture, to take two classic instances. But good taste in the social 
“or moral sense is just as elusive as good taste in the artistic sense and, unfortu- 
nately for the law, there rests upon it a continuing duty to hunt down the obscene, 
a sort of Hunting of the Snark involving a never-ending attempt to define the 
indefinable, to clutch the inapprehensible and to rationalise the irrational, by 
answering, as best it can, an impossible riddle set in 1868, ‘‘whether the tendency 
of the matter charged as obscenity is to deprave and corrupt those whose minds 
are open to such immoral influences and into whose hands a publication of this 
sort might fall.” This riddle, you will notice, deprives the law of the support of 
its favourite companion and constant guide, the ordinary reasonable man, and 
substitutes for him the dirtyminded and the immature as the characters whose 
viewpoint is to be the standard of measurement, because, although, I suppose, 
the ordinary reasonable man (who isn’t a prig) would be the first to admit that 
his mind is open to immoral influences, the Fiddle surely must mean wide open and 
specially receptive. Anyhow, the answer to the riddle also depends on what you 
mean by ‘‘depravity,’’ and that depends on a coherent code of morals, which is 
about the last thing the modern world is likely to agree on. The best it gan do is z 


a rather nebulous sense of decency, in the Latin sense of “seemly.” . 
WHOSE STANDARDS ? 
OxviousLy what is “ ” depends on place, time and company. One sort 


of conversation goes at a public-house smoking concert; another sort goes at a e 
State banquet at Buckingham Palace, and so on, through the infinite variations 
and combinations of human society to which the ordinary reasonable man can 

be trusted to adjust himself. But what about the dirty-minded and the, im- 
mature? Well, virtually anything may tend to deprave them, the immature 
from curiosity, the dirty-minded because they are depraved already, anyway, and 
quite a small shove will push them a little further down the slippery slope. you 

get into the drearier, duller sort of bad company you'll fin at almost any 
object—animal, vegetable or mineral—can be converted to the uses of a long , 
dirty story. In obscenity cases, the question which the Court must constdntly 
ask themselves is, how far must the literature of reasonable, healthy men and 
women be limited to suit the moral requirements of schoolchildren and vicious °° 
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degenerates? Mr. Justice Stable, in a recent case, clearly expressed the view that 
contemporary literature was not to be measured by what was suitable for a fourteen- 
year-old schoolgirl to read. ; 
The much-mocked Dr. Thomas Bowdler, whose name has added a sarcastic 
epithet to the English language, had, you know, the right idea, when in his “Family 
Shakeseare” he set out ‘‘by careful omissions of all passages of an ‘irreligious or 
immoral tendency ” to ensure that the plays should no longer ‘“‘raise a blush to 
the eheek of modest innocence nor plant a pang in the heart of the devout Christian.” 
And quite right, too. His edition was meant for ing in the family circle, 
Aa pen place, a special occasion, a special audience. ere is ae essen- 
i absurd in being careful of the language you use in the presence of young 
i . So far so good. There was no question of exercising a general fig 
leaf censorship over all the editions of Shakespeare, let alone the Bible, which also 
. came in.for his attentions. It has been left to Hollywood in our own day to 
discover the financial possibilities of the “‘unBowdlered” Bible. As Sandy Wilson 
(of “The Boy Friend”) put it in one of his revue songs : 
“Brush up your Bible and the public will shout. 
‘Gee whizz’ ; 
Brush up your Bible ; it’s the sexiest script there is.” 
(And that isn’t a satire on the Scriptures, but on their conversion to box-office 
uses.) It is interesting that, in this year which is the bicentenary of the birth of 
Dr. Bowdler (who, by the way, was a Georgian and not the Victorian that almost 
everyone imagines), a former Chief Mechanical Engineer of the G.W.R., the 
secretary of a local hospital management committee and a grocer at Swindon 
should have decided ‘that ‘‘The Decameron” must be sent to the stake as obscenc 
along with “Dames Fry Too,” “The Foolish Virgin Says,” ‘‘Ahaaaaa,” in a batch 
of 261 books seized by the police. ‘“Build Me a Blonde,” ‘Miss ‘Otis Says Yes,” 
and ‘Frisco Doll” were among 87 others seized but not condemned to the de- 
vouring flames. In which category, one wonders, would the sapient magistrates 
have put Chaucer? He was, of course, an Englishman and so a presumption of 
basic decency might have been allowed in his favour. But obviously Italians like 
Boccaccio or Frenchmen like Rabelais and Brantome were beyond the pale. Still, 
one can’t rationalise the subject. The only guide is one’s sense of what is sensible. 
One can only say that it is certain that Swindon will be Swindon still, even without 
Boccaccio.—8. J. i 


DAMAGES FOB PERSONAL INJURIES. 
Some RECENT ÅWARDS ; 
Somz recent awards of damages are noted below. Age, occupation and earning 
capacity are stated where known. 
. Tora Wrecx Cases, e.g. paralysis, fractured spine, total ctippling by 
multiple injuries, grave brain injury causing insanity. 

° Smith v. Findlay & Co. Ltd. (Chester Assizes, Barry J., The Times, February 
27,1954). Steel erector, 85, permanently paralysed from the waist down. £18,675 
including special damages. 

Note: As Barry J., said : “His injuries are so serious and so pathetic for a man 

e of his age that no monetary award can ever com te him.” General damages 
in this very serious class of case have recently within the range of £10,000 
to £15,000 for a man in the prime of life, but lower amounts have been awarded 
in exceptional cases, e.g. for elderly men, but, on the other hand, high earning 
capacity tends to increase the award. 

Ql. Eve Insvnizs. 
(i) Hardéstry v. Sagar & Sons (Manchester Assizes, Parker J., March 11, 1954). 
20, lost sight of both eyes in explosion. £7,907 including special 


ote :—Damages for total blindness have not usually been far from the £8,000 
e mark. The highest figure awarded by a Court is believed to be £10,000 but the 
other day a jury awarded £17,500 to a young child. 
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(ii) Felden v. Bainbridge (Norfolk Assizes, Sellers J., The Times February 19, 
1954). Architectural gssistant, 84, shot accidentally in the face, hit by three 
pellets one of which penetrated the left eye and caused the loss of that eye. £8,000 

eral f 


Note : Although damages for the loss of one eye, or the sight of one eye, havẹ 
varied from £1,000 to £8,000, and sometimes have even been less, the normal 
award is between £1,500 and £2,000. In this case there was no doubt some dis- 
figurement in addition to loss of sight. Further, the plaintiff was in a profession 
where good eyesight is important. 

UT. Arx ann Hany INJURIES. i 

(i) Peters v. Fulham Hosptial (Q.B.D., Sellers J., The Times, March 19, 1954). 
Waterman, 50, earning £6 15s. 7d. a week, lost use of left arm in course of hospital 
treatment. Arm completely crippled and likely to be amputated. £6,000 
general damages and £2,254 epel da . . 

Nots: A few years ago it would have bee roughly true to say that general 
damages for the loss of an arm were somewhere between £2,000 and £4,000. 
Undoubtedly larger sums are now being awarded for the loss of limbs and, with 
respect, it is right that they should be. On presentday standards it seems correct 
to say that, as a rule, any sum less than £8,000 would be Inadequate. 

(ii) Nolan v. C. & C. Marshall, Lid. ( [1954] 1 All E.R. 828). Machine operator, 
19, earning £8 12s. 6d. a week ; loss of part of right thumb and part of right index 

. £500 general damages increased by Court of Ap to £1,200. 

(ili) Pugh v. Manchester Dry Docks ([1954] 1 All E.R. 600). (Donovan J.). 
Metal grinder, traumatic amputation of left index finger through middle phalanx. 
£800 general damages plus £69 lls. special damages. i 
IV. Lee INJORIES. 

(i) Bayliss v. B amd Others (Nottingham Assizes, Stable J., The Times, 
March 18, 1954). Girl, 6, leg crushed in plaster cast in hospital resulting in at- 
ko calf muscles and crippling of leg for life, £5,000 general damages. 

ote : Judges must find it particularly difficult to assess damages in the case of 
a young child. The future prospects are uncertain, and a child can sometimes 
adapt itself better than an adult. On the other hand, the loss of enjoyment of 
life is very great for a child. This case, like that quoted at'III (i) above, iH- 
strates the increasing recognition that larger sums ought to be awarded for the 
loss of a limb than have sometimes been given in the past. 

(ii) Trevor v. Froebel Institute (Q.B.D., Sellers J., The Times, February 11, 1954). 
Boy, 12, left hip fractured and leg shortened by two inches. Case failed on liabi- 
lity, but damages assessed at £8,000 in case of appeal. 

Note: This assessment, of course, never became operative. With respect, it 
appears to be rather high for the shortening of a leg, smce in many cases no more 
than £8,000 has been given for the complete loss of a leg. 

V. DisFIGUREMENT. 

Lambert v. Eastern National (Q.B.D., Hilbery J., March 18, 1954).,Married 
woman, face badly scarred in motor accident; nose like pugilist, ugly lump on ° 
collar pone; also fractured skull, rib and collar bone. £2,500 general damages.—L.J. 


REVIEWS. è 

Parole and -Oare. A United Nations Publication. Naw York (v.8.a.). United 

Nations, æ and Circulation Section, Department of Public Information. 

Ispiax Aguxts: Naw Dume: Oxford Book and Stationery Company, Soipdhia 

House. Calcutta: 17 Park Street. Madras 1: P. Varadachari & Oo., 8 Linghi 

Ohetty Street. 1954. Demi 8vo. Pages vi and 86. Price $0.75. 

Wirs the growth of humanitarian ideas, our treatment of prisoners has undergone 
a great c . The old slogan of “eye for eye and tooth for tooth” is dead as a 
door nail. e idea of awarding imprisonment and hard work is abolished. „ The 
unfortunate criminals are no longer treated asabandoned creatures but ere regarded 
as psychological aberrations influenced by surroundings. The modern way of 


of treatment of criminals has undergone great change, both in the severity of sentences g 
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and giving a chance to 4 criminal to reform himself. The United Nations deputed 
Prof. G. Th. Kempe, Assistant Director, Oriminologioal Ppor mra University of 
Utrecht, Netherlands, to go fully into a comparative study of parole and after-care of 
prisoners. He has done so, repared a report, of which the present book is a 

: sim is Hot distant when we will learn to nity than. puniéh our prisoners, 
and try to make them useful citizens. i 


The Constitution of the World. * By SANJIE CHAUDHURI, W.A., LL.B., Advocate, Caloutta 
High Court. CaLourra 14: The Author, 43 Sankaritolla Street. 1949 Demi 
8vò. pages v and 246. Price Rs. 8. 

Ir was Lord Tennyson who conceived the idee of one world, when he sang— 

; “In the Parliament of men, ` 

. The Fedaration of the World”. 

Jt was left to Wendall Wilkie, the American politician, to develop the idea of one 

world. Sometime back Sri Ramkrishna Dalmia delivered æ caries of lectures in 

U. 8. A., on the World Government. Hare now is a book which contains a Oonstitu- 

tion of the World Government. I+ is an ambitious book.’ The scheme is to divide 

the World into several blocks from geographical and other considerations. Each 
block is presided over by a Governor- and is to have a Parliament of its own. 

A new method of election is ‘suggested for the block Parliaments, and an equally 

new method for cgnstitution of the cabinets of the blocks. Over the several blocks 

is a world Parliament which has a supreme control. The bookis an interesting reading. 


The Societies Registration Act, (XXI of 1860). By Susir Bat KARR., B.A., LL.B., 
- ` Barrister-at-Law. Bompay: The Oo- tive Book Depot, 9 Bakehouse Lene, 
Fort. 1954. Demi 8 vo. P xxvii and 164. Price Rs. 7-8-0: ` 
Taa Societies Registration was enacted nearly a century ago on-the lines of 
the English Statute, the Literary and Scientific Institutions Act, 1854 (17 & 18 Vio. 
C. 112). Like its English proto , itis a short enactment consisting of 20 sections. 
Tt creates an entity quite apart from its officers and members. Ita benefit was at 
first confined to institutions, “established for the promotion of literature, science, 
or the fine arts or for the diffusion of useful knowledge.” When the late Mr. G. K. 
Gokhale, sought to have his ‘Servant of India Samity’ registered under the Aot, it 
could not be registered as haying been beyond its scope. The Act was therefore 
amended for the first time in 1927 by the addition of the words “‘the diffusion of 
political knowledge or for charitable purposes.” The Act with amendments up to 
date is annotated here with sufficient fullness. The text of the English statute is 
reproduced. The rules and regulations are set out. 


x 


Temporary Power under the Oonstsbution of India. By SANIB CHAUDHURI, M.A., LL.B., 
Advocate, Calcutta High Oourt, outta 14: World Government Office, 43 
Sankaritolla Street. 1953. Roy 8vo. Pages iv and 44. Price Rs. 2-8-0. 

Tem purpose of this interesting brochure is to draw attention to certain provisions 
in the Osnstitution of India which are temporary in nature and meant to operate 
only for the transitional period. Such powers are the powers for making laws or 
orders or giving directions which in the absence of making provisions saving such 
laws lead ta the making of perpetual law, perpetual order, perpetual direction or 

tual adaptation. This is effected by an examination of the provisions of the 
nstitution relating to political emergency, financial emergency, emergency within 
a State, President’s Ordinances, Governor’s Ordinances, Adaptation Orders of the_ 
President and Governors’ Ordinances, Adaptationand Orders of the President. The 
subjevt-matter is divided into four chapters, entitled emergency power, adaptation, 
ordinance, and temporary power. 


Amendments to the Oharter of United Nations. By SANJIB CHAUDHURI, M.A., LL.B., 
Advocate, Supreme Court of India, Calcutta: World Constitution Office. 
+  ¢Ixghis pamphlet, the learned author has carried his studies a step forward and haa 
suggested amendments in the Charter of the United Nations with reasons.for the 
a amendments. f 
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REPORTS ` ue a 
SUPREME COURT. 


Present: Mr. Justice Mahajan, Mr. Justice Bose, and Mr. Justice Das, 
THE SEKSARIA OOTTON MILLS, LTD. v. THE STATE OF BOMBAY." -° 
Construction of statutes—Penal statute—Words of ambiguous meaning in,—How such words to. 
be construcd—Whether honest and substantial compHante with array of directions in statuis 
enough compliance with statute—Eveential Supplies (Temporary Powers) Act (XXIV of 1946), 
Socs. 7, 9. 2 
In a penal statute like the Essential Supplies (Temporary Powers) Act (XXIV of 
1946) it is the duty of the Court to interpret words of ambiguous meaning in a broad and 
liberal sense so that they will not become traps for honest, unlearned (in the law) and uņp~ 
wary men. If there is honest and substantial compliance with an array of puzzling direc- 
tions, that should be enough even if on some hypercritical view of the law other ingenious 
meanings oan be devised. e i 
The facts appear in the judgment. 


H. P. Amin, with R. J. Kolah, for appellanta Nos. 1, 2 and 4. 
A. K. Muthuswami, for a t No. 3. Ta - 
0. K. Daphtary, Solicitor-General for India, with Porus A. Mehta, for the respondent. ` 


Bosu J. The appellants have been convicted under sa. 7 and 9 of the Essential Supplies 
(Temporary Powers) Act (No. XXIV of 1948) on two counta. Ap tNo. 1 is a regis- - 
tered joint stock company, the Seksaria Mill, Ltd. It was fined Rs.10,000 on each of the ` 
two counts, that is to aay, a total fine of Rs. 20,000, and this was upheld in appeal, - 
Appellant No. 2 is the Director of the Mills. He was sentenced to two months’ rigorous 
imprisonment and to a fine of Ra. 2,00,000 on each count. In appeal the sentence of 
imprisonment was set aside and the fine reduced to Rs. 10,000 on each count. Appsl- 
Jant No. 8 is the General Manager of the Mills. He was sentenced to a fine of Ra.2,000 
on each count. This has been upheld. Appellant No. 4 is the Sales Manager of the 
Mills. He was sentenced to four months’ rigorous imprisonment and a finé of 
Rs. 1,00,000 on each count. In appeal the sentence of imprisonment was upheld but 
the fine was reduced to Ra. 10,000 on each count. The substantive sentences are to 
Tun concurrently. è 

A Government of India Notification dated February, 2, 1946, required every manu-* 
facturer to submit g i 

“true and accurate information relating to his un i qx 
to the Textile Commissioner 0.8.T. Section at Bombay. compliance with this 
order ap t No. 1 submitted a return, signed by appellant No. 3 on March 10, 
1947. is return is exh. A-1. It showed that 13 bales of cloth (20 half bales and 
3 full bales) were delivered to Messrs. Dwarkadas Khetan & Company of Bombay 
during the month of February 1947 on behalf of the quota-holder Shree Kishan .& 
Company. Another return of the same date (exh. A-2), also relating to the month of 
February 1947, showed that 6 bales were delivered to the same Dwarkadas Khetan 
& Oompany on behalf of another quota-holder Beharilal Bairathi. ` 

A note on the back of eazh printed form states — . , 

“ By ‘delivered’ or ‘delivery’ is meant physical delivery of cloth in bales or in ploocs hut not 
cloth which though paid for is still in the physical possession of the seller.” i 


* Decided, March 30, 1953. Appeal from, Bombay. o. 0 0,5.) 
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The offence charged is that this information is not true and acourate. The oase 
for the prosecution is that the bales remained in the physics possession of appellant 
No. 1 at all material times and were not physically livered to Messrs. Dwarkadas 
Khetan & Company. 

Before us the learned Solicitor-General added that even if there was physical 
delivery to D varkadas Khetan, that did not comply with the requirements of the 
form because the form requires information regarding physical delivery to the quota- 
holder or his agent, and as Dwarkadas Khetan was not the agent of the quota-holder, 
the statement is inaccurate and misleading. 

The learned Presidency Magistrate who tried the case, and also the High Oourt on 
appeal, hold that the prosecution have established their case and so have convicted 
and upheld the convictions respectively. 

The business procedure of appellant No. 1 is explained by Dwarkadas Khetan. 
His firm, D varkadas Khetan & Company, are ap t No. 1’s sole selling agents. 
They are del credere agenta and guarantee payment to appellant No. 1 of all sales 
made and, on the other side, guarantee delivery to the purchasers with whom they 
deal direct. It is necessary at this e to understand that b cause of various orders 
and rules made under the Essential Supplies Act appellant No. J could only sell to 
specified quota-holders and only up to the limits of their quotas. The two quota- 
holders which concern us are Shree Kishan & Company and Beharilal Bairathi. 
Appellant No. 1’s selling procedure is this. When goods are ready for sale, it sends 
Dwarkedas Khetan & Company in duplicate a “‘ reedy sale note.” These notes 
contain particulars about the bales and the persons to whom they are to be delivered. 
Upon receipt of this Dwarkadas & Company contact the uote-holders or their agents. 

The next step is for the quota-holder to pay D war. & Company the price of 
the goods specified in the “ ready sale note.” Upon. receipt of the money, one of 
the two notes would be handed over to the quota-holder.or his agent and he would be 
given a reo ipt for the money pud. At the same time Dwarkadas & Oompany 
would send appellant No. 1 an “advice slip ” telling it that the money has been 
received and asking it to prepare a delivery order. Appellant No 1 would then 
debit Dwarkadas & Company with the price and not the purchaser. For payment it 
would look to Dwarkadas & Company. 

Upon receipt of this advice slip appellant No. 1’s office would prepare the delivery 
order and would deliver the goods to the party concerned. The person receiving 
the goods would then sign the delivery order in token of receipt and the signed order 
would be sent to D warkadas & Company who, after making the necessary entries in 
their books, would return the order to the Mills office. 
Jt will be seen that appellant No. 1 has no direct dealing with the purchaser. It 
acts through Dwarkadas & Company in every case. 
Jt will now be necessary to trace the history of the two consignments relating to the 
18 bales and the 6 bales separately. We will deal with the 13 bales first. 
The quote-holder in respect of the 13 bales was Shree Kishan & Company. This 
firm was,an up-country firm and so it was necessary for it to appoint a local agent 
e in Bombay for making payments and receiving delivery. There was some confusion 
about thé agent so appointed, at first one Dharsi Moolji was appointed and then P. C. 
Vora. The letter informing appellant No. 1 that Daarai Moolji had been appointed 
is not on record but we were told at the bar that it is not disputed that tho letter 

e is dated February 7, 1947. In any case, Dharsi Moolji wrote to appellant N». 1 on 
February 20, 1947, saying that he-had been authorised to take delivery of the January 
quota on behalf of Messrs. Shree Kishan & Company and on February 21, 1947, he paid 
Dwarkadas Khetan & Company a sum of Re. 14,000 for this quota. A receipt and an 
entry in Dwarkadas’ books evidence the payment. 

The same day Dwarkadas Khetan wrote to appellant No. 1 telling it that his 
firm had received payment in advance from Shree Kishan & Company and that the 
13 bales should be sent to “ our godown.”’ Whether the “ our ” refers to Dwarkadas’ 

. godown or toa godown jointly shared between Dwarkadas and appellant No. | is 

not Sear. The learned High Court Judges hold that the godown belonged to appellant 
No. 1.. but that, in our opinion, is not very material for reasons we give later. 

* On receipt of this ‘advice slip” appellant No. 1 prepared what it has called 
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a “ reedy sale note ” on the same day, February 21, 1947, authorising the purchaser 
to take delivery within a week. Dharsi Moolji was named as the commission agent. 
(The man now entered is Prataprai Chunilal, that is, P.C. Vora, but the original name 
was Dharsi Moolji. The was made for reasons which will presently appear). 

In pursuance ofall this, appellant No 1 despatched the 13 bales on February 28, 1947, 
and sent them to Dharsi Moolji. Butin the meanwhile other events had taken place. 
One P. O. Vora wrote to appellant No. 1 on February 17, 1947, and said that he 
had been authorised to take possession of these 13 bales. What had happened ‘in the 
meanwhile was that the quota-holder Shree Kishah & Com had changed ita 
local agent. Accordingly, when the goods reached Dharsi Moolji. he refused to take 
delivery. The selling agenta Dwarkadas ther upon telephoned appellant No. 1. 
He explained that he had actually received the money for the bales from Dharsi 
Moolji and had not received anything from P. O. Vora®*and so could not deliver the 
goods to the latter and equally could not accept money from P. O. Vora until the 
matter had been straightened out with Dharsi Moolji. Ap t No. 1 thereupon 
told Dwarkadas to keep the goods in the Dady Beth godown. On the same day, 
apparently before all this occurred, appellant No. 1 credited Dwarkadas Khetan 
with the money he had received from Dhari Moolji on account of the 13 bales, leas 
Dwarkadas’ commission. Jn other words, this adjustment in the accounts was equi- 
valent of payment for the 13 bales by Dwarkadas Khetan to the first appellant on 
account of the purchaser Shree Kishan & Company. It will be remembered that 
Dwarkadas Khetan & Company were the sole selling agents and they alone were 
responsible to the Mills for orders which were placed through them. 

The muddle between Dharsi Moolji and P. C. Vora was cleared up between March 3, 
1947, and March 14,1947. On March 3, 1947, Dwarkadas Khetan returned the 
Ra. 14,000 which Dharsi Moolji had paid andon March 14,1947, accepted the money 
from P. C. Vora. The alteration in the “ ready salo note” of February 21, 1947, was 
presumably made because of these facts. Four days later, D warkadas Khotan deliver- 
ed the goods to P.O. Vora. (There wasno need to make any alterations in appellant 
No. 1’s account books because Dwarkadas was responsible for the price whatever 
happened between him and Dharai and also because in any event the goods were sold 
to Kishan : the only query at that time was who was his agent to accept delivery 
for him). > 

The return with whioh we are concerned was made on March 10, 1947. It will 
be seen from the above that the position at that date was as follows: (1) theselling 
agent had informed appellant No. 1 that he had effected a sale, (2) the selling agent 
had paid appellant No. 1 for the goods, (8) specific bales had been set asite and 
appropriated to the sale and oe lied the property in the goods had passed, 
S the had actually left the ’ premises and (5) they were in the Dady 

th poe under the control of Dwar Khetan. 

We say the goods were under the control of Dwarkadas Khetan for three reasons: 
(1) as ahown above, the property in the goods had passed and so appellant No. 1 no 
longer had title to them, (2) Dwarkadas says that until he received the money for 
them from P. 0. Vora he would have refused to deliver them, (3) being a del oreder® 
agent he would have been within his rights (a) to refuse delivery to anybody till he 
was paid and (b) to deliver them despite anything appellant No. 1 might say once he 
received his money ; also because Dwarkadas’ taji says— 

“ If the goods are not accepted by the merchants or their agents, the samo are sent to use 
and we keep them in the godown.” i 

Bearing these facta in mind, we will now examine the offending document. It is a 

printed form. The heading is— ° 

“ Manufacturer’s Returns showing details of delivery to quota-holders or others of civil 
cloth.” 
Then there is a note as follows : 

“ TAIPORTANT :—This form sbould be completed in accordance with the instructions 
Prion overleaf...giving full details relating to the previous month.” e. ? 

nder-that is the following — 
“ All stocks pledged/hypothecated by manufacturers with banks or others shall be included 


in this statement,” 
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The only column in the printed form which could be related to this is column 3 headed 
i Full name and address of person to whom delivered.” On the back there are the 
following instructions :— s 
“TI. The word ‘others’ in the heading of the form fncludes artificers who are privileged to 
` purchase oloth under General Permission No. TCS, 42/1, dated 10th August 1944, and any 
to whom deliveries are made under any other General or Special Permission or Order of 
the Textile Commissioner. The name of artiflcers or any other persons shall be mentioned in 
column 8 and against their names, Dumber and date of General or Special Permission shall be 
mentioned in column 2. 
TO. By ‘delivered’ or ‘delivery’ is meant physical delivery of cloth in bales or in pieces but 
not cloth which though paid for, is still in the physical possession of tho seller." 

The form was filled in as ffllows : In the column headed “ Full name and address 
af quota-holder ” the name of Shree Kishan & Company is entered. In the column 
headed “ Full name and address of person to whom delivered ” the name of Dwarka- 
das Khetan & Company is entered. The question we have to decide is whether these 
two entries are inaccurate. 

Dealing first with the learned Solicitor-General’s argument regarding the construc- 
tion of the words used in the form, we are of opinion that it cannot be acoepted. The 
second clause of the portion marked “important.” towards the head of the form 
states that all stocks pl or hypothecated with banks or others must also be 
included, and Instruction No. H on the back directs that the name of “any other 
person ” must be entered in column 8 and that the number and date of the general or 
special permission must be set out in column 2. Whether this means that goods 
cannot be pledged without permision or that only goods allotted to quota-holdersa 
can be pledged we do not know, but whatever it means, it is clear that the entry in 
column 3 is not intended to be confined to quota-holders or their agents but means 
what it says, namely the person to whom physical delivery of the goods has been 
made whoever he may be. so 

The only question, therefore is, whether there was physical delivery to Dwarkadas 
Khetan. In one sense, there can be no doubt about that. The goods left the Mills’ 
premises, the property in them had passed and when Dharsi Moolji refused to receive 
them, they were handed over to Dwarkadas Khetan and not taken back to the 
Mills. Dwarkadas Khetan asked the Mills what he should do with them, and in the 
end he placed them in the Dady Sheth godown. In any ordinary understanding of 
the term it would be clear that the goods had been physically delivered to Dwarkadas 
Khetan.- But the learned High Court Judges do not a to have concerned them- 
selves with the question of actual physical possession use they say— 

u Jt would not be true to say, and the record amply bears it out, that this godown belonged 
to Dwarkadas Khetan. Even if Dwarkadas Kheian had control over the godown, the control was 
exercised on behalf of and as the agent of the Mills.” 


Therefore, the test of the sort of profession which they had in mind was not the 
“control over the goods. But that has always been regarded as one of the testa of 
proses or de facto possession. Lancelot Hall distinguishing between possession in 
w and posseasion in fact says that ‘‘ possession in the popular sense denotes a state of 
faot of exclusive physical control.” See his treatise on Possessory Liens in English 
oLaw, p.2. See Pollock and Wright in their Essay on Possession in the Common 
Law, p. 119. Drawing the same distinction they say that “ physical possession ” 
may be generally dæoribed by stating that— 

“a... When a person is in such a relation to a thing that, so far as regards the thing, he can 
assume, exercise or resume manual control of it at pleasure, and so far as regards other persons, 
the thing !s under the protection of his personal presence, or in or on a house or land occypted 
by kim, or in some receptacle belonging to him and under his control.” 

This would seem exactly to meet the case of Dwarkadas Khetan. 
e Pogsesaion is an ambiguous term. The law books divide ita concept into two 
_broad categories, (i) physical possession or possession in fact and (2) 1 posseasion 
a which need not coincide with possession in fact. The offending form with which we 
are concerned draws the same broad line. But even on the factual side of the border 
niceties creep in and so the possession of a servant is called custody rather than posses- 
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sion. But what of an agent? Ifa man lives abroad over a period of and leaves 
his house and furniture in of an agent who has'the keys of the hduse and 
immediate accesa to and physical control over the furniture, it would be difficult to 
say that tho agent was not in physical peni Tt is true the legal possession would 
continue to ræide in the owner but actual physical possession would surely be 
‘that of the agent. And so with a del oredere agent, use such & n is the t 
of the seller only up to a point. Beyond that he is either a principal or an t of the 
buyer. This distinction was discussed by one of us in the Nagpur High Court in 
Kalyanji v. Tirkaram Sheolal: and was accepted by the Madras High Court inRadha- 
hna Rao v. Province of Madras. 

But we need not go into all this. Here is an order which is to affect the business 
of hundreds of persons, many of whom are small petty merchants and traders, the 
sort of men who would not have lawyers constantly at their elbow ; and even Jf they 
did, the more learned their advisers were in the law thomore puzzled they would be as 
to the advice to give, for it is not till one is learned in the law that subtleties of thought 

- and bewilderment arise at the meaning of plain English words which any ordinary 
man of average intelligence, not versed in the law, would have no difficulty in under- 
standing. In a penal statute of this kind it is our duty to interpret words of ambiguous 
moaning in a broad and liberal sense so that they will not become traps for honest, 
unlearned (in the law) and unwary men. If there is honest and substantial compliance 
with an array of puzzling directions, that should be enough even if on some hyper- 
critical view of the law other ingenious meanings can be devised. In our opinion, 
Dwarkadas Khetan could, in the circumstances given above, be described, without 
any straining of language, as the person to whom the goods were actually delivered. 
It follows the conviction on this count cannot stand. a 

We would like to add that in any event, even if ultra teshnical notions regarding 
the concept of possession were to be incorporated into the case, it would be wrong 
to say that there had been anything beyond a technical and unintentional breach of 
the law. The facts are truly and accurately given according to the popular and 
natural meaning of the words used ; nothing was hidden. The goods did reach the 
quota-holder in the end, or rather his proper agent, and we cannot see what anyone 
could stand to a ee way over the very natural mistake which occur- 
red owing to what seems to have been a time-lag in the consequences of a change of 
agency. So, even if there was a technical breach of the law, it was not one which 
called for the severe strictures which are to be found in the trial Court’s judgment and 
certainly not for the savage sentences which the learned Magistrate imposed. In the 
High Court also we feel a nominal fine would have met the ends of justice even on the 
view the learned Judges took of the law. . 

The charge on the second count relating to the 6 bales is a similar one and the 
facts follow the same pattern. They have been detailed in the High Oourt’s judg- 
ment, so it ia not necessary to do more than outline them here. The quota-holder 
here is Beharilal Bairathi. In this case also, Dharsi Moolji paid Dwarkadas Khetan 
for the goods and the Mills sent the bales to Dharsi Moolji for delivery in the same 
- truck as the 13 bales. Dharsi Moolji refused to accept these bales also, ap they were 
deposited in the Dady Seth godown along with the other thirteen. Dwarkadas Kheten 
& Company has been entered as the person to whom delivery was made. For the 
reasons given above, we hold that this was a true and acourate return. 

The appeal is allowed. The conviction and sentence in each of the four cases is 
set aside. The fines, if paid, will be refunded. e 

Appeal allowed, 


Agent for appellants Nos. 1, 2 and 4: Rajinder Narain. 
Agent for appellant No. 3: Ganpat Rat. 
‘Agent for respondent: G. H. Rajadhyaksha. ° 
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Present : The Hon'ble Mr. M. Patanjali Sastri, Chief Justice, Mr. Justios Mukherjea, Mr. Justice 
Das, Mr. Justice Ghulam Hasan and Mr. Justios Bhagwati. 
EBRAHIM ABOOBAKER v. TEK CHAND DOLWANIL.* 

Administration of Foacues Property Act (XXXI of 1950), Socs.3(d) (f), 7, 8—Person dying pending 
proceedings for declaration under Act—Whether such person can be declared evacuees after kis 
i of person whether can be declared evacwse property—Property on death of person 
vesting in his heirs under Aighomedan law—Whether such property can be declared evacuss 
property—Succession to property whether a mode of transfer. 

A person against whom proceedings are initfated under the Administration of Evacuse 
Property Act, 1950, cannot be declared an evacuee after his death. The lapse 
upon the death of such person. There ıs no provision in the Act that after the death of 
such person his property can be declared evacuse property. 

Succession to property infplies devolution by operation of law and cannot appropriately 
be described as a mode of transfer. 

Properties which upon the death of a person, against whom proceedings are instituted. 
under the Act, vest in his heirs under the Mahommedan law, cannot be declared ovacuce 
properties. 

The facts appear in the judgment. 


K. T. Desai, for the appellanta. 
0. K. Daphtary, Solicitor-General for India, with Porus A. Mehta, for the Custodian 
General of Evacuee Property. 


Gautam Hasan J. In order to understand and appreciate the point arising for 
consideration in this case, it will be necessary to set out a few preliminary facts:— 
One Aboobaker Abdul Rehman, a resident of Bombay, received on December 16, 
1949, from the Additional Custodian, Bombay, a notice under s. 7 of Ordinance 
No. XXVII of 1949 calling upon him to show cause why his interest in certain specific 
property should not be declared to be evacuee property. A further notice issued on 
anuary 11, 1950, required him to show cause why should not be declared an 
evacuee and all his properties declared to be evacuee properties. On February 8, 
1950, the Additional Custodian decided that Aboobaker was not an evacuee, but at 
the same time issued a fresh notice to him,under s. 19, requiring him to show cause 
why he should not be declared an “ intending evacuee ”, and on the following day, 
February 9, he declared Aboobaker as an “‘ intending evacuee ” upon the same soa 
ence. Aboobaker does not appear to have contested this order, but one Tek Chand 
Dolwani, first informant, carried the matter in oppos to tho Custodian General, pray- 
ing that Aboobaker be declared an evacuee and that the Imperial Cinema, one of his 
properties, be allotted to him. 

Ordinance expired on October 18, 1949, and was replaced by Aot XXXI of 
1950 (the Administration of Evacnee Property Aot) which came into operation on 
April 17, 1960. It is not denied that although the Ordinance was repealed by s. 58, 
the pro ings taken in the exercise of any powers conferred by the Ordinanoe shall 
deemed to have been taken in the exercise of the powers conferred by the Act as if 

e Act were in force on the day the proceedings were taken. 
The appeal was heard on May 13, 1950, when the preliminary objections in regard 
to the maintainability of the appeal were argued and the appeal was adjourned to 
May 15 for orders. On May 14, Aboobaker died leaving him surviving three sons and 
% daughter as his heirs under the Mahomedan law, the sons taking 2/7th share each 
and daughter 1/7th. On May 15, the Oustolian aee ed the order 
which was, however, dated May 13. By this order he dismi the preliminary ob- 
jections and directed that further enquiries should be made and that Aboobaker be 
examined further on August, 19, 1950. The hearing of the appeal was adjourned from 
time to time and was fixed for final disposal on March 7, 1951. Notioo of this hearing 
was issued to Ebrahim Aboobaker (son) and Hawabai Aboobaker (daughter) who 
owned between themselves 3/7th share to appear as the heirs and logal representatives 
oftthegleceased. The petitioners, who are residents of India—their two brothers are 
said to have migrated to Pakistan—filed on February 26, 1951, Miscellaneous Petition 
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No. 15 of 1951, in the Punjab High Court for a writ of prohibition or for direotions or 
order directing the Custodian General to forbear from proceeding with the hearing of the 
appeal or making any order in the said appeal or from declaring the properties left by 
the deceaged as evacuee properties. The petitioners contended inter alia that after 
the death of Aboobaker the Custodian General had no jurisdiction to proceed with 
theappeal. The petition was dismissed on May 24, 1951, the High Court holding that 
the Custodian General had jurisdiction. Leave to appeal was granted but the High 
Court did not stay the hearing of the appeal by the Cuteodian General which wasfixed 
for July 3, 1951, and directed that the Custodian Guneral should not pass final orders 
until July 23, 1951. On Ju'y 3, the Custodian General heard the appeal and on July 
30 which was the date fixed for final orders he declared Aboobaker to be an evacuee 
and his properties to be evacuee properties. 7 

On August 6, 1951, the petitioners filed a petition (MHscellaneous Petition No. 191 
of 1951) under art. 226 of the Constitution in the Bombay High Court against the 
Custodian General and the Custodian, Bombay for a writ of certiorari for q ing and 
ee said order and for an order directing the Custodian General and the 
local ian from acting upon the order or from taking possession of the property 
which was situate in Bombay. The petition was dismissed by Shah J. on Ootober 4 
1951, on the ground that the Bombay High Court had no jurisdiction against the 
Custodian General and that the petition against the local Custodian was premature. 
Appeal No. 88 of 1951 was filed on October 5, 1951, against the said order to the 
Bombay High Court. An interim order was passed whereby the petitioners undertook 
to keep accounts and not to dispose of the properties while the Custodian General gave 
an undertaking not to take possession Sal E the hearing of the appeal. The appeal 
came up for hearing on November 20, 1961, before the Chief Justice and Gajendragad- 
kar J., but it wemallowed to stand ovar with a view to await the decision of this Court 
in appeal against the order cf the Punjab High Court as they did not wish to pass any 
order which might oonflict with the decision of this Court That a l was dismissed 
by this Court on May 26, 1952. Bee Ebrahim Aboobaker v. ian General o 
Evacuee Property} This Court decided only the preliminary point that Tek 
Dolwani was entitled to prefer an appeal but left the question about the jurisdiction 
of the Custodian General to declare the properties of Aboobaker as evacuee porao 
after his death open as that question was not raised before it, the order o July 30, 
1951, having been p: ssed after the filing of the appeal in the Supreme Court and also 
because that question was pending determination in the ap before the Bombay 
High Court. 

Appeal No. 88 of 1951 was dismissed on July 1, 2, 1952, by the Chief Justice and 
Gajendragadkar J. on the preliminary ground that they had no jurisdiction to quash 
the order of the Custodian Faora poe on July 30, 1951. They declined to pass 
any order against tle local Custodian observing that thuy could not do ind'rectly 
what could not be done directly. A petition for leave to appeal was also rejected by 

he High Court on July 14, 1952. 

Petition No. 105 of 1952 is for special leave to appeal against the order of.the Custo- 
dian General dated July 30, 1951. Petition No. 106 of 1952 is against the order of th8 
Appellate Bench of the Bombay High Court dated July, 1, 2, 1952. Petition No. 
247 of 1962 is an independent petition under art. 32 of tho Constitution, challenging 
the order of the Custodian General dated July 30, 1951, as being in violation of the 
fundamental rights of the petitioners and being without jurisdiotion. ° 

Tek Chand Dolwani has filed a a the Petition No. 105 of 1952, 
while the petition under art. 32 has been h upon notice to the Custodian General. 
In this petition it is m.bmitted that on a true construction of the relevant pravisions 
ot the Ordinaries and the Administration of Evacuee Property Act, the Custodian 
General had no jurisdiction to hear the appeal after the death of Aboobaker, or 
to make any order declaring the properties left by him to be evacuee properties as 
the appeal abated on his th and the properties vested in specific shares in his 
heirs under the Mahomedan law. It was urged that as the said properties did 
not fall within the definition of evacuee proparty on July 30, 1961, or at any time 
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after the death of Aboobaker, the Custodian General had no jurisdiction to 
declare the properties to be evacuee properties. As a matter of fact, the deceased 
Had no right, title or interest in the said properties after his death ; nor were the 
said properties acquired by his heirs by any mode of transfer from the deceased. 
The order of July 30, 1951, is challenged as being void and inoperative as it 
violates the fundamental rights of the petitioners under art. 19 (1) (f) and 31 (J) 
of the Constitution. The petitioners pray for the issue of a writ of certiorari 
RE I E EA CUTE Er ee ee a T 
above order and after looking into the same and going into the question of the legality 
‘thereof quash and set aside the same. They also ask for a writ of prohibition or 
mandamus, or directions or an order or a writ directing the Custodian General, his 
servants and agents to forbear from acting upon or enforcing the order dated July 30, 
1951, or from taking any steps or proceedings in enforcement of the same. We 
,heard the petitioners and the Solicitor-General on the petition under art. 32 and 
reserved orders till we had heard Dolwani who was the caveator in the application 
for special leave to appeal. Dolwani was served with a notice personally and through 
-his agent, but neither put in a oe. We granted the application for leave 
to ap A eged e Custodian General] and directed the appeal to be 
arpa earing along with the application under art. 32. Dolwani again did 
not appear and we proceed, therefore, to dispose of the appeal and the petitio 
-by a common judgment. ; 
The crucial question which arises for consideration before us is whether a person 
can be declared an evacuee after his death and whether the properties which upon 
his death vest in his heirs under the Mahomedan law can be declared evacuee 
properties. Before we proceed to determine that question we must notice the 
objection raised by the Solicitor-General about the maintainability of the 
* petition under art. 32 of the Constitution. He contends that there is no question 
‘ot any infraction of fundamental right in the present case as the petitioners have 
` not been deprived of any property without the authority of law. The Custodian 
General, it is said, undoubtedly purported to act under an express statutory enact- 
ment. He might have misapplied or misappreciated the law or committed an 
error in the assumption or exercise of jurisdiction, but that would not bring the 
case within the purview of art. 31 (7) read with art. 19 (7) (f) of the Constitution. 
- The point is debatable and we do not desire to express any opinion upon this point 
` as we propose to examine the validity of the order of the Custodian General dated 
July 30, 1951, in the appeal (Civil Appeal No. 65 of 1953) which arose out of Petition 
No. 106 of 1952 for special leave and not on the petition under art. 32. 
; ees 2 (d) and (f) define “evacuee” and “evacuees property” respectively as 
ollows:— 

(d) “ evacuees "’ means any person,— 

(+) who, on account of the setting up of the Dominions of India and Pakistan or on acoount 
of civil disturbances or the fear of such disturbances, leaves or has, on or after the Ist day of 
Maroh, 1847, left, any place in a State for any place outside the territories now forming part of 
India, or, 

(#) who is resident in any place now forming part of Pakistan and who for that reason is 
unable to occupy, supervise or manage ip person his property in any part of the territories to 
which this Act extends, or whose property ın any part of the sgid territories has ceased to be 
© occupied, supervised or managed by any person cr is being occupied, supervised or managed by 
an unauthorised person, or 
J (##1) who has, after the 14th day of August, 1947, obtained, otherwise than by way of pur- 

chase, or exchange, any right to, interest in or benefit from any property which is treated as 
evacuee or abandoned property under any law for the time being in foros in Pakistan ; 

(J) “ evacuee property’? means any property in which an evacuee has any right or interest 
(whether personally or as a trustee or as a beneficiary or in any other capacity), and includes any 


(1) which has been obtained by any person from an evacuee after the 14th day of August, 
fos7pby any mode of transfer, unless such transfer has been confirmed by the Coustodian,.. . 

' The use of the present tense ‘leaves’ or ‘has left’ in the definition of evacuee 

æ and ‘has’ in the definition of evacuee property is relied upon in support of the oon- 
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tention that the object of the Legislature in enacting these provisions was to confine 
their operation to a living person only. This line of argument may not per se be 
of any compelling force but it receives support from the rest of the provisions ‘of 
the Act to which reference will be made hereafter. It may, however, be pointed 
out here that ol.'(f) (7) will not apply to the case of the petitioners for they do not 
claim the property from the evacuees after the 14th day of August, 1947, by any 
mode of transfer but by right of suoceasion under the Mahomedan law. Succession 
to property implies devolution by operation of law ånd cannot appropriataly be 
described as a mode of transfer, as contended for by the Solicitor-General, which 
obviously contemplates a transfer inter vivos. 

Section 7 refers to the notification of the evacuee property. It lays down that 

“ (1) Where the Custodian is of opinion that any is evacues property witifin the 
meaning of this Act, he may, after causing notice thereof to be given in such manner as may be 
prescribed to the persons interested, and after holding such inquiry into the matter as the circum 
stances of the case permit, pass an order declaring any such property to be evacuee property.” 

Rule 6, which is framed in exercise of the powers conferred by s. 56 of the Act, 
lays down the manner of inquiry under 8. 7 and is as follows :— 

“ (1) Where the Custodian is satisfied from information in his possession or otherwise that 
any property or an interest therein is prima facis evacuee property, he shall cause a notice to be 
served, in Form No. 1, on the person claiming title to such property or interest and on any other 
person or persons whom he considers to be interested in the property. 

(2) The notige shall, as far as practicable, mention the grounds on which the property is 
sought to be declared evacues property and shall specify the provision of the Act under which the 
person claiming any title to, or interest in, such property is alleged to.be an evacuee. 

(8) The notice shall be served personally, but if that is not practicable, the service may be 
effected in any manner provided in Rule 28. (This rule refers to a mode of substituted service). 

(4) Where a notice has been duly served, and the party called upon to show cause why the 
property should not be declared as evacuee property, fatls to appear on the date fixed for hearing, 
the Custodian may proceed to hear the matter ex parte and pass such order on the material before 
him as he deems fit. 

(5) Where such party appears and contests the notice, he shall forthwith file a written 
statement verified in the same manner as a pleading under the Code of Civil Proceedure, 1008, 
stating the reasons why he should not be deemed to be an evacuee and why the property or his 
interest therein should not be declared as evacuee property. Any person or persons claiming 
to be interested in the enquiry or in the propsrty being declared as evacuee property, may file 
a reply to such written statement. The Custodian shall then, either on the same day or on any 
subsequent day to which the hearmg may be adjourned, proceed to hear the evidence, if any, 
which the party appearing to show oause may produce and also the evidence which the party 
claiming to be interested as mentioned above may adduce. 

(6) After the whole evidence has been duly recorded in a summary manner, the Custodian 
shall proosed to pronounce his order. Tho order shall state the points for determination and 
the findings thereon with brief reasons.” 

Form No. 1 in Appendix A to the rules is as follows :— 


“ Wuenuas there is credible information in possession of the Custodian that you are ane 
evacuee under clause (lii) of Section 2(d) of the Administration of Evacuees Propérty Act on 
account of the grounds mentioned below ; 

` AND WHEREAS it is desirable to hear you in person ; 

Now, therefore, you are hereby called upon to show cause (with all material evidence on which, 
you wish to rely) why orders should not be passed declaring you an evacues and all your property 
as evacuees property under the provisions of the said Act. 


The next important section is s. 8 the relevant portion of which is as follows :— 

“ (1) Any property declared to be evacuee property under section 7 shall be deemed to:have 
vested in the Custodian for the State.— _ 

(a) in the case of the property of an evacuee as defined in sub-clause (i) of clause (d) offssotfon 
2, from the date on which he leaves or left any place in a State for any place outside the terri- 
. tories now forming part of India; ” ae 2; a ie a 
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If we substitute in s. 8 the definition of evacuee property given in s. 2, the meaning 
of s. 8 will become clearer. Any property declared to be stg 

(i) property in which an evacuee has any right or interest, ' 

(ii) property which has been obtained by any person from an evaocuee after the 14th of 
August, 1947, by any mode of transfer unless that transfer has been confirmed by the Custodian 
under section 7, shall be deomed to have vested in the Custodian for the State: 

(a) in the cass of the property of an evacuees as defined in sub-clause (i) of clause (d) of 
Sectien 2, from the date on which he leaves oc left any place in a State for any place outside the 
territories now forming part of India. 


Tho language of the rule read with the Form given above, the notice issued to 
the person claiming interest in the property which, according to the information 
in the possession of the Custodian is prima facie evacuee property, the manner 
of ita service and the mode’of inquiry, lead to the unmistakable conclusion that the 
object of s. 7 was to take proceedings against a living person and to that extent 
the use of the present tense in the definition of ‘evacuee’ and ‘evacuee pro ‘ 
lends corroboration to the contention raised that the proceedings are intended to 
be applicable to living persons only. The property which is declared to vest under 
(i) must be one in which an evacuee has any right or interest but the deceased has no 
right or interest after his death as his property vests in his heirs. Nor does (ii) 
apply ss potitioners have not obtained the property from an evacuee by any 
mode of transfor. 

It is obvious that property must be déclared to be evacuee property under s8. 7 
before it can vest under s. 8. There is no doubt that when the property does 
so vest the vesting takes effect retrospectively, but where the man dies before 
any such declaration is made, the doctrine of relation-back cannot be invoked so 
as to affect the vesting of such pro in thelegal heirs by operation of law. To take 
a simple illustration, if a person leaves India after March 1, 1947, the date given 
in s. 2 (d), and dies in Pakistan before any notice is issued to him under s. 7 and before 
any inquiry is held in pursuance thereof, it is obvious that the heirs, who have 
kd to his property cannot be deprived of it by conducting an inquiry into 

the status of the deceased and ee his right or interest i property which 
has already devolved on legal heirs. on 8 in such a case will not come into 
play and there can be no vesting of the property retrospectively before such property 
is declared as evacuee ploperty within the meaning of s. 2( f) of the Act. 

Reading as. 7 and 8 together it appears that the Custodian gets dominion over the 
property only after the declaration is made. The declaration follows upon the- 
inquiry made under s. 7, but until the proceeding is taken under s. 7, there 
can be no vesting of the property and consequently no right in the Custodian to 
take possession of it. Now, if the alleged evacuee dies before the declaration, has 
the Custodian any right to take possession of the property? If he cannot take 
possession of the property of a living person before the declaration, by the same 
token he cannot take possession after the death of the alleged evacuee when the 

~ property had passed into the hands of the heirs. The inquiry under s. 7 is a con- 
dition precedent to the making of a declaration under s. 8 and the right of the 
Custodian to exercise dominion over the pro does not arise until the declaration 
is made. There is no reason, therefore. why the heirs should be deprived of their 
a Property before the Custodian obtains dominion. 

The matter may be looked at from another point of view. Section 141 of the 
Civil Procedure Code which makes the procedure of the Court in regard to suits 
applicable in all proceedings in any Court of civil jurisdiction does not apply, as the 
CastSdian is not a Court, though the proceedings held by him are of a quasi-judicial 
nature. Section 45 of the Act applies the provisions of the Code only in 
of enfcrcing the attendance of any person me examining him on oath an: ee 
the disoovery and produotion of documents. 

, The provisions of the Code relating to substitution are, therefore, inapplicable 

and there is no other provision in the Act for the heirs tobe substituted in place of 


the deceased so as to continue ideo: iii ara them. If the pro ings cannot 
æ be continued against the heirs upon the of the alleged evacuees, it is logical to 
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hold that they cannot be initisted i them. We hold, therefore, that the 
proceeding must lapse upon the death of such person. : 

There is no provision in the Act that after a man is dead, his property can be 
declared evacuee property: If such a provision had been made, then the vesting 
contemplated in s. 8 of the Act would have by ita statutory force displaced the rome 
of the property under the Mahomedan law in the heirs after death. It is a we 
recognised proposition of law that the estate of a deoegsed Mahomedan devolves 
on his heirs in specific shares at the moment of his death, and the devolution 
is neither suspended by reason of debts due from the deceased, nor is the distribution 
of the shares inherited postponed till the payment of the debts. It is also well 
understood that property vests in the heirs under the Mahomedan law, unlike 
the Indian Succession Act, without the intervention of an administrator. . 

Section 40 of the Act imposes a restriction upon the right of an evacuee to transfer 
property after August 14, 1947. This section prohibits transfers inter vivos but. 
cannot affect devolution by operation ot law such as, on death. According to this 
section where the property of a person is notified or declared to be an evacuee pro- 
perty, he cannot transfer that property after August 14, 1947, so as to oonfer any 
right on the transferee unless it is confirmed by the Custodian. This shows thata 
transfer between March 1 and August 14, 1947, is immune from the disability of 
being treated as evacuee property notwithstanding the fact that the transferor 
migrated after March. If he e a bona fide transfer of his entire property 

ore August 14,1947, then the property does not acquire the character of evacuee 
property and stich a transfer does not require confirmation by the Custodian, 
although all transfers after that date are held suspect. If jhe transfer between 
the two crucial dates is held valid, then on a parity of reasoning the death of the 
transferor before the declaration after August 14 should lead to the same result. 

It was contended before us that the Act aims at fixing the nature of the property 
from a particular date and that the proceedings taken are against the property and 
not against the person. This argument is fallacious. There can be no property 
evacuee or otherwise unless there is a person who owns that property. It is the 
property of the owner which is declared to be evacuees property by reason of the fact 
that he is subject to disability on certain grounds. The definition of evacuees pro- 
perty in the Act begins by saying “‘ property in which an evacues has any right or 
interest in any capacity.” The Act also shows that the property cannot be notified 
as evacuees property unless and until the person claiming interest in it has been given 
Notioe. 

Reference may also be made to s. 43 as indicating that the declaration under 
s. 8 was intended to be made during the life time of the alleged evacuee. This section 
lays down 

“Where in pursuance of the provisions of this Act, any property has vested in the Custodian, 
neither the death of the evacuee at any time thereafter, nor the fact that the evacuee who had 
a right or interest in thet property had ceased to be an evacuee at any material time shall affect 
the vesting or render invalid anything done in consequence thereof.” ° 
The section shows that where the property has vested in the Custodian then the death 
of the evacuee or his ing to be an evacuee afterwards shall not affect the vesting 
or render invalid anything done in consequence thereof. The section seems to suggest 
that the vesting must take place in the life time of the alleged evacuee, otherwise 
there was no point in providing that the vesting will not be affected by the death of ° 
the evacuee or the evacuee ceasing to be so. 

The Solicitor-General oontended thats. 43 embodies the principle “onos an evacuees 
always an evacuee.” This conclusion is hardly justified on the terms of s. 48 as 
explained above and it finds no support from the other provisions of the Act. The 
object and the scheme of the Aot leave little doubt that the Act was intended, as its 
title shows, to provide for the administration of evacuee property and it is oommon 
ground that this property has ultimately to be used for com ting the refugees 
who had lost their property in Pakistan. The Act contains aisborate provisions as to* 
how the administration is to be carried out. 

Section 9 enables the Custodian to take poeseasion of the evacuees property vested e 
in him under s. 8 and s. 10 which defines the powers of the Custodian generally enables 
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him to take guch measures as he considers necessary or expedient for the purposes of 
administering, preserving and ing any evacuee rty. These are mentioned 
in detail in sub-s. 2 of s. 10, cl. (5), whi aeee hs Castalia institute, defend 
ór continue any legal proceedingsin any civil or Revenue Court on behalf of the 
evacuee. i 

Section 15- imposes an obligation on him to maintain a separate acoount of the 
.property of each evacuee. ' 

Section 16 empowers the Custodian to restore the evacuce property upon applicatior 
to the evacuee or any person claiming to be his heir provided he produces a certificat 
from the Central Government that the evacuees pro may be restored to him 
Upon restoration the Custodian shall stand absolved of all responsibilities in respec 

„the property so restored, but such restoration shall not prejudice the rights, } 
any, in respect of the property which any other person ma. be entitled to enfora 
against the person to whom the property has been so resto 

By s. 52 of the Act it is open to the Oentral Government, by notifloation in 
the Official Gazette, to exempt any person or class of persons, or any property 01 
Glass of from thé operation of all or any of the provisions of this Act. b 
ia os of this section the Central Government issued Notification No. 8.R.0. 260 

ted July 8, 1950, which was published in the Gazette of India, Part Ii—Section 3 
-dated July 15, 1950, p. 254, which broadly three categories of persons wer 
exempted. :— 

(a) Any person who on or after the Ist day of March 1047 migrated from India to Pakista: 
but has returned to India before the 18th day of July 1948 and has settled therein :... 

(6) Any person who has left or leaves for Pakistan on a temporary visit taking with himsel 
a ‘ No objection to return ° certificate, and has returned, or returns, to India under a valid perm! 
issued under the Influx from Pakistan (Control) Act, 1949, for permanent return to India :.... 

(c) Any person who has come from Pakistan to India before the 18th day of October, 19 
under a valid permit issued under the Influx from Pakistan (Control) Act, 1949, for permanen 
resettlement in India : . ` 

These provisions far from suggesting that the person declared an evacuee suffers 


ck ae position and his property restored to him subject to oertain conditions an 
ithout prejudice to the rights, if any, in respect of the property which any other perso 
may be entitled to enforce against him. These provisions also establish that th 
fact of a Pree ae evacuee property is not a permanent attribute of stoh pre 
porty and that it may cease to be so under given conditions. The property does no 
suffer from any inherent infirmity but becomes evacuee because of the disabilit 
attaching to the owner. Ono that disability ceases, the property is rid of the 
disability and becomes liable to be restored to the owner. 
Mr. Desai, counsel. for the petitioner, referred in the course of the ents t 
8. 93 of the aiden ey cians Insslvenuy Act and s.17 of the Provincial Ivenc 
Act. «According to the former “ if a debtor by or against whom an insolvency peti 
tion has been presented dies, the i in the matter shall, unless the Cour 
otherwise orders, be continued as if he were ali .” By the latter section “ if a debto 
` by or against whom an insolvency petition has bean presented dies, the proceeding 
inthe matter shall, unless the Court otherwise orders, be continued so far as may b 
' for the realisation and distribution of the property of the debtor.” Thoug 
there is slight difference in the language of these two sections, the prin iple unde 
lying. the insolvency law seems-to be that the death of the insolvent during th 
enoy of the application for insolvency does not cause the proceedings to abat 
ut that they must be continued so that his property could be administered for th 
; benefit of the creditors. There is no such provision in the Aot before us. It follow 
therefore, that if the intention of the Legislature had been to treat the person pr 
, ceeded against under s.7 as alive for purposes of the proceedings even after his deat! 
*, sqph a provision would have been incorporated into the Act. 
giving our best consideration to the case we are of opinion that the order 
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After : 
2 ` July 30, 1951, passed by the Custodian General declaring Aboobaker Abdul Rehms 


1958.] HBRARIM ABOOBAKHR 0. THK CHAND (8.c.)—Ghulam Hasan J. 13 


deceased as an eyvacnee and the property left pA ey eed ede PETT Rareat 
stand and must be set aside. We accordingly allow Appeal No. 65 of 1953, arising 
out of Petition No. 105 of 1952 and hold that the Custodian General had no juriadic- 
tion to pass the order of July 30, 1915, and set it aside. We make no order as to costs. 

Petition No. 106 of 1952 is not pressed and no order need be passed in respect 
thereto. In view of our order in Appeal No. 65 of 1953, 0 orders are called for in 
Petition No. 247 of 1952. 


Aviad alowed: 


Agent for appellants : Rajinder Narain. 
.Agent for respondent : G. H. Rajadhyaksha. 


Present: The Howble Mr. M. Patanjali Sarri, Ohlef Justice, Mr. Justice Mukherjoa, Mr. Justios 
Das, Mr. Justice Ghulam Hasan and Mr. Justices Bhagwati. 


MAQBOOL HUSSAIN v. THE STATE OF BOMBAY.* 


Constitution of India, art. 20—Sea Customs Act (VILI of 1878), Sec. 167(8}—Foreign Exchange 
Regulation Act (VII of 1947), Secs. 8, 23—Gold imported into India, ly accused, in contravention 


and punished for same offence—AppHcabilty of art. 202) of Constihstion—Plea 
of "autrefois convict’ or plea of double jeopardy—Soea Customs Authdrites whether a judicial 
tribunal. 

The guarantee of fundamental right given in art. 20 (2) of the Constitution of India in- 
corporates within its scope the plea of “autrefois ccnvict’” as known to the British juris- 
prudence or the plea of double jeopardy as known to the American Constitution, but ciroum- 
scribes it by providing that there should be not only a prosecuticn but also a punishment 
in the first instance ir order to operate as a bar to a second prosecution and punishment for 
the same offence. 

In order.that the protection of art. 20 (2) of the Constitution be invoked by a citizen there 
must have been a prosecution and punishment in respect of the same offence before a Court 
of law or a tribunal required by law to decide the matters in controversy judicially on 
evidence on oath which it must be authorised by law to administer, and not before a tribunal 
which entertains a departmental or an administrative enquiry even though set up bya 
statute but not required to proceed on legal evidence given on oath The wording of art. 
20 and the words used therein :—‘‘oonvicted,” “commission of the ect charged as an offence,” 
“be subjected to a penalty,” “commission of the offence,” ‘prosecuted and punished,” 
“gooused of any offence,” indicate that the proceedings therein contemplated are of the 
nature of criminal proceedings before a Court of law or a judicial tribunal, and the prose- 
cution in this context means an initiation or starting of proceedings of a criminal nature 
before a Court of law or a judicial tribunal in accordance with the procedure pregorbed in 
the statute which creates the offence and regulates the procedure. 

The Sea Customs Authorities are not a judicial tribunal and the adjudging of cofifiscation, 
increased rate of duty or penalty under the provisions of the Sea Customs Act, 1878, do not 
constitute a judgment or order of a Court cr judicial tribunal. 

The Customs Authorities under s. 107 (8) of the Sea Custonis Act, 1878, confiscated gold | 
which the acoused had brought with him to India in contravention of a notifloation issued 
by the Government of India. Subsequently the accused was prosecuted in the Court of a 
Presidency Magistrate under s. 28 of the Foreign Exchange Regulation Act, 1047, read with 
the aforesaid Government of India Notification. The act of the accused which constttuted 
an offence under the Sea Customs Act as also an offence under the Foreign Exchange Regu- 
lation Act was ano and the sams, vix. importing the gold in contravention of the Notification. 

~ On the question whether by reason of the proceedings taken by the Sea Customs Authorities 
the accused could be said to have been prosecuted and punished for the same offence with 
which he was charged in the Court of the Presidency Magistrate :— ° 

“Held, that when the Customs Authorities confiscated the gold in questicn, neither the 

proceedings taken before the Sea Customs Authorities constituted a prosecution `of. the 
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accused nor did the order of confiscation constitute a punishment inflicted by a Court or 
Judicial tribunal on the accused, and 

that, thereforc, the accused could not be said by reason of “these proceedings before the 
Sea Customs Authorities to have been “prosecuted and punished” for the same offence mth 
which he was charged before the Presidency Magistrate within the meaning of the expression 
in art. 20 (2) of the Constitution of India. 

The Queen v. Miles,) Bharat Bank Lid. v. Employees of Bharat Bank Lid.* and Mahadev 
Ganesh v. Secretary of State for India,” referred to. 

- One Maqbool Hussain (accused) arrived in Bombay by an air-oraft on November 6, 
1949. He made a declaration before the Customs officiala but did not disclose that 
he had brought gold with himself. The Customs officials feeling suspicious, called 

n him to remove his shoes, and when he did so, two gold slabs weighing abott 
10. 2 tolas of gold were discovered from his left shoo. On these facts the accused 
was proceeded against under 8. 167, cl. (8), of the Bea Customs Act, 1878, before the 
Collector of Customs. The Collector on December 19, 1949, ordered confiscation ol 
the gold and the owner of the gold was given an option to pay in lieu of such confisca 
tion a fine of Ra. 12,000, the option to be exercised within four months of the date o: 
the order. No one came forward to redeem th 

On March 22, 1950, the accused was MSNA the Court of the Chief Presidenoy 
Magistrate at Bombay, under s. 8 of the Foreign Exchange Regulation Act 
1947, read with the overnment of India Notification No. (I1)-F.1/48, datec 


sa dae 25, 1948. 
n June 12, 1950, the accused filed a petition in the High Court under art. 228 o: 
the Constitution of India for quashing the proceedings and dismissing the complain: 
or for determining tlle question of law involved in art. 20(2) of the Constitution anc 
returning the case to the Chief Presidency Magistrate’s Court for disposal. 
The pétition came up for hearing before Baydekar and Vyas JJ., and they directe 
that the proceedings pending against the accused in the Court of the Chief Presidency 
istrate be withdrawn and brought before the High Court. 
e case was accordingly withdrawn and it was heard by Chagla O.J. and Gajendra 
J. Their Lordships on October 17, 1950, sent the matter back to the Chie 
idency istrate directing him to find as to whether the accused was or was no 
the owner of the gold, stating that they would deal with the applicaticn after th 
finding was returned. In the course of the judgment, delivered by Chagla C.J. 
his Lordship observed as follows :— 


CmaaLa OJ. .. Now, there is no difficulty in holding that the facta in respect o: 


‘which an order of confiscation was made under the Sea ms Act are the same or 


which the petitioner is being prosecuted before the Chief Presidency Magistrate 
The scheme of the Sea Customs Aot is to set up a special tribunal of Customs officen 
certain offences which are enumerated under the Act. Section 19 of thi 

Bee ms Act provides that the Central Government may from time to time, bj 
notification in the Official Gazette. prohibit, or restriot the bringing or taking by set 
or by lnd goods of any spcified description into or out of British India across any 
customs frontier as defined by the Central Government, and the bringing of gold hæ 
been prohibited by the Central Government under the notification to whioh I hav: 
already referred. Turning to 8. 167, it seta out the offences mentioned in the firs 
column of the schedule which follows and it also provides that these offences shall bı 
punishable to the extent mentioned in the third column of that schedule ; and whe 
we turn to item 8, it deals, among other acta, with importation of goods for the tim: 
being prohibited or restricted under the Act, and the penalty provided is: “ sual 
oođs shall be liable to confiscation ; any person concerned in any such offence shal 
liable to a penalty not exceeding three times the value of the goods or not exceeding 
one thousand rupees.” Then s. 183 hens that whenever confiscation is authorise 
by the Act, the officer adjudging it s ive the owner of the goods an option to pay 
in lieu of confiscation auch fine as as cer thinks fit. Therefore, the owner of th 


*goods which are confiscated has the option to pay a certain fine in lieu of confiscation 


1 (1800) 4 Q.B.D. 428. 8 (1021) J.L.R. 40 Bom. 782, 
2 [1050] 8.C.R. 459. 8.0. 24 Bom. L.R. 245. 
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It will be noticed that two penalties are provided under s. 167, item 8. One, confisca- 
tion, which is really a penalty on the owner of the goods. The other isa penalty of 
fine, and that is imposed against a person concerned in the offenoe of importation. Bo 
you may have a case where the person who imports may not be the owner. In such 
a case the penalty of confiscation would be imposed against the owner and the penalty 
of a fine may be imposed against the person who actually imports the goods. Section 
182 provides for an adjudication by Gustos officers with regard to confi cation and 
the imposition of penalty, and that section makes it perfectly clear that the decision 
of the Customs officer is a judicial or a quasi-judicial decision and that a Customs 
officer acts as a ial tribunal to try offences oreated by this Aot. This is made 
still further clear by 8. 187 which speaks of all offences under the Act, other than those 
cognizable under s$. 182 by officers of Customs, as being triable summarily by a 
Magistrate. Therefore, s. 187 recognises two types of offemoen created by this Act, one, 
which are tried summarily by a Magistrate, and the other, which are cognizable under, 
8. 182 by officers of Customs. This is the scheme of the Sea Cu toms Act. 

Now, on the one hand it is contended by Mr. Dalal that art. 20 of the Constitution does 
not makeit incumbent that thereshould bea conviction and punishment by a criminal 
Court. The Constituent Assembly has advisedly used the expression ‘‘ prosecuted” and 
not convicted. Allthatis necessary under art. 20(2) is that a criminal Court or a tri- 
bunal dealing with criminal matters or trying offences should be set in motion and 
that Court or tribunal should award a punishment upon a person. If these two condi- 
tions are satisfied, then that person cannot be prosecuted and punished again for the 
same oftence. On the other hand, the contention of the Advocate-Ceneral is that 
the expression “ prosecuted ” has been used in a technical sense. Thero must be. 
acoording to him, an initiation of proceedings which must result in a punishment. 
And his contention is that under the Sea Customs Act a mere confiscation is not the 
result of any initiation of proceedings or of any prosecution. His further contention 
is that sonfecation is not punishment at all. He distinguishes between forfeiture as 

rovided by s. 53 of the Indian Penal Code and confiscation as provided by the Sea 
ms Act, and he says that although the second penalty aniided bys. 167, item 8, 
may be a punishment—he does not concede it—confiscation certainly is not a punish- 
ment. But before we decide these interesting points a question of fact arises in limins 
which must be determined by the Chief Presiden istrate before we interpret 
art. 20 of the Constitution. Under s. 183 of iho Aea toms Act the penalty of 
confiscation is a penalty that can only be imposed upon the owner and it is only the 
owner who is given the option of paying a fine under that section. Therefore, the peti- 
tioner can claim the benefit of art. 20(2) in any view of the case only if he is the owner 
of the gold which is confiscated. It may then be open to him to say that he has been 
punished in his PpS But if the gold does not belong to him, and he is not the 
owner of the gold, then he could not possibly contend that he has been in any way 
punished by the Customs officers. Therefore, before we decide as to whether on a 
proper construction of art. 20(2) there has been a prosecution and a punishment it is 
necessary that ihe Chief Presidency Magistrate shou'd determine the question of fact 
as to whether the petitioner is the owner of the gold which has been confiscated and in 7 
respect of which an option has been given under s. 183. As it is the petitioner who is 
claiming the benefit of art. 20(2) it would be for him to establish before the learned 
Chief Presidency oo that he is the owner of the gold. We would, therefore, 
send this matter to tho learned Chief Presidency istrate and direct him to® 
find as to whether the petitioner is or is not the owner of the gold. 


On January 20, 1950, the Chief Presidency Magistrate recorded the finding that the 
accused was the owner of the gold and returned the finding to the High Court. 

The petition was heard further by Chagla C.J. and Gajendragadkar J. and their 
Lordships reversed the finding of the Chief Presidency Magistrate, dismissed the 
application and directed that the case should go back to the Chief Presidency Magis- 
trate {ër disposal according to law. e. 78 

The accused on November 1, 1951, obtained special leave to appeal to the Supreme 
Court. e. 
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I. O. Dalal, for the appellant. f 
M. O. Setalvad, Attorney-General for India, with Porua A. Mehta, for the res- 
pondent. 


Baaawatt J. This appeal by special leave from a judgment and order of the 
High Court of Judicature at Bombay raises an important question asto the construc- 
tion of art. 20(2) of the Constitution. 

The appellant, a citizen of Bharat, arrived at the Santa Cruz ee from Jeddah 
on November 6, 1949. On landing he did not declare that he brought in gold 
with him but on search it was found that he had brought 107.2 tolas of gold in 
contravention of the notification of the Government of India dated August 25,1948. 
ThesCustoms authorities thereupon took action under 8. 167, ol. (8), ofthe Sea Customs 
Act VOI of 1878 and oonfficated the gold by an order dated December 19, 1949. 

-The owner of the gold was, however, given the option to pay in lieu of such confiscation 
a fine of Ra. 12,000, which option was to be exercised within four months of the date 
of the order. A copy of the order was sent on January 30, 1950, to the appellant. 
Nobody came forward to redeem the gold. On March 22, 1960, a complaint was filed 
in the Court of the Chief Presidency Magistrate, Bombay, against the appellant 
charging him with having committed an offence under a. 8 of the Foreign Exchange 
Regulation Act VII of 1947 read with the notification dated August 25, 1948. The 
appellant thereupon on June 12,1950, filed a petition in the High Court of Bombay 
under art. 228 of the Constitution contending that his prosecution in the Court of the 
Chief Presidency Magistrate was in violation of the fundamental right guaranteed to 
him under art. 20(2).of the Constitution and praying that as the case involved a 

. substantial question of law as to the interpretation of the Constitution, the determina- 

tion of which was necessary for the disposal of the case, the case may be withdrawn 
from the file of the Chief Presidency Magistrate to the High Court and the High Court 
may either di of the case themselves or determine the question of law and return 
it to the Chi idency Magistrate’s Court for disposal. A rule was issued by the 

High Court on June 26, 1950, which came on for hearing on A 9, 1960, before 

Bavdekar and Vyas JJ. The rule was made absolute and the High Court directed 

that the proceedings pending against the appellant in the Oourt of the Chief Presi- 

dency Magistrate be withdrawn and brought before the High Court under art. 228 

of the Constitution. The case was thereupon withdrawn and brought before the 

High Oourt and was heard by the High Court on October 17, 1950. The learned 

Judges of the High Court, la O.J. and Gajendragadkar J., were of the opinion 

that the appellant could claim the benefit of art. 20(2) only if he was the owner of the 

gold which was confiscated and that before they decided as to whether there had been a 

prosecution and a punishment within the meaning of art. 20 (2)it was necessary that 
the Chief Presidency Magistrate should determine the question of fact as to whether the 
appellant was the owner of the gold which had been confiscated and in respect of 
which an option was given to him as stated above. They, therefore, sent the matter 
back to¢he Chief Presidency Magistrate directing him to find as to whether the appel- 

' Jant waa or was not the owner of the gold, stating that they would deal with the appli- 
cation after the finding was returned. The Chief Presidency Magistrate recorded 
evidence and on January 20, 1950, recorded the finding that the appellant was the 
owner of the gold in question and returned the finding to the High Oourt. la O.J. 
and Gajendragadkar J. heard the petition further on February 12, 1951. ey re- 
versed the finding of the Chief Presidency Magistrate, dismissed the application of the 
appellant and directed that the case should go baak to the Chief Presidency Magis- 
trate for disposal according to law. The appellant obtained on November 1, 1951, 
special leave to appeal against the judgment and order passed by the High Court. 

The question that arises for our determination in this appeal is whether by reason 
of the proceedings taken by the Sea Customs authorities the appellant could be said to 
have been prosecuted and punished for the same offence with which he was charged in 
theDourt of the Chief Presidency Magistrate, Bombay. There is no doubt that the 

aot which constitutes an offence under the Sea Customs Act as also an offence under 
the Foreign Exchange Regulation Act was one and the same, viz. importing the gold 
in contrayention of the notification of the Government of India dated August 25, 
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1948. The appellant could be proceeded against under s. 167(5) of the Sea Customs 
Act as also under s. 28 of the Foreign Exchange Regulation Act in respect of the said 
act. Proceedings were in fact taken under s. 167(8) of the Sea Cutoms Aot which 
resulted in the confiscation of the gold. Further eet were taken under s. 23 
of the Foreign Ex e Regulation Act by way of filing the complaint aforesaid in 
the Court of the Chief idency Magistrate, Bombay, and the plea which was taken 
by the accused in bar of the prosecution in the Court of the Chief Presidency Magis- 
trate was that he had already been prosecuted and punished for thesame offehos and 
by virtue of the provisions of art. 20(2) of the Constitution he could not be prosecuted 
and punished again. ars f 
The word offence has not been defined in the Constitution. But art. 387 ‘provides 
that the General Clauses Act, 1897 (Act X of 1897), shall apply for the interpretation 
of the Constitution. Section 3(37) of the General ClauSea Act defines ‘an offance to 
mean any act or omission made punishable by any law for the time being in force and. 
there is no doubt that both under the provisions of s. 167 (8) of the Sea Customs Act 
and s. 23 of the Foreign Exchange Regulation Act the act of the appellant was made 
punishable and constituted an offence. i a 
Tn order. however. to attract the operation of art. 20(2) the appellant must'have been 
por meee for the same offence when proceedings were taken by tho 
Customs authorities. The High Court did not go into the question as to whether 
the appellant was prosecuted when proceedings were taken before the Sea Customs 
authorities. It considered the question of punishment in the first instanoe and thought 
it necessary to arrive at a finding as to the ownership of the confiscated gold before it 
could consider the application of the appellant. In the opinion of the High Oourt the 
appellant could be said to have been punished only if it were established that ho was 
the owner of the confiscated gold. If he was the owner, the confiscation was a punish- 
ment, which would not be so if he was not the owner of the gold. pose 
This question of the ownership of the gold’ was not in our opinion material. The 
gold was found in the possession of the appellant when he landed at the Santa Cruz 
airport. The appellant was detained and searched by the Customs authorities and 
the gold was seized from his person. Proceedings under s. 167(8) were taken by the 
Customs authorities and after examining witnesses an order was passed on 
December 19, 1949. confiscating the gold and iving an option to the owner to 
y a fine of Re. 12,000 in lieu of such oo: tion under s.. 183 of the Sea 
ms Act. Copy of this order was forwarded to the appellant and for all 
practical purposes the appellant was treated as the owner of the comfispated gold. 
As a matter of fact when evidence was recorded before the Chief Presidenoy Magis. 
trate on remand, the Assistant Collector of Customs gave evidence that no one else 
had claimed the gold and had the appellant paid the penalty and obtained the Re- 
serve Bank permit and produced the detention slip he would have, been given tho 
gold. Once the appellant was found in possession of the confiscated gold, the burden 
of proving that he was not the owner would fall upon whosoever affirmed that he was 
not the owner. The complaint which was filed in the Court of the Chief Presidency 
Magistrate, Bombay, also proceeded on the footing that the appellant committed an ? 
offence in so far as he brought the gold without the permit from the Reserve Bank of 
India, that no permit was ever applied for or granted to the appellant and that the 
appellant had bean p an opportunity of showing whether he had óbtained such 
permit but that he failed to Ce the same. It appears, therefore, that the ques- + 
tion of the ownership could not assume as much importance as the High Oourt attach- 
ed to it. If the Court came to the conclusion that the appellant was prosecuted when 
roceedings were taken T the Sea Customs authorities, there was not much goo 
eft for the argument that he was not a by the confisostion of the gold and the 
option given to him to pay a fine of 12,000 in lieu of such tion. To be 
deprived of the right of possession of ee may well be regarded in certain 
circumstances as by itself a punishment. We have, therefore, got to determine 
whether under the ciroumstances the ap t can be said to have’ bean Prosecuteg . 
when proceedings were taken by the Sea authorities. 
The fundamental right which is guaranteed in art. 20(2) enunciatea the principlé 
of “ autrefois convict ” or “ double jeopardy.” The roots of that principle are to bo *=- 
L. B.—a 
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found in the well established rule of the common law of England 

“that where a person has been convicted of an offence by a court of competent jurisdiction the 
conviction is a bar to all further criminal proceedings for the same offence.” (Per Charles J. in 
The Queen v. Miles). 

To thesame effectisthe ancient maxim “Nimo bis debet puniri pro uno delicto,” that 
is to say that no one ought to be twice punished for one offence or as it is sometimes 
written “Pro eadem causa’ that is for the same cause. 

This is the principle on which the party pursued has available to him the plea of 

. © autrefois convict ” or “ autrefois aoquit:” 

“The plea of awtrefois convict or autrefois aoquit avers that the defendant has been previously 
conwoted or acquitted on a charge for the same offence as that in respect of which he is arraig- 
ned. ... The question for the jwy on the issu» is whether the defendant has previously been in 
Jeopardy in respect of the charge on which he is arraigned, for the rule of law is that a person must 
not be put in peril twice for the same offence. The test is whether the former offence and the 
offence now charged have the same ingredients in the sense that the facts constituting the one 
are sufficient to justify a conviction of the other, not that the facts relied on by the Crown are 
the same in the two trials. A plea of autrefois acquit is not proved unless it is shown that the 
verdict of zoquittal of the previous charge necessarily involves an acquittal of the latter.” (Vide 
Halsbury’s Laws of Hngland—Hallsham Edition—Vol. IX, pp. 152 and 158, Para. 212.) 

This principle found recognition in s. 26 of the General Olauses Act, 1897— 

“Where an act or omission constitutes an offence under two or more enactments, then the 
offender shall be liable to be prosecated and punished under either or any of those enactments 
but shall not be liable to be punished twice for the same offence.” 
and also s. 403(1) of the Criminal Procedure Oode, 1898— 

“ A person who has onœ been tried by a Court of competent jurisdiction for an offence and oon- 
victed or acquitted of such offence shall, while such conviction or acquittal remains in force, not be 
liable tó be tried again for the same offence, nor on the same facts for any other offence for 
which a different charge from the one made against him might have been made under section 
986, or for which he might have been convicted under section 2387.” 

The Fifth Amendment of the American Constitution enunciated this principle in 
the manner following— 

«|, mor shall any person be subject for the same offence to be twice put in jeopardy of life 
or limb ; nor shall be compelled, in any criminal cass, to be witness against himself. ...” 
Willis in kis Constitutional Law, at p. 528, observes that the phrase “ jeopardy oi 
life or limb” indicates that the immunity is restricted to orimes of the highest grade, 
and this ib the way Blackstone states the rule : 

«Yet, by a gradual process of liberal construction the courts have extended the soope of the clause 
to make it applicable to all indictable offences, including misdemeanours...... Under the United 
States rulo, to be put in jeopardy there must be a valid indictment or information duly presented 
to a court of competent jurisdiction, there must bs an arraignment and plea, and a lawful jury 
must be impancled and sworn. It is not necessary to have a verdict. The protection is noi 
= against ascoond punishment but against the peril in which he is placed by the jeopardy mention- 
ed.” S 
These the materials which formed the background of the guarantee of funde 
mental right given in art. 20(2). It inoorporated within ite scope the plea of “ autre 
fois conviot * as known to the British jurisprudence or the plea of double jeopard; 
e as knòwn tó the American Constitution, but circumscribed it by providing that ther 
should be not only a prosecution but also a punishment in the first instance in order t 
operate as a bar to a second prosecution and punishment for the same offence. 
The words “ before a court of law or judicial tribunal ” are not to be found in art 
-20(2).| But if regard be had to the whole background indicated above itis olear tha! 
in order that the protection of art. 20(2) be invoked by a citizen there must have been ¢ 
porun E a en of the same offence before a Court of law or a tri 
‘bunal, requi oy law to decide the matters in controversy judicially on evidence 0} 
bath» which it must be authorised by law to administer, and not before a tribunal whiol 
entertains | departmental or an administrative enquiry even though set-up by : 


ia 1 (1899) 24 Q.B.D. 428. 
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statute but not required to proceed on legal evidence given on oath. The very word- 
ing of art. 20 and the words used therein :—‘‘ convicted,” “commission of the act 
charged as an offence,” “ be subjected to a penalty,” “ commission of the offence,”’ 
“prosecuted and punished,” “ acoused of any offence,” would indicate that the 
proceedings therein contemplated are of the nature of criminal proceedings before æ 
Court of law or a judicial tribunal, and the prosecution in this context would mean an 
initiation or starting of proceedings of a criminal nature before a Court of law pr a 
judicial tribunal in accordance with the procedure prescribed in the statute which 
creates the offence and regulates the procedure. 

The tests of a judicial tribunal were laid down by this Court in Bharat Bank LAd. v. 
Employees of Bharat Bank Lid. in the following passage quoted with approval by 
Mahajan and Mukherjea JJ. from Cooper v. Wilson? (p. 340) : j 

“A true judicial decision presupposes an existing dispute between two or more parties, and , 
then involves four requistes :—{1.) The presentation (not necessarily orally) of their case by the 
parties to the dispute ; (2.) if the dispute between them is a question of fact, the ascertainment 
of the fact by means of evidence adduced by the parties to the dispute and often with the assist- 
ance of argument by or on behalf of the parties on the evidence; (8.) if the dispute between them 
is a question of law, the submission of legal argument by the parties, and (4.) a decision which 
disposes of the whole matter by a finding upon the facts in dispute and application of the law 
of the land to the facts so found, including where required a ruling upon any disputed question 
of law.” 

The question whether the Sea Customs authorities when they entertained pro- 
ceedings for confiscation of the gold in question acted as a judicial tribunal has got to 
be determined in accordance with the above tests. . 

The Sea Customs Act, 1878, was enated to consolidate and amend the law relating to 
the levy of sea customs duties. The hierarchy of the officials are the Customs Colleo- 
tor, who is the officer of Customs for the time being in separate charge of a custom 
house, the Chief Customs Officer who is the Chief Executive Officer of the Sea Customs 
for a port and the Chief Customs Authority which is the Central Board of Revenue. 
Sections 18 and 19 enact prohibitions and restrictions on importation and exporta- 
tion of goods and s. 19(a) provides for detention and confiscation of goods whose 
importation is prohibited. After making various provisions for the levy of sea 
customs duties, Chap.X VI enacts offences and penalties and several offences mention- 
ed in the first column of the schedule to s. 167 are made punishable with penalties 
mentioned in the third column thereof. Item 8 relates to the offence committed by 
the importation of goods contrary to the prohibition or restriction imposed in that 
behalf under ss. 18 and 19 of the Actand penalty prescribed for such an offence is :— 

“ Such goods shall be liable to confiscation ; any person concerned in any such offence shall 
be liable to a penalty not exceeding three times the value of the goods, or not exceeding one 
thousand rupees.” 

Ohapter XVII prescribes the procedure relating to offences, appeals, eto. Powers 
of search are given to the officers of customs but provision is made that a persqn about 
to be searched can require the officer to take him previous to search before the nearest 
Magistrate or Customs Collector. Search warrant can only be issued by tht Magis- 
trate and can be executed in the same way and has the same effect as a search warrant 
issued under a law relating to criminal procedure. Powers are also given to the 
officers of Oustoms to arrest persons reasonably oted of having committed an 
offence under the Act, but the person arrested is to be forthwith taken before the near- 
est Magistrate or Customs Collector. The Magistrate is entitled either to commit 
such person to jail or order him to be kept in custody of the police for such time as 
is necessary to enable the Magistrate to communicate with the proper officers of 
Customs. No such power is given to the Oustoms Collector. Section 181(4) also 
provides for the detention of packages containing certain publications imported into 
the States. Section 182 provides that exoept in the case of certain offences therein 
mentioned which involve proceedings before a Magistrate, oonfiscation,increased ra 

of duty or penalty can be adjudged by the Customs authorities therein mentioned San 

8. 183 provides for option to be given to the owner of the goods confiscated to pay in 
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lieu of confiscation such fine as the officer thinks fit. Section 186 provides that the 
award of any confiscation, penalty or increased rate of duty under the Act by an 
officer of Customs is not to bie the infliction of any punishment to which the 
person affected thereby is liable under any other law. An appeal is provided under 
B. 188 from a decision or order of the officer of Customs to the Chief Customs Authori- 
ty who is thereupon to make such further enquiry and pass such order as he thinks fit 
00 ing, altering or annulling the decision or order appealed against. Section 191 
provides for a revision by the Central Government on the application of a person 
aggrieved by any decision or order passed by an officer of Customs or the Ohief 
Customs Authority from which no appeal lies. Section 193 provides for the enforce- 
ment of the payment of penalty or increased rate of duty as adju against any 
perfon by an officer of Cugtoms. If such officer is not able to ise the unpaid 
amount from other goods in charge, he can notify in writing to any Magistrate within 


* the local limits of whose jurisdiction such person may be, his name and residence and 


the amount of penalty or increased rate of duty unrecovered and such Magistrate is 
thereupon to proceed to enforce payment of the said amount in like manner as if such 
penalty or increased rate had been a fine inflicted by himself. 


It is clear on a perusal of the above provisions that the powers of search, arrest and 
detention are given to the Customs authorities for the levy of sea customs duties and 
provision is made at the same time for a reference to the Magistrate in all cases where 
search warrants are needed and detention of the arrested person is required. Certain 
offences of a serious nature are to be tried only by Magistrates who are the only 
authorities who can irfflict punishments by way of imprisonment. Even though the 
customs officers are invested with the power of adjudging confiscation, increased 
rates of duty or penalty, the highest penalty which can beinflioted is Ra. 1,000. Oon- 
fiscation is no doubt one of the penalties which the Customs authorities can impose, but 
that is more in the nature of proceedings in rem than p ings in personam, the 
object being to confiscate the offending goods which have been dealt with contrary 
to the provisions of the law, and in respect of the confiscation also an option is given 
to the owner of the goods to pay in lieu of confiscation such fine as the offloer thinks 
fit. All this is for the enforcement of the levy of and safeguarding the reco of the 
sea customs duties. There is no procedure prescribed to be followed by the ms 
Officer in the matter of such adjudication and the proceedings before the Oustoms 
Officers are not assimilated in any manner whatever to proceedings in Courts of law 
according to the provisions of the Civil or the Criminal Procedure Code. The Ous- 
toms cers are not required to act judicially on legal evidence tendered on oath 
and they are not authorised to administer oath to any witness. Thea , if any, 
lie before the Chief Customs Authority which is the Oentral Board of Revenue and 
the power of revision is given to the Central Government which certainly is not a 
judicial authority. In the matter of the enforcement of the payment of penalty or 


increased rate of duty also the Customs Officer can only proceed against other goods 
of ae ey in the possession of the Customs authorities. But if such penalty or 
in rate of duty cannot be realised therefrom, the only thing which he can do is 


to notify the matter to the appropriate Magistrate who is the only person empowered 
to enforce payment as if such penalty or increased rate of duty had been a fine in- 
flicted by himself. The process of recovery can be issued only by the Magistrate and 
not by the Customs authority. AL these provisions go to show that far from being 
authorities bound by any rules of evidence or procedure established by law and 
invested with power to enforce their own judgments or orders the Bea Customs author- 
ities are merely constituted administrative machinery for the purpose of adjudging 
confiscation, increased rates of duty and penalty prescribed in the Act. The same 
view of the functions and powers of Sea Customs Officers was expressed in a decision 
of the Bombay High Court to which our attention was called. “Boo Mahadev Ganesh 
v. Secretary of State for India’). 

. We are of the opinion that the Sea Oustoms authorities are not a judicial tribunal 
and*the adjudging of confiscation, increased rate of duty or penalty under the provi- 
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sions of the Sea Customs Act do not constitute a judgment or order of a Court or judi- 
cial tribunal necessary for the purpose of supporting plea of double jeopardy. 

It, therefore, follows that when the Customs authorities confiscated the gold in 
question neither the proceedings taken before the Sea Customs authorities constituted 
a prosecution of the appellant nor did the order of confiscation constitute a punish- 
ment inflicted by a Court or judicial tribunal on the appellant. The appellant could 
not be said by reason of these proceedings before the Sea Customs authorities to 
have been ‘‘ prosecuted and punished” for the same*offence with which he,was 
charged before the Chief Presidency Magistrate, Bombay, in the complaint which was 
filed against him under s. 23 of the Foreign Exchange ation Act. 

The result, therefore, is that the appeal fails and must be dismissed. 


Appeal dismissed. 


Agent for appellant: P. K. Chatterjee. °. 
Agent for respondent: &. H. Rajadhyaksha. ° 


Present: Mr. Justios Mahajan, Mr. Justice Boss and Mr. Justice Das. 


NATIONAL SEWING THREAD CO., LTD. v. JAMES CHADWICK AND 
BROS.’ LTD.* 


| Trade Marks Act (V of 1940), Secs. 76, 8, 77—Letters Patent, ols. 15, 16, 44 Government of India 
Act, 1915 (5 & 6 Geo. F, c. 61), Sec. 108—Govermment of India Act, 1935 (26 Geo. V, c. 2), 
Sec. 223—Constitution of India, art. 225—Interpretation Act, 1889, Secs. 32, 38—General 
Clauses Act (X of 1897), Sec. 8—High Courts’ Act, 1861 (24 æ 28 Vic. c. 104), Sec. 13— 
Appeal to High Court from decision of Registrar of Trade Marks wnder s. 76 of Trade Marks 
Act—Whether fudgment of Judge of High Court tn such appeal appealable under cl. 15, Letters 
Patent—Application to register trade mark which is likely to deceive or cause confusion but 
having no identity or resemblance with any other tradernark—W hether tn considering appHcation 
Registrar should compare il wiih any registered trade mark—Durden of proof whether on appl- 
cant that trade mark noi likely to decetoe or cause confusion. 

Section 76 of the Trade Merks Act, 1940, confers a right of appeal to the High Court and 
says nothing more about it. That being so, the High Court being seized as such of tho 
appellate jurisdiction conferred by s. 76 of the Act, it has to exercise that jurisdiction in the 
mmo manner as it exercises its other appellate jurisdiction, and when such jurisdiction is 
exercised by a single Judge, his judgment becomes subject to appeal under ol. 15 of the 
Letters Patent, there being nothing to the contrary in the Trade Marks Act. 

When a statute directs that an appeal shall lie to a Court already established, then that 
appeal must be regulated by the practice and procedure of that Court. 

Reference in cl. 15 of the Letters Patent to s. 108 of the Government of India Act, 1915, 
should be read as a reference to s. 228 of the Government of India Act, 1985, and to art. 225 
of the Constitution of India. 

Section 108 of the Government of India Act, 1915, conferred power on the High Court 
which that Court could exercise from time to time with reference to its jurisdiction whether 
existing at the coming into force of the Government of India Act, 1918, or whether conferred r. 
on it by any subsequent legislation. 

The words ‘‘vested in the Court” in s. 108 (1) of the Government of India Act, 1915, 
cannot be read as meauing ‘now vested in the Court”. 

The canon of construction of statutes enunciated in s. 88 of the Interpretation’ Act, 1889, © 
and reiterated ın s. 8 of the General Clauses Act, 1897, is one of general application where 
statutes or Acts have to be construed, and that rule of construction can be applied in con- 
struing the charters of the different High Courts. 

The purpose and intent of cl. 44 of the Letters Patent was to declare that in additfon to 
the Jurisdiction conferred by cl. 16 of the Letters Patent it would also exercise the appellate 
jurisdiction which from time to tıme would be conferred on ıt by rubsequent enactments. 

India Electric Works v. Registrar of Trade Marks,’ overruled. 
Secretary of State v. Mask & Co., distinguished. 
* Decided, May 7, 1968. Appeal from 2 (1940) L.R. 67 I.A. 222, be 

y- 6.0. 42 Bom. L. R. 767. 
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National Telsphons Company, Limited v. Postmasier-General,! R. M. A. R. A. Adaikappa 
Chettiar v. R. Chandrasekhara Thevar,* and Secretary of State for India v. Chellikani Rama 
Rao,’ applied. . 

Under s. 8 of tho Trade Marks Act, 1940, an application made to register a trade mark 
which is likely to deceive or to cause confusion has to be refused notwithstanding the faot 
that the mark might have no identity or alose resemblance with any other trede mark. The 
‘Registrar has to come to a conclusion on this point independently of making any comparison 
‘of the mark with any other pegistered trade mark. What the Registrar has to see is whether 
looking at the circumstances of the case a particular trade mark is likely to deceive or cause 
confusion. 

The burden of proving that the trade mark Which a person seeks to register is not likely to 
decerve or to cause confusion is upon the applicant. It is for him to satisfy the Registrar 
phat his trade mark does not fall within the prohibition of s. 8 of the Trade Marks Act, 1040, 
and therefore it should be registered. Moreover in deciding whether a particular trade 
mark is likely to deceive or cause confusion that duty is not discharged by arriving at the 
result by merely comparing it with the trade mark which is already registered and whose 
proprietor is offering opposition to the registration of the mark. The reel question to decide 
in such cases is to see as to how a purchaser, who must be looked upon as an average man 
of ordinary intelligence, would react to a particular trade mark, what association he would 
form by looking at the trade mark, and in what respect be would connect the trade mark 
with the goods he would be purchasing. 

The facts are stated at 53 Bombay Law Reporter 566. 


Bishan Narain, with Sri Narain Andle, for the appellants. 

M. C. Sealvad, Attorney-General for India, and n) K. Daphtary, Solicitor-General 
for India, with J. B. Dadachanjs, for the respondent. 

The Registrar of Trade Marks in person. 


Manasan J. This is an appeal on a certificate under s. 109(c), Civil Procedure 
Oode, 1908, from the judgment of the High Court of Judicature at Bombay reversing 
the das pee of Mr. Justice J. O. Shah in Civil Miso. No. 2 of 1950 and restoring the 
order ot the Registrar of Trade Marks refusing to register the appellants’ trade mark. 

The two questions that were canvassed before us and that or our determination 
are (1) whether the judgment of Mr. Justice Shah was subject to ap under cl. 15 
of the Letters Patent of the Bombay High Court and (2) whether Mr. Justice Shah 
was right in interfering with the discretion exercised by the Registrar in refusing 


ee tion of the ee mark. 

o relevant facta shortly stated are these. The appellants are a limited liability 
company incorporated under the Indian Companies Act, 1918, having their registered 
office at Chidambaram, South Arcot District, in the Province of Madras and carrying 
on the business of manufacturing cotton sewing thread. The respondents are also a 
limited liability company registered under the English Companies Act. They have 
their registered office at Kagley Mills, Bolton, d), where they manufacture sew- 
ing thread. One of the trade marks used by them on such thread consista of the 
device of an Eagle with outepread wings known as “ Eagle ” Mark. This mark was 

© first advertised in the Calcutta Exchange Gazette of June 5 1896. Sinos then sew- 
ing thread bearing this mark is being regularly imported into and sold in the Indian 
marketa on an extensive scale. 

Round about the year 1940 the appellants started selling cotton sewing thread 
eunder a mark consisting of the device of a bird with wings fully spread out perched 
on a cylinder of cotton sewing thread, with the words ‘‘ Eagle Brand ” and the name 
of the appellant company printed on the mark. The respondents objected to the 
mark, upon which the ap ts substituted the words ‘ Vulture Brand ” in the 
place of the words “‘Hagle Brand”. Thereafter in the year 1942 the appellants 
applied to the Registrar of Trade Marks, Bombay, for registration of their amended 
mark as a trade mark, in olass 28, in respect of cotton sewing thread claiming that the 
mark had been in use by them since the year 1989. Though on the objection of the 


e 
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respondents the appellants had named the Eagle in their mark a ‘‘ Vulture”, in every 
other respect the mark remained unchanged. The respondents to redress their griev- 
anoe started a passing off action in the District Court of South Arcot inst the 
appellants. That action failed on the ground that the evidence o on their 
behalf was meagre and they failed in proving that there was any probability of pur- 
chasers exercising ordinary caution being deceived in buying the defendants’ goods 
under the impression that they were the plaintiffs’ goods. The result was that the 
grievance of the respondents remained unredressed. - 

As above stated, in 1942, the appellants made an application to the Registrar of 
Trade Marks at Bombay for the registration of their mark “ Vulture Brand ” under 
the Trade Marks Act, 1940. ‘The respondents gave notice of their opposition to that 
application under s. 16(2), r. 30, of the Trade Marks Aot, 1940. By his order dated 
September 2, 1949, the Registrar of Trade Marks allowed the respondents’ opposition 
and rejected the application made by the appellants. He came to the conclusion 
that the appellants’ mark so nearly resembled the marks of the respondents as to be. 
likely to deceive or cause confusion. He further held that to describe the mark of the 
appellants as “ Vulture Brand ” when the device was that of an eagle was misleading 
and liable to cause confusion. The appellants preferred an appeal against the order 
of the Registrar to the High Court of Bombay, as permitted by the provision of 8. 76 


| of the Trade Marks Act. Mr. Justice Shah allowed the appeal, set aside the order 


of the Registrar and directed the Registrar to register the mark of the appellants as & 
Trade Mark. From the judgment of Mr. Justice Shah an a was preferred by 
the respondents under ol. 15 of the Letters Patent of the Bombay High Gourt. The 
appeal was allowed and the order of the Registrar was restored with costs throughout. 


ence this : . 

In our ee both the questions canvassed in this appeal admit of an essy 
answer in spite of a number of hurdles and difficulties suggested during the arguments. 
It is not disputed that the decision of Mr. Justice Shah does constitute a judgment 
within the meaning of ol. 15 of the Letters Patent. That being so, his judgment was 


` subject to appeal under that clause, the material part of which relevant to this enquiry 


is: ; 
“And we do further ordain thet an appeal shall lie to the said High Court of Judicature at 
Bombay from the judgment. ..of one Judge of the said High Court or one Judge of any Division 
Court, pursuant to section 108 of the Government of India Act,’’.... 

Tt was said that the provisions of this clause could not be attracted to an appeal 
preferred to the High Court under s. 76 of the Trade Marks Act and farther that the 
clause would have no application in a case, where the judgment could not be said 
to have been delivered pursuant to s. 108 of the Government of India Act, 1915. Both 
these objections in our opinion are not well-founded. 

Section 76(1) provides : 

“ Save as otherwise expressly provided in this Act, an appeal shall lie, within the period pres- 
aribed by the Central Government, from any decision of the Registrar under this Act or the rules 
made thereunder to the High Court having jurisdiction ;” 

The Trade Marks Act does not provide or lay down any procedure for the future « 
conduct or career of that a in the High Court, indeed s. 77 of the Ac? provides 

that the High Court can if it likes make rules in the matter. Obviously after the 

appeal had reached the High Court it has to be determined according to the rules of 
practice and procedure of that Court and in accordance with the provisions of tha, 
charter under which that Court is constituted and which confers on it power in respect 

to the method and manner of exercising that jurisdiction. The rule is well settled 

that when a statute directs that an appeal shall lie to a Court already established, 

then that appeal must be regulated by the practice and procedure of that Court. 

This rule was very succinctly stated by Viscount Haldane L.C. in National Telephone 

Company, Limited v. Postmaster-General,) in these terms (p. 552) : 

“ |. ..When a question is stated to be referred to an established Court without more, it, in 
my opinion, imports that the ordinary incidents of the procedure of that Court are to attach, 
and also that any general right of appeal from its decisions likewise attaches,” et 
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The same view was expressed by their oe of the Privy Council in R. M.A. R. 
A. Adaikappa Chettiar v. R. Chandrasekhara Thevar, wherein it was said (p. 271): 

“... where a legal right is in dispute and the ordinary courts of the country are seized of 
such dispute tho courts are governed by the ordinary rules of procedure applcable thereto and 
an appeal 'lics, if authorized by such rules, notwithstanding that the legal right claimed arises 
under a special statute which does not in terms confer a right of appeal.” 

Again, in Secretary of State for Indiav. CheHikant Rama Rao,* when dealing with the 
caso pnder the Madras Forest Act their Lordships observed as follows (p. 624) : 

“... It was contended on behalf of the appellant that all farther proceedings in Courts in 

India or by way of appeal were incompetent, these being excluded by the terms of the Statute 
just quoted. In their Lordships’ opinion this objection 18 not well-founded. Their view is that 
when proosedings of this character reach the District Court, that Court is appealed to as one of 
the oftlinary Courts of the country, with regard to whose procedure, orders, and deorees the ordi- 
nary rules of the Civil Procedure Code apply.” 
Though the facts of the cases laying down the above rule were not exactly similar to 
the facta of the present case, the principle enunciated therein is one of general applica- 
tion and has an apposite application to the facta and circumstances of the present 
case. 8édtion 76 of the Marks Aot confers a right of appeal to the High Court 
and says nothing more aboutit. That being 80, the High Court being sei as such 
of the appellate jurisdiction conferred by s. 76 it has to exercise that jurisdiction in the 
same manner as it exercises ita other appellate jurisdiction. and when such jurisdiction 
is exercised by a single Judge, his jadament becomes subject to appeal under ol. 15 
of the Letters Patent there being nothing to the contrary in the Trade Marks Aot. 

- The objection that Mr. Justioe Shah’s judgment having been delivered on an appeal 
under s. 76 of the Trade Marks Aot could not be said to have been delivered pur- 
suant to s. 108 of the Government of India Act is also without force and seems to 
have been based on a very narrow and limited construction of that section and on an 
erroneous view of its true intent and purpose. Section 108 of the Government of ° 
India Act, 1915, provides : 

“ Each high court may, by its own rules, provide as it thinks fit for the exeraise, by one or more 
judges, or by division courts constituted by two or more judges of the high court, of the original 
and appellate jurisdiction vested in the Court”. 

The section is an enabling enactment and confers power on the High Courts of mak- 
ing rules for the exercise of their jurisdiction by single Judges or by division Courts. 
The power conferred by the section is not circumscribed in any manner whatever 
and the-nature of the power is such that it had to be conferred by the use of words of 
the widest amplitude. There could be no particular purpose or object while oonferr- 
ing the power in limiting it gua the jurisdiction already possessed by the High Court 
when in the other provisions of the Government of India Act it was contemplated 
that the existing jurisdiction was subject to the legislative power of the Governor- 
General and. the, jurisdiction conferred on the High Court was liable to be enlarged, 
modified and curtailed by the Legislature from time to time. It is thus difficult to 
scoept the argument that the power vested in the High Court under sub-s. (1) of 
«2. 108 wag a limited one, and could only be exercised in respect to such jurisdiction as 
the High Gourt possessed on the date when the Aot of 1915 came into force. The words 
of the sub-section “‘ vested in the court”’ cannot be read as meaning “now vested in 
the court.” It is a well-knownrule of construction that when a power is conferred by a 
statute, that power may be exercised from time to time when occasion arises unless 
£ contrary intention appears. This rule has been given statutory recognition in 8. 32 of 
the Interpretation Act. The purpose of the reference to a. 108 in ul. 15 of the Letters 
Patent was to incorporate that power in the charter of the Court itself and not to 
make # moribund at that stage and make it rigid and inflexible. We are, therefore, 
of the opinion that s. 108 of the Government of India Act, 1915, conferred power on the 
High Oourt which that Court could exercise from time to time with reference to ita 
Jurisdiction whether existing at the coming into force of the Government of India Act, 
1915, or whether conferred on it by any su uent legislation. he 
i (AT) LR. 74 LA. 264, s.c. 18 Bom. L.R., 1007, . 
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we 2 (1016) LLR. 89 Mad. 617, 


1958.) N. 8. T. CO., LID. V. J. C. AND BROS., LTD. (8.c.}—MĦahajan J. 25 


It was argued that simultaneously with the repeal of s. 108 of the Government of 
India Act, 1915, and of the enactment of its provisions in s. 223 of the Government of 
Tudia Act of 1935 and later on in art. 225 of the Constitution of India, there had not 
been any corresponding amendment of cl. 15 of the Letters Patent and the re- 
ference to s. 108 in ol. 15 of the Letters Patent could not therefore be taken as re- 
lating to these provisions, and that being so, the High Court had no power to make 
rules in 1940 when the Trade Marks Act was enacted under the section and 
the decision of Mr. Justice Shah therefore could not be said to have been giver pur- 
suant tos.108. This objection also in our opinion is not well-founded as it overlooks 
the fact that the power that was conferred on the High Court by s. 108 still subsiste, 
and it has not been affected in any manner whatever either by the Government of 
India Act, 1935, or by the new Constitution. On the other hand it has been kept 
alive and reaffirmed with great vigour by these statutes» The High Courts still enjoy 
the same unfettered power as they enjoyed under s. 108 of the Government of India, 
Act, 1915, of making rules and providing whether an appeal has to be heard by one 
tno High more Judges or by Division Courts consisting of two or more Judges of 
the High Court. It is immaterial by what label or nomenclature that power is 
described in the different statutes or in the Letters Patent. The power is there 
and continues to be there and can be exercised in the same manner as it could be 
exercised when it was originally conferred. As a matter of history the power was 
not conferred for the first time by s. 108 of the Government of India Act, 1915. 
It had already been conferred by s. 13 of the Indian High Courts Aot of 1861. We 
are further of the opinion that the High Court was right in the view that reference 
in ol. 15 to s. 108 should be read as a reference to the corresponding provisions of the 
1935 Aot and the Constitution. The canon of construction of Statutes enunciated in 
8. 38 of the Interpretation Act and reiterated with some modifications in 8. 8 of the 
General Clauses Aot is one of general application where statutes or Acts have to be 
construed, and there is no reasonable ground for holding that that rule of construction 
should not be applied in construing the charters of the different High Courts. These 
charters were ted under statutory powers and are subject to the legislative power 
of the Indian Legislature. Assuming, however, but not conceding, that strictly speak- 
ing the provisions of the Interpretation Aot and the General Clauses Aot do not for 
any reason apply, we see no justification for holding that the principles of construction 
enunciated in those provisions have no application for construing these charters. 
For the reasons given above we hold that the High Court was perfectly justified 
in ov ing the preliminary objection and in holding that an appeal was competent 
from the judgment of Mr. Justice Shah under ol. 15 of the Letters Patent. 

Reliance was placed by the appellants in the High Court and before us on the 
decision of the High Court of Judicature of Calcutta in India Electric Works v. 
Registrar Te Marks! wherein a oontrary view was expressed. 

After a consideration of the very elaborate and exhaustive judgment delivered 
in that case by both the learned Judges of the bench that heard the»appeal and 
with great respect we think that that case was wrongly decided and the dgcision is 
based on too narrow and restricted a construction of s. 108 of the Government of e ~~ 
India Act, 1915, and that in that decision full effect has not been given to*the true 
intent and purpose of ol. 44 of the Letters Patent. 

Both the learned Judges there took the view that the authority given by 8. 108(1) 
of the 1915 statute, to make rules for the exercise by one or more Tadge of the Court’se 
appellate jurisdiction was limited to the juriadiction then vested in the Court, by 
8. 106(7) of the Aot and by ol. 16 of the Letters Patent. ` It was held that such rules 
thus could not relate to jurisdiction conferred by an Act passed after the oommeance- 
ment of the 1915 statute nor to an appeal heard by the Oourt pursuant to such an 
Aot, since the jurisdiction to hear such appeal having been conferred by the parti- 
cular Act could not be said to have been conferred upon, or vested in the Court by 
8. 106(Z) and by ol. 16 of the Letters Patent. This a ent suffers from a two- 
fold defect. In the first place it does not take into consideration the vee ae 
of the Government of India Act, 1915, particularly the provision contai in &. 
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and 72. By a. 65 (1) of the Government of India Act, 1915, the Governor-General 
in Legislative Council was given power to make laws for all. persons, for all Courts, 
and for all places and things, within British India. By s. 72 he was also given 
power for promulgating ordinances in cases of emergency. By the Charter Act of 1915, 
therefore, the High Court possessed all the jurisdiction thatit had at the commence- 
ment of the Act and could also exercise all such jurisdiction that would be conferred 
upon it from time to time by the Legislative power conferred by that Act. Re- 
ferenge to the provisions of 8.9 of the Indian High Courts Act of 1861 which s. 106(Z) 
of the Government of India Act, 1915, replaced makes this proposition quite clear. 
In express terms 8. 9 made the jurisdiction of the High Oourts subject to the legisla- 
tive powers of the Governor-General in islative Council. Section 106 only con- 

on the High Court “jurisdiction and power to make rules for ting the 
practice of the court, as werg vested in them by Letters Patent, and subject to the 
provisions of any such Letters Patent, all such jurisdiction, powers and authority 
&s were vested in those courts at the commencement of the Act.” The words “sub- 
ject to the legislative powers of the Governor-General” used in s. 9 of the Charter 
Act of 1861 were omitted from the section, because of the wide power conferred on 
the Governor-General by s. 65 of the Government of India Act, 1915. The jurisdiovion 
conferred on the High Courts from the very inception was all the time liable to and 
subject to alteration by appropriate legislation. It is, therefore, not right to say that 
s. 108 (1) of the Government of India Act, 1915, empowered the High Courta to make 
rules only concerning the jurisdiction that those Courts exercised when that Act 
was paseed, on the other hand power was also conferred on them to make rules 
in respect of all jurisdiction then enjoyed or with which they may be vested hereafter. 

Clause 16 of the Letters Patent on which reliance was placed by the learned 
Judges of the Caloutta Court is in these terms : 

“ The High Court shall be a Court of appeal from the civil Courts of Bengal and from all other 
Courts subject to its supermtendence and shall exercise appellate jurisdiction in such oases as 
are subject to appeal to the said High Court by virtue of any laws or regulations now in force.” 
This clause is also subject to the Legislative power of the appropriate Legislature 
aB provided in ol. 44 of the Letters Patent. This clause is in these terms: 

“|. the provisions of the Letters Patent are subject to the legislative powers of the Governor- 
General in Legislat:ve Council.” 

That being so the last words of the clause “now in force” on which emphasis was 
placed in the Calcutta judgment lose all their importance, and do not materially 
affect the point. The true intent and purpose of al. 44 of the Letters Patent was to 
supplement the provisions of ol. 16 and other clauses of the Letters Patent. B 

force of this clause appellate jurisdiction conferred by fresh legislation on the High 
Courte stands included within the appellate jurisdiction of the Court conferred by the 
Letters Patent. A reference to al. 15, of the Letters Patent of 1861 which cl. 16 
ree fully supporta this view. This clause included a provision to the following 

ect : 
“or shall béoome subject to appeal to the said High Court by virtue of such laws and regula- 


a tions relating to Civil Procedure as shall be hereafter made by the Governor in Council” 


in addition to the words “laws or ations now in force”. The words above 
cited were omitted from cl. 16 of the later Charter and only the words “laws or 
regulations now in force” were retained, because these words were incorporated in 
ghe Letters Patent and were made of general application as governing al the pro- 
visions thereof by a separate clause. The Judges who gave the Calcutta decision on 
the other hand inferred from this change that the ap te jurisdiction of the High 
Court as specified in ol. 16 was confined only to the jurisdiction to hear appeals from 
the civil Courts mentioned in that clause and appeals under Acts passed and regula- 
tions in force up to the year 1865. In our opinion thelearned Judges were in error 
in thinking that the appellate jurisdiction poasessed by the High Oourt under the 
Letters Patent of 1865 was narrower than the jurisdiction it possessed under ol. 15 
of the Letters Patent of 1861. Whatever jurisdiction had been conferred on the 
High*Oourt by ol. 16 of the Letters Patent of 1861 was incorporated in the Letters 
Patent of 1865 (as amended) and in the same measure and to the same extent by the 


=e provisions of cla, 16 and 44 of that Charter. 
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We are further of the opinion that the Caloutta decision is also erroneous when it 
expresses the view that the range and ambit of the power conferred on the High 
Court by s. 108 of the Government of India Act of 1915 was limited by the provision 
of s. 106(Z) of the Act or by the provisions of ol. 16 of the Letters Patent. ere is no 
justification for placing such a construction on the plain and unambiguous words of 
that section. Section 108 is an enactment by itself and is unrestricted in its scope, 
and covers a much wider field than is covered by s. 106 of the Government of india 
Act. The only association it has with s. 106 is that in séquence it follows that saction. 
It confers a power on the High Court to make rules in respect not only of the jurisdic- 
tion that it enjoyed in 1915 but it also conferred power on it to make rules in respect 
of jurisdiction which may hereafter be conferred on it by the enactments enacted by 
the Governor-General in Legislative Council. 


On the line of thought adopted in the Calcutta decfsion the learned Judges were 
forced to the conclusion which seems somewhat strange that the jurisdiction conferred 
by the Letters Patent on the Caloutta High Court is much more limited and restricted 
than has been conferred on some of the new High Courta in India by their Letters 
Patent. Ilustratively ol. 11 of the Letters Patent of Patna High Court issued in 
1916 provides as follows :— 

“ And we do further ordain that the High Court of Judicature at Patna shall be a Court of 
Appeal from the civil Courts of the Province of Bihar and Orisea and from all other Courts subject 
to its superintendence, and shall exercise appellate jurisdiction in such cases as were, immediately 
before the date of the publication of these presents, subject to appeal to the High Court of Judi- 
oature at Fort William in Bengal by virtue of any law then in force, or as may after ikat date be 
declared subject to appeal to the High Court of Judicature at Patna by any lam made by competent 
legislative authority for India.” 

The Letters Patent of the Lahore High Court, the High Court of Rangoon and the 
Letters Patent of the Nagpur High Court also contain identical clauses. It is 
clear from these clauses that in respect of oases subject to appeal to these High 
Courte the civil appellate jurisdiction is flexible and elastic. Mr. Justice Das in 
the Calcutta decision under discussion took the view that omission of the words 
underlined in ol. 11 from ol. 16 of the Letters Patent of the Calcutta High Court 
made the civil appellate jurisdiction of that Court under cl. 16 as rigidly 
fixed, and that it could be exercised only over Courts and only in t of cases 
mentioned therein. When the attention of the learned Judge was drawn to the 
provisions of cl. 44 of the Letters Patent he was constrained to say that inflexibility 
had to a great extent been modified by preserving the powers of Indian legislative 
authority in 8. 9 of the High Courts Act, by the amended cl. 44 of the Letters Patent 
and by 8.223 of the 1935 Act. The learned Judge, however, felt that there was still 
a difference of a vital character between the Letters Patent of the Caloutta High 
Court and of the newly constituted High Oourts inasmuch as cases subsequen 
declared by any Indian enactment to be subject to appeal to the Calcutta High Court 
could not strictly speaking come within its appellate jurisdiction under cl. 16 al- 
though the High Court exercised appellate jurisdiction over these. Weehave not 
been able to appreciate this distinction and it seems to us it is based on somemisappre- 
hension as to the true intendment of cl. 44 of the Letters Patent. The purpose 
and intent of cl. 44 of the Letters Patent was to declare that in addition to the 
jurisdiction conferred by ol. 16 it would also exercise the appellate jurisdiction whioh 
from time to time would be conferred on it by subsequent enactments. It is ine 
conceivable that larger appellate jurisdiction and greater powers in the matter of 
making rules would have been conferred upon the newly constituted High Courts 
than upon the High Court of Calcutta. The words “pursuant to s. 108 of the Govern- 
ment of India Aot 1915” occurring in cl. 15 of the Teres Patent do not in any way 
restrict the soope of the right of ap conferred by that clause to appeals that come 
to the High Court under ite appellate jurisdiction under cl. 16 of the Letters Patent 
only. On the other hand we think that these rules have application to all appellate 
jurisdiction exercised by that Court whether existing or conferred upon it by sub- 


sequent legislation. 


The learned Judges in the Caloutta case negatived the applicability of the principlee_, 


yp 
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enunciated in National Telephone Co., Lid. v. Postmaster General’, and applied by the 
Privy Council in several cases to the matter before them, on‘the following reasoning 
set out by Mr. Justice Das (p. 64): ; 

“The incidents and powers attached to the Registrar as a tribunal fall far short of thoee 
which were attached to the tribunal in the Gurdwara Case (Hem Singh v. Das: Shiromani Gurd- 
wara Parbandhak Comeities v. Ram Parshad) and to which Sir George Rankin particularly and 
pointedly referred. Having regard to the plain language of cl. 16, and inthe absence therein of 
like werds which appear in the concluding portions of the corresponding clauses of the Letters 
Patent of the other High Conrts to which I have already referred and which make their appellate 
jurisdiction flexible and elastic it is impossible to hold that e. 76, Trade Marks Act, has merely 
extended the appellate jurisdiction of this Court under ol. 16 by the addition of a new subject- 
matter of appeal zo as to attract the general principle enumicated in 1918 Appeal Cases 548... 
The truth is that the Trade Marks Act has created new rights, e.g., aright to get a trade mark 
registered and has given certain new advantages consequent upon such registration. It has 
cteated new tribunals for its own purposes and it has cor ferred a new appellate jurisdiction on 
this Court. It has authorised this Court to make rules regulating the conduct and procedure of 
the proceedings under the Act before it. This Court has framed separate set of rules accordingly. 
This very fact makes it impossible to attract the ordinary rules of procedure regarding appeals in 
this Court and indicates that an appeal under s. 76 of the Act involves the exercise of a now 
appellate jurisdiction regulated by new rules.” 

This reasoning in our opinion is faulty on a number of grounds. The first error 
lies in the assumption that the Gurdwara Act did not create new rights and did not 
create new REE jurisdiction in the High Court which it did not possess before. 
The Gurdwara Act created peculiar rights in religious bodies and negatived the civil 
Tights of bodies of Mohanta and other persons. Such rights were unknown 
before in civil law. The High Court asan established Court of record was constituted 
a Court of appeal from the decisions of the Gurdwara Tribunal. The principle enun- 
ciated in National Telephone Co.’s case was applied by Sir George Rankin to appeala 
heard by the High Court under its newly created appellate jurisdiction, and we speak 
with great respect, in our opinion, very correctly. We have not been able to appre- 
ciate the special peculiarities of the rights created by the Trade Marks Act ich 
pee the appellate jurisdiction conferred on the High Court by s. 76 on a different 
evel from the jurisdiction created by the special provisions of the Gurdwara Aot. 
The rights created by the Trade Marks Act are civil rights for the protection of persons 
carrying on trade under marks which have acquired reputation. The statute creates 
the Registrar a tribunal for safi ing these rights and for giving effect to the 
rights created by the Act, and the High Court as such without more has been given 
appellate jurisdiction over the decisions of this tribunal. It is not easy to understand 
on what grounds it can be said that the High Court while exercising this ap te 
jurisdiction has to exercise it in a manner different from its other appellate jurisdiction. 
Tt seems to us that this is merely an addition of a new subject-matter of appeal to the 
appellate jurisdiction already exercised by the High Court. 

The nd error lies in the assumption that the appellate jurisdiction exercised 

the High Court of Caloutta is much more limited than that possessed by the other 
igh Coutts. The matter has been discussed at length in an earlier part of this 
judgment. 

We have also not been able to appreciate the emphasis laid to negative the applica- 
bility of ol. 15 of the Letters Patent by reference to the provisions of s8. 77 of the Act. 
The provisions of that section are merely enabling provisions, and as already pointed 
out, it is open to the High Court to make use ofthem or notas it likes. There is nothing 
in the provisions of that section which debars the High Court from hearing appeals 
under 8. 76 of the Trade Marks Act according to the rules under which all other appeals 
are heard or from ing rules for the exercise of that jurisdiction under s. 108 
of the Government of India Act, 1915, for hearing those appeal by single Ju or 
by division benches. Even if s. 77 had not been e it could not be said that 
tho High Court would then have no power to make rules for the hearing of appeals 
under*s. 76. There are a number of legislative enactments which have conferred 


=o 1 [1918] A.C. 546. 2 (1986) L. R. 68 LA. 180, 8.0. 38 Bom. L. R. 470. 
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appellate jurisdiction on the High Court without more and the High Court exercises 

appellate jurisdiction cénferred by these enactments by framing its own rules under 

the powers it already possesses under ite different charters and under the various ° 
statutes which have conferred power on it. 

It was su that the reasoning of the High Court is supported by the rule 
laid down in Secretary of State v. Mask and Oo. In our opinion that rule has neither 
any relevancy in this case noris it in any manner in conflict with therule laid down in 
National Telephone Co.’s case or in thelater Privy Council decisions above referfed to, 
There by s. 188 of the Sea Customs Act the jurisdiction of the civil Courts was ex- 
cluded, and an order made by the Collector on an appeal from an order of the 
Assistant Collector was made final. A suit was filed to challenge the order of the 
Collector on the ground that the finality declared by s. 188 was no bar to such e suit 
in a civil Court. That contention was negatived on thb ground that when a liability 
not existing in common law is created by a statute which at the same time gives a 
special and ei dete remedy for seat it, with respect to that class it had always 
been held that the party must adopt the form of remedy given by the statute. The 
Trade Marks Act has not created any special forum for the ing of an appeal as 
had been created by the Sea Customs Act. On the other hand the Marks Act 
has conferred appellate jurisdiction on an established Court of law. Further the Sea 
Customs Act had made the order of the Collector passed on an appeal final. There is 
no such provision in the Trade Marks Act. It has only declared that an appeal shall 
lie to the High Court from the order of the Registrar and has said nothing more ` 
about it. Clearly, therefore, to this case the rule enunciated in National Telephone 

Co.’s ocaso had application, and the rule statedin Mask’s case had no bearing on this 

int. , 

Ag the merits of the case we are in entire agreement with the decision of 
the High Court and with the reasons given in that decision. The relevant part of 
g. 8 of the Trade Marks Act is in these terms : 

“ No trade mark nor part of a trade mark shall be registered which consists of, or contains, 
any scandalous design, or any matter the ussof which would— g 

(a) by rearon of its being Hkely to deceive or to cause confusion or otherwise, be disentitled 
to protection in a Court of justice...’ 
Under this section an application made to register a trade mark which is likely to 
deceive or to cause confusion has to be refused notwithstanding the fact that the 
mark might have no identity or close resemblance with any other trade mark. 
The ‘Registrar has to come to a conclusion on this point independently of making 
any comparison of the mark with any other registered trade mark. What the 

i has to see is whether looking at the circumstances of the case a parti- 
cular trade mark ia likely to deceive or to cause confusion. 

The principles of law oe to such cases are well-settled. The burden of 
proving that the trade mark which a person seeks to register is not likely to deceive 
or to cause confusion is upon the applicant. It is for him to satisfy the i 
that his trade mark does not fall within the prohibition of s. 8 and thereforgit should a 
be registered. Moreover in deciding whether a particular trade mark is likely to : 
deceive or cause confusion, that duty is not diecharged by arriving at the result by 
merely comparing it with the trade mark which is already registered and whose 
proprietor is offering opposition to the registration of the mark. The real question 
to decide in such cases is to see as to how a purchaser, who must be looked upon as am 
average man of ordinary intelligence, would react to a particular trade mark, what 
association he would form by looking at the trade mark, and in what respect he would 
connect the trade mark with the goods which he would be purchasing. z 

So far as the present oase is concerned the sold under the nd- 
ents’ trade mark are well-known and are commonly asked for as ‘Hagley’ or- 

“Eagle,” and the particular feature of the trade mark of the respondents by which 


the goods are identified and which is associated in the mind of a ADEE is the - 
representation of an © appearing in the trade mark. Ifthe e mark conveys . 
the idea of an Eagle and if an unwary purchaser is likely to accept the goods &f the : 


appellants as answering the requisition for Eagle goods, then undoubtedly the aP- 
1 (1940) L.R. 67 LA. 222, 8.0. 43 Bom. L-R. 707. f = 


80 THE BOMBAY LAW REPORTER, $ i ' [vor. LYI. 


te’ trade mark is one which would be likely to deceive or cause confusion. 
+ is clear to us that the bird in the appellants’ trade mark is likely to be mistaken 
$ by an average man of ordinary intelligence as an Eagle, and if he asked for Eagle goods 
and he got goods bearing this trade mark of the appellanta, it is not likely that he 
would reject them by saying that this cannot be an yee. Two years prior to the 
application for registration, the respondents described this particular bird an Eagle 
and called their brand Eagle Brand. The same bird was later on described by them 
a vulture and the explanation offered was that they so described owing to an honest 
and bona fide mistake. We have no hesitation in holding that the ap ta’ camou- 
i Wee Eagle into a vulture by calling it such is likely to cause confusion. What- 
ever else may be said about the bird in the appellants’ trade mark, it certainly does 
not represent a vulture or logk like a vulture of any form or shape. What has been 
' * named by the plaintiffs as a vulture is really an eagle seated in a different posture. 
' That being so the High Court was perfectly right in the view that Mr. Justico Shah 
was in error in interfering with the discretion possessed and exercised by the Re- 
gistrar, and that the appellants had failed to discharge the onus that rested heavily 
on them to prove that the trade mark which they wanted the Registrar to register 
was not likely to deceive or cause confusion. 
` _ The learned counsel for the appellants contended that the question whether his 
clienta’ trade mark was likely to deceive or cause confusion had been concluded 
by the earlier judgment of the Madras High Court in the ing off action and already 
referred to in an early ofthe judgment. It is quite clear that the onusin a passi 
off action rests on a plaintiff to prove whether thereis likelihood of the defendanta’ 
goods being passed off as the goods of the plaintiffs. It was not denied that the 
general get up of Saupe trademark is different from the general get yee the 
respondents’ trade . That being eo, it was held by the Madras High Court in 
the ee action that on the meagre material placed on record by the plaintiffs 
they had failed to prove that the defendants’ goods could be off as the goods 
of the plaintiff. The considerations relevant in a passing off action are somewhat 
different than they are on an application made for ee of a mark under the 
Trade Marks Act, and that being so, the decision of the High Oourt referred to 
above oould not be considered as relevant on the questions that the Registrar had 
to decide under the provisions of the Act. 
_ For the reasons given above we are ofthe opinion that this appeal must fail and we 
- accordingly dismiss it with costs. 
Appeal dismissed. 


Agent for appellants: R. A. Govind. 
Agent for respondents: Rajinder Narain. 


Present: Mr. Justios Mahajan, Mr. Justice Boss and Mr. Justice Jagannadhadas. 


P MATHALONE v. BOMBAY LIFE ASSURANCE CO. LTD., 
~ PINGLE VENKAT RAMA REDDY v. SIR PADAMPAT SINGHANIA and 
SIR *PADAMPAT SINGHANIA v. PINGLE VENKAT RAMA REDDY.* 


pany subsequenily increasing capital by issus of new shares—Now shares offered to shareholders 

o ‘certain proportion to existing shares—Compony declining to register trangferse’s name in 
register of sharsholders—Tranaferes instructing shareholder to make application for issus of 
now shares in his name— Whather sharsholdor bound to make such application. 

The obligation of a transferor of a certain number of shares as a trustee does not extend 
alko in respect of the right to acquire further shares issued by the company on behalf of his 
cestui qus trust by putting himself on the register of shareholders in respect of the new shares 
regarding which he may have to inour fresh liabilities and obligations which were not existing 
at the time when he made the transfer. 

There is no principle of equity or of general law which obliges a trustee to buy new shares 

Pes ° {his own name for the benefit of the cestui qus trust, when in doing so he has to bear a 
heavier pecuniary burden than he undertook to bear as constructive trustee by reasen of the 


-° * Deotded, May 19, 1953. Appeal from Bombay. 
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sale of his shares in favour of the certus qus trust and which relationship was contemplated 

to last only till the time when the shares sold could not be registered in tho name of the 
transferee. If the trustee of his own volition chose to obtain the new shares which appertain ° 
to the shares already sold by him, on principles of equity the cestwt que trust would be entitled 

to call upon the trustee to hand over those shares to him on receipt of the amount spent 

by the trustee ; but if the trustee of his own volition is not prepared to obtain those shares 

in his own name, he cannot be forced tomake an aplication for obtaining those shares in his 

own name, and then pass them over to the cestut que trust after obtaining the amount spent 

by him or after being otherwise fully indemmified !n respect of the payments made or to be 

made, or liabilities incurred or to be incurred in future. Such a burden is not a necessary 
consequence or an inoident of the original transaction of purchase and sale of shares or of 

the legal relationship of trustee and csstus que trust thus created. That relationship arises 

by reason of the circumstance that till the name of the transferee is brought on the register 

pf shareholders in order to bring about a fair dealing between the transferor and the transferee 

equity clothes the transferor with the status of a constructive trustee and thus obliges hint e 
to transfer all the benefits of property rights annexed to the sold shares of the cestus que trust. 

That principle of equity cannot be extended to cases where the transferee has not taken active 

steps to get his name registered as a member on the register of the oompany with due dili- 

genoes and Ín the meantime certain other privileges or opportunities arise for purchase of new 

shares in consequence of the ownershtp of the shares already scquired. 

The ralationship of constructive trustee and esstus que trust created on principles of equity 
cannot be extended ad infinitum in respect of all future acquisitions of rights annexed to the 
shares sold whioh soquisitions may involve not only rights but abilities and obligations 
which the constructive trustee may not be prepared to undertake, and in this situation the 
osstus qus trust may not be able to get all the benefits of the fresh incidents annexed to the 
ownership of the shares that he had purchased. The equitable principle on the basis of 
whioh the legal relationship between the transferor and the transferee arises cannot be worked 
in a manner go as to prejudice the position of the constructive trustee and make him an 
acoounting party In respect of all privileges or fresh offers that may be annexed to the shares 
sold for all time to come. 

` Biss, Inre: Biss v. Biss! and Beans, Inre : Jones v. Evans,” distinguished. 

Hardon v. Beklios’, E. D. Sassoon & Oo., Lid. v. Paich* and Miles v. Safe Depi 

& Trust Oo.,* referred to. 


Ta facta appear at 61 Bombay Law Reporter 629. 


G. 8. Pathak, with H. J. Umrigar and P. N. Mehta, for the appellant, in Civil 
A No. 52 of 1950 and respondent in Civil Appeal No. 58 of 1950 and appellant 
in Civil Appeal No. 54 of 1950. 

M. 0. Setalvad, Attorney-General for India, with J. B. Dadachanji, for the respond- 
ent, in Civil Appeal No. 52 of 1950 and appellant in Civil Appeal No. 58 of 1950 and 
respondent in Civil Appeal No. 54 of 1950. 


Manavan J. These appeals, tho they arise out of two different suits, 336 of 
1045 and 786 of 1948, can be disp of by a common judgment, as both these suits 
were instituted in effect to obtain the same relief. ° aom 

In July 1044 a le commenced between the group of Sir Padampat Singhania 
and the group of Shri eklal Prem Ohand for control of the management of the 
Bombay Life Assurance Co., Ltd., and there was a race forthe aoquisition of the shares 
of the company between the two groupe. Sir Padampat, the appellant in Civil 
Appeal No. 54 of 1950, and respondent in the cross appeal No. 53 of 1950, on July 2 
1944, purchased through Shri P. N. Gupta, his Bombay agent, 667 shares of the 
company, 484 out of which belonged to Mr. Reddy, the appellant in C.A. No. 53 of 
1950 and respondent in Civil Api eal No. 54 of 1950. This deal was made on his 


behalf by a firm of share and stook-brokers Bhaidas Gulabdas. The shares were sold 
at tho rate of Rs. 300 per share. On July 29, Gupta executed a receipt in favour of 
Bhaidas Gulabdas acknowledging the receipt of these shares, while Bhaidas Gulabdas 
as constituted attorneys of Mr. Reddy executed five blank transfer forms in respect 3 
of tho 484 shares sold by them—four for 100 shares eaoh, and one for 84 shareg. dt - 

I etre 2 Oh. 40. 4 hon, 45 Bom. L. R. 46. 

2 18011 1 Oh. 28. . 5 (1921) 66 Law Edn. 028, 926; 259 U.8. R. è. 


3 [1901] A.O. 118. 247, 251-252. 


82 THE BOMBAY LAW REPORTER. a [VOL. LVI. 


is alleged that these transfer forms were ultimately filled in the name of Sir Padampat 
Singhania. Sir Padampat, however, made no application to the oompany for regis- 
tration of his name in the register of shareholders till April 11, 1945. On an applica~ 
tion being made, the company declined to register the in his name and intimat- 
ed-to him their refusal to do so on May 8, 1945. 
On January 8, 1945, the company in order to combat the move of Sir Padampat to 
uire control of ita ent, made an application under r. 94-A of the Defence 
of Tolia Rules for sanction for the issue of er capital. The sanction was granted 
and the company was authorised within a time limit of six months to increase ita 
capital by a sum of Re. 4,59,600 by issuing 4,596 shares ; otherwise the sanction was 
to lapse. On February 21, 1945, the directors of the company passed a resolution 
increasing the TA of the pompany by issuing these 4,596 shares of Rs. 100 eech 
- ata premium of O16 per baase. On theiexistiig thares only Ra 95 per diane had 
. been called up. The company, therefore, decided that the new shares should be offered. 
to the existing shareholders in the proportion of four shares to every five shares held. 
by the shareholders. Reddy as a shareholder of 534 shares (including 484 shares 
sold by him on July 25 but yet not registered in the transferee’s name) thus became 
entitled to 427 new shares and one fractional certificate. Out of the 427 new shares 
offered to him he was entitled to 40 shares in his own right which appertained to 50 
unsold shares which he still held in the company. The other 384 shares appertained 
to the shares that he had sold. The company issued a circular letter to every share- 
holder giving the details of the offer made and along with it sent two forma, A and B. 
Form A being the application form for allotment of new shares, the shareholder had 
to subscribe his name to it and return it to the company for allotment of the shares 
offered accompanied with a cheque for the amount that had to be paid for obtaining 
the shares. Form B was a renunciation form. In oase a shareholder did not want 
all or any of the shares offered to be allotted to him, he was allowed to renounce his 
right in favour of some other person. 

On February 21, 1945, Reddy returned to the company form A duly filled in, 
requesting the company for allotment of 40 shares out of the new issue, which 
appertained to the 50 shares he still held in the company. In respect of the balance 
of 384 shares offered to him and which appertained to the 484 shares sold by him he 
said nothing. The renunciation form was retained by him. On February 23, 1945, 
Messrs. J. L. Mehta and N. K. Bhartiya purporting to act on behalf of the purchasers 
of 484 shares wrote to Reddy asking him to forward to them the company’s ciroular 
letter along with forms A and B as and when received by him, after appending to 
them his signatures, to enable them to apply for these shares either in Mr. Reddy’s 
name or in the name of the transferees. He was told that he was to hold the shares 
offered when acquired as a trustee for them. On February 28,1045, Messrs. Craigie 
Blunt & Caroe, a firm of solicitors, also acting on behalf of the purchasers, wrote to 
Mr. Reddy a letter to a similar effect. This was prefaced with the remark that the 
offer of fresh shares by the company was illegal. Without prejudice to that contention, 


e Mr. Redéy was called upon to apply for the newly offered shares and obtain them on 


their behalf or to send them the application form (A) and the renunciation form (B) . 
and the fractional certificate to enable them to obtain the new shares offered which 
D PARTO: aber Sea chaos old BY Mins: The relevant part of this letter reads 
us :— 
= “Wo aro instructed by our oltents, the parties to whom you sold these shares, Mr. J. L. 
Mehta, Sir Padampat Singhania, Lala Kailaspat Singhania, Mr N. K, Bhartiya and othore 
to call upon you to apply for the additional shares and fractional certificates now issued 
to whieh you have become entitled, and to lebt us know when you have done so. When allotted 
to you, you will hold these shares on their behalf and please then hand them to the Hindu. 
stan Oommero{al Bank Ltd., Apollo Street, Fort, Bombay, who will pay you the sum of Ra. 100 
‘ for every share allotted to you, which should be acoompanted by blank transfer farm signed by 
you as the transferor and the form of renunciation unsigned. They will also pay you the pro- 
pertiapate sum on any fractional certificate to which you are entitled on handing over the same 
forthe bank th blank undionied Ga Gr before tie qe Meh 1545. j ° . 
If you prefer to do so, please send the form of application A duly signed by you as well 
-the renunciation form ‘B’ as also the fractional certificate and the relevant application attached 
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thereto unsigned in blank to ourolient, Mr. N. K. Bhartiya at second floor, Rahimtoola House, 
Hom]! street, Fort, Bombay, so as to reach him before the 7th March 1945 and he will then for- 
ward the application to the company on your behalf along with the necessary remittance. 

Our chants agres to indemnify you against any and every liability which you will incur by apply- 
ing for the partly paid shores. ; 

We are instructed to point out that you are a trustee for our clients by virtue of the fact that 
you have sold your shares In thls company to them pending our clients’ name being entered on the 
register In respect of the shares which you have sold to them ard thad you are bound to aom- 
ply with our clients’ request’. 

The Hindustan Commercial Bank, Ltd., also wrote a letter to Mr. Reddy on March 1, 
1945, which reads thus :— 

“With reference to a olrcular dated the 28th February 1945 issued by Mesars. Craigie Blunt 
and Caroe cn behalf of their olfents Mr. J. L. Mehta, Sir Padamat Singhania, Lala Kallashpat; 
Singhania, Mr. N. K. Bharatiya and others, we have inetructions to pay you in respect of all shares 
of the abovenamed oompany in the new issus that you deliver to us at Rs. 100 per share, when such 
shares are allotted to you in exchange for the allotment letters or share soripe with a duly signed 
transfer deed. Wo have also instructions to pay you at Rs. 20/- per fractional certificate deli- 
vored to us on or before the 7th March 1945. Please note that we shall do the same if the 
shares and/or fractional certificates are delivered to us interms of the ofroular mentioned above. 
You may send these to us through any bank and the exchange commissian will also be paid by 
u”. 

These letters indicate that the persons named therein with some undisloosed persons 
were the purchasers of the shares sold by Reddy and they were the equitable owners 
of the shares, in spite of the original bargain having been made by Sir Padampat. 
It was not disclosed in these letters that ths persons named thefein were mere nom- 
inees or benamidars of Sir Padampat. One fact, however, is beyond dispute that the 
names of these persons were not entered in the blank transfer forms in the column of 
transferee, and eventually it was the name of Sir Padampat alone that was entered 
therein. 

Mr. Reddy replied to all these communications received by him on March 3, 1945, 
in the following terms :— 

‘With reference to all these communications, I have to state that nearly eight months have 
elapsed sinos I sold the shares and the shares are not as yet transferred to the names of the pur- 
chasers. I bave no objection to give the renunojation forms, daly signed in favour of the real 
and true purchasers. 

As regards the requisition made by you in paras 4 and 5 of the circular letter of 28th February 
1945, I fall to understand as to how I am under an obligation to comply with it. Iam ready and 
willing to sign renunciation form in favour of the true purchasers, on my being satisfied that those 
who are described aa the purchasers of my shares are the real and true purchasers of those shares 
by thelr producing the transfer forms given by me duly executed by them along with the share 
certificates’. 

Whatever else may be said about the attitude of Reddy, he was certainly entitled 
to know the name of person or persons who were the real purchasers of the shares 
sold, because he could only respect and comply with the requisition made bf those 
persons and those persons alone and by none else. Not satisfied with this reply 
and in view of the fact that the last date for making the application for the issue 
of additional shares was to expire on March 10, Sir oo instituted suit No. 336 
of 1945 on March 8, 1945, on the original side of the Bombay High Court inter alia 
for the following reliefs against Mr. Reddy as the sole defendant. The company ° 
was not impleaded in this suit. _ ` 

“1, That the defendant may be ordered to send and deliver to the plaintiff the application 
form A annexed to the olroular letter for the number of additional shares allottable to him, as*also 
the fractional certificates aad the application relating thereto (unsigned and in blank) upon the 
plaintiff paying to him such sum as this honourable court may direct and/or upon the plaintiff 
giving such idemnity as this Hon'ble court may deem proper ; 5 

2. That the defendant may be ordered upon receiving the certificates of the new shares to 
hand over the same as also the fractional certificates to the plaintiff together with transfer igrm» 
in blank daly signed by him”. f 
On December 7, 1945, the plaint was amended and an alternative relief for a dearee 
for Ra. 7,29,600 by way of damage was inoluded therein, 

L. B—& ` 


suit No. 347 of 1945. The prayer in this suit was that the defendant-oompany be 
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It was averred in the plaint that upon the sale by the defendant of 484 shares the 
plaintiff became the beneficial owner of those thares and: the defendant became a 
trustee for him of all rights and benefits whateoever appertaining or accruing to the 
said shares, that one of such rights was the right and opportunity to a ply for shares 
forming part of the new issue, that the defendant was bound to do all lawful acts in 
-. relation to and for the purpose of securing the said benefits for the plaintiff and which 
the,plaintiff might call upon him to do, on terms of the plaintiff indemnifying him 
against all the consequences thereof, and that the plaintiff was ready and willing to do 
the same. It was further alleged that unless the plaintiff's rights were safeguarded 
by March 10, 1945, which was the last day for ing application for the shares, he 
will be irretrievably prejudiced. An application was for the appointment of a 
receiver of the application form and letter of renunciation and of the rights of Reddy 
in the new issue of shares. a 
On the same day Bhagwati J. made an order under O. XL, r. 1, of the Civil Proce- 
‘dure Code, appointing the Court Receiver, interim receiver of the application form and 
letter of renunciation and of the rights, if any, of the defendant in the 384 shares of 
the Bombay Life Assurance Co., Ltd. The receiver was given power to exercise all 
the rights of the defendant in respect of the said shares on the plaintiff giving the usual, 
undertakings. On March 10, 1945, the receiver made a request tothe company for 
the allotment to him of 384 shares of the new issue appertaining to the 484 shares 
standing in Reddy’s name in the company register and sold by him on July 25, 1044. 
This application was accompanied by a remittance of Re. 38,400 payable on these 
shares acoording to the resolution of the board. The oompany was requested to 
register the name of the receiver in the register of members in respect of these shares. 
On April 30, 1945, the company intimated to the receiver that his application for 
allotment of shares was considered by the board of directors in a meeting held on 
April 21, 1945, and it was resolved to reject the same because Reddy had accepted 
the company’s offer only to the extent of 40 shares and the offer regarding the balance 
had lapsed. j 
- The result was that the Sampang Pe eee of the receiver in 
respect of the new shares on April 30, 1945, and it refused Sir Padampat’s applica- 
tion for registering his name as transferee in respect of the 484 shares of Reddy 
purchased by him which might have entitled him to retain the new shares in his own 
name. Sir Padampat having thus failed in getting the newly issued shares registered 
in the name of the receiver had no alternative left but to fight out the suit already 
instituted against Reddy. He also had another suit instituted to obtain practically 
the same reliefs which were olaimed in his own suit, by the receiver against the company 
with the leave of the Oourt, namely, suit No. 786 of 1948. This suit was filed on 
March 8, 1948, after the lapse of about three years of the company’s rejection of the 
receiver's application. It was explained in para. 140fthe plaint that the suit had not. 
been filed earlier as the validity of theissue ofthe new shares was being challenged in’ 


ord to allot to the plaintiff 384 shares mentioned in the application 
his narfie on the share register of the company for the said shares. 

Both the suits were heard by Bhagwati J., who delivered one judgment in both of 
them and substantially ted the reliefs claimed in both the suits. It was held by 
the learned Judge that the 484 shares which Reddy had sold through Bhaidas Gulabdas 
had been purchased by Sir Padampat, that as trustee of these shares he as vendor was 
ee ee ights annexed to the shares and that it was the duty of 
Reddy, when called upon to do so by Sir Padampat on proper saf and in- 
demnity for payment, to transfer to Sir Padampat all the eftts which he derived 
by the iasue of the new shares by virtue of his being their legal owner. It was further 
held that a proper requisition had been made by the beneficial owner on the trustee to 
obtain for him these shares and that the trustee defaulted in his duty in not oomply- 

„ing with that requisition and that the company was also in error in refusing the 
apeicetion of the Court Receiver for registration ofhis name asa shareholder in respect 

. of the new shares on the ground that Reddy having applied for 40 shares, his right to 

e obtain the remaining shares had lapsed. It was argued on behalf of the oompany 
that the sanction given by the examiner of capital issues having lapsed, no relief 


put 
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could be given against the company and it could not be ordered to allot shares to the 
ae as there was no available capital which could be issued. Bhagwati J., 
owever, took the view that the plaintiff could not be deprived of his rights 
reason of this circimstance. In the result he ordered the company to comply wi 
the order and allot within three months 384 shares to the plaintiff after obtaining a 
fresh sanction for the same from the authority concerned. Before conaluding the learn- 
ed Judge said that issues 10 and 11 had not been argued before him and the oogten- 
tions raised therein seem to have been abandoned, and thateven otherwise there was 
no merit in them. Against this oommon judgment in both the suite, Reddy and the 
company preferred separate appeals. The appeal bench of the High Court allowed 
the company’s appeal and dismissed the receiver’s suit on the finding that the Ogurt 
Receiver was not entitled to the allotment of the new shires in his own name as such. 
Civil re Sein 52 of 1950 has been preferred against this decision. In suit No. 366 
of 1945 dy’s appeal was allowed to the extent that the plaintiff was held, dis- 
entitled by the reason of lapse of the sanction to reliefs (A) and (B)* granted to him 
by Bh tiJ. It was, however, held that he was a trustee of Sir Padampat in respeot 
of the of the new issue, and he having failed to apply for the new shares, was 
liable to him in Sacre and the fact that he made an application in respect of 40 
shares did not disentitle him to make another application in respect of the 384 shares. 
It was also held that s proper requisition had been made by the beneficiary upon the 
trustee to carry out the trust and he had defaulted in complying with the requisition. 
The suit was accordingly remanded to the trial Judge for assessing damages. . 
The principal questions involved in the appeals are: : 

(a) Whether on the facts and ciroumstances of this case Reddy was under a legal obligation 
as a trustee to apply for and obtain on behalf of Sir Padampat 884 new shares which appertained 
to the shares sold by Reddy to Singhania ; 

(b) whether the requisition made on Reddy by Messrs. Craigie, Blunt & Caroe by their letter 
dated 8rd March 1945 was sufficient in lew to call upon him to apply for shares of the new issue 
and whether Reddy committed default as a trustee in not complying with this requisition ; 

(0) whether the conduct of Sir Padampat in not lodging 484 shares for transfer to his name- 
till April 1945 disentitled him to the reliefs claimed by him ; 

(d) whether the receiver was not entitled to make the requisition and was not the proper 
person to apply for the new shares in his own name, and whether the company was under no 
obligation to allot to him the shares ; 

(6) whether the plaintiff was entitled to reliefs (a) and (b) of the plaint in the altered sitaation 
of the company. i 

It has been held in the Courta below that Sir Padampat became on July 29, 1944, 
the sole beneficial owner of 484 shares sold by Reddy, the legal title to whioh was 
vested in him. That having been found, the relation of trustee and cestui que trust 
. was thereby established between them. All that is necessary to establish such a 
` relationship is to prove that the legal title was in the plaintiff and the equitable title 
in the defendant. The fact that such a relati ip qua the 484 shares sold by Reddy 
existed between the parties to the suit seg aes by the learned Attorney- 


General appearing for Reddy, but he contested the view of the High Court that the . 


cestui que trust oould on any principle of equity or law call upon the trustee to bear 
his burdens and ask him to obtain on his b new shares 0: E E r 
further investments in ita capital which would involve inita train new obligations and, 
fresh burdens. 

As observed by Lord Lindley in Hardoon v. Belikos,1 the plainest principles of 
justice require that cestui que trust who gets all the benefit of the property ould 
bear its burden unless he can show some good reason why his trustee should bear them 


* Reliefs (a) and (b) were as follows :— n ae serps uao maart. as this 

“(a) the defendant may be ordered to sign on’ble may deem proper ; (b) that the 
and deliver to the plaintiff the application defendant be ordered upon zocelviäġ the 
form A annexed to circular letter for the oertificates of the new shares to hand over 
number of additional shares allottable tohim the same as also the fractional certificates tô 
as also the fracticnal certificates and the the plaintiff together with transfer form in 

plication relating thereto (unsigned and in b duly signed by him.”—{Eds.] 
blank) n the plaintiff to him such 1 [1901] A. O. 118. 
sum as this Hon ble may direct and/or 
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himself. Mr. Pathak did not contest the ition that Singhania had any sight 
as a beneficial owner of 484 shares to throw on Reddy any of the burdens incidental to 
theo ip of those shares. He conceded that Reddy as a trustee had a right to be 
indemnified by his cestui que trust against calls. The proposition is well i 
and the liability is enforced on the principles applicable to the equitable ownership of 
property. 

Qnoe it is held established that Reddy was a trustee of the 484 shares gold by him, he 
as holder of those shares must also be held to be a trustee of all the property rights 
annexed to the shares. It was conceded that he was not only the trustee of the oor- 
pus but also the trustee of the income and of the dividends that he may receive and 
ay he was bound to pay them over to the beneficiary. In H. D. Sassoon & Oo., 

. V. Patch! Pratt J. hel//that undor s. 94 of the Indian Trusta Act a transferor 
holds the shares for the benefit of the transferee to the extent necessary to satisfy its 
demands and that as the transferee holds the whole beneficial interest and t eror 
has none, the transfaror must comply with all reasonable directions that the trans- 
feree may give, and that in this situation if he becomes a trustee of dividends, he is also 
a trustee of the right to vote because the right to vote is a right to property annexed 
to the shires and as such the bənsfioiary has a right to control the exercise by the 
trustee of the right to vote. The learned Attorney-General did not combat the view 
expressed by Pratt J., but he objected to any further extension of the rule therein laid 
down. The question that needs our decision is bare of authority. The English law 
can furnish no guidance for ita solution as there is no provision corresponding to 
s. 105(C) in the English Companies Act. In India this is the first known occasion 
when a situation lik this has arisen between a transferor and transferee of shares 
on a stock-exchange transaction. The proposition, therefore, that has been can- 
vassed in this case has to be desided on first impressions and on general principles of 
equity. 

Section 105(C), the enactment of which has conferred certain rights and privileges 
on a shareholder which he did not possess before its enactment, ia in these terms :— 

p “Where the directors decide to Increase the capital of the company by the ieue of further 
shares such shares ahell be offered to the members in proportion to ihe existing shares held by 
each member...and such offer shall be made by notloe specifying the number of shares to which 
the member is entitled, and limiting a time within which the offer, if not accepted, will be deemed 
to be declined ; and after the expiration of such time, or on receipt of an intimation from the mem- 
ber to whom such notice is given that he declines to accept the shares offered, the directors may 
dispose of the same in such manner as they think most beneficial to the oompany”. 


This section limits the powers of the directors to dispose of the further issue of capital 
in any manner that they may think most beneficial to the company. They are under 
a mandate to offer these shares in the first instance to the members in proportion to 
the existing shares held by them. In other words, a member becomes entitled under 
the provisions of this section by reason of his being the holder of a certain number of 
shareswin the company, to obtain shares in the Atkae issue of capital as of right. 
` This js not a fruit of stook ownership, in the nature of a profit, nor does it amount 
to a division of an of the assets of the company. It is not an organic product 
of the original stock ike the young of animals or the fruit of trees, but, as described by 
the Supreme Court of America in Miles v. Safe Deposit œ Trust Co.,? this right to 
© subscribe to new stook is but a right to participate in preference to strangers and on 
equal terms with other existing shareholders in the privilege of contributing new 
capital called for by the corporation—an equity that inheres in stock ownership 
under such circumstances as & quality inseparable from the capital interest represent- 
ed by the old stock. The exercise of the privilege depends on the option of the share- 
holder. If he likes, he can invest further money and purchase a proportionate share 
of the new issue of capital. He is of course not obliged to do so. He has also the right 
to assign the offer made to him in favour of any other n, but in that event the 


edirgctora have the option to allot or not to allot the to the person in whose 
favour the sharehol renounces the shares offered to him. The offer, of course, 


1 [1922] 45 Bom. L. R. 48. 247, 251-252. 
3 (1921) 66 Law Edn. 923, 926, 259 U.8. B. 3 
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creates fresh rights, but it also brings in ita train liabilitiesand obligations. It confers 
the right one holder‘to purchase shares in the new issue of capital in proportion 
to his existing shareholding, bit in order to obtain that right he has to fulfil certain ‘ 
obligations and he has to inour oeftain liabilities. In tho first instanoe, if he decides 
to invest his money in the further capital issued, he has to make an application to 
the company for the allotment of shares so offered and with his application he has to 
remit to the company the amount of the application mongy. That having been done, 
if the shares offered are only partly paid-up, as they were in this case, he incurs on 
allotment the further liability of meeting any future calls on these shares. Can it 
be said in this situation that æ transferor of a certain number of shares who being the 
legal owner of those shares and the beneficial interest of which vesta in the cestui 
que trust, is liable for all the payments and obligations hing to the new issue of 
shares and is bound to act in both respects for the benefit of the cestui que trust ; 
in other words, whether he is under a duty, when ao instructed by his bonefloiary, to 
make an application tor the new issue of shares offered under the provisions of s. iz 
105-0 and obtain them in his name by making the necessary payments and by incurr- 
ing the consequential obligations. Plainly put, the question may be posed thus: 
whether the obligation of a transferor of a certain number of shares as a trustee 
extends also in respect of the right to acquire further shares issued by the company 
on behalf of his cestus que trust by putting himself on the register of shareholders in 
ot of the new shares regarding which he may have to inour fresh liabilities and 
obligations which were not existing atthe time when he made the transfor. 
. Pathak contended that as the right to obtain new shares was inseparable from 
the ownership of the old stook, the transferor of the old stock hgld the option to buy 
new stock in like manner as he held the original stook, and if gua the old stock he was 4 
trustee for the beneficial owner, in the like manner he was a trustee also of the right 
or the option to buy new shares and was bound to exercise it for the benefit of the 
cestui que trust and acoording to his directions, and was bound to obtain new shares in 
his own name for the cestus trust. Relianoe was placed for this proposition on 
certain observations of Buckley J. in Biss, In re: Bisa v. Biss. that case, a 
lessor granted a lease for seven years of a house in which the lessee carried on a profit- 
able business. On expiration of the term of the lease, the lessor refused to renew the 
lease, but allowed the lessee to remain as a tenant from year to year on increased 
rent. During the tenure of the lease, the lessee died leaving a widow and 3 children, 
one being an infant. The widow and a son each applied to the lessor for a new lease 
for the benefit of the estate, which the lessor refused to grant. Having determined 
the yearly tenancy by notices the lessor ted to the son personally a new lease for 
8 years. In an action already inaiitaied by. the children against the administratrix, 
namely, the widow, she applied to have the new lease treated as being taken by the 
son for the benefit of the estate. Buckley J. held that the son was a trustee of the 
new lease for the benefit of the estate. The Court of Appeal reversed this decision 
and held that the right of renewal had been determined by the lessor long before the 
son intervened, and that the new lease could not be rded as an accretion to the —_—_ 
estate and the son was entitled to retain the lease that he had not abysed his 
position in any way. This case, therefore, is no authority for the proposition before 
us, and theCourt of Appeal didnot say anything on the point. Buckley J., however, 
in the course of his dement observed as follows (p. 43) : 
“...It la, of course, very familiar law that if a trustee obtains a renewal of a lease of property © 

vested in him as trustee, whether by virtue of a right of renewal or not, be must hold the new lease 
for the benefit of his cesta! que trust. The leading authority upon that is Keech v. Sanford’. 
The prino!ple is that the trustee owes it to his cestui que trust to obtain a renewal, if he can dp so, 
on beneficial terme, and that the Court will not allow him to obtain a renewal upon beneficial 
terms for himself when his duty ts to get it for his cestui que trust”. 

Reliance was also placed on certain observations of Neville J. in Evans. In re: Jones v. 
Evans.? That was a case where the capital of a company was divided into 10,000 shares of . 
£10 each, of which 3,728 only had been issued and were fully paid up. The compgny, - 
was very prosperous and the market value of the shares was £30 each. The reserve 

1 [1903] 2 Ch. 40. 9.0. 25 E. R. 228. e 
2 (1725) Sel. Cas. 61, 8 [1913] 1 Ch. 2. 
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fund of the company exceeded £50,000. The directors proposed a scheme for distribu- 
tion of the reserve fund representing accumulated undivided profits amongst the 
shareholders, so that r ha holie was to get a bonus of one new fally paid up 
share of £10 for every existing share held by him. Aoocordingly resolutions were pass- 
ed by the company empowering the directors to declare a bonus dividend out of the 
reserve fund and sanctioning the distribution of a bonus dividend of £10 per share 
out of the reserve fund and ea moraine the further issue of 3,728 shares of £10 each 
out of the unissued capital of the company to be allotted pro raia amongst the existing 
shareholders and directing that such new shares be paid up in full forthwith. The 
directors sent a circular letter to every shareholder with a warrant for the bonus 
dividend on his shares, informing him of an allotment to him of his proportion of the 
new shares and giving him gn option to accept or refuse the allotment, and stating 
that if he accepted the allotment he was to endorse and return the dividend warrant 
to the company to be applied in payment of the new shares. Trustees of a testator’s 
will held 200 of tho company, and onreoeipt of the circular letter acoepted their 
allotment of 200 new shares, endorsed and returned their bonus dividend warrant for 
£2,000, and afterwards sold the new shares at a profit. The question then arose 
whether, as between the tenants for life and inderman under the will, the bonus 
dividend was capital or income. It was held, on the evidence, that the company 
intended to capitalize the reserve fund and not to distribute it as-a bonus dividend, 
and therefore the whole of the bonus dividend was capital of the testator’s estate. 
In the concluding portion of his judgment, Neville J. said as follows (p. 33) : 
“.. when I say that the option vested in each shareholder, either to take the dividend and 
keep it, or to return it and get the greater benefit which the company offered if he did, I do not 
- think that is trus in the case of trustees; because it seems to me that, if by taking 10/7. in cash, 
when they were offered by the company a share worth 20 I. if they would return it,...tt would be 
a wilful default on their part if they refused and took less, and consequently their cestuls que trust 
would be entitled to insist upon the trustees taking the greatest benefit which the company 
offered. ‘Therefore, in the case of trustees, it seems to me that, although as between the company 
and them there may be a right to elect, between them and their cestuls que trust thare is no such 
tight, and they must take the dividend in what I will call the capitalized form”. 


On the basis of these authorities, Mr. Pathak contended that his client as a bene- 
flaiary was éntitled to the fullest benefit conferred on the old shares by reason of the 
new Offer and that he was entitled to compel the trustee to act in a manner which 
would enable him to obtain the benefit. 

In our opinion the observations made in these cases cited above must be limited 
to the facts of those cases. We are here dealing with a trustee with peculiar duties 
and peouliar liabilities, and it is a fallacy to ose that every trustee has the same 
duties and liabilities. In none of the cases cited by Mr. Pathak was there any ques- 
tion of the trustees incurring any personal pecuniary liability. In the case of Biss v. 
Biss the question was of obtaining the benefit of renewal of a lease, and the trustee 
had to inour no fresh liability for obtaining it. On the other hand, a prosperous 
business was being condu in those premises and the renewal of the lease was 
obviougly for the efit of the lessee and carried with it no new or onerous obliga- 
tions. Jones v. Evans the trustee had to inour no liability of any kind whatsoever. 
The only question there was whether he should exercise the option of receiving the 
dividend or of converting the bonvs into the shape of capital. ts is part of the general 
law of trust that a trustee must act in a manner most beneficial to the cestui que trust 
and he can retain no benefit to himself from the oo of the trust estate or from 
anything that accrues to that estate subsequently. None of these cases deal with a 
situation like the one that has arisen in the present case. Ifthe newly offered shares 
were fully paid up and no liability was attached to them, there is no question that 
the trustee would have been bound to obtain them for the benefit of tne cestui que 
trust. The cases referred to, therefore, go only so far and no further. We see no 
principle of equity or of general law which obliges a trustee to buy new shares in his 

eowg name for the benefit of the cestui que trust, when in so doing he has to bear a 
heavier pecuniary burden than he undertook to bear as constructive trustee by reason 
of the sale of bis shares in favour of the cesiut que trust and which relationship was 
contemplated to last only till the time when the shares sold could not be registered 
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in the name of the transferee. Of course, if the trustee of his own volition chose to 
obtain the new shares which appertain to the ahares already sold by him, on principles 
of equity it could not be denied that the cestui que trust would have been entitled to 
call upon tbe trustee to hand over those shares to him on receipt of the amount spent 
by the trustee ; but if the trustee of his own volition is not pre to obtain hose 
shares in his own name, it is difficult to see on what principle ot law or equity he can 
be forced to make an application for obtaining those shares in his own name, and then 
peas over to the cestui que trust after obtaining the amount spent by him or after 

oe fully indemnified in respect of the payments made or to be made, or 
liabilities incurred or to be incurred in future. It is difficult to conceive any principle 
of equity which obliges a person in the position of a constructive trustee in respect of 
X number of shares to also become a constructive in of an additional, 
say, X number of sharés and thus become a trustee of X plis Y 8 . Such a burden 
is not a necessary consequence or an incident of the original transaction of purchase 
and sale of shares or of the legal relationship of trustee and cestui que trust thus created. 
That relationship arises by reason of the ciroumstanoe that till the name of the trans- 
feree is brought on the register of shareholders in order to bring about a fair dealing 
between the transferor and the transferee equity clothes the transferor with the status 
of a constructive trustee and thus obliges him to transfer all the benefits of property 
rights annexed to the sold shares of the cestui que trust. That principle of equity ` 
cannot be extended to cases where the transferee has not taken active stepe to get his 
name registered as a member on the register of the company with due diligence and 
in the meantime certain other privileges or opportunities arise for purchase of new 
shares in consequence of the ownership of the shares alread: uired. The trustee 
can very well say to any request mada by the cestus que trust for the acquisition of new 
shares that he is not pre to put his name on the register of members for any 
additional shares, parti ly when the acquisition of those shares involves him in 
further liabilities. In our judgment, therefore, neither on principle nor on authority 
can it be held that Mr. Reddy could be forced to acquire in his own name 384 shares 
which a a sold by him to Bie Padampat. All that Sir Padam- 
pat could call upon Reddy to do was to sign the renunciation form in his favour of the 
shares offered out of the new issue appertaining to the old shares and after having 
obtained the renunciation form, to make an application in his own name for the 
purchase of those shares. This view can be sustained on the intelligible principle that 
the transferor as a constructive trustee in respect of the shares sold Ty hia can- 
not retain any benefit himself of the new issue which is annexed to the shares sold by 
him, and if any benefit arises out of that offer made under s. 105-C, that benefit must 
go to the beneficiary, but more than that the beneficiary is not entitled to call upon 
the trustee to do. 

Mr. Pathak reiterated the argument that had been ted by the High Court that 
if the only duty of Reddy was to transfer the offer ə to him under s. 105-C to 
Sir Padampat after signing the renunciation, then in that case Sir Padampat oould 
not get the full advantage of that offer because in that event the directors wgre not 
bound to allot the shares to the person in whoee favour they have been renounced by 
the shareholder, while on an application made by the shareholder they were’ bound 
to allot him the shares offered. That disadvantage is certainly there, but it has to 
be borne in mind that the relationship of constructive trustee and cestui que trust 
oreated on principles of equity cannot be extended ad infinitum in respect of all future e 
acquisitions of rights annexed to the shares sold which acquisitions may involve not 
only rights but liabilities and obligations which the constructive trustee may not be 
prepared to undertake, -and in this situation the.cestut que trust may not be able to 
get all the benefits of the freah incidents annexed to the ownership of the shares that 

had purchased. He himself may be blamable for the loss that he may have thus to 
suffer by his not having made an application in time for getting himself registered on 
the register of members and for not having taken proper steps in law for getting his 
transfer recognised by the company if the request made by him has alreday been, 
refused hy the company. The equitable principle on the basis of which the Iéal 
relationship between the transferor and the transferee arises cannot be worked in 4 
manner go a8 to prejudice the position of the constuctive trustee and make him an 
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‘aòcounting party in respect of all privileges or fresh offers that may be annexed to the 


shares sold for all time to come. À 

Mr. Pathak urged that his client was prepared not only to pay the application money 
and the allotment money to the trustee but was further prepared to indemnify him 
against any future calls on those shares. It has to be remembered that even the 
original 484 ehares sold by Reddy to Sir Padam 4 were partly paid up shares and 
Reddy was liable to pay the amount of any made on those shares, subject to 
befng indemnified when the time arose by Sir Padampat for the‘amount paid on those 
shares. If Mr. Pathak’s contention is acoepted, then Reddy will also become further 
liable for future calls on the new 384 shares. He would be entitled only to claim 
indemnity when an occasion arose. It is well-settled that æ trustee is not entitled to 
cfuim indemnity till he an injury for which he has tobe indemnified. But the 
fact remains that the liability to pay calls is for the time beibg his liability and not 
that of the cestui que trust. Once his name is entered on the register of shareholders, 
a mere right to claim indemnity may, in a case like the present, when the time to 
claim it arises, prove to be merely illusory. The shares may go down in value, the 
company may go in liquidation, or the financial position of the pean owner of the 
shares may deteriorate. In all these situations, the right of the trustee to be in- 


e e E ee ee ce ae ae 
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stated, merel erical, and the trustee would have to inour in those situations 
personal pecuniary liability on account of the shares. Therefore, the contention 
that the trustee is bound to buy the new shares in his own name for the benefit of the 
cestui que trust is not well-foun because it involves in ita train pecuniary liabilities 
which the trustee my have to incur personally and which he is not bound to undertake 
under any system of law for the benefit of the cestui que trust. We thus hold that 
Sir Padampat was not entitled to call upon Reddy to make an application in his own 
name for the acquisition of the newly issued shares by investing his own money in the 
first instance and then recovering itfrom Sir Padampat or by signing the application 
form and sending it to Sir Padampat for acquiring the shares in his name. All that 
hoe was entitled to was to call upon him to send him the renunciation form. This 
Reddy was prepared to do and offered to do so provided the names of all the persons 
in whose favour renunciation had to be made were disclosed to him. Admittedly 
this was never done and Sir Padampat could not gain his object by merely having the 
renunciation form, because the directors of the company in the circumstances of this 
case would never have granted his application, if made in his own name on the basis 
of the renunciation form signed by dy. Sir Padampat’s or the receiver’s guit, 
therefore, in this view of the case could not have been decreed. 

On the view expreased above, both the suits must fail. If Sir Padampat had no 
right to call upon the trustee to buy the newly offered shares in his own name for his 
benefit, a fortiori, the receiver ra aaa by the Court had also no such right, and on 
this pape dale the claim put orward in both the suits has to be negatived. 

We are er of the opinion that even if it was held that Reddy was under a duty 
to sigh the application form and the renunciation form and send them over to Sir 
Padampat to enable the latter to obtain the newly offered shares in Reddy’s name, 
the requisition that was made on his behalf directing the trustee to purchase these 
shares and to exercise the option was ineffective and inadequate. the basis of 
that requisition, it was not possible for the trustee to carry out the mandate of the 
cestui que trust, and, that being so, on this ground also, the plaintiff was disentitled to 
relief in the two suits. 

Tho first requisition made by Messrs. J. L. Mehta and N. K. Bhartiya on February 
23,1945, was made on their own behalf only and not on behalf of Sir Padampat. 
It called upon Mr. Reddy to forward the ciroular letter with his signatures on the 
forms annexed to the letter, to enable them to apply for the newly offered shares 
either in his name or in their or such other names as might be decided upon by them. 
This requisition was not considered adequate by the High Court and was left out of 
copsideration. Mr. Pathak also did not place much reliance upon it. Both the 
Courts below and Mr. Pathak, however, fee reliance on the requisition made on 
Feb 28, 1945, in the letter of Messrs. Craigie, Blunt & Caroe cited in the earlier 
part of this judgment. In that letter, it was stated as follows :— 
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“We sre instracted by our olfenta, the parties to whom you sold these shares, Mr. J. L. Mehta, 
Sir Padampat Singhania, Lala Ka!lashpat Singhania, Mr. N. K. Bharatiya and others to call upon 
to apply, for the additional shares and fractional certificates now fesued....."” 

This requisition, therefore, purports to have been made on behalf of 4 disclosed bene- 
ficiaries and some other undisclosed cestuis que trusts. It was not asserted in this 
letter that the real purchaser of the shares was Sir Padampat Singhania and the other 
persons mentioned therein were merely his agents or henamidars. Moreover, it did 
not disclose the names of all the beneficiaries. Legitimately, therefore, in his letter of 
March 3. 1945, Mr. Reddy said that he was ready and to sign the renunciation 
form in favour of the true urchasers, on his being satisfied that those who are dee- 
oribed as the purchasers of his shares are the real and true purchasers by ing the 
transter forms duly executed by them along with the certificates. Te is di 
to understand how a requisition made oao a some disclosed and other un- 
diclosed beneficiaries could be regarded as a proper eee Ao to him, whioh he oould 
ie called upon to obey. This requisition was, therefore, faulty in this respect, and the 
could not be said to have defaulted in his duty in not carrying out such a 
R e Again, the pri offered in the requisition is merely illusory, be- 
cause in the ee the extent of the liability of each beneficiary, whether known or 
unknown, is not mentioned, and the trustee could not ascertain from its contents the 
name of each and every person liable for his claim for indemnity as and when the 
ocoasion for it arose, or its extent. A mere bald statement in the following words 

“ Our clients agree to indemnify you against each and every liability that you incur 

by applying for these partly paid up shares” was in our opinion wholly inadequate. 

matter may have been different if f along with this requisition a bank guarantee safe- 
garding tho trastooinregeed to his futarelnbtee Rad boon gont to him as well asa 
cheque for the money required to be paid at the time of making the application 
We are also of the opinion that in view of the allegations made in the plaint and in 
yo of mo faot that all the share transfer forms were subsequently signed by Bir 
alone, this requisition cannot be said to have been made on behalf 
aT inti and on the basia ofit he cannot bo heard to say that he made proper 
pe eae on the trustee which the latter failed to outand was therefore liable 
for not out his directions. It is significant that no men- 
foh E mado t e plaint as Pires hae names of the persons contained in the letter of 
February 28 came to be mentioned therein, and how the requisition was made on their 
behalf when they had never signed the blank transfer forms. 

It may also be observed that it was left to the option of the trustee to pay from his 
own pocket the application money, and then recover it from the bank. Such'a 
demand could not be made on a trustee and he could not be asked to invest his own 
money for the benefit of the cestus que trust. The trustee was under no obligation 
to find a heavy sum of money and to invest it on the purchase of new shares for the 
benefit of the cestui que trust, and to recover the amount after having invested it in 
them. What the letter of the solicitors in fact intended to convey to Reddy was: 
“ Pay yourself and obtain the shares, or else, sign a blank cheque and send iwto us and 
then we will see to what extent we are going to make you liable by putting your name 
on the register of shareholders.” The Aa Lea of the x arith on this point has 
been stated in these terms (in Reddy v. Sir Padampat Singhania! at p. 548) : 

“Sir Jamshedji relies on the attitude taken up by his alient and has contended that he took 
up the right attitude by enquiring as to who the real beneflolary was and to be satisfied by tHo 
production of the relative transfer forms. Now, if this had been the only attitude of Mr. Reddy, 
much might have been said in his favour. But unfortunately in this very letter Reddy olearly 
deolined any lability or obligation upon him to apply for these shares on behalf of his benpficiary. 
Whether he knew that his purchaser was Sir Padampat or not, asthe learned Judge has held, or 
whether there is force in Sir Jamshedji’s contention that Messrs. Craigie Blunt & Caros referred to 
the purchasers as Sir Padampat & others, the fact remains that Reddy didnot accept his Liability 
es a trustee and then agreed to discharge that liability provided he was satisfied as to who his 
purchaser was. He only wanted to be satisfied about his purchaser in order to send to him 
letter of renunciation. That was the only question on which he wanted to be satisfied. In 
of he alta taken up by Reddy the plain had no other ooure open to himn exoept to Sla the 
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guit, and therefore, in our opinion, the learned Judge was right when he came tothe conolusion 
that the plaintiff was entitled to the relief he had olaimed”’. . 

We have not been able to appreciate this line of thought. The attitude adopted b 
Reddy could not cure the defects in the requisition alleged to have been made on beha 
of the plaintiff. If the directions given to the trustee were of an inconclusive nature, 
and were in law ineffective, then the trustee could not be muloted in dam 
for not obeying them, even if his attitude was not what it should have been. "The 
plaintiff is not entitled to damages, unless and until he proves that he made a proper 
and effective demand on the trustee and this the trustee failed to carry out. this 
ground also, both the suites are bound to fail. 

Mr. Pathak argued that the plaintiff was entitled to reliefs A and B, both in his 
suit as well as in the receiver's suit and that the receiver’s suit was wrongly dis- 
missed by the High Court. o are unable to agree. In our opinion, the High Court 
rightly held that the receiver appointed in the suit of Sir Padampat oould not acquire 
the newly issued shares in his name. That ey vee was oonferred by s. 105-0 only on 
a person whose name was on the register of members. The receiver’s name admitted- 
ly was not in the register and the company was not bound to entertain that applica- 
tion. Mr. Pathak argued that that may be so but the receiver was not making an 
application in his individual right but he had been armed by the Court with power to 
apply in the right of the defendant Reddy. The faot, however, is that the receiver 
made the application in his own name. Even if Mr. Pathak’s contention is right, the 
oompany Was no to the suit filed by Sir Padampat against Reddy, and that being 
so, no order could be issued to the company in that suit to recognize the receiver as a 
shareholder in place of Reddy. Tha matter might havs been diffarant if the company 
wae & ip So Ray suit and was ordered by the Court to register the receiver’s name 
in place of y for the 484 shares purchased by Sir Padampat and was also ordered 
to issue new shares in the name of the receiver. It is not necessary for us to offer any 
final opinion on the question if the Court would have been within ita right to direct his 
name to be included in the register, even if the company was impleaded in the suit 
filed by Sir Padampat against y. Weare, however, quite clear that the company 
not having been impleaded in that suit, it was not bound to issue the new shares in 
the name of a person whose name was not already in the register of members even if 
he represented a person whose name was already in the register. The High Court 
was thus right in dismissing the receiver's suit. We are also of the opinion that the 
appellate bench of the a urt was also right when it declined to grant reliefs A and 
B of the plaint to Sir P pat. The sanction given to the company to issue new 
capital had lapsed long before Bhagwati J. granted reliefs A ad es the plaintiff. 
It was an extraordinary procedure in a civil suit to direct a company which was no 

to the original suit to obtain fresh sanotion for the issue of new shares and then 
allot them to the plaintiff. It seems to have been overlooked that if sanction to 
issue new capital was somehow obtained, that capital could also have to be distribut- 
ed as directed by s. 105-0 and could not be allotted by the directors in favour of any 
particular shareholder. In the altered situation that arose after the institution of the 
suit, if the plaintiff succeeded, the only relief that could be ted to him was the 
relief of damages. We are, however, unable to grant the relief to the plaintiff in view 
of our finding that Reddy could not be compelled as constructive trustee to buy new 
shares in his own name for the cestus que trust, and further in view of our finding that 
even if he could be compelled to acquire those shares in his own name forthe cestus 
que trust, he could not be said to have defaulted in his duty in carrying out the direc- 
tions of the cestus que trust, as in this case no proper and valid requisition was made 
by the cestut que trust on the trustee for the acquisition of those shares. The plain- 
tiffs in the two suits are, therefore, not entitled to any relief. 

For the reasons given above, we allow Reddy’s appeal No. 53 of 1950 and dismiss 
the cross appeal of Sir Padampat as well as the receiver’s appeal No. 52 of 1950 and 
dismiss both the suits, but in the circumstances of this case we will make no order 
ag to costs in both the suits throughout. 

. Order accordingly. 


e Agent for appellant: 8. P. Varma. — 
Agent for respondent : Rajinder Narasn. 
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Before Mr. Justices Dixit. 
STATE OF BOMBAY v. ANTONY MARSHALL MONTERO.* 

Bombay Polis Act (Bom. XXII of 1951), Sec. 128(d)—Meaning of expression “a reputed thief’ — 
Previous convtotions for theft whether to be reasonably near point of time when aooused charged 
with offence under s. 122(d). ° 

In s. 122(d) of the Bombay Police Act, 1951, the expression “‘s reputed thief” means a person 
who has, by repeated acta, soquired the reputation of a thief. The section does not apply 
generally to a criminal but it applies to a criminal who has acquired the reputation of a thief. 
To render a person guilty of the offence under s. 122(d) of the Aot it is necessary ta,show 
that the convictions for the offence of theft were y near the point of time when he 
was hauled up under the section. It is not enough to show that the ecoused has a number 
of convictions in relation to an offence of theft. 


Taa facta appear in the judgment. 


8. A. Neemuchwala and P. S. Bulsara, for the accused. 
H. M. Choksi, Government Pleader, for the State. 


Dour J. This is an application in revision from an order of conviction and sen- 
tence passed upon the aren for an offence under s. 122(d) of the Bombay Police 
Act, 1951. The was prosecuted for, and convicted of, the offence and sen- 
tenoed to suffer rigorous imprisonment for one month. 

- Section 122, by ol. (d), provides that : . 

“Whoever is found between sunset and sunriso—... 

(d) lying or loitering in any street, yard or other place, being a reputed thief and without 
being able to give a satisfactory account of himeelf,... 
shall, on conviction, be punished with imprisonment” as stated in the section. 

Tn this case, the facts are that the accused was seen by a police constable (No. 686 
G) at Waroda Road, Bandra, at about 9-30 p.m. The police constable question 
him and, according to the police constable, the accused failed to give a satisfactory 
explanation about his presence at that place. The learned Magistrate accepted the 
evidence of the police constable and convicted the accused of the offence and sen- 
tenoed him as already mentioned. | 

In this apn in revision the question for decision is whether it is shown that 
the has committed the offence in question. Now, the ingredients constitut- 
ing the offenoe are : (1) a person must be found between sunset and sunrise, (2) the 
person must be lying or loitering in a street, (3) the person must be & uted thief 
and (4) the person must be unab fo TRNA A E ascount of A . Ifthese 
i ients are satisfied, then the accused would be shown to have committed the 
offence. In this case the acoused was found in a public street at 9-30 p.m., t.e. bet- 
ween sunset and sunrise. Technically, the first requirement is satisfied. ,But it is 
necessary to remember that 9-30 p.m. is by no means an unusual hour when a n 
may not be found m a publio street, and the defence of the acoused was th&t he had 
gone to see a relation. If the evidence of the police constable is accepted, then the 
acoused must be taken to be loitering in a publio street. Again, if the evidence of the 
police constable is accepted, then the accused was unable to give a satisfactory accouny 
of himself, Tho question still remains whether it can be said of the applicant that 
he is a reputed thief. Now, when one speaks of a reputed thief, it means a person 
having acquired the reputation of a thief. This suggests some course of conduct on the 
part of the person concerned, i.e. the person has, by repeated acts, acquired a certain 
reputation. Now, æ person does not usually acquire a reputation by & single act. 
To aoquire a reputation there must be a series of acts and in this instance there have 
been three convistions recorded against the accused for an offence of theft. Two of 
these were in the year 1919 and the third was in the year 1922. It can be said, there- 

e 


* Decided, September 24, 1953. Criminal Presidency Magistrate, 9th Oourt, Bandra, 
Application for Revision No. 998 of 1953, from Bombay. ` 
conviction and sentence passed by H.J. Chinoy, 
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fore, of the applicant that in about 1922 the applicant had acquired the reputation of a 
thief. He was, therefore, a reputed thief in 1922 or at about that time. But the 
question remains whether it can be said of the applicant that he was a reputed thief 
in the year 1953. The acoused appears to have been convicted of an offence under 
a. 406 of the Indian Penal Codein 1929. Thatis an offence relating to property but not 
in relation to theft. But one may say that even in relation to the offence the acoused 
had soquired the reputation of a thief in about the year 1929. But itis along way off 
betwéen 1929 and 1953 which is spread over a period of 24 years. The question, 
therefore, is whether it oan be said of the applicant that he is a reputed thief for the 
purpose of s. 122(d). Now, no particular number of convictions would be necessary 
to aoquire the al dager ofa thief. The convictions may be two or may be three or 
mayebe four in each that number of convictions would suffice to make a 
person a reputed thief. But Í think it is not enough to show that the accused has a 
number of convictions in relation to an offənc of theft. What is necessary to render a 
person guilty of the offence under s. 122(d) would be to show that the convictions for 
the offence of theft were reasonably near the point of time when he is hauled up under 
g. 122(d), and in this case it cannot be said of the applicant that the applicant had the 
reputation of a thief in the year 1953. It is possible that the habit of thieving may 
have ceased. The accused appears to have been convicted for gambling in the year 
1932 and for hurt in the year 1943, but that means that the acoused is a criminal by 
habits and tendencies. Now, a. 122(¢) does not apply generally to a criminal ; 
it applies to a criminal who has aoquired the reputation of a thief. In this case the 
evidence of the police constable was that the accused was questioned and he was unable 
to give a satisfactory asoount of himself. There is no indication in the evidence of tha 
police constable to suggest that the police constable put him any particular question 
and the accused person was unable to give a satisfactory explanation of the question 
asked of him. The evidence of the police constable merely goes to show that the 
acoused was questioned and the acoused was unable to give a satisfactory explanation 
about his presence at that place. Even a from the question, therefore, as to 
whether the accused person in this case can be said to be a reputed thief for the pur- 
posó of s. 122(d), I am satisfied that there is no clear evidence to show that the accused, 
when questioned, was unable to give a satisfactory account of himself. 

On all these grounds, I think the order of conviction and sentence passed upon the 
accused cannot be sustained and this application must succeed. 

The application will, therefore, be allowed, the order of conviction and sentence 
Seen ae Seen PUEDO ee eee the acoused will be acquitted and 


Conviction and sentence set aside. 


1988. ] 


CARTORMENT BD., POONA V, WESTERN INDIA THEATRES (A.C.J.) 


45 


APPELLATE CIVIL. 





Before Mr. Justice Bavdekar and Mr. Justice Ohainans. 


THE CANTONMENT BOARD, POONA v. THE WESTERN INDIA 
THEATRES, LTD.* 

Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Secs.+60, 73 (xe), 75, 103t—Bombay 
District Municipal Act (Bom. III of 1901), Secs. 5X1), 74++—Government of India Act [26 
ch 86 Goo. Y o. 48), Soh. VII, List II, Hntry 50—Oonstitution of India, art. 14—Whether 
municipality governed by Act af 1925 can enhances tam levied by it—Meaning of word “modify” 
án s. 6H1) of Act of 1926—Whether s. 5H1)(2t) of Act of 1901 ultra vires of Governor in 
Oounotl—Word ‘‘entertatrwnents” tn entry 50 of List II ef Government of India Act, 1935, 
meaning of—Tax levied on entertainments whether payable by person giving show—Tan ên- 
volving double taxation on same subject matier—Legality of such taxation— Whether permiseibls 
Jor taxation to be related to capacity to pay—Cantonments Act (II of 1924), Seo. 60—Bombay 


Entertainments Duty Act (Bom. I of 1923). 


A Munioipality governed by the Bombay Municipal Boroughs Act, 1925, has the power 
to enbanre a tax which it has already levied, provided only it follows the procedure laid down 


in s. 60 of the Aot. 


The word “modify” in a. 60{Z) of the Bombay Municipal Boroughs Act, 1925, means 
not only to alter the tax which has slready been levied, but it also means to increase the 


tax which has already been levied. 


* Decided, F 10, 1953. First Ap- 
No. 742 of 1951 (with F. A. No. 958 of 
951), from the decision of C. P. Fernandes, 
Civil Judge (Senior Division), at Poona, im 
Speolal Suit No. 89 of 1950. 
The seotiona run as under :— 

0. Power to suspend, reduce or abolish any 
existing tav. (1) Subject to the requirements of 
clause (a) of the proviso to section 58 a munici- 
pality may, except as otherwise provided in 
clause (b) of the proviso to section 103 at 
time for any sufficient reason, suspend, modi 
or abolish ùay exleting ety suspending, 

ə presoribing 


(2) The ons of ter VII relating 
to the imposition of taxes | apply so far 
as may be to the suspension, m cation or 
abolition of any tax and to the suspension, 
alteration or resolssion of any rule prescribing 
a tax. 

715. Procedure tminary to imposing tax.— 
A manloipality 
observe the fo owing pro Iminary rocedure :— 

(a) {t shall, by resolution at a general 
meeting, select for the p one or other of 
the taxes specified in section 73 and approve 
rules prepared for the purposes of clause (; 
of nection 58, proesribing the tax selected, 
in such resolution and in such rules specify— 

(1) the classes of persons or of property or of 
both, which the municipality proposes to make 
liable, and any exemptions which it proposes 
to make; 

(îi) the amount or rate at which the munloi- 
pall to assess cach such class ; 

iid fn oase of a rate on buildings or lands 
or both, the basis, for each claas, of the 
valuation on which such rate is to be imposed ; 

(te) all other matters which the Provinolal 
Government may require to be specified therein. 

(b) When such resolution has been passed, 
the muniotpality shall publish the rules so 

roved with a notice in the form of Schedule 
thereto 


103. of Provincial Government to 


require municipalities to impose taxes.— Where 
it to the Previncial Government that 
the of the munictpal fund of a muniol- 
pality is insufficient for meeting expendi- 
ture inourred under section 215 or for the per- 
formance of any duties for the performance 
of which the Provincial Government has 
directed the Commissioner to fix a period 
under section 218 the Provinolal Government 
may by notification require the muntoipality 
to impose, within the muniofpal any 
tax specified in the notification which may be 
inrpoeed under section 73 and which is not at 
the time imposed within the said borough or 
to enhance any exist: tax in such manner 


or to such extent as the ial Government 
considers fit ; andthe municipality shall forth- 
with proceed to impose or , in acoord- 


anoe with the requisition, such tax under the 
provisiona of this ter as If a resolution of the 
the municipali been, passed for tle pur- 
pose under section 75. 
tt The section runs thus :— 
74. Power of Governor in Council to repuire 
municipalities to impos tares.—Whenever it 
to the Governor in Council that the 
of the municipal fund of amy Munioi- 
pality is insufficient for meeting the expendi- 
tare under section 175 or for the per- 
formance of any duties In respect of which tee 
poll have been declared under section 178 
have committed default, the Governor 
in Counoll may by notification require the 
Municipality to Impose, within the munlcipal 
district, any such tax specified in notl- 
fication ss may be Im under section 59 if 
no such tax is at the time imposed therein, or 
to enhance any existing tax in such manner 
or to such extent as the Governor In Council 
considers fit, and the MunfoJpality shall forth- 
with proceed to Im or enhance in acoord- 
ance with the requisition such tax under tfo 
provisions of this Chapter, as if a reenlution 
of the Munloipality bad been passed for the 
purpose under section 60, 
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Beotion 59(1)(xt) of the Bombay District Municipal Aot, 190], was not ultra vires of the 
Governor in Counoll, because it involved a delegation of legislative power to the Governor in 
Council, i.e. the executive of the Province. 

Ref. under Art. 148 of the Oonstn. of India (Delhi Laws Case),! Schechter v. United States", 
Panama Refining Oo. v. Ryan’, Riel v. The Queen‘, The Queen v. Burah* and Fram Nusser- 

N so wanji Balsara v. State of Bombay’, referred to. 

In entry 50 of List II in the Seventh Schedule to the Government of India Act, 1985, the 
word ‘“‘entertaimments’’ was used in the sense of a show, an exhibition, performance and so 
on. ; 

The Provincial Legislature or the Municipality could levy a tax on such a show, exhibition 
or performance under the wards “tax on entertainments” in entry 50 of List II in the Seventh 
Schedule to the Government gf India Act, 1985, and make the tax payable by the person who 
gave the show. 

Ralla Ram v. Fast Punjab Province’, applied. 

Under the Constitution of India a tax is not illegal on the ground that it involves double 
taxation in respect of the same subject matter, e.g. where taxes are levied twice upon the 
same thing, once for the benefit of the Provinolal Government and in the second instance for 
the benefit of Local Self Government bodies, for example, the District Local Board or the 
Muntofpality. 

Mesers. Mulfi Sicka d Co. v. Dist. Council, Bhandara,? agreed with. 

So far as taxation is concerned, classification is always permissible under the Constitution. 
Not only does the Constitution permit taxation being related to the capaolty to pay, but 
it is slways desirable that it should be so related. 

Trou Western India Theatres, Ltd., (plaintiff), a limited company, was the 
lessee of two cinema “buildings known as the West-End and the Capitol, situated 
within the limits of the Poona-Cantonment. The plaintiff carried on the business 
of exhibiting cinema films, both foreign and Indian. m May 31, 1947, the Canton- 
ment Poona Cantonment (defendant), commenced to and recover from 
the plaintiff a tax at the rate of Re. 10 per performance. The defendant purported 
to levy this tax under s. 60 of the Contonments Act, 1924. 

On April 19, 1950, the plaintiff filed the present suit (Special Suit No. 89 of 1950) 
against the defendant for a declaration that the levy, collection or recovery of the tax 
by the defendant was ill and invalid, for a permanent injunction restraining the 
defendant from levying, co ing or recovering the tax and for recovery of Ra. 45,802. 
The plaintiff inter alia alleged (1) that the defendant had no power under s. 60 of the 
Cantonmenta Act, 1924, to levy the tax, (2) that the impugned tax waa, in fact, not a 
tax on entertainment, but was, in substance and effect, a tax on trade or profesgion, 
and that as the defendant had already been recovering from the plaintiff a tax on trade, 
the impugned tax amounted to double taxation, and (3) that if the impugned tax 

-was really a tax on entertainment, it wasillegal andinvalid as the State of Bombay 
had been recovering entertainment tax since 1923 under the Bombay Entertainments 
Duty Act, 1923, and could not, therefore, delegate to the defendant the power to 
recoversthe same tax. 

The trial Judge held that the tax was illegal and invalid and decreed the plaintiff’s 
suit, observing in his judgment as follows :— 

‘‘,..The inmpugned tax, though it is officially styled Entertainment tax, ts clearty not a tax 
on entertainment as contemplated by item No. 50 of the Provincial Legislative List. By merely 
@tyling a tax as an Entertainment tax, the rial nature of the tax cannot be changed. Item No. 
50 of the Provincial Legislative List contemplates taxes on luxuries, and it cannot possibly be 
said that the exhfbiter of a ofmema film is himself indulging in a luxury or is being entertained or 
amusgd ; butit isthe sudience, 1.0., the ticket holders, who are indulging ina luxury and are being 
entertained or amused. Item No. 85 in the Provinolal Legislative List is ‘Theatres, dramatic 
performances, and cinemas, but not instuding the sanction of cinematograph films for exhibition.’ 
This item No. 85 only entitles the Provincial Government to legislate on the subject of theatres, 
dramatic perfarmances, and cinemas but does not give it the right to levy taxes on theatres, 
dramatic performances, and cinemas. The powers of the Provincial Government to levy taxes 
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are olroumsoribed by the Provincial Legislative List, and those powers of taxation are in items Nos. 
39 to 54 of that List. The impugned tax is, as I have said above, not really a tax on luxuries, 
or entertainment, or amusement. The impugned tax is, in substance and effect, a tax on every 
olnema show or dramatic performance, and should be properly called either a ‘Show Tax’ or a 
‘Theatre Tax’. The impugned tax may be called by any other name, except entertainment tax. 
The Provincial Government had no power to levy the impughed tax as such a power was not 
given to it by the Provinolal Legislative List, and, if the Provipoial Legislature had no power to 
levy such a tax, no Municipality in the Provinoe of Bombay could have that power, and, con- 
sequently, the defendant, the Poona Cantonment Board, whose powers of taxation ore oo- 
extensive with the powers of a municipal borough in the State of Bombay, cannot have power to 
levy such a tax. 

Assuring for the sake of argument, as contended by 1 counsel for the defendant that 
the impugned tax is, in fact, an entertainment tax as it is fally called, the defendant’s case 
is equally bad. It is true that the Provincial Government has power under item No. 50 of the 
Provincial Legislative List to impose a tax on entertainments, but that tax has already been 
levied and is being levied since 1928 under the provisions of the Bombay Entertainments Duty 
Aot, 1923. The Provincial Government, having exhausted its power to levy an entertainment 
tax by itself levying tax, cannot delegate to the defendant the power to levy the same tax over 
again. For the reasons given above, I hold that the defendant has no power under s. 60 of the 
Cantonments Act to levy the impugned tax and that the levy of the said tax is illegal and ulira 
vires of the defendant.” 

The defendant appealed to the High Court. This was Appeal No. 742 of 1951. 

The facts in Appeal No. 953 of 1951 were as follows. 

The plaintiff, the Western India Theatres, Ltd., was the owner and lessee of four 
cinema theatres, named, Minerva, Globe, Shri-Krishna and Nhat, within the limits 
of the Poona Municipal Corporation (defendant). From October 1, 1920, the de- 
fendant, with the sanction of the Government of Bombay, levied on owners and lessess 
of cinemas theatres within ite limits, a tax of rupees two day as a theatre tax. 
Rules for the levy and collection of the tax were framed by the defendant. These 
rules were amended in June 1941 and the tax was enhanced from rupees two per day 
to rupee one per show or performance. The rules were again revised in June 1948 
and the tax was enhanced from rupee one per show to rupees five per show. 

The plaintiff filed the present suit on March 31, 1950 (Special Civil Suit No. 76 of 
1950) against the defendant ster alia (1) for a declaration that the levy and im- 
position of the impugned tax by the defendant from October 1, 1920, and the in- 
crease and enhancement in the rate of levy and collection of the taxes with affect 
from June 3, 1941, and the further increase and enhancement in the rate of levy and 
collection of the taxes with effect from June 9, 1948, were incompetent, illegal and 
ultra vires of the provisions of the Bombay District Municipal Act, 1901, and Bombay 
Municipal Boroughs Act, 1925, (2) for a permanent injunction restraining the de- 
fendant from levying or recovering, inoreasing or enhancing the tax and (3) to recover 
Rs. 29,980. 

The trial Judge held that the tax was intra vires when it was imposed for 
the first time in the year 1920 and that the tax could not be increased subse- 
quently in the year 1941 or 1948. He, therefore, made a decree for R8. 27,074 
in favour of the plaintiff, observing in his judgment as follows :— 

“Now assuming that the interpretation made above is not correct and the method of approach 
adopted to reach that inference is wrong, then the position will again be that, the word ‘modify 
will essentially mean to reduce and may also mean to increase. To which of the two meanings 
should effect be gtven, will be the next question. It cannot be denied that the power to levy a 
tax isa fiscalenactment. According to Maxwell on Interpretation of Statutes : ‘Btatutes which 
{mpose pecuniary burdens are subject to the rule of strict interpretation. It is a well settled rule 
of law that the charges on the subject must be imposed by clear and unambiguous language be. 
cause in some degree they operate as penalties. The subject is not to be taxed unless 
the languago of the statute clearly imposes that obligation.’ In Statutory Oonstruo- 
tions by Orawford (1940 edn), at page 502 it has been laid down that ‘As a general 
rule,and in accord with the prevailing view, revenue laws and partloulazly tax laws shoufd be 
construed’ in favour of the tax-payer and against the Government’. On page 587, the same view 
has been reiterated. Conversely, it has been observed at page 506 that ‘provisions providing for 
an exemption may be properly construed strictly against the person claiming the exemption.’ 
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Tho same principle has been laid down by our High Court in 51 Bom. L. R. 718 (Broach Oo- 
operatiws Bank v. The Commissioner of Income-taz) wherein it is stated : ‘A taxing statute must 
be construed strictly. If an ansease gets an advantage which the Legislature may not have in- 
tended and which he is entitled to on the construction of the statute a Court should not deprive 
him of that advantage.’ The same view has been taken by our High Court in 47 Bom. L. R. 187 
(Bhimfit Naik v. The Commissioner of Incoms Tax) and 47 Bom. L. R. 1010 (Tam Bag Tain v. 
The Collector of Bombay). Similar view has been expressed in A. I.R. 1845 Nag. 171 (Mulaji v. 
Distri Cownoil), I. L. R. 52 Mad. 779 (Municipal Council, Oudappah v. M. ond S. M. Rly.), 
A. I. R. 1984 Pat. 88 (Chairman, Dhanbad Municipality v. Jansswar). Ro, if we apply this rule 
of strict construction to s. 607) of the B. M. B. Act, 1925, then the word ‘modify’ can only be taken 
to mean to ‘to reduce or lmit’. Hence we shall have to hold that the defendant munloipality had 
no pgwer to increase the tax in syit either in the year 1941 or in the year 1948. No authority 
has been olted before me for the to show that the word ‘modify’ has been interpreted 
by any of our High Courts to mean ‘increase or enhance’, The power to tax isa fiscal law. It 
must be strictly interpreted in favoar of the subject and against the taxing authority. 

As a result of the discussion made so far, I hold that the defendant had no power to increase 
the suit tax in 1941 and in 1948.and further hold that the enhancements made are illegal and ultre 
vires the powers of the Muntolpality under s. 60(1) of the B. M. B. Act, 1925.” 


The defendant appealed to the High Oourt. This appeal (No. 953 of 1951) and 
appeal No. 742 of 1951 were heard together. : 


F. A. 742 of 1951. 


H. M. Ohoksi, Government Pleader, for the appellant. 
H. D. Banaji, with Gagrat & Oo., for the respondent. 


F. A. 953 of 1953. 


Y. M. Tarkunde and Mrs. 8. B. Tarkunde, for the appellant. 
H. D. Banaji, with Gagrat & Co., for respondent No. 1. 
H. M. Ohoksi, Government Pleader, for respondent No. 2. 


BavDEKAR J. These two appeals arise from two companion suite filed by the 

~ plaintiffs who are lessees of certain theatres situated within the limits of Poona and 

-of two theatres known as West-End and Capitol situated within the limita of Poona 
Cantonment. 

The question which comes up for determination in these two appesi is with regard 
to the legality of the tax which is levied by the two bodies, the Poona Municipality 
and the Cantonment Board of Poona, upon shows which are given at the Cinema 
Theatres situated within their local limits. It appears from the evidence that in the 
year 1920 the City Municipality was desirous of levying the tax which subsequently 
came to be known by the rules ed by the Municipality as a theatre tax. The tax 
was not, however, a tax which could be levied by the Municipality under the power 
conferred upon it under s. 59, sub-s. (Z), ols. (+) to (x). It was a tax whioh could be 
levied hy the Municipality if at all under the provisions of sub-cl. (xi) which at that - 
time ran as follows : 

“(ai)*any other tax to the nature and object of which the approval of the Governor-in- 
Council shall have been obtained prior to the selection contemplated in sub-clause (f) of clause (a) 
of section 60.” - 

The Municipality thereupon approached the Governor-in-Coundil, and it is not in 
‘dispute that the Governor-in-Council first of all gave the approval necessary under 
s. 69(1), ol. (xi), for the Municipality to select thetaxand after the proper procedure 
was followed ultimately the tax was approved by the Governor-in-Oouncil in July 1920. 
Tho fax was at first levied at the rate of Rs. 2 per day, but subsequently in the year 
1941 the Bombay Municipal Boroughs Act having been passed in the meanwhile in 
1925, the Municipality followed the procedure provided by the provisions of the 1925 
Act for imposition of a new tax, and the sanction of the Provincial Government 
having been obtained, it started levying the tax at the increased rate of Re. 1 per 
dho» from August 15, 1941. The tax was similarly increased from August 15, 
1948, to Ra. 5 per show. i ° 

In the meanwhile the Cantonment Board of Poona started levying a similar tax 
upon shows given.at the cinemas located within the limits of the Poona Cantonment 
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from May 31, 1947. It purported to levy this tax under the power conferred upon 


it by s. 60 of the Cantonments Act, 1924. That section runs as follows : 

“The Board may, with the previous sanction of the Local Government, impose, in any Can- 

tonment any tax which, under any enactment for the time being in force, may be imposed in any 
muniofpality in the province wherein the Cantonment is situated.” 
The Cantonment Board had, therefore, to point out a provision under which any 
Municipality situated anywhere within the Province of Bombay would be en- 
titled to levy this tax and it pointed out the provisions of s. 73, sub-s. (iv), of the 
Bombay Municipal Boroughs Act, 1925, which ran as follows : 

“any other tax (not being a toll on motor vehioles and trailers, save as provided by section 

14 of the Bombay Motor Vehicles Tax Act, 1085) which under thp Government of Indis Act, 1935, 
the Provincial Legislature has power to impose in the Provinoe”. 
The position, therefore, at the time when the Poona Cantonment Board started 
levying the tax, was that the Borough Municipalities situated within the Provinoo of 
Bombay could levy any tax other than the one mentioned in the exception in sub- 
s. (xiv) of 8. 73 which oould be levied by the Provinoial Legislature itself in the Pro- 
vince. The Cantonment Board contended that such a tax could be levied by the 
said Legislature itself under the power conferred by the Government of India Act, 
1935, Entry No. 50 of List I, Provincial Legislative Lista : 

“Taxes on luxuries, including taxes on entertainments, amusements, betting and gambling”. 

The appellants who challenged the legality of the taxea levied by the Poona 
Municipality and the Poona Cantonmont Board in this manner contended in the first 
instance that the tax which was levied, whether by the Poona Municipality or by the 
Poona Cantonment Board, was not an entertainment tax within the meaning of that 
term as used in Entry No. DIAG Aen AU ee 
lature under the Government of India Act. In the second instanoe, they contended that 
assuming that there was power in the Provincial Legislature and consequently in the 
Municipality and the Poona Cantonment Board to levy a tax on shows there was no 
power in them to levy an entertainment tax so as to throw any liability upon the 
exhibitor instead of upon the persons who obtained admission to the entertainments 
upon payment for admission. Ño far as the tax has been levied upon cinemias situat- 
i in the local limits of the Poona Municipality, it was assumed that at the time 
when the tax was increased in 1941 and again in 1948 the Poona Mantel vee 
acting under the power conferred upon it by, cl. (ziv) of s. 73 of the Municipal Boro- 
oughs Aot. The learned trial Judge who came to the conclusion that it was not per- 
missible for the Municipality to levy the tax under that provision uently went 
into the question as to whether it could not be held that the tax was a legal tax in- 
agmuch as it was levied within the Municipal limits of Poona from before the enact- 
ment of the Bombay Municipal Boroughs Act of 1925. Tb is not in dispute that if 
the tax was levied properly before that enactment, then the Municipality sould con- 
tinue to levy the tax irrespective of any provisions of the Municipal Act, 
1925. What was contended, however, on behalf of the plaintiff was that the Munici- 
pality had, after coming into force of the Bombay Municipal Boroughs Act, 1925, 
no power to increase the tax which had been levied till then. At any rate, that is 
the arguinent which has been addressed to us in appeal. 

The learned trial Judge came to the conclusion that the tax did not fall within the 
term tax on entertainments, which the Provincial Legislature was entitled to levy in 
the Province. He has, therefore, so far as the Poona Cantonment is soncerned, 
given the plaintiff. a dearee declaring that the tax was illegal and invalid and 
an injunotion permanently restraining the Poona Cantonment Board from levying, 
collecting, or recovering the said tax from the plaintiff. The plaintiff had also further 
asked for a refund of the tax levied and the learned trial Judge has made a dearee in 
favour of the plaintiff for a sum of Re. 45,802 with interest thereon at 4 per cent. per 
annum from the date of the decree till realisation. iets 

So far aa the suit against the Poona Municipality is concerned, the learned trial Judge 
came to the conclusion that the tax was intra vires at the time when it was im 
for the first time in the year 1920. He held, however, that the tax could ‘not be in- 
creased subsequently in the years 194] or 1948. He bas, therefore, made‘a decree in 
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favour of the plaintiff in his suit filed against the Poona Munjcipality upon that basis. 

Both the Poona Municipality and the Poona Cantonment Board have appealed. 

The principal question in both the appeals is whether the tax which is levied by the 
Poona Muncipality and the Poona Cantonment Board is a tax which can be said to be 
a tax on entertainments. It is contended on behalf of the plaintiffs that the tax is 
not a tax upon entertainments because the Provincial Legislature was authorieed by 
the Second list to levy the tax on luxuries. It may or may not be a luxury fora 
pereon who goes to a cinema to see the show, but it is contended that it isnot a luxury 
whatsoever for an exhibitor to exhibit the fm at theshow, and the tax consequently 
is not a tax on entertainments within the meaning of the word as used in entry No. 60 
in the Provincial Legislative List (List I). } 

Now, the first thing to be noticed when interpreting the words “ tax on entertain- 
mente ” which ooeur in Entry No. 50 in the Provincial Legislative List is that the 
word “entertainments ” there is used in the plural. It ia impossible to acoept a 
contention therefore that “entertainment ’’ means the receipt of entertainment. 
‘The plural necessarily indicates that the word is used as a common noun and not an 
abstract one. The entertainment aa a common noun must necessarily mean in the 
case of a cinema a show, in the case of a drama a performance, in the case of cricket 
a matoh. The learned counsel who appears on behalf of the plaintiffs in both the 
appeals being faced with this difficulty has raised another question before us. That 
is that even assuming that we oome to the conclusion that the tax which has been 
Jevied in this case is a tax upon entertainments, there was no power in the Provincial 
Legislature and consequently in the Municipality or in the Cantonment Board to levy 
the tax from an exhibitor. The first point, however, to be determined obviously is 
ag to where the incidence of the tax must fall if it is levied under item No. 50; 
and in our view the incidence in this case has necessarily got to fall upon a show. 
It cannot possibly be contended that it must fall upon entertainment as an abstract 
noun that is upon the receipt of entertainment. ; 

Mr. Banaji who appears for the plaintiffs contends, however, that the meaning of 
the word “entertainmenta”’ is controlled so to speak by the word “luxuries” in item 
No. 60 of the Provincial Legislative List. He ssys that the reason why Parliament 
has thought fit to allow the Provincial Legislatures to levy the tax on entertainments 
obviously is that it regarded them as luxuries. Now, a show is not a luxury if we 
looked at it from the point of view ct the person who exhibita the film. On the other 
hand, even though there may be two opinions possible upon the question, it is posable 
to hold that it is a luxury from the point of view of the person who obtains admission 
to it apon peymont Now, here again we can understand this argument in case it is 
made for the p of saying that even when the tax can be said to be a tax upon 
entertainments, the levy ought to be from the person who obtained an admission to 
the show and not from the exhibitor, for example, of a film. We are not prepared to 
A0 tthe contenticn that the meaning of the word “ entertainments ” is controlled 
by the word:“luxurieæ.” In the first instance whenever anything is defined by an 
enactament as inclusive of something, it is obvious that the provision is made because 
there are two views possible. In this cage, for example, it is obvious that if Parlia- 
ment thought fit, after mentioning that the Previncial Legislature has power to levy 
a tax où luxuries, to mention specifically that the word luxuries would inalude enter- 
éainments and amusements that was with a view to set at reat all controversy ss to 
whether an entertainment in the sense of a show was or was nota luxury ; it ia not 
possible, therefore, to say that the meaning of the word “‘ entertainmenta’’ should be 
controlled -by.the word “ luxuries’ which precedes it. In the second instance even 
apart from the fact that the word “entertamment”’ is used in plural, it is necessary to 
remember that the word is used in a statute of the Imperial Parliament and there was 
a tax levisble in regard to entertainments in England from before the enactment of 
the Government of India Act, 1935. The Finances (New Duties) Act, 1916, shows 

* dhat in England the tax which was levied was known as an entertainments duty and 

the word entertainment was defined in the Act as confining ourselves to cinemas & show 
e to which pérsons obtained admission. In the second instance so far as we can see the 
tax was leviable from the proprietor. It appears that the tax was leviable in two 
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Ways: : r : 

(1) by placing a stamp tpon the ttaket of admission, and (2) in the second Instance where ad- 
mision was obtained to a show for example by a turnstile than the tax was leviable with the help 
of the turnstile. ” 

But in either case the tax was leviable from the proprietor. Tt is obvious that in 
case the tax was levied by means of a stamp affixed to a ticket of admission, the 
stamp would have to be purchased in the first instance by the proprietor or the exhi- 
bitor of the cinema or the theatre at which it wasshown. Inthesecond instance there 
was no provision in the English Act throwing the liability for payment of the tax, 
whoever paid it in the first instanoe, upon the n who paid for admission to any 
entertainment. In case admission was obtained by any person to any place of enber- 
tainment without complying with the provisions of the statute, the proprietor was 
guilty of an offence and so waa the person who obtained admission, but the statute 
made the duty which had not been paid leviable only from the proprietor. It is 
obvious, therefore, that in item No. 50 of the Provincial Legislative ist the Imperial 
Parliament used the word “ entertainments” in the sense of a show, an exhibition; 
performance and s0 on. 

Then we come to the question whether, even if we come to the conclusion that this 
was a tax upon entertainments, there was anything which prevented the Provincial 
Legislature, when it was levying the provincial tax or a Municipality when it was levy- 
ing a muncipal tax from making the tax payable by the n who gave the show. 
Now, onoe the incidence was upon an‘entertainment, i.e. a show, we cannot un 

- what there is to compel the ene or compel the Municipality when it was levying 
the tax to make the tax leviable from ths person who obtains mian to tiie enter- 
tainment rather than from the person who gave it. A similar question arose in the 
case of Ralla Ram v. Hast Punjab Province In the Province of Bast Punjab, the 
Legislature of the Provinoe levied a tax known as the Punjab Urban Immoveable 
Property Tax, 1940. The tax was made leviable not from the occupants of properties 
but from the owners of properties. A question was raised as to whether there was 
power in the Legislature which was Tagil ing under powers given to it by item No. 42 


of List II which uses the expresion “ tax on buildings,” to levy a tax from the owners . 


of buildings rather than from their occupants. It was pointed out in this connection 
that the practice in England was to levy such a tax from the oooupisrs of the buildings 
end not fom the owners of the buildings. ‘The Federal Court pointed out that the 
question for determination was whether or not it was actually a tax on buildings. It 
said that if in the course of dealing with properties the, Legislature did something 
else, that means in substance it imposed a tax on income as was the argument in that 
case, it would be different matter. But if the tax imposed was 4 tax on buildings, 
it did not make any differance whateoover whether the Legislature levied the tax from 
owners or from occupants, and the ioe in England in such cases had no bearing upon 
the question as to whether the tax would be within the competence of the Provincial 
Legislature or not. In our view, the same principle must be followed in dealing with 
the ent which has bean made before us. If in substance the tax was a tax 
upon the ahow or in the case of the regular theatre upon the performance given therein, 
it makes no difference whatsoever as to whether the tax is levied from the person who 
obtains admission to the entertainment or from the person who gives it. It is quite 
true as Mr. Banaji pointed out that the tax is to be a tax upon luxury, e 
the word“ entertainment ” falling within the meaning-of the word luxury as it was 
understood by the Legislature. It is also perfectly true that it cannot be said that the 
exhibitor of a cinema film gota any luxury whatsoever from exhibiting the film. , He 
is merely following an ocoupation It may be that he deals in luxury but that does 
not alter the fact that it is no luxury for him to give a show.. But when the question 
ia as to whether the tax is really speaking a tax upon the performance, it is immaterial 
whether the exhibitor is enjoying any luxury himself. It has got to be remembered 
that Entry No. 50 does not empower the levying of a tax only upon the consumption, 
of luxuries. If the entry had been that the tax was to be a tax upon consumptio& of 
luxuries, there may have been some force in the contention made on behalf of the plain- 
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tiff, though even then we do not propose to commit ourselves that the tax could not 
have been levied from the exhibitor of the cinema show in the first instance. It 
is after all always open to an exhibitor, if the tax ie levied from him, to pass it on to 
the person who obtains admission on payment or otherwise to æ place of entertain- 
ment. As matter of fact that is what the entertainers do under the Finance (New 
Duties) Act, 1916, in ee and that is as a matter of fact what is done in respect of 
entertainments tax which is*levied in Bombay under the provisions of the Bombay 
Entertainments Duty Act, 1923. There again the duty is leviable confining our- 
selves to cinemas from the exhibitor of the filme, Hoe may Aas it on, as he actually 
does pass it on, to the person who obtains admission to the show. But the legal 
liakility is not on the person who obtains admission. Supposing for example a person 
obtains admission to a cinemé show without the tax being paid in the first instance, the 
duty would be leviable by the Provincial Government from the person who exhibita 
the cinema show. But there is nothing whatsoever in the Act which would permit tho 
Provincial Government to recover the tax from the person who obtains admission 
to the performance. It is quite true that it does not follow from the fact that the 
entertainments duty leviable under Bombay Act 1 of 1923 is levied from the oxhi- 
bitors that the Municipality can levy the tax called the theatre tax under tho 
power conferred upon it whether by the District Muncipal Aot or by the Bombay 
Municipal Boroughs Act from the exhibitors. As a matter of fact Mr. Banaji says 
that he would contend that even the entertainments duty levied under Bombay Act 1 
of 1923 from the exhibitor is not legal. But the fact remains that it being always 

issible for a person from whom the charge is levied to pass on the duty to a person 
who obtains admission for example to a cinema performance upon payment, it is im- 

ible to contend that that tax could not be levied whether by the Legislature or by 
the Municipality under the words “ tax on entertainments” in entry No. 60 of List 
No. I of the Government of India Act. 

Tt is contended, however, that in that case an entertainments duty or tax was al- 
ready levied by the Bombay Government upon all entertainments given in cinema 
theatres under the provisions of the Act of 1923 ; and it would no longer be permis- 
sible for the Cantonment Board to levy another entertainment duty because this would 
be double taxation. But wo fail to understand that there is anything in our Constitu- 
tion which preventa double taxation pag levied. It is quite true that if ordinarily 
a Provincial Legislature wanted to levy for itself a tax, it would not pass two laws 
levying two different duties in respect of the same subject-matter, in this case an 
entertainment. There is nothing to prevent the Provincial Legislature from charging 
in respect of entertainments as much tax as it likes. It would not therefore dream of 
passing of two Acte levying two separate entertainments duties. But instances are 
not wanting in this country in which taxes are levied twice upon the same thing, once 
for the benefit of the Provincial Government and in the second instanoe for the benefit 
of the Local Self Government bodies, for example. the District Local Board or the 
Municipality. The two instances which occur to one at onoe are that of land revenue 
and local fund cees and the urban property tax levied in the City of Bombay for the 

of Provincial Government and the house tax which is levied by the Munici- 
pality at Bombay for its own finances. When a similar question arose before the 
Judges of the Nagpur High Court in the case of Messrs. Mulji Sicka & Co. v. Dist. 
Council, Bhandara,1 they found themselves unable to accept the contention that there 
was anything in the Constitution which required them to hold that a tax was illegal 
on the ground that it involved double taxation in re of the same subject-matter, 
and with respect we are in agreement with the view which had been expressed in that 
case 


Tt is contended next that the taxis ultra vires of the present Constitution, inasmuch 
as the Cantonment Board was not authorised tolevy taxes at West-End and Capitol 
Cinemas at rates different from those which are leviable at the other cinemas. It 
has to be remembered, however, that so far as taxation is conoerned, olasaification 
is aftways permissible. Not only does the Constitution permit taxation being related 
to the capacity to pay, butit ig obviousthatit is always desirable that it should be so 


1 [1945] A. I. R. Nag. 171. 
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related. Mr. Banaji says that there is no evidence to show that there is anything in 
the circumstances of the Weat-End and Capitol Cinemas which would justify the levy- 
ing of a higher rate in the case of performances given at those cinema theatres. But 
in this case evidence presumably was not led, because West-End and Capitol were 
well-known theatres in Poona where the trial of these cases took place. We are 
not prepared to accept the contention, therefore, that the taxes are dira vires, on the 
ground that they offended against art. 14 of the Constitption. 


In that view of the case, the appeal which has been filed by the Poona Cantonment 
Board must succeed and the plaintiff's suit must be dined with coste throughout. 


Then we come to the tax which has been levied by the Municipality of Poona. 
The tax was originally levied under the power given to the Municipality under 
s. 59, sub-s. (1), item No. (et), of the Bombay District Municipal Aot, 1901; 
and the first point which has been made on behalf of the plaintiff is that in 
this case the section is ultra vires of the Governor in Council, who enacted the 
Bombay District Municipal Act, 1901, because it involves delegation of the function 
of legislation to the vernor in Counoil, ie. the executive of the Province. 
Tt has got to be remembered that s. 59(7) in the first instance allowed the Municipal- 
ities which are governed by the Bombay District Municipal Act, 1901, to levy the 
taxes, falling within cls. (+) to (x) of s. 69, sub-s. (7). It wasrealised, however, that 
the ee Tee might find it necessary or at any rate convenient to levy a tax which 
would not within the provisions of ols. (+) to (z). Thatwaswhy the Legislature 
seems to have enacted cl. (zt). At the time when the Act was enacted, however, 
there was no division of taxes between the Provincial Government and the Central 
Government. There were a number of restraints upon the potver of the Provincial 
Government to levy taxes. The Provincial Government was not allowed to levy new 
taxes and even though the power to levy taxes was there, there was a check always 
available to the Central Government in the form of withholding of the assent of the 
Governor General which was necessary before any Provincial law, including a taxa- 
tion Act, came into force. The Provincial Government was forced, therefore, in prao- 
tice to obtain beforehand the sanction of the Governor General in Council whenever 
any question of extencion of their finances by taxation was involved. But that does 
not alter the fact that the Provincial Legislature, namely the Governor in Council as 
it was then called, had got power to impose any tax and there was no division of taxa- 
tion between the Provincial Government and the Central Government. We do not 
find, therefore, in ol. (zi) of s. 59(1) any words qualifying the tax which could be levied 
by the Municipality in the Province similar to those which we find in the Bombay 
Municipal Boroughs Act enacted after the coming into force of the Davolution Rules 
or ve, enacted after the coming into force of the Government of India Act, 1935. 
The limitation wes that the Municipality would be entitled to levy any tax but only 
provided it was a tax which was in the competency of the Legislature itaelt to levy 
within the Province. Mr. Banaji who appears on behalf of the plaintiffs contends 
however that that does not alter the fact that there has been a delegation by the 
Legislature when power was given to the Governor in Council to decide the nature or 
object of any other tax which could be imposed by the sae ue and he s&ys that 
in case there was any such delegation, then the legislation ie bad. the first instanoe 
it is bad even upon the footing that the Provincial Legislature was a sovereign legis- 
lature, but the Provincial Legislature wae not a sovereign Legislature because the sanc- e 
tion of the Governor General was required to any Aot which it passed. 


Now, it would be convenient to deal with the matter firat upon the footing that the 
Provincial Legislature in 1901 was a Sovereign Legislature. It has got to be remembered 
that whenever any question of the sovereignty of a Legislature arose before their 
Lordships of the Privy Council whether in India or in the Dominion or Cclonies, they 
have been at pains to point out that the Legislatures whether constituted at the Centre 
or in the Provinoe and whether in a Dominion, dependency or a Colony were Sovereign 
Legislatures, sovereign, that is, within the sphere to which their activity waa limited. 
They again pointed out that the expediences of legislation required that in the firat 
instanos there should be power in such Legislatures to pass what is called conditional 
legislation which was conditional upon the exercise of powers or a limited discretion 


54” - THE BOMBAY LAW REPORTER. [VOL. LVL. 
iven to some outside authority, for cxample, an executive officer of the Government. 
ey have'aleo pointed out that both in England and in India articularly in the latter 
country the Legislature had delegated considerable powers, laying down a policy, 
to outside bodies enabling them to undertake legislation going by the name of sub- 
ordinate legialption. They have then observed that Parliament must have been 
aware of what had happened both in England and elsewhere, and when therefore it 
was constituting Sovereign Legislatures. it cannot possibly be said that it was not in ite 
contemplation that subordinate legislation of the kind which waa mentioned by their 
Lordships would be permitted by the Legislatures which they had constituted. 

‘It would appear, therefore, that in the case of e Legislature which is a spate 
Legislature there is power to permit others after declaring the policy to AN up details. 
It would be impossible otheravise for a Legislature to legislate efficiently. This ques- 
tion was raised recently before the Supreme Courtin Ref. under Art. 143 of the 
Consin. of India (Delhi Laws Case), and even though there was a certain amount of 
difference of opinion, there was unanimity upon the point that where the Legislature 
had laid down a policy or in other words where in the first instance the Legielature 
had legislated iteli upon the subject-matter of the statute, it was permisaible to allow 
others, may be a Provicial Government, may be an outside body, to undertake sub- 
ordinate legislation within the powers conferred, and no legislation could be impugned 
on the ground tbat this bad been permitted. 

The rule against delegation as a matter of fact is strictér in the United States where 
it is derived under a theory that both the Congress as well as the State Legislatures 
are delegates of the people and the maxim that a delegate cannot delegate further 
the powers which had been conferred upon him applied. The rule against delegation 
is derived thore besides from the theory of separation of powers also. But even there 
it has been ised that it is eseential that certain powers can be delegated to 
administrative officers or to outside bodies. And even though an attempt is made to 
justify the delegation on the ground that powers which are delegated are not legisla- 
tive powers, it has been recognised that where the Legislature fag teed down the policy, 
there is nothing illegal in delegating Seer are powers to an agency like the 
State Government or other outside bodies. It was thus obsarved in Schechier v. 
United States 33 f 

“Eo long as a polioy is laid down and a standard established by a statute, no unconstitutional 

delegation of legislattve power Is involved in leaving to selected instrumentalities the making of 
subordinate rules within presaribed limite and the determination of facta to which the policy as 
declared by the legislature is to apply.” 
To quote the words of Justice Cardozo in Panama Refining Co. v. Ryan?, the die- 
cretion which has been left to the subordinate legislative euthority must not be un- 
confined and vagrant. It must be canalized within even banks which keep it from 
overflowing. This ipso facto must hold good in the cass of a Legislature which is 
sovereign. 

It appears to us that applying this test, there is nothing in a. 59(1), ol. (wi), which 
rendes that section ultra vires of tho Governor in eee because of legislative 
power having been delegated. The Governor in Council in this case was legislating 
upon the subject of self-government. It was deemed desirable that Municipal- 
ities should be constituted within the provinoe, and if Municipalities are to be constitut- 
ed within the Province, it was necessary to allot to them sources of taxation. The 
~ *sources of taxation mentioned in ols. (i) to (z) of s. 59(1), therefore, were in the first 

instance allotted to them. Then it was considered necessary apparently either be- 

cause these sources may be insufficient or because sometimes the Municipalities might 
prefer to levy another tax in lieu of taxes mentioned in ols. (i) to (x) that they 
ahculd have power to levy other taxes also. The question then arose what other taxes 
the Municipalities can be empowered to impose. tion 59(2), ol. (a+), provides that 
they had ike power to impose any cther tax provided that the previous approval of 
the Governor in Council to the nature and object of the tax had been obtained. It 
* cagnot possibly be said, therefore, in this case that the Legislature had not itself legia- 


1 (1951) 14 8. O. J. 597. 8 (1035) 293 U. S. 388, 79 Law ed. 446. 
2 (1985) 295 U. B. 405, 79 Law ed. 1570. 
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lated at all on the subject-matter. As I have already mentioned the spbjẹot of the 
legislation was the constitution of Municipalities. If the Municipalities were constitut- 
ed, then they had to be allotted certain sources of revenue. A policy was consequently 
laid down to a very large extent. Even apart from the fact that of the whole subject 
matter of legislation, namely the constitution of the Municipalities the sources of taxa- 
tion which were to be allotted to them were only a small part, though an important 
part, with regard to the taxes which the Municipality was entitled to levy a policy had 
been laid down. It was mentioned that the Municipalities were entitled to levy the 
taxes which were mentioned in cls.‘(t) to (x) of s. 59(1). It is true, as Mr. Banaji 
points out, that if it pleased the Goveror in Oouncil to allow the Municipalities, for 
example, to levy an income-tax or in the alternative an estate duty, there was nothing 
in s. 59(7) which would have prevented the Governor,in Council from sanctioning 
it. But on the other hand it cannot possibly be said that the local Government was 
left without any guidance as to what should be the sources of taxes which could bè 
levied by the Municipalities. There was ample guidance in cls. (i) to (w).of s. 59()- 
The argument that the oonferment of power is bad on the ground that the power 
may ibly be misused has never appealed to Courts of law. The question as to 
what powers the Municipalities should have with regard to the imposition of taxes was 
in consequence not left to the unguided discertion of the Governor in Council; and 


it is impossible therefore even upon the strict view against oe of legiglative 
powers to say that the power which was left to the Governor in Council was not the 
power of subordiate legislation. a fet 
It will be convenient at this place to mention an argument which was advanced om 
behalf of the Municipality of Poona. It iscontended on their behalf that there is 
in this case no delegation at all. It is pointed outthatit isnot hs if it was left to the 
Municipality to levy even the taxes mentioned in als. (+) to (x) of a. 59(1). It was 
necessary to obtain the sanction of the Provincial Government for the levy of those 
taxes also. _The Provincial Government at the time when the Act of 1901 was enacted. 
was the Governor in Council. Itis said that the only difference which was made by 
cl. (xi) is that whereas in the case of a tax which fell within the purview of als. (+) to 
(x) it wae sufficient for the Municipality in the first instance to Pillow the procedure 
laid down when any tax had to be imposed afresh and then submit the rules which it 
proposed to make on the subject to the Governor in Council for sanction, the Muni- 
cipality had, when it proposed to levy any tax which was not inclnded in ols. (è) to (x) 
8. 69(7), in addition to obtain the approval of the Government to the nature and 
object of the tax even before the Municipality took into consideration a proposal to 
select that particular tax. It is said that this is merely a question of procedure differ- 
entiating one set of taxes from others and reall ing consequently there was no 
delegation. Now, we can understand that the islature might have, without dele- 
penne bo an body any powers, made it incumbent in case of certain taxes which were 
eviable by Municipality, to obtain the sanction of the Governor in Council not only 
after the tax rules were framed by the Municipality but before any question was con- 
sidered as to whether the Municipality should or should not select that particular tax. 
But it is impossible to accept the contention that this is all that s. 59(1), ol. (zi), does. 
The clause in the first instance lays down what taxes were within the powe of the 
Municipality to impose. It is obvious, therefore, that when the Governor in Oouncil 
approved any tax which the Municipality p to take into consideration 
for the purpose of selection, not only did he permit the taking into consideration tha, 
tax but he also added to the section of the Act which said what the taxed which were 
leviable by the Municipality were, a new tax. Thetax became a tax which the Muni- 
cipality could take into consideration because the condition precedent to that was ro- 
moved, and it became in the first instance a tax which was leviable by the Municipality 
because of the action which was taken by the Governor in Council in approving of the 
nature and object ofthe tax. In our view, therefore, itis impossible to accept the conten- 
tion that there was in this case no power of legislation given to the Governor in Council. 
In any case, however, inasmuch as the delegation was within the limita permissible, 
to a Sovereign Legislature, no question of ity of the tax would bė involved in Sase 
the Legidlature which inthis case enacted the Bombay District Municipal’ Act was a 
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Mr. Banaji who appears on behalfof the plaintiff contends, however, that the Gov- 
ernorin Council in this case was not a Sovereign Legislature for the reason that after he 
enacted any particular law the law did not come into force, as a matter of fact the law 
did not become a law at all unless in the first instance the assent of the Governor 
General was obtained. He says that that rendered the Governor in Oouncil a non- 
bovereign legislative body. In case he was a non-sovereign legislative body, then 
the principle that the delegate cannot delegate the powers which are conferred upon 
him wo apply. . 

Now, the powers which were conferred upon the Governor in Council in this case 
by the Act of 1861 were as plenary as that of the Imperial Parliament itself. The 
power which was given to the Governor in Council to make laws extended to the 
maling of all necessary laws dor the peace and good government of the Presidency. 
The actual words used in 8. 42 which conferred the powers are : 

“to make Laws and Regulations for the Peace and good Government of such Presidency, 

and for that Purpose to repeal and amend any Laws and Regulations made prior to the coming 
into Operation of this Aot by any Authority in India, so far as they affect such Presidency : Pro- 
vided always, that such Governor in Oounsil shall not have the Power of making any Laws or 
Regulations which shall in any way affect any of the Provisions of this Aot, or of any ‘other 
Aot of Parliament in force, or hereafter to be in force, in such Presidency.” 
It is obvious, therefore, that the powers were plenary and the Governor in Counoil 
could repeal any Aot of the Governor General in Council in the Presidency of Bombay. 
But if any further authority was needed upon this point, it would be furnished by the 
caso of Riel v. The Queen.t The question there arose with regard to the sovereign 
character of the legislature of the Dominion of Canada and the powers which were 
conferred upon it and which were called into question in that case were those conferred 
upon it by stat. 34 & 35 Vic. 0. 38. It enacted that the Parliament of Canada may 
from time to time make provision for the administration, peace, order and good govern- 
ment of any territory not for the time being included in any provinoe. Their Lord- 
ships pointed out that the words of the statute were apt to authorise the utmost dis- 
cretion of enactment for the attainment of the objects pointed to. They then pointed 
out similar words were used in the statutes then in force constituting legislative 
bodies in India and said (p. 679) : 

‘‘, . Forms of proosdure unknown to the English common law have there been established and 
acted upon, and to throw the least doubt upon the validity of powers conveyed by those words 
would be of widely mischievous consequence”. ° 
If we look, therefore, at the question from the point of view of the powers which were 
conferred upon the Provincial Legislature, there isnot the least doubt that the Legis- 
lature was sovereign, and the argument that it wasnot aSovereign Lagislature is 
merely based upon the fact that before any laws which were enacted by the Governor 
in Council attained the force of law, previous sanction of the Governor General was 
necessary. The only question which remains is whether the necessity of obtaining such 
assent makes thp Legislature a non-sovereign legislative body. Now, it has got to be re- 
membeted that the word “sovereign” has been used as was pointed out by the 
Supreme Oourt in the Delhi Laws Case in different senses. When onmidering a law 
of constitutions theorists have drawn a distinction between a body like the Imperial 
Parliament in England and the Dominion Legislature as they were before the Statutes 
of Westminster were passed, and they have characterised as Teen bodies 
“vhich had to function within the limita which are set upon their powers by an Act 
which can be regarded as the Constitution Act. Now, looked at cnn this point of 
view many bodies are non-sovereign bodies making laws. But as their Lordships of 
the Rrivy Council have pointed out these bodies are nevertheless sovereign legislatures, 
and a body does not become a non-sovereign legislature merely because there are 
limita upon ita powers. It may not be sovereign in one particular sense but from the 
point of view which we are considering at present, it does not make any difference to 
the sovereign character of a legislature that it must function within certain specified 
bimijs, and in our view it does not make any difference to the sovereign character of the 
legislature if an Act which is passed by it requires the sanotion of some outside body. 


1 (1885) 10 App. Cas. 675. 
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The sanction of some authority which was a part of the Legislature obviously does 
not make any difference to the sovereign character of the Legislature; nor is it 
‘contended that it does. ‘But even when to the laws which are made by a Legislature 
Which has been invested with powers which are as ple as those of the Imperial 
Parliament itself the sanction of an outside person or body like the Governor in Coun- 
cil is required, that does not make the Legislature a non-sovereign legislature; nor 
does it prevent it from delegating certain powers of subordinate legislation to some 
‘one else. It has got to be remembered that the question of the sovereign character 
of the Central Legislature constituted by the Act of 1861 came up before their Lord- 
‘ships of the Privy Council in The Queen v. Burah,! and they held that the Legislature 
was a Sovereign Legislature. Now, even in the case of the Indian legislature constitut- 
d by the Act of 1861 there was a provision that in casefhey passed an Aot it had got 
to be placed before the Houses of Parliament and under the provisions of s. 21 of the 
186] Act, it was permissible for Her Majesty to signify through the Secretary of State 
for India in Council her disallowance of such law. Now, it istrue that there is a dif- 
Terence between the two. Whereas the law which was enacted by the Governor General 
in Council became a law immediately upon the passing of the Act, it ceased to have 
force only when it was disallowed by Her Majesty. The law which was enacted by the 
Governor in Council would become a law only upon the assent of the Governor General 
being obtained. The power given to the Governor General was not however essential- 
ly different from the veto which was reserved for Her Majesty by s. 21 of the 1861Act. 
It has got to be remembered that the Governor General in whom the veto was then 
reserved was a representative of Her Majeety not in the sense of a personal representa- 
tive but in the senge that he was responsible to the Parliament at Westminster. 
Then again under s. 75 of the Government of India Act, 1935, thè Governor had power 
to reserve a Bill for the consideration ofthe Governor-General, and when he had done 
80, it was open to the Governor-General under s. 76 of the Government of India Act to 
withhold his assent therefrom. Even so, the Provincial Legislature was held to be a 
Sovereign Legislature : see Fram Nusserwanjt Balsara v. State of Bombay.2 It is 
obvious, therefore, that it makes no difference that to all laws which were passed by 
the Governor in Council sanction of the Governor General was necessary. The 
Governor in Council was still sovereign within the sphere which was given to him by the 
Act of 1861. The argument that s. 59, sub-s. (+), cl. (xi), was ultra vires of the Governor 
in Council on the principle that that involved a delegation of legislative power to 
the Governor in Council which in this case might mean a different entity is not, 
therefore, sound. 


Then we come to the contention that when subsequently in 1941 and then again 
in 1948 the Poona Municipality increased the incidence of taxes after following the 
procedure which had been laid down by the Bombay ee Boroughs Act for 
imposition of fresh taxes, it had got no power to doso. Ihave dy mentioned that 
in the trial Court the plaintiff a the taxes which were levied upon the footing 
that the power to levy those taxes was not conferred either by s. 60 of the Canton- 
ment Boards Act or in the alternative by s. 73, sub-s. (xiv), of the Bombay Mrtuicipal 
Boroughs Act. It was only when the learned trial Judge came to the copclusion 
that the Municipality and the Cantonment Board had no power to levy the taxes 
as entertainments taxes that the Municipality relied upon the levy of the tax before 
the Bombay Municipal Boroughs Act was enacted and argued that when subse- 
quently the tax which was originally levied was increased, there was no fresh tam 
eee It was then contended on behalf of the plaintiff that in case the Munici- 
pality attempted to justify the levy of the tax by the fact that the tax had already 
been levied under the powers conferred upon the Municipality by the District 
Municipal Act, 1901, then it was beyond the powers of the Municipality to increase 
the tax in 1941 and in 1948 there being no power in the Municipality to impose a 
similar tax under the 1925 Act which then had application. Mr. Banaji who appears 
on behalf of the plaintiff contends, however, before us that even if the tax was within 
the powers of the Fy aes 1925, still the increase of the tax was not ee 
missible because all that the Municipality could do under the provisions of 1925 


1 (1878) L. R. 5 I. A. 178, 198. 2 (1950) 52 Bom. L. R. 799, F.B. 
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Act if it wanted to levy the tax under the provisions of that Act was to abolish in the 
first instance the tax which was levied then under the Act of.1901 and then to impose 
a fresh tax under the powers conferred by the 1925 Act. He argued that it was not 
within the power of the Poona Municipality in 1941 or in 1948 unless in the first 
instanoe it abolished the tax which was already levied and imposed a new tax to 
increase the rates of the tax which had been already levied. It is necessary to 
consider, therefore, what the powers of the Poona Municipality in 1941 and in 1948 
were,in regard to the increas’ of tax whichghad already been levied under the powers 
conferred by the old Act of 1901. 

Now, it appears from the comparison of the two Acta, that the 1901 Act empowered 
the Municipality to impose the tax. It also permitted the Municipality provided 
sangtion of the local Government was obtained to suspend, to reduce or to abolish 
the tax which had already been levied. In such a case it was unnecessary to follow 
the same procedure which is followed at the time of the imposition of new taxes. 
But the Act of 1901 itself does not make any reference specifically to any’ power to 
enhance a tax which had already been imposed and the contention of the plaintiffs 
consequently is that there was no power under the 1901 Act to enhanoe tax which had 
already been imposed. But we have to oonsider in this case really speaking the power 
of the Municipality not under the 1901 Act but under the 1925 Act. Now, under 
that Act there was given to the Municipality the power not only to suspend, to reduce 
or to abolish a tax which had already been levied but also to modify that tax, and the 
question which we have got to determine is what is the meaning which is to be given 
to the word “modify” which occurs in s. 60, sub-s. (Z), of the Municipal Boroughs 
Aot. Now, it is an ordinary canon of interpretation that words have got in the first 
instance to be taken if their popular meaning, and in order to ascertain as to what the 
popular meaning of the word is one has recourse to the dictionary. Now, the dic- 
tionary gives two meanings to the verb “modify”. One is the root meaning and 
that is the Municipality may moderate or reduce the tax which had already been 
levied. The other meaning is to make partial change or to alter without radical 
transformation. Mr. Banaji contends that the popular meaning of the word is 
really speaking ‘‘to limit or to reduce”. But we are unable to accept this contention. 
The meaning which is relied upon by Mr. Banaji is the root meaning of the word. 
But a word does not always keep up ita root meaning. Instances are not unknown 
when the word, in course of time, comes to mean exactly the opposite of the root 
meaning with which it had been brought into use in the first instance. And we think 
that if an ordinary person was asked as to what the meaning of the word “modify” 
is and if he does not know what the root meaning of the term was, he would say 
that the meaning was to make partial changes or to alter without making any radical 
transformation. Then in the second instance the dictionary gives both the meanings 
of the word, and Roland Burrows in “Words and Phrases” points out instances in 
which it has been used in the sense of making partial changes so as even to include 
the meaning of extending or enlarging. It is true of course that the context may ROY 
that the word has got either one meaning or the other. But in that case the 
meaning would have been controlled by the oontext. Now, the first thing w aes 
note in ‘interpreting the words in its present context is that the Bombay Municipal 
Boroughs Act has been Ee ae the District Municipal Act, 1901. The words 
which the latter Aot used when oo: powers similar to those conferred by 8. 60(1) 
gore to suspend, to reduce and to "abolish. It is obvious, therefore, that the word 
‘modify”’ has been used instead of the word “to reduce”. And if we accept the con- 
tention of Mr. Banaji, it would mean that the Legislature altered the word for no reason. 
Mr. Banaji says in this connection that the marginal note to s. 60 of the Municipal 
Boroughs Act is still “to suspend, reduce or abolish” and it can be taken into 
consideration in determining the m of thesection. But in any case it would not 
control the meaning to be given to it as determined by the rules of construc- 
tion. Mr. Banaji says that it may poesibly be of course that the islature wanted 

the provision in the old Aot and give the Municipality fresh powers, bub 

wd “modify” might have been used because some times when one tax is sub- 
stituted for another it may not be possible to say that there is as a mattér of fact 

e reduction though on the other hand there may have been no enhancement. For 
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example, supposing an octroi duty was levied, if it was originally levied on some 
articles and eE end some of these articles were dropped and other articlee were 
substituted i , thete may possibly be an argument that there was as a matter of 
fact no reduction of the duty. Similarly there may be a difference in the ways in 
which the tax was caloulated. He says the word “modify” is used to show an alter- 
ation of a tax but not in such manner as to allow ita enhancement which is admittedly 
what the Municipality did in this case in 1941 and 1948. That undoubtedly is one 
possible reason for which the Legislature might have ‘used the word “modify” in 
s. 60(1). But if we were to accept the contention that that was all what the word 
intended to mean, then it would appear that there was no power conferred upon the 
Municipality to increase a tax which ithad already oncelevied. If at all it wanted to 
increase the tax, it would necessarily have in the first jnstanoe to abolish the tax by 
following a particular procedure. Then it would have again to start the procedure 
prescribed for imposing the tax afresh and levy the increased tax as a fresh tax. 
Now, it is quite true that it is after all a question of interpreting a statute in order 
to find out the powers conferred upon the Municipality, and if by following the ordinary 
rules of interpretation we arrive at no other result but the one which is contended cn 
behalf of the plaintiffs, then we must give effect to the meaning. But in the first 
instance both in the 1901 Act and in the 1925 Act we find that the Legislature itaelf 
contemplated that the Municipality had the power of increasing taxes. For example, 
in the 1901 Act 8. 74 empowers the Provincial Government to require a Municipality 
to impose a new tax or to enhance any existing tax. The section provides that the 
Provincial Government may require the Municipality to impose a new tax or to 
enhance any existing tax which had already been imposed, and the Municipality shall 
then forthwith proceed to impose or enhanoe it in accordance with the requisition as if 
a resolution of the Municipality had been passed for the purpose under s. 60. The 
Legislature clearly contemplated, therefore, that the procedure which had been laid 
down in 8. 60(1) for imposing a new tax should be followed at the time when the 
Municipality was pro to enhance the tax upon the requisition by Government. 
Mr. Banaji contends, however, that if that is so, that is because it iss.74 which really 
speaking empowers the Municipality to enhance the tax by following the procedure 
laid down in 8. 60 when the Provincial Government required the Municipality to do go. 
_ There is no power in the Municipality to-enhanoe a tax otherwise. But the first thing 
to be noted is that s 74 does not provide that when the Provincial Government re- 
quired a Municipality to enhance the tax the Municipality shall have power to do go. 
If it had, then Mr. Banaji’s argument would be good. Section 74 really speaking 
proceeds upon the assumption that the Municipality would have power to enhance 
a tax even ordinarily, and it then provides only for the absence of a resolution which 
would oome in the way of the Municipality for increasing the tax when Government 
required it to do so if that part of the section which says that the Municipality should 
proceed as if a resolution of the Municipality had been passed for the purpose had 
not been enacted. If we inquire as to how the Legislature came to such & conclusion, 
it is obvious that the Legislature must have understood the word “imposes in the 
section, which empowered the Municipality to impose taxes, to mean not only to 
P a tax anew but also to mean to impose an additional burdan by erfhancing 

e tax. 

Similarly when we come to the Bombay Municipal Boroughs Act, 1925, we find 
that power was conferred upon the Provincial Government under s. 103 to require thg 
Municipality to im a tax or to enhance a tax which had already been 
existing. It has also got a provision that upon such requisition being received 
from the Provincial Government the Municipality shall forthwith proceed to impose 
or to enhanoe the tax in accordance with the requisition as if a resolution of the 
Municipality has been passed for the purpose under s. 75. This section also pro- 
ceeds on the assumption that there was power in the Municipality to enhance the tax 
whioh had already been once imposed, and if we bear in mind that we must either 
interpret the words “to impose” to mean impose an additional barden by way oF 
enhancing the tax or in the alternative to interpret the word ‘‘modify” to mea? no 
only to alter the tax which had already been levied but not so as to increase the same 
but also to mean to increase the tax. We interpret the word “modify” in this sense. 
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In our view, therefore, a Municipality which is governed by tho Bombay Munici 
Boroughs Act has got power to enhance a tax which it hasalready levied, provided 
only it follows the procedure which has been laid down in s. 60. In that view of the 
case, the action which was taken by the Municipality to increase the tax in 1941 and 
again in 1948 was intra vires. 

The :plaintiff’s suit against the Municipality must also be dismissed with costs 
throughout. i , ` 

Cross-objections are not pressed and are also dismissed with ooste. 


Appeal allowed. 


oe e . 
Before the Hon'ble Mr. M. O. Ohagla, OMef Justios. 
ASHALAL MAGANLAL SHAH v. PUNJAJI GHALAJI CHOUDHARI.* 


Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947), Sec. 4(1)—Bombay Agrtoultural 
Debtors Relief Rules, 1947, r. 4t—Last day of making applications under s. 4(1), January 31, 
1950—Applications posted on January 30 and 81, 1950—Applications received by Court on 
February 1, 1950—Whether applications presented in time—Construction. 

Rule 4 of the Bombay Agricultural Debtors Relief Rules, 1947, has constituted the post 
office as its agent for the purpose of receiving applications made under s. 4(1) of the 
Bombay Agricultural Debtors Relief Act, 1947. Therefore. if the post office receives these appli- 
cations by the time mentioned in the Act, the applications are presented in time and are not 
out of time. 

e Réirlosker Bros. v. Gomer. I. T.,' preferred. 
Krishnalal Maneklal Ohokst v. Tuljabhot Hargovandas Thakkar’, not preferred. 
Ram Gopal Marwari v. B. & N.-W. Ry. Oo.,* referred to. 
Tne facta appear in the judgment. 


8. H. Sheth, for the applicant. 
No appearance for the opponent, 


Cmaara O. J. These four revision applications raise the same question. The 
Bombay Agricultural Debtors Relief Act was made applicable to Mehsana on August 
1, 1949, and the last day for making an application under s. 4(7) was January 31, 
1950. In three applications the creditors posted their applications under s. 4(1) 
on January 31, 1950, and in one case on January 80, but ihe applications were re- 
ceived by the Court on February 1, 1950, and the Court below has taken the view that 
-these applications are out of time. 

Rule 4 of the Bombay Agricultural Debtors Relief Rules provides that the applica- 
tions under s. 4(Z) shall be presented to the Court during 6ffice hours by the appellant 
personally or shall be sent by registered post addressed to the Court and shall be 
teoeived by the Court or Judge or by such person as may be authorised by him to re- 
-ceive them. In my cpinion on a true construction of this rule it is clear that the 
‘Legislature has constituted the office as ita agent for the purpose of receiving 
these applications. It has clearly nominated either the Court or the post office as 
the reosiving authority, and therefore if the post office received these applications 
‘by the time mentioned in the Aot, tho applications were presented in time and were not 
eut of time. The same view has bean taken in Kirloskar Bros.v. Comr. I. TA 
-where myself and Mr. Justice Tendolkar were considering an Income-tax Reference, 


* Decided, July 10, 1958. Otvil Revision applicant personally or shall be sent by 
_Applisation No. 149 of 1958 (with Civil Re- registered post addressed to the Oourt and 
on Applications Nos. 150, 199 and 200 of shall be received by the Civil Ju or by such 
1958), an order by R. O. Irrani, person as may be authorised by to recelve 
Oivil Ju (Junior Division), Vilar, in them. 2 
B. A.D. R. Application No. 26040 of 1950. 1 (1951) 54 Bom. L. R. 216. 
+ The relevant rule is as under :— 2 (1948) Otvil Revision Application No. 
e 4. Applications under sub-section (I) of 620 of 1947, decided by Westan and Chainani 
‘sooti6n 4 shall be in Forms Nos. 1 and 2 and JJ., on November 25, 1948 (Unrep.). 
applications under sub-section (1) of section 3 (1926) I. L. R. 6 Pat. 256. a 
8 shall be in Form No. 3. They shall be 4 (1951) 54 Bom. L. R. 216. 


_presented to the Court during office hours by the 
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and we pointed out that in a case where the receiver nominates the post office as his 
agent, the posting of the'letter constitutes the receipt of the letter by the receiver at. 
the time and at the place where the letter is posted. In this case the applications. 
were posted within time and were posted at the proper place, and if this decision is, 
correct, then undoubtedly the applications made by these creditors are within time. 
Mr. Sheth very fairly has drawn my attention to a judgment of a division bench re- 
ported in Krishnalal Maneklal Choksi v. Tuljabhat Hargovandas Thakkar*. This. 
decision has taken a contrary view. This decision has not been reported, and as both. 
judgments are judgments of division bench Courts, it ie open to me to prefer one to. 
the other. For the reasons I have just mentioned I prefer the decision in Kirloskar - 
Bros.’ case. Mr. Sheth also drew my attention to the fact that the Patna High Court. 
in Ram Gopal Marwari v. B. & N.-W. Ry. Co.? has taktm the same view as has been. 
taken in Ktrloskar Bros.’ case. That is also a judgment of a division bench. 

The result is that the revision applications will be allowed. Rule made absolute. 
No order as to costa. 

Rule made absolute. 


Before Mr. Justices Gajendragadkar and Mr. Justios Chainanm. 
BAVASAHEB WALAD MANSURSAHEB KOTRI v. WEST PATENT 
PRESS CO., LTD.* 


Lease—Construction of lease—Land let for building purposes for fixed period and after expiration- 
Of period, lasses allowed to remain in possession on payment of yearly reni—Leases given option. 
to detormmins lease ai pleasure— Nature of tenancy created —Whether a tenancy at will or per.. 
manent or tanancy for lfetwne of lesses. 

Under a lease a plot of land was let out to the tenant, a registered company, for building 
purposes for a fixed period of years and at the expiration of this period the lessee was allowed, 
to remain in posseesion of the property so long as he paid & certain amount as rent every 
year to the lessor, his landlord. The document of lease further gave the lessee the option to 
determine the lease at his pleasure. On the question whether the tenancy created under the 
lease was a tenancy at will or was a permanent tenancy or a tenancy for the lifetime af the 
tenant :— 

Held, that the document of lease emphasised its dominant intention which was the leasee’s 
right to remain in possession for an indefinite period subject only to the condition that he paid _ 
the agreed rent every year, and 

that, therefore, on a fair and reasonable construction of this document the lessee was. 
entitled to remain in possession of the property as lessee for his life, and 

that as the lessee in the oase was a registered company, the leasehold rights enured so long- 
as the company existed [Indian Cotton Co. v. Raghunath-, followed]. 

The forms in which tenancy rights are created in India are not uniform and they do not 
conform to precedents known to conveyancing; sometimes the words used are not precise 
andit is not easy to understand from the said words the intention of the parties in_ 
executing the documents. The nature of the tenancy created by any document must 
nevertheless be determined by construing the document as a whole. If the tenancy is 
for a building purpose, prima facie it may be arguable that it is intended for the life-time of the 
lesee or may in certain cases be even a permanent lease. Prima facile such a lease is not 
intended to be tenancy at will. But whether it is a tenancy for life or a permanent tenancy 
must ultimately depend upon the terms of the contract iteelf. And in construing the terms. 
of such contracts the Courts must look at the substance of the matter and decide what the? 
parties really intended to do. 

If the lease is far a definite period and before the period is over, the lessee dies, during the 
remainder of the period, the leagehold rights enure for the benefit of his heirs, unlesg the 
document clearly stipulates that in case of the leasee’s death before the expiration of the 
period the rights of the lessee are not to enure for the benefit of his successors. If the lease. 
is for an indefinite period, it does not enure for the benefit of his heirs. It is usually for the. 


3 (1048) Civil Revision Application No. 620 Palekar, Assistant Judge, Bijapur, in Appeal 
of 1947, decided by Weston and Chainani JJ., No. 180 of 1948, confirming the dere pagede 
on N 25, 1948 (Unrep.). by P. T. Kadkol, Civil Judge (Junior on), 

3 (1 I. L. R. 6 Pat. 256. at ot, in Ctvil Buit No. 288 of 1947. 

x 7 July 20, 1953. Second 1 (1980) 88 Bom. L. R. 111. 

No. 127 of 1951, from the decision of V. N. 
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life-titne of the leases himself, unless again it clearly appears from the contract that the be- 

nefit of the lease is Intended to acorue to the successor of the ltssee. If the lease provides 

that the lessee would continue in possession of the property so lang as he pays rent, it is 
` usually regarded as a lease for an indefinite period and as euch for the lifetime of the lessee. 

The condition that the lessee will remain in possession so long as he pays rent gives the tenant 

the right to continue in possession on payment of rent and imposes an obligation on the land- 

lord to accept the said rent and allow the tenant to remain in possession so long as the rent 
js thus paid. If tho lease is expressed to be terminable at the option of the lessor or at the 
option of the lessee it creates a tenancy at will and such tenancy is determined at the option 
of either party to the contract. A tenancy at will is necessarily determined by the death of 
the lessee. It can be determined by the lessee creating a lease in favour of another person 
eor by the lessee assigning hig right to a stranger. 

Mamoka v. Qhinnappa:! and Ramlal Sahu v. Musammat Bibi Zokra', distinguished. 

Bai Sona v. Bat Hiragavr?, not followed. 

Donkangounda Ramchandragounda v. Revanaliddappa Shivlingappa*, commented upon. 

Navalrom v. Javerilal’, Gopalrao Vithal Deshpande v. Bhavanrao Nagnath Mutalik Desai’, 

Suleman v. Asmad', Vaman Shripad v. Mabi’, Baboo Lekhraj Roy v. Kunhya Singh,” Abdul- 

rahim v. Sarafalls,° and Zimbler v. Abrahams, referred to. 

Oxa Mansursaheb on February 22, 1889, leased out certain land for thirty years 
to West Patent Press Co., Ltd., Bagalkot (defendant No.1), under a registered deed 
which was to the following offeot :— 

“The land described as above, which is of my ownership by purchase and which is in my 
Wabiwat almce many years, I have given you on an annual rent of Rs. 40. I have given it to you 
for a period of 80 years. At the end of these 30 years, if I so choose or desire, I may continue 
your lease. I have no oBjection if you ereét buildings and lay out lanes on this property, provided 
you do so, with the permision of the Government. If you want to leave the premises and go 
sway, you should take with you the wood-work and fron machinery, but leave the standing walls 
on the land for us. You should not obstruct my cutting and removing the trees standing on the 
land. If any payment Is to be made to Government far the buildiags erected by you, you shall 
havo to pay it yourself eto.” 

On April 26, 1900, Mansursaheb cancelled the lease of 1889, and executed another 
lease in favour of defendant No. 1 for a period of thirty years, which was in the 
following terms :— 

“The land mentioned above is of my ownership by purchase and is in my Wahiwat since a 
longtime. But I have given this land to you on a rent of Ra. 40 per year.. .I have given this land 
to you for a period of 80 years, by a deed, dated February 22,1889. Today, I have cancelled that 
Karar (i.e. Karar of February 22, 1889). I have received from you Rs. 40 as rent for the 
current year and have taken the rent for the year 1901 and 1903, i.e. Rs. 80 in advance. At the 
end of the remaining years out of the agreed period of 80 years, you may continue on the premises, 
#0 long as you choose or desire, provided you go on paying me Ra. 40 as tent every year. You 
may erect buildings or lay out lanes on the premises and I have no objection far the same, if you 
-do so, with the permission of the Government. In case you want to quit and go, you should re- 
move your wood-work and machinery and leave the walls on the land for us eto. oto.” 

Defendant No. 1 had entered into possession of the land and had erected. buildings 
and planted machinery fcr the purpose of ginning and pressing. On July 8, 1940, 
defendant No. 1 assigned his righta under the lease, dadine the buildings and maohi- 
nery to one Dodveerappa. 

On June 14, 1947, Bawasaheb and another (plaintiffs) who were the heirs of 

eb, the lessor, filed the present suit against defenant No. 1 and the succes- 
„Bors in title of Dodvesrappa, to recover ion of the land, alleging that as 
.defendant’ No. 1, the lessee was holding under a tenancy at will, he was not entitled 
to trhnsfer his rights to a third party and that the transfer terminated his tenancy. - 
The defendants contended that the tenancy was nota tenancy at will but was a 
permanent tenancy and that, therefore, the assignment was valid. The trial Judge 
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1 (1912) L L. R. 86 Mad. 557. 7 (1877) P. J. 177. 
e 2 ERT L. R. 20 Pat. 115. r 8 (1879) I. L. R. 4 Bom. 424. 
8® (1926) 28 Bom. L. R. 552. ‘ 9 (1877) L.R. 41. A. 228. F 
4 (1942) 45 Bom. L. R. 104. 10 (1928) 380 Bom. L. R. 1506. » 
5 l K. B. 577. 
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held thatthe lease was a permanent lease tarminable only at the option of the lessee 
and dismissed the plaintiffs’ suit, observing in his judgment, as follows :— 

“In the present case, defendants Nos. 1 to 8 have positively taken the stand that they are 
permanent tenants on the land, as was done in the case of Bas Sona v. Bai Hira Gavart, 28 Bom. 
L. B. 552. Becondly, we find that the deeds of both 1889 as well as 1900 are not passed in the 
‘name’ of anybody as the manager of defendant No. 1 company, but in the name of defendant No. 
i company itself. In Bat Sona’s case, the lease was constitutéd by a rent-note passed by the 
lessee to the effect ‘And so long as I go on paying the rent...you will not be entitled to get this 
Makan vacated’. Macloed O. J. had held that ‘a document of lease couched in these words creates 
a permanent lease, that is to gay, the lessee is entitled to remain in possession so long as he pays 
the agreed rent, and the lease must enure for the benefit of his heirs under s. 108 (9) of the Transfer 
of Property Act.’ In deciding this case Macleod O. J. had disproved of the ruling in Vaman 
v. Maki (4 Bom. 424) and has observed that it mrust have bean decided on some fanciful grounds. 
Jt is apparent that the ruling in Bas Sona has not been followed in Abdul Rahiman v. Saraf Als 
(80 Bom. L. R. 1596) the lessee did not or had not put forth a plea there thet his 
was a perpetual ons. + Sona’s case has not bean overruled or disapproved in Abdul Rahiman’s 
caso. Moreover, ‘when any land is let out for building purposes for no fixed period, there is a 
presumption in favour of the tenancy being permanent.’ (vide Navalram v. Javarilal, 7 Bom. 
L. R. 401). DoE 

The ratio deoidends, therefore, is that, according to the view of our High Court a lease of the 
type now on hand, is positively not a tenancy-at-will of the lessor. It is either a permanent lease 
or a lease emuring for the lifetime of the lessee. The lessee in this case is a company and fortu- 
nately for it, the lease is not taken by them in the name of anybody as manager. So, we must 
follow the ruling in Bot Song's case and adopt the presumption in Navairam’s case and hold that 
the lease is a permanent lease terminable only at the option of the lessee.” 


On appeal the Assistant Judge confirmed the decree of the trial Court and diamissed 


e appeal. 

The plaintiffs appealed to the High Court. 

K. G. Datar, for the appellants. sa : 

Murzbon J. Mistry, with Crawford Bayley & Co., for respondent No. 1. 
Purshottam Trioumdas, with. N. M. Hungund, for respondents Nos. 2 and 3. 


GAJENDEAGADKAR J. The short question which arises in this appeal is as to the 
nature and the extent of the lessee’s rights under the lease in question. 

This question arises in this way. The property in suit which is S. No. 66 at 
Bagalkot was leased out for 30 years to West Patent Prees Co., Ltd., Bagalkot. This 
Fea need ia defendant ‘No. 1 in the suit. Before the period of 30 years stipulated in 
the lease had expired another lease was executed in superseasion of the first between 
the same parties on April 26, 1900. This was for 30 years. On July 8, 1940, the 
lessee assigned his rights under the lease to Dodveerappa. Defendants Nos. 2 and 3 
are successors in title of Dodveerappsa. In the present suit which waa filed by the 
lessors on June 14, 1947, they alleged that the lessee was holding under a tenancy 
at will and bo he was not entitled to transfer his rights to a third party. The said 
transfer according to the plaintiffs terminated the tenancy in question and po they 
claimed possession of the property. This claim was resisted by the assignee princi- 
pally on the ground that the tenancy in question was not a tenancy at will, but was 
a permanent tenancy. Both the Oourta below have upheld this plea and have dis- 
missed the plaintiffs’ suit. That is how in the present appeal on behalf of the plaintiff» 
Mr. Datar has urged before us that the Oourts below were wrong in not.treating the 
lease in question as constituting tenancy at will. If the tenanoy is held to be a 
tenancy at will, the assignment would be invalid and the plaintiffs would be entitled 
to a deoree for ejectment. On the other hand if the document of lease creates either 
& permanent tenancy or a tenanoy for the lifetime of the tenant then the assignment 
would be valid and the plaintiffs would not be entitled to claim possession. 

The forms in which tenanoy rights are created in India are not uniform and they 
do not conform to precedents known to conveyancing ; sometimes the words 
are not precise and it is not easy to understand from the said words the intention of 
the parties in sae the documents. Leases are often executed without legal 
assistance ; and the ai 





that the parties obtain from professional scribes does not ° 
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always contribute to make the terms clear or precise. The nature of the tenancy 
- created by any document must nevertheless be determined-by construing the doou- 
ment as a whole. If the tenancy is for a building purpose, prima facie it may be 
arguable that it is intended for the life-time of the leasee or may in oertain cases be 
even a permanent lease. Prima facie such a leageis not intended to be tenancy at 
will. But whether it is a tenanoy for life or a permanent tenancy muat ultimately 
depend ‘upon the terms of the contract itself. And in construing the terms of such 
contracts the Courts must look at the substance of the matter and decide what the 
parties really intended to do. 

It would be convenient to refer to a decision of our Court in this connection. In 
Navalram v. Javerilal’ where the land was let out for building purposes Jenkins C. J. 
antl Aston J. held that it w&s a permanent lease. The head-note to the case reads 
as if the Court decided that wherever any land is let out for building purposes for no 
fixed period, there is always a presumption of the tenancy being permanent without 
reference to the words of the grant iteelf. It seems to us, hoever, that the broad. 
proposition which the head-note sets out cannot be said to have been laid down in the 
judgment itself. In fact, the learned Chief Justico was at pains to point out that the 
words nsed in the lease clearly indicated the intention ot the lessor to confer upon the 
lessee the rights of a permanent tenant. The clauses in the lease were subjected to a 
close examination.“ Even the scheme of punctuation was considered. Ultimately , 
on & construction of all the clauses read together, the learned Ohief Justice came 
to the conclusion that the lessor’s intention was to create permanent and hereditary 
tenancy rights in favour of the lessee. It is true that the learned Chief Justice added 
in rt of his conolusion that the Court was entitled to have regard to the purpose 
for which the land was originally let and called in aid the presumption in favour of a. 
permanent tenure for which there was authority in the earlier decisions of this Court 
in Ramchandra v. Tukaramshe* and Armugum v. Durgappa?. It would thus be seen. 
that though in the case of a lease granted for building purposes the Court may be- 
disposed to draw an inference in favour of the tenant obtaining permanent tenanoy- 
rights, the question may still have to be determined not solely on such a presumption, 
but in the light of the words used in the document itself. 

If the lease is for a definite period and before the period is over, the lessee dies, 
during the remainder of the period, the leasehold righta enure for the benefit of 
his heirs, unless the document clearly ulate that in case of the lessee’s death 
before the expiration of the period the righta of the lessee are not to «nure for the 
benefit of his successors. the lease is for an indefinite period, it doea not enure 
for the benefit of his heire. It is usually for the life-time of the lessee himself, un- 
less again it clearly appears from the contract that the benefit of the lease is intended. 
to accrue to the successor of the leasee. If the lease provides that the leasee would. 
continue in possession of the property ao long as he pays rent, it is usually regarded 
as a lease for an indefinite period and as such for the life-time of the lessee. The 
conditjon that the lessee will remain in possession so long as he pays rent gives the- 
tenant the right to continue in possession on payment of rent and imposes an obliga- 
tion on-the landlord to accept the said rent and to allow the tenant to remain in 
` possession so long as the rent is thus paid. If the leaso is expressed to be terminable 
at the ore of the lessor or at the option of the lessee it creates a tenancy at will. 
and such tenancy is determined at the option of either party to the contract. A 
tenanoy at will is necessarily determined by the death of the leæee. It can be deter- 
mined by the lessee creating a lease in favour of another person or by the leases. 
asaigning his right to a stranger. There is no dispute about these general princi- 
pleæ.°® 

Let us, therefore, first try to consider the present lease in the light of these prinoi-- 
ples apart from judicial decisions. As I have already mentioned, before the period. 
prescribed by the first lease expired another lease came to be executed between the- 
parties on April 26, 1800. This latter lease refers to the earlier lease and purporta 
to eancel it. The lease then goes on to say that at the end of the remaining years. 


1 (1005) 7 Bom. L. R. 401. 8 (1898) P. J. 818. 
2 (1884) P. J. 250. 
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go, you ahould remove your wood-work and machinery and leavesthe walls on the land for us, .°.” 
Mr. Datar contends that the only change which was effected in the terms of the first. 
lease by the second lease was that it left an option to the lessee at the end of the 
stipulated period to decide whether to continue on the premises or leave. ‘I should 


period the lessee is given the option to determine the lease, the option must enure 
or the benefit of the lessor as well and the lease must be considered as! creating 
tenancy at will. As I have already indicated the decision of this uestion must 
ultimately depend upon the constructionf the lease read as a whole. construing, 
this lease, it would be relevant to bear in mind that the plot was let out to the tenant 
to remember that the period stipulated 
under the lease was 30 years and what is more important is that even at the expira- 
tion of this period of 80 years the lessee was allowed to remain in posseesion: the 
ong a8 he paid Re. 40 as rent every year to the landlord. Besides we 
ve the alause giving the lessee the option to determine the lease. Mr, Datar 
wants to concentrate on the last clause in construing this lease and his er eunient 
is that the other clauses are in a sanse subsi anil ths most important clause is 
the clause which gave the lessee the option to determine the lease at his pleasure. 
We are not prepared to accept this contention. It is perfectly true that is & 
clause which seems to give the option to the lessee to vacate the preniises when he 
likes. But reading the lease as a whole we think that the lessee is given the-right to 
continue on the plot 80 long as he pays the rent. In other words, we take the view 
that the words “so long as you choose or desire” must be read along with the proviso 
which gives tho lessee the right to remain in possession of the land as long as he 
ys tho rent and the effect of reading the two clauses eons is to emphasize the 
easee’s right to remain in possession for an indefinite peri subject only to the condi- 
tion that h 
ment appears to be to allow the tenant to remain in possession so long as he pays 


phasis is on the right of the tenant to remain in possession subject to payment of 
rent and the subsequent olause giving him the option to terminate-the lease i} merely ° 
incidental and subsidiary. In our opinion, therefore, on's fair and reasonable- 
construction ot this document, it must be held that the lessee was entitled to remain. 
in possession of the property as lessee for his life. è ry tod g 

Tt is now necessary to consider the several authorities which have been cited be- 
fore us by Mr. Datar. Mr. Datar has swrongly relied upon the decision of the Madras. 
High Court in Mantcka v. Chinnappa in which it bas been held that » v am 

“A lease by which the leanees are to hold for such time as they require or wish ima tenancy 
ab the will of the lessee which in lew is a tenancy at the will of the leasor also”. LU e © 
To the same effect is the decision of the Patna High Court in Ramlal Sahu v.: Mussam- 
1 (1912) I. L. R. 86 Mad. 557. A ed i 
L. R5. 


> 
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mui Bibi Zohra!. There can be no dispute, we think, that ifa tenancy is made deter- 
minable at the option either of the lessee or of the lessor, jt is in law a tenanoy at 
will and as such is determinable at the option of either party. 

` #4 tenancy at will’, says Halsbury in 2nd edn., Vol. KX, pars. 180, “is a tenancy under 
which the tenant is in posession, and which is determinable at the will of either landlord or 
tenant ; and although upon its creation it is expressed to be at the will of the landlord only or at 
the will of the tenant only, yet the law implies that it shall be at the will of the other party also ; 
for every lease at will must in law be at the will of both parties”. 
But we must point out that this position arises when the lease clearly and unambi- 
guoualy contains a clause leaving it to the option either of the landlord or of the lessee 
to determine the leaso. In such cases wo pe. do not find any clause permitting 
tht lessee to remain in possession of the leased premises so long as he continues to 
pay the agreed rent. The lease stipulates for the payment of rent, deacribes the pre- 
mises let out and as to the duration of the lease it merely provides that it be 
determinable either at the option of the lessee or at the option of the leasor. In the 
two decisions to which Mr. Datar has referred the lease was exactly on these lines. 

The question as to how and when a lease at will is determined arose for decision be- 


: fore this Courtin a narrow and limited form in thres reported judgments to which our 


attention has been invited: Gopalrao Vithal Deshpande v. Bhavanrao Nagnath Matalik 
Desai?, Suleman v. Asmed?, and Vaman Shripad v. Maki‘. And in all these three 
cases it was held that a tenancy at will is determined on the death of the leases for the 
obvious reason that after his death his will cannot be exercised. These three decisions 
are, in our opinion, not inconsistent with the view that a tenancy at will is also deter- 
minable at the option of either the lessor or the lessee. It must be pointed out that 
in al] these three decisions the Court had no occasion to consider the larger question 
as to all the modes in which a lease or tenancy at will can be determined and on 
what terms a tenancy at will can be said to be created. They were dealing in each 
one of these cases with contracts which clearly amounted to tenancies at will and 
they held that such tenancies at will were determined by the death of the lessee. 
Tt is obvious that these decisions do not mean that tenancies at will can be deter- 
mined only by the death of the lesseand in no other manner. 

This view was consistently followed in this Court until Macleod O. J. and Crum 
J. dissented from it in Bai Sona v. Bat Hiragavri®. In this case the Court was doat. 
ing with a lease which stipulated that “so long as the tenant goes on paying rent to the 
landlord, the landlord will not be entitled to get the demised premises vacated” and 
it was held that such a lease created a permanant lease and it cannot be put an end 
to by the death of the lesses. In coming to this conclusion Macleod C. J. referred 
to the three devisions which I have already cited and observed that he was not inclined 
to follow them. It may be relevant to point out farther that having to the 
terms of the contract with which the Court was dealing in Bat Sona’s case there was no 
occasion to apply the principle laid down in the three earlier decisions because in the 
said three decisions the stipulation that a tenant was to remain in possession of the 
premfses let out to him so long as he continued to pay the rent was absent. In other 
words, the learned Judges who had decided the three earlier cases had no occasion 
to consider the effect of the clause which assures to the tenant the right to remain 
in possession of the premises so long as he continues to pay the rent. Even so it was 
‘assumed that the ratio in the said three decisions was inconsistent with the view 
which the Court was taking in Bai Sona’s case and Macleod O. J. expressed his inabi- 
lity to follow that reasoning. Incidentally with .espect it may be pointed out that 
it was.not correct to have assumed that the tenancy rights which are transferable 
under s. 108 (j) of the Transfer of Property Act are necessarily heritable. We can 
wall imagine cases of rights which are transferable and yet which may not be heri- 
table;, The decision in Bat Sona’s case has been dissented from in several reported 
judgments of this Court, and it has been held that wherever by the terms of a lease a 
tenant is given the right to remain in possession of the premises let out to him so long 
aho pays rent,.the tenancy is a tenancy for an indefinite period and as such for the 
- 1 (1940), L'R. 20 Pat. 115. 4 tiae, I. L. R. 4 Bom. 424, ° 


2 (1874) P. J. 279. - 5 (1926) 28 Bom. L. R. 552. 
3 (1877) P.J.177. 
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lifetime of the tenant. The rights of the tenant are transferable but they do not 
survive after his death. - 

In Donkangounda Ramchandragouda v. Revanshiddappa Shivlingappa’ Beau- 
mont O. J. and Wassoodew J. had occasion to construe a lease exactly similar to the 
lease which fell to be construed in Bat Sona’s case. A house had been let out to the 
tenant and the tenant was authorised to remain in possession of the house so long 
as he continued to pay rent. The lease provided that in any year if the tenant failed 
to pay the annual rent, he would give up possession after paying the arrears of rent. 
The learned Judges came to the conclusion that the tenancy created by this contract 
was a tenancy for life. It was transferable but not heritable. When the decision 
in Bat Sona’s case was cited before this Bench they e their emphatio dis- 
approval and indeed the learned Chief Justice went to the length of observing thåt 


expressly dealt with a contract by which the tenant was allowed the right to remain 
in possession of the premises let out to him so long as he paid rent. As I have al- 
ready pointed ont the said decisions were dealing with a tenancy at will and the only 
question which they had to consider was whether the rights of a tenant at will could 
be said to survive the death of the tenant. The position, therefore, is that subsequent 
to the decision of this Court in Donkangouda v. Revanshiddappe this Court has al- 
ways taken the view that the contract of tenancy which authorises the tenant to re- 
main in possession of the property on payment of rent is a contract for an indefinite 
period and therefore must be treated to be a contract valid during the life-time of the 
tenant. 


The rule of construction, by which a grant of any property to the lessee on condi- 
tion that he should remain in posseasion so long as he pays rent amounts to a lease 
for the lifetime of the lessee, has been laid down by the Privy Council in Baboo 
Lekhraj Roy v. Kunhya Singh?. Their Lordships of the Privy Council were dealing 
with a pottah which had been granted in 1808 to the respondents’ ancestor, ‘to 
continue during the term of the mokurruri of the grantor.” It ap from the 
evidence that the grantor’s kabulayat dated 1788 acknowledged the power of the 
Government to put an end to the lease of that date at the end of one year. The 
Privy Counoil held that the grant to the ancestor of the respondenta was not of an 
indefinite nature, enuring only for the life of the grantes, but passed to the heirs th 
whole of the interest of the tor. While dealing with the question of construing 
this grant, their Lordships observed that (p. 226) : 

“..Tf{t oan be ascertained definitely what that term [of the lease] is, the rule of construction 
that a grant of an indefinite nature enures only for the Life of the grantees would not apply Ifa 
grant be made to a man for an indefinite period, it enures, generally speaking, for his life-time, 
and passes no interest to his heirs unlees there are some words shewing an intention to grant an 
hereditary interest. That rule of construction does not apply if the term for which the grant is 
made is fixed or can be definitely ascertained”. 

In the present case we are dealing with a contract which is somewhat complex as 
T have already indicated. It contains three different clauses, the first clause refers 
to the period of 30 years already stipulated for. The second clause gives a right to 
the tenant to continue in possession of the premises 80 long as he pays the rent and 
the third clause gives him the option to determine the tenancy at his pleasure. °A 
contract of lease very similar to this contract came for decision before this Court in 
Abdulrahim v. Sarafalls*. It was a building lease for a term of 25 years and it sti- 
pulated that after the expiration of the said period, the lessor would go on taking the 
agreed rent as long as the field would remain in possession of the tenant. Then the . 
sontract went on to say that on the day on which the leesee would hand over the fieRi 


1 (1942) 45 Bom. L. R. 194. 3 ee L. R. 41. A. 228. 
2 (1879) I.L. R. 4 Bom, 424. 4 (1928) 80 Bom. L. R. 1596. 
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into the leasor’s possession, on that day he should remove the building of his factory 
and the lessor would take the field and the repaired well irto his possession. Patkar 
and Baker JJ. held that this lease was not intended to expire at the end of 25 years. 
The lessee was to remain in posseasion 80 long ashe pleased and so long as he paid the 
rent, that is, it was to enure during the lifetime of the leases. Mr. Justice Patkar 
who delivered the judgment of the Bench considered the previous decisions bearing 
on the point and came to the conclusion that in dealing with a lease which provides 
jn the Året instanoe for a stipulated period and then gives the tenant the right to 
remain in possession of the land so long as he pays the rent and also adds that he may 
yacate it at his option, the option mast be deemed to be exercisable for the benefit 
of the leasee alone and not for the benefit of the lessor. The principle of reciprocity 
Which is applicable to a teftancy at will properly so called cannot be invoked in the 
caso of such a contract. With respect, we think this conclusion is 2s In coming 
to this conclusion Patkar J. cited a passage from Halsbury, Vol. , para. 931, 
where it is observed that in osses in which a landlord lets a house and agrees not to 
raise the rent as long as the tenant pays it regularly, the tenant is regarded as a tenant 
for life. If the agreement is for life it operates as an agreement to lease for the life 
of the tenant subject to regular payment of rent, and for most purposes it is equi- 
valent to a formal lease by deed for the tenant’s life. 3 

_ One of the cases cited in support of this statement of law is Zimbler v. Abrahams". 
Mr. Datar has invited our attention to the fact that this passage is not reproduced ir 
the present edition of Halsbury in the main body of the text, but it is cited in the 
foot-notes. That is so, because the statement of law which was contained in the 
earlier edition of Halsbury ia affected in part by the provisions of the English Pro 
perty Act of 1926. The foot-note where the same proposition is stated itself make: 
this position clear. The foot-note to para. 163 of Vol. XX of Halsbury, p. 161 o 
the present edition, says that a tenant who entered into an agreement in writing t 
rent a house, the landlord ing not to raise the rent so long as the tenant paic 
it regularly, was before 1926, entitled to obtain the t of a lease for his life. In 
deed it is this proposition which is borne out by the degision of Zimbler v. Abrahams 
Therefore, in our opinion having regard to all the clauses which are to be found in th 
contract of lease in the present case it must be held that the tenant had a right t 
remain in possession of the property leased out to him so long as he paid the rent an: 
so this is a tenancy for the life-time of the tenant. Binoe the lessee in this case is : 
registered oompany, we must hold following the decision of Mr. Justice Patkar an 
Mr. Justice Barlee in Indian Cotton Oo. v. Raghunath® that the leasehold right 
enure so long as the company lasts. 

__ In this view of the matter, we must reverse the finding made by the Courts belo 
that the lease in suit is a permanent lease and hold that it enures during the life-tim 
of the company, that is to say, eo long as the company exists. That, however 
does not aftect the decree by the Courts below. 

Ë The appeal, therefore, fails and is dismissed with costs. 


z Appeal dismisse 


1 [1808)-1 K- B. 577. . 2 (1980) 88 Bom. L. R. 111. 
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Before Mr. Justices Gajendragadkar and Mr. Tustin Ohainani. 
HIMATSING DHANSING RAJPUT v. SONU DEVSING RAJPUT.* 


Bombay Agricultural. Debtors Relief Act (Bom. XXVIII of 1947), Secs. 40, 4, 28t—Sals by debtor 
pending application for adjustment of his debis under s. d—Dobts of debtor not discharged at 
dats of sale— Whether sale votd—Poloy underlying Aci—Distinction between 3. 28 and a. 40— 
Policy underlying seotion when could be considered by Couri—Tranafor of Property Act (IV of 
1882), Secs. 53, 53—Otwvil Procedures Code (Act V of 1908), Secs. 64, 65. 


If a transfer is made contrary to the provisions of s. 40 of the Bombay Agricultural Debtors 
Relief Act, 1947, it is void and conveys no title to the transferee. 

The policy undertying the Bombay Agricultural ‘Debtors Relief Act, 1947, is, first, jo 
determine the value of all the assets of the debtor and, ther’, scale down his debts. If-that 
be so, the provisions of s. 40 of the Act ftt in with the policy of the Act. Onoe an applica- 
tion is made against a debtor for adjustment of his debts, Legislature desires that all his 
property should remain intact, available for the purpose of discharging his debts. That is 
why s. 40 prohibits allenations without the sanction of the Court. 

Section 28 of the Bombey Agricultural Debtors Relief Act, 1947, protects the creditors 
against fraudulent allenations made by the debtor. On the other hand, s. 40 of the Aot 
does not refer to the fraudulent intention of the debtor at all. The disability imposed by 
s. 40 upon the debtar to alienate his properties is general, subject of course to the provision 
that he oan make tho alienation with the permission of the Court. A transferee under s. 40 
would not be permitted to raise the plea that he hes acted bona fide or has paid valuable consi- 
deration or that the transfer in his favour was not fraudulent. There is in a sense an absolute 
prohibition against transfers until the debts of the creditors are fully discharged. The 
reasonable way to reconcile the provisions of æ. 28 and 40 is to hold that s. 28 deals with 
alfenstions made before the proceedings commence under s. 4 of the Act, and the provisions 
of s. 40 apply to al) alienations made subsequent to the commencement of the proceedings 
under the Act until the debts due by the debtor are discharged. Alienations falling under 
s. 40 may be made either before the award is made or thereafter. The prohibition enacted 
by s. 40 comes into operation as soon as an application is made under s. mand ls paratia 
continues until the debta due by the debtor are discharged. 

The argument based upon the policy undertying a section or an Act must be accepted with 
caution. If the words used in the section are clear and unambiguous and they admit of only 
one meaning, it is the duty of the Court in interpreting the said section to give the words 
their plain grammatical meaning. If it appears to the Court that the Literal construction 
of the words might lead to wholly unreasonable and undesirable results, perhaps the Court 
may be justified in considering the policy underlying the section with a view to adopt a 
non-literal and liberal meaning of the words used. If the words used are not clear and are 
ambiguous, consideration of the policy undertyimg the section may become relevant. 

Phillpotts v. Phillpotts, discussed. P” 


Ore Sonu (defendant), who owned two agricultural lands in an taluka, on 
April 6, 1948, sold these lands by two sale-deeds to Himatsing (plai intiff) for Re. 
2,000 and Re. 4,000 mia) ponivay Some time previously to the execution of thesale- 
deeds, an application for the adjustment of the debts of the defendant was made 
before the Court under s. 4 of the Bombay Agricultural Debtors Relief Aot, 1947. 
This application was disposed of on August 31, 1950, and it was held that the de- 


* Deoided, July 24, 1958. Second to appear before it on a day to be specified in 


No. 461 of 1951 (with 8. A. No. 462 of 1961), 
from the devision of D. R. U, , Assistant 
Judge, at Nasik, in Appeal No. 191 of 1949, 
the decree passed by I. 8. Pawate, 
Oivi Ju (Junior Division), Satana, in 
Olvil Suit No. 85 of 1049. 
The section is as under :— 

(I) If in the course of the hearing of 
an application made under sectian 4, the Court 
finds that the debtor has made an alfenation 
of property or created any incumbranoe there- 

intent to defeat or di any of his 
creditors, thb Court shall, by notloe, summon 
the debtor and the person in whose favour the 
alienation or incumbrance is made or oreated 


the notioe. 
{2) On the day 
such other day to 


ified in the notloe or 

ch the hearing may be 
adjourned the Oourt shall hear the ios and 
record evidence as may be produced and if ét is 
satisfied that the alienation was made or the 
incumbrance was created with intent to 
defeat or delay of the oreditors of the 
debtor, the Oourt declare the alienation 
or incumbranoe to be vold. 

(3) Nothing in +this section shall 
the rights of an alienee or the holder of an 
cumbrance in good faith and for valuab 
consideration. 

1 (1850) 20 L. J. O. P.11. 
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fendant was liable to pay to his creditors Rs. 27-6-6, the amount being determined 
after scaling down the debts of the defendant under the Att. 

On March 2, 1949, the plaintiff filed the present suits inst the defendant to 
obtain possession of the lands alleging that the defendant delivering the lands 
into his possession had wrongfully dispossessed him on June 15, 1948. The defendant 
inier alia contended that as the alienations were made during the pendency of the pro- 

i under the Act and as he was a ‘debtor’ under the Aot, the alienations were 
not valid and could not, therefore, be enforced inst him. The trial Judge held 
that the alienations were invalid under s. 40 of the Aot and dismissed the suit, 
observing in his judgment as follows:— 

“«,,.But the alear intention of the Legislature in enacting s. 40 seems to be to make all such 
alfenations invalid until all thé debts of the debtor are discharged. To give a decree to the 
plaintiff for possession would be to come in the way of the award creditors of the defendant under 
the B. A. D. R. Act, in getting their debts discharged. Mr. Gupte said that the creditors would 
not be prevented from following the property into the hands of the plaintiff. But the creditors 
would have to make the present plaintiff a party to the proceedings along with the defendant and 
then only they would be able to follow the property into the hands of the present plaintiff. Why 
should the creditors be subjected to the mconvenience and delay involved in such a procedure ? 
There is also the possibility of the plaintiff himself making an alienation of the land and then the 
creditors would have to pursue the plaintiff's alienece also and this would go on without end. I 
think therefore that under the provisions of s. 40 of the B. A. D. R. Act the suit sale-deed is in- 
valid and that the plaintiff is not entitled to get possession of the land till all the defendant's 
debta are discharged.” 

On appeal the Asaistant Judge confirmed the decree of the trial Court and dismissed 
the appeal, observing as follows :— 

«« Aooording to the provisions of the Act (ss. 29 and 80) the Court has to detarmins the paying 
capacity of the debtor according to certain rules. That is determined on the basis of the lands 
which belong to the debtor and are in his possession. Thepaying capacity cannot be determined 
on a fiction that the lands belong to the debtor and are in his possession though actually they 
would be in the possession of the vendee. The determination of the paying capacity is alec 
directly relevant to the scaling down of the debts and to the number of instalments in which the 
debts can be paid off by the debtor and the Insolvency provisions of the Act have to be applied i! 
tho Court finds that according to the paying capacity the debtor will be unable to pay in 1i 
annual instalments. Therefore, to hold that the plaintiff has got the right of posseasion by. reasoz 
of the transfer of the ownership under the sale-deeds would defeat the object of the Act.” 


The plaintiff appealed to the High Court. 


B. N. Gokhale, for the appellant in both appeals. 
G. A. Desai, for the respondent in both appeals. 


QAJHNORAGADKAR J. The point of law which arises in these two appeals is whether 
the sale-deeds passed in favour of the appellant by the respondent are valid in view 
of the provisions of 8. 40 of the Bombay ioultural Debtors Relief Act. 

THe property in suit consists of two fields, S. Nos. 114and30 of Aundanecha Pade 
in taluka. These survey numbers originally belonged to the defendant 
They were sold by him to the plaintiff by two sale-deeds executed on April 6, 1948 
for Re. 2,000 and Re. 4,000 respectively. The plaintifr’s case was that he was pu 
in possession of the properties conveyed to him and that he was subsequently di 
possessed. That is why on March 2, 1949, he has filed the present suits to obtair 
possession of the said two fields. 

The defence was that the sale-deeds executed in favour of the plaintiff are invalic 
and convey no title to him and this defence is raised under s. 40 of the Bombay 

icultural Debtors Relief Act. It appears that an application for the adjustmen 
of debts of the defendant had been made before the Court under s. 4 of the Bomba; 
Agricultural Debtors Relief Act. That application was ultimately disposed o 
on August 31, 1950, and it was held that the defendant was liabloto pay Re. 27-6-6 t 
hjs creditors. This amount was determined after scaling down the debte of th 
defendant under the provisions of the Bombay icultural Debtors Relief Act 
The defendant, therefore, contended that the sales in favour of the plaintiff fell within 
the mischief of s. 40 of the Act. Both the Courts below have held that the sale 
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deeds are invalid. That is how the only question which we have to consider in the 
present appeals is, what is the effect of the provisions of s. 40 of the Bombay Agri- 
cultural Debtors Relief Act? 

Section 40 provides that— 

“Notwithstanding any law or contract but subject to the provisions of sections 41 and 53, 
no alienation of any property belonging to a debtor who is a party to any proceedings under this 
Act or an award registered under this Aot, made by him before all his debts are discharged shall 
be valid, except with the previous sanstion of the Court.” = % 


It is common ground that the defendant is a debtor, that an application was pending 
against him for the adjustment of his debta under the provisions of this Act and that 
at the time when the aale-deeds were executed in favoyr of the plaintiff the debte of 
the debtor had not been discharged. Mr. Gokhale, however, contends that in con- 
struing the provisions of s. 40 we should bear in mind the policy underlying the said 
provisions. Avocording to Mr. Gokhale the policy underlying the section is to protect 
the oreditors’ claims and that is why limitation has been imposed upon the powers of 
the debtor to alienate his properties until his debts are di . It is, of course, 
clear that if an alienation is made by a debtor after his debts are discharged, this 
section cannot come into operation. Mr. Gokhale, therefore, suggests that we should 
construe the provisions of this section so as to-make the impugned transaction not 
binding against the creditors alone. In other words, if a transaction is made by a 
debtor contrary to the provisions of s. 40, it may not bind the creditors and they 
may ignore it, but it would nevertheless bind the parties to the transaction. 

Now, the argument based upon the policy underlying a section or an Act must be 
accepted with caution. If the words used in the section are cléar and unambiguous 
and they admit of only one meaning, it is the duty of the Court in interpreting the 
said section to eens: thairplain grammatical meaning. If it appears to the 
Court that the literal construction of the words might lead to wholly unreasonable 
and undesirable results, perhaps the Court may be justified in considering the policy 
underlying the section with a view to adopt a non-literal and liberal meaning of the 
words Psh If the words used are not clear and are ambiguous, consideration of the 
policy underlying the section may become relevant. In the present case it seems to 
us that the words used in this section are so clear that it would be difficult to acoept 
Mr. Gokhale’s argument that the meaning of the words should be limited, because 
according to him the policy is to protect only the interests of the creditors. This 
section in terms declares that no transaction which is made contrary to its provisions 
shall be valid. In the context this expression must mean that the offending transac- 
tions are invalid altogether. 

Even the argument as to the policy on which Mr. Gokhale relies cannot be of much 
assistance to him, becauseif the policy has to be considered, we must consider the policy 
of the Act asa whole. Itis known that this Act was enacted for the protection 
of the debtors as defined by it. The statutory relief which is granted to the debtors 
under the provisions of this Aot is based upon the policy of scaling down theiredebta. 
Section 27 of the Act requires the Court to determine the partic of the property 
belonging to the debtor, the value of the said property, the particulars of Any in- 
oumbrances on the said property, and the paying capacity. of the debtor. This 
sootion, therefore, requires the Court to take into account the value of all.the pro- 
perties belonging to the debtor in order to decide how equitably his debta could, 
be scaled down. Section 29 lays down the manner in which the value of the property 
has to be determined. Section 30 similarly provides for the mode of determining the 
paying capacity of the debtor. It is only after these relevant facts are found that the 
Court seta upon the task of adjusting the debte under the provisions of s. 31. 
Olearly, therefore, the policy underlying the Act is, first, to determine the value of all 
the assets of the debtor and, then, scale down his debts. If that be so, the pro- 
visions of 8. 40 fit in with the polioy of the Act. Once an application is made against 
a debtor for the adjustment of his debts, Legislature desires that all his > 
should remain intact, available for the purpose of discharging his debts. That is 
why s. 40 prohibits alienations without the sanction of the Court. If we were to 
accept Mr. Gokhale’s argument that the alienations which offend against the provisions 
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of s. 40 dre binding as between tho parties, but cannot be enforced against the até-" 
ditore’, claims, that would make the task of adjusting the debts of the debtor more 
difficult and certainly more complicated. The transferees claiming under such trans- 
fers would have to be brought on the record and their rights may have to be recognis- 
ed after. the creditors’ debts are adjusted. This Gould naturally retard and post- 
pone the early adjustment of the debts. We are, therefore, disposed to take tho 
view that even if we were to take into account the policy underlying the provisions 
of this Act, the construction for which Mr. Gokhale contends would be inconsistent 
with the said policy. The prohibition against alienations seems to us to require that 
all the properties of the debtor should be available for the adjustment of his debts 
° aa eo 
Mr. Gokhale has thenreferred us to the provisions of s. 28 of the Aot, and he has 
argued that an-alienation made by the debtor until an award is passed should be dealt 
with under s. 28 and not under s. 40 of the Act. It is only alienations made subse- 
quent to'the ‘award, says Mr. Gokhale, that fall within the mischief of s. 40. We do 
not’ think that this contention is well founded.. In oar opinion s. 28 refers to the 
alienations made before the application for adjustment of the debts is presented under 
B. 4.‘ All alienations made subsequent to the presentation of the application fall to 
be considered under s. 40. Section 28 lays down that if in the course of the hearing of 
an applitation made under s. 4, the Court finds that the debtor has alienated his 
pro ’ or created an incumbrance upon it with a fraudulent intention, the Court 
shall prooged to eld into the matter and if it is satisfied that the alienation was 
fraudulerit it ahall declare that the said alienation or incumbrance is void. The pro- 
vigo to this 'séction éafeguards the rights of an alienee or the holder of an incum- 
brance in good faith and for valuable consideration. It would be noticed that this 
section ‘aims only at fraudulent alienations. In other words, it is not all alienations 
that oan be declared to be void under s. 28; it is only such alienations as were’ 
effected by the debtor in order to defeat or delay his creditors that oan be declared 
to be void. -This, in our opinion, more appropriately applies to alienations made 
prior to the tation of the application under 8. 4. Until an application is made 
under s: 4; debtor is entitled: to deal with his property as he likes. But 
this right'is.subject to the rule of the law, corresponding to the provisions 
of s. 63 Of the Transfer of Property Act, that a debtor cannot defraud his credi- 
tors by entering into fraudulent transfers. Section 28 gives effect to this rule and 
protects: the ‘creditors against fraudulent alienations made by the debtor. On the 
other hand; g. 40 does not refer to the fraudulent intention of the debtor at all. The 
disability imposed by s. 40 upon the debtor to alienate his properties is general, 
subject.af course to the provisions that he oan make the alienation with the permission 
of the Court. A transferee under s. 40 would not be permitted to raise the plea that 
he has acted bona fide or has paid valuable consideration or that the transfer in his 
favour was not. fraudulent. There is‘ in a sense an absolute prohibition against 
transfers until the debts of the creditors are fully discharged. o, therefore, think 
that the reasonable way to reconcile the provisions of ss, 28 and 40 is to hold that s. 28 
deals With alienations made before the proceedings commence under s. 4 of the Aot, 
and the provisions of s. 40 apply to all alienations made subsequent to the coommence- 
ment of the proceedings under the Act until the debts due by the debtor are discharged. 
Alienatidns falling under s. 40 may be made either before the award is made or there- 
after. Thé prohibition enacted by s. 40 comes into operation as soon as an applioa- 
tion is made under s. 4 and its operation continues until the debts due by the debtor 
In regard to the question of o ing the words used in s. 40 it may be permi- 
satis Ons Bat that if the Tohler had intended to make the impugned 
transactions yoidable at the option of the areditors and to leave them as binding as 
between the parties to the transaction, Legislature could have used appropriate 
*wosds tó convey that intention. Section 64 of the Oode of Civil Procedure affords 
an illustration of such a provision. -Private alienations of property made subsequent 
e -to an attachment are declared by s. 64 to be void as against al) claims enforceable 
under the attachment. Legislature could have used similar words in s. 40 if it was 
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the intention of the pe rea that though the offending transaction may not be 
binding against the creditors, it should be binding as between the parties to the 
trahsaction. 

Section 52 of the Transfer of Property Act ahords another illustration where the 
Legislature has expressed a similar intention. This section prohibits the transfer 
of property pending a suit relating thereto and it provides that if a transfer is made 
exoept under the authority of the Court and on such: terms as it may impose, it 
would not affect the righta of any other party to the suit. Legislature could ‘have 
adopted this phraseology if the intention of the Legislature was as Mr. Gokhale 
suggests. We must accordingly hold that if a transfer is made contrary to the pro- 
visions of s. 40, it is void and conveys no title to the transferee. 

It is necessary to consider another argument which has been urged before us by 
Mr. Gokhale in support of the construction whioh he seeks to put on the words of 
8.40. Mr. Gokhale has invited our attention to a passage from Maxwell in which it is 
observed (p. 94) : . 

--.& conveyance of property, knowingly made solely to giveavote contrary to s8. 7,7 and 8 
Will. TIL. O. 25, which declared such conveyances ‘void and of none effect’, was void so far as to 
prevent the right of voting being acquired whioh was the whole aim of the Aot, but it was in other 
respects valid between the parties so as to pass the property.” - 

In support of this statement Maxwell refers to a decision of the English Court in 
Phillpotts v. Phillpotts!. When we turn to this judgment we find that the 7th and 
the 8th Statutes of William HI. which fell to be construed had provided that all con- 
veyanoes of properties mentioned in the section which had been brought about 
merely to multiply voices or to split and divide the interest in any houses or lands 
among several persons to enable them to vote at elections of members to serve in 
Parliament were declared to be void and of none effect and that no more than one 
aingle voice shall be admitted for one and the same house or tenement. Jervis C. J. 
put his decision more upon the congideration of estoppel than upon the construction 
of the section itself. Maule J. based his decision upon the construction of the 
section. He held that the section did not say that the was void but it only said 
that the conveyance was void. It did not say that it was void to all intents fet pur- 
pose: It only said that the conveyance was void and no more than one voice was to 
allowed. Therefore, the learned Judge came to the conolusion that the spirit 
of the Aot did not require him to go further nor did the words. The words applied to 
avoiding conveyances so far as regards their fraudulent effect. It would thus appear 
that Maule J. adopted a limited construction of the words used in the section sup- 
ported the said construction and also the specific provision-contained in the section it- 
self that despite the prohibited transfer no more than one single voice shall be ad- 
mitted for one and the same house or tenement, led to the same construction. We 
do not think that the reasoning adopted by the learned Judges in construing the 
particular section with which they were concerned can be legitimately invoked in 
construing the words of s. 40.of the Bombay Agricultural Debtors Relief Act.« Read- 
ing the section as a whole we feel no doubt that this section intends to make the 
impugned tranafers void. ‘ 

In the alternative Mr. Gokhale has claimed a decres for the refund of the amount 
whioh he has paid to the defendant under the two sale-deeds in question. In sup- 
port of this claim Mr. Gokhale has invited our attention to the decisions of the Privy 
Council in Babu Raja Mohan Manucha v. Babu Manzoor Ahmad Khan? and Nisar 
Ahmad Khan v. Mohan Manucha, Mohan Manucha v. Nisar Ahmad Khan.’ It 
must, however, be remembered that the Privy Council gave the benefit of s. £5 to 
the transferee in both these cases because the receipt of consideration was not in 
dispute. It was admitted by the alienor that the consideration had been received 
by him and the only ground on which he had resisted the alienee’s claim was that 
the alienation was void. In the present case, the position is substantially different. 
The transferor does not admit to have received the whole of the consideration ag seh 
out in the two deeds of conveyance and Mr. Gokhale isnot prepared to take a decree 


1 (1860) 20 L. J.O. P. 11. 8. 0. 46 Bom. L. R. 170. 
2 (1042) L. R. 70 I. A. 1, 3 (1940) 43 Bom. L. R. 465, P.o. 
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only in regard to the amount the receipt of which the transferor has admitted. Ifthe 
transferor wants to challenge the receipt of consideration-in respect of both the 
transactions and desires also to raise Shee pleas against the plaintiffs alternative 
claim, we do not think we would be justified in entertaining those pleas in the present 
suit for the purpose of giving the plaintiff relief under s. 65. That, in any case, is not 
the effect of the judgments to which Mr. Gokhale has referred. If the pleas which 
the transferor wants to raise, against this alternative claim are allowed to be raised, 
we would virtually be trying a new suit between the parties. The plaint would have 
to be amended ; the defendant would have to be in an opportunity to raise his 
contentions against the amended olaim and issues which would arise on these amended 
pleadings would have to be tried. In our opinion, the decisions on which Mr. Gokhale 
relies would not warrant theeadoption of such a course at this stage. 

The result is that the appeals fail and must be dismissed. 

In dealing with the question of costs, however, we would be entitled to take into 
account the fact that out of the consideration alleged to have been paid by the 
transferee to the transferor the receipt of Rs. 2,000 is admitted by the transferor. 
Even so he is taking advantage of the provisions of s. 40 of the Bombay Agricultural 
Debtors Relief Act in disputing the title of the plaintiff. Therefore, we think the 
fair order as to costs would be that parties should bear their own costs of these 
appeals. 

Appeals dismissed. 


° Before Mr. Justices Dixit. 
SOMALAL NATHALAL MISTRI v. THE VASANT INVESTMENT COR- 
PORATION.* 


Civi Procedure Codes (Act V of 1908), O. IX, r. 18, Seo. 115—Whether Court under O. IX, r. 18, 
can impose condition for payment of decretal amount, in whole or part—Court’s déscretion, in 
imposing conditions, to be exercised in fudicial mannor—Order made by subordinats Court not 
supported by evidence—-Whsther High Court can interferes in revision. 

Under O. IX, r. 13, of the Civil Procedure Code, 1908, the Court has power to impose upon 
"the defendant the condition of the payment of the deoretal amount either in whole or in 


Surayya v. Thayaranwna' and Shyam Lal Sahat v. Ram Narain Lal Seth®, agreed with. 

While the Court has got power under O. IX, r. 18, of the Code, to impose conditions upon a 
defendant, including the condition of the payment of the entire amount of the decree, the 
conditions to be imposed should be reasonable and should not be oppressive or at least 
should not be conditions which will result in the defendant not being able to defend tho sult. 
What conditions should be imposed in a particular case must depend upon the facta of each 
Case. 

If an order is made by a Court which cannot be supported, for the reason that there was no 
evidence in support of the order made, the High Oourt can interfere in revision because the 
cage would be one when the Court below having jurisdiction has acted with a material 
irregtlarity. 

On October 2, 1946, the Vasant Investment Corporation, Ltd., Ahmedabad (op- 
ponent No. 1), filed a suit against Somalal (ap t) and Keshavlal (opponent 
Yo. 2) to recover a sum of Ra. 2,44,702-8-6, due on a promissory note executed by 
the appellant in favour of opponent No. 1 on December 21, 1944, for a sum of 
Re. 3 lakhs. The suit was fixed for hearing on December 14, 1951. The appellant 
was gbaent on that date and the suit was contested by opponent No. 2. On 
December 27, 1961, the trial Court passed a decree for the amount claimed in favour 
of opponent No. 1. 

On January 15, 1952, the appellant filed an application to have the ex paris decree 
passed against him set aside. On September 9, 1952, the Court made an order setting 


° * o Decided, sage 7, 1968, Oivil Revi- lication No. 21 of 1952. 
sion Application No. 1187 of 1958, from the aaO A. I. R. Mad. 618. . 
decision of J. R. Mehta, Civil Judge (Senior 2 (1920) 5 P. L. J. 420. 


© Division), at Ahmedabad, in Miscellaneous 
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aside the ex parte decree on the appellant furnishing security for Rs. 3 lakhs and re- 
uiring the appellant tq furnish the said security within a period of two months. The 
cree against opponent No. 2 was also set aside. In the course of the judgment the 
Judge observed as follows :— 

‘‘,..In the present case I will set aside the decree as a whole but on condition of the applicant 
furnishing security for the decretal amount. It is the case of opponent No. 1 as well as of op- 
ponent No. 2 that the monetary condition of the applicant is geing down. In tho suit tho appli- 
cant had adopted delaying tactics and his contentions could not evoke any oanfidenc’. All 
this is made sufficiently clear in the Judgment. It is really unfortunate for the plamtiff that the 
decree has to be set aside on the ground of applicant’s illness at the date of the hearing. Under 
the clroumstances the applicant must furnish security if he wants to have an advantage of the suit 
being heard again. It is contended for the epplicant that ithe applicant is unable to fuenish 
security this would amount to really denying him s hearing. This cannot be helped in view of the 
nature of his contentions in the suit and the fact that he would not be able to give security shows 
that his monetary condition is deteriorating as contended for opponent No. 1. There is, there- 
fore, the greater need to demand security. Only I will give more time to the applicant within 
which he may find the security.” 


The appellant appealed to the High Court. 


N. C Shah, for the applicant. 

S. M. Shah, with C. J. Bandi, with B. G. Thakor and Matubhai Jamiciram & 
Madon, for opponent No. 1. 

È. P. Bhat and G. N. Shah, for opponent No. 2. 


Dixit J. This is an appeal from an order made by the Civil Judge, Senior Divi- 
sion, Ahmedabad, setting aside an ex parte decree on certain -onditions set out in 
the order. 

On or about October 2, 1946, respondent No. 1 filed against the appellant and 
respondent No. 2 a suit to recover a sum of Rs. 2,44,702-8-6. The suit was based 
upon & promissory note executed by the appellant in favour of respondent No. 1 on 
or about December 21, 1944, for a sum of Ra. 3 lakhs. The suit was fixed for hearing 
on December 14, 1951. It is a remarkable circumstance that a suit filed on October 
2, 1946, should have come up for hearing before the lower Court on December 14, 
1951, that is to say, after an interval of a period of five years. On that date the 
appellant was absent. Respondent No. 2 contested the suit and on December 27, 
1951, the trial Court passed in favour of responent No. 1 a decree for the amount 
claimed with interest and costa. Against the appellant the decree was an ez parte 
decree and against respondent No. 2 the decree was after contest. 

On January 15, 1952, the appellant, that is to say, the original defendant No. 1, 
filed this application to have ie ex parte decree set aside and the Court below made 
in his favour an order setting aside the ex parte decree on the appellant furnishing 
security for Rs. 3 lakhs and requiring the appellant to furnish the said security 
within a period of two months. Incidentally, the lower Court also set aside the 
decree as against respondent No. 2. Feeling aggrieved by the order defendant 
No. 1 has come up in appeal. j 

Mr. S. M. Shah appearing for respondent No. 1 has taken a preliminary objection 
which is that no ap lies in this case. The order made in favour of the appellant. 
is an order under O. IX, r. 13, of the Code of Civil Procedure. Under O. ZLIN. 
T. 1(4), an appeal is provided from an order under r. 13 of O. IX rejecting an applica- 
tion (in a case open to appeal) for an order to set aside a decree passed ex parte. In 
this cage the application has been granted. Therefore, clearly, no appeal lies under 
O. XLII, r. 1(4). The preliminary objection is, therefore, well founded and must 
prevail. 

But Mr. N. C. Shah for the appellant says that his appeal should be converted into 
a revisional application. It is now conceded that no appeal lies and I accordingly 
allow this appeal to be converted into a revisional application, subject of courge to 
payment of adequate court-fees which Mr. N. O. Shah for the appellant has under- 
taken to pay. I will, therefore, dispose of this matter on the basis of a revisional 
application. : 
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The question to be decided is whether the order complained of is in accordance 
with O. IX, r. 13, of the Oode of Civil Procedure. So far as-material O. LX, r. 13, 
provides : ; 

“,..and if he (the defendant) satisfies the Court that the summons was not daly served, or 
that he was prevented by any sùfficient cause from appearing when the suit was called on for 
hearing, the Court ahall make an order setting aside the decree as against him upon such terms 
as to ooste, payment into Court or othsrwise as it thinks fit,..." - 

The réquirement of r. 13 of O. IX is that the defendant must show that he was pre- 
vented by a sufficient cause from appearing when the suit was called on for ann 
In this case there is evidence which has been accepted by the Court below and whio 
is not disputed in this proceeding that on December 14; 1951, the appellant was 
prevent. d from appearing whefi the suit was called on for hearing because defendant 
No. 1 was taken ill and was then living in Bombay. It is, therefore, established upon 
the evidence, and which is not disputed, that there was sufficient cause for defendant 
No. 1 for not appearing when the suit was called on for hearing. So far the matter is - 
simple. But Mr. N. O. Shah appearing for defendant No. 1 contends that in this case 
the Court below was wrong in directing the applicant to furnish security in the sam 
of Rs. 8 lakhs. The contention is that under O. IX, r. 13, the only power whioh 
the Court has is the power to direct the defendant to pay the costa and not to 
pay the amount of the dearee. He relies upon what he calla the punctuation 
as occurring in the rule. His argument, if I understand it correctly, is like 
this. He says that the only terms which the Court oan impose are the terms 
as regards costs and the expression “payment into Court or otherwise” is referable 
to costs ‘and not to the payment of the decretal amount. For this interpretation 
Mr. N. C. Shah is unable to produce any authority, andit seems to mo that there can 
be no authority in his favour. The language of O. IX, r. 13, is, I think, very com- 
prehensive. The Court has power to impose upon the defendant oertain terms and 
those terms have relation to the payment of costs or to the payment of the decretal 
amount either in whole or in part or any other conditions which the Court may think 
fit to impose. The view which I take is supported by the decision of the Madras 
High Oourt reported in Surayya v. Thayaramma!. It 1s enough, I think, to quote the 
head-note in that case which is as follows: | 3 

“The wording ‘upon such terms as to’ in the Rule should be read as applying not only to 

costa but to ‘payment into Court or otherwise as it thins fit’ as well. The Rule does not restrict 
the power of the Court to impose conditions for setting aside an ev parts decree to payment of 
costs only. The wording of the Rule is comprehensive enough to include conditions as to pay- 
ment into Oourt of decretal amount or such other conditions as the Court thinks fit”. 
This view is also in accordance with the prinorple of the ruling in the case of Shyam 
Lal Sahat v. Ram Narain Lal Seth. I accordingly hold that under O. IX, r. 13, 
the Court has power to impose upon the defendant the condition of the payment of 
the decretal amount eithise in Whale ein pare. : f 

The next question is whether the condition which has been imposed by the Court 
below is a reasonable condition. The expression “such terms as to costs, payment 
into Court or otherwise as it thinks fit” suggests that the matter is one of discretion, 
but the discretion is to be exercised in a judicial manner. The conditions to be 
imposed, therefore, upon a defendant should be reasonable and not oppressive. 
What conditions should be imposed in a particular cage must depend upon the facts 
of each case. In a partioular oase the Court may come to the conclusion that the 
defendant should pay into Court the entire amount. In another case the Court may 
come to the conclusion that it will suffice if the defendant is ordered to pay a portion 
of the’decretal amount, and in a third case it is conceivable that the Court may oome 
to the conclusion that the ends of justice will be met if the defendant is made to pay 
the amount of costa only. The true principle seems to me to be that while the Court 
has got power to impose conditions upon a defendant, including the condition of the 
payment of the entire amoant of the decree, the conditions to be imposed should be 
Teasenable and should not be oppressive or at least should not be conditions whioh 
will result in the defendant not being able to defend the suit. . 


1° [1950] A. I. R. Mad. 618. 2 (1920) 5 P. L. J. 420. 
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The point to be decided, therefore, is whether in this case the condition imposed 
upon the applicant is a reasonable condition. The suit giving rise to the ex parte 
decree was based upon a promissory note of the year 1944, © suit was filed in 
1946 and ended in a decree dated December 27, 1951. The application to set aside 
the et parte decree was made on Janu 15, 1952, and the application was allowed 
on September 9, 1952. ing these dates in mind, the interval between the in- 
curring of the liability and the decres which makes the defendant liable to pay the 
decretal amount is, roughly speaking, a period of eight years, and it is a very large 
amount which, acoording to the calculations made by the learned advocates ap- 
pearing for the parties, is in the neighbourhood of a sum of Rs. 3 lakhs and a little 
more. The learned trial Judge gave certain reasons in support of the order which he 
made imposing the condition of the security of Rs. 3 lakhs. The reasons were ttes. 
He said, first, that the monetary condition of the applicant was going down. The 
second reason given by him was that the applicant had adopted € delaying tactics. 
The third reason given by him was that, looking to the nature of the contentions taken 
up by the applicant, it was necessary to impose upon him the condition of the pay- 
ment of the entire decretal amount by requiring defendant No. 1 to furnish security 
forthat amount. It is to be noted that when the applicant was put into the witness- 
box and was cross-examined by the advocate on behalf of respondent No. 1, no 

uestions were put to the applicant about his monetary condition. In the affidavit 

ed by respondent No. 1 in answer to the application made by defendant No. 1 it was 
stated that defendant No. 1 did not own any tangible immoveable property. No 
suggestion was made to defendant No. 1 when he gave evidence. It was also 
cd in the affidavit that respondent No. 1 was reliably informed that defendant No. 1 
was liable to pay heavy income-tax dues to the Government of India. No suggestion 
was made in the evidence of defendant No. 1 by respondent No. 1 to that offect. In 
the absence of any effective cross-examination upon those points, it seems to me 
that the evidence of defendant No. 1 stands and the only cross-examination was 
upon the point as to whether defendant No. 1 had a sufficient cause for not 
being present when the suit was called on for hearing. - 

Mr. 8. M. Shah who appears for respondent No. 1 argues that this is a revisional 
application and under s. 115 of the Code of Civil Procedure I cannot go into the 
reasons which have been given by the learned Judge in support of the view which he 
has taken. If the reasons given by the learned J udge were based upon the evidence 
in the case, I should not have felt the alightest diffoulty in accepting the contention 
of Mr. S. M. Shah. But, in my opinion, the reasons given by the learned Judge are 
reasons which are not to be found ın the evidence of defendant No. 1. If de- 
fendant No 1 does not own any immoveable property and the amount due to 
el Sete No. 1 is a large amount of Rs. 3 lakhs, that is a good ground for requiring 

ndant No. 1 to furnish security even for the entire amount. Again, if heavy 
inoome-tax dues were to be paid by defendant No.1 to the Government of India and that 
he was in default, that again would beagood ground for requiring defendant No. 1 
to pay a substantial portion of the decretal debt or to furnish security in ré&pect of 
that amount. But to say thatthe monetary condition of defendant No. 1 was going. 
down and that he was adopting delaying tactics is not, in my opinion, a sufficient 
reason for requiring defendant No. 1 to furnish security to the extent of Ra. 8 
lakhs. In most cases the monetary condition of a defendant generally may go down. 
Equally in most cases a defendant generally adopta delaying tactics. But if the 
law of procedure allows him to adopt delaying tactics, that T think, is no reason why 
defendant No. 1 should be di to furnish security for the entire amount of the 
decretal debt. These are undoubtedly adequate considerations inmaking asuitable 
order requiring the defendant to pay a substantial portion of the decretal amount 
or to furnish seourity. But, in my opinion, these cannot constitute valid reasons for 
holding that the defendant should, therefore, be ordered to pay the entire decretal 
amount. In my opinion, therefore, the order of the Court below in so far as it 
directs the applicant to furnish security to the extent of Rs. 3 lakhs cannot beæsup- 
ported, and if the order cannot be supported for the reason that there is no evidence 
in support of the order made, it would be-open to me to interfere with the order P 
in a revisional application. It is true that’ the jurisdiction of the High Oourt in a. 
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revisional application is of a limited character. The High Oourt can interfere with 
the order of the Court below, when it has no jurisdiction to-make the order, or has 
illegally assumed jurisdiction or having jurisdiction has exercised the jurisdiotion 
illegally or with a material i arity. But if an order is made which cannot be 
supported, it seems to me that the High Court can interfere in revision because the 
cage would be one when the Court below having jurisdiction has acted with a material 

ity. On this ground, I think, I must interfere with the order of the Court 
below in so far as the Court below has required the defendant-applicant to furnish 
security to the extent of Re. 3 lakhs. 

AsI fondant must dap of this judgment, the nature of the terms to be imposed 
upon a defendant must nd upon the facts of each case, and looking to the oir- 
cumstances and the facts o Fte case a8 a whole, it seems to me that defendant- 
applicant No. 1 should be required to furnish security to the extent of Re. 1,50,000. 
It cannot be suggested that this order will be harsh because the liability has arisen 
as long ago as 1944. It cannot be suggested that this is unreasonable either because 
the total amount due to respondent No. 1 would bein the neighbourhood of Rs. 
3,10,000. 

The order of the lower Court will, therefore, be varied and in place of the words 
“Re. 8,00,000’, the words “Rs. 1,50,000” will be substituted. Subject to the afore- 
said variation, the order sought to be revised against will be confirmed and the rule 
in this revisional application will be di with costa. The security should be 
furnished within two months from today. 

Rule discharged. 


APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. O. Ohagla, Ohief Justice, and Mr. Justice Dimi. 
THE MAHALAXMI MILLIS, LTD., BHAVNAGAR v. F. JERJEEBHOY.* 


Industrial Disputes (Appellate Tribunal) Act (XLVIII of 1950), Secs. 8, 84—Industrial Disputes 
Act (XIV of 1947), Seo. 883A—Saurashtra Industrial Dispuiss Adaptation Ordsnance No. VI 
of 1948— Application of Act of 1947 to Saurashtra by Ordinance, in 1948—Reforence of disputes 
between mil company and tts employees by Sourashira Government to tribunal set up under 
Ordinance—Applications made by employees to tribunal under s. 334, ponding referonce— 
Whether iribunal has jurisdiction to entertain applications—Oonstruction. 

On March 20, 1948, the Ssurashtra Industrial Disputes Adaptation Ordinance No. VI of 
1948, applied the Industrial Disputes Act, 1947, to Saurashtra with certain modifloations. 
On March 18, 1950, a tribunal was set up at Rajkot under the Ordinance, and on March 16, 
1951, a reference was made by the Ssurashtra Government under the Ordinance to the tribun- ` 
al of certain disputes between a mill company and ita employees. While this reference was 
pending, the employees made various applications tothe tribunal under s. 88A of the Act 
(whYoh section was added to the Act by the Industrial Disputes (Appellate Tribunal) Act, 
1950, which came into force on May 20, 1950). The tribunal made an award on the applica- 
tions made by the employees under s. 88A of the Act. It was contended by the mill company 
that the tribunal set up by the Saurashtra Government under the Ordinance had no juris- 
diction to entertain the applications under s. 38A of the Act as it was only when a reference 

e was pending before a tribunal constituted under the Industrial Disputes Aot, 1947, that 
the right of the employees aroge to make applications under s. 88A of the Act :— 

Held, that s. 3 of the Industrial Disputes (Appellate Tribunal) Act, 1950, was sufficiently 
oqmuprehenstve and all embracing to incorporate into the Ordinanoo,s. 33A which had been 
incorporated into the Industrial Disputes Act, 1947, by the Industrial Disputes (Appellate 
Tribunal) Act, 1950, and that, therefore, the tribunal had jurisdiction to entertain the appli- 
oations undef s. 38A of the Aob. 

Section 3 of the Industrial Disputes (Appellate Tribunal) Act, 1950, is general in terms and 
it is not only the provisions with regard to an Appellate Tribunal of the Aot that have to 

° Wave effect notwithstanding anything inconsistent contained in any other law, but each and 


* Decoded, September 23, 1958, O.0O.J. Ap- tion No. 205 of 1053. ° 
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every provision of the Act has got to have effect and prevail over slmilar provisions in other 
laws in force at the time. The provision contained in s. 34 of the Act is the amendment of 
the Industrial Disputes Act, 1947, and that provision must have the same effect on other 
laws as the provisions with regard to setting up of an Appellate Tribunal. No possible dis- 
tinotion can be made with regard to the effect of the Industrial Disputes (Appellate Tribunal) 
Act, 1950, to the extent that it seta up an Appellate Tribunal and to the extent that it modi- 
fies the Industrial Disputes Act, 1947. As far ass. 8 of the Industrial Disputes (Appellate 
Tribunal) Act, 1950, ts concerned, every provision of this Act stands on the same and identical 
footing. 

Tue Saurashtra Government on March 16, 1951, made a reference to the Indus- 
trial Tribunal at Rajkot under s. 10 of the Saurashtra Industrial Disputes Adaptation 
Ordinance No. VI of 1948, in respect of disputes between the i Mills, Lid., 
and the Master Silk Mills, Ltd. (petitioners), situated at Bhavnagar, and their employ- 
008, ing a demand for provident fund scheme and a gratuity scheme. The 


trib was set up at Rajkot on March 13,1950, under s.7 of the Ordinanoe, which _ 


had, with certain modifications, applied the Industrial Disputes Act, 1947, to Saurash- 
tra on March 20, 1948. 

During the pendenoy of the proceedings before the tribunal certain workmen of the 
alee were discharged and they filed complaints between October 10, 1952, and 

tober 15, 1852, under s. 83A of the Industrial Disputes Act, 1947. (Section 33A 
was introduced into the Aot by the Industrial Disputes (Appellate Tribunal) Act, 
1950, which came into force on May 20, 1950). 

The tribunal made an award on November 25, 1952, and both the petitioners and 
the employees appealed against the award to the Labour Appellate Tribunal It 
was contended by the petitioners before the Ap te Tribunal that s. 33A of the 
Industrial Di noe Act, 1947, sould aot be avoke for the reason that the Tribunal 
before which the proceedings were pending was not one constituted under Act XIV of 
1047 but was one constituted under the Industrial Disputes Act, 1947, as adapted and 
applied to the State of Saurashtra by its Ordinance VI of 1948. The Ropallato 
‘Tribunal refused to allow the petitioners to raise the contention before it and dis- 
missed the appeal. The appeal of the employees was allowed to a certain extent 
and the award of the tribunal was modified accordingly. 

The petitioners applied to the High Court for a writ of certiorari or other appro- 
priate writ, direction or order under art. 226 of the Constitution of India for inter 
alia quashing the decision of the Appellate Tribunal. The petition came on for hear- 
ing before Desai J., who diamissod i it on- August 19, 1953, delivering the following 
judgment :— 

Dasar J. This is a petition for a writ of certiorari or other appropriate writ, direc- 
tion or order under art. 226 of the Constitution in a matter arising under the Indus. 
trial Disputes (Appellate Tribunal) Act, 1950, which was originally disposed of b ‘ees 
Tndustrial Tribunal of Saurashtra. The matter raises an interesting question o 

The petitioners are two limited liability oompanies ha their registered office at 
Bhavnagar in Saurashtra. Petitioners No. 1 own two ies ett one, & “botton 
textile mills and the other, an artificial silk mills. Petitioners No. 2 also pwn an 
artificial silk mills. Owing to economic difficulties it ap that sometime before 
March 1952 both the petitioners decided to close down the production of silk cloth 
in their mills. Prior to this certain disputes were pen between both the petition- 
ers and their workmen, in respect of a demand for provident fund scheme and a grae 
tuity scheme. A reference was made to the Industrial Tribunal constituted under 
Ordinance No. VI of 1948 promulgated by the Government of Saurashtra in respect 
of the disputes between petitioners No. 1 and their workmen. A similar refesenoe 
was made to the same Tribunal with regard to the disputes between respondenta No. 2 
and their workmen. The questions which arosein both thereferences were identical. 
During the pendency of those proceedings before the Tribunal certain workmen in the 
mills of both the petitioners were discharged. ‘They filed anumber of complaints under 
8. 33A of the Industrial Disputes Act (Central Act XIV of 1947, as amended). Witbe 
the consent of the ps aora plications were consolidated and evidence was recor- 
ded in the consoli e consolidated applications were ultimately 
of by the adie ous were preferred to the Labour a Tribunal 
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constituted under the Industrial Disputes (Appellate Tribunal) Aot,-1950, against the 
consolidated order passed by the Industrial Tribunal’in these applications. All the 
appeals were taken up together and disposed of by the Appellate Tribunal. One 
oF the contentions urged before the Appellate Tribunal on of the petitioners 
was that the Industrial Tribunal had no jurisdiction to entertain any application under 
s. 83A cf the Industrial Disputes Act, 1947. Itwas argued that s.33A could not be 
invoked in the circumstanoes of the case for the reason that the Industrial Tribunal 
before which the main proceedings were pending was not one constituted under the 
Indian Industrial Disputes Act, of 1947, but was constituted pnder the Indian 
Industrial Dispuies Act, 1947, as adapted and applied to the State of Saurashtra by 
Ordinance VI of 1948. The Appellate Tribunal took the view that there was ae 
tosshow on the record before4t that the plea of want of jurisdiction had been urg 
before the Industrial Tribunal by which the applications were heard. It was pointed 
out to the Appellate Tribunal that in the written statement filed on of the 
petitioners the plea of want of jurisdiction had in terms been taken. It was on the 
other hand pointed out to the Appellate Tribunal that the present petitioners were 
themselves really anxious to obtain a decision on merits of the disputes between the 
parties as they were naturally interested in maintaining harmonious relations with 
their employees and were also interested in the settlement of the legal questions which 
had ld sie and also desired an immediate result of those disputes. It was also 
urged rete A te Tribunal that even ifit be held that the procedure under 
s. 33A was not available to the discharged workmen, there wasno doubt that the Sau- 
rashtra Government would have if necessary made a reference under the Ordinance 
to the Industrial Tribunal on the legality and propriety of the action complained of 
by the workmen. On both these points the Appellate Tribunal took the view that 
though the question of juriadiction had been raised in the written statement by the 
petitioners they themselves had thought it not worth their while to press this point 
before the Industrial Tribunal for practical reasons. In the circumstances already refer- 
red to by me the Appellate Tribunal took the view that it would not be right to allow 
the petitioners to raise the question of jurisdiction before them. This wasin faot 
the only point urged before the Appellate Tribunal. It is against this order of the 
Appellate Tribunal that the present petition has-been preferred. 

The petitioners in their petition raised numerous contentions, but only one point. 
was urged beforeme by Mr. Soorvai, learned counsel appearing for the petitioners. Brief- 
ly stated Mr. Seervai’s contention is that the Industrial Tribunal had no jurisdiction 
to decide any matter under s. 33A of the Industrial Disputes Act, XIV of 1947, 
and that aie ray Tribunal had taken an entirely erroneous view on the 
genon of jurisdiction of the Industrial Tribunal. The argument was princi 

ounded on the provisions of the Adaptation Ordinance VI of 1948 to which I 
presently advert. But before I do so it will be convenient to state certain facts 
and dates and refer to certain provisions of law. The Industrial Disputes Act, 
XTV of 1947, came into force on April 1, 1947, and was applied to the whole of British 
India.” Saurashtra was not at that time a part of India and obviously the Aot did 
not apply to Saurashtra. After April 1, 1947, and before March 20, 1948, numerous 
Indian Native States acceded to India and the State of Saurashtra came into 
existence. In some of the Indian States which became m in the State of 
Saurashtra there were some local laws relating to industrial disputes. In the 
State of Saurashtra a number of laws uniform and of general applicability had to be 

‘omulgated and one of them was the ‘Industrial Disputes Act, 1947, (Adaptation 

inance, 1948,’ which came into foroe on March 20, 1948. The ena mair 
dispates between the petitioners and their workmen were, as I have already stated, 
referred by the Saurashtra Government for adjudication to the Industrial Tribunal 
constituted under s. 7 of the Adaptation Ordinance. This was on March 16, 1951. 
The orders inier alia state— ; 
“ Now therefore in exercise of the powers conferred by ol. (0) of sub-s. (7) of s. 10 of the In- 
Disputes Act, 1047, as adapted and applied to the State of Saurashtra by Ordinance VI of 
1948, the Government is pleased to refer the said dispute for adjudication to Shri N. L. Vyas, 
Industrial Tribunal, for the State of Seurashtra, constituted under s. 7 of the sald Act...” 
Now, in the Industrial Disputes Act, as adapted and applied to the State of 
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à 
Saurashtra, by the Ordinance VI of 1948, there was no right E roat appeal giver 
to any party to the disppte nor was such right conferred by the Industrial Disputes 
Act, 1947. On January 26, 1950, the Constitution of India -came into force and 
Saurashtra became a B State as described in the Constitution. The desirability of 
having an A re Tribunal for the whole of India for hearing appeals from decisions 
of Tndastrial ibunals was felt and the Industrial Disputes (A te Tribunal) 
Act, 1950, was passed and came into force on May 20, 1950. at Act provided 
for the establishment of an Appellate Tribunal in relatidn to industrial disputes and 
certain other industrial matters. In terms it provided that appeals from decisions, 
also called awards, given by all Industrial Tribunals in all parta of India could be 
thereafter preferred to the Appellate Tribunal. The Act made provisions for the 
constitution and functions of the Appellate Tribunal and also made certain provisigna 
relating to the Industrial Tribunals set up under other laws. By s.'34 it waa 
anal that the Industrial Disputes Act, 1947, shall be amended in the manner 
specified in the schedule. The schedule annexed to the Act mentions the following 
amendments which are material for the purposes of this petition. Sub-section (2) 
of s. I of the Aot of 1947 relating to the territorial application was amended by 
substituting the words ‘It extends to the whole of India except the State of Jammu 
and Kashmir.’ Then a new s. 33A was added. The effect of this was that the 
isions contained in the Act of 1947 were amended by bringing on the statute 
boka new section 33A. After this amendment ss. 33 and PA real as follows :— 

“83. Conditions of service, eto. to remain unchanged during pendency of procesdings.— During 
the pendenoy of any conoillation proceedings or proceedings before a Tribunal in respect of any; 
industrial dispute, no employer ghall— 

(a) alter, to the prejudice of the workmen concerned in such d{spute, the oonditions of 
service applicable to ther immediately before the commencement of such proceedings ; or 

(b) discharge or punish, whether by dismissal or otherwise, any workmen concerned in such 
dispute, 
save with the express permission in writing of the conciliation officer, Board or Tribunal, "as the 
osse may be.” 

“88A. Special -provision for adjudication as to whether conditions of service, so., changed 
during pendency of procesdings.— Where an employer contravenes the provisions of section 33 
during the pendency of proceedings before a tribunal, any employee aggrieved by such contraven- 
tion, may make a complaint in writing, in the presorfbed manner to such Tribunal and on receipt 
of such complaint that Tribunal shall adjudicate upon the complaint as ifit were a dispute referred 
to ar pending before it, in accordance with the provisions of this Act and shall submit its award to 
the appropriate Government and the provisions of this Act shall apply accordingly.” 


Sn eee amendment by enactment of s. 83A was made in the Act of 1947, 
no similar amendment was made by the Saurashtra Government in the Adaptation 
Ordinance VI of 1948. The position that obtained after the passing of the Industrial 
Disputes (Ap te Tribunal) Act, 1950, was this: There was the Adaptation 
Ordinaries and there was the Aot of 1947 (as subsequently amend>xd and inoluding 
the amendment made by s. 84, and the schedule to the Industrial Disputes (Appellate 
Tribunal) Act, 1950). But it is to be noted that the Industrial Disputas Act, 1947, 
with its subsequent amendments applied to the whole of India, including Sautashira, 
because sub-s. (2) of s. 1 of the Act of 1947 was altered and the words ‘the whole of 
British India’ were substituted by the words ‘all the provinoes of India’ and thereafter, 
as I have already pointed out the words ‘all the provinces of India’ were substi 
by the words ‘It extends to the whole of India except the State of Jammu an 
Kashmir’ At all times material to this petition the position was that there were 
in foroe and operation in the State of Saurashtra both the Adaptation Ordinance VI 
of 1948, which may be described as the ‘State Law’ and the Act of 1947, which’may 
be described as the ‘Central Law.’ f od, i 

Applications under s. 33A were made to the Industrial Tribunal between Qotober 10, 
1962, and October 15, 1952. This was as I have already stated pending the adjudica- 
tion of the main references made to that Tribunal on March 16,1951. The pied 
in the applications in question was made on November 15, 1952, and the a 
in the main reference was made on December 18, 1952. 

Now, Mr. Seervai has argued that the Industrial Tribunal had no jurisdiction to ° 
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decide the applications under s. 33A of the Act of 1947 because that section is not 
a of the Adaptation Ordinance of 1948. The argument proceeded that the 
Industrial Trib was constituted under the Adaptation’ Ordinance and the only 
reference made to it was the main dispute by the o of March 16,1951. No other 
reference was made to that Tribunalin respect of the complainte the subject-matter 
of the applications in question, and as 8. 83A of the Industrial Disputes Act did not 
apply, the Industrial Tribunal had no jurisdiction to entertain the applications in 
è absence of any specific ‘order of reference. Learned counsel relied on the well- 
recognised principle of construction of statutes that when the provisions of an Aot 
have been incorporated by reference into a later Act. any addition to the provisions 
so incorporated does not affect the lattar Act unless it is specially made applicable 
toethe latter Act. Reference was made in this connection to certain observations 
‘:of their Lordships of the Privy Council in Secretary of State for India v. Hin- 
dusthan Co-operative Insurance Society... It is not necessary forme to discuss the 
question in any detail. It is a well recognised rule of construction that in such & 
case only those provisions of the earlier Act become part of the latter Act by in- 
corporation as existed at the time of moorporation. Any subsequent additions 
to or modifications in the earlier enactment cannot affect the latter Act and cannot 
be deemed to be incorporated into it unless it is expressly so stated and at all events 


unless it is not p le for the latter Act to function effectually without those 
additions or modifications. The argument based on this principle ran that the 
Industrial Tribunal not being empowered by the Adaptation inance to apply 


the provisions of s. 33A of the Industrial Disputes Aot of 1947 must be held to have 
usurped jurisdiction it did not possess. The whole basis of Mr. Seervai’s argument 
is that the main reference having been made to the Industrial Tribunal, under the 
Adaptation Ordinance it can netther take into consideration nor derive any power 
under s. 33A which was not incorporated in the Adaptation Ordinanoe. It is correct 
to say that the Adaptation Ordinance of 1948 does not contain a provision similar 
tos. 33A of the Act of 1947. But, Mr. Seervai’s argument asks me in effect to look 
at the question from an angle which in my opinion is not the angle from which the 
question requires to be viewed. The real question to which I have to address myself 
is not m the scope and ambit of the Saurashtra Adaptation Ordinance but 
also the effect of the Act of 1947 which became applicable to the State of Saurashtra 
- after the Act of 1947 was amended on May 20, 1950, by stating that it extended to 
the whole of India except the State of Jammu and Kashmir. I have also to consider 
the effect of certain provisions contained in the Industrial Disputes (Appellate 
Tribunal) Aot, 1950. 
When there are two enactments, one a State law and the other a Central Act, 
and both are applicable to the same subject-matter being within the Concurrent 
List (List TIL of the Seventh Schedule of the Constitution), both the legislations 
PRE to the same subject-matter are valid. The question as to whioh one shall 
prevail only arises when one is in confliot with the other. Itis not necessary for 
me af this to enter into the question of repugnanoy between the Union and 
‘the State legislations. The view I take is that the matter is not to be determined 
solely by applying to it the Adaptation Ordinance but by considering also the appli- 
cation of the visions of the Act of 1947. Oonsiderable stress was laid by Mr. 
Seervai that the Industrial Tribunal which dealt with the applications in question 
evas constituted under the Adaptation Ordinance and the main reference was made 
to it under that Ordinance. But since both the enactments were in operation at 
the time of the applications under s. 83A the real question so far as it touches 
_ jurisdiction would be —Had the Industrial Tribunal the power to act under s. 88A 
of the Act of 1947 when the applications were preferred to it? The jurisdiction of 
the Tribunal was in my opinion derived under both the enactments. The mere 
fact that the main reference was made under the Adaptation Ordinanoe of 1948 
is not in my opinion of particular importance. If as. 33 and 33A of the Act of 1947 
e had become applicable in the State of Saurashtra, and it cannot be questioned that 
they were, then the short point that remains to be considered is : Could thp Tribunal 


° ‘1 (1981) L.R. 58 I.A. 259, s.o. 88 Bom. L.R. 1006. 


1958. | MAHALAXMI MILLS LTD. V. F, JEEJEEBHOY (0.c.5:)—Desat J. 88 


act under these sections The view I take of the matter is that when the applica- 
tions in question were Heard by the Industrial Tribunal, it was functioning under 
both the enactments relating substantially to the same subject-matter and it derived 
ita jurisdiction and authority as much under the State law as under the Central 
law. It was the same Tribunal in which proceedings in respect of industrial disputes 
were pending, and if it was a tribunal which also derived its jurisdiction under the 
Central Act, it had both the power and jurisdiction to apply s8. 33A of the Aot of 1947 
to the applications ted to it. As I have already stated the Industrial Disputes 
(Appellate Tribunal) Act came into force on May 20, 1950. Simultaneously came 
into force the application of the whole of Industrial Disputes Act, 1947, to all parts 
of India; and simultaneously therefore came into force s. 33A which was at the 
same time made part of the Industrial Disputes Act. * In this connection it is also 
relevant and important to refer to s. 3 of the Industrial Disputes (Appellate Tribunal)’ 
Act, which lays down the effect of the provisions contained in that Act on other laws. 
That section provides that the provisions of that Act and of the rules and orders 
made thereunder shall have effect notwithstanding anything contained in any 
other law for the time being in force or in any instrument having effect by virtue 
of any such law. This section also lends support to the view taken by me. 

Mr. Q. N. Joshi learned counsel for the Government of Saurashtra placed consi- 
derable emphasis on the effect of certain provisions of the Industrial Disputes 
(Appellate Tribunal) Act, 1950, and parbioulasly 8. 8 of the Act. There is in my 
opinion substanoe in that ent. When the provisions of the law contained in 
B. 33A were being put on the statute book simultaneously with the coming into 
operation of the Act of 1950 the Legislature must be deemed to*have taken into oon- 
sideration the fact that on that day or at any event simultaneously the Act of 1947 
was being made applicable to all parts of India (which would necessarily include 
the State of Saurashtra) and it was in that enactment that by s. 33A an additional 
provision was being made. It was with that background that the Industrial Dis- 
putes (Appellate Tribunal) Act was being put on the statute book. This being the 
position, there is support for the view that s.33A did apply to the applications under 
consideration. It is also possible to view the same matter from another angle. 
There is a manifest di cy between s. 33 of the Adaptation Ordinance, 1948, 
and between s. 33 and 33A of the Act of 1847 in respect of the special provisions for 
adjudication ee to certain disputes during the pendency of the pro ings. 
In such a case 8. 8 of the Industrial Disputes (Appellate Tribunal) Act of 1950 would 
come into operation with the result that the provisions contained in s. 33A of the 
Central Aot must prevail. It is not necessary for me, however, to further emphasize 
this aspect of the case since as I have already held the Industrial Tribunal had 
in the matter of the applications in question the jurisdiction and the power to act 
under s. 388A of the Industrial Disputes Act, 1947. In the view I have taken it 
is not necessary to examine the er arguments which were advanced at the bar 
by learned counsel on behalf of respondents Nos. 3 to 13. á ` 


There is, moreover, one more consideration which cannot be ignored. The affidavita 
filed by the parties ahow that the petitioners themselves though they had raised 
a plea of jurisdiction were all along daatrous of tting the matter adjudicated upon 
by the Industrial Tribunal. The A: te Trib has taken the view that the 
conduct of the petitioners disentitled them from raising a plea of jurisdiction in the 
appeal. While I am not prepared to endorse that opinion, I do feel at liberty to act 
on pe yeas that this Court, although it has jurisdiction to interfere by means 
of a of certiorari in matters of jurisdiction, should decline to do so if in the 
exercise of ita discretion it comes to the conclusion that to do so would manifestly 
not be in furtherance of justice. Considerable evidence was led before the Industrial 
Tribunal and ite decision was arrived at on the merits of the applications. Even 
if a separate reference had been made by the Saurashtra Government, it would have 
been to the same Tribunal which in fact decided the applications. This is pot. 
a case decided by a Tribunal which did not and could not have had any sathority 
to decide’ the applications. In view of the peculiar position of the same Tribunal 
deriving jurisdiction under the two laws and the fact that the applications have ° 
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been disposed of on merits I am disinclined to entertain the petition. Having 
carefully considered the whole matter, I have reached the ‘conclusion that this is a 
matter in which the writ asked for should not issue. In the result the petition 
will be dismissed; the rule will be discharged and interim injunction dissolved. 
The petitioners will pay the costa of respondents Nos. 3 to 13 of this petition. 

I have heard an Ga the question of costs. Mr. Joshi learned counsel for the 
Government of Saurashtra informs me that notice was served on his client and they 
weré informed that if they desired to appear they might do so at their own costa. 
Mr. Joshi states that in these cirowmstances he does not ask for any costa being 
awarded to his clients. 

Mr. Buch, learned counsel for respondents Nos. 3 to 13, asks that an order for 
tated costa ahould be made ên this petition, but I think that I should quantify the 
costs. Costs of respondents Nos. 3 to 13 are fixed at six hundred rupees. 


The petitioners appealed. 


- M. P. Amin, Advocate General, with B. J. Diwan, for the appellants. 
D. H. Buch, for respondents Nos. 3 to 13. 
Purshotam Tricumdas, for the State of Saurashtra.. 


Cmaara O. J. This is an ap from a judgment of Mr. Justice Desai and it 
raises a very short point as to the construction of s. 33A of the Industrial Disputes 
Act. 


The few facts which are necessary in order to appreciate the contentions put 
forward are that the [Industrial Disputes Act (XIV of 1947) was applied to Saurashtra 
with certain modifications on March 20, 1948, by the Saurashtra Ordinance No. VI 
of 1948. On March 13, 1950, a tribunal was set up at Rajkot under s. 7 of the 
Ordinance. On May 20, 1950, the Industrial Disputes (Appellate Tribunal) Act 
came into force and on March 16, 1951, a reference was made by the Saurashtra 
Government under s. 10 of the Ordinance in of a dispute pending between 
the petitioners and their employees. On September 1, 1952, the petitioners stopped 
working the Mills, and between October 10, 1952, and October 15, 1952, the employees 
made various applications under s. 33A. On November 25, 1952, the tribunal 
made an award on the applications made by the employees under s. 383A. There 
was aN ap both by the employees and the Mills against this award to the Labour 
Appellate Tribunal and the Labour Appellate Tribunal gave ita decision on May 7, 
1953. 

Now, what is challenged before us is that the tribunal set up by the Saurashtra 
Government had no jurisdiction to entertain an application by an employee under 
8. 833A of the Act. When the Industrial Disputes Act (XIV of 1947) was passed it 
did not contain s. 383A, and when that Act was applied to Saurashtra it also did not 
contain that provision. That ion was introduced into the main Act by the 
Indastrial Disputes (Appellate Tribunal) Act, 1950. That Act set up an Appellate 
Tribuhal in order to bring about uniformity of labour decisions all over India, and 
B. 7 of that Act provided for the jurisdiction to be exercised by that A: te Tribunal. 
Section 34 of the Act introduced certain amendments in Act XIV of 1947 and those 
amendments were specified in the Schedule to the Act, and one of the amendments 
was s. 33A. Section 33A gave an important right to the employee whioh he did not 
‘possess under the old law, and the effect of s. 838A was that if an employer made 
any illegal change while a reference was pending before a tribunal, any employee 
aggrieved by such a change could complain to the tribunal and the tribunal was 
given the power to adjudicate upon that complaint. Prior to that amendment an 
employee coald not make such a complaint. He had to ask Government to refer 
that complaint to æ tribunal. Therefore, s. 33A gave the right to an employee, 
instead of being compelled to to Government, to make a complaint suo motu 
before the tribunal before which the main reference was pending. It was under 

ethis amended section that the employees of the petitioners made an application to 
the tribunal. Their contention was that while the reference made by the Saurashtra: 
Government in respect of the disputes between the petitioners and the employees 
was pending, the petitioners closed the Mills and therefore they were guilty of an 
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Ilegal change, and that, complaint was adjudicated upon by the tribunal and an 
award was given in respect of that complaint. 

Now, the contention of the Advocate General is, as it was before the learned 
Judge below, that the only tribunal which has jurisdiction to entertain an applica- 
tion under s. 33A is the tribunal appointed under the Act and not appointed under 
the Ordmanoce. It is pointed out that the “tribunal” is defined in the main Act 
as an industrial tri constituted under the Act, and the definition of a “tribunal” 
in the Ordinance is also identical. Therefore, the Advocate General says 
that you may have a tribunal constituted under the Ordinance and you may have 
a tribunal which is constituted under the Act and the jurisdiction to entertain an 
application under s. 83A is conferred upon the trib as defined in the Act and 
not as defined in the Ordinance. The contention of the Advocate General is that 
it is only when a reference is pending before & tribunal constituted under the Act 
that the right of the employee arises to make an application unders. 33A, but when 
a reference is pending before a tribunal constituted under the Ordinance he has 
no such right. It is pointed out and rightly that labour legislation is a concurrent 
subject and it is open both to a State islature and to Parliament to legislate 
with regard to it, and it is urged that the Saurashtra Ordinance constitutes a State 
legislation with regard to labour matters and the main Act is parliamentary legisla- 
tion wtih to the same subject, and unless there is repugnancy between the ` 
provisions of the two laws both the Ordinance and the main Act may have full 
sway and can be given effect to. Therefore, the contention is that in Saurashtra 
there is both the Ordinance which is still unrepealed and there is the main Act 
which was applied with modifications by the Industrial Disputes (Appellate Tribunal) 
Aot (XLVI of 1950). But asah as there is no conflict as far as s. 33A is 
concerned, the provisionsof the Ordinance should be given effect to. It may be 
pointed out that the Industrial Disputes (Appellate Tribunal) Act in Seals 
the main Act applied the Act to the whole of India except the State of Jammu an 
Kashmir, and theestoro the main Act which was not so far applicable to Saurashtra 
became applicable when Act XLVII of 1950 cameinto force. It is also contended 
by the Aarons Genenal that Act XLVI of 1950 does not amend the Ordinance 
and doesnot incorporate the amendments made in the main Act into the Ordinance. 
Therefore, whereas the main Act as applied to Saurashtra is amended and s. 33A 
forms apart of the amended Act, the inance remains unaltered and unamended 
and in the Ordinance there is no provision similar to 8. 833A. 

Now, if there was nothing more in Act XLVII of 1960 than s. 84 and the amend- 
ment to the main Act, the arguments advanced by the Advocate General would 
be unanswerable, althoughit may be said, as pointed out by Mr. Purshottam., that 
the Act XLVI of 1950 defines ‘Industrial Tribunal” as not only an Industrial 
Tribunal constituted under the Industrial Disputes Aot, but also any Court, 
Board or other authority set up in any State under any labour legislation., 
Therefore, as far as the definition of ‘Industrial Tribunal” in Act of 
1950 is concerned, it would apply not only to a tribunal set up under the Act, but 
also to a tribunal bet up under any other labour legislation, and Mr. Purakrottam 
says that in the main Act a “‘tribunal’’ is defined as an industrial tribunal con- 
stituted under the Act. Therefore, Mr. Purshottam’s contention is that when 
in s. 33A the Legislature uses the expression “tribunal”, it means an industrial 
tribunal and therefore the definition of “industrial tribunal” in Act XLVI of 
1950 is attracted to the expression “tribunal” in s. 33A. There is some force in 
that contention, but it is unnecessary for us to decide whether that contention is 
sound, because in our opinion s. 8 of Aot XLVI of 1950 provides a eae 
and conclusive answer to the argument advanced by the Advocate General. t 
seotion, which is headed “Effect on other laws”, provides : 

“ The provisions of this Act and of the rules and orders made thereunder shall have effect 
notwithstanding anything inconsistent therewith contained in any other law for the time being 
in foroe or in any instrument having effect by virtue of any such law.” e ° 
Therefore; by one stroke of the pen Parliament incorporated all the provisions of 
‘Act XLVI of 1950 in all labore legiclation in force in India at the date when eè 
Act XLVII was passed. Parliament directed that if any inconsistency was found 
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between what Act XLVIII of 1950 provided and any other law, the provisions of 
Act XLVII of 1950 were to rere There can be no doubt that there is a clear 
inconsistency between the provisions of the Ordinance and the provisions of the 
main Act as amended by Act XLVII of 1950. Whereas the Ordinance does not 
give to the employees the important right given by s. 33A, the main Act does so. 

erefore, the gifect of amending the main Act by enacting 8. 838A upon the Ordinance 
is that the provisions of the main Act must prevail over the Ordinance, and if the 
maifi Act gives the right to the employee under s. 33A to make an application in 
a pending reference before a tribunal although Parliament has not in effect amended 
the Ordinance, it has provided that this particular provision shall have effect not- 
withstanding the different or contrary provision in the Ordinance. Parliament 
oduld easily have incorporafed s. 33A in the Saurashtra Ordinance and in other 
laws in force in other parts of India, but instead of adopting that method it has 
used a more comprehensive method by enacting s. 3 and providing that the provisions 
of Act XLVII of 1950 shall prevail over any other provisions contained in any 
other law in force at the time. 

Confronted with this difficulty the Advocate General argued that s. 3 only applies 
to the appellate provisions of Act XLVII of 1960. He says the object of Act EVI 
of 1950 was to constitute an Appellate Tribunal and it is only to the extent that the 
Act seta up an Appellate Tribunal that this provision can prevail over the provisions 
of other laws. It is impossible to accept that contention. Whatever the preamble 
of Act XLVII of 1950 may say, 8. 3 is general in terms and it is not only the provisions 
with regrad to an Appellate Tribunal of the Act that have to have effect notwith- 
standing anything inconsistent contained in any other law, but each and every 
provision of the Act which has got to have effect and prevail over similar provisions 
in other laws in force at the time. One of the most important provisions of the Act 
is the provision contained in s. 84 and that provision ia the amendment of the main 
Act and that provision must have the same effect on other laws as the provisions 
with regard to setting up of an Appellate Tribunal. No -possible distinction 
can be made with regard to the effect of this Act to the extent that it seta up an 
Appellate Tribunal and to the extent that it modifies the mam Act. As far as s. 3 
is concerned, every provision of this Act stands on the same and identical footing. 
Therefore, in our opinion, s. 3 is sufficiently comprehensive and sufficiently all em- 
bracing to incorporate aa it were into the Ordinance s. 33A which has been incorporated 
into the main Act by Act XLVII of 1950. 

. It must also be borne in mind that it is impossible to assume that the object of 
Parliament in enacting s. 33A could possibly have been to give that important right 
to employees which s. 33A gives only to certain employees whose references were 
pending before certain tribunals. e object clearly was that that right should 

given to all employees where references were pending before industrial tribunals 
and where the employer made an illegal change. It is true that if the language 
‘used by the statute is clear, we cannot construe the Aot differently, because of what 
we think was the object of Parliament. But ifno possible principle can be suggested 
why such a distinction was made by Parliament, then the Court must lean against 
a construction which attributes to Parliament an unnecessary inoonsistency in apply- 
ing one law to one set of employees and another law to another set of employees. 
Fortanately, s. 3 is so clear in our opinion that it is unnecessary for us tostrain the 
fanguage of the Act in order to carry out the obvious object of Parliament in amending 
s. 83A of the main Aot. í 

Therefore, in our opinion, the learned Judge below was right in the view that he 
took. The result is that the appeal fails and must be dismissed. Appellants to pay 
the costs of respondents Nos. 3 to 13. The State of Saurashtra to bear its own costs. 


Appeal dismissed. 


© <ttorneys for appellants: Manilal, Kher, Ambalal & Oo. 
Attorneys for respondenta: Bhatshankar, Kanga & Girdharlal: M. B. Chothia 
& Co. 
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Before the Hon'ble Mr. M. O. Ohagla, Chief Justice, and Mr. Justice Diet. , 
PRABHAKAR DINANATH MANTRI v. SHALIGRAM DINANATH MANTRL* 
Bombay High Court Rules (0.9.), 1950, Rules 588, 502—Preleminary deores in partition sudi—Oourt 

directing joint family property to be sold by Conwniasioner—Sals of property by auction—A pplica- 
tion for confirmation of sale by purchasers opposed on ground that higher offer made by another 
party—Whather r. 502 gives disorstion to Court not to confirm sale on such ground—Courts of 
Nquwity in England and praotice of opening biddingse—Stat. 386 & 31 Vic., 0. 48, 8. 7, 

Rule 502 of the Bombay High Court (Original Side) Rules, 1950, is procedural and it provides 
that before a sale can become absolute, the purchaser must obtain an bmprbnatur of the 
Court. The rule does not deal with the grounds on which the Court may refuse to confirm 
tho sale. Those grounds are to be found in r. 528 of the Rules, and If the person who challenges 
the sale does not bring his challenge within the ambit of r. 523, be cannot sustain that chal- 
lenge when the time comes for the Court to confirm the salo under r. 502. 

It ia not open to the Court to open a bidding in its discretion. The bidding can only be 
opened on the grounds mentioned in r. 528. If the Court has no discretion to travel out- 
sido the ambit of r. 528, it has no discretion also to refuse to confirm the sale, unless it has 
the power under r. 528 to open the bidding. 


Tr facts are sufficiently stated in the judgment. 


R. B. Andhyarujina, for the appellant. 
E. T. Desat, for the respondent. 


CHaaua O. J. ndents Nos. 1 and 2 and the appellant are brothers and 
respondent No. 3 is mother. The appellant filed a partition suit, the family 
being a joint and undivided Hindu family, and the partition sought was a partition of 
pro belonging to thejointfamily. A preliminary decree in this suit was passed on 
November 21, 1950. On January 25, 1952, the Court directed that an immovable 
property belonging to the joint family should be sold by the Commissioner either 
by public auction or by private contract. On November 14, 1952, pursuant to 
this order the Commissioner put the property to auction. The highest bid 
reached was Ra. 70,000, and as that bid did not come up to the reserve bid , the 
auction waa postponed. On April 2, 1953, the Court reduced the reserve bid and 
the property was again put up for auction on May 13, 1953, when Re. 70,500 were 
offered by respondents Nos. 1 and 2, and that being the highest bid and as that came 
up to the reserve bid, the property was knocked down. OnJuly4, 1053, the appellant 
took out a chamber summons to set aside the sale on the ground that -the trustees 
of Seth Ohaganlal Walchand Jain eae Tonni were prepared to offer Rs. 
Rs. 75,500 for this property. The trustees ed out of this offer and on July 11, 
1958, the appellant made an affidavit on the summons, stating that another person 
by the name of Ardeshir Baxai was prepared to offer Rs. 76,000. The Chamber 
Judge dismissed the summons on July 13, 1958. On July 17, 1953,the respondents 
applied for confirmation of the sale. The appellant contended before the learned 

udge that the sale should not be ania in view of the higher offer made by 
Baxai. The learned Judge rejected that contention and oo: ed the sale on 
July 20, 1953. Itis against this order that this appeal is preferred. - 

Mr. Deæai for the respondents has raised a preliminary point that the appeal does 
not lie inasmuch as the appellant did not prefer an ap from the order jagi 
the summons. In our opinion, it is unnecessary to decide that question as it is 
clear that the appeal must fail on merits. Now, this is not a sale which has bef 
effected in execution of a decree and, therefore, it is clear that O. XXI has no 
application. The sale is governed bythe High Court Rules framed for regulating 
the procedure on the Original Side and the two rules which we have to corsider 
are rr. 502 and 628. Rule 523 provides : ` 

“ No bidding shall be opened, except with the consent of the purchaser, or unleas it be shown 
that there has been fraud or misconduct in the management of the sale, or that the ‘purchaser, by 
reason of being in a fiduolary position, was disqualified from purchasing.” 

Rule 523 is clearly mandatory in its language and the Court is empowered to pert 
a bidding only on the gounds mentioned in r. 523 and those grounds are fraud or 


* Decided, October 6, 1958. O.0.J. Appeal No. 68 of 1958: Suit No. 8672 of 1947. 
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misconduct in the management of the sale or the fact of the purchaser being dis- 
ified from papas oe boat on poe i A a Nev and it is not 
isputed that to on which the ap t attempted to have the bidding 
opened does not within the ambit of r. 523. But what is urged by Mr. Andhya- 
rujina is that although the language of r. 523 is mandatory, r. 502 gives a discretion 
. to the Court not to confirm a sale on grounds other than those mentioned in r. 523, 
and turning to r. 502, it provides : 
“No sale of tmmoveable property made under this chapter, shall become absolute, until it 
has been confirmed by the Court.” 


Now, in our opinion, it is impossible to contend that although the Oourt is pre- 
cluded from going behind the auction on any ground other than the grounds mentioned 
in r. 528, when it comes to confirm a sale it can extend its jurisdiction and refuse 
to confirm the sale on some other ground. Rule 502 is clearly procedural. It 
provides that before a sale can become absolute, the purchaser must obtain as it 
were an imprimatur of the Court. It is the confirmation by the Court that gives 
the title to the purchaser. But r. 502 does not deal with the grounds on which 
the Court may refuse to confirm the sale. Those grounds are to be found in r. 528, 
and if the person who challenges the sale does not bring bis chall within the 
ambit of r. 523, he cannotsustain that challenge when the time comes for the Court 
to confirm the sale under r. 502. The language of r. 523 seems to be rather quaint. 
“No bidding shall be opened ” is an expression which, Mr. Andhyarujina has pointed 
out to us, has been borrowed from an old English statute and it is rather interesting 
to note how that English statute came to be enacted. The statute in question 
is 30 & 31 Vio. o. 48, and this particular point has been dealt with in s. 7 and 
that section points out that it was the settled practice of Courts of Equity in England 
to open biddings in sales by auction of land even more than onoe and that practice 
caused much inconvenience and the Parliament was anxious that the Courts of 
Equity should no longer have the power to open biddings and, therefore, s. 7 was 
enacted, and that section laid down that the practice of opening biddings shall be 
discontinued, unless the Court or Judge shall, on the ground : fraud or improper 
conduct in’ the management of the sale, open the biddings. Therefore, it was in 
order to ciroumscribe the discretion of the Courts of Equity in England that the 
Parliament had to enact 8.7, and in England the discretion of the Courts of Fquity 
was limited to opening biddings to the two cases mentioned in that section. There- 
fore, r. 523 follows the language of s. 7 and it is only different in this respect that 
a farther ground is provided in r. 523 which would entitle a Court to open a bidding 
and that ground is the disqualification of the purchaser on the ground of his pak 
a fiduciary position. Therefore, both in England and on the Original Side of the 
Court the position is identical. It is not open to the Court to open a bidding in 
ite discretion. The bidding can only be openedon the grounds mentioned in r. 528, 
and if none of those grounds exista, the Court has no power to go behind the auction, 
` open the bidding aid allow the property to be re-sold to some other higher purchaser. 
It is equally clear that if the Court has no discretion to travel outside the ambit 
of r. 523, it has no discretion also to refuse to confirm the sale, unless it has the power 
under r, 528 to open the bidding. 

The result, therefore, is that the appeal fa'ls and must be dismissed with costs. 
Ijberty to the respondents’ attorneys to withdraw the sum of Rs. 500 deposited 
in Court a8 security for costa. 

- Appeal dismissed. 

Attorneys for applicant: Dastur & Oo. 

Attorneys for respondents: Daphtary, Ferreira & Diwan. 
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Before the Hon'ble Mr. M. O. Ohagla, Ohisf Justice, and Mr. Justice Diei. 


A. R. SAVKUR v. AMRITLAL KALTDAS.* 

Arbiiraiion Act (X of 1940), Secs. 83, 30, 17, 39—Indian Limitation Act (IX of 1908), arts.158,181— 
Award—Notics of filing of award in Oourt—Petitioner filing petition for declaration that award- 
void more than therty days after receiving notice of filing of award— Whether petition barred by 
limitation. 

The respondents, who were brokers and members of the Bombay Native Share and Stock 
Brokers’ Association, made a claim upon the petitioner in respect of oertain share transactions 
whioh were effected on his behalf. The petitioner having failed to pay, the matter was 
referred to arbitration at the instance of the respondents. The petitioner challenged the 
right of the arbitrators to go into the matter on the grqund that the contract was vajd, 
and, therefore, the agreement to refer the dispute to arbitration was also-void and not binding. 
The arbitrators, however, proceeded with the arbitration, made and published their award, 
filed the award in Court and on October 6, 1952, served on the petitioner the notice of the 
filing of the award. The petitioner on January 9, 1953, filed a petition for a declaration thad 
the award was null and void and was not binding on him. On the question whether the 
petition was in time, the petitioner contended that art. 158 of the Indian Limitation Aot, 
1908, dsalt with an application to set aside an award and the application of the petitioner 
was not to set aside an award but for a declaration that the award was invalid under s. 38 of 
the Arbitration Aot, 1940, and therefore the proper article which applied was not art. 
158 but the realduary art. 181 of the Indian Limitation Act :— 

Held, that the petition filed by the petitioner challenging the award under s. 88 of the Arbi- 
tration Acb was in substance an applicatian for setting aside the award, and, therefore, the 
-petition having been made more than thirty days after the notice of the flling of the award 
having been served upon the petitioner was barred by time under art. 158 of the Indian 
Limitation Act. 

The only application contemplated by the Arbitration Act, 1940, is an application under 
s. 88 of the Act, and whether the award is challenged on the grounds mentioned in s. 80 of 
the Act or on the grounds mentioned in s. 38 of the Act, the application has got to be made 
under s. 38 of the Act. 

When a party makes an application unders. 88 of the Act challenging an award, the result 
of the challenge if successful must be the setting aside of the award. The challenge cannot 
stop short of asking the Court to set aside an award, nor can the Court merely give a declare- 
tion to the effect that the award is invalid and not proceed to set aside the award. {~ 

Onoe the apploation is made to eet aside an award under s. 33 of the Aot, s. 17 of the Aot 
comes into operation and the Court is bound to pass a judgment in terms of the award if that 
application to set aside the award is refused or if the application to set aside the award is not 
made within the time mentioned in art. 158 of the Indian Limitation Act, 1908. 

Ohhabba Lal v. Kalu Lal, distingutched. 
Haji Hbrahim Kassim Oochinwalla v. Pannalul Johurneull,* dissented from. 

Oxa A. R. Savknur (petitioner) employed Amritlal Kalidas ( ndents), who 
were share and stock brokers and members of the Bombay Native Share and Stock 
Brokers’ Association, to effect certain transactions on the stock exchange on his 
behalf. The respondents claimed from the petitioner a sum of Ra. 27,138-3-0 in 
respect of the transactions. The petitioner failed to pay this amount, and when the 
respondents pro that the matter be to arbitration, the petitioner 
contended that the contracts were void and illegal and that he would not take part 
in the arbitration. At the instance of the mdents arbitrators were appointed 
by the Association and the arbitratora p with tho arbitration and publishef 
their award on June 21, 1952. 

The award was then filed in Court and notice of the filing of the award was served 

. on the petitioner on October 6, 1852. The respondents took out & notice of métion 
on December 11, 1952, fora decree im terms of the award under s. 17 of the 

Arbitration Act, 1940. 

On January 9, 1953, the petitioner filed the present petition for a declaration 
that the award dated June 21, 1952, was null and void and was not binding on the 
petitioner. The petitioner alleged that the contracts were forward contracts and° 

* Decided, Ootober 7, 1963. 0.0.3. Appeal 6.0. 48 Bom. L.R. 452, 


No. 70 of 1953 : Award No. 50 of 1952. s.0. L.R.78 LA. 52. 
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were not sanctioned by the Government as required by the Bombay Securities 
Contract Control Act, 1925. The petitioner also contended that his petition which 
was under 8. 33 of the Arbitration Act was governed by art. 181 of the Indian Limita- 
tion Act, 1908, and was, therefore, in time. The respondents contended that the 
petition fell within the purview of art. 158 of the Indian Limitation Act, as it really 
Mis for setting aside the award under the Arbitration Act and was, therefore, barred 
y art. 158. š 

Te petition was heard by Desai J. who dismissed it on September 10, 1953, deliver- 
ing the following judgment :— 

Daal J. This is a petition fora declaration that the award made against the 
aa in oertain arbitration proceedings is null and void and not binding on 


Prior to April 1952 the petitioner employed the respondents, who are share and 
stock brokers, to effect transactions on the stock exchange on his behalf and a sum 
of Re. 27,138-2-0 was claimed from him by the respondents as due to them at the 
foot of the account relating to those transactions. The petitioner did not pay the 
amount to the respondents and denied his liability on the ground that the contracta 
were void. There was some correspondence between the parties in the course of 
which the petitioner raised the contention that the contracts were void and illegal, 
and stated that he would not take part in the arbitration which was proposed by 
the respondents. The contracts were subject to the rules and regulations of the 
Bombay Native Share and Stock Brokers’ Association which make express provision 
for arbitration in case ofdispute. It appears that at the instance of the respondenta 
the Association appointed one Jayant Amarchand as an arbitrator on behalf of the 
petitioner as the petitioner, though called upon to do so, had failed to appoint one 
in accordance with the rules of that Association relating to arbitration. Intima- 
tion of the appointment of the arbitrator on his be was given to him by the 
Seoretary of the Association, but the petitioner declined to take partin the arbitration 
proceedings. He continued to carry on correspondence and i in his attitude 
that the contracts were void and, therefore, there was no valid and binding agreement 
of arbitration between the parties. The petitioner’s case is that in spite of the protest 
raised by him in that correspondence the arbitrators proceeded with the arbitra- 
tion and published their award on June 21,1952. The award was thereafter filed 
in this Court and notice of the filing of the award was served on the petitioner 
on October 6, 1952. The respondents thereafter took out a notice of motion on 
December 11, 1952, for adecreein terms of the award under s. 17 of the Arbitration 
Act. In this petition filed by him on January 9, 1958—the date is material—the 
petitioner enges the award on the ground that there was no valid and bindi 
reference to arbitration inasmuch as the contracta themselves were void and illegal. 
His allegation is that the contracts were forward contracts and were not sanctioned 
by the Government as required by the Bombay Securities Contract Control Act. The 
relief shat he seeks in this petition is that itahould be declared that the award dated 
June 21, 1962, is null and void, and is not binding on him. At the end of the petition 
he states that the petition is under a. 88 of the Arbitration Act and submita that 
though filed on January 9, 1958, i.e. aftera little over three months of the date of 
the service of the notice of the filing of the awatd upon him, it is governed by the 
qwaiduary art. 181 of the Indian Limitation Act and is, therefore, in time. 


In opposition to the petition the respondents have in their affidavit denied the 
correctness of the contention raised by the petitioner in his petition. They have 
also spleaded the bar of limitation. Their case is that the petition falls within 
the purview of art. 158 of the Limitation Act, as the petition is really one for setting 
aside the award under the Arbitration Act, 1940. That article prescribes thirty 
days as the period of limitation for setting aside an award or getting an award re- 
mitted or for re-consideration of the award under the Arbitration Act and the period 
ebegins to run from the date of the service of the notice of the filing of the award. 
As it ap to me that the petition was belated and fell within the purview of 
and was by art. 158, I have only tried the question of limitation and have not 
gone into the contention raised by the petitioner in his petition about the illegality 
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of the contracts in respect of which the arbitration proceedings took place and the 
award was finally made.’ 

Mr. Madon, learned counsel for the petitioner, has asked me to read the whole of 
the petition and submitted that there is not a singls word in the petition where the 
petitioner states that he wanta to have the award set aside. It was strenuously 
argued that the present petition did not fall under s. 30 but could only fall 
under s. 83 of the Arbitration Act. Sections 30 and 33 of the Arbitration Act, 1940, 
are as under : 


“30. An award shall not be set aside exoept on one or more of the following grounds, namely:- 

(a) that an arbitrator or umpire has misconducted himself or the proceedings ; 

(6) that an award has been made after the issue of an order by the Court superseding the 
arbitration or after arbitration proceedings have become invalid under section 35 ; 

(c) that an award has been improperly procured or is otherwise invalid. 

88. Any party to an arbitration agreement or any person claiming under him desiring to 
challenge the existence or validity of an arbitration agreement or an award or to have 
the effect of either determined shall apply to the Court and the Court shall decide the question on 
affidavite : 

Provided that where the Court deems it just and expedient, it may set down the application 
for hearing on other evidence also, and it may pass such orders for discovery and particulars as it 
may do in a suit.” 

Section 33 of various matters in respect of which an application may be 
made to the . An application may be made by a party who to challenge 
the very existence of an arbitration ment, or the existence of an award, or the 
validity of an award. The section also eii to petitions to have the effect of an 
arbitration agreement or an award being determined by the Court. The only 
t ofa. 33 under which the present petition can fall is in the words “any 
to ohallenge...the existence or validity of..an award...” Now, the f 
thas tho teket thata , titioner seeks is in any particular form cannot, in my o 
make real difference. What Thave to determine is whether in this petition the Etnies 
in substance desires to have the award setsideas a n corollary to a successful 
challenging of the validity-of the award. Now, the validity of an award can be 
challenged by asking for a declaration that the award is invalid or ill and the 
consequential relief that the award should not be allowed to remain 
datatanding but should be set aside. A mere declaration would not do. As I 
look at the substance of the on, the petition is really to have the award set aside. 
Mere akill in or ogling cannot be permitted to alter the real nature 
of pri petition, or oloud the substance and true nature of the relief which is sought 
ing E rS The view I would prefer to take, on a plain reading of s. 30 (c) 
bitration Act, is that it covers the case of a petitioner who impeaches 
an paler on the ground of the invalidity of the reference. In such a case the mere 
fact that no relief is asked for setting aside the award but the relief asked for is merely 
confined to a declaration that the award is null and void cannot take the case out 
of the purview of s. 30. 

The principle of the law of limitation which a plaintiff to frame his suit 
so as to avail of and benefit by a more favourable 2m of limitation under a parti- 
cular article and does not insist on his framing it otherwise so as to make a lees 
favourable article applicable does not however countenanoe any attempt on his part to 
alter the real nature of his suit or the relief that he seeks by relying on any nicety 
of form or verbal description of the same. The principle is the same whether the 
question arises in a suit or an application or petition to the Court. The Court will 
not permit itself to be influenced merely by the phraseology employed in the prayers 
or the ostensible nature of the petition. When I scrutinise the petition before 
me and the relief prayed for I find that what the petitioner has done is to set out 
& ground on which an award may in a proper case be set aside by the Court, but 
instead of asking the Court to ait aside the award he has on the identical ground 
asked for a declaration that the award is null and void and not binding on Bim» 
I fail to see any real difference between the two except that of nicety of orm and 


a mere verbal variation in the ostensible nature of the relief. In my opinion he cannot , 


benefit by this because the question is not one of applying any merely formal test. 


, 
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The principal argument of Mr. Madon, learned counsel for the petitioner, appeared 
to me to be that a petition to set aside an award on the ground that it was a nullity 
being made in a reference which from ita inception was invalid, did not fall under 
s. 30 of the Arbitration Act. The ent ran that it was only in cases covered 
by that section that art. 158 of the Limitation Act oould apply. Stress was laid 
on the words “An award shall not be set aside except on one or more of the following 
pours namely”:—in s. 30 of that Act. Then it was argued that art. 158 of the 

i tion Act applied only in those cases where the petition was “for setting aside 
the award”. It was said that the present petition could not be regarded as falling 
under any of the grounds mentioned in s. 30 of the Arbitration Act. Referring to 
the words in s. 30(c) “that an award is otherwise invalid”, whichis one of the grounds 
under that section for setting aside an award, Mr. Madon argued that these words 
have been interpreted by the Privy Council as being ejusdem generis and say 
. ferable to the invalidity of the kind mentioned in the preceding sub-clauses of the 
section. Learned counsel for the petitioner also laid considerable emphasis on the 
fact that the petition was in terms one under s. 33 of the Arbitration Aot. and in 
support of the contention that the oase did not fall under art. 158 of the Limitation 
Act but art. 181 of that Act relied strongly on a decision of the Calcutta High 
Court in Haji Ebrahim Kassim Cochinwalla v. Pannalal Johurmull, where that Court 
took the view that such a petition would not fall under art. 158 but must be regard- 
ed as falling under the residuary art. 181 ofthe Limitation Act. The view taken 
in that case was that as the petition was one, not unders. 30, but under s. 33, of the 
Arbitration Aot and as there was no specific period of limitation prescribed for making 
an application under 8. 33, the petitioner was entitled to avail of the period of three 
years prescribed by the latter article. Sinha J. in that case took the view that 
as an award can be set aside only on the grounds mentioned in a. 30, and that as 
the validity of the reference was not one of the grounds mentioned in s. 30 for sein 
aside an award, an application under s. 33 challenging the validity of an a 
would not fall within the purview of art. 158 of the Limitation Act. It was held 
that the case could not be brought within the words “otherwise invalid” 
in 8. 30(c) ot the Arbitration Act on the ground that the Privy Cuuncil had taken 
@ similar view in the case of Ohhabba Lal v. Kalu Lal’. The decision of the Privy 
Oouncil though not under s. 30 of the Arbitration Act was under the repealed para. 
15(1) (c) of the second schedule to the Civil Procedure Code whére the same words 
were used. That paragraph stated the grounds on which an award could be set 
aside. Sinha J. in the Coloutta case after referring to this Privy Oouncil decision 
proceeded to deal with the application as an application under s. 33 of the Arbitration 
Act in so far as it asked for a declaration that the award was illegal and invalid on 
the ground that there was no valid reference. Speaking for myself I am unable to 
draw the distinction sought to be drawn on behalf of the petitioner in that case 
and which distinction was accepted by the learned Judge. I have not to consider 
in the instance whether the case falls under s. 30 or s. 33 of the Arbitration 
Act. For the purposes of limitation I have to read in the first instanoe art. 158 of the 
Limitation Act. For that I would have to examine the substance and true nature 
of the relief which the petitioner seeks in this case and that appears to me to be 
that he questions the validity of the award and wants in effect to have it set aside 
on that ground. Although in the pe he scrupulously avoids the words ‘‘setting 
afde the award” in substance and reality he that the award made aganst 
him should be set aside. Now, the Caloutta decision appears to be based on the view 
that if the case did not fall under s. 30 of the Arbitration Act, art. 158 of the Limita- 
tion Act cannot apply. Respectfully I am unable to agree with the view taken 
by Sinha J. in tie: deoin relied upon by Mr. Madon. In the first place I do 
not see why the words “otherwise invalid” at the end of s. 80 should not include a 
case where the award is ohallenged on the ground that it is null and void. As 
against this view there is, of course, the pronouncement of their Lordships of the 
Privy Council which though not made in reference to s. 30 of the Arbitration Aot 
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of 1940 is in reference to the repealed 15 of the second schedule of the Civil 
Procedure Code a provision of law which was in most respects in pari materia. The 
observations made by their Lordships were relied on by Sinha J. in ihe Calcutta 
decision and are entitled to the highest respect. In this connection I may add here 
that after the judgment in this case was delivered by me in Court when it was argued 
before me I felt the necessity of adding some further observations on the question 
of the scope of s. 30 of the Arbitration Act. I have, therefore, done so by way of 
& postscript at the end of my judgment. ° 

But even if it were not opew to me t^ take the view that the present case is governed 
by s. 30 of the Arbitration Aot Iam, as I have already observed, primarily concerned 
with the meaning and scope of the words usedin art. 158of the Limitation Act. I 
find myself unable to agree with the view taken by the Caloutta High Court, becanse 
.the question is, and must remain, one of substance and notof mereform. Morevver, 
the view I am inclined to take is that art. 168 of the Limitation Act is sufficiently 
wide and oomprehensive to include the present case. I am fortified in this view 
by the language adopted by the Legislature in s. 17 of the Arbitration Act. It 
does not appear from the report of that decision that the attention of Sinha J. in 
the Calcutta case was drawn to that section which is as under :— 

“17. Where the Court sees no cause to remit the award or any of the matters referred to 
arbitration for reconsideration or to set aside the award, the Court shall, after the time for making 
an application to set aside the award has expired, orsuch application having been made, after 
refusing it, proceed to pronounce judgment according to the award, and upon the judgment so 

a decree shall follow and no appeal shall Lie from such decree except on the ground that 
it is in exceas of, or not otherwise in accordance with, the award.” . 
The words “ the Court shall, after the time for making an application to set aside 
the award has expired ” in this section indicate that they have a necessary and. 
clear reference to art. 158 of the Limitation Act. It is necessary, in my judgment, 
to read ss. 17, 30, 32 and 33 of the Act together as a group of sections in order to 
determine the scope and meaning of art. 158 of the Lmitation Act which was 
enacted at the same time as these sections by the fourth schedule to the Arbitration 
Act of 1940. Section 17 of the Arbitration Act in my judgment applies to all 
awards, or bad, valid or invalid, and a party who has n served with a 
notice of the filing of an award must within thirty days of the same take steps to 
challenge the award if he wants to prevent a decree being passed by the Court under 
this section, and he will debar himself from doing so if he allows that timeto elapse. 
Mr. Advani, learned counsel for the ts, has referred me to a decision 
of Blagden J. in Umadati Nemani v Chandrarac, and has urged that the present 
case is governed by authority. Learned counsel particularly relied on a passage 
in the judgment of Blagden J. at p. 677 of the report. The observations there 
made are as follows :— 

“.... think it most clear that the Legislature meant to fix a definite time-limit within whieh 
the existence or validity of an award could be challenged after the award is filed in and to- 
provide.an expeditious method of getting an award translated into a judgment and made eD- 
foroeable as such.” . 

It does appear from these observations made in the context of art. 158 and from 
the judgment that the learned Judge was of the opinion that challenging the existence 
or the validity of an award was the same thing as asking for setting aside an award 
and an application for the purpose would be go by that article. I mud, 
however, add that the question did not come up before Blagden J. in its present 
form. The question of the construction and effect of as. 80 and 33 of the Arbitration 
Act did not arise in that case. In that case the award had been filed and rfotice 
of the same was served on the party against whom the award had been made and. 
after allowing a period of thirty days for filings petition for ee aside the award 
to expire, a notice of motion was taken out for a decree in terms of the award. On 
the notice of motion the respondents who were the persons against whom the award 
had been made sought to raise various contentions against the validity of the award.” 
It was in that setting that the learned Judge expressed the view to which I have 


1 (1945) 48 Bom. L.R. 675. 





- 


@ 


94 THE BOMBAY LAW REPORTER. [VOL. LVI. 


already alluded. The decision was that a party who allows the period presaribed 
by E 158 of the Limitation Act to expire without FEGA a to set aside the 
award, cannot on an application made by the other party for a judginent in terms 
of tho award appear in Court and point out to the Court the grounds on whioh the 
Court should set aside the award. Mr. Madon, learned counsel for the pet.tioner,. 
has strongly urged before me that the view taken by Blagden J. is not binding on - 
me. It is true that the question in ita present form was nut dealded by the léarned 
Judge because it was not argued before him that the distinction could be drawn 
such as was urged before me. I do nt j Mr. vein we s submission that the 
matter is not res tntegra. But even so, I yself in complete agreement with 
the conclusion reached by Blagden J. that the Legislature has fixed a definite time- 
oe of days within which the existence or the validity of an award should 

a sae the award is filed in Court, and notice is given of the same.. 
The law of arbitration is founded on the principle of adjudication by a domestio 
tribunal of disputes without as far as possible intervention of the Court, on the 
principle of finality of such adjudication and on the principle of ious ' 
translation of such adjudication into decrees and speedy enforcement of the same. 
The decision of Blagen J. is in consonance with these principles and I am EPEN 
ful BEP with the conclusion reached by the learned Judge. 


By way of a postscript to the judgment I may add that the words ‘ iher 
invalid” > Sich & in the repealed para. 15 (+) (e) of the second schedule of the 
Civil Procedure of 1908 had, previous to the Arbitration Act, 1940, come 
before the Oourts for their interpretation in numerous cases. That paragraph lai laid 
down the grounds orf which an award could be set aside and was in most respects in 
pan materia with the provision contained in s 30 of the Arbitration Act. The 
construction put on those words in para. 15 by the Bombay, Allahabad, Madras, 
Lahore, Patna, Rangoon and Lucknow High Courts as also the Sind Court was that 
the expression covered all objections to the award inoluding the objection as to the 
invalidity of the reference itself. I shall not discuss those cases but shall only refer 
to two decisions of this pie Court. Now, the words ‘‘otherwise invalid” did not 
appear in the earlier Code of 1882 but were introduced for the first time by the Code 
of 1908 in para 15 of the second schedule. In Raoji v. Ratansit, Kemp J. expressed 
the' view that the case of a impesching the award on the ground of invalidity 
of the reference was cov by para. 15 by the operation of the words “otherwise 


invalid’. To the same effect was the decision of another division bench of this 


Court in Mahomed v. Vali. But a dissentient view was taken by the Calcutta 
High Court which was of the opinion that where there was no valid submission there 
could be no award on which the Court could make a decree, and that a ground of 
objection to an award which challenged the validity of the reference was not such a 
ground under para. 15 of the second schedule on which the Court could be asked to 
set aside an award. Whilst it is obvious that there was some divergence of judicial 
ee on the subject, it does emerge from the decisions of the various Courts that 
view of the overwhelming majority of the Courts was that the words ‘‘other- 

wise invalid” in para. 15 should not be interpreted ejusdem generis but were wide 
enough to cover all grounds on which an award could be impeached. Now, this was 
the position of law in 1940 when the Arbitration Act which.is a consolidating enact- 
ment found place on the statute book. The decision of the Privy Council referred 

by me and relied upon by Mr. Madon was not delivered till 1946 and cannot be 
of any assistance when I am trying to ascertain the intention of the Legislature in 


` 1940 when it used the expression under consideration. Now, one of the subsidiary 


. canons of construction is that where legislation supervening on & construction put 
‘on a oertain expression by the Courts repeats that expression in a new enactment, 


i -it is to be presumed that it intended its words to be understood in their previously 


accepted meaning. This is on the prape of ition of Received Construction. 
Tho law- makor jg Alwyn O to be aoquainted with the actual state of the law 
* ant in case of the same words subsequently ap inan Act in pari materia, the 


presumption is that the construction previously given by the Courts hdd rightly 
1 (1929) 32 Bom. L.R. 889, 804. 2 (1928) 28 Bom. L.R. 171. 
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interpreted the intention of the law-maker, unless, of oourse, there is something in 
the new Act to rebut suth presumption. The principle applies a fortiori in case of a 
consolidating statute like the Arbitration Act. There are limitations to the appli- 
cation of this principle but they do not affect the question that has arisen for my 
determination. This is not a oase of the Legislature using some sweeping general 
words. Limiting general words following specific words to things ejusdem generis is 
not an inflexible rule, and in numerous cases decided by the Courts general words 
have received wider interpretation if the subject-matter in relation to whiclf the 
words ware used required such interpretation. This was what almost all the Courte 
had done in case of para. 15 of the second schedule to the Civil Procedure Code. For 
reasons I have endeavoured to indicate I feel justified in expressing the view that the 
words “otherwise invalid” in 8. 30 (c) of the Arbitration Act must not be read ejusdëm 
„generis and that the present case is covered by 8. 30 of that Act. If this construction 
be accepted the petitioner’s case must necessarily break down. 

The result, therefore, is that the petition is barred by limitation and must, on that 
ground alone, be dismissed. The petitioner will pay the respondents’ costa of the 
petition. 

The petitioner appealed. 


Muraban J. Mistree, with D. P. Madon, for the appellant. 
H. G. Advani, for the respondents. 


Onacia C. J. A very interesting question under the Arbitration Act arises in this 
appeal. The appellant engaged the respondents to effect certain transactions on 
the stook exchange. The respondents are brokers and members of the Bombay 
Native Share and Stock Brokers’ Association. In ot of certain transactions 
the respondenta made a claim upon the appellant Ths ap t having failed 
to Pay, at the instance of the respondents the matter was refi to arbitration. The 
appellant challenged the right of the arbitrators to go into matters which were in 
dispute between him and the respondents, and his contention was that the contract 
being a forward contract and not a ready contract for purchase and sale of shares, 
the contract was void, and therefore the agreement to refer the disputes to arbi- 
tration was also invalid and not binding. Notwithstanding the objection of the 
appellant, the arbitrators proceeded with the arbitration and made and published their 
award on June 21,1952. The award was then filedin Court and the notice of the 
filing of the award was served on the appellant on October 6, 1952. The appellant 
then filed a petition on January 9, 1953, for a declaration that the award dated June 
21, 1952, was null and void and was not binding on the appellant. Mr. Justice Desai 
held that the petition having been made more than 30 days Ler the notice of the filing 
of the award having been served on the appellant it was beyond time and therefore 
dismissed the petition. It is from that order that this appeal is preferred. 

Toming to the Arbitration Act, what is relied upon is s. 33 and that seotion pro- 
vides : . 


*' Any party to an arbitration agreement or any person claiming under him desiring to chal- 
lenge the existence or validity of an arbitration agreement or an award or to have the effect of 
either determined shall apply to the Court and the Court shall decide the question on affidavits: 

“ Provided that where the Court deems ib just and expedient, it may set down the application 
for hearing on other evidence also, and it may pass such orders for discovary and particulars as dt 
may do in a suit.” 


The contention is that art. 158 of the Indian Limitation Act deals with an application `- 
to set aside an award and the application of the appellant was not to set aside an 
award but for a declaration that the award was invalid under 8. 33, and therefore ~ 


the proper article which applied was not art. 158 but the residuary art. 181. In 
other words, according to the appellant the period of limitation was not 30 days, 
but three years. It is rather significant to note that apart from s. 33 the Arbitra- 
tion Act does not provide for the making of any application to set aside an award.e 
The only other relevant section is s. 30 which does not deal with an application to 
set aside an award but which deals with the grounds on which an a can be set 
aside. It is couched in the negative form and it provides that “an award shall not 
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be set aside exoept on one or more of the following grounds.” Therefore, it precludes 
` the Court from-setting aside an award except on the grounds specifically mentioned 
in that section. In‘our opinion it is clear that whereas s. 30 deals with the grounds 
.on which an award can be set aside, s. 33 is the procedural section which lays down 
the procedure to be followed in making an application either for the purpose of | 
setting aside an award or for the purpose of setting aside an arbitration agreement. 
Tt is futile to attach importance to the fact that s. 33 does not in terms refer to an 
- application to set aside an award, but when a party makes an application challenging 
an award, the result of the challenge if succesaful must be the setting aside of that 
award. The challenge cannot stop short of asking the Court to set aside an award; 
nor can the Court merely give a tion to the effect that the award is invalid 
aad not proceed to set aside the award. In this connection it is very material to- - 
look at 8.17. That section makes it incumbent upon the Court to pronounce judg- 
ment according to the award and it also lays down that on such a judgment being 
pronounced a decree shall follow, and s. 17 indicates what are thé circumstances 
under which it would not be incumbent upon the Court to pronounce judgment as 
required by s. 17. The one circumstance is where the Court sees no cause to set 
aside the award, and the other circumstance is that the Court must wait until the. 
time for making an application to set aside an award has expired or such application ` 
having been made such Sn has been refused. erefore, the scheme of 
s. 17 is that after an award has been filed an opportunity is given to the party chal- 
ing or disputing the award to file an application to set aside the award and the 
application has got to be filed within the period of limitation. If no application is 
ed, the in whose favour the a is made is entitled to a decree upon the 
award, or if the application is filed and has been dismissed on merita, then also the 
party in whose favour the award is made is entitled to a decree. It is only when 
an application to set aside an award having been made in time and the application 
having succeeded that the party in whose favour the award is made is not entitled 
i a & doarea im tering of Tho award under s. 17. i 
Now, if the vontention of the appellant were sound, it would come to this that 
there would be two periods of limitation for two different applications, one under’. 
s. 30 and the other under s. 33. According to Mr. Mistree for the appellant; if an ` 
application to set aside an award were made under s. 80, the article in the Limitation 
Act which would apply is art. 158 and the period of limitation would be 30 days. 
If, on the other hand, the application for-a declaration that the award is invalid 
without asking to set aside the award was made, then that application would be an 
application under s8. 33 and the period of limitation would be three years under 
art. 181. But strangely enough, if that was the scheme of the Act and if the Legis- 
lature contemplated two different applications with two diferent periods ot limita- 
tion under æ. 30 and 33, s. 17 does not refer to any application under a. 33 at all. 
Therefore the curious result will be that the obligation upon the Court is only to wait 
- till the period of limitation under art. 158 has expired and then it becomes incumbent 
id the Court to proceed to pass a judgment upon the award, with the consequence 
- that glthough a judgment upon the award has been passed under s. 17, the period 
of limitation to make an application to set aside the award having passed, it would 
still be open to the party adversely affected by the award to o an application 
under s. 38°and that application he could make right up to three years. In our 
-. pinion such a contention would not only be contrary to the scheme of the Act but 
it would result in anomalies which the Legislature could never possibly have contem- 
plated. Therefore, the only proper interpretation to give to s. 17 is that it contem- 
a all applications to set aside an award and all applications to set aside an award 
filed under s. 83 and not under s. 30. Section 30 not deal with applications 
to set aside an award at all. It deals with what the powers of the Court are when 
an application is made to set aside an award. But when we want to decide what 
- .is the right ofa pee to apply to set aside an award and what procedure he should 
e fqjiow, then we have got to turn to 8. 33. 
Mr. Mistree has argued that if the arbitration agreamentis invalid, then.the award 
is a nullity and it is not n to set aside the award. Therefore, as far as s. 38 
is concerned, it will he sufficient for the party merely to ask for a declaration that the 


1953.] ` -> A. R. SAVKUR D. AMRITLAL KALIDAS (0.c.3.)—Chagla C. J. 97 


award is a nullity. If that contention were to be accepted, then it would not even 
be necessary for a party to apply under s..33 for a declaration that an award is a 
nullity. It'is well settled that a decree which is eal may be ignored and it is 
not necessary to have such a decree set aside. But what the Arbitration Act oontem- 
plates is that if an award is on the file of the Court, unless are taken to have 
that award set aside a oertain definite result must follow and that definite result is 
the result indicated by the Legislature in s. 17. Therefore, it is not open to a party - 
to assume that an award which has been filed and in respect of which a notice has 
been served upon him is a nullity. He must go to Court and got it set aside, and the 
Legislature in s. 30 has stated the grounds on which the party can succeed in setting 
aside an award. Again, it is important to turn to s. 39 whioh is the section giving 
the right of appeal. The right of appeal is given against an order setting aside or 
refusing to set aside an award. Therefore, if the appellant’s contention were to be 
accepted, there would be no right of appeal from an order made by a Judge under 
s. 33 refusing to declare that an award was invalid or declaring an award to be in- 
valid on the ground that the arbitration agreement which resulted in the award was 
itself invalid. Again, it is impossible to assume that the Legislature gave a right of 
appeal when an application was made to set aside an award on the grounds mentioned 
in 8. 30, but it did not give a right of appeal if an application was made to have it 
declared that the award was invalid, although the consequences as far as the party 
in whose favour the award was made would be equally serious. 

It is then urged that under s. 30 the only grounds on which an award can be set 
aside are the grounds mentioned in ols. (a), and (c), and it ig stated that the ex- 
pression in ol. (e) “or is otherwise invalid” is ejusdem generis and it does not extend 
the jurisdiction of the Court to set aside an award on grounds other than those mention- 
ed in ols. (a), (b) and (c) of s. 30. It is, therefore, pointed out that if an award is 
challenged ón the ground that an arbitration ent which led up to the award 
was invalid, that award cannot be set aside under s. 30 but can only be declared to 
be invalid under s. 33. For this purpose reliance is placed on a devision of the Privy 
Council in Chhabba Lal v. KaRu Lal! In that case the Privy Council was consi- 
dering the provisions with regard to arbitration in the second schedule to the Civil 
Procedure Code and it was construing para. 15 which also used the expression “an 
award being otherwise invalid,” and the Privy Council accepted the dissenting 
judgment of Mr. Justice Iqbal Ahmad who took the view that the expression must 
be construed ejusdem generis, and Sir John Beaumont delivering the judgment of 
the Board stated (p. 199): č 

“In their opinion all the powers conferred upon the court in relation to an award on a 
reference made in a suit presuppose a valid reference on which an award has been made which 
may be open to question. If there is no valid reference, the purported award is a nullity, and can 
be challenged in any appropriate proceeding.” 

Therefore, what is urged is that here also the appropriate proceeding contemplated 
is a proceeding under s8. 33 by which an award is being chall on the ground’ that 
the reference made to arbitration was not a valid reference. ow, in the first place, 
there was no provision of the law in the second schedule to the Civil Procedure Code 
corresponding to s. 33, and s. 33 deals with all proceedings which have got to be 
taken when an arbitration agreement or an award is being challenged, and s. 32 
bars all suita in respect of the existence, effect or validity of an arbitration agree? 
ment or award, and it also provides that no arbitration agreement or award be set 
aside, amended, modified, or in any way affevted otherwire than as provided in this 
Aot. Therefore, whereas the Privy Council could contemplate a suit for thé 

of a declaration that a particular award was a nullity, aa far aa the Arbitration Act 
is concerned all proceedings with regard to arbitration, arbitration agreements, 
and awards can only be taken as laid down in the Arbitration Act itself. The 
Arbitration Act now constitutes a self-contained Code with acini to the law of 
` arbitration. That is the first ground on which the decision of the Privy Counsil 
can be distinguished. The other ground is, as in our opinion rightly pointed out 
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by the learned Judge below, that one must look to the history of judicial decisions 
antecedent to the ing of the Arbitration Act (Act X of 1940), and a review of 
judicial decisions ly shows that the High Courts of Bombay, Allahabad, Madras, 

ore, Patna, Rangoon, and the Chief Courts of Lucknow and Sind, all took the 
view that the expression ‘otherwise invalid” in para. 15 was not to be construed 
ejusdem generis. Tho only discordant note was struck by the Calcutta High Court. 
It would only be' right to assume that the Legislature had knowledge of the view 
taken by the High as to the true meaning of this expreesion as occurring in 
para. 15 of the second schedule to the Code. Therefore, with that knowledge, if 
the Legislature in enacting s. 30 used the same expression, we would be entitled to 
asume that the Legislature gave to that expression the connotation which had been 
acoepted by a large volume of judicial opinion. The decision of the Privy Council 
came much later ; it came in 1946. The position might have been different if the 
Legislature had the-decision of the Privy Council before it. 

But even onang that the true interpretation of the expression “otherwise 
invalid” is as contended for by the appellant and as was held by the Privy Council, 
we fail to see how that view helps the appellant on the question of limitation. 
Assuming that under s. 80 the power of the Court to set aside an award is limited to 
the grounds mentioned in that section and the expression “otherwise invalid” is 

} generis, then the power of the Court to declare an award invalid on the 
ground that the arbitration ent was invalid would arise under s. 83. But 
even sgo the question would still have to be decided whether under s. 30 or s. 33 the 
application that has to be made is an application to set aside an award or not. We | 
are not now concerned with the grounds on which the Court can set aside an award and 
whether the grounds fall under s, 30 or s. 38. What we are concerned with is whether 
the Arbitration Act contemplates only an application to set aside an award to which 
art. 158 applies, or whether the Arbitration Act contemplates two different 
of applications, one to set aside an award and the other to havea declaration that 
the award is invalid. In our opinion, for the reasons already stated, the only applica- 
tion contemplated by the Arbitration Act is an application under s. 33, and whether 
the award is challenged on the grounds mentioned in s. 30 or on the grounds mention- 
ed in s. 38, the application has got to be made under s. 33, it has to be decided under 
8. 33 and the award has got to be set aside, never mind how the challenge is made 
to the award, and once the application has been made to set aside an award under 
s. 33, 8. 17 comes into operation and the Court is bound to a judgment in terms 
of the award if that application to set aside the award is or if the application 
to set aside the award is not made within the time mentioned in art. 158 of the 
Limitation Act. ° 

Mr. Mistree has relied. a judgment of the Calcutta High Court in support of 
his contention and that in is the only judgment which is realty directly in point. 
Tt is, therefore, unnecessary to consider other judgments which do not deal with 
the point we are considering. That is a judgment of Mr. Justice Sinha in Haji 
Ebrahim Kassim Cochinwalla v. Pannalal Johurmull1 In that case a double- 
barrelled application was made which the learned Ju had to consider. The 
application was partly to set aside the award and partly it was for a declaration 
that the award was invalid. The learned Judge held that the application to set 
exide the award was barred by limitation having been made beyond 30 days, but 
he went on to hold that the application in so far as it asked for a declaration that 
the award was invalid as there wasno valid reference was within time and he pro- 
oveded to decide it on merits. With very great to the learned Judge, he 
has failed to consider either s. 17 or s. 39 or the difficulties and anomalies which 
would result if the view which has found favour with him were to be acoepted. We 
are sure that if the learned Judge had considered these two ss. 17 and 39 which we 
have oonsidered, he would not have come to the conclusion which he did. With 
Tegpect, therefore, we are unable to accept the view taken by the learned Judge. 

In our opinion, therefore, the learned Judge below was right in the conclusion he 
came to. The result is that the appeal fails and must he dismissed with cost, 
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Undertaking given by the respondents 

Liberty to the respondente’ attorneys to withdraw the sum of Ra. 500 deposited 
in Court. 

Attorneys for appellant: Dinkarrau & Oo. 

Attorneys for respondents: M. N. Mankar & Oo. : Tyabji, Dahyabhai & Oo. 
Appeal dismissed. 





APPELLATE CTVIL. 


Before Mr. Justice Gajendragadkar and Mr. Justice Chainani. 


HASTIMAL DALICHAND BORA v. HIRALAL MOTICHAND MUTHA.* 


Arbitration Act (X of 1940), Secs. 33, 39, 16 17, 80—Indian Limitation Act (IX of 1908), art. 158 
—Civil Procedure Code (Act V of 1908) Sch. II —Arbitrator filing award in Court—-Party 
lo award fling written statement raising contentions for setting aside amard—T rial Judge dealing 
with merits of contentions and mithowt considering that party had not made application under 
s. 83 of Arbitration Act—Trial Judge ordering filing of award and directing decree to bs drawn 
up in terms of award—Whether order made amounts to an order refusing to set aside award 
—Party appealing against order of trial Judge—Maintcinabilty of appeal—Jurtediction of 
Court to act suo motu where award illegal and void. 

An award was filed in Court by the arbitrator and the defendants, who were parties to 
the arbitration agreemert, filed a written statement raising various’ contentions for setting 
aside the award. The trial Judge without considering the point that the defendants had 
not taken any proceedings by way of an application under s. 88 of the Arbitration Act, 
1940, dealt with the merits of the contentions and ordered that the award be filed and a 
deoree in terms of the award be drawn up. The defendants appealed against the order 
under s. 89 of the Act. On the question whether as no application was made by the 
defendants before the trial Judge under s. 88 of the Act, the order made by the trial Judge 
could be construed as an order refusing to set aside an award and, therefore, appealable 
under s. 89 of the Act :— J 

Held, that in substance and effect what the trial Judge should be deemed to have done 
was that he saw no reason to set aside the award, 

that the order made by the trial Judge could not be taken as amounting to an order 
refusing to set aside the award within the meaning of s. 8T) (0) of the Act, and 

that the defendants’ appeal was, therefore, incompetent. 

“Tt has come to our notice in several oases that though the Arbitration Act was passed 
in 1940, Courts below do not seem to take judicial notice of the change which has been 
effected by the passing of this Act. Very often when awards are filed, proceedings are taken 
pursuant thereto as though the provisions of Schedule I to the Civil Prooedure Code were 
still in force.’’ 

The words used both in s. 17 and s. 80 of the Arbitration Act, 1940, are wide enough to 
include the jurisdiction of the Court to deal with matters covered by those sections sto 
motu. 

Umadutt Nemani v. Chandrao,! commented on. 

Courts would exercise this jurisdiction rarely and only where the awards may be patently 
illegal and void. If the award directs a party to do what is prohibited by law, the Cour, 
can exercise its jurisdiction though no applioation may have been made by either party 
to set aside the offending award. 

Quasre: Whether if an application under s. 88 of the Arbitration Act, 1940, is made by 
a party raising some contentions against the award, the effect of which is not to have the 
award either remitted or set aside, the provisions of art. 158 of the Indian Limitation Act, 
1908, apply to such an application. 

Ow January 25, 1948, Hastimal and others (defendants) agreed to transfer a 
house situated at Ahmednagar to Hiralal (plaintiff). A dispute arose between the 
parties as to whether the agreement was an agreement to sell the property or wis 

* Decided, July 21, 1953. A from Civi Ju (Senior Division), at Abmodiagat 


Order No. 28 of 1951 (mth C. R. . No. 986 ing Suit No. 60 of 1948. 
of 1950), from the decision of P. D. Savarkar, 1 (1945) 48 Bom. L. R. 675. 
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an agreement to m the 
to the arbitration of one Motilal 


which stated as follows :— 

“In this way a dispute arose as to whether the transaction in relation to which the agreement 
of January 25, 1948, was made and in respect of which the earnest receipt was passed was to bea 
transaction of sale or was to be one of mortgage. A dispute also arose as to what was the agrood 
rate of interest as to what was the actual amount of cash to be received before the Sub-Rogistrar 
and also as to in what manner the mortgage amount was to bo paid, in case the trarsaction was 
to be a mortgage. To settle this dispute we have all selected you as a man of our confidence 
.... We have full trust in you. Whatever decision you give after hearing our evidence and con- 
tentions will be admitted by us. It will bind us.” ; 

“On July 11, 1948, the arbitrator made his award to the effect that the agreement 
between the parties was one of mortgage and directed the defendants to pay the 
plaintiff Rs. 8,500, by six monthly instalments of Ra. 1,090 each. The award also 
directed that if the defendanta failed to pay the amount to the plaintiff. ths plaintiff 
could proceed to recover it by sale of the property through Court, and if the sale- 

were not sufficient to pay the plaintiff’s dues, the plaintiff could recover 
the balanoe from the other properties of the defendants. 

On September 9, 1948, the arbitrator filed a suit to file his award. The defendants 
inter alia contended that the arbitrator had no jurisdiotion to pass a virtual dsree 
on the mortgage as he purported to do and they claimed that the award should be 
set aside. 

The trial Judge ordered the award to be filed and directed that a decree in terms 
of the award should be drawn up, observing, in his judgment, as follows :— 

“The next contention raised by the learned pleader for the defendants is that the arbitrator 
exceeded his authority. He states that all that the reference asked him to do was to decide 
what the nature of the transaction was and call upon the defendants to pass either a sale-deed 
or a mortgage bond. The arbitrator, it is argued, was not authorized to pass a decree awarding 
the plaintiff @ certalr amount from the defendants and awarding the defendants instalments. 
In this connection we must look to the last para of the reference, exh. 48. This para. recites that 
there was a dispute between the parties as regards the nature of the transaction and also as 
regards the interest agreed upon and the amount to be paid in cash in the presence of the Sub- 
Registrar if the transaction was that of a mortgage. To decide this dispute they were appoint- 
ing Shri M. H. Bora as their arbitrator. Shri Bora states in his deposition, exh. 42, as follows :— 

“The dispute between the parties was whether defendants should execute a sale deed or a 
mortgage bond. As to the amount of consideration there was no dispute. If I came to the 
conclusion that the transaction was in the nature of a mortgage I was to fix the rate of interest, 
instalments and the amount whioh plaintiff was to pay to the defendants in cash. If I came to 
the conclusion that the transaction was in the nature of a mortgage a decree was to be passed 
without a mortgage bond being actually executed. I considered the execution of the mortgago 
bond unnecessary. In the reference I am asked to decide how the defendants should pay the 
mortgage amount. I interpret it to mean that I was to pass a decree for the payment of the 
amoupt.’ I do not see anything wrong in the arbitrator’s interpretation of the last para. of the 
reference. Although the reference says that the arbitrator was to decide the amount that, the 
defendants were to pay to the plaintiff in the presence of the Sub-Registrar that docs not mean 
necessarily that the arbitrator was not authorized to award certain amount to the plaintiff and 
make that amount payable in instalments. I do not see anything beyond the authority vested 

-in the arbitrator by the reference.” 
© The defendants appealed and also filed a revisional application to the High Court. 
The appeal and the application were heard together. 


B. B. Kotwal, for the appellants in appeal and for the petitioner in O. R. A. 
V. M. Tarkunde, for heirs of respondents No. 1 in appeal, and for heirs of opponent 
No. lin C. R. A 


QAJANDEAGADKAR J. This appeal from order and revisional application have 
. been filed by the defendants against orders passed by the learned Orvil Judge, Sanior 
Dfvision, ednagar, in suit No. 60 of 1948. It appears that there was an agree- 
ment between the plaintift and the defendants in regard to the transfer*of house 
No. 2665 at Ahm . A dispute arose between the part es as to the nature of 
this agreement. The plaintiff alleged that it was an agreement to sell the proparty, 


ty a This dispute waa referred by the parties 
ora, by a deed of authotity dated April 18, 1948, 
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whereas according to the defendants they had merely agreed to the pro- 
perty. This dispute waa referred by the parties to arbitration on January 25, 
1948. The arbitrator then made his award. He was of the omon that tho agree- 
ment between the parties was one of mortgage and not of sale and on that footing 
the award purports to direct defendants Nos. 1 to 3 to pay the plaintiff Rs. 8,500 
and interest at the rate mentioned in the award. This amouut was made payable 
by six monthly instalments of Rs. 1,000 each. The award then goes on to direst 
that if defendants Nos. 1 to 3 did not pay the amount to the plaintiff as direted, 
the plaintiff should proceed to recover that amount by sale of the property mortgaged 
Court. If the sale-proceeds were not enough to pay the plaintiff the 
amount due to him, the plaintiff should proceed to recover the balance from the other 
perties of defendants Nos. 1 to 3. ‘the award also provides for a default clause, 
i, it is unnecessary to refer to this clause in detail. the award was thus made, 
it was filed in Court and notice was served to the parties-under s. 14{2) of the Arbi- 
tration Act. On June 15, 1949, the defendanta were served. On October 27, 1949, 
they filed their written statement, in which they raised several contentions. The 
principal contention with which we are concerned in the present appeal was that the 
arbitrator had no jurisdiction to pass a virtual decree on the mo: as he has pur- 
ported to do. The defendants’ argument was that the parties referred to the 
arbitrator the decision of the dispute as to whether the transfer of the defendants’ 
properties shculd take the form of a sale or mortgage and nothing more. It was 
wholly outside his jurisdiction to direct not only that the mortgage deed should be 
executed by the defendants in favour of the plaintiff but that in certain contingencies 
the plaintiff would execute the award itself and recover the amount by sale of the 
mo ed properties. The defendants, therefore, clarmed that the award should be 
set asi The learned Judge was not impressed with this plea ; he held that the 
reference made to the arbitrator included the power to pass an award on a mortgage, 
if the arbitrator held that the agreement between the parties was to have a deed of 
mortgage by the defendants for the amount received by them ; so he directed that a 
decree in terms of the award should be drawn. In the course of his judgment the 
learned Judge has observed that he saw no reason to set aside the award, though the 
final order merely directed that the award is ordered to be filed and that the Hadise 
in terms of the award should be drawn up. Treating this judgmont as an AE 
to an order refusing to set aside the award, an appeal from order has been preferre 
by the defendants. In the alternative, against tho decree which was subsequently 
drawn in terms of the award a revisional application has been preferred by them. 
That, in short, is the genesis of the two matters which have come before us for de- 
cision to-day. 
It has oome to our notice in several cases that though the Arbitration Aot was 
Jee in 1940, Courts below do not seem to take judicial notioe of the change which 
been effected by the passing of this Act. Very often when awards are filed, 
roceedings are taken pursuant thereto as though the provisions of Schedule IT to the 
ivil Procedure Code were still in force. In the present case the learned Judge has 
virtually adopted the same procedure. Otherwise, the first question to which he 
would have addressed hi would have been as to whether the defendants were 
entitled to raise the contention that the award should be set aside in view of the fact 
that they had not taken any proceedings by way of an application as they were bound 
to do under s. 33 of the itration Act within the period presaribed by art. 168 
of the Indian Limitation Aot. It is common gro that the written statement 
has been filed by the defendants in the present proceedings beyond the limitation 
deat by art. 158, and it is conceded by Mr. Kotwal that s. 5 cf the Limitation 
ot has not been made applicable and the Court has no jurisdiction to condone delay 
which a party may make in filing an application under s. 33. In other words, even 
if the Oourt was inclined to treat the written statement of the defendants as an 
application made under s.’33 of the Aot, the difficulty created by the delay would be | 
insuperable and the Court would have no jurisdiction to consider the contentifns 
raised in such an application when it has been filed beyond tme ; and yet, without 
considering this point, the learned Judge has proceeded to deal with the merits of the 
contentions, though it is true that in the end he has rejected them. ; 


102 TER BOMBAY LAW REPORTHE, (vot. tvi. 


That is why Mr. Tarkunde for the respondenta has raised a preliminary objection 
that the appeal from order aaa by the defendants is incompetent. Mr. Tar- 
kunde says that under s. 39 of the Arbitration Act, no doubt an appeal lies against an 
order refuding to set aside an award. But in the present proceedings it would be 
impossible to hold that any order refusing to set aside an award as such had been made, 
because no application had been made before the learned Judge for that purpose 
under s. 83. On the other hand, Mr. Kotwal argues that even if the defendants had 
mad no application to set aside the award, it was competent to the Court to consider 
whether any circumstance for which the award should be set aside was present in the 
case of this award,-and if the Court found that there was no such circumstance and, 
therefore, refused to set aside the award, the order of the Court would amount to an 
ofder refusing to set aside an award and it is appealable under s. 39. In dealing with 
these contentions we must first decide if the Court has jurisdiction to consider suo 
motu the question as to whether a decree should be passed in terms of the award or not. 

The scheme of the Act relevant for the purpose of this question is to be found in 
#8. 16, 17, 30 and 33 of the Act. Beotion 16 deals with the power of the Court to remit 
an award. Sub-section (1) of this section provides that the Court may from time to 
time remit the award or any matter referred to arbitration to the arbitrators for re- 
consideration where the conditions mentioned in sub-ol. (a),(b) or (c) of the said sub- 
section are satisfied. It would be noticed that this sub-section does not in terms re- 

uire that an application must be made to the Court to enable it to remit the award. 
Section 17 provides that where the Court sees no cause to remit the award or any of 
the matters referred to arbitration for reconsideraticn or to set aside the award, the 
Court shall, after the time for making an application to set aside the award has 
ired, or such application having been made, after refusing it, proceed to pronounce 
judgment according to the pe and upon the judgment so pronounced a decree 
shall follow. Looking at the words of this section, it is fairly clear that it is open 
to the Court to see whether there is any cause to remit or set aside the award apart 
from the application which a party may make for the purpose of getting the award 
remitted or set aside. The section clearly lays down that if an application is made, 
it has to be decided on the merits, and if the applicaticn is rejected, a judgment 
is to be pronounced in accordance with the award. If the application is allowed, the 
award would naturally be remitted or set aside, in which case other appropriate 
orders would have to be passed. While making this provision the section does seem 
to contemplate that the Court may prooced to consider the question whether the 
award should be remitted or set aside even though an application may not have been 
made before it by any party to the award. In such a case if the Court suo motu 
sees any cause to remit or set aside the award, the Court may make that order. 
If the Court sees no cause to remit or set aside the award, even so, the Court must 
wait until the period for making an application under s. 33 has expired, and, if an 
application is made, until the application is refused. It would, therefore, be clear 
t on a fair and reasonable construction of the words used in s. 17, the Court has 
jurisdiction to consider the question of remitting or setting aside the award suo motu. 
. Bection 30 lays down that “An award shall not be set aside except on one or more 
of the following grounds” and three grounds are mentioned in this section. The pro- 
Vision contained in this section is put in the negative form ; but even so it would not 
be correct to assume that the jurisdiction conferred under this section can be invoked 
Ohly at the instance ofa party making an application under s. 33. It would be 
legitimate to infer from the wording of this section that even if an application is not 
rae any of the parties for that purpose, the Court may set aside an award if it is 
satiffied suo motu that any of the grounds mentioned in s. 30 vitiates the award. 
Section 88 deals with the applications to be made by the parties. Before we consider 
the provisions of this section, it may be relevant to point out that s. 32 enacts a ‘bar 
to suits contesting arbitration agreements or awards. In other words, all questions 
a With regard to the existence or validity of an arbitration agreement or an award 
mifst be determined by the Court in which the award under the ent has been 
or may be-filed under the provisions of the Arbitration Act and the decision of the 
Court in these proceedings is final and cannot be challenged by a separate suit. This 
marks an important departurd from thd provisions relating to awards contained in 
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goh. II of the Code of Civil Procedure, 1808. Section 33, therefore, requires parties 
to make applications if they wish to challenge the existence or validity of an arbitra- 
tion agreement or an award or to have the effect of either determined, and it lays 
down the procedure for dealing with applications which are made under this section. 
Article 158 of the Limitation Act prescribes a limitation of thirty days for the pur- 
pose of applications made for remitting or setting aside an award. It is perfectly 
true that if a party to an award wants to challenge the validity of the award on any 
ground and desires that the award should either be remitted or set aside, he has to 
make an application in that behalf under s. 33 within the time prescribed by art. 158. 
It may be that ifan application is made by a party raising some contentions against 
the award, the effect af which is not to have the award either remitted or set aside, 
the provisions of art. 158 may perhaps not apply to such an application. In the 
preeent appeal we are not called upon to consider that point. It is admitted before 
us that the contentions which the defendants sought to raise before the learned trial 
Judge fell within the mischief of art. 158. But from the fact that a party is precluded 
from challenging the validity of the award on the ground that he has not made a 
proper application within the limitation prescribed by art. 158, it would not follow 
that the Court cannot swo motu consider the same question in a proper case. If the 
award directs a party to do an act which is prohibited by law or if it is otherwise 
patently illegal or void, we think it would be to the Court to consider this patent 
defect in the award suo motu, and when the Court acts suo motu, no question of limi- 
tation prescribed by art. 158 can arise. In our opinion, the words used both in s. 17 
and s. 30 are wide enough to include the jurisdiction of the Oourt to deal with 
matters covered by those sections suo motu. It would appear that under the English 
law the Court has a similar power to set aside an award, apart from the motion 
made by the parties in that behalf. For Russell, while dealing with the power of the 
Court to remit cr set aside the award, observes : 

“The Court has further an inherent power to set agide an award which is bad on its face: 
either as involving an apparent error in fact or law, or as not complying with the requirements 
of finality and certainty. The inherent power to set aside also extends to an award which 
exoeeds the arbitrator's jurisdiction, and possibly to cases where fresh evidence hes become 
available.” (Russell on Arbitration, 15th edn., p. 268). 

Our attention has, however, been drawn to the decision of Mr. Justice B 

in Umadutt Nemani v. Chandrao!. In this case Mr. Justice B held that w. 
a party has debarred himself by lapse of time from applying to the Court to set aside 
an award, he cannot, on an Spas made by the other party for judgment in 
terms of the award, take the plea that the award should be set aside on the grounds 
mentioned in s. 17 of the Indian Arbitration Act. In this particular case the party 
impeaching the validity of the award made several allegations against the genuineness 
of the award itself ; and Mr. Justice Blagden held that it was not open to him to take 
such pleas, because in deciding the merits of the said pleas it would be necessary to 
take evidence and that course the party in question was not entitled to ask the Court 
to adopt by reason of the fact that he had not taken the remedy which was available 
to him within time. In the course of his judgment Mr. Justice Blagden has pointed 
out that in the scheme which has been adopted under the Arbitration Aot, speed 
appears to be of the essence, and soif within the narrow period prescribed by art. 158 
a party does not make an application to the Court, then he will not be entitled to agitate 

. the matter on grounds covered by s. 33 any longer. With respect, we agree with this 
part of the learned Judge’s conclusions. In the course of his judgment Mr. Justice 

lagden has obeerved that (p. 676) : f 

“...If tho Court could see, on the face of the award, that it is obviously and totally invalid, it 
would, of its own motion, set it aside under s. 80 rather than remit it under s. 16.” 
And he cited the example of 
“...an award reciting the fact of a dacoity and a referenos to the arbitrators, the arbitrators then 
taking upon themselves the burden of deciding the matter and making a partition of the spoils 
between the dacoits;...”(p. 678). - 

. The learned Judge added (ibid.) : 

- “...m0 doubt, in-such a case an award might be set aside, and direct action taken against 

; 1 (1945) 48 Bom. L. R. 675. i 
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the arbitrators.” 


At the end of his judgment, however, when the learned Judge considered the effect 
of the provisions of s. 17, it apeara that he was impreesed by the argument that the 
words used in this section do seem to confer upon the Court jurisdiction to act suo 
motu; but he rejected the argument on the ground that the said words must be 
treated as surplusage. He felt that if this power was recognised in the Oourt, art. 
158 of the Limitation Act would be rendered nugatory. With respect, we are unable 
to se how art. 158 would be rendered nugatory if it is held that the Court has in- 
herent jurisdiction to act under s. 17. Article 168 deals with appl.cations made by 
parties, and if parties wish to be heard in support of their contention that the award 18 
invalid, they-have to apply within the period prescribed by art. 158. The fact that the 
lishitation prescribed by the said article cA not affect the Court’s jur:sdiction does 
not in our opinion make the said article nugatory at all. in with , it is 
somewhat difficult to reconcile the view expressed by Mr. Justice Blagden about 
8. 17 with the conclusion that he has recorded in respect of ss. 16 and 30 in the 
earlier part of his judgment. 

We are disposed to think that the jurisdiction which is conferred on the Oourt 
under g. 80 to act suo motu is similar to that conferred on the Court under s. 17. 
It is obvious that Courts would exercise this jurisdiction rarely and only where the 
award may be patently illegal and void. If the award direots a party to do what is 
prohibited by Jaw or, as the illustration taken by Mr. Justice Blagden suggests, if the 
award proceeds to divide the bocty obtained by the commision of an offence, the 
Court can exercise its jurisdiotion though no application may havc been made by 
either party to set aside the offending award. an the very nature of things mach 
awards are not likely to be made and so occasions to use this jurisdiction may arise 
rarely if at all. But that is not to say that the Court is powerless to set aside awards 
even though they are illegal and void in the sense that they direct the commission 
of an act which is prohibited by law. 

But even though the Court may, in a proper case, exercise its jurisdiction under 
B. 17 or s. 30 suo motu, that dces not assist Mr. Kotwal in the present appeal in 
repelling the objection that no appt al from order lies in the present case. Un- 
fortunately, the learned Judge has entertained these proceedings and has 
raised issues on the pleas made by the defendants without regad to the 
provis‘ons of the Arbitration Act; and it may be pointed out in fairness 
to Mr. Kctwal that on one issue he has dealt with Mr. Kotwal’s contentions and 
ended by saying that he saw no reason to set aside the award. Indeed, it is this 
of the observations made by the learned Judge whick Mr. Kotwal treats as a 
to set aside the award. We do not think that we would be justafied in treating the 
judgment under appeal as amounting to a refusal to set aside the award. In sub- 
stance and in effect what the learned Jadge must be deemed to have dcne is that he 
saw no reason to set aside the award ; and, in our opinion, if the learned Ju had 
properly considered the question in the light of the provisions of s. 30 of the Indian 
Arbifration Act and if he had come to the conclusion that there was no reason to set 
aside the award, be would m rely have said ‘Decree to follow in terms of the award.”’ 
That is how the present judgment must, we think, be construed. The fact that the 
prezent judgment has been delivered by the learned Judge as though he was dealing 
with a matter under the provisions of ach. I of the Code of Civil Procedure would not 
justify Mr. Kotwal’s contention that the present order should be taken as amounting 
to an order refusing to set aside the award within the meaning of s. 39 (1)(vi) of the 
Indian Arbitration Act. It seems to us clear that if it was the inherent jurisdiction 
of the Court under s. 17 which was being invoked, then his decision can mean no more 
than this, that there was no ground made out and the decree must follow in terms of 
the award. Prima facie, an order refusing to set aside an award oan be made on an 
application made by the party for that purpose. The Oourt is given jurisdiction to 
set aside the award suo motw. - If the Court does not exercise that jurisdiction, then 
the award can be set aside only if an application is made by a party for that purpose, 
and it is in that context that an order refusing to set aside an award which‘is appeal- 
able can be Therefore, in our opinion, the preliminary objection raised by 
Mr. Tarkunde that the appeal from is incompetent must be uphéld. The 
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ap accordingly fails and is dismissed on the ground that it is incompetent. Ap- 
pellants to pay the costs.” l , 

The position with regard to the revisional application filed by Mr. Kotwal is no 
better. Mr. Kotwal concedes, as he must, that under the provisions of s. 17 of the 
Arbitration Act an appeal les against a decree which has been drawn in accordance 
with the judgment pronounced on the award only on the grounds that the decree is in’ 
excess of or is not otherwise in accordance with the award. No other ground can 
legitimately be urged in an appeal against a decree which has been passed under s. 17. 
Mr. Kotwal, however, contends that though an appeal may have been provided for 
under this Act only on two specific grounds and the jurisdiction of the appellate Court 
may thereby have been limited, our revisional jurisdiction remains unimpaired and 
it would be open to us to consider questions of jurisdiction or questions of material 
irregularity on which he may rely. We find it very difficult to accede to this argu- 
ment. If the Legislature has provided that once a decree is drawn in terms of the 
award the decree can be challenged before the appellate Court only on two ified 
grounds, it seems to us illogical to hold that the jurisdiction of the revisional Court 
should be wider than the jurisdiction of the appellate Court. But, apart from that, 
even if it was open to us to entertain a plea of jurisdiction in a revisional application 
against such a decree, we do not see how a plea of jurisdiction can properly be raised 
under s. 115 in the present revisional application, because the plea is no more than 
this, that the arbitrator has exceeded his jurisdiction in making the award which he 
has made. This point was specifically raised before the learned Judge and he has 
held that the arbitrator has not exceeded his jurisdiction. Clearly, the decision of the 
learned Judge that the arbitrator has not exceeded his jurisdiction cannot itself 
import any question about the jurisdiction of the learned Judge himself in the pre ent 
revisional application. Assuming in Mr. Kotwal’s favour that the view of the learned 
Judge that the arbitrator acted within jurisdiction is wholly wrong, that would not be 
enough to justify Mr. Kotwal’s argument that the learned Judge’s order is without 
jurisdiction, and calla for interference at our hands under s. 115. The learned Judge 
had jurisdiction to consider the point raised before him ; indeed it was his duty to 
decide it; and he has decided it in the light of the terms of reference agreed upon bet- 
ween the parties. All that Mr. Kotwal can say at the highest is that the learned 
Judge has misconstrued the said terms; but that cannot obviously import any 
question of jurisdiction. Therefore, we must hold that the revisional application 
a incompetent and the preliminary objection raised in that behalf must be 
up 

Rule is accordingly discharged with costs. 

Appeal dismissed: rule discharged. 


Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Shah. 
F. E. DARUKHANAWALLA v. KHEMCHAND LALCHAND.* 

Bombay Renis, Hotel and Lodging House Rates Control (Second Amendment) Act (Bom. XLUI 
of 1951)—Constitution of India, Seventh Sch., List I, entry 8, List LI, entry 18—Whether amend- 
ing Act apples to Cantonment areas—Competency of Act—Meaning of expression “including 
control of renis” in entry 8, List I—Partament entiiled to control rentis between private landlords 
and tenants. 

The State Legislature was competent to enact the Bombay Rents, Hotel and Lodgigg 
House Rates Control (Second Amendment) Act, 1951, and it applies to the Cantonment 
areas in the State. 

The expression “‘inoluding the control of rents” in entry 8 in List I of the Seventh Schedule 
to the Constitution of India, means that the control of rents contemplated by this entry 
is in relation to ‘the house accommodation” which expression precedes the expression ‘‘in- 
cluding the control of rents.” 

The nature of this power which is oorferred upon Parliament, a power additional to 
the power that was enjoyed by the Central Government under the Government of India 
Aot, 1085, is that Parliament should not only regulate house accommodation ir the sfhse ° 
of acquiring, requisitioning or allocating houses in cantonment areas, but may also control 


*Decided, August 18, 1953. Civil Reference Judge (Senior Division), at Nasik, in Small 
No. 5 of 1958, made by P. D. Savarkar, Civil Oause Suit No. 166 of 1952. 
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rents. The control of rents with which Parliament could deal is not control of rents which 
had no relationship with the house accommodation which had to be regulated for the purposes 
of accommodation. It was not the intention to confer upon Parliament the power to control 
rents between private landlords and tenants ; that power was left to the State Legislatures 
under entry 18, List II, of the Seventh Schedule to the Constitution. It was only when rents 
had to be controlled as something additionalto the regulation of house accommodation in 
the cantonment area that the power of Parliament arose to deal with that subject. 

e It is a well settled principle of construction of various entries in the Seventh Schedule 
to the Constitution that as far as possible an attempt must be made to reconcile entries in 
the Union List, the State List and the Concurrent List, and attributing to the Constituent 
Assembly an intention of bringing about a conflict between the powers of the State Legis- 


`- e latures and Parliament must be avoided. 


A.C. Patel v. Viskoanath Chada,! referred to. 


Oxa F. E. Darukhanawalla (plaintiff), who owned a house within the limite of 
Deolali Cantonment in the Nasik District, filed a suit, on April 18, 1952, in the Court of 
the Civil Judge, Senior Division. at Nasik, inst his tenant Khemchand (defendant), 
for the recovery of arrears of rent and for ejectment. The defendant inter aka 
contended that the suit could not be tried in the small cause jurisdiction of the Court. 

The trial Judge referred the following question to the High Oourt :— 

“Ig the Bombay Rents, Hotel and Lodging House Rates Control Act, 1847, as amended by 
Bombay Act XLII of 1951, applicable to Cantonment Areas? ” 

The trial Judge was of opinion that although the Act of 1947, lawfully applied to 
Cantonment Areas in the District of Nasik, the Bombay State Legislature could not 
extend its application to those areas by enacting Bombay Aot XLII of 1951. 


The reference was heard. 


H. M. Ohokn, Government Pleader, for the Referor (Civil Judge 8. D., Nasik). 
G. A. Desai, for the plaintiff. 
No appearance for the defendant. 


Cuacta O. J. This is a reference made by the Civil Judge, Senior Division, 
Nasik, and it arises out of a suit filed before him for the recovery of arrears of rent, 
and for ejectment. The suit was filed on April 18, 1952, and the contention raised 
before him was that the suit was not maintainable in view of s. 28 of the Bombay 
Rents, Hotel and Lodging House Rates Control Aot, 1947, which confers jurisdiction 
to hear rent suits upon the Civil Judges, Junior Division ; and the question that the 
learned Judge had to consider was, whether the Bombay Rents, Hotel and 
House Rates Control Act, LVI of 1947, as amended by Bombay Act XLII of 1951 
applied to the premises in question, which were situate in the cantonment area of 
Deolali. 

Mr. Desai, who has & before us to support the reference and the view 
taker by the learned J , viz. that the Bombay Rents, Hotel and Lodging House 
Rates Control Act, LVI of 1947, does not apply to cantonment areas, has contended, 
that under the Constitution power to control rents with regard to erties situate 
in the cantonment areas is conferred upon Parliament by List Pot the Seventh 
Schedule of the Constitution, which is a Union List, and when the Legislature ex- 

ded the operation of the Bombay Rents, Hotel and Lodging House Rates Control 
ot, spells of 1947 to March $1, 1953, by the amending Act XLIIT of 1951 it tres- 
m the field reserved for Parliament, and the extension of the Act was 

not, reentry 


Mr. Desai says that whatever might have been the position when Bombay Aot 
LVI of 1947 was passed, which was passed under the Government of India Aot, the 
PEER under the Constitution is different, and the legislation must be considered 

the point of view, whether under the Oonstitution the State Legislature is 
petent to enact laws controlling rents in cantonment areas. 

“Now. a similar matter came up for consideration before a division bench consisting 
of myself and my brother Dixit J. [4. O. Patel v. Viahwanath Ohada*]. There 
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we had to consider whether the Bombay Renta, Hotel and Lodging House Rents 
Control Act, LVII of 1947, applied to the cantonment area of Kirkee ; and the conten- 
tion there put forward by Mr. Kotwal for the petitioner was that the Act did not apply 
because of entry 2 in List I of the Government of India Act, which conferred upon 
the Central Legislature the power to legislate with regard to regulation of house 
accommodation in cantonment areas. We rejected that contention holding that 
regulation of house accommodation meant requisitioning of property, acquiring of 
Pope or allocation of property, but not the question of relations between land- 
k and tenant ; and when the Legislature was dealing with relations of landlord and 
tenant, it was legislating under the power conferred upon it by entry 21 in List II. 

Mr. Desai contends that whatever might have been the position under the Govern- 
ment of India Act, under the Constitution entry 3 in List I, which has taken the 

lace of part of entry 2 in List I, is framed in a language which is different from the 

guage used in the Government of India Act; and what is emphasized is that in 
entry 3 in List I we now find the expression ‘including the control of rents’, which 
makes it clear that Parliament has not only the power of regulating the somes 
aocommodation, but also the power of controlling rents in cantonment areas ; an 
therefore, it is , that when the State Legislature extended the operation of the 
Bombay Act, LVI of 1947, up to March 31, 1953, by the amending Act XLII of 
1951, it was not competent to apply that extension to cantonment areas. 

In our opinion that contention is not tenable. It is a well settled principle of 
construction of various entries in the Seventh Schedule to the Constitution that as 
far as ible an attempt must be made to reconcile entries in the Union List, the 
State List and the Concurrent List, and that we must avoid attributi to the Constitu- 
ent Assembly an intention of bringing about a conflict between the powers of the 
State Legislatures and Parliament. In List II of the Seventh Schedule we have an 
entry in identical terms with entry 21 in List IT of the Government of India Act, 
and that entry is No. 18. Therefore, even under the Constitution a State Legislature 
has been given the power to legislate with regard to matters which concern the 
relation of landlord and tenant and oollection of renta. It cannot be disputed that 
the Bombay Rents, Hotel and Lodging House Rates Control Act, L of 1947, 
deals with relations of landlord and tenant and collection of renta. The question 
then is, whether it was the intention of the Constituent Assembly that the State 
Legislature should have no power to legislate with regard to relations of landlord and 
tenant and collection of rents with regard to erties which are situate in the can- 
tonment areas although those properties might be owned by private owers and 
might be tenanted by private individuals. Did the Constituent Assembly intend that 
merely because a house was situate in a cantonment area the State Legislature cannot 
regulate relations between landlord and tenant, although both—the landlord and 
tenant—were private persons. i 

In our opinion it is not necessary to limit the power of the State Legislature with 
regard to ita legislative competence’ conferred upon it under entry 18 of List IT, 
because it is clear that what the expresion ‘including the control of rents’ in entry 
8 in List I means that the scintrol Ge rents contemplated by this entry is in relation 
to ‘the house accommodation’, which expression precedes the expression ‘including 
the control of rents’. Itis true that we have taken the view in A. Ô. Patel’s case that 
on the proper grammatical construction the expression ‘including’ is an expressian 
of extension, and not the expression of limitation. Therefore, . Desai is right 
that the Constituent Assembly wanted to confer upon Parliament a power ad- 
ditional to the power that was enjoyed by the Central legislate under the Govern- 
ment of India Aot. 

But the question is what was the nature of that additional power. It is clear that 
the nature of that additional power was that Parliament should not only re- 

te house-acoommodation in the sense of acquiring, requisitioning or allocating 
ouses in cantonment areas, but may also, in respect of the houses so acquired, ge- 
quisitioned, or allocated, control rents. Therefore, the control of renta with which 
Parliament oould deal is not control of rents which had no relationship with the house 
accommodation which had to be regulated for the purposes of accommodation. 
It was not the intention of the Constituent Assembly to confer upon Parliament 
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the power to control rents between private landlords and tenants ; that power was 
left to the State Legislatures under List TI. It was only when rents had to be con- 
trolled as something additional to the regulation of house accommodation in the 
cantonment area that the power of Parliament arose to deal with that subject. 
Therefore, in our opinion, the State Legislature was competent to enact the amend- 
ing Act X LIL of 1951, and to apply it to the cantonment area of Deolali. 

erefore, the contention taken before the learned Judge was a sound one, that 
in View of s. 28 of the Bombay Rents, Hotel and Lodging House Rates Oontrol 
Act, LVII of 1947, the competent Court was not the Court of the Civil Judge, Senior 
Division, but the Court of the Civil Judge, Junior Division. We must, therefore, 
reject the reference. 


` *'The reference ia therefore rejected. No order as to costs. 
Answer accordingly. 





Before the Hon'ble Mr. M. C. Chagla, Chief Justice. 


BABIBAI THAKUJI GADHAVE v. FAZLUDDIN USMANBHAI MOMIN.* 
Bombay Agricultural Debtors Relief Act (Bom. XXVLLI of 1947), Secs. 19(1), (3), 14, 4+—Bombay 
Agricultural Debtors Relief Act (Bom. XXVIII of 1939), Secs. $1, 17(1), 45t+—Statement 
subsitied to Court under s. 14 of Act of 1947—Potnt of time with regard to suck statement whether 
same as for application to Court under s. 4—Debtor's statement under s. 31 of Act of 1939 
applying for adjustment of debts of other creditors when to be made—AppHcation under s. 17 
not concerned witk transaction—Whether under s. 45 open to party to allege that 
particular transaction to te in nature of morigage or sale. 
A statement submitted to a Court under s. 14 of the Bombey Agricultural Debtors Relief 
Act, 1947, within the meaning of s. 10(2) of the Act must be a statement which has been 
submitted within the time within which an application for adjustment of debts could be 
made under s. 4 of the Act. 


*Dectded, S er 25, 195%. Civil Re- (a) give notice to the debtor (unless the 


vision Application No. 947 of 1952, from the 
decision of M. S. Bagali, Assistant J at 
Poona, ing the decree passed by 3. G. 
Borde, Civil Judge (Junior Division), at 
Khed, in K. K. Application No. 776 of 1942. 
{The relevant portions of the sections run 
thus: 
10. Transfer of pending suiis, 
ù and p s to the 


(1) All suits, appeals, applications for execu- 
tion and p i includi i 


revisional 
proosedings peadug ‘ore e Detrist Judge 
under section 58 of the Dekkhan iculturists’ 


Relief Act, 1879, in respect of any debt pending 
in aay civil or revenue court shall, if they 
involve the questions whether the person from 
whom such t is due is a debtor and whether 
the total amount of debts due from him ex- 
ceeds Rs. 15,000, be transferred to the Court. 
(2) When an application for adjustment 
of debts made to a Court under seotion 4 ora 
fiatement submitted to a Court under section 
14 includes a debt ın respect of which a suit, 
, application for exeoution or proceed- 
liable to be transferred under sub-section 
(1) 1s ing before a civil or revenue court, 
the Court give notice thereof to such 
other: court. On receipt of such notice, such 
other court shall transfer the suit, appeal, 
application or proceeding, as the caso may be, 
to the Court. 
44. Service of notice on debtors and creditors 
-to submit statement of debis.—On receipt of an 
application for adjustment of debts, Court 
shall— 


debtor is himself an applicant) and to every 
ereditor (other than th: creditor who is him- 
self an applicant) whose name and address 
are given in the application, and 

(®) publish a notice, 
requiring the tor and all creditors to sub- 
mit a statement in the prescribed form within 
one month from the date of the service of the 
notice or the publication of the general notice, 
whichever is later: 

Provided that if the Court is satisfied that 
the debtor or any oreditor is for good and 
sufficient cause unable to comply with tho 
notice within the time specified it may 
extend the period for the submumion of the 
statement. 

4. pr aaa for adjustment of debts. (1)— 
Any debtor ordinarily residing in an 
area for which a Board was estab! under 
section 4 of the repealed Act on or after the 
Ist February 1047, or his creditor may make 
an heap before the Ist A 1047 to 
the Court for the adjustment of his debts. 

(2) ry dean made under sub- 
section (1) s in writing in the prescribed 
form and shall be mgned, verified and presented 
in the prescribed manner. 

(8) Notwithstanding anything contained 
in section 8 an application made under this 
section shall contain the amounts and parti- 
culars of all debts specified in that section due 
by the debtor. 

The seotions rm thus :— . 

81. Service of notice on creditors to submit 

statement of dobis.—On receipt of ar application 
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There is no distinction with regard to the liability of suits being transferred under sub- 
s. (1) and sub-s. (2) of s. 19 of the Bombay Agricultural Debtors Relief Act, 1947. The 
only difference is that under s. 18{Z) suits, appeals, eto., are liable to be transferred whether 
there is an application for adjustment of debts or a statement under s. 14 or not. In the 
case of s. 19(2) as soon as there is an application for adjustment of debts or a statement 
under s. 14, an obligation is cast upon the Debt Adjustment Court to give notice to the 
olvil Court and an obligation cast upon the civil Court on receipt of the notice to transfer 
the suits, appeals, etc. to the Debt Adjustment Court. ° 

A statement made by the debtor under s. 81 of the Bombay Agricultural Debtors Relief 
Act, 1989, serves the same purpose as an application under s. 17(Z) of the Act. But that 
statement to the extent that it applies for adjustment of debts of other creditors and to the 
extent that it challenges certain transactions must be as much in time as if an independeat 
application under s. 17(1) of the Act was made. 

Section 45 of the Bombay Agricultural Debtors Relief Act, 1989, does not mean that in 
an application under s. 17 of the Act which is not concerned with a particular transaction, 
it is open to a party to make an allegation with regard to the nature of that transaction 
being a mortgage or a sale. When s. 45 says that during the course of the hearing of an 
application made under s. 17 it is open to a debtor to allege that a transaction is a mortgage 
and not a salo, it moans that the question of that transaction directly arises in that appli- 
cation. 

The last date for making applications for adjustments of debts under s. 17 of the Bombay 
Agricultural Debtors Relief Act, 1989, was June 1, 1948. On July 7, 1942, a creditor of 
the debtor applied for the adjustment of his debts and notices were issued under s. 81 of 
the Act. In reply to the notice the debtor submitted a statement on December 19, 1946, 
in which he challenged oertain transactions of sale effected by him in favour of another 
person in 1925, 1927 and 1981, and contended that these transactions should be declared 
to be mortgage transactions and accounts be taken in respect of these :— 

Held, that it was not competent to the debtor to challenge these transactions on December 
19, 1946, when he could not have challenged the transactions on that date if he had filed 
an independent application under s. 17 (7) of the Act, and 

thet, therefore, the application made by the debtor in the form of statement submitted 
under s. 81 of the Act on December 19, 1946, was not in time. 


Uxpus the Bombay Agricultural Dabtors Ralief Act, 1939, a Dsbt Adjustment 
Board was set up in the Khed taluka on January 1, 1942, and the last day for miking 
applications for adjustment of debts under s. 17 of the Aot was June 1, 1943. 

On July 7, 1942 one Rajguru applied (application No. 776 of 1942) for the ad- 
justment of the debt due by Thakoji under s. 17 of the Act. A notice was issued 
under s. 31 of the Aot to Thakuji to submit a statement of h s indebtedness. 

On December 19, 1946, Bıbibai (petitioner) the widow of Thakuji, who had died in 


the meantime, submitted the statement. 


for adjustment of debts the Board shall in the 
proscribed manuer— 

a) give a notice to the debtor (unless the 
debtor is himself an applicant) and to every 
creditor (other than the oreditor who is him- 
self an applicant) whose name and address 
are given fn the application, aud 

(b) publish a general notice, 
requiring the debtor and all creditors to submit 
a statement in the prescribed form within one 
month from the date of the service of the 
notice or the publication of the general notice, 
whichever ıs later : 

Provided that if the Board is satisfled that 
the debtor or any oreditor is for good and 
sufficient cause unable to comply with the 
notice within the time specified therein, it may 
extend the period for the submission of the 
statement. 

17. Application for ee of dedts.— 
(1) Within eighteen months from the date on 
which a Board is established under section 4, 
any debtor may make an application to the 
Board for the adjustment o his debts under 


In this statement the petitioner alleged 


this Act as hereinafter provided. 

435. Pon:r of Board to dselare transactions 
purporting to bs a sale to le in the nilyre of 
morig we.—{1) Notwithstanding anything oon- 
tained in any law, custo nor ova‘ract, whaisver 
it is alleged during the corse of the hearing 
of an application made undsr sootion 17 
that any transaction purporting to be a 
sale of land belongzmg to a debtor was 
a transaction in the nature of a mor tis 
Board shall declare the transaction to #0, 
uf the Board is satisfled that the circumstances 
connected with that sale-deed showed it to 
in the nature of a mortgage. ° 

i Nothing in this section shall apply to— 

i) any transaction entered into before Ist 
January 1927; 

(ii) any transaction which has been adjudz- 
od to be a sale by a decree of a court of compe- 


tent pe tiation 5 and e 

(iit) any property belonging to a debtor and 
puronated by a third person fron tho trans- 
eree of a debtor on or before the 15th day of 
February 1939. 
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that five sale~deeds passed by Thakuji were in the nature of mortgages and she prayed 
for accounts and adjustment of the debts represented by. the transactions. The 
petitioner stated that Thakuji had purported to sell three lands by three transactions 
of aren 1927 and 1931 to one Kasambhai. There were also two other transactions 
urporting to be sales in favour of one Tarvade and these two lands were ulti. 
transferred by Tarvade to Kasambhai. The petitioner further stated that 
in | a partition baimen Kasambhai and his brother Fazladdin (opponent No. 1), 
these five lands had gone to the share of opponent No. 1. 

Opponent No. 1 had filed two suits (Suits Nos. 177 and 183 of 1946)in the Court 
of the Civil Judge, Junior Division, at Khed, claiming possession of the lands from the 
petitioners. He had also filed a tenancy application (No. 1020 of 1948) before the 
Mamlatdar of Khed. 

On February 27, 1948, joint purshis of the parties in the two suits were given to the 
Court stating that the transactions in the suits were involved in application No. 776 
of 1942 and hence the suita should be transferred to the Board. The suits were 
accordingly transferred to the Board. A consent order was also taken transferring the 
tenancy application to the Board. 

On September 5, 1950, the Board held that all the five transactions were mortgages 
and passed an award adjusting the debts due under the mortgages. 

Opponent No. 1 appealed to the District Court and the District Court airs with 
the trial Court on merits that the transactions were mortgages, but it took the view 
that the transfers of the suits and the tenancy application to the Board were illegal and 
improper and henoe the Court had no jurisdiction to adjudicate upon the real nature 
of the transactions embodied in the transactions. The District Court accordingly 
allowed the appeal and modified the award by ordering the portions relating to the 
sale transactions to be deleted. In the course of his judgment the District Judge 
observed as follows :— 

“The first point that arises for consideration and decision is about the legality of the transfer 
‘of Civil Suits Nos. 177 and 188 of 1946 and the Tenancy Applicetion No. 1020/48 under s. 19 of 
Bombay Act No. XXVIII of 1947. In my opinion, these transfers, though with the consent 
of the parties, were illegal and improper and that the lower Court had, therefore, no jurisdiction 
to adjudicate upon the nature of the transactions embodied in the sale deeds passed by the 
deceased Thaku Ramji Gadhave. As stated above, the last date for filing of an application 
either by the debtor or the creditor under s. 17 of the repealed Act was June 1, 1948. Thaku 
was then alive. He made no application himself for the adjustment of his debts within the 
prescribed time. No suits or other proceedings were pending im any civil or revenue Court ab 
the date on which an application could have been made to the Board for adjustment of debts, 
Under s. 82 of the repealed Act, debts in respect of which no applications were made under s. 17 
within the specified period, become void, i.e., were extinguished. In the case of transactions 
embodied in formal sale deeds, the Legislature has cast the duty of makıng applications for 
adjustment of debts within the specified time upon the persons who allege that the transactions 
were in the nature of mortgages. The vendees who dispute the said allegations need not make 
the applications. In fact, they could not make in view of the faot that their say was that the 
transactions were absolute sales. It is the person who is interested in challenging the transaction 
as mortgages, who should make the applications and that too within tho specified time, Having 
failed to make the application in proper time, it was not open for Babibai to raise the question 
about the nature of the transactions of the sale deods passed by her husband in the statement 
s@bmitted by her after the period for making the application was over, in response to a notios 
issued to her in an application made by some other oreditor. It would have become a different 
thing if her statement was submitted within the timo specified in s. 17 of the old Aot for making 
an application for the adjustment of debts. In that case, her statement itself could have been 
treated as an application for adjustment of debts and dealt with accordingly. But that is not 
the case here... What is true of applications for adjustments of debts is also true of statements 
submitted by the debtors in response to notices under s. 31 of the old Act or s. 14 of the new 
Aot. A debtor cannot be allowed to agitate a question by moans of a statement which he is 

ode to do for failure to make an application within the specified timo.” 
The petitioner applied in revision to the High Court. pt 


A. Q. Desai, with V. 8. Desai, for the petitioner. 
8. G. Patwardhan, for opponent No. 1 
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CHacua O. J. A rather interesting question arises on this civil revision applica- 
tion. A Board under the Bombay Agricultural Debtors Relief Act of 1939 was set 
up in the Khed taluka on January 1, 1942. The last day for making applications for 
adjustment of debts under s. 17 was June 1, 1943. On July 7, 1942, one Rajguru 
applied for the adjustment of the debt due by the husband of the petitioner, Thakuji. 
Notices were issued under s. 31 of the Act and in reply to the notioe a statement was 
submitted by the petitioner, on December 19, 1946, Thakuji having died in „the 
meanwhile. In that statement she challenged five transactions of sale. Her case 
was that Thakuji had purported to sell three lands by three transactions of 1925, 
1927 and 1931 to the brother of opponent No. 1 Kasambhai and there were two other 
transactions also purporting to be sales ir favour of one Tarvade and these two lands 
had been ultimately transferred by Tarvade to Kasambhai and in partition between 
opponent No. 1 and Kasambhai all these five lands had gone to the share of opponent 

o. 1. The petitioner, therefore, contended in this statement that these transactions 
should be declared to be mortgage transactions and accounts should be taken in 
respect of these mortgages. ; 

Now, opponent No. 1 had filed two suits in Civil Courts, being suits Nos. 177 of 
1946 and 183 of 1946, claiming possession of these lands from the petitioner. He had 
also filed a tenancy application in respect of these lands before the Revenue Court and 
that tenancy application was No. 1020 of 1948. An order was passed by consent on 
February 27, 1948, transferring these two suits Nos. 177 of 1946 and 183 of 1948 
to the Debt Adjustment Court. A consent order was also taken transferring the 
tenancy application also to the Debt Adjustment Court. The Debt Adjustment 
Court held that all these five transactions were mortgages and passed an award ad- 
justing the debts due under these mortgages on September 5, 1959. An appeal was 
preferred to the District Court and the Distriot Court held that the civil Court had 
no jurisdiction to transfer the two suits Nos. 177 of 1946 and 183 of 1946 to the Debt 
Adjustment Court, that equallv the tenancy application No. 1020 of 1948 should not 
have been transferred to the Debt Adjustment Court, and therefore modified the 
award passed by the trial Court by deleting from it the provision with rd to the 
adjustment of these mortgages. On merits the learned District Judge held that the 
trial Court was right in coming to the conclusion that the transactions were mortgages 
and not sales. It is from this order of the District Judge that this revision applica- 
tion is preferred. 

Mr. Desai’s contention is that these two suits Nos. 177 of 1046 and 183 of 1946 
were pending in the civil Court when the statement was filed by the petitioner on 
December 19, 1946. According to Mr. Desai the relevant and material date in this 
case is December 19, 1946, when the petitioner for the first time made an application 
to the Debt Adjustment Court challenging the transactions, and with reference to 
that date the two suits must be looked upon as pending suite and therefore they were 
liable to be transferred under s. 19 of the new Act. Mr. Desai concedes that if that 
argument is sound, then as far as the tenancy application is concerned, it was led 
after the statement of December 19, 1946, and therefore as far as the transfer of the 
tenancy application was concerned, he cannot contend that that transfer was a valid 
or & proper transfer. 

Now, under the old Act an application by a debtor had to be made under 8. 17(7) 
within the time specified under that section, and as already pointed out inthis partiy 
cular case the last date for making such an application was June 1, 1948. Under 
8. 17(2) a creditor was entitled to make an application if an application had not been 
made by a debtor. Then s. 31 provides for notice to be given on receipt of an appliga- 
tion for adjustment of debts and the notice is to be given to the debtor unless the 
debtor himself is an applicant and to every creditor other than the creditor who is 
himself an applicant whose names and addresses are given in the application, and the 
seotion also provides for the giving of a general notice requiring the debtor and all 
creditors to submit a statement in the prescribed form within one month from the 
date of the service of the notice or the publication of the general notice whichevér 
is later, and there is a proviso which empowered the Board to extend time for the sub- 
mission of the statement. It is clear that the scheme of the Debt Adjustment Act 
is to prevent multiplicity of proceedings and the object of a. 17 and s. 81 is that all 
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the creditors of the debtor should be brought before the Court and his debt should be 
adjusted ultimately in a proceeding -which should be a consolidated proceeding. 
Section 32 provides for debts being discharged where an application for adjustmant 
has not been made, and Mr. Desai draws my attention to the fact that under a. 32 
a debt due from a debtor in respect of which a statement is not submitted to the 
Board by the creditor in compliance with the provisions of s. 31 is also discharged. 
Beotion 45 confers power upon the Board to declare transactions purporting to be a 
sale to be in the nature of a mortgage and the provision is that notwithstanding 
anything contained in any law, custom or contract, whenever it is alleged during the 
course of the hearing of an application made under s. 17 that any transaction pur- 
porting to be a sale of land belonging to a debtor was a transaction-in the nature 
of a mortgage, the Board shall declare the transaction to be so. The contention of 
Mr. Desai is that once there is an application under s. 17, it is open to the debtor at 
any time to allege that a particular transaction is a mortgage and the Oourt is bound 
to adjudicate upon that contention. Therefore, it is urged that inasmuch as the 
application of Rajguru was made and was pending. it was open to the debtor at any 
stage during the pendenoy of that application to allege that a particular transaction 
was & mortgage, and therefore when the petitioner alleged on Dscember 19, 1946, 
that the five transactions were mortgages it was incumbent upon the Oourt to ad- 
Judicate upon the contention put forward by the petitioner. In my opinion it is not 
correct to read a. 45 to mean that in an application under s8. 17 which is not concerned 
with a particular transaction it is open to a party to make an allegation with regard 
to the nature of that transaction being a mortgage or a sale. When s. 45 says that 
during the course of-the hearing of an application made under s. 17 it is open to a 
debtor to allege that a transaction is a mortgage and not a sale, it moans that the 
question of that transaction directly arises in that application. In this case, for 
instanoe, if all that was before the Court was the application of Rajguru and nothing 
more, it would not have been open to the Oourt to go into the quaation as to whsther 
the transactions with opponent No. 1 were mortgages or sales. It is only if a 
proper application is before the Court against opponent No. 1 or to which opponent 
No.1 is a party, or where in an application the transaction with opponent No. 1 
is properly challenged, that liberty is given to the debtor at any stage of such an 
application to SRI a particular transaction and ask the Court to adjudicate 
that it is a mortgage and not a sale. 

But the real question that I have to consider is whether the application made by the 
petitioner on December 19, 1946, for the determination of the five transactions was 
an application which was in time. It cannot be disputed that if the potitioner 
had made an independent application under s. 17(1), that application would have 
been barred, because, as I have already pointed out, the last date for making such an 
aori eon was June 1, 1943, and the question that falls for determination is whether 

e Legislature has enlarged the time for making such an application merely because 
a orgditor has made an application and the debtor has been given an opportunity 
to make a statement and in that statement to apply for adjustment of debta instead 
of making an independent application for adjustment of debts under s. 17(). In 
my opinion, on principle such a contention cannot be accepted. A particular faoi- 
lity is given to a debtor under s. 81 when there is already an application by a oreditor 
for adjustment of debts. The law does not require that the debtor should make a 
Separate independent application under s. 17(1). A statement made by the debtor 
under that section serves the same purpose as an application under s. 17(1): _ But 
that statement to the extent that it applies for adjustment of debts of other oreditors - 
and to the extent that it challenges certain transactions must be as much in time as 
if an independent application under s. 17(1) was made. Mr. Dəsai says that under 
8. 31 a certain time is fixed within which a statement has to be submitted and that 
time can be extended. If the debtor complies with the provision of s. 31 and his 
application is in time, there is no reason why he should be deprived of the. benefit 

erred upon him by s. 31. Mr. Dasai says that in this case I must assume-and I 
am prepared to assume-that although the statement was submitted ds late as 
December 19, 1946, it must have been submitted by reason of time having been 
extended by the Court. Ifit had not been so, it would not have been taken on file, 
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and Mr. Desai says that onoe it is assumed that the statement of December 19, 1946, 
was in time within the meaning of a. 31, the debtor cannot be deprived of raising the 
questions which he has raised iy that statement. Now, this statement of Decamber 
19, 1946, is partly in the nature of a written statement and partly in the nature of a 
counterolaim. To the extent that it is an answer to the claim made by Rajguru it is a 
written statement and no question of limitation would arise in the way of the Court 
considering the defence put forward by ae to the claim made by Rajgpru. 
But to the extent that the petitioner wan to challenge the five transactions, it is in 
the nature of a counterclaim and on ordinary principles of pleadings the counterclaim 
must be a8 much in time as a plaint would be if the party had filed a plaint instead 
of a counterclaim. Therefore, the facility given by the Legislature to the debtor is 
limited to this extent that although the debtor may not file an independent applica- 
tion under s. 17, if he filea a statement under a. 31 that statement must be within 
time, the time being judged not from the point of view of s. 31 but from the point 
of view of 8. 17. 

In my opinion, therefore, it was not competent to the petitioner to challenge the 
transactions in favour of opponent No. 1 on December 19, 1946, when she could not 
have challenged those transactions if she had filed an independent application under 
B. 17(Z). It would be impossible to accept the contention that although the Oourt 
would have been barred from considering the application of the petitioner if it had 
been made under 8. 17(J), the.Court is not barred merely because that application is 
made in the form ofa statement submitted under 8.31. Section 81 is purely procedural, 
whereas s. 17(7) deals with substantive rights, and the right of the debtor to oe 
a transaction is lost if the challenge is not made within the timé limited by s. 17(Z). 
The learned District Judge, with respect to him, has not considered the matter from 
the point of view of the competency of the application made by the petitioner on 
December 19, 1946.. He has rather considered the question as to whether the transfer 
of the two suits was a proper transfer or not. If the application itself was incom- 
petent, no farther question need have arisen with regard to the transfer of the suits 
and the application should have been dismissed on the ground that it was beyond 
time. 

But turning to the question of the transfer of the suits, Mr. Desai has drawn my 
attention to s. 19(1) and s. 19(2). Section 19(Z) has been construed fairly often by 
this Oourt and what we have laid down is that only those suits are liable to be trans- 
ferred which were pending at the date when an application for adjustment of debta 
could have been made un ers. 4; in other words, if a suit was filed after the time to 
make an application for adjustment of debts had expired, such a suit would not be liable 
to transfer. Section 19(1) deals with the liability of suits, appeals, etc. being trans- 
ferred generally. Section 19(2) deals with a specific case and that provides for the 
giving of the notice by the Debt Adjustment Court and that notice is to be given when 
there is an application for adjustment of debts made to the Court under s. 4 ora 
statement submitted to the Court under s. 14, and Mr. Desai says that whatever 
might have been the position under s. 19(Z) the position is different under s. 19(2), 
and Mr. Desai’s contention is that inasmuch as a statement was submitted to the 
Court under s. 14, which corresponds to a. 31 of the old Act, it was obligatory upon 
the Bombay Agricultural Debtors Relief Act Court to give notice to the civil Court 
with to the two suits pending before it and that civil Court was bound ta 
transfer these suite to the Debt Adjustment Court. Mr. Desai says that inasmuch as 
these suits were pending prior to December 19, 1946, and as they dealt with a 
matter with regard to which exolusive jurisdiction had been conferred upon the 

‘Debt Adjustment Court," the suits could not go on but must be transferred to the 
Debt Adjustment Court. In my opinion, when s.19(2) speaks of an application made 
to a Court under s. 4 or a statement submitted to a Court under s. 14, the point of 
time with regard to both is identical. A statement submitted to a Oourt under s. 14 
within the meaning of a. 19(2) must be a statement which has been ae 
within the time within 

under s. 4,"and that is made clearer still by the Legislature providing that the suita, 
appeals, applications, eto. which are to be transferred undar sub-s. (2) are the very 
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Therefore, there is no distinction with regard to the liability of suits being transferred 
under sub-s.(J) and sub-s. (2) of s. 19. The only difference is that under s. 19(7) 
suite, appeals, eto. are liable to be transferred whether there is an application for ad- 
justment of debts or a statement under s. 14 or not. In the case of sub-s. (2) as 
soon as there is an application for adjustment of debts or a statement under a. 14, 
an obligation is cast upon the Debt Adjustment Court to give notice to the civil 
Court and an obligation-cast upon the civil Court on the receipt of the notice to 
tranafer the suits, appeals, eto. to the Debt Adjustment Court. It seems to me that 
that is the only logical way to read s. 19(1) ors. 19(2). Otherwise the result would 
be that suits filed long after the date for making an application for adjustment of 
debts has passed would be liable to be transferred merely use the debtor does not 
choose to file an application for adjustment of debts but takes his time over the filing 
of the statement under s. 14. That ia not the general scheme of the Bombay Agri- 
cultural Debtors Relief Act. The general scheme is that by the date provided in the 
Act by which applications for adjustment of debts are to be made all the debts of the 
debtor are to be adjusted. All matters concerned with the debts are to be tried by the 
special Court. The jurisdiction of the civil Oourts is excluded, but after that date 
has expired the debts which are not proved are extinguiahed and the civil Court 
resumes ita jurisdiction to hearand dispose of oases filed after the date in question. 
A debtor is in no way prejudiced by this gta lain that I am putting. As far 
as adjustment of debts are concerned, he benefite because if applications for adjust- 
ment of debts are not made within the time limited, the debts are discharged, and if a 
civil suit is filed subsequent to that date, he can always take up the defence that the 
debt is ed and no decree can be passed on that debt. With to the 
challenging of transactions it may seem that this decision may prejudice the case of a 
debtor use, as in this case, the debtor wants to challenge & transaction in 1946 
when the last date for makmg an application for adjustment of debts was somewhere 
in 1943. But there again there must be some finality with regard to the title to land. 
The Legislature gave a very important right to the debtor to challenge transactions 
in the nature of a sale which could not be esa Se under the ordi law. But 
that right was not to be exercised indefinitely. t right could only be exercised 
to the date fixed for the making of the application for adjustment of debte. Once 

t time had expired, the right of the ebtor to challenge these transactions 
airepean, and therefore when on December 19, 1946, the petitioner attempted to 
enge transactions of 1925, 1927 and 1931, she had no longer the right to do 80, 
because her right came to an end on June 1, 1943. Therefore, when opponent No. 1 
filed suits in civil Courts in 1948, he could not be met by the defence on the part of the 
petitioner that she had « right to these transactions under the provisions 
ofthe Bombay Agricultural Debtors Relief Act. The law uired her to be more vigi- 
lant. Even though unders. 31 the time might have been exten ed for her to file the state- 
ment, if she wanted to challenge certain transactions, she could have only done it 
within the time limited by the law. Independently of this statement she could have 
heel made an application to challenge the transactions under s. 17 (1) of the old 

ot. 

Mr. Desai has drawn my attention to the forms under the Act and form No. 1, 
which is the form in which the statement is to be submitted by the debtor, far from 
helping Mr. Desai, in my opinion, is against him. because that form is identical with 
the form in which the debtor has got to make his application under 8.17(1). There- 
fore, as far as this form is concerned the statement submitted by the debtor is looked 

n aa if it were an application under a. 17(Z), and therefore to the extent that the 
statement submitted by the debtor under a. 31 is an application under 8. 17(Z), that 
application must be within time as much as if it had been made independently under 
s.17(1). Therefore, in my opinion, the learned Judge below was right in the view 
that ho took. aa 
E The result is that the application fails. Rule discharged with costa. 
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CRIMINAL APPELLATE. 


Before Mr. Justice Gajendragadkar and Mr. Justice Chainani. 
STATE v. RANGAPPA HANAMAPPA MERAPATTI.* 


Criminal Procedure Code (Act V of 1898), Sec. 164(8)—Indian Evidence Act (I of 1872), See. 29— 


Confessions recorded by Magistrate without giving caution to accused as required by s. 164(8) 
of Code—Admissibility of such confessions—Adevissibility of confessions whether to be deter- 
mined in light of 8. 29 of Act. 

The mere fact that the procedure provided by s. 164(3) of the Criminal Procedure Code, 
1898, in regard to giving a warning to the acoused, has not been complied with in recording 
the confessions would not by itself necessarily make the seid confessions inadmissible. The 
decision of this question must depend upon the application of the rules of evidence laid 
down by the Indian Evidence Act, 1872, and if the confession is otherwise shown to be rele- 
vant under the earlier sections [se. 24-28] of the Indian Evidence Act, it cannot be said to 
be inadmissible merely for the reason that no warning was given to the accused. 

Section 164 of the Criminal Procedure Code, 1898, provides for the manner in which coon- 
feesions should be recorded ; and whatever else may be the effect of non-compliance with 
its provisions, it does not supersede the relevant portion of s. 29 of the Indian Evidence Act. 
Admissibility of confession must be determined in the light of the provisions of s. 29 of the 
Act, though the value of a confession irregularly recorded would naturally be considerably 
impaired ; and, it may be, such a confession may even be held to be involuntary and as such 
inadmissible under s. 24 of the Indian Evidence Act. 

If the words used in s. 29 of the Indian Evidence Act are plain and unambiguous, it would 
not be neccesary, desirable or safe to impose a limitation upon their meaning on the assump- 
tion that such a limited construction is in conformity with the English procedure on this 
point. 

“We must, however, hasten to add that when we hold that the irrogularity of procedure 
in recording the confessions does not necessarily make them invalid, we do not minimise 
the importance of strictly complying with the provisions of s. 164(3). These provisions 
have been deliberately and—if we may say so, with respect,—wisely made by the Legis- 
lature in order to afford a safeguard in the interest of the accused. This Court has on 
several ocoasions emphasised the importance of strictly adhering to these requirements. 
We have always held that the act of recording a confession is a very solemn act. and the 
learned Alagistrate who records the confession must never allow an element of casualness 
to creep into the recording of a confession. It is the duty of the recording Magistrate 
honestly and fully to satisfy himself that the confession is voluntary and is not the result 
of any coercion, inducement or threat practised on the accused. It is also his solemn duty 
to caution him that he is not bound to make a confession and to warn him that if he makes 
a confession it would be used against him. All that we are holding is that, however important 
it may be to follow this procedure, its non-observance with regard to giving a warning 
to the accused has no direct effect on the admyssibility of the confession itself. However, 
it is not at all unlikely that if the irregularity appears to the Court to introduce an elepent 
of doubt as to whether the confession was voluntary, the Court would not hesitate to reject 
the confession as being inadmissible on the ground that it is not voluntary.” 

Tho opening clause of s. 29 of the Indian Evidence Act, 1872, namely, “if such a confession 
is otherwise relevant,” indicates that before the provisions of s. 20 oan be invoked, it must 


. appear that the confession in question is admissible under the preceding sections of the Act. 


If for any of the reasons mentionod in the preceding sections (ss. 24, 26, 28) the confessiow 
is inadmissible, then there is no question of applying the provisions of s. 29 at all. Section 
29, therefore, assumes that there is no bar to the admissibility of the confession in question 
arising from any of the said earlier provisions and it then proceeds to invalidate or negative 
other possible objections or bars that may be raised against its admissibility. 
Vellamoonfi Goundan, In re! and Emperor v. Nanua’, agreed with. 
Punia v. King Emperor’ and the view held by Ray J. in King-Emperor v. Jamuna 
Singh, differed from. 


“Decided, September 8, 1958. Criminal 1 (1981) I. L. R. 55 Mad. 711. e 
Appeal No. 795 of 1958, from conviction and 2 [1941] All. 280 
sentence by D. 8. e, Additional 3 1845) L E R. 24 Pat. 646 
Sessions Judge at Bijapur, in Sessions Caso 4 (1946) I. L. R. 25 Pat. 612, 


No. 


2 of 1958, 


116 THE BOMBAY LAW REPORTER. [VoL. uvr 


Emperor v. Panchkowri Dutt! and Nasir Ahmad v. The King-Emperor, explained and 
iietinarishad 
Emperor v. Housabai* and Emperor v. Tukaram‘, referred to. 

RANGAPPA and Tamya (accused Nos. 1 and 2) were arrested on August 30, 1952, in 
connection with the murder of one Lakkappa which took place on August 28, 1952. 
On August 31, 1952, the acoused were ergs before the Magistrate for recording 
their confessions. The Magistrate too all the precautions required by s. 164 of 
the Criminal Procedure Code, 1898, and put to them all tho relevant questions as 
prescribed by the High Court Circulars. All these questions were answered by 
both the accused. separately and each one of them expressed his willingness to makea 
gonfession. Both stated that there had been no coercion, threat or promise and 
that they wanted to make the confession even though it was likely to be used against 
them. At that stage the Magistrate gave the accused time to consider and remanded 
the accused to jail with a direction that they should be produced before him the next 
day. Accordingly both the accused were produced before the Magistrate the next 
day and he then asked each one of them this question : 

“You had been allowed time to properly consider about making a confession. Is it not?” 


Each of the accused said ‘“‘yes” in answer and proceeded to make his confessional 
statement. After the confession of each acoused was recorded, the Magistrate 
added a certificate to the effect that he had explained to the acoused that he was not 
bound to make a confession, and thatif he did, it might be used inst him as evi- 
dence. ‘The Magistrate also stated that he believed that the confeasion was volun- 
tarily made and that it was taken in his presence and hearing and was read over to 
the person making it who admitted it to be correct. The questions which are re- 
quired to be put expressly under als. (d),(¢),(f),(g) and (j) of Circular No. 2 issued 
by the Bombay High Court were not put to the acoused on the day when the oon- 
feasions were recorded by the istrate. 

Tn the committing Court both the accused retracted their confessions. They stated 
that they had not made any confessional statements as read out to them and that 
their thumb impressions were taken on a paper by the police. 

The accused were subsequently charged in the Court of the Additional Sessions 
Judge under s. 802 read with s. 34 of the Indian Penal Code. The accused denied the 
charge and adhered to the retraction of their confessions. The Sessions Judge 
before whom the confessions were tendered examined the Magistrate who had re- 
corded the confessions. The Magistrate stated that before he recorded the confessions 
of the accused he had asked them whether they had considered the matter and they 
had answered in tho affirmative. The Magistrate then added : 

“7 was satisfied after all this inquiry that he was making a statement voluntarily. Ther 
I recorded the statement made by him.” 
In cross-examination the Magistrate denied sain pti put to him that before 
recording the confessions he had put'to the only one question as set oul 
in the record of the confessions. The prosecution had based their case upon the 
confessions and upon the evidence of one Sadashiv. The Sessions Judge held thai 
the confessions were not admissible as the Magistrate in recording these had not 
complied with the provisions of s. 164 of the Criminal Procedure Code. The Sessions 
Judge, however, on the evidence of Sadashiv, corroborated by other witnesses 
held that the offence against the accused had been proved beyond a reason: 
able doubt and senten them to transportation of life. In the course of his 
judgment the Seasions Judge observed as follows :— 

° “As regards the confessions alleged to have been made by both the accused before Shi 
Hegde (exh. 28) the specially empowered Second Class Magistrate at Mudhol, the accused hav 
taken a bold stand by stating that they never made these confessions and that their thumb 
marks were obtained thereon foroibly by the P. 8. I. and the police. Apart from this allegatio 
of the accused their learned pleader has pointed out a serious defect in these confessions whic 
makes them inadmissible in evidence, What happened while recording these confessions ha 
1 (eee) Lit 53 Cal. 67. 3 ean) 88 Bon. L. R. 1240.° 


2 (1980) L. R. 68 L A. 872, 4 (1982) 835 Bom. L. R. 234, F.B. 
6.0. 88 BonLL. R. 698. 
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been fully stated by the Magistrate Shri Hegde in the course of his evidence. His evidence 
points out and it is also a matter of record that he gave all the necessary warnings on the first 
day when the accused were produced before him during the course of the prelminary enquiry 
and then gave them time for reflection till the next day. On that day, however, he did not give 
any warning to the accused in the matter of the confession, but only remarked to them whether 
they were not given time for reflection in the said matter. After this the accused are said to 
have made the confessions. The learned pleader for the defence strongly urged that the 
Magistrate having failed to give requisite warning to the acoused on the second day of their 
production before him when the confessions were actually recorded, the same were not admissible 
in evidence. In support of his argument, he placed reliance on the ruling of the Patna High Court 
in Punia Mallah v. Emperor (48 Cr. L. J. 80). It has been held in that case that where the con- 
fession is recorded on different dates, it ıs the duty of the Magistrate to warn the accused oft 
every such date that he is not bound to make it and that the part of the confession recorded 
without such warning is inadmissible. The same case further points out that the defect is not 
cured under s. 588 of the Criminal Procedure Code. This view was founded on the earlier deoi- 
sion of the Caloutta High Court in Emperor v. Panchkowri Dutta, 52 Cal. 67 (86). As the Magis- 
trate Shri Hegde failed to give the necessary warnings to the accused on the second day of their 
production before him when the actual confessional statements came to be recorded, there was 
nothing before him to satisfy him that the confessional statements which the accused were making 
were voluntary. 8o relying on the authorities cited above, I hold that the confessional state- 
ments alleged to have been made by the accused before the Magistrate Shri Hegde are not 
admissible in evidence and exclude them from consideration.” 


The accused appealed to the High Court. 


H. F. M. Reddi, for the accused. š 
H. M. Ohoksi, Government Pleader, for the State. 


GAJENDEAGADKAE J. The two appellants were charged in the Court of the 
Additional Sessions Judge, Bijapur, with having committed an offence punishable 
under 8. 302 read with s. 34 of the Indian Penal Code. The charge against them was 
that on August 28, 1952, at about midnight, at Vantigod, the two accused, in fur- 
theranoe of their common intention to murder Lakkappa, caused his death whilst 
he was sleeping in front of the temple of Kamdev by letting down a stone on his left 
side which caused injuries to him and by cutting him with an axe with the intention 
of causing his death or such bodily injuries as were sufficient in the ordinary course 
of nature to cause his death. The acoused denied the charge and pleaded innocence. 
The assessors with whose help the trial was held were unanimously of the opinion 
that the charge had not been proved beyond a reasonable doubt against both the 
appellants. But the learned Judge did not agree with this opinion and came to the 
conclusion that the prosecution had proved their case against both the appellants 
beyond a reasonable doubt. That is why he convicted both of them of the offence 
seage and sentenoed each one of them to transportation for life. Accused No. 1 
has been directed to be kept in the juvenile section of the ordinary prison. Ib is 
this order of conviction and sentence which is challenged before us by Mr. Reddi on 
behalf of the appellants. 

The houses in which the two acoused and the deceased Lakkappa resided were 
all situated in Madargeri, the Harijan locality of the village Ventigod. On a Batur- 
day preceding the day of the offence, Tippawa, the wife of the deceased Lakkappa 
was taking her bath in the lane between her house and that of acoused No. 1. Jus? 
then accused No. 1 and accused No. 2 came near Tippawa and began to abuse her. 
This led to & quarrel between the deceased Lakkappa and the two accused. i 
quarrel brought on the scene a number of neighbours. Amongst them were Penda; 
and Venkappa. The mother of gocused No. 1 went to these witnesses and a ed 
to them to stop the quarrel that was proceeding between her son and pps. 
These two witnesses and others then proceeded to the houses of accused No. 1 and 
the deceased Lakkappsa. They intervened and separated the quarrelling parties 
from each other, In the end, accused Nos. Fae (euler pee 13,088 
of reajdencé and Lakkapps and his wife likewise went home. zkKKappa 
had gone to the village of Mudalgi to attend the bazar there. He returned on 
Thursday following at about 3 p.m. As usual, after night-fall he went to sleep 
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in Kamdev’s temple. 

It was while Lakkapps was asleep in front of Kamdev’s temple that accused Nos. 
1 and 2 murdered him. Takkappa waa then lying on a mat and his head was placed 
ae He had taken o th his shirt and underwear and kept them near 
a ow. Soon after he had fallen asleep, Sadashiv, who used to sleep by the side 
o Pia 


pa, came to the temple, his own bed and went to . About 
midnight iv felt the touch of ppa’s handonhisbody. He was awakened 
and when he got up he saw the deceased Takkappe struggling as a result of bleeding 


injuries. One of the accused was then standing near the head of Lakkappa and the 
other by his side. Accused No. 2 was armed with an axe. Sadashiv Sole identify 
the two accused because they were known to him. As soon as Sadashiv got up, 
the two accused ran away. Badaahiv then ran to the house of the deceased and in- 
formed Ti , the maternal-uncle of the deceased, Yamnawwa, his mother, and 
Tippawa, wife, about the offence which had been committed by the accused. 
These three relatives then rushed to the soene and found that Lakkappa was dead. 
By this time a large crowd of vi rs had assembled on the t. Edformation of 
this offence was then conveyed to the Police Patil and at the end of the investigation 
a oharge-shest was submitted against both the appellants that they had committed 
the murder of Lakkappa in pursuance of their common intention. That is the 
prosecution case. 

In support of this case the prosecution relied upon the confessions made by both 
the ap ta. They also, relied upon the evidence of Sadashiv. In the Court of 
Session Sadashiv was treated as hostile and the evidence given by him in the oom- 
mittal Court was taken on the record assubstantive evidence under s. 288 of the Code 
of Criminal Procedure. It was on this evidence that the prosecution relied before 
the learned Additional Sessions Judge. According to the prosecution, this evidence 
and the confessions were corroborated by the evidence of the three relatives who were 
called on the spot by Sadashiv and to whom Sadashiv had given the names of the 
appellants as the assailants of Lakkappa. The learned ‘Additional Sessions Judge 
held that the confeasions were not admissible. According to him, in recording these 
confessions the learned Magistrate had not complied with the requirements of s. 164 
of the Code of Criminal Procedure and that rendered the confessions inadmissible. 
Even so, he was satisfied that Sadashiv’s evidence in the committal Court gave a 
true account of what Sadashiv had really seen, and since this evidence was oorrobo- 
rated by the evidenoe of the three relatives of the deceased Lakkappa, the learned 
Judge held that the offence ch against the two appellants had been proved 
beyond a reasonable doubt. Mr. i contends that the learned Judge was right 
in rejecting the confessions as inadmissible and he argues that on the. remaining 
evidence it would be unsafe to convict the sional of the offence The 
learned Government Pleader, on the other hand, contends that the learned ure was 
wrong in excluding the confessions on the ground that they were inadmissible and 
heeargues that even without the confessions the order of conviction by the 
learned J is well founded. That is why the first question which we have to 
consider is whether the confessions alleged to have been made by the two appellanta 
are admissible in law. 

Both the accused were arrested on August 80, 1952. They were produced before 

ethe learned Magistrate for recording their confessions on den 31, and the confes- 
sions were in fact recorded on September 1, 1952. Both of retracted their con- 
fessions at the committal stage and they adhered to their retraction in the Court of 
Session. The statements made by them are substantially identical. Both of 
them told the committing Court that they had not made any confessional statements 
as read out to them and that their thumb impressions were taken on a paper by the 
lice. Inthe Court ot Session both pleaded that they had not made any oonfeasion 
ore the Magistrate. The Police Sub-Inspector and the police had obtained them 
pnd it was the police that took their thumb impressions on a paper by force. These 
allegations have been stoutly denied by the Sub-Inspector, and on the evidence of the 
learned Magistrate who recorded the confessions it is absolutely clear that the con- 
feesions were not taken by the police, but were made before the learned Magistrate 
under s. 164. It is also t both the acoused persons were not in police ous- 
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tody for more than 48 hours and they seem to have expressed their willingness to 
confess very soon after they were arrested. We have, therefore, no hesitation in 
rejecting the theory set up by the accused in respect of these confessions and we have 
no doubt that these confessions were voluntarily made by both of them. That, 
however, does not fully dispose of the point about the admissibility of these confes- 
sions. 

It appears that when the two accused persons were produoed before the leagned 
Magistrate on Avgust 31, the learned Magistrate took all the precautions required 
by a. 164 and put to them all the relevant questions as prescribed by the High Court 
Circulars. Hoe cautioned each one of them that he was not bound to make a con- 
fession and that the confession would be used as evidence against him if he were tp 
make one. He also asked each of them whether ho had been coerced or threatened 
and whether any promise had been held to him by any polioe-offloer that if he made a 
confession he waa benefit or he may escape from the case. Al these questions were 
answered by both the accused separately and each one of them expressed hia 
willingness to make a confession. Both stated that there had been no coercion, threat 
or promise and that they wanted to make the confession even though it was likely 
to be used against them. At that stage the learned istrate gave them time 
to oonsider and remanded the acoused to the sub-jail at Mudhol with a direction 
that they should be produced before him the next day at 5 p.m. Aooordingly both 
the accused were produced before the Magistrate the next day. The Magistrate 
then asked each one of them this question : 

“You had been allowed time to properly consider about making a confession. Is it not?” 
Each one of the accused said ‘Yes’ in answer and proceeded to make his confessional 
statament. After the confession of each accused was recorded, the learned Magis- 
trate added a certificate that he had explained to the acoused that he was not bound 
to make a confession and that if he does so it may be used against him as evidence. 
The Magistrate also stated that he believed that the confession was voluntarily mado 
and that it was taken in his presence and hearing and was read over to the person 
making it who admitted it to be correct. It is, therefore, clear that the record of the 
confessions taken by itself does not show that the precautions which the Magistrate 
had taken on the earlier oocasion were taken by him the next day in the manner 
prescribed by the High Court Circulars. The questions which are required to be put 
expressly under ols. (d),(¢),(f),(g) and (j) of Ciroular No. 2 issued by this Court are not 
shown to have been put to the accused on the day when the confessions were actually 
recorded and in that sense there is non-compliance with the requirements of the 
Circulars without any doubt. p 

The learned Additional Sessions Judge before whom these confessions were tender- 
ed, naturally proceeded to act under s. 533 of the Criminal Procedure Code and 
examined the Magistrate who recorded the confessions. Section 533 provides that 
if a Court bafore which a confession is tendered finds that any of the provisions of 
either s. 164 or s. 364 have not been complied with by the Magistrate in resorting 
the same, it shall take evidence to show that such person duly made the statement 
recorded. This section also lays down that the oral evidence given by the recording 
Magistrate would be admissible notwithstanding the provisions contained in s. 91 
of the Indian Evidence Act. There is, however, one important proviso to this 
section, and that is that such oral evidence can be admitted if the error committed 
by the recording Magistrate has not injured the accused as to his defence on the 
merits. Whether or not the error committed by the recording Magistrate injures 
the defence of the accused on the merits would always be a question of faot to” be 
decided in the circumstances of each case. The decision of this question would 
naturally depend upon the nature of the error committed by the Magistrate in re- 
cording the confeesion, the nature of the defence set up by the accused and the likely 
or posible relation between the said error and such defence which may be raised b 
the accused. « 

In the present case the learned Magistrate stated that on September 1, 1952, be- 
fore he recorded the confeasions of both the accused he had asked them whether they 
had considered the matter, and they had answered in the affirmative. The Magis- 


120 TAN BOMBAY LAW BHPORTHR (vou, LYI. 


trate then adds: 


“I was satisflod after all this inquiry that he was making a statement voluntarily. Then I 
recorded that statement made by him.” 


In cross-examination the Magistrate denied uch cent put to him that before 
recording the confessions he had put to the only one question as set out in 
the record of the confessions itself. That is how the evidence of the Magistrate 
stands. We are prepared to assume that the learned Magistrate was satisfied bona 
fide that both the accused persons were making confessions voluntarily and it may 
perhaps be that he had expressly told them before recording their confessions that 
they were not bound to make a oonfeasion, and that if they made a confession, the 
same would be used against them. That is what the Magistrate has stated in the 
certificate appended to both the confessions and we would naturally hesitate to dis- 
believe the said statements. On the other hand, we cannot ignore the fact that the 
learned Magistrate knew what the High Court Circulars required bim to do before 
recording a confession and he had in fact gst pone and expressly put to the accused. 


the questions as laid down by the said Ci . It may, therefore, not be alto- 

other unlikely that on the next day when the accused persons were produced. be- 
fore the Magistrate again, the learn istrate may Aol have put to the accused all 
the questions one the other as he done on the earlier oocasion. As the 


record shows, he reminded them that time had been given to them to consider the 
matter about making confessions and as his certificate points out, he may have made 
some other general inquiry to satisfy himself that the confessions were voluntarily 
made. Unfortunately, the Publio Prosecutor did not ask the Magistrate what other 
questions he had put to the acoused before he recorded their confessions. That is 
why in cross-examination all that the Magistrate could say was that it was not true 
to allege that on the second occasion he had put them only one question noted at the 
commencement of the confessional statements. That is a lacuna on whioh the 
acoused are no doubt entitled to rely. But on the whole we would not be 
to acoept the conclusion of the learned Additional Sessions Judge that the istrate 
had made no inquiry to satisfy himself that the confessions were voluntarily made 
and that the oartificate appended by the learned Magistrate to the said confessions 
is inaccurate, if not untrue. Eyen so, it cannot be disputed that the Circulars 
issued by this Court for the guidance of the Magistrates in recording confessions have 
not been complied with. ere can be no doubt that the questions prescribed by 
the Circulars had to be put by the learned Magistrate on the second day, because 
s. 164, with reference to which the said Circulars have been issued, requires the pre- 
caution to be taken before recording confeasions. It would not be possible to take 
the view that the precaution which was taken and the questions that were put to the 
accused, on the earlier day need not have been repeated on the subsequent day at 
all. There is- another irregularity which has been committed in recording these 
confessions and that is that the learned Magistrate has not set out the grounds on 
which he believed that the confession was genuine and the precautions whioh he took 
to remove the accused from the influence of the police. Thus we must deal with the 
question of the admissibility of these confessions on the basis that the learned Magis- 
trate is shown to have committed irregularities in recording the confessions inasmuch 
as he has not complied with the Circulars issued by this Oourt in that behalf; and 
we may assume in favour of the accused that specific and clear warning may not 
have been given by the Magistrate on the day when he recorded their confessions, 
though on general inquiry made the Magistrate was satisfied that the confessions 
were voluntary, The question which falls to be considered is, do these irregularities 
make the confessions inadmissible in law f 

It may be ognvenient at this stage to consider the provisions of s. 164. Bub- 
section (7) mentions the istrates who are authorised to record any statement or 
confession made to them in the course of an investigation under Chapter XIV of the 
Cede or at any time afterwards before the commenoement of the inquiry or trial. 
Sub-section (2) lays down that such confessions shall be recorded and signed in the 
manner provided in s. 364 of the Code and shall then be forwarded to the Magistrate 
by whom the case is to be inquired into or tried. It is common ground that the re- 
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quirements of both of these sub-sections are satisfied by the confessions in the present 
case. Sub-section (3), which has been added by amending Act XVII of 1923, 
provides that the Magistrate, before recording a confession, shall explain to the person 
making it that he is not bound to make a confession, and that if he does so, it may be 
used as evidence against him. It also adds that no Magistrate shall record any such 
confession unless, upon questioning the person making it, he has reason to believe that 
it was made voluntarily. There is a further provision in the said sub-section by which 
the Magistrate is required to make a memorandum at the foot of the record of such a 
confession setting out that he had explained to the accused that he was not bound 
to make a confession, and that if he does so, any confession he may make would be 
used as evidence against him, and that he was satisfied that the confession was 
voluntarily made and that it was taken in his oe and hearing, and was read over 
to the person making it and was admitted by him to be correct. It may incidentally 
be pointed out that while the Legislature added sub-s. (3) to s. 164 by the amending 
Aot XVIII of 1923, they have not amended s. 163(2), which expressly enjoins upon 
the police-offcers not to prevent, by oautjon or otherwise, any person from making 
any statement which he may be disposed to make of his own free will. Perhaps, 
the Legislature thought that sinoe s. 27 of the Indian Evidence Act allows only such 
portions of confessions made before the police-officers to be admitted as lead directly 
and immediately to the discovery of a fact, it was unnecessary to give the accused 
any safeguard as mentioned in s. 164(8). 

As I have already indicated, the argument for the accused is that the requirements 

of s. 164(3) are not complied with, and the learned Additional Sessions Judge has 
ted that contention. We have, however, modified thé oonolusion of the 
learned Judge by mrp ne the certificate issued by the learned istrate shows 
or should be deemed. to show compliance with the provisions of s. 164(3), though it is 
clear that the material Circulars issued by this Court have not been complied with. 
We are also prepared to assume that the material caution was given by the Magistrate 
only gen and not expressly and specifically on the day when he recorded these 
confessions. Though this is our conclusion on facts, we would prefer to deal with the 
question of the admissibility of the confessions on the broader assumption that no 
caution was given to the acoused at all as required by s. 164(3) itself. If we come 
to the conclusion that even non-compliance with the requirements of s. 164(3) does 
nót always or necessarily make the confession in question inadmissible, it would 
follow that a comparatively minor i ity committed by the Magistrate in 
recording the present confeasions cannot obviously make them inadmissible. 

Now, in dealing with the question of the admissibility of these confessions we 
must, in the first instance, inevitably turn to the provisions of the Evidence Act 
itself. Primarily it is the rules laid down by the Evidence Act that determine the 
question of the admissibility of evidence either oral or dooumentary. The question 
as to the admissibility of confessions is dealt with by ss. 24 to 20 of the Evidenoe Act. 
Section 24 makes irrelevant any confession which is caused by inducement, fareat 
or promise having reference to the charge against the accused person, proceeding 
from a person in sae and sufficient, in the opinion of the Court, to give the 
accused person grounds which would appear to him reasonable for ing that 
by the confession he would gain any advantage or avoid any evil of a temporal 
nature. other words, the effect of s. 24 is that before a confession becomes w- 
levant it must be shown that it is not caused by inducement, threat or promise as 
mentioned in that section. Section. 25 lays down the general rule that a confession 
made to a police-offioer shall never be proved as against a person accused of any 
offence ; under s. 26 it is only when a confession is made in the immediate presence 
of a Magistrate-by a person whilst he is in the-custody. of the police-offloer that oan 
be proved against such a person. Section 27 provides for an exception to the general 
rule laid down in s. 25.; it permite a portion of the confession to be proved even 
though it is made by an accused person in the custody of a police-officer, provided 
that the said portion relates distinctly to the-fact thereby discovered. Section 
28 deals with a confession which is made by an accused person after the impression 
caused by any inducement, threat or promise has been fully removed, and it makes 
such a confession relevant. Then we go to s. 29, which is material for the purpose 
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of deciding the point in question. 

Section 29 lays down that “if such a confession is otherwise relevant”, it does not 
become irrelevant, inter alia, merely because before it was made the accused was not 
warned that he was not bound to make such a confession and that the evidenoe of 
it might be given against him. The opening words ofs. 28 are ‘‘if such a confession as 
is referred to in s. 24”, and theese words assist us in interpreting similar opening 
words of s. 20. It is true that s. 29 does not repeat the whole of the opening clause 
of a. 28; but that, in our opinion, does not affect its patents In the context 
this opening olause refers to confessions which have been t with in the preceding 
sections and it postulates that they are admissible under the said sections. It is 
with such confessions that s. 29 deals. Therefore, in our opinion, this clause indicates 
that before the provisions of s. 29 can beinvoked, it must a that the confession 
in question is admiasible under the. preceding sections of the Evidence Act. In 
other words, it must not have been caused by inducement, threat or promise, it 
must have been made in the immediate presence of the Magistrate, and if any in- 
duoement, threat or promise was held to the confessor, it must have been made 
after the impression of such inducement, threat or promise hdd been fully ramoved 
from his mind. If for any of the reasons mentioned in the preceding sections the 
confession is inadmissible, then there is no question of applying the provisions of 8. 29 
atall. Section 29, therefore, assumes that there is no to the isaibility of the 
confession in question arising from any of the said earlier provisions and it then 

to invalidate or negative other possible objections or that may be raised 
pases its admissibility. Ifit is urged that the confession was made under a promise 
of secrecy and so it should not be admitted or that it was made in consequence ot a 
deception practised on the accused or when he was drunk or it was made in answer 
to questions which he need not have answered and so it would not be admitted, the 
section provides an answer by saying that these objections are invalid and the oon- 
feasion which is otherwise admissible is not rendered inadmissible merely by the 
presence of circumstances on which the said objections are raised. It is in this context 
that s. 29 has provided that the confession in question would be admissible even 
though the accused was not warned that he was not bound to make the confession 
and that evidence of it might be given against him. - 

Now, this provision was on the statute book for many years before sub-s. (3) of 
s. 164 was introduced in the Code by the amending Act XVIII of 1923. It seems to 
us that whatever else mày be the effect of non-compliance with the provisions of the 
said amended sub-section, it cannot override the plain words of s. 29. The rules 
which govern the question of the admissibility of evidence, oral and documentary, 
are laid down by the Indian Evidence Act, and it is by these rules alone that the 
question of admissibility must be determined, unless these rules are exp or by 
ey implication modified or superseded by any other provision of law. 
Even before sub-s. (3) of s. 164 was introduced in the Code, it was often enough argued 
in cgiminal trials that a confessing accused should be given a warning that he is not 
bound to make a confession, and though all Oourts seem to have in holding 
that it would be advisable not to tempt the accused to make a 00 ion and even 
to give him a warning that he is not bound to do so, it was always thought doubtful 
or debatable whether failure to give such a warning makes the, procedure in recording 
ognfessions irregular. That is why Legislature intervened and imposed an obligation 
on the recording Magistrates to give a warning to the accused and es lin 
the other requirements of the new sub-section. Even so, the Legislature did not 
further provide that the insertion of this clause should to that extent modify or 
pipeeasde the ainress tarma oi a: 2016r Wis Evidence Act which can be said to be in 
conflict with the spirit of the provisions of the said sub-section. It cannot be disputed 
that even while enacting procedural law it is perfectly competent to the Legislature 
to modify or supersede the rules of evidence laid down by the Indian Evidence Aot 
and in fact this course has sometimes been adopted by the Legislature. Section 
538 of the Code, to which I have already rohired, is itself an illustration in point. 
While authorising a criminal Court to admit oral evidence of the recording Magistrate, 
the Legislature has expressly provided that this should be so done notwithstanding 
the provisions of s. 91 of the Indian Evidence Act. If the Legislature had taken the 
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view that non-compliance with the provisions of s. 164(3) should render the confes- 
sions inadmissible, the Legislature would certainly have made an appropriate pro- 
vision by the amending Act itself or could have made a suitable amendment in 8. 29 
of the Evidence Act. The islature was fully aware of the clear and unambi- 
guous words used in s. 29 which were inconsistent with the spirit of the provisions 
they were introducing by the amending Act XVIII of 1943, and they did not 
think it necessary to provide for the superseasion or modification of s. 20 in that be- 
half. In our opinion, it would, therefore, not be unreasonable to hold that the mere 
faot that the procedure provided by s. 164 (3) in regard to giving a ing to the 
accused has not been Pane with in recording the confessions would not by itself 
necessarily make the said confessions inadmissible. The decision of this question 
must eer upon the application of the rules of evidence laid down by the Evidence 
Act, and if the confession is otherwise shown to be relevant under the earlier sections 
of the Evidenoe Act, it cannot be said to be inadmissible merely for the reason that 
no warning was given to the accused. We have already held that the confessions 
with which we are concerned are voluntary and no other objection against the ad- 
ane ee these confessions has been urged before us under the other aom 
of the Indian Evidence Aot. That is why we must hold that the learned Additional 
Seasions Judge was wrong in coming to the oonolusion that these confessions are 
inadmissible. 

We must, however, hasten to add that when we hold that the irregularity of 
procedure in recording the confessions does not necessarily make them invalid, we 
do not minimise the importance of strictly complying with the provisions of s. 1643). 
These provisions have been deliberately and—if we may say sô, with respec wey 
made by the Legislature in order to afford a safeguard in the interest of the . 
This Court has on several occasions emphasised the importanoe of strictly adhering 
to these requirements. Wo have always held that the aot of recording a confession 
is a very solemn act and the learned Magistrate who records the confession must 
never allow an element of casualness to creep into the recording of a confession. 
It is the duty of the recording Magistrate honestly and fully to satisfy himself that 
the confession is voluntary and is not the result of any coercion, inducement or 
threat practised on the accused. It is also his solemn duty to caution him that he is 
not bound to make a confession and to warn him that ifhe makes a confession it would 
be used against him. All that we are holding is that, however important it may be to 
follow this procedure, its non-obeervance with regard to giving a warning to the 
accused has no direct effect on the admissibility of the confession itself. However, 
it is not at all unlikely that if the irregularity appears to the Court to introduce an 
element of doubt as to whether the confession was voluntary, the Court would not 
hesitate to reject the confession as being inadmissible on the ground that it is not 
voluntary. Ifin this case we had felt the slightest doubt about the voluntary 
character of the confessions made by the acoused, we would ourselves have held that 
they are not admissible on that 7 

There is another consequence that would follow if the confessions are reco 
irregularly and without fully complying with the requirements of s. 164(3). It is 
well settled that it is inexpedient that an accused should be convicted merely on 
his confession, unless his confession receives some corroboration from some other 
evidence in the case. The nature and extent of the corroboration that the Copart 
would require in any case would naturally depend upon the facta and circumstances 
of that case. But if it appears to the Court an irregularity has been committed 
in recording the confession, the Court would be slower and more reluctant, than 
usual to act u such a confession without sufficient corroboration. This aspect 
of the matter been emphasised by Mr. Justice Govind Menon in In re Karun- 
thambi+, when he observes that though s. 29 of the Evidence Act makes a confession 
made by an accused person who has not been warned according to the provisions of 
8. 164 of the Oriminal Procedure Oode admissible in evidence, still the Court must, 
find out how far such a confession can be acted upon in view of the irregular fro- 
cedure by which it has been recorded. It now remains to consider some decisions to 
which our attention has been invited. 


1 [1950] A. L R. Mad. 579. 
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In Emperor v. Housabai! Barlee and Wadia JJ. had construed s. 164(3) very 
strictly. They had held that the caution required by the said sub-section must be 
conveyed by means of questions and answers and the aame must be recited in the 
body of the confession itself as well as in the memorandum or certificate which is 
required to be made at the foot of the record, that the said memorandum must be 
written by the Magistrate in his own hand as well as signed by him, and that if these 
two gonditions are not satisfied, a confession would be rendered inadmissible though 
it may have been recorded in the form sanctioned and prescribed by the High Court 
and though it may bear at the foot of it the memorandum presoribed by s. 164(3) 
duly signed by the Magistrate. If this had been the real position in law, the present 
copfessions would obviously have been invalid and even inadmissible. It, how- 
ever, appears that the broad propositions laid down in this judgment have been re- 
versed by a Full Benoh of this Court in Emperor v. Tukaram*. Both Mr. Justice 
Baker and Mr. Justice Broomfield who delivered concurring judgments have pointed 
out that the first two propositions laid down in Housabas’s case were not at all warrant- 
ed by the terms of s. 164(3). As Mr. Justice Broomfield has pertinently observed 
(p. 239) : 

“|. tf the Magistrates cannot be trusted not to sign this declaration unless it is truo, they 

are not likely to be rendered more trustworthy by being required to make the declaration twice 
over.” 
Mr. Justico Broomfield has also added that s. 164doesnotrequire the Magistrate to 
ask any specific questions or that he should make a note at the beginning of the 
confession reciting the fact that the questions were put and that the explanation had 
been made by the accused. He held that if the propositions laid down in Housabat’s 
case were correct, the confessions in a very large number of criminal cases might 
have to be rejected and that would lead to a grave miscarriage of justico. We may 
incidentally point out that the attention of the Court was apparently not drawn to 
the Circulars issued by this Oourt, which require certain ifio questions to be put 
by the Magistrate to the accused in order to give effect to the provisions contained 
in s. 164(3). As I have already pointed out, in the present case it is primarily the 
requirements of these Circulars that have not been complied with by the Magistrate 
who recorded the confesaions. The head-note in Housabat’s case and certain remarks 
made by Mr. Justice Broomfield in reference tothe said head-note may seem to sup- 
port the view that a confession which is irregularly recorded is inadmissible in evi- 
dence. With respect, however, we must point out that the provisions of s. 29 of the 
Evidence Act were not cited before the learned Judges in both the cases and the 
question of admissibility of the confessions from that point of view had not been 
argued and does not appear to have been considered or expressly decided. This 
question has, however, been considered by other High Courts and conflicting views 
have been expressed on it. 

The j t of Mr. Justice Mukerji in Emperor v. Panchkowri Dut? has been 
aited*by the learned Additional Sessions Judge in his j t in support of his 
conclusion that the confessions in question are inadmissible, and indeed the said 
judgment is referred to in some of the reported judgments also for the same purpose. 
When we examine the judgment, however, it appears to be clear that Mr. Justice 
Mukerji did not decide the question as to re a æ confession which is recorded 
without complying with the provisions of s. 164(3) is admissible or not. The 
admissibility of the confession was challenged before Mr. Justice Mukerji on two 
grounds. The first was that the confession was involuntary and the second was 
thatit had not been recorded as required by s. 164(3). Dealing with the latter pc int, 
Mr. Justice Mukerji was satisfied that s. 164 did not apply to the confession before 
him which had been recorded in the Presidency Town o: Calcutta and so he had no 
occasion to consider the effect of the alleged failure to comply with the requirements 
of s. 164(3). He then to consider whether the confession was voluntary 

eang came to the conclusion that it was involun and; therefore, inadmissible. 
Thus, it cannot be said that Mr. Justice Mukerji’s judgment lays down the proposi- 
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tion which has been accepted by the learned Additional Sessions Judge in excluding 
the confessions in this case. 

In Puma v. King-Emperor! Das and Ray JJ. of the Patna High Court had 
occasion to consider this question. Mr. Justice Das took the view that where a 
confession was recorded on two dates and a warning that the confessor was not bound 
to make it was given on the first day only and not on the second, there was non- 
compliance with the requirements of 8. 164(3) on the second day, and that, therefore, 
the confession made on that day was not’admiasible in evidence. Mr. Justice’ Ray 
also appears to have conourred with this conclusion. In fact, both the learned J udges 
have referred to Emperor v. Panchkowri Dutt*aa one of the decisions in favour of the 
view which they were taking. They also relied n the judgment of the Privy 
Oounail in Nazir Ahmed v. The King-Emperor? to which I will refer later. < 

In King-Emperor v. Jamuna Singh‘ the Patna High Court again considered the 
same question. This time Bennett and Ray JJ. constituted the Bench before which 
it was urged that if s. 164(3) is not complied with in recording a confession, the oon- 
fession would become inadmissible. o admissibility of the oconfession was 
attacked algo on other grounds. Mr. Justice Bennett was not prepared to accept 
the argument that s. 164(3) overrides or supersedes s. 29 of the Indian Evidence 
Act. He referred to the earlier decisions of the Patna High Oourt in which it had 
been held that such confessions are inadmissible and he also mentioned the Privy 
Council judgment in Nazir Ahmed’s case, and added that inall these decisions the 
attention of the Court was not called to s. 29 and the provisions of s. 20 had not been 
considered. The learned Judge then dealt with the other objections raised against 
the confession and held that the said confession could not be acted upon. Mr. 
Justice Ray, who was a party to the decision in Punia v. King-Emperor, however, 
adhered to his earlier view and has given several reasons in support of that view. 
Mr. Justice Ray held that 

“section 29 shall be taken to cover the field of confessions other than those dealt with in 
its preceding sections, or in other words, extra judicial confessions.” 
The learned Judge then examined the position under the English law on this question 
and he held that since the rules of evidence contained in ss. 24 to 29 are based on 
certain rules of procedure adopted in English jurisprudence, it would be relevant 
to seek for guidance from the English rules of procedure. In his opinion, these 
rules supported his conclusion that s. 29 does not cover confessions recorded by 
Magistrates under s. 164. He was also pre to hold in the alternative that if 
8. 29 of the Evidence Aot and s. 164 of the Criminal Procedure Code are both appli- 
cable to confeasions recorded by istrates, then the doctrine that the later Act 
when contrary in matter, quality and form repeals the former Act will apply. The 
learned Judge concluded relying on the observations of the Privy Connell in 
Nasir Ahmed’s oase and held that he saw no reason to change the view which he had 
already expressed in Punta’s case. With respect, we do not with the reasoning 
and the conclusion of Mr. Justice Ray. It seams to us that the words used in 8. 29 
do not warrant the limitation put by Mr. Justice Ray on the scope of s. 29 and we 
feel considerable hesitation in accepting the view that the rule of evidence laid down 
in 8. 29 can be deemed to have been overruled by the provisions of s. 164(3) merely 
because the said provision is later in point of time and there is an apparent conflict 
between the spirit underlying the said section and s. 29 of the Evidence Aot. 

Section 164 provides for the manner in which confessions should be record& ; 
and whatever else may be the effect of non-compliance with its provisions, it is dif- 
ficult to hold that it supersedes the relevant portion of s. 29 of the Evidence Act. 
Admissibility of the confeesion must, we think, be determined in the light of the 
provisions of 8. 29, though as we have already pointed out, the value of a confession 
irregularly recorded would naturally be considerably impaired ; and, it may be, 
such a confession may even be held to be involuntary and as such inadmissible under 
s. 24 of the Evidence Act. We think that if the words used in s. 29 are plain and 
unambiguous, it would not be necessary, desirable or safe to impose a limitation upon * 
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their meaning on the assumption that such a limited construction is in conformity 
with Ea pap vase ayes ee os this pone We would, therefore, not attempt to 
consider the question whether the i ice and ure reall rts the 
view taken by Mr. Justice Ray. sae ibs nee Cree 

The Allahabad and the Madras High Courts have, on the other hand, taken the 
same view which we have taken of the effect of s. 29 of the Indian Evidence Act. 
In Vellamoonji Goundan, In re! it has been held by Mr. Justice Waller and Mr. Justice 
Krishnan Pandalai that a confession, which is otherwise admissible, is, by virtue of 
s. 29 of the Evidence Act, admissible even though the caution prescribed by s. 164(3) 
of the Code of Criminal Procedure has not been administered. Section 164 of the 
Cpde does not override s. 29 of the Evidence Act, and it is the latter Act that must, 
as a rule, be considered when there is a question of the admissibility of P ae 

iec of evidence. In Emperor v. Nanua? Mr. Justice Ismail and Mr. Justice 
Fatnilbon have socepted the same view. 

Only one decision now remains to be considered and that is the judgment of the 
Privy Oouncil in Nazir Ahmad v. The King-Emperor. This judgment is cited in 
support of the conclusion that confessions which are irregularly recorded are inad- 
missible in evidence. In appreciating the effect of this judgment it is important to 
bear in mind the facta with which the Privy Council had to deal and the precise 
nature of the point which fell to be decided by them. A daocoity had been committed 
on October 11, 1934. On November 14 1934, on the application of the police and 
under the orders of the District Magistrate, a First Claas Magistrate proceeded by 
car to the scene of the dacoity and to the places material to the events connected 
with it. The accused in handonffs acoompanied the Magistrate in another oar. 
On arrival the Magistrate excluded the police or sent them apart at a distance, and 
then was led round by each of the accused and the places were pointed out. The 
prosecution case was that at this time the appellant before the Privy Council had 
made a full confession of his participation in the robbery before the Magistrate. 
The Magistrate made rough notes of stat he was told and after diotating to a typist 
a memorandum from the rough notes, he prooseded to destroy them. At the trial 
this memorandum which was called a note and which was signed by the istrate 
was produced by the prosecution as containing the substance but not all of the mat- 
ter to which the Magistrate orally deposed. At the end of the note a certificate was 
appended somewhat to the same effect as that prescribed in s. 164. However, 
it did not appear that the Magistrate either purported to follow or in fact followed the 
procedure of s. 164 and s. 364. Indeed, it was clear that there was no record in 
existence at the material time, there was nothing to be ahown or to be read to the 
acoused and nothing he could sign or refuse to sign. It was on these facta that the 
Privy Council had to consider the question as to whether the memorandum could be 
treated as a confession duly recorded by the Magistrate under s. 164, and their Lord- 
ships said that it could not be regarded as a confession duly recorded. They also 
held,that the Magistrate’s evidence of the alleged confession was inadmissible and 
that in the absence of other sufficient evidence the conviction must be set aside. 
It would thus be clear that this was not a case where a confession had been recorded 
under s. 164 but some irregularity had been committed by the learned Magistrate 
in T, In fact, as the judgment points out, the Magistrate did not purport 
to aot and in fact not acted under s. 164. And yet the prosecution wanted to 
rély upon the evidence given by the Magistrate on the assumption that a confession 
had been recorded under s. 164 and the Magistrate would be competent to give 
evidence under s. 533 of the Criminal Procedure Code. It is undoubtedly true that 
Lord Roche in his judgment has expressed strong disapproval of the procedure adopt- 
ed by the Magistrate and has examined the question of the istrate’s powers 
and obligations under s. 164 both on principle and in the light of Indian decisions 
which were cited before the Board. The important fact on which the whole of the 


istrate made & note of the summary of the statement made before him by the 
and Lord Roche pointed out that in their Lordships’ opinion thé unfortu- 


` i Magistrato mado anote oF the summary of tho state commenced at the time when 
tHo 


1 (1981) L L. R. 55 Mad. 711. 2 [1941] AIL 290. 
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nate position with which they were confronted in the said case (p. 383) : 

“cannot in future arise because, in their opinion, the effect of the statute is clearly to 
prescribe the mode in which confessions are to be dealt with by magistrates when made during an 
investigation, and to render inadmissible any attempt to deal with them in the method proposed 
in the present case.” i 
That is why the Privy Council held that the evidence of Mr. Vasisht, the Magistrate, 
should have been rejected by the Oourt. It was on these facta that Lord Roche 
expressed the conclusion of the Privy Council as to the effect of ss. 164 and 364 tåken 
together. Aocording to the judgment, the effect of these two seotions is to ibe 
the mode in which confessions are to be dealt with by Magistrates when during 
an investigation. The rule that where a power is given to do a certain thing in a 
certain way the thing must be done in that way, to the exclusion of all other methods 
of performance, or not at all, is applicable to a Magistrate, who is a judicial officer, 
acting under s. 164. The question is whether this decision was intended to, and does 
in fact, lay down the general proposition that non-compliance with s. 164 of what- 
ever kind or nature renders the confession itself inadmissible. With very great 
respect, we do not think that their Lordships of the Privy Council had occasion to 
consider the effect of s. 29 of the Indian Evidence Act when they dealt with Nazir 
Ahmed’s case. The only point which arose before them was whether the Magistrate’s 
oral evidence was admissible in view of the fact that he gave evidence about a oon- 
fession which he was bound to record under s. 164, since it was made to him at a time 
when the investigation had commenced, and the decision was that the evidence 
given by the Magistrate on these facta must be rejected, Indeed, it may be pointed 
out that even while the Privy Council rejected the evidanoe of the Magistrate, they 
have made a pertinent observation that however undesirable it may be that Magis- 
trates and Judges should be in the position of witnesses, sometimes it cannot be 
avoided as under s. 533. That shows that the Privy Council were alive to the 
fact that under s. 633 a Magistrate who records a confession can give evidence and 
if the lacunae which such evidence purports to fill in do not affeot the defence of the 
aconsed on the merita, the Court can consider the Magistrate’s oral evidence and 
decide the question as to whether the procedure under s. 164{3) had been followed 
or not. Therefore, in our opinion, it would not be correct to hold that the decision 
in Nazir Ahmeds case or the observations made by Lord Roche in delivering the 
judgment of the Board support the broad proposition that every irregularity com- 
mitted by the Magistrate in recording & confession under 8. 164 necessarily and without 
any exceptions makes the confessions inadmissible. In every case where it is alleged 
that an irregularity has been committed in recording a confession, the Court will 
have to consider the nature of the irregularity alleged and to decide whether the same 
can be cured by taking the evidence of the Magistrate under s.533 of the Code. 
With respect, we think that the point which Nazir Ahmed’s case decides is that where 
the Magistrate has not acted and has not even purported to act under 8. 164, when 
s. 164 obviously applied, s. 533 cangot be invoked to render the Magistrate's 
evidence admissible. 

Thus, the position of the judicial decisions can be summed up by saying that the 
majority opinion in the Patna High Court is against the view which we have taken, 
whereas the Allahabad and the Madras High Court rt our view. [His Lordship, 
after considering the confessions and evidence adduced by the prosecution, concluded. | 

Thus the evidence against the accused oonaista of their oonfeasions, which we hdfd 
are voluntary and true, the statement of Sadashiv in the Court of the committing 
Magistrate and the corroborative evidence given by the three relations of the deceased. 
That being so we must hold that the learned Judge was right in oonvioting the 
para of the offence charged. We may also add that in view of the character 
of the evidence given by Sadashiv which is corroborated by other reliable evidence 
we would probably have agreed with the learned Judge’s conclusion even if we had 
excluded the confessions from consideration on the view that they were inadmissible. 

The result, therefore, is that the appeal preferred by the appellants is diamiss8d 
and the order of conviction and sentence passed against them is confirmed. 

Loa Appeal dismissed. 
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Before Mr. Justice Bavdekar and Mr. Justica Vyas. 
STATE v. MADAN DHANJI.* . 


Bombay Prevention of Adulteration Act (Bom. V af 1925), Seos. 1%1) (c), 41) (a)— Bombay Pre- 
i vention of Adulteration of Articles of Food Rules, s. 6(B) (1)—Whether part of r. 6 (B) (1) 
words “or tehich has an acidity of more than 3..5 per cent. caloulated as Oleic Acid,” 

ultra vires of Act. 

e Section 19{1) (c) of the Bombay Prevention of Adulteration Act, 1925, does not empower 

t to provide by a rule, except in cases where there is a deficiency of normal 
constituents or addition of extrancous matter, what ciroumstances ascertained by analysis 
. , or otherwise would be sufficient for deeming that any article of food is not of the nature, 

e substance or quality whioh it purports to ‘be. . 

Rule 6 (B) (1) of the Bombay Prevention of Adulteration of Articles of Food Rules is 
inira vires of the Bombay Prevention of Adulteration Act, 1925, in so far as the words 
“which has an acidity of more than 3.5 per cent. caloulated as Oleic Acid” are concerned, 
only if the Court w satisfied that whenever there is deficiency in any of the normal consti- 

tuents of ghee or whenever thers is addition of extraneous matter to the normal constituents 

of ghee, there is necessarily an excess of acidity in ghee over the 2.5 per cent. acidity, refer- 
red to in the rule. 

Onn Dr. Dange, a medical i r of O ward, Bombay, visited the premises of 
Madan Dhanji (accused) at Old Hanuman Lane in Bombay on August 8, 1952, 
and purchased } seer of ghee from him. He divided the } seer of ghee in three equal 
parts and put each part in a separate container. He sealedall the containers in the 
presence of the acoused and then handed over one container to the accused and sent 
one container to the Public Analyst. The Public Analyst found upon analysis that 
the ghee had excess acidity of 1.8 per cent. over the standard acidity of 2.8 per cent. 
referred to in r. 6(B)(1) of the Bombay Prevention of Adulteration of Articles of 
Food Rules framed under s. 19(1)(c) of the Bombay Prevention of Adulteration 
Act, 1925. - 

The acoused, on the above facts, was charged under a. 4(1)(a) of the Act n the 
allegation that the ghee sold by him to Dr. Dange was not of the nature, su 008 
or quality it purported to be. i 

the ing Magistrate held that r. 6(B)(1) was inconsistent with the provisions 
of s. 19(1)(c) of the Aot and that, therefore, it was ultra vires of the Aot. In aoquit- 
ting the accused the Magistrate observed, in his judgment, aa follows :— 

“...The rule making power of the Government of Bombay is, therefore, restricted by s. 19 
to determine what deficiency in normal constituents of an article of food or what addition of _ 
extrancous matter shall give rise to presumption specified in s. 19. The Government of Bombay 
cannot in my opmion make rules under s. 19 of the B. P. A. Act which would raise presumption 
specified in s. 19 except for determination as to what deficiency or addition of extraneous matter 
to an artiole of food would give rise to a presumption specified in the section. 

Thus the point for consideration is whether rule framed in respect of presence of acidity 
of more than 2.5 per cent. is determining what deficiency in the normal constituents of an article 
of food or what addition of extraneous matter should give rise to the presumption. In this 
connection the evidence of the Public Analyst is important. He has ‘testified that the presence 
of higher acidity does not mean that anything has been added. He has deposed that it does not 
mean that anything has. been abstracted from it. Ho has further testified that the avidity 
develops in timo and shows stalences. So that in cases of acidity being found to be higher than 
2b. per cent. there would be no deficiency ın the normal constituents of an article of food and 
there would be no addition of any extraneous matter to tho article of food. The Government 
of Bombay can make rules to lay down that such a deficiency in normal constituents in an article 
of feod or such addition of extraneous matter would give rise to a presumption against the seller. 
But no rule can be framed under powers vested in the Government of Bombay under s. 19 of 
B. P. A. Act which would lay down that existence of things other than deficiency or addition 
of extraneous matter would raise a presumption specified in the Act. The presenos of acidity 
in ghee shows the froshnees or staleness of ghee but it does not show that there is any deficiency 
e İD its normal constituents or that anything extraneous had: been added. I am accordingly 
ofthe view that the Government of Bombey has exooeded the powers vested in it jinder s. 19 


"Decided, September 18, 1968. Criminal an order of acquittal passed by R. M. Malkani, 
Appeal No. 961 of 1958, by the State, against Presidency Magistrate, 24th Court, Bombay 8. 
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when it proceeded to frame the rule in question. I would, therefore, hold that the rule is ultra 

vires of the rule making body namely the Government of Bombay and hence merely because 

the higher acidity is found to be present, no presumption would arise against the accused that 

the article of the food was not of the nature, quality or substance demanded by the purchaser.” 
The State of Bombay appealed to the High Court. 


F. &. Desai, Additional Assistant Government Pleader, for the State. 
8. Q. Patwardhan, with K. M. Shah, for the acoused. ° 


Vyas J. This is an appoal by the State of Bombay against the acquittal of the 
accysed Madan Dhanji who was charged under s. 4(1)(a) of the Bombay Prevention 
of Adulteration Act with an offence of selling to the Medical Inspector Dr. Dange 
ghee which was not of the nature, substance or quality demanded by the Medical 
Inspector. 

The facts on which the prosecution case is based are that the Medical Inspector 
Dr. Dange visited the premises of the accused and purchased } seer of ghee from the 
acoused. He divided the said } seer of ghee in three equal parta and put each part 
in a separate container and sealed all the containers in the presence of the accused. 
He then gave one of those sealed containers to the aconsed and sent one sealed con- 
tainer to the Public Analyst. The Public Analyst found on scientifio test that the 
ghoe had excess acidity of 1.8 per cent. over the standard acidity of 2.5 per cent. 
referred to in r. 6(B)(Z) of the Bombay Prevention of Adulteration of Articles of 
Food Rules. On these facta, the accused was prosecuted upon the allegation that 
the ghee sold by him to the Medical Inspector was not of the nature, substance or 
quality it purported to be and that, therefore, he had committed an offence under 
s. 4(1)(a) of the Bombay Prevention of Adulteration Act. 

The prosecution relies on r. 6(B){Z) of the rules framed under s. 19(1)(c) of the Bom- 
bay Prevention of Adulteration Act for contending that the ghee sold to the Medical 
Inspector was not of the nature, substance or quality it purported to be. Now, 
s. 19(7)(c) of the Act reads : 

“The Government of Bombay may, after previous publication, and in the oase of the City 
of Bombay (after consultation) with the Corporation of the City of Bombay and in the oase of 
other local areas (after consultation) with the local authorities concemed, make rules; not in- 
' consistent with the provisions of this Act, for.... 

(ce) determining what deficiency in any of the normal constituents of any artiole of food or 
what addition of extraneous matter shall raise a presumption, until the contrary is proved, that 
such food is injurious to health within the meaning of section 3 or is not of the nature, substance 
or quality it purports to be within the meaning of section 4;...” 

Rule 6(B)(Z) of the rules framed under s. 19(Z)(c) says : 

“Ths following articles of food shall be presumed, until the contrary is proved, to be not 
of the nature, substance or quality which they purport to be: 

(i) Ghee which has a Butyro refractometer reading at 40°C of leas than 40 or more than 

44 5, or a Reichert Woollny value of less than 24, or which has an acidity of more than 4.5 per 
oent. calculated as Oleic Acid” 
The learned trial Magistrate held that r. 6(B)(Z) was inconsistent with the provisions 
of s. 19(Z)(c) of the Act, that therefore it was ultra vires of the Act, that accordingly 
no presumption could arise from the 1.8 per cent. excess of acidity in the ghee over 
the standard scidity of 2.5 per cent. that the ghee was not of the nature, substance of 
quality it purported to be, and acquitted the accused. 

The only point for decision in this ap is whether r. 6(B)(Z) of the Bombgy 
Prevention of Adulteration of Articles of Food Rules is inconsistent with the pro- 
visions of 8. 19(7)(c) of the Act, and our answer to that question is that it is not shown 
that the rule so far as the words “‘which has an acidity of more than 2,5 per oent. 
calculated as oleic acid” are concerned, is consistent with the provisions of s. 19(Z)(c) 
of the Act. To that extent, it is not shown that the rule is intra vires. 

The learned Magistrate’s reasoning for io: at the conclusion that r. 6(B)(IF 
is inoonsistént with the provisions of 8. 19(Z)(c) of the Act and, therefore, wira vires 
of the Act is this : Section 19(7)(c) directa the raising of presumption as to the nature, 

LR» 
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subetance or quality of an article of food from a determination of the deficiency in 
any of the normal constituents of the said article of food.or from a determination 
of the addition of extraneous matter to the normal constituents of the said article. 
The section does not contemplate the raising of presumption as to the nature, Bub- 
stance or quality of an article of food from any circumstance other than the de- 
ficiency in any of the normal constituents of the said article or other than the addition 
of extraneous matter to the normal constituents of that article. In the learned 
ees opinion, 1.8 per cent. excess of acidity in the ghee over the 2.5 per cent. 
acidity referred to in r. 6(B)(Z) is a factor or a circumstance other than the two 
factors laid down in s. 19(Z)(c), namely the factors of deficiency in, or addition of 
extraneous matter to, the normal constituents of an article of food and, therefore, 
T. 6(B)(1) which adopted the factor of the exoess of acidity over the 2.5 per cent. 
acidity as a basis for drawing a presumption as to the nature, substance or quality 
of an article of food was inconsistent withs. 1¥(1)(c) of the Act and, therefore, ulira 
vires of the Act. f 
Now, wo oould say that the r. 6(B)(Z) is intra vires of the Aot in so far as the words 
“which has an acidity of more than 2.5 per cent. claculated as Oleic Acid” are con- 
cerned, only if we could be satisfied that whenever there is deficiency in any of the 
normal constituents of ghee or whenever there is addition of extraneous matter to the 
normal constituents of ghee, there is necessarily an excess of acidity in ghee over the 
2.5 per cent. acidity. If it could be shown that the excess of acidity over the 2.5 
per cent. is a necessary result of deficiency in any of the normal constituents of ghee 
or a necessary result of the addition of extraneous matter to the normal constituents 
of ghee, it would bé the same thing to say that a certain proportion of defioiensy in, 
or addition of extraneous matter to, the normal constituents of ghee shall raise a pre- 
sumption as to the nature, substance or quality as saying that a certain exceas of 
acidity over the 2.5 per cent. in the ghee shall raise a presumption as to the nature, 
substance or quality, eto. of the ghee. Here, in this case, however, there is nothing 
+o show that the excess of acidity in ghee over the 2.5 per cent. is always referable 
either to the deficiency in any of the normal constituents of ghee or to the addition 
of extraneous matter to the said normal constituents. Asa matter of fact, if we 
turn to the evidence of the Public Analyst, he has deposed to the contrary. He has 
said that the “presence of ghee acidity not mean that any thing had been added 
nor does it moan that any thing has been abstracted.” Therefore, if we accept the 
evidence of the Publio Analyst, it would mean that acidity in ghee is a circumstance 
which is quite independent of or irrespective of or which has got nothing to do with 
the deficiency in any of the normal constituents of ghee or addition of extraneour 
matter to those normal constituents. Therefore, as the state of the evidence stands 
before us, we are not in a position to oome to the conolusion that r. 6(B)(Z), 80 far 
as the words “which has an ecidity of more than 2.6 per oont. caloulated as Oleic 
Acid” are concerned, is intra vires of the Act. 
Pree Bo, the order of acquittal must be confirmed and the appeal must be 


If acidity is a ciroumstanoe independent or irrespective of, or not referable to 
the dofloiency in any of the normal constituents of ghee, or is independent or irrespec 
tive of or not referable to addition of extraneous matter to the normal constituent 

off ghee and is yot a factor to be considered for drawing a presumption as to the in 
jurious character of ghee or as to the nature, substance or quality of ghee, then th 
State Government should gets. 19, sub-s. (1), ol. (c), of the Act suitably amended. O 
the other hand, if the State wishes to take up æ contention in & oe case that th 
excess of acidity is the necessary result of deficiency in any of the normal consti 
tuents of ghee or of addition of extraneous matter to any of the normal constituent 
of ghee, then it should place evidence about it before the Court. In the presen 
case, a8 I have: stated above, the evidence of the expert examined on be of th 
State destroyed the oase that excess acidity could have resulted from either a de 

“ficiency in any of the normal constituents of ghee or addition of any extraneou 
matter to those constituents. Here the expert has said in terms thatthe oe 
of acidity in ghee does not mean that anything had been added to ghee or t any 
thing had been abstracted from it. 
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BAVDHKAR J. If the Public Analyst’s evidence that an acidity of more than 2.5 
percent. calculated as Oleic Acid does not necessarily show either deficiency in nor- 
mal constituents or addition of extraneous matter is correct, then the part ofr. 6(B)(1) 
which contains the words “or which has an acidity of more than 2.5 per cent. oal- 
oulated as Oleic Acid” seems to be slira vires of the powers conferred by s. 19. 

If, however, that is not correct, it should in suitable oases be shown by leading 
evidence that an acidity of more than 2.5 per cent. calculated as Oleic Acid involves 
either a deficiency in normal constituents or addition of extraneous matter or both. 

If, on the other hand, r. 6(B)(Z) is intended to apply to cases in which ghee may be 
defective irrespective of deficiency in normal constituents or addition of extraneous 
matter, then s. 19(1)(c) would seem to require amendment. At present, it does not 
empower, Government to provide by a rule, except in cases where there is a deficiency 
of normal constituents or addition of extraneous matter, what circumstances as- 
certained by analysis or otherwise would be sufficient for deeming that any article 
of food is not of the nature, substance or quality which it purports to be. 


Appeal dismissed. 
APPELLATE CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Distt. 
VIJAPUR MUNICIPALITY v. STATE OF BOMBAY.* 

Bombay District Municipal Act (Bom. ILI of 1901), Secs. 59, 174+—General or special order 
made by Stats Government preventing Municipality from imposing octrei tax and collecting tas 
validly levied —VaHdity of order. 

The general or special orders which the State Government may make under s. 59 of the 
Bombay District Municipal Act, 1901, must relate to the power of the Municipalities 
to impose tax ; these general and special orders do not relate to the power of the Munici- 
palities to collect a tax which has been validly imposed. The power of the municipalities 
to collect a tax arises from the fact of a tax having been lawfully levied, and s. 59 of the 
Act does not confer the power upon the State to limit or control the power of the Municipality 
to collect a tax duly and validly levied. Therefore, ıf a tax has already been validly imposed 
by a Municipality and the person upon whom the tax is imposed has become liable to pay 
the tax, the State Government cannot under a special or general order issued under s. 50 
of the Act prevent the Municipality from collecting that tax. 

Emperor v. Dema Mahadu,' referred to 
Tuu National Tube Wells, Ltd. (opponent No. 2), which was a limited company, 
entered into a contract with the Government of Bombay (opponent No. 1) to drill 


"Decided, September 21, 1968. Special Civil 
lication No. 864 of 1958. 
The material sections run thus: 
59. Tames miah muy bs teponed (1) Buble 
to any general or special orders whi 
State Government may make in this behalf, 


9 

may impose, for the purposes of this Aot, any 
of following taxes, that is to say,.... 

174. Collector’s powers of suspending execu- 
tion of orders, etc., of MunicipaHies.—_{1) If, 
in the opinion of the Collector, the execution of 
any o or resolution of a Municipality, or 
the doing af anything which is about to be 
done or is being done by or on bohalf of a 
Municipality, is causing or is likely to cause 
injury or annoyance to the public, or to lead 


to a breach of the peace, or is unlawful, he 
may by order in writing under his signature, 
suspend the execution or prohibit the domg 
thereof. 

Collector’s order to bs reported to Commissioner, 
who may or modify t.—{2) When a 
Collector any order under this section, 
he shall forthwith forward to the Commissioner 
and to the Mumicipality affected thereby a 
copy of the order, with a statement of the 
reasons for ing it; and it shall be in the 
discretion of the Commissioner to rescind tite 
order, or to direct that it continue in foroo 
with or without modifloation, permanently or 


of any other order which the Commissioner 
could have made. 
1 (1086) 88 Bom. L. R. 790. 
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400 tube wells in the districts of Banaskantha, Mehsana and Ahmedabad in North 
Gujarat. For the purpose of the construction of the tube wells opponent No. 2 
brought within the municipal limite of the Vijapur Municipality titioner) in the 
Mehsana District certain articles like engines, pumpe, pulleys, fly-wheels, motor cars. 
trucks, tractors, etc. The petitioner imposed octroi duty of Rs. 1,05,468-12-0 
upon these articles, and on the failure of opponent No. 2 to pay the octroi duty, the 

tjtioner on March 24, 1953, proceeded to attach the articles belonging to opponent 
No 2 in order to recover the tax by an auction sale of the attached artioles. 

On April 8, 1953, opponent No. 1 issued an order which was in the following 
terms :-— 

. “In exercise of the powers conferred by section 50 of the Bombay District Municipal Act, 
1901 (Bom. OI of 1901), the Government of Bombay is pleased to make the following order, 
namely :— 
= No octroi or terminal tax shall be levied on any article imported within the octroi or terminal 
tax limits of a municipality and no amount due or outstanding on account of such tax on the 
date of this order shall be recovered if— 
(a) such article is imported in pursuance of or for the purpose of fulfilling a contract with 
the Government, and K 
(b) the Government certified that the contract is entered into by it for carrying out or 
executing any work relating to urigation schemes and that the carrying out or execution of such 
work is in the national or State interest,” 
nent No. 1 issued the necessary certificate under cl. (b) of the above order 
on the date of the order. 

The petitioner applied to the High Court for a proper writ or direction to prevent 
opponent No. 1 from enforcing the order dated April 8, 1953, on the ground that the 
o issued by opponent No. 1 was invalid and beyond the powers of opponent No. 1 
under s. 59 of the Bombay District Municipal Aot, 1901. : 


The petition was heard. 


Purshotiam Tricwmdas and 8. N. Patel, for the petitioner. 
M.P. Amin, Advocate General, with Little & Co., for opponent No. 1. 
R. M. Kantawalla, with Amarchand & Mangaldas, for opponent No. 2. 


Omaara C. J. The second opponent company is under a contract with Govern- 
ment to supply to it a certain number of tube wells. These tube wells are to be oon- 
structed in various districta including the district of Mehsana, and for the purpose of 
the construction of these tube wells the second opponent company brought within 
the municipal limita of the Vijapur Municipality, which is the petitioner, certaih 
articles like engines, pumps, pulleys, fly-wheels, accessories, spare parts, oto., and 
the petitioner Municipality imposed octroi duty upon these articles. The second 
opponent company failed to pay the ootroi duty so imposed and the petitioner 
proceeded to attach the articles belonging to the second opponent company in order 
to recover the tax which had been imposed. The State of Bombay, which is op- 
ponent No. 1 before us, stepped in and issued an order on April 8, 1953, purporting 
to be an order issued in the exercise of the powers conferred upon it by s. 59 of the 
Bombay District Municipal Act, to the effect that— 

“No octroi or terminal tax shall be levied on any article imported within the octroi or termi- 
Ñl tax limits of a municipality and no amount due or outstanding on account of such tax on 
the date of this order shall be recovered if— 
(a) such article is imported ın pursuance of or for the purpose of fulfilling a contract with 
thb Government, and 
(b) the Government certified that the contrast is entered into by it for oarrying out or 
executing any work relating to irrigation schemes and that the carrying out or execution of such 
work is in the national or State interest.” 
It is not disputed that the articles in question do fall within ol. (a) of this order of 
© @overnment, and it is also admitted that the Government has issued the necessary 
certificate under ol. (b) of the order. The contention of the petitioner is that this 
issued by Government is invalid and beyond the powers of the State under 
s, 59 and the State should be prevented from enforcing this order, and therefore 
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the necessary writ or direction is sought by this petition. 

Now, it will be noticed that the order of April 8, 1953, which is challenged clearly 
falls into two parts. It prevents the Municipality from levying octroi tax on articles 
mentioned in that order in future and it also prevents the eae pad from oollest- 
ing amounts which are duo or outetanding in respect of tax which has already been 
levied. So that the order seeks to prevent the Municipality not only from imposing 
the octroi tax in future on certain articles, but it also seeks to prevent the petitioner 
from recovering arrears of tax due to the Municipality by a person who has imported 
articles which were liable to the payment of octroi duty. 

The power of the Municipality to impose tax is to be found in Chapter VII of the 
Bombay District Municipal Act, and s. 58 provides that subject to any general on 
special orders which the State Government may make in this behalf, any munioi- 
paltty may impose the taxes whioh are enumerated, and one of the taxes is an ootroi 
on animals or goods or both, brought within the ootroi limita for consumption or use 
therein. Before this tax can be imposed, the conditions laid downin ols. (a) and (b) 
of s. 59 are to be satisfied, and those are (a) the procedure required by s. 60 is to be 
followed, and (5) the levy or imposition of impost has to be with the sanction of the 
State Government in the case of City Municipalities. But it must also be borne in 
mind—and that is the most important feature of this section—that the power of the 
Municipality to impose a tax is subject to the overriding condition which is that any 
general or special order issued by the State Government may regulate, limit and con- 
trol the power of the Municipality to im a tax. Section 60 lays down the pro- 
cedure which the Municipality has to follow imi to imposing a tax. It 
provides for a resolution being passed by the Municipality, making of rules, giving 
of details as to property, person, and the amount of the tax. Then al. (b) provides 
that after theresolution has been passed, the Municipality has to publish the form of 
rules, and al. (c) provides for objections which may be raised by any inhabitant of 
the municipal district objecting to the imposition of the tax, and it caste an obliga- 
tion upon the Municipality to take the objections into consideration.and make a 
report on those objections and submit it to the State Government. Section 61 gives 
the power to the State Government to sanction, modify and impose conditions 
with regard to the imposition of tax by the Municipality. Then s. 62 provides for 
polio of sanctioned rules with notice, and ol. (c) deals with a case where the 

evy of a tax has been sanctioned for a fixed period and that clause provides that the 
levy shall cease at the conclusion of the period exoept so far as regarda unpaid 
arrears which may have become due Teng that period. Section 73 deals with the 
power of the Government tosuspend levy of objectionable taxes. If theincidence of a 
tax is unfair or any part of it is obnoxious to the interest of the general publio, the 
Government may require the Municipality to remove the objection within a certain 
time, and if that objection is not removed, the power is given to Government by 
notification in the Official Gazette to suspend the levy of such tax or of such part 
thereof until such time as the objection thereto is removed. Section 74 empowers 
the Government to require the Municipality to impose taxes and al. (0) gives the 
power to Government to cancel or modify any requisition made under this section 
and the levy of the tax or the enhancement, except as to arrears theretofore accrued 
due, shall thereupon cease or be modified accordingly. Section 174 appears in 
Chapter XII which provides for the control by Government of Municipalities and ig 
gives the power to tho Director of Local Authorities—and priorto the amending Act 
XXVI of 1953 tho ` was given tothe Collector—to suspend the execution or 
prohibit the doing of any act on the part of the Municipality, if the Director is satisfigd. 
that the doing of such an aot is causing or likely to cause injury or annoyanoe to the 
blio or to lead to a breach of the peace or is unlawful; and under sub-s. (2) the 
Direitor of Local Authorities has to forward this order to the State Government ; 
and sub-s.(3) gives the power to the State Government to resaind the order or revise 


or modify or confirm the order or direct that the order should be continued to be in, b 


force, with gr without modification, ently or for such period as it may specify. 
Section 180 gives the power to the Government, Commissioner and Collector to have 
and exeraise authority and control over their immediate subordinates, the power 
being similar to the power exercised in the general and revenue administration. 
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Now, the question that falls to be considered on this petition is, what are the powers 
of the State Government under s. 59 } It may be mentioned that the State Govern- 
ment does not dispute that the octroi duty levied by the Municipality was a lawful 
levy. It does not dispute that the second opponent company was liable to pay the 
tax, nor does it dispute that the tax was due and outstanding and that the Monici 
pality had authority in law to collect the tax in the manner laid down under the Act. 
Buf what is contended on behalf of the State Government is that under s. 59 it has 
the power not only to prevent the imposing of a tax in future, but it hae also 
got the power to t the collection of a tax by the Municipality although the 
tax had la and validly levied. It is pointed out that the whole of s. 59 
js made subject to any general or special orders which the State Government may 
make in this behalf, and according to the Advocate General the general or special 
orders may oover not only a case of actual levy of a tax, but also the case of 
collection of a tax which has been duly and validty levied. The operative part of 
s. 59 is “any municipality may impose any of the following taxes’, and this power 
of the Municipality has been made subject to any general or special orders which the 
State Government may make. Therefore, the general or special orders must be 

_ related to the power to impose a tax. It is difficult to understand how, if a tax has 
already been imposed and the person upon whom the tax is imposed has become 
liable to pay the tax, the Government can under a special or general order issued 
under s. 59 prevent the Municipality from collecting that tax. The collection of a 
tax is entirely different from the imposing of a tax or levying of a tax, and the general 
or special orders referred to in s. 59 do not relate to the power of the Municipality 
to collect a tax which has been validly imposed. The power of the Municipality 
to collect a tax arises from the fact of a tax having been lawfully levied, and under 
s. 59 the Legislature has not conferred the power upon the State to limit or control 
the power of the Municipality to collect a tax duly and validly levied. 

Two possible constructions present themselves as to the meaning of the ression 
“subject to any general or special orders”, but either construction is op to the 
contention of the Advocate General with regard to the power of the State to inter- 
fere with the authority of the Municipality to collect a tax which is due. The one 
construction less favourable to the State Government is that the general or special 
order referred to ins. 59 must bea general or special order existing at the time when 
the power to impose a tax has been conferred upon the Municipality. That is the 
construction Mr. Purshottam asks us to accept. Ho says that under s. 59 it is not 
open to the State Government to issue any general or special orders after the power 
to impose the tax has been conferred upon the Municipality and that power has been 
conferred after all the formalities laid down in the statute have been carried out. 
Mr. Purshottam contends that logically the only construction whioh can be accepted 
is that the power to impose a tax is made subject to a general or spocial order and 
therefore the point of time which is material to consider is the point when the power 
to impose was conferred upon the Municipality. Mr. Purshottam says thet the 
power to impose has been conferred once and for all ; it is not conferred every time 
the Municipality proceeds to levy a tax. When the Municipality levies a tax, it 
levies it in the exercise of the power already conferred and if that power has not 
been controlled by any general or special order of the State Government, it cannot 
subsequently be controlled by a general or special order. The other construction 
Which it is possible to accept is that the power to im conferred by 8. 59 is capable 
of being displaced by any general or special order which the State Government may 
igsue, and as the powor to impose is a continuing power, that power may be taken 
away or controlled or limited by any general or special order. anever the Munici- 
pality levies a tax, it is exercising the power to impose and at the time of the levy it 
would be open to the Government to control that power and to make the levy gub- 
ject to any general or special order. In this view of the case, the power to control 
the imposing of a tax need not neoèssarily be exeraised only at the time when the 

“power is originally conferted upon the Municipality, but it can be exercised at any 
subsequent time so long aa the power existe and the levy is in the exercise of that 
power. Looking to the whole scheme of the Act and looking to the wide powers 
conferred upon the State Government, we are inclined to accept the latter of the two 
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constructions. The principle underlying the Bombay District Municipal Act i 
that the Municipality, which is the creature of the sr must act av function 
under the general powers, control and supervision of the State Government, and it is 
consistent with that principle that the State Government should have the power at 
any time to impose limitations and restrictions upon the power of taxation of the 
Municipality. Mr. Purshottam says that the Legislature has given express powers 
to the State Government under s. 73 to suspend a levy of an objectionable tax. 
Section 73 requires a certain procedure to be followed before the levy of a tax cat be 

ded. The procedure may take time, in certain cases it may be cumbrous, 
and it is not proper to assume that because the Legislature has provided for a specific 
case under 8. 73 it has not conferred general powers upon the State Government, 
nor is it necessary to assume that the general powers conferred upon the State 
Government under s. 59 are powers which would be normally and ordinarily exercis- 
ed by Government. 


Therefore, in our opinion, as far as the first part of the order of April 8, 1953, is 
concerned, viz. the prohibition issued by Government against the Municipality to 
levy in future octroi tax on the articles mentioned in that order, was a legitimate 
exercise of the power of the Government under s. 59. But the on is entirely 
different when we come to the second . As already stated, the second part 
when analysed is nothing more than a direction by the State Government to the 
Municipality not to collect the arrears of tax. We should have thought that the 
power of control given to the Govgrnment over Municipalities would be in order to 
gee that the Municipalities collect arrears of tax. It would indeed be a strange oon- 
trol that the State Government should ask the Municipality hot to collect a tax 
which has been properly levied and which is due and outstanding and has not been 
paid. Therefore, we must require very clear and explicit language in the statate which 
would induce us to hold that such a power has been conferred upon the State Govern- 
ment and the State Government was acting in the exercise of that power in issuing 
the second of the order of April 8, 1953. As already pointed out, as far as s. 59 
is concerned, the general or special order must have a relationship to the teas of 
a tax, and the second part of the order of April 8, 1953, does not in any way deal 
with the imposing or levying of a tax. It deals with collecting of arrears of tax and 
therefore clearly that part of the order cannot fall within the purview of s. 59. 

The Advocate General has relied on a decison of a division bench of this Court in 
Emperor v. Dema Mahadu!. There Mr. Justice Broomfield and Mr. Justice Wassoo- 
dew were considering identical provisions of law in the Bombay Local Boards Act 
of 1923, and the Advocate General relies on a pessage in the judgment of Mr. Justice 
Broomfield at p. 795. The observation is obiter, but certainly entitled to respect, 
and what Mr. Justice Broomfield says is that under sg. 99, which corresponds to s. 59 
of the Bombay District Municipal Act, when the Legislature has used the language 
“subject to any general or special orders”, the Government bas been given wide and 
unrestricted powers. Now, there the question that came to be considered was that 
a certain tax was sanctioned for a particular duration and Government by an order 
extended the period, and what was argued was that it was not competent to Govern- 
ment to extend the duration of the tax by a general or special order under s. 99 and 
that argument was rejected by the Court. With respect, we are prepared to accept 
the view taken by this Court in Emperor v. Dema Mahadu that the power conferred 
upon Government under 8. 59 is a very wide and unrestricted power. But even %o, 
however wide and unrestricted the power may be, the power must be confined to the 
subject-matter of the section itself. The wide and unrestricted Po to issue & 
general or special order must be related to the subject-matter of the imposing or 
levying of a tax. The wide and unrestricted power cannot possibly be availed of in 
respect of a subject-matter which is foreign to the ambit of s. 59, and what the State 
Government has attempted to do here is to use its wide and unrestricted power under 
s. 59 to control the imposing or the levying of the tax for the purpose of prohibiting 
the Municipality from collecting the tax. = 

Then the Advocate General points out that under s. 174 it was open to the Ool- 
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oes and itis now open to the Director of Local Authorities, to prohbit the Municipality 
from oollesting a tax. But that power is subject to certain limitations and that power 
can only be exercised provided in the opinion of the Collector or the Director of Local 
Authorities the act of the Municipality is likely to cause injury or annoyance to the 
publio or to lead to a breach of the peace or is unlawful. It is not suggested that 
the collection of the tax by the Municipality from opponent No. 2 is an act which 
falls in any of these categories. Further, it is not the case of the State Government 
thaf any order has been issued under s. 174. But the Advocate General relies on 
g. 174 in order to ask us to read s. 59 bearing in mind the wide powers conferred by 
the Legislature upon the State Government under s. 174. But even considering 
8. 174 it is impossible to hold that because the Government has been given power in 
certain cases to prevent the Municipality from acting and even though in those cases 
the Municipality may be prev from ese tax, it therefore follows that 
under s. 59 oe a general or special order the Government can prevent the 
Municipality trom collecting a tax which it has lawfully and validly levied. 

Mr. Kantawalla who appears for opponent No. 2 wants to satisfy us that the levy 
of the tax by the Muniorpality is wfal because according to him the articles on 
which the octroi duty has been levied fallsin the class of exemptions enumerated in 
by-law No. 4 of the Vijapur Municipality sanctioned by Government on April 26, 
1952. Reliance is placed on ols. (c) and (f) of by-law No. 4. Clanse (c) exempta 
i which are the property of the public authority and are imported for the bona 

de use of auch authority and are not for sale to the publio or to any private person 
and are acoompanied at the time of import vith an invoice Sadoe with & 
certificate and declaration in terms of Schedule “B” which is annexed 
to that olause, Clause (f) exempts seeds, manure and implements imported 
for agricultural purposes. When we turn to the form annexed as Schedule “B”, 
the form is not in conformity with ol. (c) because whereas al. (c) requires two conditions 
before the goods can be exempted, viz. that they should be the property of the publio 
authority and should be imported for the bona fide use of such authority, the form 
mentions details of goods, and goods belonging to: (1) Government, Municipality 
or Local Board, or (2) Are required in fulfilment of a specified contract made with 
Government. Now, this “or” is obviously a mistake and that is olear when we turn 
to the Gujarati rule which does not mention the “or” and requires both the conditions 
to be satisfied. ; 

Mr. Kantawalla relied on a oertain letter written by the Collector of Mehsana on 
October 24, 1952, to the President of the Vijapur Municipality. By that letter the 
Collector enclosed a certain certificate issued by Government to which we shall 
presently refer, and in para. 2 of the letter he states : 

“Government considers that the articles should actually have been exempted as those 
covered by rule 4(2) (f) of the Octroi rules of the Vijapur Municipality as being required for the 
Tube Walls Soheme, which is Hundred per cent for agricultural purposes.” 

And in para. 3 he states:  ” 

i “You are, therefore, requested to grant the exemption and release all the goods of the 
National Tube Wells, immediately, under intimation to this office.” 

What is urged by Mr. Kantawalla is that this letter constitutes an order under s8. 174, 
and the Collector having taken the view that the articles fell under r. 4(2)(f), the 
Manicipality was acting con to law in imposing an ootroi duty, and therefore 
the r was prohibiting Municipality from collecting the tax and was 
exercising its power under s. 174. This is indeed a very bold argument because it is 
not the case of the State Government that any order was issued by the Collector 
under s. 174, nor does Government rely on the letter of October 24, 1952, as an order 
under s. 174. Itis PER to accept the contention of Mr. Kantawalla that every 
letter written by a Collector, merely because it contains an opinion of Government, 
necessarily constitutes an order under the District Municipal Act. But what is more 

* is that Government when it issued the order of April 8, 1953, issued it on the olear 
sesunption that the levy by the Municipality was a lawful levy and in its affidavit 

e its case is that the second opponent company is exempt from paying any ootroi tax 
by reason of the aforesaid resolution of April 8, 1953. This isa cloak admission that ` 
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but for the resolution of April 8, 1953, the second opponent company was liable to 
psy octroi duty. Therefore, it is by reason of the Government purporting to exempt. 
‘the second opponent company by the resolution of April 8, 1953, that the Munici- 
pality has been prohibited from collecting the tax. 

Then turning to the exemption certificate under r. 4(2) (c) which is sent along with 
that letter and to which reference is made in the Collector’s letter of October 24, 
1952, the certificate follows the form in the by-laws and the Government certified 
that the goods are required in fulfilment of a specified ocntract made with Gotern- 
ment, and obviously the view taken by the Collector, which is entirely insupportable 
in law, was that the goods of the second opponent company, because they were re- 
quired in fulfilment of a specified contract made with Government, fell under the 
exemption provided by r. 4(2)(c). He overlooked the fact that the rules speti- 
fically state that before the exemption applied the goods must be the property of a 
publio authority, and as already pointed out it is not disputed and cannot be disputed 
that in this case the goods do not belong to a public authority but were the goods of 
the second opponent company which is a limited oompany and not a publio authority. 
But in this petition we are only conoerned with considering the legal efficacy of the 
order issued by the Government on April 8, 1953. Weare not called upon to consider 
whether the fell under any of the olasses of exemptions provided by by-law 
4(2). It would be perfectly open tothe second opponent company, after it has paid 
the tax which has been levied upon it under protest, to agitate this question if it is 
so advised, by filing a proper suit claiming refund of this tax. It would then not be 
bound by any view taken by the Government as to the legality of the levy. But 
as far as the present petition is concerned, the petitioner is entitled to rely upon the 
admission of Government that the levy of the tax is legal and valid, and it is on that 
basis and that assumption that we have to consider the power of the Government 
under s. 59 to prohibit the Municipality from collecting tax imposed upon the 
second opponent company. ; 

In our opinion, therefore, the ordet is bad tothe extent that it prohibits the peti- 
tioner from recovering the amounts due or o” standing on account of the octroi tax 
on the date of this order which has alres been im and levied, and we will 
therefore issue a direction against the G ernment from preventing the petitioner 
from collecting the tax levied by the petitioner upon the second opponent company 
in respect of the goods which were imported within the jurisdiction of the Vijapur 
Municipality. 

The opponents to pay the costa of the petitioner. 


Order accordingly. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Disit. 


DAGADU KUSHABA AWARE v. THE LABOUR APPELLATE TRIBUNAL 


OF INDIA.* 


Industrial Disputes (Appellate Tribwnal) Act (XLV LU of 1950), Secs. 28, 23, 38—Bombay Industrial 


Relations Act, 1946 (Bom. XI of 1947), Secs. 80, 114+—Applicatton by employer to Appellate 
Tribunal for permission to effect change, when appeal pending before Tribunal—Tribunal 
granting permission without giving notice io workmen affected by change—Effect of such wani of 
notice on Tribunals order granting permtission—Represeniative character of Representative 
Union tender the Acts. 

Under s. 22 of the Industrial Disputes (Appellate Tmbunal) Act, 1950, it is incumbent 
upon the Appellate Tribunal to give a notice to all the workmen before any order affecting 
them is made by the Tribunal. 

No judicial tribunal should pass an order affecting a person without giving notice to the 
person and without giving that person an opportunity to be heard. This principle is so 
deeply embedded in jurisprudence that it has come to be looked upon as a rule of natural 
justice. Unless a statute directs a tribunal to act contrary to the rules of natural justice 
or permits a tribunal to act contrary to the rules of natural justice, it must always be as- 
sumed that when a judicial tribunal is set up by a Legislature, the Legislature intends and 
expects the tribunal to act in conformity with and consistently with the rules of natural 
justice. 

The Industrial Disputes (Appellate Tribunal) Act, 1950, does not confer upon a Represen- 
tative Union that representative character which the Bombay Industrial Relations Act, 
1046, confers, and s. 22 of the Industrial Disputes (Appellate Tribunal) Act, 1950, does not 
provide that the workmen concerned referred to in s. 22 of the Act oan be represented by_ 
the Representative Union for the purpose of the application for permission under that seo- 
tion. 

A notice of change in relation to the introduction of four-loom-to-a-weaver system was 
given by a mill company under the Bombay Industrial Relations Act, 1946, to a represent- 
ative union under the Act which represented thesrorkers of the mill company. In concili- 
ation proceedings which followed, the parties arrived at a settlement, and the mill company 
then applied under s. 22 of the Industriel Disputes (Appellate Tribunal) Act, 1980, to the 
Appellate Tribunal, before whom an appeal with regard to the dearness allowance of textile 
workers was pending, for permission to offect the change mentioned in the terms of settle- 
ment. The Tribunal by an order granted the permission, and the petitioner, a weaver 
employed-by the mill company, who was affected by the change and who was not a member 
of the representative union, applied to have the order of the Tribunal set aside on the ground 
that the Tribunal had not served him with notice under s. 22 of the Industrial Disputos 
(Appellate Tribunal) Act, 1950 :— 


Held, that s. 22 of the Industrial Disputes (Appellate Tribunal) Act, 1950, contemplates 
*Dectded, Octoder 14, 1958. Special Civil ment, settlement, submission or award or who 
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a notice to all workers who are going to be affected by a proposed change, and 
that in the absence of a notice by the Tribunal to the petitioner, who was affected by the 
change, the order of the Tribunal must be set aside. 

Tun Khatau Makanji Spinning and Weaving Company, Limited (opponent 
No. 2), on January 8, 1953, gave a notice of o under s. 42 of the Bombay Indus- 
trial Relations Aot, 1946, to the Rashtri ill Mazdoor (opponent No. 3), 
which was a representative union under the Act, to introduce four-loom system in 
weaving shed No. 3 of opponent No. 2. Subsequently conciliation proceedings were 
held between opponent No. 2 and the workers and a settlement waa arrived at which 
was regi before the conciliator. Under the settlement two named assessors 
were to decide whether opponent No. 2 should introduce the four-loom system and 
their decision was to be binding upon opponent No. 2 and opponent No. 3 whioh 
was representing workers of opponent No. 2. The assessors made a report on 
Taly 20, 1953, and they came to the conclusion that the conditions and arrangements 
in the weaving de ent of opponent No. 2 were suitable for running a four-loom 
system. At this date an a was pending before the Labour Appellate Tribunal 
in Bombay between the Mill Owners Association and the operatives in textile mills 
in Bombay, which a was unconnected with the four-loom system. Opponent 
No. 2 under s. 22 o Industrial Disputes (Appellate Tribunal) Act, 1950, made 
an application on July 20, 1963, to the Labour Appellate Tribunal for permission 
to introduce the four-loom system in shed No. 3 of the mills. On July 22, 1953, 
the Labour Appellate Tribunal granted permission to effect the change mentioned 
in the terms of settlement between the parties and the assessors’ report. 

Dagadu (petitioner), who was employed as a weaver in shed No. 3 of opponent 
No. 2 but who was not a member of opponent No. 8, applied to the High Court 
to set aside the order passed by the Labour Appellate Tribunal. 


The petition was heard. 


Rajani Patel, with G. J. Mane, for the | aaah 
R. J. Kolah and Narayan Swami, with Payne & Oo., for opponent No. 2. 
D. H. Buch, with Bhatshanker, Kanga & Girdharlal, for opponent No. 3. 


Onaca O. J. The petitioner is an employee of opponent No. 2 Mills and he has 
come to us complaining of an order passed by the Labour Appellate Tribunal on 
July 22, 1953, and that order came to be under the following circumstances. 
On January 8, 1963, opponent No. 2 Mills gave a notice of change under a. 42 of 
the Bombay Industrial Relations Act and the change which they proposed to effect 
was that they wanted to introduce four-looms-to-a-weaver system in weaving shed 
No. 3. On July 8, 1953, in conciliation proceedings between the Mills and the 
workers, a settlement was arrived at and that settlement was registered before the 
conciliator, and the settlement was that two assessors who were named should 
decide whether the management should introduce this four-looms-to-a-weaver 
system and the decision of the assessors was to be binding upon the Mills and upon 
opponent No. 3 which is a Representative Union within the meaning of the Bombay 
Industrial Relations Act. It may be pointed out that before the conciliation proosed- 
ings and in the matter of this ent opponent No. 3 represented the workers of 
opponent No. 2 Mills. On July 20, 1958, the assessors made æ report and they 
came to the conclusion that the conditions and arrangements as at present 
in the weaving department were suitable for iran a four-loom system. Under 
the circumstances they expressed the opinion that this system should be put into 
operation. On the same day an application was made by the Mills to the Labour 
Appellate Tribunal under s. 22 and that application came to be made to the Appel- 
late Tribunal because a were pending before the Tribunal with regard to the 
dearness allowance of the textile workers in the City of Bombay, and s. 22 of the 
Industrial Disputes (Appellate Tribunal) Act, 1950, requires that : 

“During the period of thirty days allowed for the filing of an appeal under section 1@ or 
during the pendency of any appeal under this Act, no employer shall— 

(a) alter, to the prejudice of the workmen concerned in such appeal, the conditions of service 
applicable to them immediately before the filing of such appeal, or 


7 ae hy oe 
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(6) discharge-or punish, whether by dismissal or otherwise, any-workmen conoemed in such 
appeal, aave with the express permission in writing of the Appellate Tribunal”. 
In view of this section the Mills in their application referred to the agreement arrived 
at and asked the Tribunal to grant permission to the Mills to introduce the four- 
loom system in shed No. 3 of the Mills. It was on this application that the Labour 
Appellate Tribunal made the order giving permission to the Mills to effect the 
pa ie terms of the settlement between the parties and the assessors’ report, and 
it is this order that is being challenged by the petitioner. 
The main ground of the challenge is that this order was passed by the Labour 
Appellate Tribunal without notice to the petitioner, and it is urged by Mr. Patel 
that under s. 22 it was incumbent upon the Tribunal to serve the petitioner with 
notice. Turning to s. 22, it prohibits an employer from altering the conditions of 
servioe to the prejudice of the workmen concerned, and he can only do so provided 
he obtains the express permission in writing of the A te Tribunal. This 
prohibition only applies when either an fe is prefe to the Tribunal or an 
appeal is pending before the Tribunal, and it is not disputed that in this case s. 22 
came into tion inasmuch as an appeal was pending before the Tribunal, nor 
is it disputed that in order to escape the penalty provided in s. 22 the employer had 
to go to the Tribunal to get ita permission. Section 23 gtves the right to an employee, 
when an employer contravenes the provisions of s. 22, to make s complaint in writing 
to the Appellate Tribunal and the Appellate Tribunal has been empowered to decide 
the Soniplaiit as if it were an appeal pending before it. A from any other 
consideration and looking to the provisions of s. 22 itself, it is clear that the petition- 
er is ẹ workman oonoerned in a pending a to whose prejudice the employer 
-wanted to alter the condition of service. © petitioner is a weaver in shed No 3 
but he is not a member of the Rashtriya Mills Mazdoor Sangh, which is opponent 
No.3. It is also clear that the permission granted by the Labour Appellate Tribunal 
deprives the petitioner of the right to make a complaint under s. 23. Therefore, 
by reagon of the order passed by the Labour Ap te Tribunal the petitioner is 
bound to accept the alteration in the conditions of service brought about by the 
Mills. It is an elementary principle of jurisprudence that no judicial tribunal should 
pass an order affecting a person without giving notice to the person and without 
PE eae on pore aiey o be heed It is a principle so deeply embedded 
in jurisprudence that it come to be looked upon as a rule of natural justice, and 
although Mr. Buch has rather faintly attempted to e that there is no provision 
in 8. 22 which makes it incumbent upon the Labour Appellate Tribunal to hear all 
parties who may be affected by an order that it may pass, it is clear that Parliament 
does not embody rules of natural justice in laws that it passes. Unless a statute 
directs a tribunal to act contrary to the rules of natural justice or permits a tribunal 
to act contrary to the rules of natural justice, it must always be assumed that when 
a judicial tribunal is set up by a Legislature, the Legislature intends and expecta 
the tribunal to act in conformity with and consistently with the rules of natural 
justice. So we are not impressed by the argument that s. 22 does not enjoin upon 
the Labour Appellate Tribunal to give notice to the parties affected by any order 
that it might make. 

But it is urged by Mr. Kolah on behalf of the Mills that the agreement with regard 
to the change was brought about between the Mills and opponent No. 3, that oppo- 
nen? No. 3 was a Representative Union within the meaning of the Bombay Indus- 
trial Relations Act, and Mr. Kolah says that the scheme of the Bombay Industrial 
Relations Act makes it perfectly clear that opponent No. 3 was entitled not only to 
Teprésent but to act on behalf of all the workers and it was competent to enter into 
an agreement which would be binding on the workers, and therefore inasmuch as 
opponent No. 3 Union appeared before the Labour Appellate Tribunal, no notice 
‘was necessary to any other employee. Now, the scheme of the Bombay Industrial 
Relations Act undoubtedly supports the argument advanced by Mr. Kolah. Section 

*80eprovides that : g 
“The following shall be entitled to appear or act in the order of preference specified as tho 
Tepresentative of employees in an industry in any local area., .” 
and the first in the order of preference is a Representative Union for such industry, 
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and it is not disputed that opponent No. 8 is a Representative Union contemplated 
by this section. It is also clear that in the conciliation proceedings the Re ntative 
Union was entitled to represent all the workers and it was also entitled to enter 
into an agreement on behalf of the workers. Whether that agreement was binding 
or not upon all the workers would depend upon a proper construction of s. 114. 
We had occasion recently to construe that section and we took a particular view of 
what that section meant, and Mr. Kolah wanted to argue before us that the views 

reased by us in that decision were obiter and that we have not come to a definite 
or binding decision. In our opinion it is unnecessary to consider in this application 
the proper construction of s. 114 or even to consider whether the agreement arrived 
at between the Representative Union and the Mills was or was not binding upon the 
petitioner who was not a member of the Union, because what we are concerned with 
in this matter is not whether the ent was binding or with the question as to 
who was bound by that agreement, but what we are concerned with is the permission 
sought by the employer to effect a change under s. 22. Under s. 22 the employer 
did not go before the Labour Appellate Tribunal to register the agreement or to give 
effect to the agreament. The employer relied upon the agreement for the purpose 
of obtaining the sanction of the Tribunal. Itis clear that the Tribunal was not bound 
to give permission although an agreement was arrived at between the employer and 
the Representative Union. Section 22 confers a judicial discretion upon the Labour 
Appellate Tribunal to give permission or not to give permission to a change which 
the employer wishes to effect pending the appeal, and undoubtedly in exercising 
that judicial discretion the Tribunal may take into consideration the fact that an 
agreement as to the change has been brought about by the employer and the Re- 
presentative Union. But it is equally open to the Tribunal to apply its own mind 
to the merits of the change and come to a conclusion that the change is not proper 
although there is an agreement between the employer and the Representative 
Union. Although, therefore, the agreement may have been an important material 
and a relevant material which the Tribunal had to consider in order to decide whether 
it should give permission or not, the efficacy or the validity of the agreement was 
not before the Tribunal and therefore really in this case we are not concerned with 
B. 114 at all. 

Mr. Kolah says that if in matters arising under the Bombay Industrial Relations 
Act a Representative Union is entitled to act on behalf of all the workers, we must 
hold that when an appeal goes to the Labour Appellate Tribunal the same procedure 
should be followed and the Representative Union should have the same right to 
represent and act for all the workers. In our opinion that contention is entirely 
untenable. The Industrial Disputes (Appellate Tribunal) Act does not confer upon 
a Representative Union that representative character which the Bombay Industrial 
Relations Act confers, and s. 22 does not provide that the workmen concerned 
referred to in s. 22 can be represented by the Representative Union for the purpose 
of the application for permission under that section. Mr. Kolah says that the only 
parties to the appeal pending before the Labour Appellate Tribunal were the employer 
and the Representative Union and therefore no notice was necessary to any person 
who was nota party to the appeal. Again, s. 22 deals with an independent 
application that has got to be made by an employer pending an appeal and s. 22(a) 
does not refer to the altering of a condition to the prejudice of the ondent to 
the appeal. It refers to the alteration of a condition to the prejudice of the wak- 
men concerned, and therefore although in the disposal of the appeal the only parties 
who need be heard may be the appellant and the respondent, when it comes to B. 22 
the parties who are entitled to be heard are the parties who are to be affected by*the 
granting of the permission and those parties are the workmen oonoerned. It is very 
significant that when the Legislature could have used the reasion ‘respondent to 
the appeal,” they have advisedly used the expression “wor concerned in such 
appeal” thereby indicating that the olass of workmen referred to in s. 22(¢) ma 
be wider and larger than the respondents to the appeal. oe 

It is thén pire out that s. 33 refers to representation of parties and it lays down 
who is ed to represent the workmen. But s. 33 refers to a party to an ap 
Section 22 has nothing to do with parties to the appeal. Section 22 contemplates 
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workmen who are concerned in such appeal and whose rights may be prejudiced 
by @ change effected by the employer pending the appeal. Even s. 38 is not of much 
assistance because s. 38 does not prevent a workman who is a party to an appeal 
appearing himself, but it gives him further the right to be represented in that appeal _ 
and lays down who can appear for him and represent him. What Mr. Kolah really 
aaks us to do is to import into the Central Act the principles of representatiom em- 
bodied in the State jegidlation: That, in our opinion, is not permissible to the 
Court. The only question that we have to ask ourselves and to decide is whether 
the order made by the Tribunal affects the petitioner or not, and indisputably the 
order does affect him because he is a weaver in shed No. 3 and the conditions of 
service under which he was working in that shed have been altered to his prejudice. 
The next question that we have to ask ourselves and decide is whether any notice 
was given to him before the order was passed by the Tribunal, and to that also the 
answer must be in the negative. The only notice was the one given to the Be- 
presentative Union and we have looked in vain at the provisions of this Act to find 
where the Legislature has laid down that a notice to the Representative Union is a 
notice to every worker concerned in the appeal. If the petitioner had been a member 
of opponent No. 3 Union, it may have been argued with some force that a notice to 
the Union was & notice to him. But when he does not even happen to be a member, 
it is difficult to understand how it could be said that an order passed by the tribunal, 
which concludes his rights without notice to him and with only a notice to the Union 
of which he is not a member, can possibly be an order of which it could be said that 
the order was passed after hearing all parties to be affected by that order. 

In this connection s. 23 throws a great deal of light on the construction of s. 22. 
That section undoubtedly gives the right to every employee lieved by a contra- 
vention of s. 22. Therefore, if no permission was obtained, thar can be no doubt 
that the petitioner could have made a complaint under s. 23. It is difficult to under- 
stand the argument which proceeds on the basis that although the employee could 
have made a complaint under s. 23, if no permission was obtained, he can be prevented 
from making that complaint by passing an order under s. 22 without notice to him. 
That really is, in a nutshell, the argument advanced on behalf of the petitioner. 
Again, ol. (b) of s. 22 may be looked at. That prohibits the employer from discharg- 
ing or punishing, whether by dismissal or otherwise, any workman concerned in such 
appeal. Now, if the employer wanted to dismiss the petitioner from service pending 
the a , the employer was bound to obtain the permission of the Appellate Tribu- 
nal. it suggeeted that the Tribunal could have given permission to the Mills to 
dismiss the petitioner from service without notice to him, because the Represent- 
ative Union was before the Tribunal and represented according to the Mills all the 
workers concerned 4 

Therefore, looking at ss. 22 and 23 and also bearing in mind the scheme which the 
Legislature had in mind, it is clear that s. 22 contemplates a notice to all the workers 
who were going to be affected by the pro e. Mr. Kolah says that such a 

ition may make the working of the Ta our Appellate Tribunal almost impossible. 
ow, we realise the difficulty of giving notice to hundreds or thousands of workmen 
who may be affected by a proposed , but that is a matter for the Labour 
Appellate Tribunal to set right. Mr. Kolah has just drawn our attention to r. LIA 
framed by the Tribunal which deals with cases where there are numerous appellants 
or‘tespondents, and it provides for notice being served on the Secretary of the Union 
where the parties are members of the Union, or by a public advertisement where 
they are not such members, and sub-r. (3) of r. 11A provides that these provisions 
shail also apply to the parties to any other proceeding before the trib There- 
fore, if r. ILA was intended to apply to proceedings under a. 22, the simplest and 
easiest thing for the Tribunal to have done was to have given a public notice with 
regard to the application made by the employer. Mr. Kalah has also pointed out 
that there may be difficulty about hearing the workmen who may be affected 
by the proposed order. There again, it is a matter for the Tribunal to frame rules 
as to how it would hear workmen who may be in the same interest and the’ procedure 
may be laid down as to how persons in the same interest should place their submis. 
sions before the Tribunal. But the diffculty in procedure can surely be no answer 
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to a violation of a rule of natural justice, and if we are satisfied that the petitioner 
was entitled to have notice and to be heard, the order made without hearing him 
must bo set aside, irrespective of any difficulties in procedure which may result by 
our holding that the petitioner is entitled to have notice and to be heard. 

We would, therefore, set aside the order passed by the Labour Appellate Tribunal 
and send the matter back to the Tribunal with a direction that it will hear the applica- 
tion made by the Mills dated July 20,1958, after giving proper notice to the workmen 
concerned in the appeal pending before it who are likely to be affected by the proposed 
change in the conditions of service. After the proper notice has been given and the 
workmen have been heard, the Tribunal will dispose of the application according 
to law. f 

Opponent No. 2 to pay the oosts of the petition. Opponent No. 3 to bear ite 
own costs. Coste fixed at Rs. 150. 

Mr. Kolah says that the Mills have been working this shed No. 3 under the altered 
conditions and it would not be possible to change over in view of our decision, and 
that it is also difficult to get the necessary permission with proper notice to the peti- 
tioner within a short time. He, therefore, wishes to apply to the Tribunal to give 
interim permission to carry on with this altered condition of service till the main 
application is heard and disposed of as directed by this order. We give liberty 
to the Mills to make the necessary application to the Tribunal in the course of to-day 
and the Tribunal will deal with it and dispose of this application according to law. 
Mr. Kolah says that he has given notice of making this application to Mr. Patel 
in Court. x - 

- Order se aside. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dizit. 


T. P. KAPADIA v. THE STATE OF BOMBAY.* 

Land Revenue Rules, 1921, rr. 95, 92, 80—Bombay Land Revenues Code (Bom. V of 1879), Secs. 
48(2), 66—Inferior holders of suroey numbers in suroeyed and settled alienated village 
converting suroey numbers to non-agriculixral use—Inamdar calling upon Collector wnder s. 66 
to leæy non-agriculixral assessment and fine—Government isswing direction under r. 92 upon 
Collector not to alter assessment under s. 48(2)—Whether obligatory upon Government to aller 
asseesmeni—Right of inamdar tender r. 95, when arises. 

The expression “unless otherwise directed by the State Government” in r. 92 of the Land 
Revenue Rules, 1921, governs the words “altered under sub-section (2) of section 48” 
and not “in accordance with rules 81 to 87’. Therefore, the power of the Collector to alter 
the assessment is made subject to the direction of the State Government. 

The words “except as otherwise directed by State Government” in r. 80 of the Land 
Revenue Rules, 1921, are not confined to cases similar to those contemplated by rr. 43-B, 
51 and 76. The State Government underr. 80 in proper cases can direct the Collector 
to continue to assess land on the besis of agricultural assessment, although the use of 
the land has been changed. 

Rules 80 and 92 stand on the same footing. The Collector has to alter the assessment 
under s. 48(2) of the Bombay Land Revenue Code, 1879, according to the rules laid down, 
unless he gots a direction from the State Government that he must not alter the assess- 
ment. 

The right of the inamdar only arises under r. 95 of the Land Revenue Rules, 1921, provtied 
there is a liability upon the occupant to pay non-agricultural assessment, and before r. 98 
can come into operation, there must be a liability which can be enforced under that rule. 

Own March 2, 1860, one Mootoo Koomar Moodliar was granted a sanad by*the 

Government in respect of the village of Khasbag in aum District and as a result 

all proprie rights of Government in the village v in the grantee. T. P. Kapa- 

dia and another (petitioners) purchased this village from the sucoessors-in-title of 

the original grantee on March 27, 1947. The village of Khasbag was duly surveyed 

and settled. > 
Sometime prior to December, 1947, the inferior holders of certain survey numbers 


* Decided, October 1, 1958. Special Civi Application No. 982 of 1953. 
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of this village converted these survey numbers to non-agricultural use by construot- 
ing buildings on them without obtaining the permission of the Collector. This 
was brought to the notice of the Collector of Belgaum (opponent No. 2) by the 
petitioners and they called upon him to levy upon the es fa holders non-agri- 
cultural assessment and a fine under s. 66 of the Bombay Land Revenue Code, 1879. 
The Collector submitted the papers relating to this matter to the State of Bombay 
(opponent No. 1) for orders. 

October 20, 1952, HY No. 1 informed the petitioners that the 
State Government had decided under r. 92 of the Land Revenue Rules, 1921, not to 
enforce penalties of fine and non-agricultural assessment for unauthorised use of 
the agricultural lands concerned. 

The petitioners appealed to the Bombay Revenue Tribunal and the appeal was 
dismissed on March 15, 1953, on the ground that the Tribunal had no jurisdiction 
to entertain the appeal. 

The petitioners applied to the High Court under arts. 226 and 227 of the Oon- 
stitution of India for a writ against opponent No. 1 compelling it to levy non- 
agricultural assessment and a fine upon the inferior holders. 


The petition was heard. 


R. A. Jahagirdar, with N. M. Shanbhag, for the petitioners. 
_ V. 8. Desai for H. M. Choksi, Government Pleader, for the opponents. 


Cmaaa O. J. A sanad in respect of the village of Khasbag situated in the Belgaum 
District was granted to one Mootoo Koomar Moodliar on March 2, 1860. It is 
not disputed that as a result of this sanad all proprietory rights of Government in 
this vi vested in the grantee. The petitioners this village from the 
-~ guocessor-in-title of the original grantee by a sale-deed dated March 27, 1947. This 
village of Khasbag is a surveyed and settled village. Some time prior to December, 
1947, the inferior holders of survey Nos. 68 and 69 of this village converted these 
survey numbers to non-agricultural purpose. Originally agricultural assessment 
was levied upon these survey numbers and that assessment was collected by the 
petitioners under their right under the zanad. When these survey numbers were 
converted to non-agricultural use, the petitioners called upon the Collector of 
Belgaum to levy upon these survey numbers non-agricultural assessment and & 
fine under s. 66 of the Bombay Land Revenue Code. The Collector having de- 
clined to do so, the petitioners have preferred this petition for a writ inst the 
State of Bombay compelling it to levy non-agricultural assessment and a fine, 
and the question that we have to consider is whether there is any obligation upon 
the State Government when land which is originally used for agricultural p 
and upon which agricultural asseeament is levied to impose a non-agricultural levy 
when the land ia converted for non-agricultural purpose. In order to decide this 

uestion we must first turn to the relevant provisions of the Bombay Land Revenue 
and the first section which we have to consider is s. 48. Sub-section (2) of 
that seotion provides : : 

“Where land assessed for use for any purpose is used for any other purpose, the assessment 

fixed under the provisions of this Act upon such land shall, notwithstanding that the term for 
which such assessment may have been fixed has not expired, be liable to be altered and fixed 
at æ different rate by such authority and subject to such rules as the State Government may 
prescribe in this behalf”. 
It is clear that under this sub-section there is a liability of the rate of assessment 
being altered if the land is used for a different purpose. But whether the holder of 
the land is in fact liable or not would depend upon the rules framed by Government 
under this sub-section. Then s. 66 provides: 

“If any such land be so used without the permission of the Collector being first obtained, 
or before the expiry of the period prescribed by section 65, the oooupant and any tenant, or other 
pewson holding under or through him, shall be liable to be summarily evicted by the Collector 
from the land so used and from the entire field or survey number of which it may form « part, 
and the occupant shall also be liable to pay, in addition to the new assesment which may be 
Jeviable under the provisions of section 48 for the period during which the said] land has been 
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so used, such fine as the Collector may, subject to the general orders of the Provincial Govern- 
ment, direct.” 


Therefore, s. 66 imposes upon the occupant besides a liability to pay non-agricultural 


assessment also a liability to pay a fine for changing the use of the land if no per- 
mission had been obtained from the Collector. 

Now, turning to the rules, rr. 80 to 90 deal with imposition and revision of non- 
agricultural assessment in the case of unalienated lands and rules 92 onwards «deal 
with alteration of assessment in surveyed and settled alienated villages, and the 
rule which is relied upon is r. 95. Sub-rule (1) of that rule provides : 

“When the Collector receives information thet any inferior bolder of land assessed for pur- 
poses of agriculture only has renderod himself liable to any of the penalties specified in section 
66 the Collector shall address to the holder or holders of the alienated village a letter communicat- 
ing the information and the liabilities of the holder of the said land and showing the non-agri- 
oultural assessment or fine or both leviable and requesting the holder or holders of the alienated 
village to intimate within such time as the Collector considers reasonable whether the liabilities 
should or should not be enforced’. 

And sub-r. (2) provides : 

“If such holder or holders intimate that the liabilities should be enforced, they shall be 

enforced accordingly ;...” 
Therefore, it is contended that if the inamdar intimates to the Collector that he 
should enforce the liability with to payment of non-agricultural assessment 
and the fine, the Collector has no discretion but must enforce the levy against the 
occupant. But what is overlooked is that the right of the inamdar only arises 
under r. 95 provided there is a liability upon the occupant to pay non-agricultural 
assessment, and before r. 95 can come into operation, we must be satisfied that 
there is a liability which can be enforced under that rule. For the purpose of the 
question of liability we shall have to turn to r. 92, and that rule provides : 

“When land assessed for purposes of agriculture only is subsequently used for any purpose 
unconnected with agriculture, the assessment upon ths land so used shall, unless otherwise 
directed by the State Government, be altered under sub-section (2) of section 48 by the Collector 
in accordance with rules 81 to 87 inclusive”. A 
Now, r. 92 casts an obligation upon the Collector to alter the assessment of lands 
which were assessed for the of agriculture being used for any other purpose 
under sub-s. (2) of s. 48 and in accordance with rr. 81 to 87, but this obligation of 
the Collector is made subject to any direction issued by the State Government. 
The contention of Mr. Jahagirdar is that the only direction that the State Govern- 
ment can issue is to alter the rates of assessment laid down under rr. 81 to 87, but 
Government has no power to issue a direction to the Collector not to alter the 
assessment under sub-s. (2) of s. 48. In our opinion, it is impossible to accept that 
contention, because looking to the place in which the expression “unless otherwise 
directed by the State Government” occurs, it is clear that that expression governs 
“altered under sub-s. (2) of s. 48” and not “in accordance with rules 81 to 87”. 
Therefore, the power ot the Collector to alter the asseasment is made subject to the 
direction of the State Government, and in this icular case the State Government 
has issued a direction under r. 92 upon the Collector not to alter the assessment 
under sub-s. (2) of s. 48. Therefore, if that direction of Government is a valid 
proper direction, then it is clear that the Collector had no power to alter the assess- 
ment under sub-s. (2) of s. 48, and if the assessment could not be altered, much less 
could a fine be im under s. 66. Attention may also be drawn to the corges- 
ponding T. 80 which deals with alteration of asseesment in the case of unalienated 

ds, and that.rule provides : 

“Whero unalienated land assessed or held for purposes of agriculture only is subsequently 
used for any purpose unconnected with agriculture, the assesament upon the land so used shall 
except in the oases provided for in rule 43-B, 51 or 76 and exoept as otherwise directed by the 
State Government be altered under sub-section (2) of section 48 and such alteration shall be mate 
by the Collector in ecoordance with the rules contained in this Chapter.” 

Mr. Jahagirdar pointe out that rr. 43-B, 51 and 76 deal with rates and therefore 
the expression. “except as otherwise directed by the State Government” should 
L. B.—10 : 
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also be read ejusdem generis EE A T E ee ee ne to 
the prohibition to alter the assessment. t contention also is untenable. In 
the fest , if we turn to rr. 43-B, 51 and 76, r. 48-B deals with disposal of small 
strips of land adjacent to ocoupied unalienated yer ei ; T. 61 deals with terms 
on which building sites may be di of and r. 76 with prohibition against 
the use of unalienated land, for the p of manufacture of salt without the 
_ previous permiasion in writing of the Collector of the District. But there is no 
reason whatever to confine the general words used in r. 80, viz., exoept as other- 
wise directed by the State Government, to cases similar to those contemplated by 
rr. 43-B, 51 and 76. The language of r. 80 is clear that the alteration is to be made 
in accordance with the rules contained in Chapter XIV, exoept in two cases, one 
case being where the case falls under rr. 43-B, 51 and 76 and the other case being 
where there is a direction to the contrary by the State Government, and we see no 
warrant whatever for confining the power of the State Government under this rule 
only to altering the rate of asseasment and not prohibiting an alteration of the rate 
when the use of the land has been changed. It is difficult to accept the position 
that the State Government under r. 80 in proper cases cannot direct the Collector 
to continue to assess land on the basis of agricultural assessment, although the use 
of the land has been changed. Therefore, r. 80 and r. 92 stand on the same 
footing. The Collector has to alter the assessment under sub-s. (2) of s. 48 according 
to the rules laid down, unless he gets a direction from the State Government that 
. he must not alter the asseasment and the power of the State Government is clear, 
wide and overriding. This is exactly what has ha ed here. The State Govern- 
ment has issued a ion under r. 92 and the Collector has felt himself bound by 
that direction and has not altered the assessment, nor has he levied a fine under 
-; g. 66. Therefore, this is not a case where we can hold that there was an obligation 
por the State Government to alter the assesament and, therefore, compel the State 

Government to carry out ite statutory duties. 

. Now, turning to the merits, there is considerable force in what Mr. Jahagirdar 
contends on behalf of the petitioners. It is surprising that the only affidavit filed 
by Government on this petition is the affidavit of the Collector Mr. Joshi, and Mr. 
Joshi has shown in this affidavit a commendable fairness ; when in para. 6 of the 
petition the petitioners say “that in these circumstances opponent No. 2 was bound, 
to take action under s. 66 of the Bombay Land Revenue , 1879, and under r. 95 
of the Land Revenue Rules, 1921 and levy the fine and the non-agricultural assess- 
ment in respect of the said landa”, the Collector, in reply, says that he agrees with 
that submission. But Mr. Desai rather put out of countenance by this affidavit 
of the Collector says that the Government is not bound by the | submission 
made by the Collector. The reason why the Collector agrees with this submission 
is not so much on the ground of law as on the ground of merits, because the Collector 
does not see any reason why under the ordinary rules he should not have been allowed 
to take action under r. 95, but he feels helpless because a direction has been issued 
by Government. Now, we should have thought that Government would purgue’ 
the same policy with regard to the levy of non-agricultural assessment in the case of 
alienated lands as it would in the case of unalienated lands. We are also sure that 
the fact that the assessment will go to the inamdar will not weigh with Government 
ingdoing the right thing. It has been pointed out in the affidavit of the Collector 
that poor peasants have put up structures on the land Topea Now, we havé 
been given the value of the structures put up and we that in some cases the 
value is as much as Re. 20,000, Ra. 12,000, Rs. 10,000, Ra. 8,000, Rs. 6,000, Ra. 4,000 
and Rs. 5,000. Poverty, after all, is a relative term, but it cannot be said that a 
peasant who can afford to spend Ra. 20,000 on his structure is exactly a poor peasant 
and many persons who are not ta would like to be poor in that sense. There-. 
fore, although olding the right of Government to issue a direction under r. 92, 

e would serio ask the Government to consider whether on merits the Oollector 

ould not be asked to alter the assessment on such terms as Government should 
oonsider . Government should consider whether if this land was unalienated, 
they would Kee exempted thése peasants from payment of additional assessment. 
If Government can come to that ooriclusion, then certainly there is no reason why 
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they should alter the assessment in the case of the inamdar. But the reason sug- 
gested by the Collector in his affidavit that the Government are not bound to oblige 
the inamdar is a reason which does not commend itself to us. The other gri vanoce 
made by the petitioners that the jurisdiction of the Tribunal has been o because 
instead of the order being passed by the Collector, the order has been passed by the 
State Government itself has not much merit, because if our view is correct that 
Government has authority to issue an order under r. 92, obviously that order carfhot 
be revised by the Revenue Tribunal and also obviously that order can only be passed 
by the State Government and not by the Collector. 
The result is that the petition fails and is dismissed. No order as to costa. 


Petition dismissed. 


ORIGINAL CIVIL. 


Before Mr. Justice Bhagwati. 
MADHOLAL SINDHU v. THE ASIAN ASSURANCE CO., LTD.* 
Indian Evidence Act (I of 1872), Sec. 67—Proof of handwriting of person alleged to have written 
document produced— Whether such proof also proves contents of such document. 
Section 67 of the Indian Evidence Act, 1872, only permits the proof of the signature or 
handwriting of the person signing or writing the document to be given and considers it 
to be sufficient in those cases where the issue between the parties is whether a document was 
signed or written wholly or in part by that person. The section does not go so far as to say 
that even if it was proved that the signature or the handwriting of so much of the document 
as was alleged to be in the handwriting of the person, was in his handwriting, it would go to 
prove the contents of that document. 
Reg. +. Jora Hasfi,! followed. 


Ta facta appear at 48 Bombay Law Reporter 830. 


N. P. Engineer, Advocate General, with M. M. Desai and E. A. Somjee, for the 
plaintiff. 

M. O. Setalvad and G. N. Joshi, for defendant No. 1. 

V. F. Taraporewalla and J. O. Bhatt, for defendants Nos. 2 and 8. 

F. J. Coliman, Sir Jamahedji Kanga, Y. B. Rege, (S.D. Vimadalal later) and Ahmed 
Rahimtoola, for defendant No. 5. 


Buaawart J. [His Lordship, after apne eee and dealing with points not material 
to this report, proceeded]. Balkrishna hagwan Deshmukh, however, had no 
paran knowledge of the eventa that “apponed on or about July 10, 1940. He 

been merely the sub-acconntant in the head office of the bank at that time and 
was duly concerned with the writing of the books of account of the bank. An 
attempt was, however, made by Mr. Somjee to prove thro this witness the various 
documents consisting of letters and documenta executed y Jamnadas in favour of 
the bank and also the resolutions of the executive committee of the bank and the 
letters addressed by the bank to Nisaim by roving the handwriting in which all 
the same purported to have been written. o attempt was obviously to prove 
the handwriting of these various documents without calling in evidence the persons 
who had written the same or who were acquainted with the oontenta thereof so that 
they might not be subjected to aross-examination at the hands of the counsel for 
the Official Assignee. The witnesses who could have proved those documents and the 
contents. th would have been Deshpande the managing director of the bank, 
Paranjape the secretary of the bank, Jamnadas and Nissim. Mr. Somjee, however, 
tried his level best to avoid leading the evidence of these witnesses. Nissim wate © 
of course not available to him and was really ander the control of the Official Assignee. 
If anybody should have called Nisim into the witness box it was the Official Asaignee 


* T E aT 1946. O. C. J. 1 (1874) 11 B. H. C. R. 243. 
Suit No. 1879 of 1943. ; ; 
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and the Official Assignee only. Jamnadas was appearing in this case through his counsel 
and was su ing the plaintiff. It was, therefore, open to the plaintiff to call him 
in support of his case. Deshpande and Paranjape were similarly the employees of 
the bank which also was su ing the plaintiff and were available for being called 
as witnesses in order to support the case of the plaintiff. Mr. Bomjee, however, 
tried his level best to avoid calling these witnesses, vis. Deshpande, Paranjape and 
Jafnnsdas, into the witness box in order to ve the various facts which were neces- 
sary for him to prove during the course o the hearing of this suit. The attempt 
was, therefore, made to see if the various documents which could be properly proved 
only the evidence of Deshpande, Paranjape and Jamnadas could be 
put in by hi by this indirect mode of asking Balkrishna Bhagwan Deshmukh 
whether he knew the handwriting of the persons who wrote those various documents. 
Balkrishna Bhagwan Deshmukh was evidently acquainted with the handwriting 
of Deshpande, Paranjape and Jamnadas. Questions were asked to him in respect 
of the said various documents which were thus sought to be proved by Mr. Somjee in 
his examination whether he knew the handwriting of the said respective pate 
Mr. Somjee argued that under the provisions of the Indian Evidence Act all facta 
exoept the contents of documents could be proved by oral evidence, tht so far aa 
the contents of documents are concerned, they could be proved either by primary 
or secondary evidence, that the primary evidence of the documents meant the 
documents themselves produced before the Court, and that if the documents were 
to be signed or to have been written wholly or in part by any person, the 
signature or the handwriting of so much of the document as was in that person's 
-= _ handwriting need be pro to be in his handwriting. He, therefore, urged that 
"© the said various documents which he sought to prove before the Court need only be 
proved to be in the handwriting of the parsons making the same and if he succeeded 

in doing so by calling the evidence of persons acquainted with the aa of 

the persons who signed or wrote out the said several documents, he was enti to 

pat them in and argued that the contents of the said documenta were also proved 

y him. This proposition sounded to me & novel one. I had in fact never heard 

any such argument before. Section 67 of the Indian Evidence Act only permitted 

the proof of the signature or handwriting of the person signing or writing the doou- 
ment to be given and considered it to be sufficient in those cases where the issue between 

the parties was whether a document was signed or written -wholly or in part by 

that person. Itdidnotgo so farastosay thateven ifit was proved that the signature 

or the handwriting of so much of the document as was alleged to be in the hand- 
writing of the person, was in his handwriti , it would go to prove the contents of 
that document. No doubt the f in s0 as it was sought to be given in the 
evidence of Balkrishna Bhagwan Deshmukh of the signature or dwriting of the said 
various documenta could have established that those documents were signed or written 
inthe handwriting of Deshpande, Paranjape or Jamnadas; but the matter could rest 
there and would carry the plaintiff no further. It certainly could not prove that 

the contenta of those various documenta which were thus proved to have been signed 

or written by Deshpande, Paranjape or Jamnadas were correct, and unless the 
plaintiff succeeded in proving the correctness of the contents of-those various doou- 
ments, he would not advance any towards proving his case. Mr. Taraporewalla 

for the bank and Jamnadas supported Mr. Somjec in his submission. He submitted 

that once the signatures were proved the letters as a whole were proved, though 

the Court might say that the contents thereof were not roved:in the sense that 

they were true. He submitted that the Court could it those documents in 
evidence with that reservation, a reservation which to my mind went to the root of 

the whole matter and deprived the documents of all value whatsoever even if they 
might be admitted by the Court in evidence. Mr. Setalvad for the company con- 
tended that the documents could not be said to be proved and could not be admitted 

a in evidence even though the signatures might be held to be proved by the Oourt. 
He relied upon a decision of our High Oourt reported in Reg. v. Jora Hasji,! where & 

plan of certain fields which was prepared before the chief constable who gave evidence 


Ci i a =) 3 
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in the case was sought to be proved by oalling the chief constable without anything 
more. The person who the measurements and prepared the plan was not 
called, and the only evidence which had been tendered there was the evidence of the 
chief constable who said that he saw the plan made before him. That plan had 
been admitted in evidence, and the appeal Court observed (p. 248) :— 

“...A plan of flelds which the Chief Constable says, he saw made before him, is admitted. 
To say that it was prepared in his presence and bears his signature ıs not a sufficient reason for 
admitting the plan. The witness did not depose that to his knowledge the plan was a cortect 
one, and if ho could not say this, the person who made the measurements and prepared the plan 
should himself have been called...but we mention the matter in order that our opinion regarding 
its non-admissibility in evidence may be known.” 

Mr. Setalvad on the strength of this authority urged that the dooumenta which 
were sought to be tendered by Mr. Somjee through this witness Balkrishna Bhagwan 
Deshmukh could not be admitted in evidence without calling the signatory or the 
writer thereof who could be the only persons competent to ose to the truth of 
contents of the said various documents. Mr. Somjee replied urging that the 
usual mode of proving documents was by calling the writer or by the testimony of 
the ms who were acquainted with the handwriting of the persons in question, 
and is was thus entitled to prove the various documents which he sought to tender 
in evidence through this witness Balkrishna Bhagwan Deshmukh who was acquainted 
with the signatures or handwriting of the persons who signed or wrote the said 
various documents. As I have already observed it was futile for Mr. Somjee to 
merely prove the signatures or the eat of the persons who signed or wrote 
the various documents without calling the said persons who ware the only persons 
who could depose to the correctness of the contents of those various documents. 
Whether Deshpande, Paranjape or Jamnadas signed or wrote the various documents, 
was not the only issue before me. If that had been the only issue, the proof of the 
signatures or the handwriting of Deshpande, Paranjape or Jamnadas would have 
been enough. What was in issue, however, before me was apart from Deshpande, 
Paranjape or Jamnadas having signed or written those documents, whether the 
contents of those various documents were correct. This certainly could not be 
proved by Balkrishna B Deshmukh who had no personal knowl what- 
ever about the contents of those various documents. It would have served no pur- 
pose whatever to admit those documents in evidence with the reservation as suggested 

7 Mr. Taraporewalla. I was support d ih this conolusion of mine by the remarks 
of the appeal Court in Reg. v. Jora Hasji at p. 246 and I accordingly declined to admitin 
evidence the said various documents in spite of Balkrishna Bhagwan Deshmukh 
deposing before me that the said various documents were signed by or were in the 
handwriting of Deshpande, Paranjape or Jamnadas. [The rest of the judgment 
is not material to the report.] : 


Attorneys for plaintiff: Ambubhat & Diwanji. 

Attorneys for defendants Nos. 1 and 15: B. Amin & Oo. 
Attorneys for defendants Nos. 2 and 3: Pereira, Faxalbhoy & Co. 
Attorneys for defendant No. 4: Sukhtankar & Gupte. 
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Before Mr. Justice Desci. 
i ` NIR SAYAD MARTAB ALI, Kr. v. THE UNION OF INDIA.* 


.« Indian Railways Aci (IX of 1890), Sec. 77—Indian Limitation Act (IX of 1908), Art. 81—Sutt 
by consignor to recover compensation for loss occasioned by non-delivery of goode—Notice of 
claim under 3. 77 not given—Whether consignor entitled to relief —Word “lose” in s. 77 whother 
includes loss arising from whatever cause—Notification of claim whether to mention exact 
amount of compensation—Conversion of goods, ahat constituics—Applicabiity of art. 31 of 
‘Indian Lietiation Act to suits whether laid in contract or tort—Durden of proof wnder risk 
nots “B” or “Z”. - 

The word “loss” in s. 77 of the Indian Railways Act, 1890, inchides the entire claim 
made whether on the footing of non-delivery, or negligence, or wrongful detention or con- 
version on the part of the railway administration. 

Balaram Harichand v. The S. M. Railway Company, Lémiied,! referred ‘to. 

A notification of a claim under s. 77 of the Indian Railways Act, 1890, must contain a 
demand for compensation; but the exact amount of compensation claimed need not be 
mentioned. 


Detention of goods is not conversion unless there is an adverse claim. The test to be 
applied is not merely to seo whether there was failure to return the goods. It must also 
appear that there was an intention to keep the goods in deflance of the plaintiff. Therefore, 
a carrier who on demand being made states that he could not return the goods because they 
were looted while in his possession cannot ipso facto be said to have been guilty of conversion. 
There must be at least some evidence of conduct of the defendant which shows that he not 
only possesses the goods, but also intends to hold them in defiance of the plaintiff, and to 
deprive the plaintiff of possession of them. 

Article 81 of thb Indian Limitation Act, 1908, applies to all cases of claims for non-deli- 
very of goods irrespective of the question whether the suit is laid in contract or tort. 

Venkatasubba Rao v. The Asiatic Steam Navigation Co., Calcutta,’ agreed with. 

In a suit for compensation for loas occasioned to the consignor by non-delivery of a oon- 
signment sent under risk-note “B” or “Zz”, where the railway administration has not led 
any evidence to show how the consignment was dealt with throughout tho time it was in 
possessior or control of the railway administration, misconduct on the part of the railway 

` administration could be inferred, and it is not incumbent on the consignor to establish 

misconduct on the pert of the railway administration. 

Lata Murlidhar Mohanlal, who were a firm ing on business at Bombay 
as commission agents, as agents in Bombay of Sir Bayad Martab Ali (plaintiff), on 
ra aie 1947, delivered to the B.B. & O.I. Railway at Carnac Bridge, Bombay, 
85 of cloth for delivery to themselves at Gujranwalla station in the Punjab. 

In respect of this consignment the railway oompany issued in favour of the agents 
a railway receipt. The goods did not reach their ination on the date 
and on enquiries being made it was found that the Ohief Commercial of 
the North Western Railway at Lahore had stated in his letter dated November 10, 
1948, that the wagon in which the goods were loaded was looted near Mour on 
August 28, 1947, during the disturbances in the Panjab and that the loas was beyond 
the control of the railway administration. _ 

On September 20, 1950, the, plaintiff filed-the present suit against the Union of 
India (defendant), who was the suocessor-in-title to the Governor General of Indis, 
after giving the requisite notice under s. 80 of the Civil Procedure Oode, 1908. The 
BB. & O.I. Railway has been vested in the defendant as its owner and administrator. 

plaintiff's suit was to recover from the defendant a sum of Ra. 80,201-11-0 as 
compensation for loss occasioned to him by non-delivery of the bales of cloth. The 
plaintiff stated in his plaint as follows :— 

“7... The Plaintiff submits that the B. B. & C. I. Railway authority are lable to make good 
to him the loss suffered by him by reason of the wrongful detention and/or non-delivery of the 
said 85 bales orin the alternative for wrongful conversion thereof and in any event for the loss 
of 85 beles which the said Railway Admmistration have not been able to account for at all or to 

- te what ultimately happened to the said consignment after the same was delivered to the 

. B. & C. L Railway administration at Bombay for carriage to Gujranwalla. Tho Plaintiff 


* Decided, February 19, 1958. O. C. J. 1 (1804) I. L. R. 19 Bom. 159. 
Suit No. 1820 of 1950. 2 (1915) L L. R. 89 Med. 1, F.B. 
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says that the said 85 bales are lost or are not forthcoming as a result of the misconduct of the 
servants or officers of the said Railway administration. 5 

9. The Plaintiff submits that the provisions of s. 77 of the Indian Railways Act are not 
applicable to the facts of this case and an absence of a notice under the said section does not affect 
the claim of the Plaintiff in this suit.” 

The defendant contended inter alia that the plaintiff was not entitled to any relief 
as he had failed to give notice to the railway aniors as required under s. 77 
of the Indian Railways Act, that the plaintiff’s suit was barred by limitation, that 
there was no misconduct of any servant or officer of the railway administration and 
that the non-delivery of the goods or loas of the bales of cloth was not caused by 
the railway administration. The defendant further contended that 80 out of 85 
bales were consigned under risk-note “Form Z” and the remaining 5 bales were 
consigned under risk-note ‘Form A.” 


H. V. Shah, with S. V. Desai and O. J. Mahimtura, for the plaintiff. 
D. P. Madon, with M. P. Laud, for the defendant. 


Dasar J. The plaintiff sues to recover from the defendant a sum of Ra. 80,291-11-0 
as compensation for loss occasioned to him by non-delivery of certain bales of cloth 
consigned to Gujranwalla station by the plamtiff’s agents in Bombay and delivered 
to the B.B. & O.I. Railway. The defendant is the successor-in-title of the Governor- 
General in Council and the B.B. & C.L. Railway has now vested in the defendant 
as ita owner and administrator. 

Tt is the plaintiff's case that Messrs. Murlidhar Mohanlal, the plaintiff's agenta 
in Bombay, purchased and consigned on his behalf 85 bales Sf cloth for delivery 
to ves at Gujranwalla station in the Punjab. According to the plaintiff 
a railway receipt bearing No. B-49 485979 dated August 4, 1947, was issued by the 
railway company in favour of the plaintiff's agents and the consignment was booked 
at railway risk except in respect of 5 out of the 85 bales. The goods did not reach 
their destination as about the middle of August 1947 there were serious disturbances 
and riots in the Punjab. ide aa ensued, in the course of which the Chief 
Commercial of the North Western Railway, Lahore, stated that the wagon 
No. 34,778 in which these bales of cloth were loaded was looted near Mour on A’ t 
23, 1947, and that the logs was caused by ciroumstances beyond the control of the 
railway administration. Ultimately the plaintiff filed this suit on September 20, 
1950, after giving the requisite notice to the defendant under s. 80 of the Civil 
Procedure Code. In POE ibo Pint oo ee eee Di Cauna oF ene 
loss suffered by him by reason of wrongful ntion and/or non-delivery of the 
bales and in the alternative on wrongful conversion of the bales. He also pleaded 
that loss was caused to him as a result of the misconduct of the servants and officers 
of the railway administration. In para. 9 of the plaint it is stated that no notice 
under s. 77 of the Indian Railways Act was necessary as that section did not apply 
to the facts of the case and that the olaim of the plaintif was not affected by the 
absence of any such notice. 

By the written statement the defendant has contended that the plaintiff was not 
entitled to any relief as he had failed to give any notice to the railway administration 
as required under s. 77 of the Indian Railways Act. The defendant has also pleaded 
the bar of limitation. It is further pleaded that 80 out of the 85 bales were consigned 
under risk-note ‘Form Z” and the remaining 5 bales were consigned under risk- 
note “Form A”. It is denied that there was any misconduct of any servant or 
officer of the railway administration as alleged by the plaintiff. The defendant 
has also denied that the non-delivery of the goods or loss of the said consignment 
was caused by the railway administration as alleged by the plaintiff. 

When the suit reached hearing before me yesterday Mr. Madon, learned counsel 
on behalf of the defendant, applied for an adjournment of the suit on the ground 
that the defendant wanted to examine a number of witnesses on commission. Thie 7 
was a very belated application. The goods were consigned as early as August 1947 
and the suit was filed m 1950. The application for commission made in February 
1958 could not be entertained unless a very strong case in support of the application 


152 THE BOMBAY LAW REPORTER. [vorn Lyt. 


was made out and the reason for the delay was satisfactorily explained. The 
affidavit made on behalf of the defendant in rt of this application did not make 
out any such case. I, therefore, rejected the application. The application for 
adjournment was only on the ground that witnesses had to be examined on obm- 
mission and for no other reasons. f 

The plaintiff examined Hector B. Gomes, the constituted attorney of Murlidhar 
Mo the plaintiff's agents in Bombay. Gomes produced the railway receipt 
and the invoice relating to the goods. He further stated that the goods were not 
delivered to the plaintiff at the destination. The plaintiff also examined Devraj 
Khanna, a munim of Murlidhar Mohanlal, who deposed to the blank endorsement 
made at the back of the railway receipt. According to the witness this endorse- 
ment was made in evidence of the fadt that full payment of the price of the goods 
had been made to Murlidhar Mohanlal by the plaintiff. In his cross-examination 
the witness admitted that the SOSE E whioh was tendered in evidence 
mentioned that the bulk of the goods were booked “ORZ”, meaning “at owners risk 
in Form Z”. He admitted the signature on this note of the mukadam employed 
by Murlidhar Mohanlal. The risk-note in “Form Z” has not been tendéred in evidence 
before me but the forwarding note refersto the same, and it is not seriously 
before me that the bulk of the goods were sent otherwise than under risk note “Z”. 
Altho in the plaint it is stated that the goods were sent at railway risk the 
plaintif did not make any attempt to show that it was so. 

On the evidence, both oral and documentary, there is no doubt that these goods 
were consigned from Bombay on or about August 4, 1947, under the riak-notes 
“Z” and “A” as alleged by the defendant. There is also no doubt that the goods 
were never delivered at the destination, andthat after ing inquiries the railway 
administration gave intimation to the plaintiff that the g had been loaded in 
wagon No. 34,773, which wagon was looted near Mour on or about August 23, 1947. 
Mr. H. V. Shah, learned counsel for the plaintiff, has relied on a letter dated Maroh 

. 11, 1948, which is part of exh. O. By that letter the station-master of Firozepur 
informed the plaintif’s agent in Bombay that the wagon No. 34,773 loaded ex- 
Carnac Bunder arrived at Firozepur station on September 3, 1947, and was des- 
patahed to Lahore and that it was loaded when it was despatched. Mr. Shah has 
argued that it would appear from this letter that the goods could not have been 
looted at Mour, which was a station before Firozepur. There may be some sub- 
stance in this contention. It does not, however, make much difference because 
there has been in fact no evidence led before me by the defendant to show that the 
particular railway wagon was looted at Mour as alleged by the defendant. . 

The case does not, however, turn so much on facts as on oertain legal contentions 
urged on behalf of the defendant. One of the principal contentions urged on behalf 

_ of the defendant is that the claim made by the plaintiff in suit was not notified by 
the plaintiff to the railway administration as required by s. 77 of the Indian Railways 
Act. That section is as under :— : 

“A person shall not be entitled to a refund of an overcharge in respect of animals or goods 

- carried by railway or to compensation for the loss, destruction or deterioration of animals or goods, 
delivered to be so carried, unless his claim to the refund or compensation has been preferred in 
writing by him or on his behalf to the railway administration within six months from the date of 
the delivery of the animals or goods for carriage by railway.” ; 
Now; before I deal with the legal arguments advanced before me I may observe that 
although it was admitted by the plaintiff in the plaint that he had not given 
natice under 8. 77-Mr. H. V. Shah, learned counsel for the plaintiff, relied on certain 
letters (exh. D) and argued that in fact such a notice was given by the plaintiff to 
the railway administration. One of those letters is dated November 26, 1947, and 
is addressed by the Chief Commercial Manager, Lahore, to the Chief Traffic Manager, 
B.B. & OT. ilway, and others. It states that some olaim dated Ootober 10, 

- Ga). san made Lo hima: There is nothing in this letter which by any stretch of 
tn can be called a notice under s. 77 as required by that section, read with 
s. 140 of the Indian Railways Act. Mr. H. V. Shah also in this connection relied on 
another letter and a copy ofa third letter which also form part of exh. D. The letter, 
dated December 15, 1947, addressed by the Liaison Officer, (Textiles) Pakistan 
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to the Chief Traffic Manager, B.B. & C.I. Railway, Bombay, states that along with 
that letter was enclosed a copy of a letter received from one Sayad A. M. Wazir 
Ali in connection with despatoh of cloth to the Provinœ of West Punjab. The 
letter further states that the copy-letter is self explanatory. The copy so enclosed 
is of a letter purporting to be signed by Sayad’‘A. M. Wazir Ali and is addressed to 
the Liaison cer of the Government of Pakistan. This letter only states that 
85 bales of cotton re: eg were booked from Bombay under the railway receipt 
in suit and that till tho te of the letter, viz. December 11, 1947, nothing had been 
known about the consignment. The letter proceeds to request the railway adminis- 
tration to locate the consignment. I fail to see how these two letters even read 
together can amount to a notice as required under s. 77 of the Indian Railways 
Aot. All that is relied on is a copy of a letter which is enclosed with the letter of 
the Liaison Officer of December 15, 1947. Besides tho letters cannot be said 
to have been addressed to the proper authority. Again, what is fatal to the argu- 
ment is that in none of these letters there is any demand for compensation. A 
notification of a claim under s. 77 must of necessity contain a demand for compen- 
sation. The exact amount of compensation claimed need not be mentioned, but 
even so the letter must contain a demand for compensation and this cannot be 
said about these two letters. I am aware that notice of claim should not be con- 
strued with extreme strictness. At the same time there must be a substantial 
compliance with the provisions of the Act and this the plaintiff has not done. I 
must, therefore, proceed to consider the question of notice on-the footing that in 
fact no notice at all of the olaim was given by the plaintiff to the railway adminis- 
tration. . 

It was next argued by learned counsel for the plaintiff that the plaintiff had based 
his cause of action not merely on contract but Ae on tort, viz. wrongful detention 
and conversion. The argument was that in go far as the claim was founded on tort, 
8. 77 could not be pleaded as a bar to the suit as that section had nothing whatever 
to do with either detention or conversion ; and in support of the argument reliance 
was placed on some reported decisions of other High Oourta. 

Now, under s. 77 of the Railways Act it is a sine qua non that the plaintiff should 
notify to the railway administration his claim for compensation in writing within 
six months from the date of the delivery of the goods for carriage. I must, in the 
first instance, read this section in ita ordinary plain sense. There appears to me 
nothing to modify, nothing to alter, nothing to qualify the pia which the section 
contains. That being so the rule of literal construction must be applied and the 
section must be construed in the ordinary and natural meaning of the words and 
sentences used therein. On a plain ing of the section it clearly shows that 
it is incumbent on the consignor to notify to the railway administration his claim 
for compensation for loss, destruction or deterioration in respect of goods delivered 
for carriage within six months from the date of the delivery of the goods. The 
language used is, aie in the negative form, express and explicit and the require- 
ment of notification of the claim is mandatory. There being nothing in this section 
or any other cognate section of the Railways Act to qualify, alter or modify the 
ordinary meaning of the word “loss” as used here. the word must, in my opinion, 
include lose arising from whatever cause. A number of decisions were cited at the 
bar. The only decision of the Bombay High Oourt to which my attention was 
drawn was in a case which fell under s. 75 of the Act. I shall later on in my judg- 
ment have to refer to that decision. AI the other decisions which were oited or 
mentioned were of other High Oourta. Those decisions show considerable diversity 
of judicial opinion not only among the various High Courts but also among ae 
ments of the same Court on the meaning of the word “losa” as usedin s. 77. and I 
do not feel bound to tread again the weary road of examining those cases. In 
some of those decisions the view has been expressed that the word “loss” in 8. 77 
does not include “loss occasioned by non-delivery”. In some other decisions the 
view has heen taken that the section does not apply to cases of wrongful detentio®” 
or conversion. A contrary view is expressed in some other decisions. Some of 
these cases proceed on the footing that a strict construction must be put on the 
section and a narrow meaning should be given to the word “‘logs.’’ On the other 


_in it or without reading into it something 
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hand there are cases where it has been stated that a very comprehensive view must 
be taken of the matter and the word “loss” must be widely interpreted. 

The question has been before Courts for over 50 years. But in the absence of 
any direct authority on the construction of the word “loss” in s. 77 binding on me 
and in the midst of the conflicting decisions of other Courta I venture to think that 
the proper course for me would be to examine the e of the section itself and 
thereafter to see if there is any other provision of the Aot throwing light on the 
mening attributed by the Legislature to the word “logs” in the Act or any other 
canon of construction which must.govern the present case. . 

Now, it is said that a strict construction must be put on a section which restricts 


the ordinary right ofa contracting party to proceed with his olaim and confers a 


privilege on the railway administration. At the same time it cannot be overlooked 
that the section is intended to give protection against a mischief, viz. stale claims 
against the railway administration. Though not intended to deprive the custo- 
mers of the railway of their just dues it is at the same time intended as a weapon of 
defence against fraud and to protect railways against litigation. These diverse 
considerations, though they may and indeed do arise, would still have to be dealt 
with by applying the fundamental canons of construction, and as I have stated before 
the plain and pong a of the word “loss” in the section to my mind is that 
it must include loss from whatever cause. Grammatical and ordinary sense of the 
word oan only be modified if it leads to some absurdity or inconsistency or repugnanoe 
in thè context, andit is not suggested that the ordinary meaning, if it were applied, 
would result in any inconsistency, absurdity or rep cs. In my opinion the 
meaning of the words “loss” and “‘oompensation for the jas, destruction or deteriora- 
tion of ...goods’’ used in 8. 77 is quite lain and the words admit of only one meaning. 
Aa dental EPONE non tape In such a case the plain language, as 
pointed out in the leading cases on the subject, best declares without more the 
intention of the law-giver and is decisive of it and the Court will neither add to nor 
subtract from what the Legislature has laid down. In such a case the Oourt will 
certainly not put a meaning on the plain words of the section which is different 
from the grammatical and aoin meaning, for that would be to make laws. The 
words “compensation for loss...” cannot, in my opinion, be said to be wide in the 
abstract ; nor can they be said to be more or leas elastic. It is no doubt a well- 
known canon of construction that all words, if they be general and not express and 
peeve, are to be restricted to the fitness of the particular subject-matter. But 

do not at all see how it can be said that the subject-matter with reference to which 
these words are used require that when goods are delivered to a carrier as such and 
any question of compensation for non-delivery arises, the loss contemplated should 
be taken as excluding loss caused by any tortious conduct of the carrier or his 
servants and officers. Besides I do not think that the words under consideration 
require or admit of any restriction to suit the subject-matter. I have, therefore, 
to interpret the section as I find it without putting any gloss upon the words used 

hik is in faot not there. 

I am fortified in the view I am inolined to take of the construction of s. 77 of the 
Aot when I turn to other te sections which are to be found in Chapter VII of 
the Railways Act. That Chapter deals with the responsibilities of the railway 

tion as carriers and contains a series of sections in most of which the words 
“loss, destruction or deterioration of goods delivered to the administration to be 
carried by railway’ occur. Section 72 which is the first section in that chapter 
lays down the measure of BA a responsibility of the railway administration as 
cafrier of animals and Section 73. contains similar words and contains 6 
provision restricting hs an amount of the liability of the railway as a carrier of animals. 
Section 75 contains similar words and contains a provision restricting the pecuniary 
liability of the railway as a carrier of articles of special value. It is not necessary 
to refer to all the other sections in Chap. VII where the same words ocour. Section 


= 0 also contains similar words. That section inter alia deals with the liability of the 


railway administration in ot of loss, destruction or deterioration of godds booked 
through over the railways of two or more railway administrations. It enablea the 
consignor to sue any of ‘ices railway administrations for compensation in respect 


1958.] MARTAB ALI 0.. UNION OF INDIA ((0.0.J.}—Desat J. 155 


of logs that may have occurred while the goods were on the railway of any adminis- 


tration other than the one on whose railway the goods were originally booked. 
This section obviously applies and has been held to a aly to all kinds of loss, and 
under this section whether the cause of action is fo in contract or in tort makes 


no difference. I do not see any particular reason why the word “Joss” should have 
a more restricted meaning in s. 77 than in 8. 80 of the Act. The construction, there- 
fore, of these words in one section must serve asa useful guide for their interpretation 
in another section. 

I shall now turn to a decision of a division bench of our own High Court, Balaram 
Harichandv. The S. M. Railway Company, Limited, where these words which are also 
used in s. 75 came up for interpretation. It is true that the matter had oome up 
before the High Court on a reference made by the Small Causes Court at Bombay 
oe oh inion of the High Oourt and the judgment only contains the findings 

rded by the High Court. Even so, the decision was that the words “loss, destruc- 

ten or deterioration” in s. 75 included loss caused by the criminal misappropriation 
of the goods by a servant of the railway administration in of the same. This 
was clearly a case of a claim based on a tort. Prima, facie, the word “loss” must 
be given the same meaning in the series of sections which find place in Chap. VIL 
of the Act. It has been often said that the true meaning of any passage in a statute 
is what best harmonises with the subject and with every other passage in the statute. 
Now, it is true that this was a case under s. 75 of the Railways Act, but I am unable 
to see any particular reason why the word “loss” should have a different meaning 
ins. 75 than ins. 77, or for the matter of that ins. 80 of the Act. No reason whatever 
was suggested by learned counsel for the plaintiff to show that the word should have 
different meanings in s. 77 and ins. 75. The Indian Railways Act is a consolidating 
and amending enactment. Now, it is of the essence of a code of this nature to be 
exhaustive of any matter specifically dealt with by it. Ohapter VII of the Act by 
itself constitutes a oomplete enactment of the law affecting the liability and res- 
ponsibility of railwa sl a a in respect, infer alia, of goods delivered to 
them as carriers. t the goods in question were delivered to the B. B. & C. I. 
Railway Company as carriers is undisputed. The suit is essentially for compensation 
for loas occasioned by non-delivery of goods at the destination, and in my opinion 
whether the olaim is laid in contract or tort cau makes no difference. For all these 
reasons the conolusion I have reached is that the werd “loes” in s. 77 does include 
the entire claim made Bae plaintiff whether on the footing of non-delivery, or 
negligence, or wrongful detention or conversion on the part of the railway admi- 

nistration. 

The argument advaneed by Mr. H. V. Shah, learned counsel for the plaintiff, 
was that s. 77 of the Railways Act did not apply to a case of wro detention or 
conversion and that the evidence before me was sufficient to establish conversion 
or wrongful detention which meant the same thing. Reliance was placed on certain 
passages in Salmond’s Law of Torts to show what acta amount to conversion, and 
it was argued that it was enough for the plaintiff to show that the goods were delivered 
to the railway administration and were not returned to the plaintiff. Iam unable to 
acoept the argument that the plaintiff has established from the evidence on record 
that there was conversion of ‘the in question. The test to be applied is not 
merely to see whether there was failure to return the goods. It must also appear 
that there was an intention to keep the goods in defiance of the plaintiff. In other 
words detention is not conversion unless there is an adverse olaim. A carrier who 
on demand being made states that he could not return the goods because they were 
looted while in his possession cannot tpso facto be said to have been guilty of conver- 
sion. There must be at least some evidence of conduct of the defendant which 
shows that he not only possesses the goods, but also intends to hold them in defiance 
of the plaintiff, and to deprive the plaintiff of possession of them. I do not think 
the present argument advances the plaintiff's case any further. - 

Also fatal to the plaintiff's case is the bar of limitation. On behalf of the defendar 
reliance wis placed on arts. 30 and 31 of the schedule to the Indian Limitation Act. 


1 (1894) I. L. R. 19 Bom. 189. 
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Both these articles apply to carriers and under both the period of limitation prescribed 
is one year. Mr. Madon, learned counsel for the defendant, particularly relied on 
art. 31 under which the time from which the period begins to run is stated to be when 
the goods ought to be delivered. It was the case of the plaintiff himself that in the 
ordinary course of events these goods should have reached Gujranwala station on 
or about August 18, 1947. Assuming that there should be sufficient margin of time 
allowed in determining the date when the goods ought to have been delivered and 
that? consideration should be given to the disturbed times, I am at a lose to see how. 
it can be said that the goods ought to have been delivered sometime within one year, 
or fourteen months (adding two months for giving notice under s. 80 of the Civil 
Procedure Code) of September 20, 1950, which is the date on which the suit was filed. 
In my opinion art. 31 of the Limitation Act applies to the facts of this case. Mr. H. 
V. Shah, learned counsel for the plaintiff, relied on art. 48 and contended that the 
suit, 80 far as it was based on conversion, would fall under that article and the period 
of limitation would be threo years from the date of the knowledge as mentioned in 
that article. I do not think art. 48 is applicable to the facta of the present case, and 
evan if it were applicable, its operation would be exoluded by the provisions of art. 31 
on the principle generalia specialibus non derogant. Article 48 is a general article 
and its operation would be S axnladed by the specific articles which deal with suits 
carriers as such. Article 31, in my opinion, must a appt to all cases of claims 
for non-delivery of irrespective of question whether the suit is laid in 
contract or tort. In Venkatasubba Rao v. The Astatic Steam Navigation Oo., Oalcutia}, 
a full bench of the Madras High Court expressed the same view. Moreover, on the 
facta of the present case there is no basis for holding that the case fell within the 
purview of art. 48. There is no evidence at all before me of dishonest misappropria- 
tion, theft, or conversion of the goods in question. The case as I have already 
stated is clearly covered by art. 31 of the Limitation Aot, and the suit is, therefore, 
barred by the law of limitation. 
The evidence before me indicates that though the risk-note “Z’’ is not produced 
the forwarding note shows that 80 out of 85 bales were carried under riask-note “Z.” 
Risk note “Z” is substantially the same as risk-note “B” and it is issued in the alter- 


- native to risk-note “B” when the consignor desires to enter into a general agreement 


instead of ue epee tisk-notes for every consignment. That appears to 
be the case here e relevant part of the risk-note “Z” is as follows :— 

“I/We, the undersigned, in consideration of such consignments being charged for at the 
special reduced or owner’s risk rates, do hereby agres and undertake to hold the said Railway 
Administration harmless and free from all responsibility for any loss, destruction or deteriora- 
tion of, or damage to, all or any of such consignments from any cause whatever, exoept upon 
proof that such loss, destruction, detericration or damage arose from the misconduct on the-pert 
of the Railway Administration or its servants: provided that in the following cases :— 

(a) Non-delivery of the whole of a consignment or of the whcle of one or more packages 
forming part of a consignment packed in accordance with the instructions laid down in the 
tariff or, where there are no such instructions, protected otherwise than by paper or other 
packing readily removeable by hand and fully addressed, where such non-delivery is not dus to 
accidents to trains or fire, 

(b) Pilferage from a package or packages forming part vf a consignment properly packed 
as in (a), when such pilferage is pointed out to the servants of the railway administration on or 
befere delivery, the Railway Administration shall be bound to disclose to the consignor how the 
consignment was dealt with throughout the time it was in its possession or control, and, if necessary » 
to give evidence thereof before the consignor is called upon to prove misconduct, but, if miscon- 
duet on the part of the Railway Administration or its-servants cannot be fairly inferred from such 
evidence, the burden of proving such misconduct shall lie upon the consignor.” 

Mr. H. V. Shah relies on the following words in the risk-note : 

“,,.the Railway Administration shall be bound to disclose to the oonsignor how the consign- 

ment was dealt with throughout the time it was in its possession or control, and, if necessary, to 


— give evidence thereof before the consignor is called upsn to prove misconduct, but, if misconduct 


on the pert of the Railway Administration or its servants cannot be fairly inferred from such 
evidence, the burden of proving such misconduct shall lie upon the consignor.”’ 


1 (1915) L L. R- 89 Mad. 1, T.B. 
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And it is ed that the onus is on the railway administration, whether the consign- 
ment is under risk-note “B” or “‘Z’’, to show that there was no misconduct on the 
part of any suave of the railway administration. The defendant has not led 
any evidence before me to show how the consignment was dealt with throughout the 
time it was in the possession or control of the railway administration. On this part of 
the case it cannot be stated in the ciroumstanoes of the present case that, it was 
incumbent on the plaintiff to establish misconduct on the part of the railway ad- 
ministration. In the absence of any evidence led by the defendant misconduct would 
have to be inferred. and this of the case must be decided against the defendant. 
In the result the suit will be dismissed with costs. 
Attorneys for plaintiff: Chandrasen & Co. 
Attorneys for defendant : Crawford, Bayley & Co. 


APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Distt. 
MAHADEV VASUDEO JOSHI v. JANAKSINGH SAIGAL.* 


Civil Procedure Code (Act V of 1908), OX XI, r. 63—Decres paseed by Court for payment of money 
by defendant to plaintiff in instalmente—Suti filed in same Court by creditor of plaintiff and 
defendant—Creditor applying to Court for attackment before Judgment of decree passed in previous 
sudi—Court ordering issus of writ of attachment commanding Sheriff to attack instalmenis 
payable by defendant to platnit{f under decree in previous swit—Whether order of Court made 
on creditor’s application operates as atiackmenti of decree preventing plaintiff from emecuting 
his decree—Scheme of T. 53. 

Tho scheme of O.XXI, r. 58, of the Civil Procedure Code, 1908, is that where the decree 
which is sought to be executed and the decree which is sought to be attached were passed 
by the same Court, then all that is necessary in order to effectuate the attachment is an order 
passed by the Court. The Code does not provide for any further steps to be taken in order 
to make the attachment complete. The effect of the attachment would be to prevent the 
holder of the decree attached from receiving any payment from the Judgment debtor contrary 
to the attachment. The principle underlying s. 64 of the Civil Procedure Code would come 
into play. 

Order XXI, r. 58/6), of the Civil Procedure Code, 1908, is a statutory exception to the 
principle underlying s. 64 of the Civil Procedure Code. Unless a notice is served upon tho 
-- judgment-debtor by the holder of the decree attached, any payment by him to his judgment- 
creditor would give him a proper discharge: Therefore, if the holder of the decree which 
is sought to be executed wishes to protect himself, he must give notice under O.X XI, r.58(6), of 
the Code, to the judgment-debtor of the decree attached. 

Whatever the position of the judgment-debtor of the decree attached might be, as far 
as the holder of the decree attached is concerned, an order passed under O. XXI, r. 53(1), 
of the Code, must operate as a stay of execution. He would be prevented from execut- 
ing the decree and receiving from his judgment-debtor the amount due under the decree, 
and the stay can only be got over provided the conditions of executing the decree laid down 
in O.XXI, r. 58(2), are carried out, and that is that he must make an application for exeogtion , 
and the net proceeds in satisfaction of the decree are applied to the credit of the decree 
sought to be executed. Therefore, although an attachment would operate as a stay, to 
the extent that the decree-holder cannot execute the decree for his own benefit, he, as, well 
as the bolder of the decree sought to be executed may both apply for execution under O.XXI, 
T. 58(8), and that application for execution, as far as the holder of the decree is concerned, 
would not be for his own benefit but for the benefit of the holder of the decree sought to be 
executed. 

The application contemplated by O.XXI, r. 58(6), of the Civil Procedure Code, is an inde- 
pendent application which the holder of a decree sought to be executed has to make 1f ™® 
wants’ the judgment-debtor of the decree sought tobe attached to be bound by the at- 
tachment. 


‘Decided, October 14, 1963. 0.C.J. Appeal No. 66 of 1958 : Insolvency No. N/353 of 1952. 
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Lakshminarasimkan v. Lakshnincrasimhan,! agreed with, -> ` 
Ei Muikiah Cheti v. Palaniappa Chetti,’ referred to. .> -` 

In a suit filed by the plaintiff for dissolution of partnership and accounts, the High Court 
passed a decree under which the defendant was liable to pay an amount by certain instal- 
ments to the plaintiff. Thereafter a creditor of the partnership filed a suit in: the High 
Court against the plaintiff and the defendant and, on the day of the filing of the suit, applied 
to the Court for an attachment before judgment by which he sought to attach the decree 
‘obtained by the plaintiff in the previous suit. The Court made an order, the effective part 
of which stated: that till the disposal of the creditor's application a writ of attachment be 
issued under the seal of the Court commanding the Sheriff to attach the instalments payable 
.by the defendant to the plaintiff, under the decree passed in the previous suit. The creditor 
having obtained this order did nothing more and the matter rested there. The plaintiff 
then took out an insolvency notice calling upon the defendant to pay the balance of the 
amount due under his decree. On the question whether the order of the Court made on 
the creditor’s application operated as an attachment of the decree and thus prevented the 
plaintiff from executing his decree :— 

Held, (1) that the order passed by the Court was an inchoate attachment which had to 
be completed and effectuated by something which had to be done at the instance of the 
creditor and through the instrumentality of the Sheriff, 7 

(2) that there was neither a prohibition nor a substantive order as contemplated by 
O. XXI, r. 58(1), of the Civil Procedure Code, 1908, 

(8) that the order did not operate as a stay of execution of the decree obtained by the 
plaintiff, and, 

(4) that, therefore, the plaintiff was not prevented from taking out the insolvency notice 
in respect of his decree. . 

Own Janaksingh Saigal (judgment-creditor) filed a suit No. 842 of 1952 in the 
Calcutta High Court against Mahadev Vasudeo Joshi guage debtor) and another 
for dissolution of partnership and accounts and obtained a consent decree on March 31, 
1952. Under this decree the judgment-debtor became liable to pay Re. 50,000 by 
oertain instalments. Thereafter one Bose, a creditor of the partn ip, filed a suit 
(No. 2386 of 1952) on June 19, 1952, in the Calcutta High Court syne o judgment- 
creditor, the judgment-debtor and others to recover a sum of Ra. 8,000 due by the 


“partnership. Bose, on the day on which his suit was filed, applied for an attachment ke 


before judgment and sought to attach the decree in suit No. 842 of 1952. The Court 
granted the application on the same day observing in its order as follows :— 

“...4ND UPON the plaintiff by his said advocate undertaking to indemnify the defendants 
against any damage that they may sustain by reason of the interim attachment hereinafter 
contained IT IS FURTHER ORDERED that till the disposal of the said application a writ of attach. 
ment do issue out of and under the seal of this Court commanding the Sheriff of Caloutta to 
attach the monthly instalments of Rs. 8,000/- (Rupees three thousand) payable by defendant 
Mahadeo Vasudeo Joshi to the defendant Janak Singh Saigal under forms of settlement filed in 
Suit No. 842 of 1952 (Janak Singh Saigal v/s Mahadeo Vasudeo Joshi and others) of this Court 
and another writ of attachment do issue as aforesaid directed to the said Sheriff for attachment 
of the Air Craft No. VI-DDT belonging to the said partnership business and a third writ of attach- 
ment do issue as aforesaid directed to the said Sheriff for attachment of the Vauxhaul Motor Car 
No. PNG 929 belonging to the defendant Janak Singh Saigal...”” 

On December 19, 1952, the judgment-creditor took out an insolvency notice calling 
upon the judgment-debtor to pay the sum of Rs. 35,000, being the balance of the 
amount.due under the decree obtained in suit No. 842 of 1952 filed in the Caloutta 

igh Court. 

January 27, 1953, the ju ent-debtor took out a notice of motion to set 
aside the insolvency notice dated Decamber 19, 1952, on the grounds (1) that the 
Oourt had no jurisdiction to entertain the insolvency notice inasmuch as the judg- 
ment-debtor had neither resided nor carried on business in Bombay within twelve 
months prior to the date of the insolvency notice and (2) that there was a stay of 
@xocution as the decree on which the judgment-creditor relied was under an attach- 
ment of the Oaloutta High Court. . 


1 (1097) L L. R. 50 Mad. 677, rx. 2.0. 80 Bom.L. R. 1858. 
2 (1028) L. Ri 55 I A. 256, ; : 
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The notice qf motion came on for hearing before Coyajee J. who dismiæed it on 
August 12, 1952, observing in his jugment as follows :— 

CoyaJan J. In these circumstances I have come to the conclusion that the 
judgment-creditor’s statement that he was amenable to the jurisdiction of the Court 
is made out and I have come to the conclusion that this Court has jurisdiction in those 
circumstances on the ground of his residence in Bombay and carrying on business in 
Bombay at the material time. - 7 

This brings me to the next point that has been taken up and that is that the 
execution of this decree held by the judgment-oreditor has been stayed. I will not 
recapitulate what I have stated above in this connection. There is a olear allegation 
on the part of the judgment-creditor that the whole transaction in this connection, 
viz. obtaining order for attachment was entirely collusive with the plaintiff in suit 
No. 2386/1952, Joharmal Bose. The circumstances certainly strongly indicate that 
this allegation is well founded because not only was the suit filed on June 19, 1952, 
sometime after the consent decree was passed at a time when he wanted to go back 
on that consent decree is clearly indicated in his affidavit filed wherein he states 
that the consent decree was passed by coercion, fraud and misrepresentation and 
he wanted an exouse for that decree to be stayed. Joharmal Bose filed a suit 
claiming Rs. 8,000 and proceeded to obtain an order of attachment on the decree ‘for 
Re. 35,000. In fact this is not, if the terms of the order are read, attachment on the 
whole decree at all. It is an attempt to attach the paoar of Re. 3,000 a month 
payable by instalments under that consent decree and the attachment on the Vauxhall 
car in the hands of the judgment-oreditor. But as I have stated above apart from 
obtaining the order on the very day the fact that neither of the defendants have 
been served with the summons in the suit and neither of them have been served with 
the order itself shows that there is some foundation for the allegation made. But 
I am not concerned with the merits whether this is a fraudulent action inspired by 
the judgment-debtor before me. The point taken up is a pure point of law. Mr. K. 
K. Desai argued on behalf of the judgment-debtor that the passing of the order 
was suficient and that the decree stood attached and therefore it cannot be said 
that this was a decree free from impedimente. For this purpose Mr. Desai relied 
upon O. XXI, r. 53, and ed that Inasmuch as the original dearee was passed by the 
Calcutta High Court and the order for attachment was also passed by the Calcutta 
High Court therefore it fell within the provisions of O. XXI, r. 53(t)(a), and he also 
drew my attention to sub-r. (6) which says that on the application of the holder of 
the decree sought to be executed by attachment of another decree shall after giving 
notice do so either through the Court or otherwise and shall be recognised by any 
Court so long as the attachment remains in force. First of all it must be remembered 
that this is not an attachment by a creditor who himself brings on the insolvency 
notice. It has been held and clearly held under English authorities that where a 
judgment-creditor himself proceeds to attach the property of the judgment-debtor 
and thereby himself impedes the payment of his decree there such an attachment 
would necessarily vitiate a notice in insolvency of this nature. This is an attempt 
by another party who has filed a suit attempting to attach payment of the amount 
in the hands of the judgment-debtor. One must refer to the order itself and the 
order is annexed to the affidavit of the judgment-debtor as exh. B. It must also be 
remembered that no decree has been passed in favour of the plaintiff Joharmal Bose 
in suit No. 2386/1952. This is an attempt at getting an interim attachment so 
that asa matter of fact that is an attachment till disposal of the hearing of the appli- 
cation itself and this is not a order of attachment which would flow upon dn 
application of a decree-holder. Moreover, there is no question of the attachment of 
the decree in the hands of the judgment-creditor before me. It ia in a sense an 
attempt to attach the sum of Rs. 3,000 per month becoming due in the hands of 
the judgment-debtor. The judgment-debtor in his affidavit attempts to say that 


he is prevented by this order of the Caloutta High Court from making any payment™ pai 


of the amdunt to the ju mt-creditor before me. The whole position according 
to him is that this is a prohibitory order. That position as taken up in the affidavit 
being untenable was not persisted in at all by Mr. Dæai and rightly. The order 
Haclk has ab boen beirod on any Darty Gad Gn dios counties Gis voRtlen 
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became untenable. Mr. Desai was, therefore, driven to argue that this is a case ` 


clearly falling under O. XXI, r. 53, and therefore immediately a Court passea such 
an order in connection with ita own decree then there, is an attachment in the eye 
of the law. 

Before we go to the facts the principle on which the Court has to distinguish between 
an order of attachment and an attachment itself is clearly laid down by the Privy 
Coynoil in the case of Muthiah Chetti v. Palantappa Ohetti.! Their Lordships of the 
Privy Counoil in dealing with the matter stated (p. 261): 

“A fasciculus of clauses, beginning at r. 41 of Order XXI andapplicable to ‘attachment of 
property,’ shows in instanoe after instance that attachment is a real thing, with a variety of real 
applications suited to the nature of the property to be attached. Where it is moveable property 
it is to be attachment by ‘actual seixure’ ; where it is agricultural produce the attachment is to 
be made by affixing a copy of the warrant—on the land where there is a growing crop, and on 
the threshing floor, and other places where produce has been cut and gathered. In the case of 

* an attachment of debt, there is to be a written order prohibiting the creditor from recovery, and 
the debtor from making payment, and prohibiting the handing over of the property by-any one 
in whose name it stands, and this order is to be affixed publicly to the Court house. There are 
other provisions as to the attachment of shares of moveables, even shares of salary, and as to 


attachment of partnership property. In regard to negotiable instruments, the attachment 1s to - 


be by actual seixure of the instrument which is sought to be brought into the Court.” 

These instances go to show that under the Code of Civil Procedure in India the 
- most anxious provisions are enacted in orderto prevent amere order of a Court from 
effecting anait, and plainly indicating that the attachment itself is carters 

separate from the mere order, and is something which is to be done and effeo 
before the attachment oan be declared to have been accomplished. Therefore, 
to my mind applying the principles laid down here there must bea clear and separate 
taken in each instance after the order is obtained before the attachment becomes 
Therefore. let us examine what has happened after this order was made alto- 
gether apart from what I have indicated above that this order does not attach the 
decree, in the hands of the judgment-creditor as such. What actually happened 
in fact is that this order was not served on any one. There is no statement in any 
affidavit or any evidence that this order was publicly exhibited in the High Court 
of Calcutta and on its public screens. On the contrary and in fact the judgment- 


a 


creditor after coming to hear of this and after failing to obtain a copy of this order” 


from the solicitors of the judgment-debtor which was repeatedly demanded, made 
a motion in the Calcutta High Court whereupon an order was made on March 31, 


1953. By that order i of oe that order that stood and in connection .- 


with which no further steps had been 
and the order itself says that the said receiver will, if necessary, continue the insol- 


venoy proceedings sap a Bombay High Court and for the purpose as aforesaid 
the said applicant be at li to make the necessary application, This is far from 


engyesting that the order was at all implemented by ing steps. It shows that - 


er steps were stayed in connection with this order, viz. a receiver was appointed 
in that suit and the receiver was at liberty which liberty was not exercised or pursued 
here before me in insolvency. 

Therefore, to my mind the question as posed by Mr. Desai does not in fact arise. 
To my mind there must be two clear out steps taken, first, the obtaining of the order, 
atid, secondly, implementation of the order, and unless there is implementation of 
the order, under the scheme of the Code of Civil Precedure, there is no real attach- 
ment as pointed out by their Lordships of the Privy Council. In fact to t 
Mr. Desai’s argument that nothing further need be done, if one looks at O. i 
T. 53(+)(a), it is said that an attachment shall be madeif the decrees were passed by 
the same Court then by an order of such Court. Nobody chall this ent 
as placed, but where an order of that Court, viz. the Calcutta High Gonet, haa not 
implemented it either by effecting the service of it on the parties or in the absence of 


~" that not being yt on Oa order that service be effected by screening the order 


on the boards of the High Court of Judicature at Oalcutta. That to my mind is 
a complete answer to the position taken up by Mr. Desai. 


1 (1928) L. R. 55 I. A. 256, s.c. 30 Bom. L. R. 1853. 


en the High Court appointed a receiver ` 
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Therefore, I have come to the conclusion that there is no substance in the second 

int taken dp by the judgment-debtor and on the materials before me personally 
T have come to the conclusion that this is a mala fide question agitated by the judg- 
ment-debtor for the purpose of escaping the liability under the insolvency notice 
as he could show no other grounds as provided for by r. 52 of the High Court Rules 
in connection with insolvency notices. š ; 

The judgment-debtor appealed. z 


HM. P. Laud, for the appellant. 
K. T. Desai, with G. K. Munshi, for the respondent. 


Cuacia C.J. This is an appeal from a judgment of Mr. Justice Ooyajee by which 
he dismissed a notice of motion to set aside an insolvency notice dated December 19, 
1952. The insolyenoy notice called upon the appellant to pay a sum of Re. 35,000, 
being the balance of the amount due under a decree obtained by the respondent 
oe st the appellant in suit No. 842 of 1952 filed in the High Oourt of Oaloutta. 
The insolvency notice was sought to be set aside on two grounds. The first ground 
was that the execution of this decree had been stayed, and thé other ground was 
that the appellant did not reside or carry on business within one year from the data 
of the insolvency notice as required by the Insolvency Act. 

Turning to the first point, suit No. 842 of 1952 was a suit for dissolution of partner- 
ihip and aosounta and ik Gas Gled on March 4 1952. The decree in this suit was 

on March 81, 1962. Under this decree the appellant: became liable to pay 
50,000 by certain instalments. Another suit was filed by one Joharmal Bose 
against the respondent, the appellant and others, being suit No. 2386 of 1982. The 
claim in this suit was Rs. (8,000. Joharmal applied for an attachment before 
judgment on the day on which the suit was filed, viz. June 19, 1952, and what he sought 
to attach was the decree in suit No. 842 of 1952. n ert nade Mec ar 
Court of Caloutta on that application on June 19, 1952, and the contention of the : 
a t is that it is this which operates as a stay of the dearee in suit No. 842 
of 1952. It is urged by Mr. Land on behalf of the appellant that the order 
by the High Oourt on June 19, 1952; operates as an attachment and the t of 
the attachment is to prevent the respondent from exeonting his decree in suit No. 842 
of 1952. On the other hand, itis contended by Mr. K. T. Desai on behalf of the respon- 
dent that although the High Court might have passed an order.on June 19, 1952, no 
attachment was levied pursuant to that order and a distinction has got to be made 
-in law between an order of attachment and the attachment levied t to that 
_ order; and it is further urged that it is only when the onder tn esetistel. byan 
:- attachment being levied pursuant to that order that it could be said that the attach- 
ment is complete and the consequences of the attachment would follow.. For this 
-7 purpose Mr. Desai relies on a decision of the Privy Council in Muthiah Ohetts v. Palani- 
appa Ohetts!. That was a oase where the Privy Council was considering- the pro- 
visions of O. XXI, r. 54, and the Privy Council considered the scheme of the Givil 
Procedure Code with to attachments, and their Lordships point out that the 
order passed by the Hig jÀ Court is one thing and attachment is another, and the real 
thing is not the order but the attachment. They also point out that the provisions 
of the Oode of Civil Procedure make it amply-olear that the Legislature intended to 
prevent a mere order of a Court from effecting attachment, and plainly indicating 
that the attachment itself is something separate from the mere order and is sdme- 
thing which is to be done and effected before attachment can-be declared to have 
been accomplished, and their Lordships considered the provisions with regard to 
attachment of shares of movesbles, shares of salary, and attachment of partnership 
property. It is rather significant that their Lordships did not expressly consider 
the provisions with regard to-attachment of a decree, but they do point out at p. 262 
that no property oan be declared to be attached unless first the o for attachment 
has been issued, and, secondly, in execution of that order the other things prescribed 
by the rules in the Code have been done. Therefore. it is clear that we must look te “~ 
the Code itaelf in order to find out what are the things prescribed by the Code which 
have got to be done in order that the attachment should be effective. | ig 
1 (1928) L'R. 55 L A. 255, 8.0. 30 Bom.L. R. 1858. 
L R—il. : 
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Turning to O. XXI, r. 53, sub-r. (1) deals with decrees to be attached which are 
for money or forsale in enforcement of a mortgage or charge, and ol. (a) deals with 
-decrees to be executed and to be attached being passed by the same Court, and ol. (b) 
deals with the case where the decree sought to be attached was passed by another 
Court. In the second class of cases where the decree sought to be attached was 
passed by another Court, the attachment is by issue to such other Oourt of a notice 
by the Court which passed the decree sought to be executed, requesting such other 
Court to stay the execution of ita decree unless and until the two conditions set out 
in that clause are satisfied. It is instructive to note that as in the oase of attachment 
of other property as far as ol. (a) is concerned the Code does not make any provision 


for the levying of the attachment, it does not indicate what has to be done in order 


that the order of attachment should be effectuated. In the case of decrees falling 
under ol. (b) the Code does.presaribe what has got to be done, and that is the issue 
of a notice to the Court which the decree sought to be attached. Sub-rule (2) 
of r. 58 enables both the a ing creditor and his judgment-debtor to execute the 
decree attached. Sub-rule (3) makes the attaching creditor the representative of his 
judgment-debtor for the purpose of executing the decree. Sub-rule (4) deals with 
decrees other than those mentioned in sub-r. (1), and it is again significant to note 
that in the case of such decrees sub-r. (4) provides that the attachment shall be made, 
by a notice by the Court which passed the decree sought to be executed, to the holder 
of the decree sought to be attached, prohibiting him from transferring or charging 
the same in any way. Therefore, it is only in the case of decrees which are other 
than decrees refi to in sub-r. (1) that the attachment has to be made by a notice 
being served on the holder of the attached decree. Therefore, sub-r. (4) makes it 

eotly clear that in the case of decrees which fall in sub-r. (1) attachment has 
not to be made by a notice being served upon the holder of the attached decree. 
That again-makes it clear that as far as sub-r..(1) is concerned, the attachment oan 
be made S Oat following the procedure laid down in sub-r. (£). Sub-rule (6) 
provides for the Court giving notice of the order of attachment to the judgment- 
debtor bound by the decree attached, and it provides that no payment or adjustment 
of the attached decree made by the judgment-debtor in contravention of such order 
after receipt of notice thereof, either through the Court or otherwise, shall be recog- 
nised by any Oourt so long as the attachment remains in force. It may be urged 
that the expression “on the application of the holder of a deoree”’ refers to the main 
application made by the holder under r. 53, sub-r. (1), but the better view is that the 
application oontemplated by sub-r. (6) is an independent application which the 
holder of a decree sought to be executed has to make if he wants the judgment-debtor 
of the decree sought to be attached to be bound by the attachment. It is clear 
from the position in which sub-r. (Z)is to be found in O. XXI, r. 53, that the intention 
of the Legislature was not that the notice to be issued by sub-r. (6) was the mode of 
effecting the attachment under r. 58, sub-r. (1). If that had been the intention, then 
one would have found this provision not in sub-r. (6) but in sub-r. (1) iteelf and as 
part of sub-r. (1) ; and we find that a full bench of the Madras High Court in Lakshmi- 
narasimham v. Lakshminarasimham! has taken the same view. There the learned 
Judges were considering a case that fell under ol. (b) of sub-r. (1) of r. 53, and the 
view taken was that notice under O. XXI,r.53(6), was not necessary for the purpose 
of completing the attachment of the decree. The attachment is effectuated by 
theservioe of notice on the Court which passed the decree. 

Now, looking at the scheme of r. 53 as a whole, the position now appears to be 
fairly clear. Where the decreo which is sought to be executed and the decree 
whrich is sought to be attached were passed by the same Oourt, then all that is neces- 
sary in order to effectuate the attachment is an order passed by the Oourt. The 
Code does not provide for any further steps to be taken in order to make the attach- 
ment complete. It is clear that the effect of the attachment would be to prevent 
the holder of the decree attached from receiving any a pera from the judgment- 


«æ eebtor contrary to the attachment. The principle underlying s. 64 of the Civil 


Procedure Code would come into play, and it has been pointed out that O. XXI, 
r. 53(6), is a statutory exception to the principle underlying s. 64. In other words, 
1 (1697) I. L. R. 60 Mad. O77, T.B. 
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unless a notice is served upon the judgment-debtor by the holder of the decree at- 
tached, any payment by him to his judgment-creditor would give him a proper 
discharge. Therefore, if the holder of the decree which is sought to be executed 
wishes to protect himself, he must give notice under sub-r. (6) ofr. 53 to the judgment- 
debtor of the decree attached. But whatever the position of the judgment-debtor 
of the decree attached might be, it is clear that as far as tho holder of the decree 
attached is concerned, an order passed under sub-r. (1) of r. 53 must o te a8 a stay 
of execution. He would be prevented from executing the decree and recei frm 
his judgment-debtor the amount due under the decree, and the stay can only be got 
over provided the conditions of executing the decree laid down in sub-r. (2) are 
carried out, and that is that he must make an application for exeoution and the net 
proceeds in satisfaction of the decree are applied the credit of the decree sought 
to be executed. Therefore, although an attachment would operate as a stay to 
the extent that the decree-holder cannot execute the decree for his own benefit, 
he as well as the holder of the decree sought to be executed may both apply for 
execution under sub-r. (2). Bat as just pointed out that application for execution, 
as far as the holder of the decree attached is concerned, would not be for his own 
benefit but for the benefit of the holder of the decree sought to be executed. There- 
fore, we would be inclined to accept the contention put forward by Mr. Laud that 
if there was an order by the Caloutta High Oourt in terms of O. XXI, r. 53(1) (a), 
such an order would operate as a stay of execution. As soon as auch an order was 
passed, the judgment-creditor would no lo be entitled to call upon his judgment- 

btor to pay to him any amount in atietan of the judgment debt. He could’ 
only execute the decree as provided by sub-r. (2). But quas his own judgment- 
debtor and quae the satisfaction of the decree as far as he himself was concerned, 
r. 53(I) (a) would operate as a stay. 

We must now turn to the order of the Caloutta High Court itself to see whether 
it is an order contemplated by r. 53(Z) (a). In the place it must be borne in 
mind that this was an application for attachment before judgment. Therefore the 
application fell under O. XXXVII, and O. XXXVI, r. 5, provides that when the 
conditions laid down in that rule are satisfied, the Court may direct the defendant 
within a time to be fixed by it, either to furnish security in such sum as may be 
specified in the order, to produce and place at the disposal of the Court, when 
required, the said property or the value of the game, or such portion thereof as may 
be sufficient to satisfy the decree, or to appear and show cause why he should not 
furnish security. Rule (6) provides : i 

“Where the defendant fails to show oause why he should not furnish security, or fails to furnish 
the security required, within the time fixed by the Court, the Court may order the property 
specified, or such portion thereof as appears sufficient to satisfy any decree which may be passed 
in the suit, be attached.” 

Therefore, ordinarily, the scheme of rr. 5 and 6 of O. XX XVII is that when a plain- 
tiff applies for attachment before judgment, all that the Court does is to call upon 
the plaintiff either to give security or to show cause why he should not give security. 
It is only when he fails to ahow cause that an order of attachment is made under 
r. 6. But it is true that under r. 5 itself the power is given to the Court to make a 
conditional attachment. This conditional attachment is made pending the disposal 
of tho application made by the plaintiff underr.5. Rule 7 of O. XX XVIL provides: 

“Save as otherwise expressly provided, the attachment shall be made in the manner providBd 

for the attachment of the property in execution of a decree.” 


Now, when we turn to the order of the Calcutta High Court, with , it does 
not provide for furnishing of security or showing cause why security should not be 
i as required by r. 5 of 0. - It does speak of an interim attach- 


ment and theretore obviously the learned Judge who passed the order was thinking 

of the conditional attachment which could be made under O. XXXVII, r. 5. But 

when we turn to the effective part of the order itself, all that it says is that till the 

oar en of the said application a writ of attachment do issue out of and under tho ~> 
of this Oourt commanding the Sheriff of Calcutta to attach the monthly instal- 

ments of Rs. 3,000 payable by the defendant Mahadeo Vasudeo Joshi to the defend- ` 

ant Janaksingh Saigal under the forms of settlement filed in suit No. 842 of 1952. 


= 
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Therefore, the High Court of Calcutta did not intend to pass an order which effeotu- 
ated an attachment. In other words, the High Court of Calcutta did not contem- 
plate that this order itself would operate as an attachment. All that the High Court 
wanted to do was to direct the Sheriff to issue a warrant of attachment which would 
effectuate the attachment, and this is made olearer still by the latter part of the 
order where an aircraft and a motor car is attached. Obviously, these being move- 
ablé properties, they could not be attached merely by an order of a Court. There 
should be an order of seizure. Therefore, with regard to these two properties also 
the order contemplates a warrant of attachment being issued by the Sheriff of 
Calcutta. Reading the order as a whole it is clear that it does not constitute an order 
under o. XXI, r. 53(2) (a). It is, as it were, an inchoate attachment which had to 
be completed and effectuated by something which had to be done at the instanoe 
of the plaintiff and through the instrumentality of the Sheriff of Calcutta. It is 
common ground that the plaintiff in that suit having obtained this order did nothing 
more. He never approached the Sheriff with the necessary warrant of attachment, 
he never gave any intimation to the appellant or the respondent, and the matter 
rested at the plaintiff having obtained, with respect to the High Court of Calcutta, 
this rather ourious order. erefore it would be difficult to take the view that this 
order, couched as it is in this ge oan operate as a stay of execution of the 
decree in suit No. 842 of 1952. ere is nothing in this order which prevents the 
plaintiff in suit No. 842 of 1952 from executing this decree. There is neither a 
e nor is there a substantive order as contemplated by O. XXI, r. 58(1). 

or does this order constitute any prohibition upon the a t from paying the 
decretal amount to the respondent. Nor can it be said if the appellant paid 
the amount under the decree to the respondent, he would not get a proper discharge. 

We, therefore, with the learned Judge for the reasons given above that 
there was no stay of execution of the decree in suit No. 842 of 1952 and therefore the 
respondent was not prevented from taking out an insolvency notice in respect of that 
decree. 

Turning to the other point, Mr. Laud very fairly says that looking to the evidence 
and looking to the judgment it is quite poasible that the appellant, although he may 
have resided in Calcutta and Delhi during the material period, may also have resided 
in Bombay, and it is possible for & n to have more than one residence. In view 
of that he does not press the second point. 

The result is that the appeal fails and is dismissed with costs. 

Liberty to the respondent’s attorneys to withdraw the sum of Rs. 500 deposited 


in Court. 
Appeal dismissed. 
Attorneys for appellant: Malvit, Ranchhoddas & Co. 
Attorneys for respondent: Matubhat, Jamietram & Madon. 


; APPELLATE CIVIL. 


Before Mr. Justios Gajendragadkar and Mr. Justios Uhainan. 
MOTILAL SHIVNARAYAN MARWARI v. SANTARAM BALA DANGALE.* 
Oivil Procedure Oods (Act V of 1908),0. XXI, rr. 16,15; Sec. 146—Deores granting decres-holder 
© distinct and défferent reliefs—Aasignment by aot inter vivos of one such relig! by deores-holder 
to assignss— Whether assignse can exsouts deoree in regard to relist assigned. 
Where a decree grants to the dearee-holder two or more distinct and different reliefs and 
* one of the reliefs so granted by the decree is assigned by an act tinier vivos, the assignee can, 
under O. XXL, r. 16, of the Civil Procedure Code, 1008, execute the decree in regard to the 
pert representing the relief granted to him. 
If a decree can be executed piecemeal, there is no reason why an assignee in whose favour 
part of the decretal rights have been transferred should not be entitled to execute the decree 


= æ * Decided, July 28,1958. Second A decree paased by D. B. Godbole, Civil Judge 


No. 479 of 1951, from the decision of R. K. (Junior Division), at Sangamner,»imn 
Ranade, Assistant Judge ab Ahmednagar, o. 148 of 1946. 
in Appeal No. 112 of 1948, confirming the > 
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zo far as ib relates to the part assigned to him. It may be that if the decree is of such nature 
that it cannot be executed piecemeal different considerations may arise. Therefore, in deal- 
ing with the question as to whether partial assignment of any given decree is effective or not, 
ib would always be necessary to consider the nature of the decree, the rights under which are 
partially transferred to the assignee. 

A deoree provided that the defendants were to give the plaintiff possession of two survey 
numbers and as to three other survey numbers it further provided that if the defendgnta 
paid to the plaintiff a certain amount within a year of the date af the decree they would be 
entitled to hold the three survey numbers as owners, otherwise the plaintiff, after waiting 
for a certain period, would take possession of the survey numbers, from the defendants. A 
day after the date of the dearee the plaintiff assigned his rights in respect of the three survey 
numbers in favour of the assignee for a consideration. In a darkhast fled by the assignee 
for execution of the decree under O. XXI, r. 16, of the Civil Procedure Code, 1908, the ques- 
tion was whether the partial asmgnment of the decree in favour of the assignee entitled him 
to alaim execution of the decree :— 

Hold, that the two reliefs given in the decree were distinct and different and that the 
plaintiff could have executed the decree piecemeal, and 

that as the assignees under O. XXI, r. 16, of the Code, was asking for no more and no leas 
than what the plaintiff could himself have claimed, he was entitled to execution in 
regard-to the three survey numbers separately. 

Panaji v. Ratanshond,! applied. 
Forster v. Baker* and Rothschild v. Fisher,” distinguished. 
Siri Narain v. Behan Bula,‘ dissented from. 

The statement of the law contained in the head-note in Narayandas v. Tefmal® must be 
confined to the case of a monsy decrees. 

Kishore Chand Bhakat v. Gisborne & Oo., Muthiah Chettiar v. Govindoss Krishnadoss," 
Ram Sahai v. Madan Lal Kanhaiya Lal,’ and Shankar Hori v. Damodar Vyanbkoyi," referred 
to 


Onu Ram Narayan Parashram (plaintiff) on Ootober 28, 1941, obtained a decree 
against Savilaram and others (defendants) which provided as follows :— 

“...The defendants do give to the plaintiff the posseasion of the lands bearing survey Nos. 19 
and 107 out of the suit lands, together with the crop therein, on or before 15-11-41 A. D. by the 
right of ownership. If they fail to do so, the plaintiff do take possession from the defendants 
through Oourt. 


The defendants do pay to the plaintiff a sum of Ra. 1000 (one thousand rupees) for value of 
the ownership right in respect of the three lands bearing Survey Nos. 18, 87 and 90, on or before 
28-10-42 and if they fail to pay on that date, the plaintiff should wait for two months. And if 
the defendants fail to pay the amount even within the said period as above, the plaintiff should 
then take the possession of the three abovementioned lands by ownership right through Court...” 

On Ootober 29, 1941, the plaintiff assigned his rights in respect of Survey Nos. 18, 87 
and 90 in favour of Motilal (appellant) for a consideration of Rs. 400. 

On June 11, 1946, the appellant filed the present darkhast as an assignee of the 
rights of the plaintiff. 

The trial Judge dismissed the darkhast observing as follows :— 

“I think that relying upon Narandas Sundardas v. Tejmal Bhagchand, 58 Bom. 226, this 
darkhast must be held to be not maintainable, because, the partial assignment is invalid. What- 
ever be the view of the other High Courts, the Bombay view is olear, and it holds that an amsignge 
of a portion of the decree is not entitled to execute the decree in whole or in part. He cannot 
execute it in part because a decree for purposes of execution is regarded as whole and indivisible, 
and it oanpot be split up into two parta. A partial assignee cannot be regarded as a joint deares- 
holder under O. XXI, r. 15, and even if he is, still the most (that) can be said is that in such case 
the original decree-holder and the partial assignee can join together in executing the whole of 
the decree. In any event a partial execution by the assignee ia not permisible, and so relying 
on the above case, I hold that this darkhass is not tenable.” 


r 


(1033) 35 Bom. L. R. 620. 6 LL. R . 
[1910] $ K. B. 636. 7 (1921) L L. R. 44 Mad. 919, T.B. 
HOR 2 K. B. 248. 8 LL R. . 
1951] A. L R. Puj. 324 9 

(1982) 85 Bom. L. R. 1163. 
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- 'On appeal, the Assistant Judge confirmed the order of the trial Judge and dismissed 
the appeal, observing in his judgment as follows :— 

“It is well established that for the purpose of execution the decree must be regarded asone 
and indivisible and when it is sought to execute it, ib must be executed as a whole and not 
split up into parts, and that as assignee of a portion of the decretal amount is not entitled to 
execute the decree. (Vide Narandas Sunderdas v. Tejmal -Bhagchand, 58 Bom. 226; 85 Bom. 
L. R. 1162). The learned counsel for the appellant contends thas the principle followed in 
85 Bom. L. R. 1162 (quoted above) is not spplicable to the facta of the present case and that he 
intends to place reliance upon a case reported in the same volume namely, 85 Bom. L. R. at 
page 620 (Panaji Girdhortlal v. Ratanchand Hajarimal). Therein it is held that it is nob per- 
mpissible to the holder of a money decree to execute ib first for the amount of the decree, and, 
secondly, for the interest due from the date of the decree to the date of payment, and that the 
money decree should be executed as a whole and not piecemeal, It is extremely difficult to 
follow as to how the aforesaid case can lend aid and aselstance to ‘the appellant in support of his 
argument”. 

The appellant-assignee appealed to the High Court. 

YV. M. Tarkunde, with R. B. Kotwal and R. G. Samant, for the appellant. 

V. V. Albal, for respondent No. 1. 

V. V. Albal, with A. V. Albal, for respondents Nos. 2 and 8. 

y. V. Albal, with G. N. Vaidya, for respondents Nos. 4-6. 

GAJĦNDEAGADKAB J. The short question whioh arises for decision in this appeal 
is whether the darkhast filed by the appellant is maintainable in law. A decree was 
passed in favour of one Parshuram an inst the respondents. This decree provided 
that the respondents were to give to Parshuram possession of 8. Nos. 19 and 107 
before November 15, 1941. It further provided that as to 8. Nos. 18, 87 and 90, if 
the ndents paid to Parshuram Ra. 1,000 before October 28, 1942, uhey would be 
entitled to hold the said property as owners; otherwise the decree-holder after 
waiting for two months should take possession of those lands from the respondents. 
This decree was passed on October 28, 1941. The next day the decree-holder assigned 
his nee in of 8. Nos. 18, 87 and 90 in favour cf the present appellant for a 
consideration of Ra. 400. It is as an assignee of the said rightsa-that the appellant has 
filed the present darkhast on June 11, 1846. Both the Courts below have held that 
the assignment in favour of the appellant amounts to a partial asi ent and since 
a partial assignment of adecreeis not permissible under the law, the darkhast filed 
by him is not maintainable. In coming to this conclusion both the Courts have 
relied upon a decision of this Court in Narayandas v. Tejmal.! That is how the question 
which we have to consider is whether the partial assignment of the decree in question 
in favour of the appellant entitles him to claim execution of the decree under 
O. XXI, r. 16. 

It would be convenient at the outeet to consider this question in the light of the 
material previsions of the Code of Civil Procedure. Order XXI, r. 16, enables the 
assignee of a decree to apply for execution of the decree assigned to him. It pro- 
vides that where a decree is transferred by assignment in writing or by operation of 
law, the transferee may apply for execution of the decree to the Court which passed 
it; and the decree may be executed in the same manner and subject to the same 
conditions as if the application were made by guch decree-holder. It would be 
noticed ‘that the assignee by act inter vivos is placed on the same footing as the 
përson or persons on whom the decree-holder’s rights under the decree have devolved 
by cperation of law. No distinction is made between these two cases of devolution 
of the decree-holder’s rights. There can be no doubt that by operation of law the 
decree-holder’s rights can devolve upon more than one person. Cases of devolu- 
tion of estates in favour of more heirs than one are not unknown ; and so wherever 
the decree-holder’s rights have by succession vested in more heirs than one, they or 
any one of them would be entitled to apply to execute the decree under O. XXI, 

2 T. 16, read, if necessary, with O. XXI, r. 15. In other words, it would be no answer 
= to the claim made by such an heir to execute the decree to say that he does not 
represent the whole of the decree-holder’s interest in the decree. If that be so, it 


s 1 (1982) 35 Bom. L. R, 1162. 
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is difficult to see why such a limitation should be imposed on an assignee of the 
decree by act inter vivos. In our opinion, therefore, looking at the scheme of r. 16 
of O. XXI, it does appear that this rule does not expressly prohibit the partial trans- 
fer of a decree in favour of an assignee. i 

It is true that r. 16 itself provides that when an assignee seeks to execute the 
decree, the decree may be executed in the same manner and subject to the same 
conditions as if the application had been made by the decree-holder himself. „If a 
decree can be execu iecemeal, there is no reason why an assignee in whose favour 
part of the decretal rights have been transferred should not be entitled to execute 
the decree so far as it relates to the part assigned to him. It may be that if the 
decree is of such nature that it cannot be executed piecemeal different considerations’ 
may arise. Therefore, in dealing with the question as to whether partial assignment 
of any given decree is effective or not, it would always be necessary to consider the 
nature of the decree, the rights under which are partially transferred to the assignos. 
It would not be correct to lay down a general proposition either one way or the other. 

It may be relevant in this connection to consider the provisions of s. 146 of the 
Code of Civil Procedure. This seotion provides that except as otherwise provided 
by the Code or by any law for the time being in force, where any proceeding may be 
taken or application made by or against any person, then the proceeding may be 
made by or against any person claiming under him. The argument based on the 
provisions of s. 146 is similar to the argument based on the wording of: 0O. XXI, 
r. 16, where no distinction is made between different heirs succeeding to the decree- 
holder’s righta and an assignee obtaining some of the rights of the decree-holder 
by assignment. Under s. 146 there can be no doubt that a proceeding which could 
have been taken by the original decaree-holder can be taken by his heirs at law, 
even though each one of those heirs may be entitled only to a part of the dearee- 
holder’s total righta. If that is the position with to the heirs, there is no 
reason why the same principle should not apply in regard to a partial assignee of 
the deores-holder’s rights. : i po 

The provisions of O. XXI, r. 15, may also have to be considered in dealing with 
this question. This rule deals with applications for execution by joint decree- 
holders and its provisions enable any one or more of joint dearee-holders to apply 
for the execution of the whole decree for the benefit of them all. It is eotly 
true that in en ining an application for execution of the whole of the dearee at 
the instance of one of the joint decree-holders it is open to the Court to'make an 
order as may & to the Court necessary for protecting the interests of the other 
decree-holders who have not joined in the application for execution. But it is clear 
that the provisions of this rule expressly authorise one of the joint decree-holders 
who is not the owner of the totality of the decretal rights to execute the whole of the 
decree. It is hardly necessary to add that if a joint decree passed in favour of two 
or more decree-holders grants separate and distinot reliefs to each one of them, it 
would be open to each one of them to execute the decree so far as the relief granted 
to him is concerned. This is the position with regard to a joint dearee. 

Now, it is often said that piecemeal execution should not be encouraged and is 
indeed not permissible in law. If this statement is intended to lay down a general 
rule of universal application, an important exception to this rule must be mentioned; 
and this exception relates to decrees which give two distinct and different reliefs 
to the decree-holder. If under a decree the decree-holder is entitled to obfain 
possessicn of immovable property and mesne profits, it would be open to him to exe- 
cute the said dearee piecemeal, first, by claiming ion of the property, and 
next by asking for mesne prcfita, or vice versa. Panaji v. Ratanchand,! Ohief 
Justice Beaumont and Mr. Justice Murphy had to consider the question as to whether 
it was permissible tothe holder of amoney decree to executethe decree first for the 
amount of the decree and secondly for the interest due from the date of the decree 
to the date of payment. They held that a decree for the payment of money and 
interest is a single and indivisible decree and it cannot be said to give difterent form®” 
of relief. “ Therefore, such a decree must be executed wholesale and cannot be per- 


mitted to be executed piecemeal. ing with this point, Beaumont O.J. observed 
5 1 ian ee L. R. $20. 
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that this rule which Begs piecemeal execution of decree is subject to one im- 
portant exception and that is where the deoree in question awards two or more diffe- 
rent and distinct reliefs. And he added that upon the soundness of the rule which 
allows piecemeal execution of such decrees he did not desire to cast any doubt what- 
ever. Then he went on to consider the position of a money decree under which 
interest is awarded tc the decree-holder and he held that the two reliefs granted by 
the decree for the payment of the principal and the payment of interest were not 
different and distinct reliefs and the decree was and continued to be a single money 
decree. The next question which the learned Judges had to consider in the said 
case was, whether it is the first application for A veal execution which should be 
dismissed or the second, and they held that it is the second application which should 
be dismissed and not the first. They took the view that there can be no ] bar 
to the desree-holder executing his money decree only partially because there is 
nothing to prevent him from giving up a part of his decretal claim. If after execut- 
ing the money decree ially the decree-holder were to apply again for the.execu- 
tion of the said money decree to recover the balance due to him, the second applica- 
tion must be dismissed on the ground that piecemeal execution of such a mone 
decree is not permitted under the law. Striotly speaking, the provisions of O. A 
r. 2, are not applicable to execution proceedings and if we may point out with res- 
pect, until this judgment was delivered decrees of this type used to be executed 
piecemeal. ` But after this judgment was delivered, so far as this Court is concerned 
it must be taken to be sett ed that in regard to a money decree which awards in- 
terest to the decroe-holder, it is a singie decree, it is indivisible and must be executed 
wholesale and not piecemeal. 

If we apply the principles laid down by Beaumont C. J. to the facts of this case 
there can be no doubt, in our opinion, that the decree in question gave two separate 
and distinot reliefs to the deoree-holder. The first relief was with regard to the 
possession of 8. Nos. 19 and 107. To this relief the decree-holder was unoonditionally 
and imtnediately entitled. The second relief related to the possession of 8. Nos. 18, 
87 and 90. This relief was granted to the decree-holder conditionally. It was 
only if the defendants did not pay the decree-holder an amount of Re. 1,000 before 
the date specified in the decree that his right to obtain possession of the said survey 
numbers arose. Whereas the first relief could have been claimed immediately after 
the decree was passed, the second relief could not have been enforced until the period 
el arr in the decree for the payment of the amount had passed and even then, 
only if the said payment was not made within the said period. Therefore, in our 


7 opinion, there can be no doubt that the two reliefs are distinct and different and that 


the decree-holder could have executed this decree piecemeal, as indeed he was bound 
to do, Pei eS to the conditions imposed by the decree in regard to the three 
survey num just mentioned. 

If that be the true Paen then Mr. Tarkunde is entitled to contend that under 
the provisions of O. , T. 16, the assignee is asking for no more and no less than 
what the decree-holder would himself have asked. Mr. Tarkunde says that the 
limitation which is imposed upon the rights of the asaignes applying for the 
execution of the decree under O. XXI, r. 16, is that the decree should be executed 
in the same manner and subject to the same conditions as if the application had been 
made by the decree-holder. Mr. Tarkunde argues that the decree-holder could have 
fileé an application for exeoution in regard to these three survey numbers alone 
separately and the assignee is, therefore, entitled to ask for the same relief. In our 
opinion, Mr. Tarkunde is right. 

There is, however, a decision of this Court which apparently seems to be against 
Mr. Tarkunde’s contention.- That is the judgment of Mr. Justice Mirza in Nara- 
yandas v. Tejmal.! The head-note of this case reads thus : 

“An assignee of a portion of a decree is not entitled to execute the decree as a whole orin 


- dt is this head-note, in fact, which is substantially responsible for the view taken 


by the Courts below that the appellant in the present case, who is an assignee of a 
porticn of the decree, is not entitled to execute the decree, though the dearee clearly 


1 (1932) 35 Bom. L. R. 1163. 
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ts two distinot and ditterent reliefs to the decree-holder. We think that in consi- 

Sanne the judgment of Mr. Justice Mirza we must not forget that the learned Judge 
was dealing with a money decree, and, as I have already pointed out, a money decree 
cannot be executed piecemeal and if there is a partial assignment in respect of a 
money decree the assignee cannot purport to do what the decree-holder himself 
could not have done. Mr. Tarkunde, no doubt, contends that in regard to the 
partial assignment of even a money decree it would be open to the assignee to aok 
the Court to treat him as a joint decree-holder along with the original decree-holder 
and to exeoute the decree under the provisions of O. XXI, r. 15. It is not necessary 
for us to consider this aspect of the matter in the precent pP Mr. Justice 
Mirza, while dealing with a money decree, referred to the English practice and came 
to the conclusion that though there is no specific provision in the Oode of Civil Pro- 
vedure apr an application for execution by an assignee of a part of a money 
decree, he should not be allowed to execute the decree partially, following the 
English practice. In support of his conclusion the learned Judge referred to the 
two English decisions in Forster v. Baker! and Rothschild v. Fisher.* He also consi- 
dered the other decisions of the Indian High Courts which were cited before him 
and he ultimately held that (p. 1166) : 

“Theo reason why the transferee cannot be permitted to execute a part of the decree only 
s this, thas the deoree-holder himself would not be so permitted. A decree for purposes of 
execution must be regarded as a whole and indivisible: when it is sought to execute itit must 
be executed as a whole and not split up into parts.” - 
Then the learned Judge went on to add that 

“Even in the case of a joint decree the joint decree-holder is required under the provisions 
of Order XXI, rule 15, to apply for the execution of the whole decree,” 
and so he ultimately held that 
“A part assignee,...cannot be regarded as a joint dearee-holder.” 


With respect, if these observations were intended to apply to all deorees without 
making any distinction as to the character and the nature of the reliefs granted by 
them, we are disposed to think that they do not correctly represent the position of 
the law. With respect again, the observations made by the learned Judge may 
perhaps have been right in regard to the money decree with which he was dealing. 
The oriticiam which Mr. Tarkunde has made even on this part of the judgment need 
not be considered by us in the present case. But we must hold that in regard to a 
decree which grants to the decree-holder two or more distinct and different reliefs 
it would not be correct to say that if one of the reliefs so granted by the dearee is 
assigned by an act inter vivos, the assignee could not be permitted to execute that 
decree. In our opinion, the test which has been correctly laid down by the learned 
Judge yields an answer which is against the view which he has so broadly expressed, 
because the test is, whether the transferee should be permitted to execute a part of the 
deoree if the decree-holder himself could not be so permitted. It must follow from 
the application of this test that if the decree-holder can execute the decree in part, 
an assignee of a distinct and separate part would also bo entitled to execute the decree 
in regard to that pe Therefore, in our opinion, the statement of the law which is 
contained in the head-note in Narayandas’ case must be confined to the case of a 
money decree which in law amounts to a single and indivisible decree. 
Incidentally, we may point out that the two lish decisions to which Mr. Justfve 
Mirza referred were also concerned with money decrees. In Forster v. Baker a 
judgment-oreditor had assigned part of the judgment debt for valuable consideration 
and the assignee thereupon applied under O. , T. 23, for leave to issue execution. 
Mr. Justice Bray who dealt with this application disallowed the prayer on the ground 
that there cannot be an absolute assignment within the meaning of s8. 25, sub-s. (6), 
of the Judicature Act, 1873, of a definite of an existing debt or other legal chose 
in action. In other words, according to Mr. Justice Bray the assignment itself was 
not valid and effective in view of the provisions of s. 25(6) of the Judicature Act. ® > 
When the matter wentin appeal, Va Williams L. J. put bis decision on the 
ground that the decree-hclder had only one judgment, and upon that judgment he e 


1 [1910] 2 K. B. 636. 2 [1920] 2 K. B. 243. 
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could issue only one ereontion. Despite the aasignment the remedy is still the same 
and so an assignee in whose favour a part of the decretal debt ia assigned is not en- 
titled tc execute the decree. Fletcher Moulton L. J., who agreed with this con- 
clusion, put his decision also on the ground which had found favour with Mr. Justice 
Bray. He held that even if the provisions of s. 25(6) of the Judicature Act were 
construed broadly and liberally, “the remedy of which the appellant seeks to avail 
herself is not a | remedy within the meaning of that sub-section.” The other 
dedision to which Mr. Justice Mirza has referred is reported in Rothschild v. Fisher. 
The point which arose for decision in this case was whether a receiver should be 
appo in a particular case, and following Forster v. Baker it was held that the 
plaintiff could not spilt up into different parts his judgment-debt which included both 
interest which had accrued due before and interest which had acorued after the 
date of the marriage, and so it was not a casa in which a receiver ought to be appoint- 
ed. It would thus be sean that in both the cases the learned Judges were dealing 
with the principle eke to a decree for the payment of money and this principle 
was that a money is one and indivisible and it cannot be executed piecemeal 
orin part. We think there is no justification for applying the same principle to the 
case of a decree which awards to the decree-holder two distinct and different reliefs. 
Mr. Tarkunde has then referred us to several decisions of the High Courte in India 
which have not accepted the broad proposition that a partial assignment is invalid 
and that the assignee of a part of the cannot execute the decree under O. XXI, 
T. 16. These decisions are: Kishore Chand Bhakat v. Gisborne œ Oo., Muthiah 
Ohetitar v. Govinddoss Krishnadoss’ and Ram Sahat v. Madan Lal Kanhaiya La?. 
Mr. Tarkunde has also invited our attention to the fact that a Division Bench of 
this Court in Shankar Hari v. Damodar Vyonkaji* have approved and accepted 
some of the principles laid down by the Madras High Court in Muthiah Ohettiar’s 
case, though Mr. Justice Mirza has dissented from the said judgment. The only 
decision whioh has taken the same view as Mr. Justice Mirza is reported in Siri 
Narain v. Eshan Ellahi®. In this oase Khosla and Kapur JJ. were dealing with a 
decree for partition which also awarded mesne profita and costs and they held that 
such @ decree cannot be spilt up into a decree for partition and a decree for mesne 
poe plus costs. In their opinion the decree must be taken as a whole and must 
executed as a whole and not piecemeal. With respect, this view is inconsistent 
with the decision of this Court in Panaji v Ratanchand to which I have already 
referred. It does not appear to have been brought to the notice of the learned Judges 
that the view which they were taking was opposed to the consensus of judicial 
opinion amongst the other Indian High Courts. Having regard to the authorities 
cited before us at the Bar we think it would be correct to say that exoept for this 
decision of the Punjab High Court all the other High Courts have taken the view 
which is consistent with the decision of Beaumont O. J. to which I have already 
referred. Indeed, some of these decisions would seem to support the view that 
partial assignment of even a money decree is valid and effective. As I have already 
pointed out, we are not called upon to consider in this case Wierne attire aign- 
ment of a money deoree is totally ineffective and the asaignee can take no steps to 
execute it under O. XXI, r. 16, or under O. XXI, r. 15. Therefore, we must hold 
that the Courts below were wrong in dismissing the appellant’s darkhast on the 
ground that the assignment in his favour is only in respect of a part of the decretal 
rights. 
Mr. Albal for the ondents has argued that even if the assignee be held entitled 
to execute the decree, he would not be justified in claiming to recover possession of 
the three survey numbers, because what has been assigned in his favour is merely 
the decree-holder’s right to claim Rs. 1,00C as mentioned in the second clause of 
the decree. We do not think that this contention is well founded. The assignment 
sets out the description of the properties and the contents of the decree which is 
ibis eager Then the document says that the lands, meaning the three survey 
ml 


> ænm 8, 87 and 90, are in the possession of the judgment-debtors. If the 
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judgment-debtors do not pay the amount of Rs. 1,000 in time the decree-holder is 
to recover possession of the lands through Court. ‘Thisdecree” says the document, 
‘I am assigning to you.” Therefore, there can be no doubt that what was assigned 
by this document was the whole of the decretal rights in regard to these three survey 
numbers. It is no doubt true that the document then goes on to add that according 
to the terms of the decree the decree-holder was entitled to receive Ra. 1,000 from the 
judgment-debtor and it authorises the assignee to receive that amount. In constru- 
ing this olause it must be remembered that the assignment took place the very next 
day after the decree was passed and the only right which the decree-holder then 
had was to receive Ra. 1,000 within the specified time. If the amount had been 
paa the decree-holder would never have been entitled to claim possession of the 

ds in question. That is why, having assigned the whole of the decres-holder’s 
rights in respect of this clause, the document warns the assignee that as the matters 
then stood if the specified amount was paid during the period mentioned, he was 
bound to take that amount. Reading the document as a whole we have no hesitation 
in coming to the conclusion that the right to recover possession of the properties in 
case default was made by the judgment-debtors in paying the amount of Ra. 1,000 
has been assigned to the appellant. Therefore, in our opinion, he is entitled to claim 
possession of the properties in the present darkhast. 

Mr. Albal has further contended that there has been an adjustment of this 
decree between his cliente and the assignee himself, and Mr. Albal says that 
now that the application for execution is held to be oom t we must 

ive him an opportunity to prove this adjustment. Unfortunate. y for Mr. Albal, 

owever, it is not open to him to take this point in these proceedings. He had 
applied to the Court that passed the decree praying that the adjustment pleaded 
by him should be certified. This application was made on January 4, 1044. 
Parties were heard and the learned Judge who dealt with this application dismissed 
it on the ground that the alleged adjustment had taken place more than ninety days 
before the application had been made and that the protection of 8. 71 of the Dekkhan 
Agrioulturiste’ Relief Act was not available to an adjustment of this type. On this 
view he rejected the application for certifying the alleged adjustment. This order 
was under O. XXL. T. 2, and was olsarly appealable. It does not appear 
that Mr. Albal’s clienta challenged this order by going to the appellate Court and so 
far as the present execution proceedings are concerned he is precluded from disputing 
the validity, the correctness or the propriety of the said order. Therefore, in our 
opinion, it is now too late for Mr. Albal to contend in the present proceedings that 

ere has been a valid adjustment of the decree. 

The result is, the appeal must be allowed and the a plication made by the appellant 
1o erne the decree sent baok to the executing Court for disposal in accordance 
with law. 

Tn regard to the costs of tis appeal, however, we cannot forget the faot that some 
settlement appears to have been made between the parties. The decision of the 
learned Judge by which he refused to certify the adjustment iteelf shows that the 
fact of the adjustment was not then seriously in dispute. Therefore, in our opinion, 
the best order as to costs would be that the parties should bear their own costs of 
this Court and the lower appellate Court. Costa in the trial Court will be oosts in 
the execution. 


Appeal allied. 
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Before tho Hon'ble Mr. M. O. Ohagia, Ohta! Justios, and Mr. Justice Diatt. 
STATE OF BOMBAY v. GAJANAN MAHADEV BADLEY.* 


Government of India Act, 1935 (25 œ 26 Geo. V, o. £2), Secs. 340(8), 218, 205, 308 —Conshitution 


+ 


No. 


of India, arts. 374(2), 141—Person employed in civil capacity by State dismissed or reduced 
tn rank—‘ Reasonable opportumty’’ when oan be said to have been afforded io such person under 
8. 840(8) of Act—Inquiry against servani constituting departmental enquiry and notices to 
show oause—Irregularity about notices but servant availing himself of opportunity af showing 
causs—Effect of such defective notice—Whather necessary for servant to ash to be given reason- 
able opportumiy—sStage when reasonable opportunity should be gwen to servant when arises— 
Domestic tribunals whether should follow ruls of law that evidence must be given in presence 
of person against whom: action proposed—TFinal auihority in constitutional matters undor 
Act whether Federal Court or Privy Counotl—Decisions of Privy Council prior to enactment 
of Constituiion—Otroumstances under which such decisions of Privy Council binding on Courts 
tn India. 

Under s. 240(3) of the Government of India Act, 1985, it is not sufficient for the Government 
merely to inform the servant that it proposes to pass a particular punishment and to ask 
him to show cause against that punishment. The opportmity which the State has to 
furnish has to be a reasonable opportunity and such an opportunity is only afforded to the 
servant when he can show cause not only agamst the punishment but also against the 
grounds on which the State proposes to punish him. Therefore, it is not sufficient that the 
State should call upon the servant to show cause against the quantum of punishment in- 
tended to be inflicted upon him ; the State must also call upon the servant to show cause 
against the decision arrived at by a departmental inquiry if that decision constitutes the 
ground on which the Government proposes to take action against the servant. 

When an enquiry against a dismissed servant is, as rb were, in two parts, where there is 
first a departmental enquiry and then a notice to show cause is served upon him by the 
authority which proposes to dismiss him, the Court must look at both parts of the mquiry 
in arder to come to the conclusion whether a reasonable opportunity was afforded to the 
servant to show cause against the action proposed to be taken against him. It may not 
be necemary to duplicate what has already been done in the departmental inquiry. It 
may be said that ifin fact the dismissed servant has been grven a full and proper 
opportunity to show cause against the allegations made against him, then ib may not be 
necessary again to require from him practically the same explanation. It may also be said 
that it may not be necessary in every case to iasue a notice in terms calling upon the servant 
to show cause not only against the quantum of punishment but also agameat the grounds 
on which the proposed action is based. Even though the notioe may be defective, if in 
fact the servant has been given the opportunity and has availed himself of the opportunity 
of showing cause against the grounds, then the mere fact that there is an irregularity 
about the notice may not lead to the Court holding that the Government servant did not 
have the opportunity required under s. 240(8) of the Government of India Act, 1935. But 
the Oourt must be satisfied on a review of all the facts of a particular case that the 
statutory obligation cast upon the State has been properly discharged by the State and 
the statutory obligation is to afford reasonable opportunity to the dismissed servant. 

The requirement under s. 240(3) of the Government of India Act, 1085, that reasonable 
opportunity should be given to the Government servant does not depend upon the Gov- 
ernment servant asking for it. It is a statutory protection that is afforded to the servant 
and a statutory obligation cast upon the State and the State has got to discharge that obli- 
gation irrespective of whether the protection is claimed or not claimed by the servant. 
Tf the Court holds that reasonable opportunity was not given, the order of dismissal must 
be set aside and the Court cannot be influenced by the consideration that the dismissed 
servant did not ask for a reasonable opportunity. 
° The findings given by the officer holding the departmental inquiry are merely tentative. 

iis only when the authority who has a right to dismiss the servant comes to a definite 
conclusion on the charges which have been preferred against the servant and the actual 
punishment to follow is provisionally determined that the stage arises when a reasonable 
opportunity should be given to the servant to show cause against the action proposed 
to be taken. Se a oniy ee) etago tiat tho acion isipropceod ABE eee nieañing ofe. 

240 (3) of the Government of India Act, 1985. 


BEA n arotar 8, 1003. Pirs Appeal Hathi, Ju Civil Court, Bombay, 
784 of 1952, from the decision of R. ML i Bult No 863 of 1060. 
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High Commer. for India & Pakistan v. Lall,! referred to. ` 
The rule of law that all evidence musb be given in the presence of an accused parson 
and in the presence of a person against whom action is proposed to be taken, must be follow- 
ed by domestic tribunals. 

- The final authority as far as the Government of India Act, 1985, was ooncerned in oon- 
stitutional matters was not the Federal ,Court, bub if an appeal was entertained by the 
Privy Council, it was the Privy Council that was the ultimate authority. It was only 
when no leave was granted by the Federal Court and no special leave was granted ky the 
Privy Council that the decision of the Federal Court became final and effect was given to it. 
under s. 212 of the Government of India Act, 1085. After the enactment of the Consti- 
tution of India it is open to the Supreme Court to lay down the law contrary to the view 
expressed by the Privy Council prior to the enactment of the Constitution, but till the 
Supreme Court has expressed that view, the decision of the Privy Council must continuo 
to have binding authority upon all the High Courts in India. 

Om Prakash v. United Provinces’ and Province af Bombay v. Madhukar Ganpat,’ 


agreed with, 
Abdul Majid v. Province of Bihar,‘ dissented from. 

The judgments and orders of the Federal Court referred to in art. 874() of the Consti- 
tation of India are judgments and orders which were delivered by the Federal Court in 
those suite, appeals and proceedings which were éransferred to the Supreme Court. 

Ox Jan 18, 1949, the Controller of Rationing, Bombay, sent a notice to 
Gajanan ey (plaintiff), who was an Inspector inthe Raticning Office at Bombay, 
irra ieee a complaint was made inst him to the eftect that, on November 20, 
1948, he had oalled at the A Ward Rationing Office and requested the Rationing 
Inspector, one Rajmane, to effect suitable alteration in the statement of one P. D. 
Fernandes, in connection with the absentee withdrawal of ration on the individual 
ration cards held by P. D. Fernandes with a view to weaken the whole oase. A 
copy of Rajmane’s statement was attached and the plaintiff was called upon to.» 
explain within seven daye from the date of the notice why no action should be taken 
against him for abusing his official position by influencing the case under reference 
and to state whether he desired to be heard in person. In the statement of Rajmane 
attached to the notice it was stated that the plaintiff enquired of Rajmane where 
the case stood, what statements were recorded and if Rajmane could do “something 
in the case.” 

On February 15, 1949, the plaintiff wrote in reply to the notice and denied that 
he tried to influence Rajmane or requested him to effect any changes in the statement. 
On February 17, 1949, the Assistant Controller of Rationing informed the plaintiff 
that he should appear before a departmental inquiry which would be held on March 
10, 1949. A departmental inquiry was duly held and at that inquiry, Mr. Velloz, 


the officer who held the inquiry, put oertain questions to the plaintiff and the plaintiff ` 


was asked to cross-examine Rajmane who was present and the plaintiff asked certain 
questions to Rajmane. 

On March 30, 1949, the Controller of Rationing informed the plaintiff that the 
charge against him was held established and he was asked to show cause within 
seven days of the receipt of the letter why he should not be reverted to his original 
post ofa olerk. The plaintiff in reply asked to be furnished with the relevant doou- 
ments of the proocedings of the inquiry. On -April 1, 1949, the plaintiff was fur- 
nished with the findings of Mr. Velloz which were that the plaintiff had & hed. 
Rajmane in order to influence him, and that in a previous case owing to abs&noe 
of the plaintiff the acoused was discharged as the plaintiff could not give evidence. 
It was stated by Mr. Velloz that on the basin of these findings he had reco 
that the plaintiff should be reverted to his original position of clerk. On April 10, 
1949, the plaintiff replied that copies of all documents from the commencement of 
the case were not sent to him and that the ciroumstanoe of an accused parson having 
been discharged owing to his absence had no bearing upon the charge brought against 
him. On April 80, 1949, the Controller of Rationing forwarded certain statements 
to the plaintiff including a further statement of Rajmane dated December 11, 1948,” 
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to the following effect :— 

“In continuation of my statement dated....I beg to state that Mr. Badley Inspector from 
“©” ward, asked me whether I can change the statement of the party or mild the case. - He did 
not tell me what way I should change. I refused to do either. When I reported | this matter to 
my Dy. Chief Inspector, Mr. Badley had left the affice.”” 

. On May 11, 1049, the plaintiff replied to state that it was not fair and equitable 
that the subsequent statement of Rajmane should have been forwarded to him 
in thls way, and that it was regrettable that it was not sent to him with the original 
charge dated January 18, 1949, or made available to him during the course of the 
inquiry itself on March 10, 1949. He also stuted that at any rate it should have 
been furnished to him along with the copy of the findings sentto him on April 1, 1949. 
He further stated that the further statement of Rajmane was an afterthought and 
was got up with a view to, substantiate the charge levelled against him. 

On June 24, 1949, the Controller of Rationing passed an order, ordering that the 
| a ea is i aid with effect from June 25, 


The plaintiff filed tho pr resent suit the State of Bombay in the Bombay 
City Civil Court for a declaration that the order passed on June 24, 1949, was illegal 
and void, that he still continued to hold the office of an Inspector and for a decree 
for a certain amount for arrears of salary. The trial Judge gave the declaration 
which he sought and a decree in his favour for arrears of salary, observing, 
in his judgment, as fo :— 

Osaa oie aE Hab ts be considered is whether it can be said that 
everything that was necessary ın order to enable the plaintiff to show cause against the action 
Intended to be taken agamst him was provided to him as required by s: 240(8) or not. The 
first question that we may consider is whether he was given reasonable opportunity of showing 
cause as regards the allegations made against him. Conclusions on tho allegations were reached 
as far baok as Maroh 11 (exh. J.). Those conclusions were based inter alia on the second state- 
ment of Rajmane and the statement of Shah on which admuttedly the plaintiff was not given 
opportunity to say anything. These were-the statements made behind his back. He did not 
even know the existence of those statements. Knowing this circumstance full, well, a fmding 
was recorded against him basing rt on the matter contained in these statements. The plaintiff 
was not given an opportunity to be heard as regards allegations made in these two stabamenta. 
Even after the plamtiff made a complamt about it in the correspondence to which I have re- 
ferred, inquiry was not reopened and he was not given a chance to meet the allegations. It 
was suggested to the plaintiff in the cross-examination that he did not ask for reopening the in- 
quiry, that he did not ask for these witnesses being called for cross-examination. In my view 
the requirements of s. 240(3) are mandatory. The fulfilment of those requirements is a condition 
precedent to the exercise by the State of its power to dismies or reduce a servant given to it 
under s. 240(1). It is only on the requirements of s. 240(8) being satisfied that the State gots 
the power to take the action, or rather the State geta the jurisdiction to exercise the power which 
it has got under s, 240. It is, therefore, the duty of the State to see that the requirements of 
s. 240(3) as regards the opportunity to show cause are implemented whether the person charged 
asked for them or not. Ibis a statutory obligation of the State which it must perform. Looking 
at ib from this stand-point, we find on evidence that the State adhered to the findings they recorded 
on March 11, 1949 (exh. J). It was made clear to the plaintiff throughout the subsequent 
correspondence that those findings stood. I think it was the duty of the State after whoever 
was concerned came to know that the certain matters on which the plaintiff was nob heard were 
useat the inquiry to order that the inquiry be re-opened and the plaintiff be given an opportunity 
to meet the allegations which he had not even seen. One more allegation which is used against 
the plaintiff is that some time back he committed default in duty by remaining absent as a result 
of which some ‘accused person was discharged and he was warned about that neglect of duty. 
In fact this is one of the two principal grounds on which action is proposed against him. Velloz 
says in his report (exh. J): “Taking both these points into consideration, vix. the attempt to 
influence Inspector Rajmane and the warning which he has received I recommend that he may 
be reverted to his original post of clerk.’ In spite of the circumstance of this warning being 

e © eponsidered so important the plaintiff has never been told before the inquiry was held that that 
crrcumstence was going to be used against him. For ought we know, he might have had some- 
thing to say about it. It is not mentioned in the charge, Le. memo of January 18, 1949. In 
fact he has not been told about it at all at any time before the inquiry, of course, he is asked at 
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the inquiry whether this had happened and he admits it bub even here he is not told that was 
being used as a ground against him for the purpose of this inquiry. Again asking a man at 
the inquiry ia not giving him an opportunity to show cause certainly. Opportamity oan be said 
to have been given when a man is told in advance thas something is going to be used against 
him so that he can come prepared to meet it, which is nob done here. Another ofroumstance 
which eppears to have been used against the plaintiff is that he is a man of short stature and 
should not have been appointed to the post af Inspector. That remark is found in the finding 
recorded by Assistant Controller Vellos (exh.2J). That portion is taken out from the copy sent 
to the plaintiff The explanation ‘of the Controller Mr. Kureshi was that he took it out because 
in his opinion it did not constitute a finding. Well, but the Court is entitled while examining 
the findings to go into the question and consider whether that does constitute, ab any rate, a 
ground, if not a finding, a ground used against the plaintiff for reducing him. This is what 
Mr. Vellox says: ‘I may remark that Mr. Badley is slightly built and short in stature and I 
do not understand how he was promoted as an inspector unless it was purely by reason of senio- 
rity.’ Now, it is true that it is not for the Court of law to go into the propriety or sufficiency of 
reasons for the order that the executive may make, civil Court is not a’Court of appeal sitting in 
revision of executive orders, but the Court has to consider whether the inquiry was legally held 
and whether the ground used against the person was made known to him and whether he was 
allowed an opportunity to meet it. Tf that is established, the Court cannot go into the question 
whether the executive officer should or should not have acted on that ground, it is outeide the 
powers of the Court ; but here what I find is that this is the ground used against him but he has 
not been told that it was going to be so used, nor was he given an opportunity to be heard on 
that. This was not mentioned at the inquiry at all I regret to find that in this inquiry the 
fundamental principles of natural justice have not been followed, and a civil servant has bean 
punished without being given an opportunity of his constitutional right of being allowed an 
opportunity to show cause against an action proposed to be taken against him. 

It is not disputed that if the order reducing the plaintiff is shown to have bean made in 
violation of provisions of a. 240(3), the order will be illegal, void and of no legal affect. Tf an 
authority is needed it is contained in Lal's case (High Commissioner for India and High Commis- 
sioner for Pabistan v. Lal, 50 Bom. L. R. 649). If the order reducing him is void, plaintiff 
would be entitled to a declaration to that effect, he would be entitled to the further declaration 
he claims that he continues to hold the rank of Inspector from which he was reduced. ..The 
next question is the question touching the salary of the plaintiff. The plaintiff claims to be paid 
a difference between the two rates of salary from June 25, 1949. The defendants submit relying 
on decision in Lal's case that there is no contractual obligation upon the defendants to pay 


decision of the Privy Council in Lal's case, held that the plaintiff was not entitled to any damages 
Teliance 


is placed on behalf of the plaintiff on decision of the Federal Court reported in 49 Bom. L. R. 697, 
Provinos of Punjab v. Pandit Tarachand. There Hon’ble Mr. Justice Zafrulla Khan, after having 
regard to provisions of Civil Procedure Code, e. 60 and O. XXT, r. 48, which made all salaries 
including government servant's salary attachable and imposed statutory obligation upon Govern- 
ment to bring the attached amount into Court and in default to make good the same to judgment- 
creditor observed that these provisions were utterly inconsistent with the notion that salary of 
Government servant depended upon bounty of the Crown. He further remarked that it would 
be absurd to hold that though oreditor of government servant could compel the Government to 
pay him the salary dus by them to their servant, the servant himself oan have no legal right to ib. 
In the result his Lordship came to the conclusion as follows (p. 705) : “We must accordingly 
conclude that a servant of the Crown in India has the right to maintain a suit for recovery of 
arrears of pay which have become due to him.’ Earlier at page 700 his Lordship says this :—~- 

‘It follows, of course, that where office is held during pleasure and is terminated at pleasure, 
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we Ard unfortunately without guidance from phat direction. _On behalf of the plamtiff my 
xb tőn is drawn to decision of the Patna High Court reported in 1950 A. L R. Pat. 17, Abdul 

. Majid v. Province “of Bihar, where Patne High Court hes held that a servant of the Crown is 
entitled to maintain an-ection for arrears of salary and thereafter considering the decision of 
the Federal Court in Tara hand's case and the decisions of the Privy Council in Lals case and. 
; Bwraj Narayan Anond’s case came to the conclusion that the said Federal Ogurt decision cannot 
be taken to have been overruled by the Privy Council by any of its said two decisions. I 
reapectfully follow this decision of the Patna High Court and hold that the said decision, of the 
á _ -Federal Court stands unreversed and further that this decision being thus operative at the date 
: when the Constitution came into effect, it has the same effect as the decision of the Supreme Court 
under arb. No. 874 of the Constitation. That being so, I feel bound to follow that decision of 
the Federal Cours which I respectfully do and hold that the plaintiff is entitled to whichever part 
of his claim which can be regarded as arrears of salary.” oo oe , 4 


The State of Bombay appealed to`the High Court. 


.M. P. Amin, Advocate General, with V. 9. Desai, for the appellant. 
N. D. Vakharia, for the respondent. . - 


CmacLa O.J. This appeal arises out of a suit filed by the plaintiff for a declaration 
that an order passed by the State of Bombay, which was the defendant, on June 24, 
1949, reducing the plaintiff from the rank of an Inspector in the Rationing Depart- 
ment to a clerk, was illegal and void, that he still continues to hold the office of an 
Inspector, and also for a decree for a certain amount for arrears of salary. The suit. 


an was heard by Mr. Hathi, the learned Judge, City Civil Ccurt, and he gave the declara- 
` ` tion to the plaintitt which he sought and also passod a decree in-his favour for arrears 
` of salary. The State of Bombay has now come in appeal, and the first question 
that we have to consider is hethar ‘the order of June ae 1949, which is challenged 


was a legal and valid order. : 

On January 18, 1949, the plaintiff, who was then an Inspector in the Rationing 
Office, was served with a notice by the Oontroller of Rationing, Bombay, and in 
this notice it was stated that on November 20, 1948, the plaintift called at the A Ward 
Rationing Office and requested the Rationing Inspector, one Rajmane, to effect 
suitable alterations in the statement of one P. D. Fernandes in connection with the 
absentee withdrawal of ration on the individual ration cards held by P. D. Fernandes 
with a view to weaken the whole case. A copy of Rajmane’s statement was attached 
and the plaintiff was given seven daye’ time to show cause why no action should 
be taken against him for exercising his.official position to influence the case under 
reference, and also to state whether he desired to be heard in person. It will be 
clear from this that the plaintiff was being-charged with having seen Rajmane on 
November 20, 1948, and to have asked him to make suitable alterations in some 
statement which Fernandes had made in respect of a case that was pending against 
him, and what the plaintiff wanted Rajmane to do was to try and weaken the cago 
against Fernandes by-making these, suitable alterations. In the statement of 
Rajmane which was annexed to this notice, Rajmane says that the plaintiff asked 
him about the case of Fernandes. The plaintiff asked Rajmane where the case 
stood, what statement was recorded, and if Rajmane could do something in that case. 
-Rajmane says that he flatly refused to do so, but asked him to see some other officials. 
It is pertinent to note that in this statement Rajmane does not aay that the plaintiff 

him to alter the statement of Fernandes with a view to weaken the whole case. 

On February 15, 1949, the plaintiff sent a reply to this notice. He says that the 
allegations made by Rajmane were false, that he was introduced to Rajmane by 
another Inspector by the name of Shah, and thathe wanted to know about the case 
inst Fernandes out of curiosity, and he had made it clear to Rajmane that he 
did not wish to influence him to eany change in the statement made by Fernandes. 
He says that he was innocent and that he was repared to appear in person if the 
foregoing lines failed to convince the Contro. er of Rationing about the honest. 
* ~ © intentions of the plaintiff. On February 17, 1949, the plainti was-informed that 
he should appear before the Assistant Controller of Rationing on March 10 when 

e a de tal inquiry would be held. A departmental inquiry was duly held and. 

at t inquiry all. that:happened was that the officer who held the inquiry, one 
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‘Mr. Velloz, put certain questions to the plaintiff and the plaintiff was asked. to 
cross-examine Rajmane who was present and the plaintiff asked certain questions 
to Rajmane. On March 30, 1949, the plaintiff was served with another notice, 
which is the material notice in this oase, and he was asked to show cause within 
seven days from the receipt thereof why he should not be reverted to his original 
post of a olerk. It was stated in this notice that the charge levelled against him as 
per the memorandum dated January 18, 1949, had been established. Therefore, 
it is clear that by this notice he was merely asked to ahow cause against the punish- 
ment which was proposed to be meted out against him. With regard to the findings, 
the Controller-informed the plaintift that the findings had already been acoepted 
and nothing more could be done with regard to that because the notice expressly 
stated that the charge had been established. The plaintiff replied on the same day, 
asked for some time, and also asked the Controller of Rationing to furnish him with 
the relevant documents. On that the Controller on April 1, 1949, furnished to the 
plaintiff the findings of Mr. Velloz. In these findings Mr. Velloz has come to the 
conclusion that it was clear that the plaintiff had approached Rajmane in order 
to influence him. Velloz also refers to the fact that in a particular case the accused 
was disch because the plaintiff was absent and could not give evidence, and 
because of his conduct in remaining absent he had received a warning from the 
authorities ; and Mr. Velloz says that taking both these points into consideration, 
viz. the attempt at influencing Rajmane and his previous conduot in respect of which 
he had bean warned, he recommended that the plaintiff may be reverted to his 
original post of clerk. It may be pointed ont that the plaintiff had joined the 
Tationing department as a olerk on January 1, 1944, and was promoted as an 
Inspector on January 22, 1944. On April 10, 1949, the plaintiff sent a reply to this 
notice and it is perfectly true, as contended by the Advocate General, that in this 
reply the plaintiff has doalt with not only the question of the sentence which the 
authorities pro to mete out, but also with regard to the merits of the findings, 
& copy of which had now been furnished to him. On April 30, 1949, the Controller 
of Rationing forwarded to the plaintiff a statement of Mr. Shah and a further stato- 
ment of Rajmane. Mr. Shah’s statement was taken down on November 20, 1948, 
and is not material because all that that statement says is that Mr. Shah introduced 
Rajmane and requested Rajmane to see what the plaintiff wanted. But the state- 
ment of Rajmane, which bears the date December 11, 1948, is extremely material, 
and the statement is to the following effect ; 

“Tn continuation of my statement dated 20-11-1948 I bag to state that Mr. Badley, Inspector 
(who is the plaintiff) from ‘C’ Ward, asked me whether I can change tho statement of the party 
or mild the case (which moans, we take it, weaken the case). Ho did not tell me whet way I 
should change. I refused to do either. When I reported this matter to my Dy. Chief Inspector, 
Mr. Badley had left the office.” 
On May 11, 1949, the plaintiff replied to this letter of April 30, 1949, with ita annextures 
and he makes a strong protest against the subsequent statement of Rajmane having 
been forwarded to him as late as April 30, 1949. ` He points out that it should have 
been either sent to him alcng with the letter of January 18, 1949, or it ahculd have 
been made available to him during the actual conduct of the departmental inqui 
held on March 10, 1949, or at least it should have been furnished to him along wit 
the copy of the findings on April 1, 1949. He, therefore, says that he will be justified 
in surmising that the subsequent statement of Rajmane is definitely an after-thoufht 
and has been ingeniously made out with a view to substantiate the charge levelled 
wie him. The Controller of Rationing ultimately passed an order on June 2%, 
1949, which is the order challenged in the suit, ordering that the plaintiff should bè 
reverted to his original post of a clerk with effect from June 25, 1949. j 
Rule 55 of the Bombay Civil Services Conduct, Discipline and Appeal Rules 
provides how an order of dismissal, removal or reduction ahoald be passed, and the 
question was canvassed in the Court below ae to whether this rule had been complied pa 
with. The,legrned Judge took the view that the rule was merely directory and not 
mandatory and that the State of Bombay was not bound to comply with this rule, 
and if the rule had not been complied with, the plaintiff could not make a grievance 
of that fact. Mr. Vakharia.who appears for the plaintiff wanted to argue before 
L. R.—13, 
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us that the learned Judge was not right when he took the view that r. 65 had no 
binding effect. In our opinion it is unnecessary to consider that question, and for 
the purpose of this appeal we will assume that r. 55 is merely directory in ita character 
and is not binding upon the State of Bombay. 

But what is undoubtedly binding upon the State of Bombay, and which position 
was never challenged by the State of Bombay in the Court below, is the statutory 
protection given to a Government servant by s. 240(3) of the Government of India 
Act, and that sub-section provides : 

“No such person (i.e. a member of a civil service under Crown or & person who holds any 

civil post under the Crown) as aforesaid shall be dismissed or reduced in rank until he has been 
given a reasonable oppartunity of showing cause against the action proposed to be taken in 
regard to him.” 
Therefore, before the State can dismiss or even reduce a civil servant in rank, it is 
incumbent upon it to give the servant a reasonable opportunity of showing cause 
against the action the State proposed to take against him. It is well settled law that 
it is not sufficient under this sub-section for the Government merely to inform the 
servant that it pro to pass a particular punishment and to ask him to show cause 
against that punishment, The opportunity which the State has to furnish has to 
be a reasonable opportunity, and the Courts have held that a reasonable opportunity 
is only afforded:to the servant when he can show cause not only against the punish- 
ment but also against the grounds on which the State proposes to punish him. 
Therefore, it is not sufficient that the State should call one servant to show 
cause against the quantum of punishment intended to be inflicted upon him; the 
State must also upon the servant to show cause against the decision arrived at 
by a departmental inquiry if that decision constitutes the ground on which the 
Government proposes to take action against the servant. i 

The Privy Council in High Commr. for India & Pakistan v. Lal quote with 
approval a passage from the judgment of the learned Chief Justice to the following 
effect (p. 655) : a: ; 

“In our judgment each case will have to turn on ita own facta, but the real point of the sub- 

section is in our judgment that the person who is to be dismissed or reduced must know that that 
punishment is proposed as the punishment for certain acts or omissions on his part and must be 
told the grounds on which it is proposed to take such action and must be given a reasonable 
opportunity of showing cause why such punishment should not be imposed.” 
It is ectly true, as by the Advocate General, that it would depend upon 
the facta of each case whether a reasonable opportunity as contemplated by the 
Privy Council was or was not afforded to the dismissed servant. When an inquiry 
against a dismissed servantis, as it were,in two parts, where there is, first, a depart- 
mental inquiry and then a notice to show cause is served upon him by the authority 
which proposes to dismiss him, the Court has got to look at both parts of the inquiry 
in order to come to the conclusion whether a reasonable opportunity was afforded 
to the servant to show cause against the action proposed to be taken against him. 
It may not be necessary to duplicate what has already been done in the departmental 
inquiry. It may be said that if in fact the dismissed servant has been given a full 
and proper opportunity to show cause against the allegations made against him, 
then it may not be neceasary again to require from him practically the same expla- 
nation. It may also be said that it may not be necessary in every case to issue a 
netice in terms calling upon the servant to show cause not only against the quantum 
of punishment but against the grounds on which the prcposed action is based. 
Even though, as in this case, the notice may be defective, if in fact the servant has 
been given the opportunity and has availed himself of the opportunity of showing 
cause against the grounds, then the mere fact that there is an irregularity about the 
notice may not lead to the Court holding that the Government servant did not 
have the opportunity required under s. 240(3). But we think that there can be no 
doubt that the Court must be satisfied on a review of all the facts of a partioular 
case that the statutory obligation cast upon the State has been properly discharged 
by the State and the statutory obligation is to afford reagonable opportunity to the 
dismissed servant. 


7 (1048) 50 Bom. L. R. 649, P, 0, 
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The Advocate General has attempted to argue that it is necessary for the servant 
to make a grievance that he has been deprived of a oertain opportunity and it is 
only if he makes such a grievance and that grievance has not been removed that it 
would be open to the diamissed servant to complain in Court that reasonable oppor- 
tunity was not given to him. That seems to us not to be the true view of the law 
If a Government servant comes to Court and complains that his dismissal was 
wrongful and that reasonable opportunity was not given to him as required by the 
statute, it is for the State then to satisfy the Court that in fact reasonable opportunity 
was given to him. The requirement of the Government of India Act that reasonable 
opportunity should be given to the Government servant does not depend upon the 

vernment servant aang for it. It is a statutory protection that is afforded to 
the servantand a statutory obligation cast upon the State and the State has got to 
discharge that obligation irrespective of whether the protection is claimed or not 
claimed by the servant. If the Court hold» that reasonable opportunity was not 
abe the order of dismissal must be set aside and the Court cannot be influenced 

y the consideration that the dismissed servant did not ask for & reasonable oppor- 
tunity. Its also important to bear in mind, as pointed out by the Privy Oouncil, 
that the findings given by the officer holding the departmental inquiry are at that 
stage merely tentative. It is only when the authority who has a right to dismiss the 
servant comes to a definite conclusion on the which have been preferred 
against the servant and the actual punishment to follow is provisionally determined 
that the stage arises when a reasonable opportunity should be given to the servant 
to show cause against the action pro to be taken. It is only at that stags, 
as again the Privy Council points out, that the action is proposed within the meaning 
of s. 240(3) of the Government of India Act. 

Now, it is in the light of this I position that we have to consider the facts of 
this case, and the first rather ing fact which confronts us at the very threahold 
is that in the departmental inquiry held by Mr. Velloz, Rajmane, the only material 
witness in the case, was never examined. All that Mr. Velloz did was that he asked 
the plaintiff to cross-examine him. It is difficult to understand the efficacy of æ 
oross-examination without there being an examination-in-chief. It is difficult to 
understand how the Baer can cross-examine Rajmane if he did not know what 
his evidence was and what he was deposing to. The Advocate General says that 
domestic tribunals are not governed by the rules of procedure and the rules of 
evidence which govern a Court of law. Te may be right, but we sincerely hope that 
the State of Bombay which has always been very punctilious in these matters will 
not countenance a departmental inquiry in which action is proposed to be taken 
against a servant where only a witness is produced for pane cross-examined by the 
servant without the servant being given an opportunity of hearing what evidence 
the witness is going to give. Even assuming that a statement of such a witness is 
furnished to the Government servant, it is a sound rule that Courts of law follow 
and which even domestic tribunals should follow that all evidence must be given 
in the presence of an accused person and in the presence of a person against whom 
action is proposed to be taken. It is one thing to make a statement behind the 
back of a person ; it is entirely a different thing to make a statement in front of 
the Court or a domestic tribunal and in the presence of a person against whom 
you are going to make serious charges. But the matter in this case is much more 
serious than mere failure to ask Rajmane to give his oral evidence before the plaintiff. 
Even the so-called right to cross-examine that was conferred upon the plaintiff 
was a very illusory right, because on the day when the departmental inquiry was 
held he did not have before him the second statement which Rajmane had made. 
Therefore, he proceeded to cross-examine Rajmane on the basis of the first statement 
in complete ignorance that Rajmane had madc a subsequent statement. That 
statement was before Mr. Velloz, but Mr. Velloz did not think fit to apprise the 
plaintiff of the existence of that statement. Even a casual look at the two state- 
ments is sufficient to satisfy any Court that the charge against the plaintiff coulde ~ . 
only be sisbstantiated on the basis of the second statement and not the first. All 
that the first statement says is that the plaintiff inquired from Rajmane where the e 
case against Fernandes stood and what statement was recorded and whether Rajmane 
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could do something in the case. Rajmane was not asked according to this statement 
that he should do anything positive ; that he should alter the statement or weaken 
the case against Fernandes. It is only when we come to the second statement 
which is made about 20 days after the frat statement that Rajmane alleges that the 
plaintiff told him to change the statement and to weaken the case. 

Now, it is important to note that the charge against the plaintiff in ie of 
whiqh the departmental inquiry was held and which was communicated to him on 
January 18, 1949, was on the basis of the second statement, because the plaintiff 
was charged with having requested Rajmane to effect suitable alterations in the 
statement of Fernandes with a view to weaken the case against him, The Advocate 
General has contended that the substance of the second statement of Rajmane is 
embodied in the itself and therefore the plaintiff was not prejudiced by not 
having been furnished with the second statement. In our opinion that is not the 
correct or proper way of looking at the matter. In the charge it was not intimated 
to the plaintiff that EN had made a second statement. As far as his knowledge 
went, Rajmane had made only one statement, and although the charge was much 
wider and more serious than the first statement made by Rajmane, he had a right to 
assume that he was being charged with a serious offence although Rajmane had not 
deposed to that parti offence. It is admitted both by Mr. Velloz and Mr. 
Kureshi, the Controller of Rationing, at the material date, that they had the 
second statement of Rajmane before them, and Mr. Velloz’s finding was based 
upon that statement, and the ultimate decision arrived at by Mr. Kureshi was also 
based upon that statement. The Advocate General says that the second statement 
waa ultimately sent to the plaintiff and therefore the plaintiff could have shown cause 
against that statement. Now, it is one thing to pomt out to the investigating 
authorities that a statement made by a particular witness is false or inoorrect or 
malicious ; itis entirely a different thing to cross-examine that witness in the presence 
of the investigating officer and to establish by cross-examination that the witness 
is not a witness of truth. It is clear on the record, therefore, that the plaintiff never 
had the opportunity of cross-examining Rajmane on the second statement to point 
‘out the discrepancies between the first statement and the second statement and to 
obtain from Rajmane an explanation as to why when he made the first statement 
he did not state what he ultimately stated when he made the second statement. 

To put the matter briefly, the ceo ee the plaintiff was arrived at on the 
evidence of the most material witness without an opportunity bemg given to the 
plaintiff to cross-examine that witness ; or, in other words, the investigating autho- 
Tities based their conclusion and their finding upon an ex parte statement of the most 
material kind without that statement having been tested by cross-examination. 
It has also been pointed out by the learned Judge, and rightly, that although the 
finding of Mr. Velloz was based on two grounds, one being a statement made by the 
plaintiff to Rajmane and the other being the fact that he had been warned by the 
authorities in connection with the case in which he failed to appear as a witness, 
the second ground was not mentioned in the charge at all, and therefore when the 
plaintiff went to the departmental inquiry he was only pre to meet the charge 
that he had made a particular statement to Rajmane. He was not prepared to 
meet the other charge that he had been warned by the authorities earlier in his 
service. The Advocate General says that this second charge was mentioned in the 
finding and therefore the plaintiff had an opportunity of showing cause and in fact 
te has shown cause. That is eotly correct, but even so there is an element of 
prejudice caused to the plaintiif, because if be had been told when the departmental 
inquiry was held that the authorities were going to consider agan him the fact 
that he had been warned, he might have given evidence himself or he might have 
called some evidence to explain as to why he could not appear in Court and how the 
‘acoused in that case came to be discharged which led to his being warned. A rather 
curious fact was also pointed out by the learned Judge below that Mr. Velloz when 
he made his report to Mr. Kureshi mentioned a third ground why the plaintiff should 
be reduced in rank, and the third ground was that the plaintiff was short in stature 
and that stature was not befitting the high position of an Inspector of Rationing. 
It is true that Mr. Kureshi in his evidence states that he did not think that particular 
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observation of Mr. Velloz constituted a part of the finding. He, therefore, deleted 
it and forwarded to the plaintiff the finding minus that particular remark. But 
as far as Mr. Vellcz was concerned, that fact undoubtedly weighed with him in the 
recommendation he made with regard to the punishment that should be meted out 
to the plaintiff. 

Taking all these circumstances into consideration we have come to the conclusion 
that on the facts of this case the plaintiff was not afforded that reasonable oppertu- 
nity which he is entitled to, to hoe cause against the action proposed to be taken 
by the State of Bombay. In view of that it is clear that the decision of the learned 
dudes belo: was right that the order of dismissal was not valid and must be held to 

The learned Judge has also awarded to the plaintiff arrears of pay, and the question 
that arises is whether the learned Judge was right in granting that relief. The 
Advocate General has relied on Lall’s case for the contention that the position under 
the Government ot India Act was that a servant of the Crown had no right to sue 
the Crown in tort; unlees there was an obligation undertaken by the Crown by 
statute or by contract, a servant of the Crown could not sue it fcr arrears of pay. 
The Privy Counail took the view that payment of a salary was entirely a matter of 
the bounty of the Crown and there was no | obligation upon the Crown to pay 
ite servant, and in Lall’s case the Privy Council expressly decided that the only right 
that a dismissed servant had.was to a declaration that the order of dismissal was 
void and inoperative and that he continued to remain a servant of the Crown. 

Mr. Vakharia who appears for the plaintift argues that we should prefer an earlier 
decision of the Federal Court which has taken a contrary view, and that earlier 
decision of the Federal Court is in Province of Punjab v. Tara Ohand It should 
be noted that the Privy Counoil decision in LaR’s case is subsequent to the decision 
of the Federal Court in Tara Chand’s case. It is unfortunate that the attention of 
the Privy Council was not directed to Tara Chand’s case and we do not find any 
discussion of T'ara Chand’s case in the judgment of the Privy Council. Tara Ohand’s 
case followed the Federal Court’s decision in Dall’s case which was subsequently 
reversed by the Privy Council in High Oommr. for India & Pakistan v. Lal’. 
What is urged by Mr. Vakharia is that it is open to us to prefer the judgment of the 
Federal Court to that of the Privy Council and he is prepared to satisfy us that on a 
review of the authorities and of the decisions in india the Federal Court waa right 
in the view it took and not the Privy Council. The view of the Federal Court 
was that a dismissed servant is entitled to arrears of pay. In our opinion it is not 
open to us to consider the relative merits of the judgment of the Federal Court and 
of the Privy Council. As we shall presently point out, we are bound by the decision 
of the Privy Council, we must give effect to it, and whatever our view may be about 
the correctness of the deaision arrived at by the Privy Council, so long as that decision 
stands and so long as the Supreme Court not laid down the law to the contrary, 
we cannot express any opinion contrary to that expressed hy the Privy Council. 

Mr. Vakharia relies on s. 212 of the Government of India Act which provides : 

“The law declared by the Federal Court and by any judgment of the Privy Council shall, 
so far as applicable, be recognised as binding on, and shall be followed by, all courts in British . 
India, and, so far as respects the application and interpretation of this Act or any Order in 
Council thereunder or any matter with respect to which the Federal Legislature has power to 
make laws in relation to the State, in any Federated State.” 
The submission of Mr. Vakharia on the interpretation of this seotion is that the 
Government of India Act gives the same efficacy to a decision of the Federal Court 
as to a decision of the Privy Council, and therefore it leaves it to the option of & 
Oourt in British India whether to accept the decision of the Federal Court or of the 
Privy Council. In our opinion that contention is entirely untenable. What s. 212 
really means is that the law declared by the Federal Court-to the extent that the 
Federal Court is the ultimate authority, and the law declared by the Privy Oouncile ~. 
to the extent that the Privy Council is the ultimate authority, shall prevail. But 
we have got to look to the other seotions of the Government of India Act in order è 
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‘to decide which is the ultimate authority with regard to any particular case decided. 
For that purpose we must look at es. 205 and 208. Section 205 conferred appellate 
jurisdiction npon the Federal Court in appeals from High Oourts in matters which 


_ involve the interpretation of the Government of India Act or any Order in Counail 


made thereunder, and s. 208 provided for an appeal from a decision of the Federal 
Court under s. 205 to His Majesty in Council, and hn appeal was provided by leave 
of the Federal Court. Under ol. (a), with which we are not concerned, an appeal 
was provided from a judgment of the Federal Court given in ita exercise of its original 
jurisdiction. In Lall’s case the Federal Court did not give any leave, but the ap 

was entertained by ve leave granted by the Privy Council. Therefore, the al 
authority as far as the Government of India Act was concerned in constitutional 


- matters was not the Federal Court, but if an appeal was entertained by the Privy 


Council, it was the Privy Council that was the utlimate authority. It was only 
when no leave was ted by the Federal Court and no special leave was granted 
by the Privy Council that the decision of the Federal Court became final and effect 
was given to it under s. 212. In this case, inasmuch as the Privy Council has laid 
down the law in Lall’s case, that law must prevail over the law laid down by the 
Federal Court in Tara Ohand’s case on an identical question. It is no use i 
that Tara Chand’s case was not appealed from and the Privy Council has not reve 
Tara Chand’s case. Tho Federal Court took a particular view in Tara Ohand’s 
case, that very point came up before the Privy Council, and the Privy Council took a 
contrary View, and therefore it is that oontrary view which must prevail under s. 212 
and not the view of the Federal Court. 7 

Mr. Vakharia has relied on art. 374(2) of the Constitution. The article deals, 
as the marginal note correctly indicates, with proceedings pending in the Federal 
Court, and what it provides is: 

“All suita, appeals and proceedings, civil or criminal, pending in the Federal Court at the 

‘eommencement of this Constitution shall stand removed to the Supreme Court, and the Supreme 
Court shall have jurisdiction to hear and determine the same,...” 
The reason for providing this was that on the Constitution coming into force the 
Federal Court ceased to exist and the now Court, the Supreme Court, was set up, 
and some provision had to be made with regard to matters pending before the Federal 
Court. But what Mr. Vakharia relies on is the next provision in that article and 
that is: 

“and the judgments and orders of the Federal Oourt delivered or made before the 

commencement of this Constitution shall have the same force and effect as if they had been 
delivered ar made by the Supreme Court.” 
Mr. Vakharia says that by this provision all judgments of the Federal Court delivered 
before the Constitution have ee iven the same efficacy and the same binding 
authority as the judgments of the Supreme Court delivered after the Constitution 
came into force. In our opinion it is impossible to give that interpretation to this 
provision in art. 374(2). Obviously, the judgments and orders of the Federal Court 
referred to in that part ot the article are judgments and orders which were delivered 
by the Federal Court in those suits, ap and proceedings which were transferred 
to the Supreme Court. The Federal Oourt may have passed interlocutory orders, 
it may have delivered judgments in those matters, and in order to obviate any 
argument that these orders or these judgments ceased to have any validity by ` 
reason of the fact that the Federal Court ceased to exist and a new Court came into 
existence, the Constitution has expresaly provided that the judgments and orders 
already delivered by the Federal Court in matters transferred to the Supreme Court 
shall have the same binding force as if they had been delivered or passed by the 
Supreme Court itself. In this connection attention may be drawn to art. 141 of the 
Constitution. That article provides : 

“The Law declared by the Supreme Court shall be binding on all courts within the terri- 
tory of India.” 

After the Constitution has come into force, the only Court whose decisions 
are made ae on all Courts is the Supreme Court. But prior to the Consti- 
tution it would upon the Government of India Act as to the decisions 
of which Court shall have a binding effect upon the Courts, and there can be no 
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doubt that before the Constitution was enacted the Privy Counoil in India was 
the final judicial authority whose decisions were binding on all Courts. After the 
Constitution has been enacted it is open to the Supreme Court to lay down the law 
contrary to the view expreased by the Privy Council prior to the enactment of 
the Constitution. In this very case, with respect, it is open to the Supreme Court 
to say that it prefers the decision of the Federal Court in Tara Ohand’s case to the 
decision of tho Privy Council in Lall’s case. But till the Supreme Court has e 

that opinion, the decision of the Privy Council must continue to have binding autho- 
rity upon all the High Courts in India. The same view of the law has been taken 
by the Allahabad High Court in Om Prakash v. Untied Provinces. 

Mr. Vakharia has relied on a decision of the Patna Court in Abdul Majid v. 
Province of Bihar.» In that case the learned Judges p to follow the decision 
in Tara 8 case to that in Lal's oase. With respect to the learned Judges, 
they have not considered the provisions of the Government of India Act, nor have 
they expressed any opinion as to how it is open to a High Court not to follow the 
Privy Council in a matter which was decided before the Constitution came into force 
and in respect of which the Supreme Court has expressed no opinion after the Consti- 
tution was brought into operation. With respect, we do not think that the Patna 
High Court is right in the view that it has taken. We prefer the decision of the 
Allahabad High Court. 

As far as our own High Oourt is concerned, in Province of Bombay v. Madhukar 
Ganpat,” a division bench of this Court consisting of Mr. Justice Rajadhyaksha and 
Mr. Justice Vyas took the view that the only relief to which the plaintiff, who was a 
dismissed servant in that case, was entitled was a declaration as given by the Privy 
Council. Mr. Patel who appeared in that case wanted to rely on the judgment of 
the Federal Oourt in Lal's oase. The learned Judges refused to accede to that 
argument holding that that judgment had ceased to be operative by virtue of the 
superior Oourt’s (the Privy Counail’s) appellate decision in the same case reported 
in Lal's case. 

The result, therefore, will be that the a will be allowed in part and the decree 
passed by the learned Judge will be modified by substituting the following decree : 

“There shall be a declaration that the order reducing the plaintiff from the rank of an 
Inspector to that of a olerk dated June 24, 1949, is illegal, void and of no legal offect. There 
will be a farther declaration that the plaintiff continues to hold the office af Inspector from which 
he was reduced.” 

In view of our decision the cross-objeotions preferred by the appellant which were 
Poa with the salary due to him do not survive. Cross-objections dismissed 
with costs. 

The plaintiff must get the costs both of the suit and of this appeal.. 


Appeal allowed in part: 
Cross Objections dismissed, 
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CRIMINAL REVISION. 


Before Mr. Justice Dixit. 
BALRAJ 8. KAPOOR v. THE STATE OF BOMBAY.* 
Criminal Procedure Code (Act V of 1898), Sec. 14(5)(1}—Applioation for remission or reduction 
wf penalty under s. 514(5) whether can be made after order déreoting sursty to pay penaliy of 
bond—Disorstion under section when to be exerotsed. 

By the combined operation of s. 514{1) and s. 514({5) of the Criminal Procedure Code, 
1888, the Court can insist upon the payment of the entire amount of the penalty or may 
make an order remittmg a portion of the penalty as soon as the bond is forfeited 
and the Court is called upon to apply its to mind to the matter, The Court may, however, 
in its discretion, remit a portion of the penalty and enforce payment in part only even 
at a subsequent stage. z 

A case for the exercise of the discretion under a. 514(5) of the Criminal Procedure Code 
will properly arise in cases where the eocused has been subsequently arrested or the amount 
forfeited is excessive and the surety is unable to pay. It is ‘also relevant to consider in 
such casea whether the surety did not act irresponsibly and there was no connivance or 
negligence on the part of the surety. 

Francis D’Sousa v. State, referred to. 
The facts appear sufficiently in the judgment. 
R. A. Jahagirdar, with A. A. Omar, for the applicant. 
Y. 8. Desai, Additional Assistant Government Pleader, for the State. 


Darr J. This is an application by a surety and it raises a question which arises 
not infrequently for decision and is, therefore, of some importance. 

One Shivraj 8. Kapoor was arrested at about 9-30 p.m. on September 27, 1951, 
in connection with an offence under the Bombay Prohibition Act, 1049. Iam told 
the offence was one under s. 65(a) of the Act. n the applicant standing & surety 
for the accused for his ap oe in the Court of law, Shivraj 8. Kapoor was granted 
bail and was released. e bond executed by the applicant was for a sum of 
Ra. 20,000. The obligation undertaken by the surety was to the effect that the 
accused would appear in the Court of the Presidency Magistrate or in the Court of 
any other Magistrate to which the case might be transferred on September 28, 1951, 
or on such other days that he might be thereafter required to attend to answer 
farther to the charge pending against him until the case was finally isposed of by 
the Presidency Magistrate trying the case. On February 8, 1952, a sheet 
was presented by the police against the accused before the 16th Court and the case 
was transferred to the 13th Court on October 24, 1952. On February 10, 1953, 
the accused Shivraj 8. Kapoor was convicted by the 19th Court in another case 
which pos ponding esc mae T Repeal ar and he was sent to jail custody to 
carry out the sentence of imprisonment which had been imposed m him. On 
March 20, 1953, the acoused Shivraj 8. Kapoor preferred an ap from his conviction 
and sentence and this Court enlarged the accused Shivraj 8. Kapoor on bail. After 
he was enlarged on bail, the accused Shivraj 8. Ka r absconded and this waa at a 
time when the case against him under s. 65(a) of the Prohibition Act was pending 
in the 18th Court. Itap that between February 10,1953, and March 16, 1953, 
he Yas produced before the 18th Court on several occasions, as many as 14 occasions. 

It so happened that on March 20, 1953, the acoused Shivraj S. Kapoor did not 
appear because he had absconded and jumped bail and on March 20, 1953, the, bond 
executed by the applicant was forfeited. Against the order of forfeiture made by 
the learned trial rate the applicant came upin revision before this Court, and 
that was by Criminal Revision Application No. 441 of 1953. That application was 
disposed of by the learned Chief Justice on July 8, 1953. Several contentions were 
taken in that application, including the contention about the validity of the bond 
and also about the liability of the surety having come to an end and these contentions 

* Decided, October 16, 1963. Criminal nade Bombay, in Case No. 90/N of 1908. 
Revision Application No. 1081 of 1052, 1 (1952) Orim. Rev. eae No. 316 of 
against an order passed by V. M. Gehani, joc est by Chagla Œ. J., on June 20, 
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were rejected. Failing everything, the learned counsel for the applicant applied to 
the Court that the amount of the bond was a very large amount and that the same 
should be made payable by instalments, and the learned Chief Justice directed that 
the sum of Rs. 20,000 should be paid by four monthly instalments of Re. 5,000 each, 
commencing from August 17, 1958, and the subsequent instalments to be payable 
on the 17th of each succeeding month. 

It appears that on September 16, 1953, the first instalment of Re. 5,000 was id, 
but that was not paid on the due date because the due date was August 17,1053, 
and the instalment was paid just a day before the second instalment became due. 
Before the payment of fis instalment the accused had, it appears, been 
on July 28, 1963. It is the cage of the applicant that the accused Shivraj 8. Kapoor 
was arrested because of the efforts which the applicant made and because of the 
information which the applicant gave to the police regarding the whereabouts of the 
acoused, ` - 


Tho applicant then applied to the learned Magistrate, Kapag met by reason of 
the discretion vested in the Court under s. 514(5) of the Code of Oriminal Procedure, 


the Court ahould remit the amount of the penalty or a substantial portion thereof 
in view of the circumstances mentioned in the application. The learned Magistrate 
rejected the application, and this rule is directed against the order made by the 
Magistrate on BS tember 18, 1953. 7 

Upon this application in revision, Mr. Jahagirdar for the applicant contends that 
the Court below was wrong in rejecting the application. telies, in the first 
instanoe, upon s. 514(4) of the Code of Criminal Procedure which provides that : 

“The Court may, at ita discretion, remit any portion of the penalty mentioned and enforce 
payment in part anly.” 

The contention is that an application for the remission or the reduction of the penalty 

may be made under s. 514(4) even after the date when the Court has made an order 

directing the surety to pay the penalty of the bond. In the alternative, Mr. Jaha- 

grd ar says that if s. 514(5) does not apply, he would rely upon s. 561A of the Code of 
iminal Procedure. Section 561A provides that : 

“Nothing in thie Code shall be deemed to limit or affect the inherent power of the High Oourt 
to make such ordere as may be necessary to give affect to any order under this Oode, or to prevent 
abuse of the process of any Court or otherwise to secure the ends of justice.” 

The scope of s. 561A has been recently considered by a full bench of this Court in 
the case of State of Bombay v. Nilkanth.1 I think, therefore, that the provisions of 
s. 561A may also be invoked in support of this application. The position under 
s. 561A is, I think, simpler than that which arises under s. 614(5). The only relevant 
consideration under s. 561A is that, to justify an order to be made under the 
provisions of that section, the order must be made, inter alia, to meet the ends of 
justice and the expression ‘‘ends of justice’ is such an elastio and all-embracing 
expreasion that the Court has a very wide discretion to make an order in favour of an 
applicant. Section 614(5) confers upon the Court a discretion, but curiously enough, 
s. 514(5) does not give any indication as to the circumstances under which the Court 
will be justified in remitting a ion of the penalty, and indeed there is a justifi- 
able reason for not giving an indication because circumstances will vary in every case 
and there can be no such indication where the matter is one of discretion. Mr. Jaha- 
girdar says that it is open to a paty to make an application under s.514(5) even at 
a stage subsequent to the stage when the Court calls upon the surety to pay 
amount of the penalty. But as I reads. 514(1) and s. 614{5) together, it seems to me 
that the better view is that the Court is called upon to require the surety to pay the 
amount of the penalty or to remit a portion of the natty as soon as the bond is 
forfeited. It is at that stage that the Court is RER on to consider the question 
as to whether the entire amount of the penalty should be ordered to be paid or only 
a portion of the amount should be ord to bepaid. This interpretation is suggested 
by the language of sub-s. (6) which, tater alta, provides that the Court may remit a w 
portion and enforce payment in part only and the mode of enforcement of the 
penalty is to be found in sub-ss. (2), (3) and (4) of s. 514. The question whether 
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the discretion contemplated by sub-s. (4) is to be exercised at a subsequent stage 
or at the stage when the Court calls upon the surety to pay the amount of the penalty 
is, I think, not free from difficulty. Te is, I think, ible to take the view that the 
Court may, in ite discretion, remit a portion of the penalty and enforce payment 
in part only even at a subsequent stage. But I woul er to say that ihe Court 
can insist upon the. payment of the entire amount of the penalty or may make an 
order remitting a portion of the penalty as soon as the bond is forfeited and the 
Court is called upon to apply its mind to the matter. However, I will assume in 
favour of Mr. Tahisceane that the Court can exercise ita power under s. 514(5) even 
at a subsequent stage, and even if Mr. Jahagirdar were wrong in saying that the power 
can be exercised under s. 514(5) at a subsequent stage, I seeno difficulty in holding 
that the High Court can make a suitable order under s. 661A. 

The question for decision, therefore, is whether this is a case in whioh there are 
circumstances justifying the Court in remitting a portion of the penalty mentioned 
in the bond. The bond was executed by the applicant for a sum of Re. 20,000. 
It was in connection with an oftence under s. 65 (a) which, in the case of a conviction, 
imposes the maximum sentenos, in the case of a first oftence, of one year and fine 
which may extend to one thousand rupees, and in such a case there is the minimum 
sentence provided which is a sentence of six months and a fine which shall not be 
leas than five hundred rupees 

Now, when a person executes a bond, there are certain factors which are to be 
taken into consideration in determining the amount of the bond. Among these 
may be mentioned (1) the nature of the offence for which the accused is prosecuted 
(2) the status and the position of the accused and (3) the nature of the sentence 
which, in the case of a conviction, is likely to be imposed upon an accused person. 
Now, in this case the offence was under s. 65(a) for which the maximum sentence 
of imprisonment is a sentence of one year and a fine of Rs. 1,000, but in whioh the 
law directs that the sentence shall not be læs than six months’ imprisonment and 
a fine of Ra. 500. Ishould have thought that in respect of an person 
with an offence under s. 65(a) the amount of the bond in a sum of Re. 20,000 would 
obviously be excessive. But I have no reason to suppose that the police had no 
good grounds for saying that a bond for a sum of Ra. 20,000 should be executed by 
the surety. At any rate, if the amount of the bond was considered to be excessive, 
it was open to the accused to take the matter before a supericr Court and to have 
the amount of the bond reduced and this could have been done under s. 498 of the 
Code of Criminal Procedure. Now, the purpose of a bond of the type in the present 
case is to secure the presence of the accused or the attendance of the acoused and the 
position of a surety is nearly always not an easy one. The surety makes himself 
responsible for the conduct ob the acoused, and often enough the surety has no control 
over the conduct of the accused. The surety expects the accused to act properly, 
but the accused, often enough, does not choose to stand by the surety and sometimes 
jumps bail, and this is exactly what has happened in the present case. It is true, 
as is by Mr. Desai who appears for the State, that nobody compels a person 
to stand as & surety. Tha vol contract, and if a person enters into a surety 
bond with eyes wide open, and if the accused subsequently acta contrary to the 
terms of the bond, the surety cannot be heard to complain that he should be relieved 
against from the operation of-an act of the accused over which the surety has no 
control. It is then no use suggesting that the surety has no control because the 
obligation under the bond upon the surety is that the surety will secure the atten- 
dance of the accused before the Court. 

Now, in the present oase it is a fact that on July 28, 1953, the accused was arrested. 
That means that whatever inconvenience was caused to the Court by the non-s - 
ance of the accused on March 20, 1953, no longer existed and the acoused could be 
dealt with in acoordance with law, and it is possible to take the view that in such 
& cage the law will be vindicated and the course of justice will not be interrupted. 

@ As I already said, no indication is to be found in a. 514(5) as to the circumstances 
under which the Court will be justified in ing an order in conformity with s. 514(5). 
° But it is clear that a case for the exercise of the diacretion under s. 614{5) will properly 
arise in oases where the accused has been subsequently arrested or the amount 
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forfeited is excessive and the surety is unable to pay. It is also relevant to consider 
in such cases whether the surety did not aot irresponsibly and there was no conni- 
vanos or negligence on the part of the surety. In the present case no negligenoe is 
alleged or suggested and no connivanoe is also alleged or suggested against the surety. 
What happened was that on March 20, 1958, the accused was expected to be present 
before the 13th Court and on that date the High Oourt granted him bail and he jumped 


bail. This was at a time when the accused was in jail custody, i.e. between February | 


10, 1963, and Maroh 20, 1953, when he was released on bail, and as was ointed but 
by the learned Ohief Justice rejecting the contentions of the applicant, that did not 
put an end to the liability of the surety under the bond. But it is clear that there 
is no suggestion of any negligence or connivance on the part of the surety. The 
fact, however, remains that the accused has been arrested. 

Now, Mr. Jahagirdar pointa out four circumstances which have a bearing n 
this question. He says, ly, that the amount of Re. 20,000 is excessive, secondly, 
that the accused has been arrested, thirdly, that the surety is unable to pay the 
amount of the ty and, fourthly and lastly, that it was in consequence of the 
order of the High Court that the acoused was released on bail and he was not, there- 
fore, in a position to produce the accused before the 13th Court on March 20, 1953. 
I think the first and the fourth grounds must be rejected. Those grounds are not 
open to the applicant in view of the previous decision of the learned Chief Justice 
on July 3, 1953. No grievance was made about the amount being excessive at that 
time and an indulgence was given to the surety to pay the amount by four equal 
monthly instalments. The last ground also was rejected by the High Court. It 
was observed by the learned Chief Justice that the mere fact that the acoused was 
in jail custody was no ground for saying that the liability of the surety had come to 
an end and that the surety was not bound to secure the presence of the accused 
before the 13th Oourt. The two other grounds, however, remain, vis. that the 
accused has been subsequently arrested and that the surety is unable to pay. Now, 
all that the applicant said in his application before the lower Court was that he was 
in great pecuniary embarrassment and had sustained heavy losses in business. This 
application was made on September 4, 1953. The judgment was delivered by the 
learned Chief Justice on July 8, 1958, and if on July 3, 1953, the ition of the 
surety was such as would enable him to pay the amount by monthly instalments, 
I do not see how the position was made worse on September 4, 1953, and that the 
surety is not in a position to pay the amount of the penalty. I do not suggest that 
a person who is rich on July 3, 1953, may not become poor on September 4, 1953, 
but beyond the word of the applicant, there is nothing upon the record to show 
that the surety was in fact not pol soa to pay the amount of the penalty. There 
is, however, one ground which still survives, that is that the ac has been 
subsequently arrested and the presence of the acoused is, therefore, secured, so that 
the Court will proceed with the trial of the accused according to law. In Franois 
D’ Souza v. State! the learned Chief Justice made an orderin favour of a surety under 
the following circumstances. There was surety bond for Re. 500. The bond was 
forfeited and the surety was called upon to pay the amount of the bond. The 
surety paid the amount by instalments. The accused was subsequently arrested 
and the surety made an application to the Court ing that in view of the 
arrest of the acoused the amount which he had paid should be refunded to him. 
The learned Chief Justice then relied upon the poverty of the surety as a cirofm- 
stance in his favour, and in the end this Court directed the amount of Ra. 500 to be 
refunded to the petitioner. The judgment is based upon the circumstance that the 
surety in that case was too poor to pay the amount. As was pointed out by the 
learned Chief Justice, 

“Now that the accused has bean found and there has been no miscarriage of justice and the 
Stato can proceed against the acoused, I see no reason why the State should keep this sum 
of Ra.500 and not pay it baok to the patitdoner, who needs it much more than the Btate.” 


With respect, following this decision, I am of the opinion that in this case the amount T 


1 (1052) Crim. Rev. Appin. No. 316 of 1952 (Unrep.) oe 
1952, decided by Chagla OG. J., on June 20, 
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of the penalty should be reduced or remitted. The surety has already paid an 
instalment of Ra. 5,000 on September 16, 1953. It would appear that the surety- 
applicant has not paid the second instalment which was due on ber 17, 1953, 
and the third instalment would be due on Ootober 17, 1953. ing into oonsi- 
deration all the facts and the ciroumstanoes of the case, I am inoli to take the 
view that in this case the ends of justice will be met by requiring the surety to pay 
an amount of Re. 10,000. This is upon the basis that of the four grounds u by 
thé learned advocate on behalf of the applicant I am taking into consideration one 
of the four grounds, viz. the subsequent arrest of the accused. The application 
will, therefore, succeed in part. 

The application will be allowed and the order of the Court below set aside and it 
is directed that the applicant will pay a sum of Rs. 10,000 and not the sum of 
Re. 20,000 which is the amount of the penalty mentioned in the bond. Tho rule 
will be made absolute. 

Rule made absolute. 


CRIMINAL APPELLATE. 


Before Mr. Justice Bavdekar and Mr. Justios Vyas. 
DURGADAS TULSIRAM SOOD v. STATE.* 


Indian Penal Code (Act XLV of 1860), Secs. 420, 511, 120B, 465, 468, 471, 84—Orwninal Proce- 
durs Code (Act V of 1898), Seo. 196A—Larcsny Act, 1916 [6 œ 7 Geo. V., o. 50), Seo. 828 —Ort- 
minal conspiracy to forge dooument and use tt as genuine for cheating Chief Controller of 
Imports to induce him to issus import licence for amount to which aooused not entitled 
—Whether import Koenos sought to be obtained by accused “property” within s. 420, Indian Penal 
Code—Import licence whether a valuable scourtty under s. 420—Prosecutton of acoused for offence 
of oriminal conspiracy to commet offences under s8. 465,468 and 471 where object of acoused és to 
commit offence under s. 420— Whether trial vitiated for want of sanction under s. 196A, Oriminal 
Procedure Oode—Oonstruction of statute—Languags of heading of chapter in statute whether 
controls sections in that chapter. 

The accused forged an auditors’ certificate and attempted to use it as a genuine document for 
the purpose of cheating the office of the Ohief-Controller of Importa by inducing that offlce 
to grant him an import licence for an amount to which he was not entitled. On the question 
whether the import licence which the accused sought to obtain was property within the 
meaning of s, 420 of the Indian Penal Code, 1860 :-— 

Held, that the import licence had potential value even when it was in the hands of the Chief 
Controller of Importa and that, therefore, the import licence was property within the meaning 
of s. 420 of the Code: 

Krishnan, In ro,! applied. 
Local Government v. Gangaram’ referred to. 

Held, further, that quite irrespective of whether the import licence was property or nob 
within the meaning of s. 420 of the Code, it was a valuable security and, therefore, the words 
of a. 420, "'or to make, alter or destroy the whole or any part of a valuable security”, epplied 
to the case. 

Superintendent ond Remembronosr of Local Affairs, Bengal v. Doulatram Muds’, referred to, 

e The word “property” occurring in s. 420 of the Indian Penal Code, 1860, does not neces- 
sarily mean that the thing of which a delivery is dishonestly desired by the person who cheats 
must have a mansy value or a market value in the hand of the person cheated. Even if 

+ the thing has no money value in the hand of the person cheated, but becomes a thing of 
value in the hand of the person who may get possession of it aa a result of the cheating prac- 
tised by him, it would still fall within the connotation of the term “property” in s. 420 
- of the Code. 
` Semblo. The word “property” ‘in s. 420 of the Indian Penal Code, 1860, should be oon- 


* Decided, September 11, 1958. Criminal in Case No. 1882/P of 1951. 
No. 672 of 1958 (with Criminal Ap- 1 [1948] Mad. 578. 
ne. Samet by eo Bi wit Proaidenoy 3 1983} Tih oe Oa 1288 
sentences passed b 8. Pankh, ; X 
Magistrate, 23rd h AA Esplanade, Bombey, 
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strued to mean that the thing in respect of which the offence of cheating is committed 
may not be property in the hand of the person cheated, but becomes property only upon 
its pessing into the hand of the person ing. : 

The Queen v. Martin,! referred to. aa 

Where the object of the accused is to commit an offence under s. 420 of the Indian Penal 
Code, 1860, and the comminsion of offences under ss. 465, 468 and 471 of the Code is only a 
means to that end, the trial of the accused is not vitiated simply because no sanction e 
a. 198A of the Criminal Procedure Code, 1898, was obtained for prosecuting the accused for 
an offence of criminal conspiracy to commit offences under as. 465, 468 and 471 of the Indian 
Penal Code. ` 

Hmperor v. Ramchandra Rango,’ followed. 
z Paresh Nath v. Emperor, referred to. 

An offence under s. 420 read with s. 511 of the Indian Penal Code will be committed by a 
person who attempts to cheat another person and thereby attempts to induce him to do one 
or the other of the acts mentioned in «. 420 of the Code. 

The language of the heading of a chapter in a statute does not control the sections to be 
found in that particular chapter. It is to be regarded as a preamble to the sections whioh 
follow. 

Onz Puran Chand Dutt (accused No. 1), Durgadas Tulsiram Sood (accused No. 2) 
and Inder Bal Malhotra (accused No. 8) were charged under s. 120B read with. 
88. 405, 468, 471 and 420 read with s. 511 of the Indian Penal Code. They were also 
charged under s. 465 read with s. 84, 8. 468 read with s. 84, 8. 471 read with s. 84 
and s. 420 read with as. 511 and 84 of the Indian Penal Code. 

The facts as alleged by the prosecution were that accused No. 1 was the 
managing director of Goldberg India, Ltd., a firm of importers, accused No. 2 
was the accountant and accused No. 8 was another director of the company. 
On March 29, 1949, the Joint Chief Controller of Imports, Bombay, received from 
Goldberg India, Ltd., an application with a covering letter and certain other docu- 
ments including an auditors’ certificate. The auditors’ certificate was purported 
to be issued by Kapadia & Mehta, Registered Accountants, Bombay. Its 
purport was to show that the past imports of Goldberg India, Ltd., for 
the year 1947-48 received at the port of Bombay were of the value of Rs. 1,158,710, 
and, therefore, Goldberg India, Ltd., on that basis were entitled to an import licence 
for the amount of Rs. 28,927. The prosecution alleged that the value of the past 
imports of Goldberg India, Ltd., for the year 1947-48, as stated in the certificate, 
was a false value and that the true figure was Rs. 28,927 and that the signature 
“ Kapadia and Mehta” on the auditors’ certificate -was not a genuine signature 
but that it was written by accused No.1. The prosecution, therefore, contended 
that accused No. 1 had committed an offence of forgery in respect of the auditors’ 
certificate and that the offence was committed with a view to use the forged certi- 
ficate in order to cheat and induce the Chief Controller of Imports, Bombay, to 
grant to Goldberg India, Ltd., an import licence for Rs. 28,927 on the basis that 
the value of the past imports of the company in the year 1947-48 was Rs. 1,15,710. 
As accused No. 2 the prosecution alleged that in pursuance of a criminal 
conspiracy between himself and accused No. 1 he had put his signature at the 
foot of the statement of particulars of the past imports for the year 1947-48, which 
statement was found in a portion of the auditors’ certificate. The value of the 

` past imports was stated at Rs. 1,18,710, which was a false figure to the knowledgd’of 
accused No. 2, and, therefore, the prosecution alleged that he also had committed 
the offence of forgery for the purpose of using the forged certificate as a genuine 
one for the purpose of cheating the Chief Controller of Imports and thereby induc- 
ing him to grant to the company an import licence for Rs. 28,927. 

The trying Magistrate convicted accused Nos. 1 and 2 of offences under s. 120 B, 
8. 465 read with s. 84, s. 468 read with s. 84, s. 471 read with ss. 465 and 84 and 
8. 420 read with ss. 511 and 84 of the Indian Penal Code. Accused No. 8 was 
acquitted. 


1 (1867) L. R. 1 O, C. R. 56. 8 [1947] A L R. Cal. 32. 
. 2 (1988) 41 Bom. L. R. 98. 5 B 
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Accused Nos. 1 and 2 filed separate appeals in the High Court. The appeals 
were heard together. 


jit R. Malhotra, for the accused, in Criminal Ap No. 672 of 1958. 
. A. Somjee, with V. H. Kamat, for the , in Criminal Appeal No. 807 of 
1958. i 
V. S. Desai, Additional Assistant Government Pleader, for the State, in both 


the appeals. 


Vyas J. These are two appeals by accused Nos. 1 and >. Appeal No. 672 is 
an appeal by accused No. 2 and appeal No. 807 is an appeal by accused No. 1. 
These are appeals from a judgment of the learned Presidency Magistrate, 28rd 
Court, Esplanade, Bombay, by which judgment the learned Magistrate has con- 
victed both the accused of offences under s. 120-B of the Indian Penal Code, 8. 465 
read with s. 84, B. 468 read with s. 84, s. 471 read with ss. 465 and 84 and s. 420 
read with sa. 511 and 84 of the Indian Penal Code. 

Originally there were three accused persens in this case. The gravamen of the 

against them was that there was a criminal conspiracy between them to 
forge an auditors’ certificate the purport of which was to show that the past im- 
ports of Goldberg India, Ltd., for the year 1947-48 received at the port of Bombay 
were of the value of Rs. 1,15,710 and the purpose of which was to induce the Chief 
Controller of Imports, Bombay, to grant to the Goldberg India, Ltd., an import 
licence for the amount of Rs. 28,927. The object of the conspirators is alleged 
to have been to use the above said forged certificate of the auditors as a genuine 
document for the purpose of cheating the Chief Controller of Imports and inducing 
him to grant to the Goldberg India, Ltd., an import licence for Rs. 28,927. It may 
be noted at this stage that, according to the case of the prosecution, the past im- 
ports of the Goldberg India, Ltd., for the year 1947-48 were of the value of Rs. 12,860 
and that on that basis the company was entitled to ah import licence for the 
amount of Rs. 8,090. In other words, the charge against the accused was under 
B. 120-B read with as. 465, 468, 471 and 420 read with s. 511 of the Indian Penal 
Code. ` 

The other c against the accused was that there was a common, object on 
the part of all of them to forge an auditors’ certificate the purport of which was to 
show that the past imports of the Goldberg India, Ltd., for the year 1947-48 
received at the port of Bombay were of the value of Rs. 1,15,710 the purpose 
of which was to induce the Chief Controller of Imports to grant to the Goldberg 
India, Ltd., an import licence for the amount of Rs. 28,927. The common object 
of them all further was to use the said forged certificate of the auditors as a genuine 
document for cheating the Chief Controller of Imports, Bombay, and inducing the 
Chief Controller to grant to the Goldberg India, Ltd., an import licence for 
Rs. 28,927. In other words, the charge was under s. 465 read with s. 84, 8. 468 
read with s. 84, 8. 471 read with s. 84 and s. 420 read with as. 511 and 84 of the 
Indian Penal Code. 

The facts of the case as contended by the prosecution may now shortly be stated. 
Incidentally it may be noted that the original accused No. 8 has been acquitted 
by the learned trial Magistrate. Accused No. 1 was at the material time (i.e. in 
tle month of March, 1949,) the managing director of the Goldberg India, Ltd.- 
Accused No. 2 was the accountant of that company. Accused No. 8, with whom 
we are not concerned in these appeals, was a director of the said company. The 
office of the Chief Controller of Imports, Bombay, issues licences to import articles 
into India from foreign countries and an established importer has got to make an 
application to the Chief Controller of Imports if he wants to obtain an import 
licence. While making the application for an import licence, the importer has 
got to make a statement of his past imports made in particular years, and in 
support of the figures, particulars, etc. of the past imports, he has got to produce 
either a quota certificate or customs bills of entry or a certificatefrom a Registered 
Accountant certifying the past imports. Now, the office of the Joint Chief Con- 
troller of Imports, Bombay, received from Goldberg India, Ltd., an application 
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dated March 28, 1949. That application is exh. A on the record of this case. 
It was accompanied by a covering letter of the company and certain other docu- 
ments, one of which was the auditors’ certificate. That auditors certificate, 
which is the basis of the prosecution of the accused, is exh. B. It is a certificace 
purporting to have been issued by Mesars. Kapadia and Mehta, Registered Account- 
ants, Bombay. It is che case of the prosecution that this is a forged certificate. 
The prosecution contends that the value of the past imports for the year 1947-48 
as stated in the upper portion of this certificate was a false value. The 

Rs. 1,15,710 was not a correct figure. The true figure of the value of the past 
imports for that particular year was, according to the prosecution, Rs. 12,860. 
The prosecution further alleges that the signature ‘‘ Kapadia and Mehta ” which 
is to be found at the foot of this certificate, exh. B, isnot the genuine signature of 
Kapadia and Mehta, but that it was written by accused No. 1. The application, 
exh. A, which was made by the Goldberg India, Ltd., wassigned by accused No. 1. 
That application along with the accompanying documents was received in the 
office oF the Joint Chief Controller of Imports on March 29, 1949. Mr. Varadkar, 
who was the Controller of Imports at the material date, felt the necessity of verify- 
ing the auditors’ certificate. Hoe felt that the value of the hardware items, namely 
tools and screw drivers as stated in the upper portion of the auditors’ certificate 
and also as stated in the body of the application, exh. A, was unusually large. 
Feeling suspicious about the matter, Mr. Varadkar asked one Mr. Mulki, who was 
an, appraiser in, his office, to check the details of the certificate of the auditors with 
reference to the copies of the bills of entry which were being maintained at the 
Customs House. Mr. Varadkar, upon the result of the checking carried out as 
above, came to the conclusion, that the various particulars which were stated in the 
auditors’ certificate, especially the particulars in regard to the value of the goods, 
were not correct. Thereupon he wrote a letter on April 12, 1949, to the Goldberg 
India, Ltd., asking the said company to submit the triplicate copies of the bills 
of entry and also the suppliers’ invoices. Goldberg India, Ltd., didnot respond to 
the requisition of Mr. Varadkar. Thereupon, Mr. Varadkar sent a reminder to 
them on May 9, 1949, and on the same day ol a letter to the Customs Dəpart- 
ment asking them to furnish to him particulars and description of the past imports, 
the value of the said imports, the amount of duty in regard to the bills of entry 
mentioned in the auditors’ certificate, ete. The Customs authorities duly complied 
with the enquiries made by Mr. Varadkar. It may ba noted that in the meantime 
on May 6, 1949, the office of the Joint Chief Controller of Imports, Bombay, re- 
ceived another application from the Goldberg India, Ltd. That application also 
was accompanied by a covering letter from the company and certain other docu- 
ments. t application also along with the covering letter was signed by accused 
No. 1. It was a revised application in which the figure of the value of the past 
imports was correctly ated and according to that figure the company was en- 
titled to an import licence for the amount of.Rs. 8,090. The value of the past 
imports as stated therein was Rs. 12,860 and those were the past imports for the 
year 1947-48. On May 12, 1949, accused No. 1 as the ing director wrote a 
letter to the Dep Chief Controller asking him to treat the earlier application, of 
the company dated March 28, 1949, as cancelled and thereason which he assigned 
for the cancellation of the said earlier application was that in that application there 
were clerical mistakes and further that some of the items which ought not to Wave 
been included in that application were wrongly included therein. Mr. Varadkar, 
the ena Imports, has stated in his evidence that if he had accepted the 
application, . A, as issn application containing true statements of facts, and 
if he had accepted the auditors’ certificate, exh. B, as a genuine certificate, the 
company would have been entitled to the issue of an import licence in their favour 
for Rs. 28,927. He says, however, that in view of the revised application sent 
by the company on May 6, 1949, the import licence to which the company was 
entitled was a licence only of the value of Rs. 8,090. In short, it is the case of the 
prosecution that the auditors’ certificate, exh. B, is a forged certificate, in that the 
signature ‘‘ Kapadia and Mehta ”’ at the foot of the certificate is not really the true 
and genuine signature of Kapadia and Mehta, but that the said signature was 
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written by accused No. 1 himself. In other words, the prosecution says that 
-accused No. 1 committed an offence of forgery in respect of auditors’ certificate 
-and that the said offence was committed with a view to use the said forged certi- 
ficate in order to cheat and induce the Chief Controller of Imports, Bombay, to 
grant to Goldberg India, Ltd., an import licence for Rs. 28,927 on the basis 
that the value of past imports of the company in the year 1947-48 was 
Rs, 1,15,710. 

Šo far as accused No. 2 is concerned, the contention of the prosecution is that in 
urguance of a criminal conspiracy between himself and accused No. 1, he had put 
is signature “ D. T. Sood ” at the foot of thestatement of particulars of the past 

imports for the year 1947-48 of this oompany, which statement of particulars is 
to be found in the upper portion of the auditors’ certificate, exh. B. The value of 
the past imports was stated at Rs. 1,15,710 which was a false figure to the knowledge 
of accused No. 2 and in that manner the prosecution, alleges that he also committed 
an offence of forgery for the purpose of using the forged certificate as a genuine 
one for the purpose of cheating the Chief Controller of Imports and thereby in- 
ducing him to grant to the company an import licence for Rs. 28,927. In short, 
the case of the prosecution against these accused is that there was a criminal 
conspiracy between them and one more person who has since been acquitted to 
forge an auditors’ certificate and to use that forged certificate as a genuine docu- 
ment for the purpose of cheating the office of the Chief Controller of Imports, 
Bombay, and inducing that office to grant to their company an import licence for 
an amount to which the company on true facts being disclosed was not entitled. 

Both the accused have resisted the charge against them. Accused No. 1 con- 
tends that he was not a managing director of Messrs. Goldberg India, Ltd., at all. 
He had only one-fourth share in the company, whereas original accused No. 8 
being a relative of two other shareholders was the person mainly in charge of the 
affairs of the company. It was he (accused No. 8) who was in charge of the bank 
accounts, cash, stores, sales, etc. Accused No. 1 goes on to say further that he 
had no power to operate on the bank accounts of the company. According to 
him, it was accused Nos. 2 and 8 who used to go to the office of Messrs. Kapadia 
and Mehta for obtaining the necessary auditors’ certificates for making applications 
for import licences. 5 ing about this particular case, accused No. 1 says that 
when four certificates from the auditors were brought by accused Nos. 2 and 8, 
he (accused No. 1) asked them whether they had also brought copies of those 
certificates with themselves. He says that the reply of accused Nos. 2 and 8 
to that query was in the negative. Thereupon, he enquired from them whether 
they ial got with them blank forms and they said that they had brought only 
one blank form. Thereupon, accused No. 1 said that four blank forms were 
necessary for making out copies of four certificates. Thereafter, on the blank form 
which accused Nos. 2 and 8, according to accused No. 1, had brought with them- 
selves, he wrote out himself “ Kapadia and Mehta” at two places where those 
words would be found in the auditors’ certificate and where those words were 
actually found in the four certificates of the auditors which were brought by 
accused Nos. 2 and 8. Then he gave that form and asked the typist of the office 
to make out copies of the four certificates which were obtained from the auditors 
by accused Nos. 2 and 8. Itis contended by accused No. 1 that he never intended 
to Torge the signature of Kapadia and Mehta nor did he ever intend that the words 
“ Kapadia and Mehta ” which he put down on a blank form would be misused or 
fraudulently used for the purpose of oo a false import licence from the Chief 
Controller of Imports. He says that a perfectly innocent act of his which was 
only meant to give guidance to the typist as to how he was to proceed while mak- 
ing out copies of the certificates was misused by accused Nos. 2 and 8. 

As far as accused No. 2 is concerned, his defence is this. He says that he was 
only a servant of the company, being an accountant, and had therefore to carry out 
the orders given to him by the managing director which office was held by accused 
No. 1. According to him, on March 28, 1949, at about 4-80 o’clock in the after- 
noon, he was told by accused No. 1 that a peon of the company had gone to the 
-post office to post an application for- an import licence which application -was 
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accompanied by certain documents. Accused No. 2 was asked by accused No.1 
to run up to the post office and see whether the application itself and all the docu- 
ments ‘which accompanied the application were duly signed. Accused ‘No. 1, 
according to accused No. 2, said that it was possible that some of the papers might 
have remained unsigned. Accused No. 2 was further told by accused No. 1 that 
in case he found that some papers were left unsigned, he should-himeelf sign those 
papers. Upon receiving these orders from accused No. 1, accused No. 2 says that 
he went to the post office and found that the peon had not yet posted the envelope. 
He took back the envelope, looked into the papers and found that in the upper 
portion of exh. B, which is the auditors’ certificate, there was no signature of 
anybody at the foot of the statement of ee doc and details regarding past 
imports. So, he put his own signature at that place, namely the signature “ D. T. 
Sood ” which we find at the foot of the upper portion in exh. B. He says that that 
was done by him perfectly innocently, that dae was no dishonesty behind it and 
that accused Nos. 1 and 8 had combined subsequently to bring the whole blame 
upon him when they found that they were themselves getting into trouble. 

Now, the offences under ss, 465, 468 and 471 of the Indian Penal Code are non- 
cognizable offences. An offence under s. 420 of the Code is a cognizable offence. 
Now, Mr. Somjee for accused No. 1 has invited our attention to s. 196-A of the 
Criminal Procedure Code and s. 196A says that an offence of criminal conspiracy 
to commit non-cognizable offences cannot be taken cognisance of by a Court unless 
there is a sanction by the State Government or a Chief Presidency Magistrate. 
Mr. Somjee contends that since offences under ss. 465, 468 and 471 are non-cog- 
nigable offences and since an offence of criminal conspiracy to commit such offences 
cannot be taken cognisance of without the sanction as required bys. 196-A of the 
Criminal Procedure Code and since no such-sanction was obtained from the State 
Government or the Chief Presidency Magistrate in this case, the trial of the accused 
was void ab initio. It is true, says Mr. Somjee, that an offence of criminal con- 
spiracy to commit an offence of cheating under s. 420 of the Indian Penal Code is 
cognizable and the taking of cognisance of that offence by a Court Tequires no 
sanction either from the State Government or from the Chief Presidency Magis- 
trate or from any officer. But, Mr. Somjee says that in this case the charge was 
one composite charge under s. 120-B read with ss. 465, 468, 471 and 420 read with 
s. 511, that the trial was one and that this is not a case where the trial for an offence 
under 8. 420 could have been severed from the trial for offences under as. 465, 468 
and 471 of the Indian Penal Code. Therefore, says Mr. Somjee, since the trial of 
the accused for an offence of criminal conspiracy to commit offences under as. 465, 
468 and 471 was void ab initio for want of sanction, the whole trial was void and bad. 

Mr. Desai for the State of Bombay makes a distinotion between the object of an 
offence and the means to achieve that object. Hoe says that the object of the ac- 
cused was to cheat the office of the Chief Controller of Imports, Bombay, and to 
induce the Chief Controller to grant to Goldberg India, Ltd., an import licence 
for the amount of Rs. 28,927 and that the means which the accused employed in 
order to achieve that object were to forge an auditors’ certificate and to use that 
certificate as a genuine document for carrying out the fraud or deception on the 
office of the Chief Controller of Imports, Bombay. In support of his contention that 
such a distinction between, the object of an offence and the means employed to 
achieve that object is a perfectly valid distinction, Mr. Dæai has invited our atten- 
tion to a decision of this Court in Emperor v. Ramchandra go.1 In the course 
of his judgment in that case, Mr. Justice Wassoodew observed thus (p. 112): 

“If the object ia to commit non-cognisable offence, undoubtedly sanction under that 
section is essential to give jurisdiction to the Court. Now, the object of the conspiracy has to 
be determined at the initial stage not only by reference to the sections of the penal enactment 
referred to in the camplaint but also upon the facta narrated therein and the evidence tendered 
before the Magistrate: ...Thare is...recognisable difference between the object of a conspiracy 
and the means adopted to realise that object. If they are separable, than, even if the object 
is sought to be attained by resort to non-cognizable offences,... ganction is not necessary. It 
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does not matter if the object is erroneously mixed up with the statement of method of attaining 
it in the body of the complaint.” 
This decision was followed in Paresh Nath v. Emperor. The decision in Emperor 
v. Ramchandra Rango is a decision, of a division bench of ourown Court. We 
must follow that decision and hold that since the object of the accused in this case 
was to cheat the office of the Chief Controller of Imports, Bombay, and thereby 
induce that office to issue in favour of Goldberg India, Ltd., an import licence 
for Rs. 28,927, that is, since the object of the accused was to commit an offence 
under s. 420, the taking of cognisance of that offence required no sanction, and 
aince the commission of offences under as. 465, 468 and 471 of the Indian Penal 
_Code was only a means to that end, the trial was not vitiated simply because no 
sanction, was obtained for prosecuting the accused for an offence of criminal con- 
spiracy to commit non-cognizable offences under a8. 465, 468 and 471 of the Indian 
Penal Code. 

Next Mr. Somjee has drawn our attention to the language of s. 420 of the Indian 
Penal Code itself and he eays that the provisions of s. 420 of the Code will not apply 
to the facta of this case. He says that s. 420 would only apply when the offence of 
cheating was committed first and there was a dishonest daca of the person 
cheated thereafter. He says that before a Court could convict a person of an 
offence of attempting to cheat, namely an offence under s. 420 read with s. 511 of 
the Indian, Penal Code, it must be satisfied that the offence of cheating was first 
committed by the accused person and that thereafter he had attempted to induce ` 
the person cheated dishonestly to do a certain thing. We are of the view that this 
i of the section by Mr. Somjee is not a correct reading. There is no doubt 
that an offence under s. 420 read with s. 511 would be committed by a person who 
attempts to cheat another person, and thereby attempts to induce him to do one or 
the other of the acts mentioned in 8. 420 of the Indian Penal Code. In this con- 
tention of Mr. Somjee, therefore, we do not see any force. 

Then Mr. Somjee has advanced another contention before us in regard to the 
applicability of s. 420 to the facts of the present case. Section 420 reads thus : 

‘Whoever cheats and thereby dishonestly induces the person deceived to deliver any property 
to any person, or to make, alter or destroy the whole or any part of a valuable security eto. oto.” 
Mr. Somjee contends that an offence under s. 420 of the Indian Penal Code is an 


somebody other than the accused. Mr. Somjee’s argument obviously is that since 
the import licence which Goldberg India, Lid., attempted to get from the office 


of the accused, the licence could not be said to be “ property ” within the meaning 
of s. 420, and if the office of the Chief Controller of Imports was induced to part 
with that licence in favour of the accused, it could not be said that the accused had 
induced it to deliver “ property ” to them. It is obvious that for sustaining this 
argument, Mr. Somjee relies on the wording of the heading of Chapter XVII of the 
Indian Penal Code. The heading is: “‘ All offences inst property.” Now, 
the heading of a chapter does not control the language of the sections to be found 
in that particular chapter. Odgersin his “Construction of Deeds and Statutes,” 
8rd edn., says (p. 227) : 

“Headings These are in some modern statutes since 1845 prefixed to sections or sets of 
sections and are regarded as preambles to those sectians. This is stated in Maxwell and was 
quoted with approval by Farwell, L. J., in Fletoher v. Birkenhead Oorporation* who added : 
Taking the doctrine so expressed as & guide in such a case I cannot read prefatory words of this 
kind so ee to strike out plain words, but only for the purpose of explaining doubtful expressions 
in the body of the section.’ The same rule, in fact, as that applied to preambles, as stated above, 

‘With refarenco to the cross-headings in the Rating end Valuation Act, 1925, Lord Goddard, 
O. J., sald: ‘But while the Court iq entitled to look at the headings in an Aot af Parliament to 


J [1947] A. I, R Cel. 82, 2 [1907] 1 K B, 205, 218, 
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resolve any doubt they may have as to ambiguous words, the law is quite clear that you cannot 
muse such headings to give a different effect to clear words of the section where there cannot be 
any doubt as to their ordinary meaning’? 7 

So Lord Darling in delivering the judgment of the Judicial Committee in Martins v. Fowlsr4 
said: ‘It is clear that such headings as those referred to [headings to sections] may be regarded 
as preambles to the provisions following them. This is so stated in Maxwell on Interpretation of 
Statutes and has received judicial authority from Farwoll, L. J. in Fletoher v. Birkenhead Cogpo- 
ration and also from the Privy Ocuncil in Union Steamship Company of Now Zealand v. Melbourne 
Harbour Trust Commisstoners® to mention no others’.” 
It is clear, therefore, on the authority of the judicial decisions referred to in the 
abovementioned quotation, that the language of the heading of a chapter does 
not control the sections to be found in that particular chapter. It isto beregarded 
only as a preamble to the sections which follow. In our view, the word ““ prop : 
occurring in 8. 420 of the Indian Penal Code does not necessarily mean that the 
thing of which a delivery is dishonestly desired by the person who cheats must 
have a money value or a market value in the hand of the person cheated. Even 
if the thing has no money value in the hand of the person cheated, but becomes a 
thing of value in the hand of the person who may get possession of it as a result of 
the cheating practised by bim, it would still fall within the connotation of the term 
“ property.” Now, if the word “ property” in s. 420 is taken to mean a thing 
which has a value while it is in the hand of the person cheated, even so in this 
particular case we are of the view that the import licence which was sought to be 
got by the accused from the office of the Chief Controller of Imports, Bombay, was . 
property within the meaning of s. 420 of the Indian Penal Code. In Krishnan 
In ret a question had arisen whether a licence for the driving of motor cars and 
other vehicles was property. It was not denied of course that such a licence was 
property in the hands of the licensee and it is not denied in the present case also 
that the import licence, if it had been given to Goldberg India, Ltd., by the 
office of the Chief Controller of Imports, would have been property in the hands of 
the licensees. It was argued in the abovementioned Madras case that the licence 
in question in that case had not become property until it had reached the hands of 
the licensee, and that so long as it was in possession of the licensing officer, it 
was not property but was merely a worthless piece of paper. The High Court was 
posed ie agree that not every ngih objectmight be property; for instance, 
they said that a piece of discarded rubbish thrown away in the street was perha 
not property. Their Lordships used the word * perhaps ’ as they were not entirely 
sure that even the discarded rubbish was not property. They said that perhaps 
it was not property. Then their Lordships went on to say that they did not think 
that the licence with which they were dealing in that case could be placed in the 
same category as the discarded rubbish. The Court was mindful of the fact in 
that case that the licence had no monetary valuetothelicensing authority. Butit 
was observed that, apart from the intrinsic value of the paper on which it was written, 
it had a substantial potential value. As soon as the licence reached the bands of 
the licensee, it acquired an actual value and the decision in that case proceeded 
on the basis that if a particular thing has got a potential value as distinguished from 
its actual value, the potential value would be sufficient to call that thing “‘ pro- 

rty” within the meaning of s. 420 of the Indian Penal Code. The pertinent 

observations which the Court made in this context were (p. 584) : g 

“Nor can it be said that an object becomes property only when it comes into the hands 
of some person who has an actual use for it...The lioensing authority was not willing tg 
part with the licence except to the person in whose name it was issued and he was parting 
with it for valuable consideration paid by the licensee. We do not, therefore, think that because 
to the Licensing authority the licence was of Little or no actual value it was not property.” 
These observations would apply to the facts of the present case, because here also 
the office of the Chief Controller of Imports was not willing to part with the import 
licence except to the person in whose nameit would be issued and who would have 


l Rew v. Surrey (North Hastern Area) 2 [1926] A. O. 746, 750. 
Assessment Commeitios: Ex parte Surrey Coun- 3 (ee) 9 App. Cas. 365, 
of Valuation Commitios, [148] 1 Ka B. 28, 32, á [1849] Mad. 578, 
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to pay valuable consideration for it. In the case before usthere is no doubt that 
the licence had potential value even when it was in the hands of the Chief Controller 
of Imports. policy of issuing import licences has a considerable bearing on 
the question of national economy. If more imports come into the country, it i£ 
obvious that the exchange conditions in the country would worsen, the trade condi: 
tions would suffer and the prosperity of the country as a whole would be jeopardised, 
Té is, therefore, that the authority issuing such licences had to satisfy itself that 
certain conditions were fulfilled before the licences could be given. Before an 
import licence would be given, the licensing authority would examine the question 
how the national economy would be affected by the grant and from that point of 
view there is no doubt that an import licence has got a considerable potential value, 
and that being so, in the light of the abovementioned authority, we have no diff- 
culty in holding that an import licence, even when it is in the hands of the licensing 
authority, is property within the meaning of s. 420 of the Indian Penal Code. 

In Local Government v. Gangaram? also, it was observed that a certificate that a 
person had an examination was property within the meaning of as. 415 and 
420 of the Indian Penal Code. Therefore, a person who obtained a certificate 
from a Deputy Inspector of Schools by stating untruly that he passed the exam- 
ination in a certain year, was guilty of an offence punishable under s. 420 of the 
Indian Penal Code. In the course of his judgment, Dhobley A. J. C. said 
(p. 281): ; i 

‘t. „Ib is contended for the accused that the certifloate cannot be called ‘property’ as it he 

no value whatsoever, it being merely a piece of paper. Whether a certain artiole is or is noi 
‘Property’ doea not depend upon ite pomessing a money or market value. An article may noi 
fetch any money in the market and still it may have a value to certain persons. In my opinion. 
the certificate which the accused obtained from the Deputy Inspector had a special value tc 
hoth of them, though that value could not be computed in money.” 
This would also show that although a particular thing may not have actual money 
value or a market value in the hand of a certain person, it may still have potentia. 
value and would be property within the meaning of s. 420 of the Indian Penal Code. 
It is, therefore, clear t even if the term “property” be construed to mean a 
thing which has a value in the hand of the person cheated, even so in the hands 
of the licensing authority the import licence in this particular case, which cer- 
tainly had a potential value, would be property within the Ineaning of s. 420 of 
the Indian Penal Code. 

On the other hand, if the word “ property ” is construed to mean that which 
acquires actual value ony after it goes into the hand of the person who cheats, 
even then there is no doubt that the provisions of s. 420 must apply to this case. 
For this, no authority is needed. Nobody disputes that the import Licence was a 
thing of considerable actual value to the licensees, namely Goldberg India, Ltd. 
Therefore, Mr. Somjee’s submission, namely that the provisions of s. 420 of the 
Indian Penal Code would not apply to the facts of this cage as the import licence 
was not property within the meaning of s. 420, has no force. 

If we examine the position in the English law on this subject, we find that there 
is a section which co nds to a. 420 of the Indian Penal Code and that section 
is 8. 82 of the Larceny Act, 1916, as amended by the Criminal Justice Act, 1948. 
Section 82 of the Larceny Act says : 

person who by any false pretence— 

(1) with intent to defraud, obtains from any other person any chattel, monsy, or valuable 
* security, or causes or procures any money to be paid, or any chattel or valuable security to be 
delivered to himself or to any other person for the use or benefit or on account of himself or 
any other person ; or 

(2) with intent to defraud or injure any other person, fraudulently causes or induces any 
other person l 

(a) to execute, make, accept, endorse, or destroy the whole or any part of any valuable 


shall be guilty of a misdemeanor and on conviction thareof liable ¢9 imprisonment for any 
term no} exceeding five years,” i 
} [1083] A, L R. Nag. 229, 
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In s. 420 of the Indian Penal Code, the word used is “property”. In s. 82 of the 
Larceny Act, the corresponding word used is “chattel”, and it was held in The 
Queen v. Martin? post, p. 1897, that it was not necessary that the chattel should 
be in existence when the false pretence was made. Wesee no reason why we should 
not construe the word ‘“‘property” used in the analogous s. 420 of our.Code as 
meaning that the thing in t of which the offence of cheating is committed may 
not be property in the hand of the person cheated, but becomes property only 
upon its passing into the hand of the person cheating. 

In any caso, there is no doubt that the import licence which the accused ee 
ed to obtain from the office of the Chief Controller of Imports was a valuable 
security, because the import eee would be evidence of title of the ron 
possessing it to import foreign goods into India. Therefore, quite i ective o 
whether the thing which the accused attempted to obtain from the office of the 
Chief Controller of Imports, namely the import licence, was property or not 
within the meaning of s. 420, it was certainly a valuable security, and from that 
point of view also, the offence of attempting to cheat, namely an offence under 
s. 420 read with s. 511, was committed by the accused in this case, because we 
find that s. 420 says: 

“Whoever chesta and thereby dishonestly induces the person deceived to deliver...to 

any person. ..anything...which is signed or sealed, and which is capable of baing converted 
into a valuable security, shall be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine.” 
In Superintendent and Remembrancer of Legal Affairs, Bengal v. Daulatram Mud? 
it was held that a transit pass (it was a forest pass) without which no forest produce 
could be removed was a valuable security within the meaning of s. 80 of the Indian 
Penal Code. It is obvious that an import licence without which no foreign goods 
could be imported would be a valuable security and, therefore, the words of s. 
420 “or to make, alter or destroy the whole or any of a valuable security” 
would in any event apply to this case and there would in any event be committed 
an offence under s. 420 read with s. 511, provided of course the prosecution 
establishes the facts which are alleged against the accused. 

[His Lordship after dealing with the merits of the case, concluded.] There 
was, in the circumstances of the present case, a clear criminal conspiracy between 
the accused to forge the auditors’ certificate, exh. B, and use that forged docu- 
ment as a genuine document for the purpose of obtaining an import licence from 
the Chief Controller of Imports, Bombay. - 

The appeals, therefore, fail and the-orders of conviction and sentence passed by 
the learned Magistrate upon the appellants are confirmed and the appeals are 
dismissed. Bail bonds cancelled. Accused to surrender to their bail. 


BavpEexak J. I agree with my learned brother. I will add a few words on 
the question as to whether it amounted to cheating by the two appellants to obtain 
a licence by using a forged auditors’ certificate. It is contended on behalf of the 
appellants that inasmuch as the offence under s. 420 is an offence against pro A 
the document in this case which it is alleged the two appellants wanted to obtain 
from the Controller must be shown to be property when it was delivered and it 
could not have been a document which was pro ag Fe his hands. It has got to 
be remembered however that all the offences in the Chapter are not offences against 
property, e.g. the offence of cheating itself. It could be committed by a person 
who, with the requisite intention, practises deception and induces the person so 
deceived to do or omit to do anything which he would not do or omit if he was not 
so deceived provided the act or omission causes or is likely to cause damage or 
harm to that person in body, mind or reputation. It is obvious that this is not an 
offence against property. 

The offence in s. 420 co nds to the offence of false pretences under the 
Larceny Act of 1916, s. 82 of which lays down as follows : 


"Every person who by any false pretence— 
1 (1867) L. R, 1 0. C. R. 58. 2 (1932) I. L. R. 69 Oal 1238. 
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(1) with intent to defraud, obtains from any other person any chattel, money, or valuable 
security, or causes or procures any money to be paid, or any chattel or valuable security to be 
delivered to himself or to any other person for the use or benefit or on account of himself or any 
other person...” P 
In Regina v. Boulton! the prisoner was convicted of obtaining by false pretences 
from a servant of s railway company a railway ticket of the company for a journey 
by one of their trains, and Wightman J. reserved the question whether the obtain- 
ing of such a ticket was obtaining a chattel of the company, with intent to cheat 
and defraud the company of the same, within the meaning of the corresponding 
earlier enactment 7 & 8 Geo. IV, c. 29, s. 58. After anitorenan Pollock C. B. 
said that the Judges were unanimously of the opinion that it came within the 
statute which makes it criminal to obtain a chattel by a false pretence. The 
ticket while in the hands of the party using it was an article of value entitling him 
to travel without further payment, and the fact that it was returned at the end of 
the journey did not affect the question. As in the case of larceny, to constitute 
an obtaining of a chattel etc. by false pretences under the Larceny Act, there must 
be an intention to deprive the owner wholly of his property, it has been questioned 
whether R. v. Boulton was rightly decided, though it was subsequently approved 
by the Court of Criminal Appeal in Horace Wiliam Chapman’, but in so far as it 
decided that the railway ticket was a chattel because while it was in the hands of 
the party using it, it was an article of value, its authority has never been doubted. 
It seems to me that the argument of potential value ultimately reduces itself to 
this argument because an article apparently has a potential value only because 
it has got an actual value in the hands of the person who obtains it by deception. 

In the second instance, I think that the licence in this case would be a 
valuable security for the reason that by that licence a right would have been creat- 
ed in the licensee to import goods. It is true, as has been pointed out on behalf 
of the appellants, that the goods could only be imported after payment was made 
and the permission to open a letter of credit was obtained. But these things do 
not make any difference to the fact that by the licence a right was actually creat- 
ed. A licence, e.g. to use a hotel room does not fail to create a right merely be- 
cause it may be subject to payment of rent for the use of the room. 

On, the merits, so far as accused No. 1 is concerned, I would not attach too 
much importance to the fact that he has signed the application which mentions the 
game figure as is to be found in the forged certificate. When one is the head of 
an, office, one very often signs applications, statements etc. because one has no 
reason to suspect anything. But the story of accused No. 1 seems to me to be 80 
incredible that, even apart from the corroboration which it receives by the sub- 

uent conduct of accused No. 2 by failing to make iries as to how the 
auditors certified the original application the in which were incorrect and 
his subsequent conduct in trying to make the Controller believe that the mistake 
in the original application was due to the fact that it was desired that certain 
applications should be made to the Controller in Delhi, it cannot possibly be said 
that the explanation given by him is one which may reasonably be true. 


Appeals dismissed. 


1 (1849) 1 Den. 508. 2 (1910) 4 Or. App. R. $76. 
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Before Mr. Justica Bavdskar and Mr. Justico Vyas. 
In re AZGARALLI NAZARALLI SINGAPOREWALLA.* 


Indian Ponal Oods (Act XLV of 1860), Seos. 161, 165A, 116, 109, 114—Oriménal Law Amendment 
Act (XLVI of 195%), Secs. 6, 7, 10-—Constitution of India, art. 14—Aocoused charged undar 
s. 161 read with s. 116, Indian Penal Code—Oriminal Law Amendment Act, 1958, coming into 
force during pendency of trial of acoused before Presidency Magistrate—Magistrate proceeding 
jurisdiction to try cass—Orininal Law Amendment Act, 1952, whether ultra vires of art. 1éof 
Constiution— Words “on the coming into foros of ihis enactment” whether mean not only imme- 
diately the Act comass into foroo but also after its coming inio forcse—Seation 1654, Indian Penal 
Code, whether retrospsotice—Aot discriminating between oases but not persons, when becomes 
violative of art. 14 of Constitadion. 

Prosecution against the accused commenced before a Presidency Magistrate on July 14, 
1951, and on September 27, 1951, a charge against them was framed under a. 161 read with 


with a. 116 of the Code after the coming into force on July 28, 1952, during the pendensy of 
the trial, of the Oriminal Law Amendment Act, 1952, and (2) whether the Criminal Law 
Amendment Act, 1952, was ulira vires of art. 14 of the Constitution of India on the ground 

Hold, that from July 28, 1952, when the Criminal Law Amendment Act, 1952, came into 
force, the Magistrate ceased to have jurisdiction to try the case, j 

that the conviction of the two [accused and the acquittal of the other accused must, 
therefore, be set aside, and d 

that the provisions of the Act were not violative of the principle of equal protection of 
law contained in art. 14 of the Constitution. 

Tn s. 10 of the Criminal Law Amendment Act, 1953, the wards “oñ the coming into force 
of this enactment” mean nob only immediately the Act oame into force but also “after” ita 
coming into farce, that is, whenever a Special Judge was appointed who had power to try 
the pending cases. 

Seotian 1654 of the Indian Penal Code, 1860, which was added to the Code by the Criminal 
Lew Amendment Act, 1052, and which came into force on July 28, 1952, had no application 
to acta committed before its enactment. 

Per Vyas J. The Act certainly discriminates between cases, but it is not discriminatory 
between persons. Tt is a class legislation which says thas certain classes or categories of 
cases, though triable exclusively by a Court which is deamed to be a Court of Session, shall 
be tried according to the procedure presaribed, not for the trial of sessions cases, but for the 
trial of warrant oases by the Magistrate. If makes no differentiation regarding protection 
of law as between persons charged with offences of the same clas. It is only when the 


Kedar Nath Bajoria v. State of W. Bengal, Kathi Raning Rawat v. Ths State of Saurashirat 
and Ohiranjit Lal Chaudhuri v. The Union of India,*, referred to. 

Ong Ramlal (accused No. 1) was a mehta in the employ of M. M. Baxa- 
bhoy & Co., Bombay, a firm of about fifty years standing which was doing business 
of exporting cloth and spices from India. Ali Hussein (accused No. 2) was #he 
manager of the firm and Azgaralli, Nuruddin and Shirajuddin (accused Nos. 8, 4 
and 5) were the receivers of the firm, appointed by the High Court. On Jul 
14, 1951, proceedings were commenced against the accused before the Presidency 
Magiatrate, 19th Court, Bombay, and on September 27, 1951, the charge against 
the accused was framed. The charge against the accused was under s. 161 read 
with gs. 116, 109 and 114 of the Indian Penal Code. The prosecution alleged that 
the accused had on July 29, 1950, offered a bribe of Rs. 1,285,000 to J. C. Barot, a 


* Decided, October 20, 1963. Oriminal Court, Bombay, in Case No. 755/P of 1951, 
Appeal No. 349 af 1953 (with Criminal Ap- 1 ers 8. 0. J. 580. 
pn No. 1304 of 1953), from orders Daves py 2 [1052] 8. 0. R. 435. 

. J. Gardhandas, Presidency Magistrate, 1 3 [1950] 8. 0. R. 869, 
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Sub-Inspector of Police attached to the Anti-Corruption Branch of the C. L. D. 
as a motive or reward for showing favour to the accused and to the firm of 
M. M. Baxabhoy & Co. in the exercise of his official functions, namely in the in- 
vestigation which J. C. Barot was conducting in the affairs of the firm, and had 
thereby abetted the commission of an offence under s. 161 by J. C. Barot, which 
offence was not committed by the said Barot in consequence of the abetment. 
Qn September 29, 1952, the trying Magistrate delivered judgment and convicted 
and sentenced accused Nos. 1 and 2 and acquitted accused Nos. 8, 4 and 5. 
Accused No. 2 appealed to the High Court against his conviction and sentence 
and the State of Bombay appealed against the acquittal of accused Nos. 8, 4 and B. 
Both the appeals were heard together. 


H. M. Chokst, Government Pleader for the State, in Cr. Appeal No. 849/58. 
K. A. Somjee, with S. F. B. Tyabjee & Co., for accused No. 8, in Cri. Appeal No. 


849/58. 
. C. Bhatt and S. A. Kera, with Taher &Co., for accused Nos. 4 and 5, in Cri. 


Appeal No. 849 of 1958. 
A. S. Pradhan, and P. A. Pradhan, for accused No. 2, in Cri. Appeal No. 1804 of 


1952. 
H. M. Choksi, Government Pleader, for the State, in Cri. Appeal No. 1804/52. 


BavpDEKaR J. These are two appeals, one an acquittal appeal and one a convic- 
tion appeal. The appeals arose from a case tried by the learned Presidency 
Magistrate, 19th Court, Bombay, in which five persons, accused No. 1, a mehta 
in the employment of a firm called Messrs. M. M. Baxabhoy & Co., accused No. 2, 
who is their manager, and accused Nos. 8, 4 and 5, who are the Receivers of the pro- 
perties of the firm in litigation in regard to it, were charged with offences under 
8. 161 read with s. 116 and further read either with g. 109 or s. 114 of the Indian 
Penal Code for offering to Jibhai Chhotalal Barat, a Bub-Inspector of Police 
attached to the Anti-Corruption Branch of the C. I. D., a sum of Rs, 1,25,000 as 
illegal gratification other than ee Temuneration as a motive or reward for his 
showing favour to the accused and to Mesers. M. M. Baxabhoy & Co. in the exercise 
of his official functions. The conviction appeal is by accused No. 2, and the ac- 
quittal appeal is, of course, by the State. 

The first point which arises in these appeals is as to whether the learned Magis- 
trate had jurisdiction to try the case, after the coming into force on July 28, 1932, 
during the pendency of the trial, of Act No. XLVI of 1952 called the Criminal 
Taw ich ent Act, 1052. It is not in dispute that under the provisions of s8. 6 
of that Act the State Government has constituted for Greater Bombay the Court 
of a Special Judge for the purpose of trying offences mentioned in cls. (a) and (b) 
of sub-s. (1) of that section. The Special Judge was appointed on September 28, 
1952, and the judgment in this case was delivered six days later on September 
29, 1952. 

Now, 8. 7 of the Act gave to the Court so constituted exclusive jurisdiction for 
trial of the offences mentioned in sub-s. (I) of s. 6. The first point which has been 
made, however, on behalf of the acquitted accused is that the same Act which 
congtituted the Special Court also added s. 165A to the Indian Penal Code, by which 
whoever abetted any offence punishable under s. 161 or s. 165 was made liable to 
be punished with imprisonment of either description for a term which may extend 
to three years, or with fine, or with both, whether the offence abetted was com- 
mitted or not. It is contended consequently that, to the facts alleged against 
the accused persons 8. 116 of the Indian Penal Code has no application, inasmuch 
as 8. 116 has application only when no expreas provision is made by the Code for 
the punishment of the abetment of an offence. Inasmuch as s. 165A which was 
added to the Code by the Criminal Law Amendment Act, 1952, prescribes a punish- 
ment for the abetment of the offence under s. 161, s. 116 has no application. The 
section, however, came into force only on July 28, 1952, and it had no retrospective 
application, for the reason that all Acts are presumed to be prospective, and s8. 
165A which imposes a higher penalty for abetment of the offences under ss. 161 
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and 165 has no application to acts committed before its enactment, it being per- 
fectly easy to read the section prospectively without doing violence to its language. 
The accused were, therefore, rightly tried for the offences under s. 161 when read 
with s. 116 further read with s. 109 or s. 114. It is contended, however, on behalf 
of the acquitted accused that, even go, cl. (b) of s. 6, sub-s.(7) had no application 
to the case against them, because s. 165A of the Indian Penal Code is specifically 
mentioned in cl. (a) of sub-s. p of s. 6, and it must be taken that there was not 
in existence, after the date of the enactment of Act No. XLVI of 1952, on*the 
criminal statute book, any offence falling within the purview of s. 161 read with 
B. 116, and consequently any offence like the abetment of the offence under g. 161 
when read with 8.116. That contention, however, cannot possibly be considered. 
In case 8. 165A of the Indian Penal Code was applicable only to offences committed 
after the date of its enactment, s. 116 which remained upon the statute book was 
available even if we consider only the cases of abetment of the offence under s. 161, 
for the punishment of offences which might have been committed before July 
28, 1952. 

In that case, the only question which remains, apart from a constitutional 
question, which will be mentioned last, ia whether there was anything in Act No. 
XLVI of 1952 which took away the jurisdiction of the learned trial Magistrate to 
try a case which had already been instituted in his Court and in which he had made 
considerable progress when Act No. XLVI of 1952 was enacted. Now, s. 7 of the 
Act took away the jurisdiction of the Courts mentioned in the Code of Criminal 
Procedure to try such offences, because of the opening words of sub-s. (1) to s. 7, 
“Notwithstanding anything contained in the Code of Criminal Procedure, 1898.” 
It is true that the question as to whether the section has got any application to 
pending proceedings has to be considered. But, in the first instance, no one has 
got a vested right in any particular forum. It is true that this Court has taken the 
view that when criminal proceedings are instituted, a right of trial by jury is a 
vested right. Also where a suit or a proceeding is instituted, the right of appeal to 
a superior Court is a right vested in a party from the date of the institution of the 
suit. But that is upon the ground that the right which was regarded as a vested 
right was of appealing to a Court superior to the Court to which a later enactment 
provides that an appeal shall lie. It cannot be said in this case that the learned 
Magistrate, who tried the appellants, was a Court superior to the Special Judge 
constituted under the Criminal Law Amendment Act. Coming next to the consi- 
deration that in this case proceedings had already been instituted in the Court of 
a particular Magistrate, our attention bas been drawn to the case of Venugopala 
v. Krishnaswamy. That was, however, a case decided under s. 88 of the Inter- 
pretation Act. In the second instance, the principle of that case appears to me 
to be that a right of action is a vested right, and that is especially so when the 
action has been instituted already. It is no argument to tell the plaintiff, who 
objects to an enactment, which is supposed to take away his right of action after 
it is instituted, that no vested right of his is taken away, because he can still in- 
stitute a suit outside the country, or, as the English lawyer puts it, outside the 
realm. The right to sue someone else outside the country is obviously illusory 
and no substitute for a right to sue in a domestic Court. 

But apart from anything else, in deciding the question as to whether the learned 
Magistrate had or had not jurisdiction to try the case after July 28, 1952, we must 
not read s. 7 alone. That section must be read with s. 10, which specifically 
has got application to pending cases, and if we look at the wording of the latter 
section, there is no doubt whatsoever that the Legislature had got, in enacting 
those two sections, a retrospective intent. What is the extent to which it in- 
tended that the Act should be retrospective may be considered later ; but on read- 
ing the two sections together, there is no doubt whatsover that the Legislature 
intended that the Act of 1952 should apply to pending proceedings, and even though 
this is made clearer in s. 10, inasmuch as the two sections have got to be read 
together, it must be taken that s. 7 is also retrospective, in so far as it takes away. 
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the jurisdiction of the other Courts to try the case. It is a well known principle 
of statutory construction that not only has the Act to be read as a whole, but if 
any portion of the Act makes it quite clear that a particular word bore a particular 
meaning, that meaning must be given to the word, when the intention is quite 
clear that the word bore that meaning throughout the Act, not only in the section 
which makes the intention clear, but wherever the word occurs. So in the Em- 
ployers Liability Act, 1880, one section prescribed that the notice shall be “given” 
whith might be satisfied by verbal notice, but another section provided that the 
notice shall be “served” on or “left” with another, plainly implying that the notice 
is to be in writing. The word notice in both sections had to be interpreted to mean 
EF 5 writing. In Canada Sugar Refining Co. v. Reg! Lord Davey said 

. 741): 

“... Every clause of a statute should be construed with reference to the context and the other 
clauses of the Act, so as, as far ar possible, to make a consistent enactment of the whole statute...’’ 
In my view, once it is quite clear that s. 10 shows the re ive intent of the 
E eN, 8. 7 also must be read retrospectively, with result that from 
July 28, 1952, the learned Magistrate who tried the case ceased to have jurisdiction 
to try the case which was before him. 

That result can also be arrived at from looking at the wording of s. 10 alone. 
That section says: 

“All cases triable by a Special Judge under section 7 which, immediately before the commence- 

ment of this Act, were pending before any magistrate shall, on such commencement, be forwarded. 
for trial to the Special Judge having jurisdiction over such cases.” 
It is true that s. 10 could have been worded differently. It might, for example, 
have stated that the Courts trying the pending cases shall cease to have jurisdiction 
to try them and the cases will have to be transferred to the Courts constituted 
under the Act. But even if the section does not say so specifically, inasmuch 
as the word “‘shall’ has been used, the case must necessarily be transferred from 
the Magistrate who is trying the case. The section, therefore, shows specifically 
an, intention that the Magistrate should not have any jurisdiction to try the case 
after the coming into force of the Act. 

It is true that the case is to be transferred only to a Special Judge appointed 
under the Act, and there was in this case no appointment for some time after 
July 28, 1952. But, in the first instance, it is impossible to read s. 10 as 
if it made the transfer of jurisdiction conditional upon the appointment of a Special 
Judge.:There would have been some force in such a contention, in case it was con- 
templated that whereas in some areas Special Courts would be constituted, yet 
in, others there would be no appointment of a Special Judge made. It is true that 
the section which empowers the State Government to appoint Special Judges 
uses the word ‘may’; but that does not mean that there was any option left to 
the State Government, because s. 7 provided that the Courta which would have 
jurisdiction to try the offences under s. 6(1) would cease to have jurisdiction to try 
them after the coming into force of the Act, and even if s. 7 was not retrospective, 
atrangements obviously had to be made after the coming into force of the Act 
for trial of offences mentioned in sub-s. (1) of s. 6 which may be committed after 
the coming into force of the Act. appointment of a Special Judge was 
obviously, therefore, really compulsory. 

Nbr would it avail any of the accused persons, who have been acquitted, any- 
thing, if this Court were to hold that the cessation of the jurisdiction of che Magis- 
trate was conditional upon the appointment of a Special Judge being made, 
for the reason, that it is not in dispute that in this case the appointment of Mr. 
Bakhle as a Special Judge for Greater Bombay was made on September 28, 
1952, and the learned trial Magistrate had not delivered his judgment prior to that 
date. He would cease to have jurisdiction, therefore, at any rate, from the ap- 
pointment of Mr. Bakhle. It is contended, however, on behalf of the acquitted 
istrate, before whom any cases are pending, the 
power to transfer the cases to a Special Judge but such power is to be exercised by 
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him only once, and that is, upon the coming into force of the Act. If there is any 
appointment made when the Act came into force, the trate would have 
power to transfer the case, which is pending before him, to the Special Judge having 
Jurisdiction over the case. But if, say, forexample, on July 29, 1952, at 11 a.m. 
the Magistrate, before whom the case is pending, found that there is no Special 
Judge having jurisdiction over the case appointed, his powers come to an end. 
Thereafter he could never exercise those powers. Mr. Somjee, who appears on 
behalf of the acquitted accused, relies in this connection upon the words “‘on ‘such 
commencement”. The Act came into force however at the moment next after 
the midnight of July 27. It is obvious that the State Government could not make 
any appointment before the Act came into force. It is contended, however, that 
it gould make the appointment before 11 o’clock on July 28, because it must be 
knowing that the Magistrates would have power to er the case if at all under 
the Act immediately upon the coming into force of the Act, and it ought to have 
made the appointment before the Magistrate took up his seat on the bench at 
11 o’clock. Theoretically this was possible, but it was not practicable as the High 
Court would have to be consulted. Besides if the Magistrates had got to exercise 
their power under the Act at 11 o’clock, there is no reason why the State Govern- 
ment, which gets powers on July 28, should also not exercise its powers whenever 
it started work. Nor is it clear to me why the Legislature should have intended that 
all pending cases should be transferred to the Courts of Special Judges at the 
magical hour of 11 a.m. on July 28. I would, therefore, interpret the words 
“on the coming into force of this enactment” to mean, not only immediately the 
Act came into force but also “after” its coming into force, that is, whenever a 
Special Judge was appointed who had power to try the pending cases. 

Finally, is a contention that the Act is ulira vires of art.14 of the Consti- 
tution. It is said, in the first instance, that the Act makes a distinction, between 
accused persons tried for the offence mentioned in sub-s.(1) and accused persons 
tried of other offences. It is only the former accused pergons who are to go before 
a Special Judge. Accused persons charged with other offences will be required to 
go elsewhere. The Legislature, however, must of necessity have wide powers of 
classification in order to prevent the mischiefs against which it aims its legislative 
action and no question of unequal treatment really arises unless persons in the same 
circumstances are treated differently. But even if we were to consider whether 
there is any rational basis for the classification which is impugned, I can well con- 
ceive the fogislatiss having decided to entrust the Special Judges with the trial 
of offences falling under a. 6, sub-s. (1), on the ground that cases of those offences 
formed majority of cases coming before the Courts in regard to the evil of corru 
tion against which the Criminal Law Amendment Act, 1952, is aimed. This Ob: 
jection is, obviously, therefore, unsustainable. It is true that the Act does make 
a distinction between the cases of persons charged with the offences under s8. 6(1) 
whose cases may have been committed to the Sessions Court and those whose cases 
have not. The former would be tried by the Sessions Court, even after the coming 
into force of the Act. On the other hand, where the case of a person who has 
committed an offence has not yet been sent up at all by the police, or where his 
case is pending before a Magistrate at the date of the commencement of the Act, 
the case will be tried by a Special Judge. But it seems to me that the classifica 
tion is obviously reasonable. It is true that the Special Judge is, at any rate if this 
State, usually a Judge of a Sessions Court; but the Legislature may well have 
thought that where a person is already committed to a Court of Session, he shoyld 
not be deprived of the advantage of a trial by that Court, where the accused would 
have an advantage of having the benefit of a jury, where the case is triable by a 
jury, and the opinion of the assessors, where the case is triable with the aid of the 
assessors. That is especially because the trial before a Sessions Court is usually 


fairly expeditious. classification is plainly in the circumstances reasonable. 
In my opinion, therefore, the learned trial Magistrate had no jurisdiction to try 7 
the case 


The conviction of accused No. 2 and the acquittal of accused Nos. 8, 4 and 5 
complained of by the State Government must be set aside. 
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Vyas J. A short but important point of law has arisen in this case and I wish 
to add my observations to what has been stated by my learned brother. There 
were five accused persons in this case and the charge them was under s. 161 
read with ss. 116, 109 and 114 of the Indian Penal Code. The prosecution case 
was that the accused had on July 28, 1950, offered a bribe of Rs. 1,25,000 to J. C. 
Barot, a Sub-Inspector of Police attached to the Anti-Corruption Branch of the 
C. I. D., ag a motive or reward for showing favour to the accused and to the firm 
of Mtesrs.-M. M. Baxabhoy & Co. in the exercise of his official functions, namely 
in the eeii e which Mr. Barot was then conducting in the affairs of the said 
firm, and thereby abetted the commission of an offence under s. 161 by Mr. 
Barot. The prosecution commenced before the learned Presidency Magistrate, 
19th Court, Bombay, on July 14, 1951, and the charge against the accused was 
framed on September 27, 1951. On September 29, 1952, the learned Presidency 
Magistrate delivered the judgment, convicted and sentenced accused Nos. 1 and 2 
and acquitted accused Nos. 8, 4 and 5. Accused No. 2 has appealed against his 
conviction and sentence and the State of Bombay has appealed against the ac- 
quittal of accused Nos. 8, 4 and 5. 

Today, the appeals are heard on a preliminary point only, and the preliminary 
point is as to the jurisdiction of the trial istrate to try and decide the case. 
It is contended by the learned Government Pleader for the State of Bombay and 
by the learned advocate for accused No, 2 that, since the coming into force on 
July 28, 1952, of the Criminal Law Amendment Act No. XLVI of 1982, the juris- 
diction of the learned Magistrate to try an offence under s. 161 read with s. 116 
of the Indian Penal Code was ousted, that since the said date (July 28, 1952) the 
said jurisdiction was vested exclusively in the Special Judge appointed under the 
Act and that, therefore, the continuance of the trial of the case by the learned 
Magistrate from July 28, 1982, onward was without jurisdiction, and accordingly 
the acquittals of accused Nos. 8, 4 and 8 and the conviction of accused No. 2 were 
u On the other hand, the learned advocate Mr. Somjee for accused No. 8 
and the learned advocate Mr. Bhatt for accused Nos. 4 and 5 have contended that 
the Special Judge appointed under the Criminal Law Amendment Act No. XLVI 


‘of 1982 had no competence to try an offence under s. 161 read with s. 116 of the 


Indian Penal Code and that, therefore, the Court of the learned trial Magistrate, 
where the case was commenced, was alone competent to continue to try it and 
decide it. 

In support of the learned Government Pleader’s contention, regarding the in- 
competence of the learned Magistrate, for want of jurisdiction in him, to continue 
the trial of the accused for an offence under s. 161 read with s. 116 of the Indian 
Penal Code from the date of the coming into force of the Criminal Law Amendment 
Act, 1952, which I shall hereinafter refer to as the “Act”, the learned Government 
Pleader has relied on as. 6, 7 and 10 of the Act. By s. 6(1), the Legislature em- 
powered the State Government to appoint Special Judges for the trial of certain 
offences, and the said offences were specified in cls. (a) and (b) of sub-s. (1) of 
the section. It may be noted that an offence under s. 161 was one of the offences 
mentioned in cl. (a) of sub-s. (1). Abetment of an offence under s, 161 was amongst 
the offences mentioned in cl. (b). Clearly, therefore, abetment of an offence under 
B. 161 was one of the offences, for the trial of which the State Government was om- 
powered by s. 6, sub-s.(1), of the Act, to appoint Special Judges. Section 7 of the 
Act provided that notwithstanding anything contained in the Code of Criminal 
Lape 1898, (Act V of 1898), or in any other law, the offences specified in sub- 
s.(2) of s. 6 shall be triable by Special Judges only. Thus, from July 28, 1952, 
onward, the abetment of an offence under s. 161 of the Indian Penal Code became 
an offence triable exclusively by a Special Judge under s. 7. Then s. 10 provides : 

“All cases triable by a Special Judge under section 7 which, immediately before the commence- 
ment of this Act, were pending before any magistrate shall, on such commencement, be forwarded 
for trial to the Specigl Judge having jurisdiction over such cases”. ~- $ 
The learned Government Pleader presses into service these provisions of the Act 
and contends that the jurisdiction of the Magistrate to continue the trial of the 
case of abetment of an offence under s. 161, which was pending in his Court im- 
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mediately before the commencement of the Act, was ousted by these provisions 
which made it obligatory upon the Magistrate to forward the said case for trial 
to the Special Judge ha jurisdiction over the case. 

The learned counsel Mr. Baines for accused No. 8 submits that on July 28, 1952, 
upon which date the Act came into force, a new offence was created and it was an 
offence under s. 165A to be inserted in the Indian Penal Code (Act KLV of 1860). 
With effect from July 28, 1952, the abetment of an offence punishable under s. 161 or 
8. 165 of the Indian Penal Code was made punishable under s. 165A, and it was made 
punishable with imprisonment of either description for a term which may extend 
to three years or with fine or with both. It ceased to be dealt with under s. 116, 
i.e. it ceased to be punishable under s. 116 under which the maximum punishment 
provided was imprisonment which may extend to one half of the lo t term pro- 
vided for the principal offence if the abettor or the person abetted was a public 
servant whose duty it was to prevent the commission of such an offence. In 
other words, Mr. Somjee contends that on and from July 28, 1952, s8. 116 ceased to 
be effective and, in the words of Mr. Somjee, “became a dead letter”. Mr. Som- 
jee’s contention is that an offence which was created by a section which is made a 
“dead letter” by the Act cannot be tried by a tribunal appointed under the Act, 
but its trial must continue to be held in the Court where it was pending before the 
coming into force of the Act. 

It is clear that a fresh case of abetment (i.e. abetment committed on and after 
July 28, 1952) of an offence under s. 161 must be tried by a Special Judge ap- 
pointed under the Act and according to the procedure prescribed by the Act. 
It would be an offence under s. 165A and not under s. 116. But we cannot agree 
with Mr. Somjee that a case of abetment, committed before the coming into force 
of the Act, of any of the offences mentioned in cl. (a) of sub-s. (1) of s. 6 of the 
Act, which was pending in a Magistrate’s Court immediately before the coming 
into force of the Act, would not be governed by the provisions of the Act, but must 
continue to be dealt with by the Court which was seized of it. That is not the 
scheme of the Act, and the provisions of the Act are clearly and expressly indicative 
of the contrary. Amongst the offences specified in cl. (b) of sub-s. (1) of s. 6, there 
is a mention of abetment of any of the offences specified in cl. (a); and s8. 7, sub- 
s. (1), provides that such an abetment shall also be triable by Special Judges only. 
Now, if the abetment of an offence under s. 161 or s. 165 is committed after the 
commencement of the Act, it would be an offence under s. 165A; but if the abet- 
ment of those offences was committed before the coming into force of the Act, 
it would be an offence under s. 116 read with s. 161 or s. 165, as the offence under 
8. 163A did not exist in the Code before the Act came into force. Clearly thus, 
the effect of cl. (b) of sub-s. (Z) of s. 6 read with sub-s. (7) of s. 7 is that, even 
if the abetment of an offence under s. 161 was committed before the coming into 
force of this Act (No. XLVI of 1952), which abetment would be an offence under 
8. 116 read with s. 161, the Special Judges appointed under the Act would alone 
be competent to try that offence. There is, therefore, no force in Mr. Somjee’s 
submission that the Special Judges appointed under the Act would have no com- 
petence to try cases of abetment under s. 116. 

Let us turn, next to a. 7, sub-s. (3), of the Act. It providesin terms that when a 
Special Judge is trying any case, which means any of the cases mentioned in cls. (a) 
and (b) of sub-s. (1) of s. 6, he “may also try any offence other than an difence 
specified in s. 6 with which the accused may, under the Code of Criminal Procedure, 
1898, be charged at the same trial.” Now, even if it were to be contended that the 
term ‘‘abetment”’ in cl. (b) of sub-s. (1) of s. 6 refers to the abetment committed 
after the commencement of the Act, even so it would appear that an offence of 
abetment under s. 116 of the Indian Penal Code would be covered by the expression 
“any offence other than an offence specified in section 6” and therefore it is clear, 
under the provisions of sub-s.(3) of s. 7, that when a trial takes place under the, 
Act for any of the offences specified in s.6,a person may be charged at the same 
trial with any offence other than those offences, for which “other” offence he could 
be charged at the same trial under the provisions of the Criminal Procedure Code, 
An offence ynder s. 116 would be such “other” offence, = 
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Then again s. 10 speaks of cases which are triable by a Special Judge under s. 7, 
but which were pending before a Magistrate immediately before the commencement 
of the Act. Obviously, the cases of abetment of offences punishable under s. 161 
or 8. 165, pending before a Magistrate immediately before the coming into force 
of the Act, could not be cases under s. 168A for the simple reason that s. 165A 
was not even in existence then, but must be cases under 8. 116, and s. 10 says that 
the Magistrate shall forward such pending cases to the Special Judge having 
jurisdiction over them. 

Now, if we were to accept Mr. Somjee’s submission that a case of abetment of 
bribery under s. 116, which was pending before a Magistrate immediately before 
the commencement of the Act, must be disposed of by the Magistrate himself, 
notwithstanding the coming into force of the Act in the meantime, 8. 10 would be 
rendered nugatory. It would have no meaning in that case and would serve no 
purpose. We must, therefore, reject the contention of Mr. Somjee. 

Mr. Somjee’s next contention is this : Immediately on the commencement of the 
Act, the Magistrate before whom the case of the accused persons was pending be- 
came possessed of the power to forward the case for trial to the Special Judge. The 
Act came into force on July 28, 1952. Therefore, says Mr. Somjee, on July 28, 
1952, at the usual prescribed time for commencing his judicial work, the Magistrate 
had become possessed of power to forward this case to the Special Judge. Now, 
the Special Judge having jurisdiction over this case was the Special Judge for 
Greater Bombay. But there was no Special Judge appointed for Greater Bombay 
on that date (July 28, 1952). He was appointed su uently. Therefore, says 
Mr. Somjee, the power to forward the case to the Special Judge, of which power the 
Magistrate had become possessed on the commencement of the Act, was exhausted 
or spent out before a Special Judge was appointed for Greater Bombay and could 
not be revived subsequently when the Special Judge was appointed. 

Now, even assuming that the Magistrate’s power to forward the case to the Special 
Judge was spent out before the appointment of the Special Judge was made— 
which view is clearly erroneous for the reasons to be presently stated,— even so, the 
Magistrate had no jurisdiction, on the commencement of the Act, to proceed with 
the trial of the case. On the Act coming into force, the Magistrate’s jurisdiction to 
continue the trial of the case was ousted, and the lapsed jurisdiction could not be 
revived, irrespective of whether the Magistrate’s power to forward the case to the 
Special Judge was exhausted or not for non-appointment of the Special Judge 
immediately on the commencement of the Act. 

Now, to say that the Magistrate’s power to forward the case to the Special Judge 
was exhausted because there was no Special Judge available immediately on the 
commencement of the Act to whom the case could be forwarded is to put an extreme- 
ly literal and unreasonable, indeed impossible, construction on the words “ on 
such commencement ” occurring ins.10. The Act came into force, as I have said, 
on July 28, 1952, i.e. it came into force at the smallest fraction of a second past 
12 mid-night of July 27, 1952. (See s. 5 (2) of the General Clauses Act). Now, if 
we accept the contention of Mr. Somjee, the Magistrate’s power to forward the case 
to the Special Judge would be exhausted and would come to an end if there was no 
Special Judge available at a fraction of a second past 12 mid-night of July 27, 1958. 
It was clearly impossible to make the appointment of the Special Judge simultan- 
oy with the coming into force of the Act. The State Government could not 
possibly have kept an order of appointment of the Special Judge ready at 12 mid- 
night of July 27, 1952, or a fraction of a second thereafter, for the simple reason 
that it would have been illegal to do go, as the power of the State Government to 
appoint Special Judges was to be derived from the Act itself. Until the Act came 
into force, there was no power in the State Government to appoint Special Judges. 
In other words, the State Government could make an appomtment of the Special 
Judge only after the Act came into force and not till then. Some time, however 
small or fractional, had to elapse between the two events, namely the coming into 
force of the Act and the appointment of the Special Judges by the State Govern- 
ment under the Act, but in that interval of time the Magistrate’s power to forward 
the case to the Special J udge would lapse, if we are to uphold Mr. Somjee’s construc- 
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tion of the words “ on such commencement.” It is thus obvious that Mr. Somjeo 
is advancing an impossible contention that if there was not available a Special 
Judge appointed under the Act when the Magistrate became possessed of power 
under the Act to forward the case to the Special Judge, the power would be ex- 
hausted. We must put a fair, possible and reasonable construction on the words 
“on such commencement”, and the reasonable construction must obviously be 
“on and after such commencement.” That being s0, as soon as the Special Judges 
are appointed by the State Government under s. 6 of the Act, the tes 
before whom the cases triable by Special Ju under s. 7 are pending must for- 
ward those cases for trial to the Special Ju having jurisdiction over them. 
Thus, this submission of Mr. Somjee must also fail. 

The main attack, however, which Mr. Somjee has made against the provisions of the 
Act (No. XLVI of 1952) is that they are violative of the principle of equal protec- 
tion of law contained in art. 14 of the Constitution. Article 14 provides : 

“The Stato shall not deny to any person equality beforé the law or the equal protection of the 

laws within the territory of India.” 
Now, Mr. Somjee contends that these provisions are offended against by the dis- 
criminatory legislation contained in the Act. Mr. Somjee says that although the 
Court of a Special Judge appointed under the Act is to be deemed to be a Court of 
Session (see 8. 8, sub-s. (3), of the Act), the procedure prescribed by the Act for the 
trial of offences mentioned in s. 6, sub-s. (1), is the procedure prescribed by the 
Code of Criminal Procedure for the trial of warrant cases by the Magistrates, the 
procedure in which the trial is without a jury and without the aid of assessors. 
Mr. Somjee’s challenge to the Act is that this is discrimination between the trial of 
persons accused of offences covered by s. 6, sub-s. 1), of the Act, and the trial of 
persons accused of offences which are outside the pale of g. 6, sub-s. (7), and which 
are also triable by a Court of Session. In the latter category of trials,the accused 
persons will be entitled to be tried with a jury or with the aid of assessors. Mr. Som- 
Jee contends that in this manner the provisions of the Act offend against the equal 
protection clause of art. 14 of the Constitution. 

In our view, the provisions of the Act are not violative of art. 14 of the Consti- 
tution. The Act certainly discriminates between cases, but is not discriminatory 
between persons. It is a claas legislation which says that certain classes or cate- 
gories of cases, though triable excluaively by a Court which is deemed to be a Court 
of Session, shall be tried according to the procedure prescribed, not for the trial 
of Sessions cases, but for the trial of warrant cases by the Magistrate. It makes no 
differentiation regarding protection of law as between persons charged with offences 
of the same class. It does not for instance lay down that one person charged with 
an offence under s. 161 of the Indian Penal Code shall be proceeded against in one 
way and another’ person charged with the same or similar offence shall be dealt 
with in another way. Equal protection of law is available under the Act to all 
persons charged with any of the offences specified in s. 6, sub-s, (1). “ The vice of 
discrimination,...consists in...singling out for different treatment one among a class of 
persons all of whom are similarly situated and circumstanced, be that class large or 
small” as observed in Kedar Nath Bajoriav. State of W. Bengal. There are cages 
where the Legislature itself makes a complete classification of offences and applies 
to those offences the law which it enacts. There are other cases where the i 
lature merely lays down, the law to be applied to persons or things answering to a 
given description or exhibiting certain common characteristics, but is unable to 
make a precise and complete classification, and therefore leaves it to an administra- 
tive authority to make a selective application of the law to persons or things with- 
in the defined group. In this latter class of cases, the administrative authority 
selects the persons to be brought under the operation ofthelaw. Such a legislation, 
of which s. 4 of the West Bengal Criminal Law Amendment Special Courts) Act, 
1949, is an instance, does discriminate between persons, and yet in Kedar Nath 
Bajoria’s case, a. 4 of the West Bengal Act was held to be constitutionally valid. 
In the present appeals, we are concerned with a legislative enactment in which the 
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Legislature has not left any power with the executive authority of the State to make 
a selection of persons for the application of the Act, but has itself classified offences, 
the trial of which has to be made by a specified tribunal and according to a specified 
procedure, and this it can clearly do without contravening art. 14 of the Constitu- 
tion. In Kedar Nath’s case, Mr. Justice Bose, although he dissented from the 
majority judgment respecting the validity of s. 4 of the West Bengal Criminal Law 
Amendment Act, 1949, agreed that in so far as the said Act made provision for the 
setting up of Special Courts and of Special Judges and in so far as it selected classes of 
offences which could be tried by them, it was a good legislation. In the Saurashtra 
Ordinance case (Kathi Raning Rawat v. The State of Saurashira!), power wes 
given, to the State Government to choose such offences or class of offences as were 
calculated to affect the public safety, the maintenance of public order, ete. for 
being tried in a Special Court and in accordance with the special procedure, and 
the Ordinance was held valid by the Supreme Court, as the basis of classification, was 
rational and as the Ordinance was not arbitrary but had a definite objective. 
In the appeals before us, we are dealing with the Act of the Legislature itaelf—as 
distinguished from the act of the executive Government of the State—and it hardly 
needs any statement that the Legislature is a sovereign authority so far as the law- 
meking in the State is concerned and, in the exercise of its legislative competence, 
it is competent to it to classify offences and prescribe a special procedure for the 
trial of those offences. It was observed in Kedar Nath Bajoria v. The State of 
West Bengal (p. 586}: 

“Whether an enactment providing for special procedure for the trial of certain offences is or is 
not discriminatory and violative of Article 14 must be determined in each case as it arisen, for, 
no general rule applicable to all cases can safely be laid down. A practical assessment of the 
operation of the law in the particular ciroumstances is necessary.’ 

Now, what is the practical asseasment of the operation of the Act we are dealing 
with? Clearly, the classification, of offences contained in the Act is calculated to 
serve a definite legislative purpose and is easily understandable in the context of 
the social conditions. In Chiranjitlal’s case (Chiranjit Lal Chaudhuri y. The Union 
of India}, Mr. Justice Fazl a omg from Willis’ Constitutional Law, observed 
t" Ifany set of facts could reasonably be conceived to sustain a classification, 
the existence of that set of facts must be assumed.” In the words of the majority 
judgment in Kedar Nath’s case, it is well-known that the existing conditions of the 
society give “special opportunities to unscrupulous persons in public services 
‘placed in positions of varying responsibility and charged with various duties to 
enrich themselves by corrupt practices and anti-social acta causing considerable 
loss to the efficiency of the services and impediment to the public good.” 
It needs hardly any imagination thatthe offences dealt with by this special legisla- 
tion are the offences relating to corrupt practices, and there 18 no doubt that the 
object of the Legislature in enacting the Act was to prevent or at least effectively 
check the social evil, namely the commission of such offences in the interests of the 
administration and social welfare. It is obvious that the legislators were satisfied 
that the penalties provided under the then existing ordinary law relating to corrupt 
practices did not have the desired effect of controlling, much lesa curing, the evil 
and, therefore, passed this special law whose policy is to impose heavier and deterrent 
sentences. The effective administration of the ordinary law of the land is facilitated 
and the policies underlying the various governmental measures stand a better 
chance of succeeding if the fountain of public services is purified. If an officer in 
charge of investigation into an offence under the ordinary law is bribed, the adminis- 
tration of law must suffer and become unhealthy. If unscrupulous persons 
amongst the persons charged with the operation, for instance, of income-tax law or 
with the working of various controls, etc. became dishonest and corrupt, results 
adverse to the State’s interests and to the interests of the society must follow. 
Viewed against this background, it would be seen that in passing this class legisla- 
tion providing deterrent punishment in glasses of cases relating to corrupt practices, 
the object of the Legislature was to control the social evil of corruption and thereby 
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make the administration of the State as pure, healthy and incorruptible as possible 
and so promote the welfare of the State and the society. Thus, the object of this 
special Act was good ; but it is not enough merely to have a good object. It is 
not enough merely to enact that the bribe-givers and bribe-takers shall be more 
severely punished and hope for good results. If evidence is destroyed or made to 
disappear or influence on witnesses supervenes so as to distort the truth, mere 
existence of the enactment on the statute book will hardly serve a useful purpose. 
This was clearly before the minds of the legislators and it was, therefore, that the 
Legislature laid down the principle that in the trial of the offences mentioned in 
s. 6, sub-s. (1), of the Act, the procedure will be shortened and simplified. It 
would thus be seen that the classification of cases made by the Act was based on 
“an intelligible principle, having a clear and reasonable relation to the object 
sought to be attained ” by the Act. In other words, the classification is not arbi- 
trary and therefore, although the Act does make a differentiation between the 
offences mentioned in s. 6, sub-s. (7), and other offences which are outside the pur- 
view of the Act, the said differentiation is not intended to deny the equal protection 
of law to the community, but on the contrary it is essential so that the protection 
of the ordinary law of the land may be effectively made available to the community. 
It is only when the discrimination is arbitrary end irrational, unfair and iniquitous 
that it becomes violative of art. 14 of the Constitution. Where there is an in- 
telligible principle behind the discrimination, and where that principle has a reason- 
able relation to the object sought to be attained by the Legislature by making the 
discrimination, there is no wiolation of art. 14. In our view, therefore, the provi- 
sions of the Act do not offend against the equal protection principle of the Constitu- 
tion. ; 
Lastly, it is contended by the learned advocate Mr. Bhatt for accused Nos. 4 and 
5 that, where a trial has been commenced before a certain Court, the accused has a 
right that it shall be continued before the same Court and shall be finished by the 
same Court, and that any legislation which amounts to an infringement of that 
right is bad legislation. In this connection, the case of Venugopala Reddiar v. 
Krishnaswamt Reddiar! is referred to. It was a casein which a suit was instituted 
in a South Indian Court. The suit properties which were immovable properties 
were situated partly in Burma and partly within the jurisdiction of the Court in 
South India. During the pendency of the suit, the Government of India Act, 
1985, came into force and Burma ceased to be a part of India from April 1,1987. A 
question arose whether the Court in which the suit was instituted continued to 
have jurisdiction to proceed with the trial even with regard to the properties situated 
in Burma. In support of the contention that the Court continued to have 
jurisdiction to proceed with the trial even in respect of the said properties, reliance 
was put on p ph (e), sub-s. (2), of a. 88, of the Interpretation Act, and on the 
principle of decision of the Judicial Committee in Colonial Sugar Refining Company 
v. Iroing.? So farass. 88, sub-s. (2), para. (e), ofthe Interpretation Act, is concerned, 
Their Lordships did not consider it necessary to examine its application to the case, 
as the principle of the ruling in Colonial Sugar Refining Co. v. Irving was considered 
sufficient for supporting decision of the High Court. Nevertheless, their 
Lordships said that the interpretation of para. (e) of sub-s. (2) of 8. 88 of the Inter- 
pretation Act was not free from difficulty. One view has been that what is saved 
is a substantive right acquired under the repealed enactment and that para. @), 
sub-s. (2), 8. 88, cannot be invoked in cases where the substantive Tight is not taken 
away by the repealing Act, but the forum for, or the method of, enforcing it is 
changed. The other view has been that a right to obtain relief in a suit pending at 
the time when the repealing enactment comes into operation is itself in the nature of 
a substantive right. Their Lordships, however, rested their decision on the principle 
of the ruling in Colonial Sugar Refining Co. v. Irving. 

In the appeals before us, reference to s. 88 of the Interpretation Act is hardly 
relevant. Here there is no repealed enactment and no repealing Act. Bys. 5, 
sub-s. (1), of the Act, certain amendments were made in s. 887 of the Criminal Pro- 
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cedure Code and by sub-s. (2) it was provided that those amendments would re- 
main in force for a period of two years from the commencement of the Act. Section 
7, sub-s. (1), provided that notwithstanding anything contained in the Code of 
Criminal Procedure, 1898, or in any other law, the offences specified in sub-s. (1) 
of a. 6 shall be triable by Special Judges only. Under s8. shed prs Judge may take 
cognisance of offences without the accused being commi to bim for trial. By 
these provisions of the Act, it could not be said that the Code of Criminal Procedure 
was repealed in any respect or to any extent. It might be said that in certain res- 
pects the Act contains over-riding provisions, but they cannot be said to be repeal- 
ing provisions, and the provisions of the Code of Criminal Procedure amended 
or affected by the Act could not be said to be repealed provisions. That being so, 
it is unnecessary to refer to s. 88, sub-s. (2), para. (e), of the Interpretation Act. 

In Colonial Sugar Refining Co. v.'Iroing the Judiciary Act was passed during the 
pendency of the action in the Court of first instance and it was held by the Privy 
Council that from the date of the initiation of the action, the suitor had aright of 
appeal to a superior tribunal according to the state of the law as it stood at the time 
of the commencement of the proceeding. In the words of their lordships in 
Venugopala Reddiar v. Krishnaswami Reddiar the decision in Colonial Su ar 
Refining Co. v. Irving necessarily involved ‘! the recognition of an equally valuable 
right that the proceeding should in due course be tried and disposed of by the 
tribunal before which it had been commenced.” Their Lordships further said 
that the principle that a statute should not be so interpreted as to take away an 
action which had been well commenced had been affirmed in various cases in differ- 
ing circumstances. In Marshv. Higgins! it wastobserved by Wilde C.J. that (p. 568) : 
«+ | It must have been well known to both branches of the legislature that strong and distinct words 
would be necessary to defeat a vested rig ht to continue an action which has been well conmmenced.”” 
The same principle was recognised in Cf. In re Joseph Suche and Co., Limited, 
Vedavalli Narastah v. Mangamma, and in Subbaraya Mudaliar v. Rakkt*. In the 
case before us, there are distinct words in the Act itself which clearly and unequi- 
vocally express the intentidn of the Legislature that the Special J Ae appointed 
under the Act will alone try the cases specified in s. 6 and that all cases triable by 
the Special Judges under s. 7 which, immediately before the commencement of the 
Act, were pending before the Magistrates, shall on such commencement be forwarded 
for trial to the Special Judges having jurisdiction over such cases. Thus, the 
contested right of the accused to have the case tried and disposed of by the Magis- 
trate before whom it was pending immediately before the commencement of the 
Act has been expressly taken away by the Legislature by passing the Act. In 
Maxwell’s “ Interpretation of Statutes,” 9th Edn., p. 282, also it is said : 

«*,,.No person has a vested right in any course or procedure. He has only the right of prosecution 
of defence in the manner prescribed for the time being, by or for the Court in which he sues, and 
if an Act of Parliament alters that mode of procedure, he has no other right than to proceed acoord- 
ing to the altered mode.” 

It may be noted that the Act with which we are dealing is an Act of Parliament and 
it is certainly competent to Parliament to Jay down that the mode of procedure in 
respect of cases mentioned ins. 6, sub-s. (1), of the Act,shall be altered in certain 
respects from the mode of procedure prescribed for ordinary cases triable by a 
Court of Session. That being so, we cannot accept the contention of Mr. Bhatt 
that the Court of the issued ‘Peainngy Magistrate, 19th Court, Bombay, where 
the case of the accused was commenced, was alone competent to try that case to a 
finish and that the Special Judge, Greater Bombay, appointed under the Act had no 
competence to try that cage upon the coming into force of the Act. 

For these reasons the preliminary point regarding want of jurisdiction in the 
learned trial Magistrate to try and decide the case must be answered in favour of 
the State and in favour of accused No. 2 who has been convicted by the learned 
Magistrate. In our view, on and after the commencement of the Act, the learned 
Presidency Magistrate, 19th Court, had no jurisdiction to proceed with the trial of 
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the case and decide the case. Accordingly, the learned Magistrate’s order convict- 
ing accused No. 2 and acquitting accused Nos. 8, 4 and 5 is set aside and the case 
will be sent to the Court of the Special Judge, Greater Bombay, for disposal accord- 
ing to law. 





Order set aside. 
APPELLATE CIVIL. l 
Before Mr Justios Dixit. 
GANPATI TIMMANNA HEGDE KADKOTA v. NILKANT SADASHIV 
GOUDA.* 


Otvil Procedure Cods (Aci V of 1908), O. XXT, 19(b)—Deores for specific performanos—Decros provid- 
“tng that plaintiffs to pay certain amount to defendant from amount deposited by plaintiffs in Court 
and defendant to exeouts sale-deed regarding suit proporky—Deores challenged in superior Cots 
and confirmed and plainiiffs awarded costs in all Courts—Ploinigffs in execution asking for 
exeoution of sale-deed in thew favow—Plaointiffs deducting ammount of costs from amount lying 
in Court payable to defendant under deorse—Apphoabitly of O. XXI, r. 19b), of Oode— Whether 
defendant bound to exeouts sale-deed under terms of deores. 

A decree for specific performance provided that the plaintiffs had to pay to the defendant 
Re. 2,172, out of an amount deposited in Court by the plaintiffs, and that the defendant had 
to execute a sale-deed in respect of the suit property in favour of the plaintiffs. The decree was- 
challenged in the appellate Courts, but it was confirmed and the plaintiffa became entitled 
to recover from the defendant Ra. 469-6-3 by way of costs in all the Courts. The plaintiffs 
then filed an execution application asking that the sale-deed be passed in their favour and 
withdrew the sum of Ra. 469-6-8 from the amount of Re. 2,172, which was then lying de- 
posited in Court. The defendant objected to the execution on the ground that the plaintiffs 
did not comply with the term of the decree which was that the plaintiffs were to pay to the 
defendant a sum of Rs. 2,172, and contended that the case did not fall withm O. XXI, 
T. 19b), of the Civil Procedure Code, 1908, and that, therefore, the plaintiffs could file sepa- 
rate proceedings to recover the amount of Ra. 469-68 :— 

Held, that the plaintiffs were entitled to rely upon O. XXI, r. 19(6), of the Code, and 

that apart from O. XXI, r. 19(6), the plaintiffs were also antitled to rely upon the language 
of the decree and to say that the defendant was bound to execute a sale-deed in favour 
of the plaimtiffa upon receiving Rs. 1,702-9-9 after deducting Re. 469-6-8 from the sum of 
Ra. 2,172. 

Even in a case where a decree for speciflo performance is worded im a different language, 
ie., where the decree provides that upon the plaintiff paying the defendant a stated sum 
of money, the defendant shall execute a sale-deed in favour of the plaintiff, in such a case 
also O. XXI, r. 19(6), of the Civil Procedure Code, 1908, may apply. 

i v. Ohidambara Kothanar,! agreed with. 
Ishri v. Gopal Saran? and Narasamma v. Venkateswara Rao,* referred to. 

NILKANT and others (plaintiffs) filed aguit against Ganpati (defendant) on June 
16, 1947, for specific performance of a contract in relation to certain property. 
While the suit was pending the plaintiffs paid into Court a sum of Rs. 2,500. 
On September 22, 1948, a decree in the suit was passed which provided inter alia 
as follows :— 

“ The plaintiffs do pay to the defendant Ra. 2,172 (two thousand one hundred and seventy 
two) thet is to say that the said amount is to be paid to the defendant out of the amount of 
Ras. 2,500 already deposited by the plaintiffs in the Court, A 

The defendant do execute the necessary sale-deed in respect of the suit property in favour 
of the plaintiffs. If the defendant fails to execute the sale-deed as aforesaid the plaintiffs should 
get the said deed executed by the Court an behalf of the defendant, The cost of the exegntion 
of the said sale-deed be borne by the plaintiffs alone,” 


* Dooided, September 14, 1963. Beoond (Junior Division), at Sirsi, in Darkhast Apr 
Appeal No. 1818 of 1952, from the decision of pljoation No. 57 of 1980, Hi 
R. Mirajkar, District Ju of Kanara, at i [1987] Mad. 59. 
Karwar, in Appeal No. 06 of 1951, reversing 2 er L F- B. 6 AIL 351, 
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After the passing of the decree the plaintiffs withdrew a sum of Ra. 828 from 
out of the sum of Rs. 2,500 paid into Court, thus leaving a sum of Rs. 2,172 
which was payable to the defendant under the decree. 

This decree was confirmed both in the lower appellate Court and the High Court 

The plaintifis became entitled to recover from the defendant a sum of Ra. 469-6-! 
by way of costs in all the Courts. 
. In 1950 the plaintiffe flled an execution application asking that the sale-deec 
be passed in their favour in pursuance of the decree passed on September 22 
1948. The plaintiffs by an application in the darkhast withdrew the amount o: 
Rs. 469-6-8 thus leaving a balance of Rs. 1,702-9-9. The defendant objected tc 
the execution contending that the plaintiffs were to pay to him a sum of Rs 
2,172, and as the plaintiffs did not pay this amount, they were not entitled tc 
execute the decree. 

The trial Judge dismissed the darkhast holding that no conveyance could be 
executed in the absence of full consideration. 

2 On appeal the District Judge set aside the order of the executing Court and sen! 
the case papers back to the executing Court for proceeding with the darkhast 
observing in his judgment as follows :— 

“...The fadgment-debtor-respondent is entitled to a larger amount than the amount to whiol 
the darkhestdar-appellants are entitled from the latter. The darkhastdars-appellants want t< 
make the very principle which has been laid in the above provision of O. XXI, r. 19, of the Oivi 
Procedure Code, to be made applicable to the facts of the present darkhaat. The learned pleada: 
for the judgment-debtor-respandent has not pointed out to me any legal objection to apply thi 
same principle to the facta of the present case. He has also not pointed out to ms any lege 
objection in the way of the darkhastdars in deducting the amount to which they are admitted] 
entitled from the judgment-debtors under the terms of the vary decrees on which both sides rel; 
for the amount which they are bound to pay to the respondent in order to make thamselva 
entitled to effect the necomary reconveyance deed from him. I personally also do not see any 
reason legally or otherwise to prevent the darkhastdars from doing so.” 


The defendant appealed to the High Court. 


K. G. Datar, for the appellant. 
G. N. Vaidya, for the respondents. 


Dour J. This is a second appeal in execution which raises a short questior 
which is whether the respondents are entitled to deduct a sum of Rs. 469-6-8 fror 
out of the amount of Rs. 2,172 paid into Court by them. The circumstances giving 
rise to the execution application out of which the appeal arises are these. 

On June 16, 1947, the respondents filed against the appellant a suit for specific 
performance of a contract. While the suit was pending, the respondents paid intc 
Court a sum of Rs. 2,800. The suit was eventually decreed on September 22, 1948, 
and the material terms of the decree were as follows : 

“The plaintiffs do pay to the defendant Rs. 2,172 (two thousand one hundred and seventy- 
two), that is to say, the said amount is to be paid to the defendant out of the amount of Ra. 2,50 
already deposited by the plaintiffs in the Court. 

The defendant do execute the necessary sale-deed in respect of the suit property in favour oi 
the plaintiffs. If the defendant fails to execute the sale deed, as aforesaid, the plaintiffs should 
get the said deed executed by the Court on behalf of the defendant. The cost of the execution 
of the said sale-deed be borne by the plaintiffs alone.” 

This decree was challenged in a first appeal and also in a second appeal, but in 
the two superior Courts the trial Court’s decree was confirmed. 

The position then was that under the terms of the decree the defendant was 
entitled to be paid to him a sum of Rs. 2,172 and the plaintiffs were entitled to 
recover from the defendant a sum of Rs. 469-6-8 by way of costs in all the Courts. 

In 1050 the respondents filed an execution application asking that the sale deed 
be passed in their favour. It appears that after the trial Court’s decree the 
plaintiffs withdrew a sum of Rs. 828 from out of the sum of Rs. 2,500 paid into 
Court, thus leaving a sum of Rs. 2,172, which was the amount payable to the de- 
fendant under the decree, The plaintiffs also deducted the sum of Ra. 469-6-8 
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which were allowed to them under the three decrees, thus leaving a balance of 
Rs. 1,702-9-9 in the Court as payable to the defendant. 

The defendant objected to the execution, contending that the plaintiffs did not 
comply with the term of the decree which was that the plaintiffs were to pay to 
the defendant a sum of Rs. 2,172, and since the plaintiffs did not pay the afore- 
said amount, the plaintiffs were not entitled to execute the decree. The trial 
Court accepted the contention of the appellant and ordered the darkhaat to be 
struck off. In the result, the respondents’ darkhast was dismissed. From that 
order the a eat went in appeal before the District Court of Kanara at Kar- 
war and the learned District Judge allowed their appeal, set aside the order of the 
executing Court and sent the case papers back to the executing Court for proceed- 
ing with the darkhast in accordance with law. From the appellate decree the 
defendant has come up in second appeal. 

Upon this appeal, Mr. K. G. Datar for the appellant relies upon O. XXI, r. 19, 
of the Code of Civil Procedure. So far as material, O. XXI, r. 19, provides: 

“Where application is made to a Court for the execution of a decree under which two parties 
are entitled to recover sums of money from each other, then,... - 

(b) if the two sums are unequal, execution may be taken out only by the party entitled to the 
larger sum and for so much only as remains after deducting the smaller sum, and satisfaction for 
the smaller sum shall be entered upon the decree,” 

It is not disputed by Mr. Datar that while the defendant is entitled to a sum of 
Rs. 2,172, the plaintiffs are entitled to recover from him a sum of Rs. 469-6-8. 
But his contention is that the present case does not fall within O. XXI, r. 19(b), 
and plaintiffs may file a separate proceeding to recover the amount. He says 
that it may well be that the respondents are entitled to recover from the appellant 
a sum of Rs. 469-8-8, but the appellant is entitled to recover from the respondents 
a sum of Rs. 2,172 and the decree is a decree for specific performance and in such 
a case the defendant is liable to execute a sale deed in favour of the plaintiffs 
upon the plaintiffs paying the defendant the sum of Rs. 2,172. Now, in this case 
the plaintiffs had already produced in Court a sum of Ra. 2,500, while the suit was 
pending. The decree in favour of the defendant was a decree for a sum of Rs. 
2,172. Apart from the language of O. XXI, r. 19(b), I amsatisfied that the plain- 
tiffs are entitled to deduct Rs. 4869-6-8 from the sum of Rs. 2,172. The decree 
reproduced already shows that the plaintiffs were to pay to the defendant Rs. 
2,172. That means that the defendant was entitled to execute this decree as 
against the plaintiffs for a sum of Rs. 2,172. Upon the language of the decree, 
therefore, it is obvious that the defendant could have executed this decree as 
against the plaintiffs. The decree does not provide that upon the plaintiffs paying 
the defendant a sum of Rs. 2,172, the defendant was to execute a sale-deed in 
favour of the plaintiffs. If that was the language of the decree, there would have 
been some force in the contention raised by Mr. Datar, but upon the language 
of the decree, I see no possible objection to the defendant executing the decree as 
against the plaintiffs fr a sum of Rs. 2,172, and there seems to be equally no 
objection to the plaintiffs executing the decree asegainst the defendant asking for 
the execution of a sale deed. But even if Mr. Datar were right upon the interpre- 
tation of O. XXI, r. 19(), it seems to me that there is no force in that contention. 
If the defendant was entitled to a sum of Ra. 2,172 from the plaintiffs, the plaine 
tiffs had a claim against the defendant to the extent of Rs. 469-6-8, and I do not 
see why the plaintiffs should not be entitled to rely upon O. XXI, r. 19(8). Here, 
an application is made to the Court for the execution of a decree, and on the pak 
uage of the decree, two parties are entitled to recover sums of money from eac 
other. If that is so, O. XXI, r. 19(5), clearly applies. But even in a case where a 
decree is worded in a different language, i.o., m jeni the decree provides that upon 
the plaintiff paying the defendant a stated sum of money, the defendant s 
execute a sale deed in favour of the plaintiff, in such a case also O. XXI, r. 19(6), 
may apply. That was the view taken in a Madras case reported in Chinnammal 
v. Chidembera Kothanar!. That case followed a decision of the Allahabad High 
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Court in Ishri v. Gopal Saran. After referring to the Allahabad case, this is 
what is stated (p. 68): 

“|, Mahmood J. points out very forcibly that whan under the same dearee both the plaintiff's 
right and the defendant's hability are declared, it would be idle to drive the former to a separate 
Proceeding to recover the costs.” 

In my opinion, that is the correct principle. There is also a later decision of the 
Madras High Court reported in Narasamma v. Venkateswara Rao* which follows 
Chinnammal’s case. In my ovinion, therefore, the respondents were entitled to 
rely upon O. XXI, r. 19(b), the Code of Civil Procedure, and apart from O. XXI, 
r. 19(b), the respondents were also entitled to rely upon the language of this decree 
and to say that the defendant was bound to execute a sale deed in favour of the 
plaintiffs upon receiving Rs. 1,702-9-9 after deducting Rs, 469-6-8 from the sum 


of Rs. 2,172. 
For the aforesaid reasons, the appellate decision is right. The appeal, therefore, 
fails and the same will be dismissed with costs. Appeal dismissed. 


Before the Hon'ble Mr. M. O. Ohagla, Chief Justice, and Mr. Justios Diait. 
PURSHOTTAMDAS HASSARAM SABNANI v. IMPEX. (INDIA), LTD.* 
Indian Limitation Act (IX of 1908), Seo. 14; art. 115—Arbitration Acè (X of 1940), See. 37(1)(5)— 
Plaintiff's sui barred by limitation under art. 115—Plaintiff relying on infructuous arbitration 
proceedings for saving limitation under s. 14—Applicabiity of s. 14 to arbitration proceedings 

—Plointiff whether ontitled to exclude tims taken up in arbtiraiton procesdsngs. 

fection 14 of the Indian Limitation Act, 1908, is not applicable to arbitration proceedings. 

The expreasions “a Court of first instance and a Court of appeal” in s. 14 of the Indian 
Limitation Act, 1908, refer to judicial Courts, i.e. Courte established by the law of the land, 
and not Courts ‘in the wider sense of domestic forums or tribunala. 

The time taken up in arbitration proceedings can be excluded, but that time can be ex- 
cludéd not under s. 14 of the Indian Limitation Act, but under s. 37(5) of the Arbitration 
Act, 1940, and in order to exclude time taken up in arbitration proceedings under,s. 87(5) 
there must be an order of the Court setting aside an award or there must be an order of 
the Court declaring that the arbitration agreement shall cease to have effect, and in that 
case the period between the commencement of the arbitration and the date of the order 
ia the period that has got to be excluded. 

The plaintiff's suit was out of time under art. 115 of the Indian Limitation Act, 1908, but 
for the purpose of savmg limitation under s. 14 of the Indian Limitation Act, 1908, he relied, 
upon certain arbitration proceedings which were abortive :— 

Held, that the time taken up before the arbitrator could not be excluded under s. 14 of 
the Indian Limitation Act, and 

that in view of s. 87(5) of the Arbitration Act, 1940, the plaintiff waa not entitled to ex- 
clude any time taken up in arbitration proceedings. 

Ramduti Rambissendass v. E. D. Sassoon & Co.1,explamed and distinguished. 

Firm Behari Lal v. Punjab Sugar Mills‘ end Fatehohand Gansshram v. Wasudoo Shrawan 
Dalal," dussented from. 

On September 21, 1948, one Purshottamdas (plaintiff) entered into a contract 
with Impex (India), Limited, (defendants), for the purchase of 2500 yards of printed 
cotton haircord of U. K. origin. The shipment was October/November 1948, 
and the contract was a C. I. F. contract. In pursuance of this contract the plain- 
tiff opened a letter of credit in favour of the suppliers, Michael Settons’ Sons 

sand wood, Ltd., London, who shipped the goods from the United King- 
dom on November 80, 1948. The suppliers received £855-11-10 equivalent to 
Rs. 4,826-4-9, the agreed price of the goods from the plaintiff’s bankers and the, 
plaintiff received from his bankers the relative documents between January 11, 
1949, and January 19, 1949. On January 11, 1949, the plaintiff paid to the 
o defendants Rs. 287-14-0 as commission under the contract. 


1 iat) L L. R. 6 All. 851. Suit No. 579 of 1952. 

2 (1944) Mad. 118. 1 (1929) L. R. 58 L A. 128, 

* 7 October 31, 1953. Fist Appoal s., a 81 Bom. L. R. 741. 
isi f£ J. M 2 [1948] A. I. R. AlL 162. 


No. 228 of 1953, from the decision o 
Shelat, Judge, City Civil Court, Bombay, in 3 [1948] A. L R. Nag. 334. 
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In the course of clearing the goods the plaintiff found from the customs authority 
that the goods did not bear the mark “made in England” and that, therefore, the 
laintiff was not entitled to the preferential duty at 18 per cent. but that he would 

ve to pay at the rate of 60 per cent. On February 21, 1949, the plaintiff paid 
a duty of Rs. 2,869-18-0 at the rate of 60 per cent. and cleared the goods. 

On February 22, 1952, the plaintiff filed the present suit, in the Bombay City 
Civil Court, against the defendants, claiming Rs. 2,008-14-0 being the difference 
between the preferential customs duty on textile goods of British manufacture and 
similar goods of non-British manufacture which he had to pay in clearing the goods. 
He claimed this amount as damages on the footing of a breach of warranty by the 
defendants. The trial Judge dismissed the suit, observing in his judgment, as 
follows :— 

“Two things seem to be clear fram this decision [Ramduit Rombissendass v. H. D. Sassoon 
& Co., 81 Bom. L. R. 741] (1) thas in the case before their Lordships the question was not for 
excluding the time spent in arbitration from the time to be computed in a subsequent suit and 
(2) that since they held that s. 8 and s. 14 of the Limitatién Act applied to the facta before them 
by way of analogy, they in terms were not called upon to define what a civil proceeding or a Court 
would mean although it must be said that they did say thet ‘so also civil proceedings in a Court 
cover civil proceedings befare the arbitrators.’ But it is clear to my mind reading thas decision 
that the main concam of their Lordships was to decide the general question whether it would 
be a valid defence or not for a party before an arbitrator that the claim of the party opposite 
was barred by limitation and they answered it by saying that since all contracts are to be governed 
by the existing law inoluding the law as to limitation such a defence has to be taken into considera- 
tion by sa arbitrator. 3 
As a result of the decision in Ramdut?’s case s. 87 was introduced in the Arbitration Act adopt- 
ing it from s. 16 of the English Arbitration Act of 1984 Section 87 gives statutary recognition 
of the right of a party in arbitration proceedings to take up a plea of limitation, But is must 
also be said that s. 87 of the Arbitration Act does not affect the language of either s. 3 ors. 14 
of the Limitation Act in that ib does not expressly provide that an arbitration is a civil proceeding 
before a oivil Court... 

Earlier than the case of Ramdutt s. 14 of the Limitation Aot came to be considered by our 
High Court in Lavman Ganssh Ramohandra v. Keshav Govind Deshpande, 43 Bom. 201, and 
though the faota were different there in that the contention was that an application before the 
Oollector under a. 11-A. of the Watan Act was not a civil proceeding and the Collector was not a 
‘Court’, the observations of Heaton and Hayward JJ. are of use. At p. 206 of the report one finds 
Heaton J. stating that ' Seo. 14 of the Limitation Act to my mind clearly refers primarily to 
suta and proceedings such as are dealt with in the Schedule to the Limitation Act iteelf. If 
a. 14 can apply to proceedings taken before a Collector, ane would expect that the application 
on which those proceedings were begun would also be an application of the kind covered by the 
Limitation Act.’ With great respect the same observation can be made as to arbitration proceed- 
ings. Dealmg with s. 14 Hayward J. at p. 209 of the report obearved “Those words refer ex- 
preaaly to otvil proceedings whether ina Court of first instanoe or in a Court of appeal and 
appear to me to point particularly to regular civil proceedings in ordinary orvil Courta under the 
Civil Procedure Code’, No doubt, the question whether the arbitration proceeding is a aivil 
proceeding before a Court was not before Heaton and Hayward JJ., but their construction of the 
worda of s. 14 was not placed either before the Allahabad or the Nagpur High Court in the cases 
aforecited by me. The interpretation besides put on a. 14 is not inconsistent with the 
and the reasons employed in Ramdutt’s case by their Lordships of the Privy Council and no case 
of our High Court differing from it haa been shown to me. That construction is binding vfpon 
me in any event and I must therefore find thet the plaintiff would not be entitled to deduct the 
period spent upon the arbitration proceedings from the period of limitation in the suit, g 
Assuming however that it is found that s. 14 applied to the facta of this case, tho next question 
is whether the plaintiff prosecuted hia remedy before the arbitrators with diligence ? The 
correspondence put in by the plaintiff shows that on September 27, 1950, he nominated his arbi- 
trator and on October 14, 1950, the defendants likewise appointed theirs. But for more than a 
year the plaintiff did nothing except that on November 15, 1951, his advocate informed the other 
side that his arbitrator Uttamchand having left the service in M/S Kishinchand Chellaram had 
become ineligible and had appointed a fresh arbitrator. Correspondence thereafter continued 
between the parties until about the end of November 1951 and then again there was a complete 
lull until February 22, 1952, when this suit waa filled. There can be no doubt therefore thas 
conalderable time waa allowed to lapse in between this correspondence and the filing of the suit 
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and it cannot in these circumstances be said that the plaintiff had prosecuted his remedy bfore 
the arbitrators with any diligence. If he found between these periods that the arbitrators were 
not proceeding with the arbitration he could have taken steps under the Arbitration Act which 
were open to him but there is no doubt that he allowed things to drift. I find therefore that s. 14 
in these circumstances has no application to the plaintiff's suit,” ý 

The plaintiff appealed to the High Court. 


B. A. Chandiramani, for the appellant. 
EK. S. Cooper, with Maloi Ranchheddas & Co., for the respondent. 


Cuacua C. J. This appeal arises out of a suit filed by the plaintiff claiming a 
sum of Rs. 2,008-14-0 being the difference between the preferential custom duty 
on textile goods of British manufacture and similar goods of non-British manu- 
facture which he alleges he had to pay in clearing the contract goods after their 
arrival in the Port of Bombay. This amount he claimed as damages on the foot- 
ing of a breach of warranty by the defendants. 

The question that arises in limine is whether the suit is barred by limitation. 
The contract of sale is dated September 21, 1948, and the seller is the defendant 
and the purchaser is the plaintiff and the goods that were sold were printed cotton 
haircord which were described as of U. K. origin. - The shipment was October/ 
November 1948 and the contract was a C. I. F. contract. The payment was to be 
made by a confirmed and unequivocal letter of credit to be opened by the purchaser 
in favour of the British suppliers Messrs. Michael Settons’ Sons and Hallwood 
Ltd., London. It appears that the plaintiff opened the letter of credit, the goods 
arrived in Bombay, and the suppliers were paid the price out of the letter of credit 
opened by the plaintiff. Dispute then arose between the plaintiff and the Customs 
authorities as to the duty that he had to pay. If these goods were of U.K. origin, 
the duty he would have to pay would be 18 percent. and if they were of non-U. K. 
origin, then the duty he would have to pay would be 60.per cent. He was asked 
to pay andin fact he did pay at the rate of 60 per cent., the Customs authorities taking 
the view that the goods were of non-U. K. origin,. The documents which consti- 
tute really the delivery under a C. I. F. contract were tendered to the plaintiff 
between January 11, 1949, and Jan 17, 1949, and the plaintiff filed the present 
guit on February 22, 1952, claiming the difference between the amount that he 
would have to pay on the basis of 18 percent. duty and the 60 per cent. duty 
which in fact he paid. It is not disputed by the plaintiff that the article that 
governs this case is art. 115 of the Limitation Act, and if no other factor was to be 
taken into consideration, the suit was filed beyond three years and the suit would 
be out of time. But what is relied upon by the plaintiff for the purpose of saving 
limitation is the fact that there were certain infructuous arbitration proceedings, 
and the plaintiff wishes to exclude the time taken up by these arbitration proceed- 
ings. The section of the Limitation Acton which the plaintiff relies is s. 14. That 
section provides : 

“In computing the period of limitation presoribed for any suit, the time during which the 
plaintiff has bean prosecuting with due diligence another civil proceeding, whether in a Court of 
first instance or in a Court of appeal, against the defendant, shall bô excluded, where the proosed- 
ing Js founded upon the same cause of action and is prosecuted in good faith in a Oourt which, 
from defect of jurisdiction, or other cause of a like nature, is unable to entertain it.” 

There is no doubt that the arbitration proceeding was founded upon the same cause 
of action as the present suit and it is not in dispute that those proceedings were 
prosecuted in good faith. The trial Court has held that assuming s. 14 applies, 
those proceedings were not Apres with due diligence. For the purpose of this 
argument we will assume that they were prosecuted with due diligence, and the 
question which still remains to be determined is whether s. 14 has any application 
to the facts of this case. Looking at s. 14 and giving to it its plain natural con- 
struction, it is clear that the islature never intended that proceedings before an 
arbitrator should come within, the ambit of this section. Undoubtedly, proceedings 
before an arbitrator may be civil proceedings, but what is emphasised by s. 14 
is that they must be civil proceedings in a Court of first instance or in a Court of 
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appeal. “Therefore, the intention of the Legislature was to apply this section to 
judicial Courts which hear suits and from whose decision an appeal lies to a higher 
Court. The opening words of s. 14 refer to computing the period of limitation 
prescribed for any suit. Therefore, when the period of limitation is computed in 
respect of a suit filed in a civil Court, what has to be excluded is a suit or a civil 
application which was being prosecuted in another Court or in the Court of appeal, 
Therefore, if wo were to strictly construes. 14 it is clear that the plaintiff would not 
be entitled to exclude the period taken up in arbitration proceedings. À 

But what is relied upon by Mr. Chandiramani is a decision of the Privy Council 
which has given an extended meaning to the expression “civil proceeding in a 
Court” used in s. 14 of the Limitation Act. The Privy Council case is reported in 
Ramdutt Ramkissendasev. E.D. Sassoon & Co. There the Judicial Committee was 
dealing with two arbitration proceedings. One arbitration proceeding bad become 
abortive and the other arbitration proceeding on the same cause of action was 
undertaken, and the question that arose was whether in the second arbitration 
proceedings the time faken upin the first arbitration proceedings could be excluded, 
and the main question that the Judicial Committee had to decide was whether the 
Limitation Act itself applied to proceedings before an arbitrator, and the Privy 
Council held that ifa claim was barred by limitation, and if no suit could be filed on 
that claim, it stood to reason that that same claim could not be litigated before a 
domestic forum, and therefore the Privy Council held that the Limitation Act app- 
lied to arbitration proceedings. Then the next question was whether time taken 
up in the earlier proceedings could be éxcluded unders. 14, and the Privy Council (and 
this is important to note), not on an interpretation or construction of 8. 14, but by 
analogy, applied the provisions of s. 14 to the earlier arbitration proceedings and 
held that tho time taken up in the earlier arbitration proceedings could be excluded 
by analogy under s. 14, and the Privy Council cited with approval the observations 
of Mr. Justice Greaves (p. 188): 

“it is urged that having regard to the wording of s. 14 of the Limitation Act this section 
cannot apply. This argument however does not seem to me to be well founded. If limitation, 
as I think it does, applica in arbitration proceedings, the law of limitation applicable is that lald 
down in the Limitation Aot, 1908, which is expreased to apply to suits, appeals and certain 
applicationa to Courts. If, therefore, this Act is to be applied to arbitration proceedings not- 
withstanding the words above referred to, I see no reason why s. 14 of the Act should not apply. 
If it is said that the wording of the section is not apposite to arbitration proceedings it could 
equally be said that the wording of the Act iteelf is no’ apposite.” 

And at the bottom of p. 188 their Lordships make it clear that they were applying 
s. 14 by analogy because this is what they say : 

“In their Lordships’ opinion the analogy of the Indian Limitetion Act requires that an arbi- 
trator should exclude the time spent in prosecuting in good faith the same claim before an arbi- 
trator who was without jurisdiction.” 

And it was by analogy that the Privy Council held that the expression ‘“‘civil 
proceedings in a Court” used in s. 14 must be held to cover civil proceedings be- 
fore arbitrators whom the parties have substituted for the Courts of law to be the 
Judges of dispute between them. ' 

Now, the case before us is not identical with the case which the Privy Council 
was considering. The Privy Council was considering two arbitration proceedings. 
The Limitation Act strictly did not apply to those proceedings at all. They 
applied the Limitation Act by analogy and they went on also to apply the principle 
of s. 14 to arbitration proceedings. Before us we have a suit to Thich the Limita- 
tion Act expressly applies and therefore there can be no question of applying 8. 14 
by analogy, and if s. 14 was strictly construed, as we have already pointed out, 
it cannot possibly cover a case of arbitration proceedings. 

But Mr. Chandramani relies on a decision of the Allahabad High Court in Firm 
Behari Lal v. Punjab Sugar Mills*, where on facts identical to those before us the 
Allahabad High Court held that s. 14 of the Limitation Act applied to arbitration 
proceedings. There Mr. Justice Collister and Mr. Justice Bajpai relied on the 


1 (1929) L. R. 58 L A. 128, 2 [1948] A. L R. AlL 162, 
s. o. 81 Bom. L. R. 741. 
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Privy Council decision and extended the application of s. 14 to a case which was not 
Hain before the Privy Council. With respect to the learned Judges, if they had 
t they were extending the principle of s. 14 by analogy and they were 
one it a wider interpretation than the Privy Council had given, we would have 
appreciated the argument. But in the judgment it appears that the learned 
Judges have taken the view that even on a strict construction the word “Court” 
used in s. 14 would cover a domestic forum. It is difficult to agree with that view. 
As already pointed out, s. 14 does not merely refer to “Court”, but it refers to 
“a Court of first instance and a Court of appeal”, and these expressions in our 
opinion make it amply clear that what the Legislature had in mind were judicial 
Courts, Courts established by the law of the land, and not Courts in the wider 
sense of domestic forums or tribunals. This decision of the Allahabad High Court 
has been followed by the Nagpur High Court in Fatechand Ganeshram v. Wasudeo 
Shrawan Dalal. That High Court also construed the word “Court” used in s. 14 
of the Limitation, Act as not only statutory Courts but also arbitrators and ‘pro- 
ceedings before them. The learned Judge below bas found himself unable to 
accept the view taken by the Allahabad High Court and the Nagpur High Court 
and he has rightly pointed out that the Privy Council decision does not directly 
apply because the facts that their Lordships were considering were different and 
that the decision must be restricted to the facts of that case. 
- But the position now, in our opinion, has been wholly simplified by the new 
Arbitration Act. Neither the Allahabad High Court nor the Nagpur High Court 
had the new Arbitration Act before them, because the decisions arose before the 
new Act was put on the statute book. The relevant section that we have to 
consider is s. 87(1) and that sub-section provides that all the provisions of the 
‘Indian Limitation Act shall apply to arbitrations as they apply to proceedings in 
Court. Therefore, the Legislature having the decision of the Privy Council be- 
fore it, instead of leaving it to the Courts to apply the provisions of the Limitation 
Act by analogy, expressly by a statutory enactment applied the provisions of the 
Limitation Act to the proceedings before arbitrators. Therefore, after s. 87(1) 
‘was enacted no further question arises as to the application of the principles 
of the Limitation Act merely by analogy to proceedings before arbitrators. Then 
we have sub-s. (5) of s. 87 and that provides : 
ahere tho Cooch ordara that an award be pet ando Ges drdad aitai tho Shannan RACE AA 
arbitration, that the arbitration agreement shall cease to have effect with respect to the difference 
referred, the period between the commencement of the arbitration and the date of the order of 
the Court shall be excluded m computing the time prescribed by the Indian Limitation Act, 1008, 
for the commencement of the proceedings (including arbitration) with respect to the differance 
referred.” 
Therefore, we have now a statutory provision for exclusion of time taken up in 
arbitration, proceedings when a suit is filed, and the question arises of computing 
the period of limitation with regard to that suit, and the time that has got to be 
excluded is only that time which is taken up as provided in s. 87(6). There must 
,be an order of the Court setting aside an award or there must be an order of the 
Court declaring that the arbitration agreement shall cease to have effect, and the 
iod between the commencement of the arbitration and the date of this order 
18 the period that has got to be excluded. It is therefore no longer open to the 
Court to rely on s. 14 of the Limitation Act as applying by analogy to arbitration 
proceedings. If the Legislature intended that s. 14 should apply and that all the 
time taken up in arbitration proceedings should be excluded, then there was no 
reason to enact s. 87(6). The very fact that s. 87(5) has been enacted clearly shows 
that the whole period referred to in s. 14 of the Limitation Actis not to be excluded 
but the limi riod indicated in s. 87(6). Therefore, whatever validity the 
Nagpur and the Alishabad decisions may have had before the Arbitration Act of 
@ 1940 was passed, in view of the provisions of s. 87(5) it is clear that s. 14 of thé 
Limitation Act cannot be made applicable to arbitration proceedings.” Undoubt- 
edly, the time taken up in arbitration proceedings can be excluded, but that 


1 [1948] A. L R. Nag. 334 
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time can be excluded not under s. 14 of the Limitation Act but under s. 87(5) 
of the Arbitration Act, and in order to exclude time taken up in arbitration pro- 
ceedings the tests laid down by the Legislature in s. 87(6) must be applied and 
satisfied. t 

Now, if we were to apply those tests, no time can be excluded in this particular 
case. The award has not been satisfied, nor has there been an order declaring the 
arbitration agreement to cease to have effect. All that happened was that,there 
were certain arbitration proceedings which were abortive and nothing came out 
of it. Time thus taken up before an arbitrator is time which cannot be excluded 
under s. 87(5). Itmay seem rather curious—and it may also in certain cases result 
in hardship—as to why the Legislature should not have excluded all time taken up 
in good faith before an arbitrator just as the time taken up in prosecuting a suit or 
an appeal in good faith is excluded. But obviously the islature did not intend 
that parties should waste time in infructuous proceedings before arbitrators. The 
Legislature has clearly indicated that limitation having once begun to run, no 
time could be excluded merely because parties chose to go before an arbitrator 
without getting an award or without coming to Court to get the necessary order 
indicated in s. 87(6). p 

In our opinion, therefore, in view of s. 87(5) of the Arbitration Act it is clear 
that the plaintiff is not entitled to exclude any time taken up in arbitration pro- 

ings. The result, therefore, is that the suit is barred by limitstion and the 

learned Judge was right in dismissing it. 

[The rest of the judgment is not material to the report. 

The result is that the appeal fails and must be diami with costs. 


Appeal dismissed. 


Before the Hon'ble Mr. M. O. Chagla, Ohief Justios. 
DULLAB GANPAT MALI v. VALLAB GANPAT MALI.* 

Bombay Tenanoy Act (Bom. XXIX of 1939), Secs. 26, 12, 144(1)(2), 6—Tenanis paying rent to 
landlord under lease—Londlord applying undor s. 12 to get reasonable rent fixed so as to in- 
orease reni payable under leaso— Whether landlord entitled to such increase of rent, 

Section 26 of the Bombay Tenancy Act, 1989, prevents any provision of the Act being 
construed so as to limit or abridge the right of the tenanta. Hence reasonable rent under 
the Act can only be fixed so as not to crease the rent payable by a tenant under an agree- 
ment, The rent may be decreased, but it cannot be increased. It is, therefore, not open 
to a landlord under the Act to have a reasonable rent fixed so as to increase the rent which 
the tenant is liable to pay under a lease. 

Onn Dullab and another (applicants) who were agriculturists were the tenants 
in occupation of certain lands at Taloda in West Khandesh which were owned 
by Gopaldas. The applicants were the tenants of Gopaldas since 1948 and the 
lease was for a period of ten years, the rent payable being Rs. 175 per year. 

On July 7, 1948, Gopaldas filed an application before the Mamlatdar of Taloda 
under s. 12 of the Bombay Tenancy Act, 1989, to get the rent of Rs. 175 increased 
to Rs. 840 on the ground that that was the reasonable rent. The application was 
dismissed. There were appeals to the Civil Judge at Dhulia and ultifnately 
the High Court remanded the case to the lower Court with directions that it should 
ascertain and settle reasonable rent under s. 12 of the Act and dispose of the appli- 
cation on merits. 

The application again came up before the Mamlatdar of Taloda who gave his 
finding about the reasonable rent but dismissed the application on the ground that 
under s. 80 of the Bombay Tenancy and Agreultiral Lands Act, 1948, the applica- 
tion for enhancing rent to the prejudice of the tenant was not maintainable. On 


appeal the Civil Judge at Dhulia set aside the order of the Mamlatdar on March” 


* Decided, November 18, 1953. Civil Re- ponedi R. M Kulkarni, Civil Judge (Senior 
vision Ap ion No. 952 of 1952 (with Orvil i ion, at Dhulia, in Tenanoy Appeal No. 1 
Rev. Appl. No. 953 of 1052), from an order of 1951. 
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10, 1952, and fixed the reasonable rent of the lands at Rs. 840 per year commencing 
from 1948-49 onwards, under s. 12 (8) of the Bombay Tenancy Act, 1989. 
. The applicants applied in revision to the High Court. 

The application was heard with Civil Revision Application No. 958 of 1982. 


R. V. Patwardhan, for the petitioners. 
G. B. Madbhact, for the opponent. 


CmaaLa C. J. The question that arises in these two revision applications is 
whether under the Tenancy Act it is open to a landlord to have a reasonable rent 
fixed so as to increase the rent which the tenant is liable to pay under a lease. 
In revision application No. 952 the lease is for 10 years and rent reserved is 
Rs. 175, and in revision application No. 958 the lease is also for 10 years and the 
rent reserved is Rs. 125. The Civil Judge, Senior Division, Dhulia, has fixed the 
reasonable rent in revision application No. 952 at Rs. 840 and in revision application 
No. 958 at Rs. 245, and it is against these orders that these two revision applications 
are preferred. 

Turning to the old Act of 1989 which applies, 8. 14A provides : 

“(1) The rent payable by a tenant other than a protected tenant shall be the rent agreed 

upon between such tenant and his landlord. Where there isa dispute as regards the reasonable- 
ness of the rent payable according to such agreement the rent payable thall be the reasonable 
rent determined under sub-section (%)." 
The contention of Mr. Madbhavi for the landlord is that the landlord has disputed 
the reasonableness of the rent, and even though an agreement may provide for the 
rent, it is open to the landlord to have the reasonable rent determined under sub- 
s. (2) of 8. 14A. Sub-section (2) provides: 

“(2) For the determination of reasonable rent under sub-section (1) either the tenant or the 

landlord may apply in writing to the Mamlatdar within whose jurisdiction the land is situated. 
Such application shall be in such form as may be prescribed. Thereupon the provisions contained 
in sub-sectians (#) to (11) of s. 12 shall, so far as may be, apply.” 
There is a similar provision with regard to a protected tenant under a. 5, and s. 12 
lays down the mode of determining the reasonable rent. Mr. Madbhavi empha- 
sises sub-s.(2) of s. 14A and contends thatit is not only a tenant but also a landlord 
who can apply for determination of a reasonable rent, and therefore the Legisla- 
ture clearly contemplated that if the landlord applies for determination of a 
reasonable rent, the rent fixed under the agreement may be increased, and therefore 
the contention is put forward that the Civil-Judge was right in increasing the rent 
fixed under the lease, as he took the view that the rent fixed was not a reasonable 
rent. Now, s8. 26 provides: 

“No provision contained in this Act shall be construed to limit or abridge the rights or pri- 
vileges of any tenant under any usage or law for the time being in force or arising out of any 
contract, grant, decree or order of a court or otherwise howsoever.” : 

Section 26 is clearly an overriding provision of the law. It overrides every pro- 
vision of the Act and lays down that no right or privilege of a tenant can be limited 
or abridged if such right or privilege arises under any usage or law for the time be- 
ing in force or arises out of a contract, grant, decree or order of the Court. It is 
clear that the right of the tenant not to pay more than a particular rent arises out 
of a cohtract between him and the landlord, and s. 26 precludes any provision of 
the Act being so construed as to limit or abridge the right of the tenant, and 
therefore I do not see how it is open to the Court to increase the rent fixed under 
the agreement on the ground that the rent is not reasonable. Once the rent is 
increased the right of the tenant under the agreement is abridged or limited, and 
that s. 26 does not permit. I see there are difficulties in the way-of accepting this 
construction of 8. 26. In the first place it may be said that it brings about a rather 
Domalous situation. It gives a right to the tenant to reduce the rent and it does 
not give a corresponding right to the landlord to increase the rent. It must be 
borne in mind that the Tenancy Act was put on the statute book for the purpose 
of the protection of tenants in the State of Bombay and every provision in the 
Act has to be looked at from the point of view of the object that the Legislature 
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had. I also see the difficulty of explaining why the Legislature provided under 
8. 14A(2) for a landlord to make an application for the fixing of a reasonable rent. 
If a landlord is permitted to make such an application, clearly the intention was 
that the rent fixed under an agreement may be increased. As has often been 
pointed out, the Tenancy Act is not very happily drafted and we come across many 
inconsistencies and anomalies. But one thing is clear that s. 26 in emphatic 
terms prevents any provision of the Act being construed so as to limit or a ridge 
the right of the tenants, and thereforé I must come to the conclusion that reasonable 
rent under the Act can only be fixed so as not to increase the rent payable by 4 
tenant under an agreement. The rent may be decreased, but it cannot be in- 
mer In my opinion, therefore, the learned Judge was wrong in increasing 
the rent. 
Both the orders of the learned Judge below will therefore be set aside and the 
orders of the Mamlatdar restored with costs throughout. 
Orders set aside. 


Before Mr. Justice Shah. 

MAHIBUB USMAN MODI v. VITHAL SAKHARAM GADADE.* 

Hindu loaw—Alisnation—Mortgags by widow of property inherited from husband—Sals of property 
by reversioner—Whether transfereo gots property free from alienation—Transferes whether 
entitled to raise plea that alienation by widow without legal necessity or bensfit to extate. 

Under Hindu law if a reversioner has not previously elected to affirm an alienation by a 
limited owner and is not estopped from challenging it, a transfer of the property by the re- 
versioner, ignoring the alienation by the limited owner, would be a clear indication of the 
intention of the revermoner to avoid it, and the transferee would get the property free from 
the alisnation if the alienation by the limited owner is not supported by legal necessity or 
benefit of the estate. Such a transferee is entitled to claim the benefit of the plea that the 
alienation by the limited owner was for purposes not binding upon tho estate. 

Thakar Singh v. Msi. Uttam Kaur,! Thakur Prasad v. Musammat Dipa Kuer, Nishakar 
Ohakravarti v. Ram Kumar Tewari, and Bhagwat Dayal Singh v. Debi Dayal Saku,‘ referred to. 

Sitaram v. Khandu,! Govind v. Deskappa,* Maharaja Kesho Prasad Singh v. Chandrika 
Prasad Singh’ Bipat Mahion v. Kulpat Mahton,* Shanmughasundaram Pillai v. Parvati 
Ammal,’ and Bijoy Gopal Muberji v. Krishna Mahisht Debi, distinguished. 

Onz Sakharam died leaving a widow Savitra who inherited his property. On 
December 4, 1925, Savitra executed a possessory mortgage bond in respect of 
certain lands inherited by her from her husband in favour of Bhimshankar (defen- 
dant No.6) forRs.2,500. On July 12,1929, Savitra executed the suit mortgage bond 
for Rs. 2,000 in favour of Dhondi in ect of the same lands and some other sur- 
vey numbers inherited by her. Defendant No. 6 filed a suit against Savitra and 
Dhondi to recover Rs. 8,580 by sale of the mortgaged property but his suit was 
dismissed by the trial Court on February 2, 1981. On appeal, the appellate Court 
on March 12, 1982, modified the decree of the trial Court and awarded to defend- 
ant No. 6 Rs. 500 with interest payable out of the life estate of Savitra in the 
mortgaged property. Defendant No. 6 thereafter brought to sale the life estate 
of Savitra in the mortgaged property in execution of the appellate decree and pur- 
chased it himself. 

Savitra then adopted Vithal (defendant No. 1), who was then a minor, as a son 
to her deceased husband. Sometime thereafter Savitra died, Defendant‘No. 1, 
after the death of Savitra, sold the suit mortgaged lands to one Awate (defendant 
No. 2). On June 11, 1946, Dhondi assigned his mortgage rights under the suit 


* Decided, October 18, 1953. Second Ap- (1907) L. R. 351. A. 48, 
No. 874 of 1952, from the decision of V. a, o. 10 Bom. L. R. 280. 
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assed by V. O. Angadi, Civil Ju (Junior 6 (1987) 40 Bom. L. R. 589. 
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mortgage in favour of Mahibub (plaintiff). : 

The plaintiff on August 10, 1946, filed the present suit against defendants Nos. 
1, 2, 6 and others for enforcement of the mo dated July 12, 1929, and claimed 
a decree for Rs. 4,000. Defendant No. 1 by his written statement contended that 
he was not aware of the mortgage and of the consideration thereof. He further 
contended that defendant No. 2 had agreed to pay off the mo debt due to 
the Kero: Defendant No. 2 contended that the mortgage was bogus and was 
not binding upon defendant No. 1 and, therefore, it was not binding upon him, 

and that the mortgage was not supported by legal necessity. 

The trial Court found that the mo was genuine and for full consideration 
and was executed for legal necessity. Accordingly the trial Judge passed a pre- 
liminary mortgage decree declaring that the amount due on the mortgage was 
Rs. 4,000. 

Defendant No. 2 appealed and the District Judge held that the mortgage was 
executed for legal necessity for Rs. 100 and he, therefore, modified the decree of the 
trial Court and declared that an amount of Rs. 200 was due on the mortgage at the 
date of the suit. The District Judge also held that defendant No. 2 was entitled 
to contend that the mortgage was not binding upon defendant No. 1 and conse- 
quently not binding upon him, as it was not supported by legal necessity, and 
observed as follows in his judgment :— 

“It is well settled that the persons, who are entitled to impeach alienations made by a Hindu 
widow or other limited heir, are obviously the next reversloner. The right is, however, not con- 
fined to the reversioners alone. Any person who has an interest in the succession can impeach 
an unauthorized transaction. The right of the Crown taking the estate by escheat to impeach 
the unauthorized alienation made by the Hindu widow has bean recognized in Collector of Masu- 
Kipatam v. Cavaly Venoaia (8 M. I. A. 529). Similarly, the right of a landlord to whom the holding 
of a tenant reverts on the tenant’s death without leaving heirs to challenge an unauthorized 
alienation of the holding made by the tenant, a Hindu widow with a limited estate, is also ro- 
oognised in Prasad Nath Jogi v. Ambica Prasad Singh (D Pat. 515). The important question, 
however, is whether a transferee of the property from a reversioner after the reversion har fallen 

- into possession can challenge the unauthorized disposition made by the Hmdu widow holding the 
limited estate. The ruling in Sitaram v. Khandu (45 Bom. 1065) can, in my opmion, be distin- 
guished on the ground of the special facta involved in that case. The prior mortgages of the property 
under the widow was held in that case not entitled to challenge the subsequent gift of the pro- 
perty made by the mortgagor and to resist the donee’s claim to redeem him on the ground that 

the gift was invalid. The observations made in that case to the effect that the alienation by a 

Hindu widow holding the limited estate oan be challenged by the revarmoner and reversioner 

alone, therefore. appear to me to be obier dictum. It is true that in In re Appavu Naichen 

(A. L R. 1981 Mad. 877), the observations made m Bijoy Gopal Mubaryt v. Krishna Mahishi Dobi - 

(84 Oal. 820) that the reversioners and the reversioners alone can dispute the gift made by a 

Hindu widow holding a lhmited estate and that if the reversioners chose to allow the property 

to which they were entitled to remain in the possession of the donee, it was their affair and no one 

elso can object to it, were quoted with approval. Mayne in his Hindu Law, eleventh edition, 
has also observed in para. 651 that an alienation made by a Hindu widow or other limited owner 
can be avoided only at the instance of a oo-widow or the reversioners and not by third parties. 

In Bipat Mahion v. Kulpat Mahion, (13 Pat. 182), it was held that an alienation by a 

Hindu widow even without legal necessity was valid as against strangers to the reversion and 

that such questions as those of legal necessity, the adequacy and the passing of the consideration 

could only be raised by a limited class of parties and not by strangers. Mr. Gupte, in his Hindu 

Law, bond edition, while commenting on Art. 180, in para. 73, has observed that any person 

interested in the estate such as the Crown, provided there are no heirs, or the heir or legal re- 

presentative of the actual reversioner, or the assignee or transferee of the actual reversioner may im- 

peach the unauthorised alienation made by the Hindu widow holding the lmrted estate. In 

Ram Bharose v. Bhagvan Lin (10 Luck. 87) the alienation was challenged by ons of the reversion- 

ers and the transferees of some of the other reversioners. The report shows that their right to 

challenge the alienation was recognised, but the claim was dismissed on the ground that the aliena- 
tion by the widow not being void but voidable, the reversioners, who were the nearest reversioners 

@ when the succession opened, were precluded by their acts and agreements from challenging the 
alienation. The Privy Council decision in Bhagwat Dayal Singh v. Debi Dayal Sahu (35 Cal. 

420) shows that a transferee from a reversioner after the reversion fell into possession was en- 

titled to challenge the unsuthorigeq aligqatiọn made by the Hinda widọw Holding the limited 
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etate. It is true that the suit to challenge the alienation was instituted by the transferee and 
the transferor-reversioners. The report, however, shows that their Lordships rejected the ob- 
jection that the sale deed executed by the reversioner in favour of the transferee was void being 
affected by the doctrine of chammperty and maintenance and decided the case on the footing 
that it was a valid document. They set aside the alienations and allowed the claim made by the 
transferee. This decision is, therefore, a positive authority to show that a transferee from the 
reversioner after the reversion fell into possession is entitled to challenge the unauthorized 
alienation made by the Hindu widow holding the limited estate. Thie right, of course, is subject 
to the proviso that the reversioner was not estopped from cha]lenging the unauthorised alienftion 
by reason of the election he made to affirm the transaction.” 


The plaintiff appealed to the High Court. 


V. M. Tarkunde, for the appellant. 
S. Q. Patwardhan, for respondent No. 2. 


Sman J. On the death of Sakharam Gadade, his widow Savitra inherited his 
property. On July 12, 1929, Savitra executed a deed of mortgage to secure re- 
payment of Rs. 2,000 in favour of one Dhondi Imam mortgaging some lands includ- 
ing Survey Nos. 27, 85, 85/1, 85/8, 56/1 and 66/8 inherited by her from her hus- 
band. The period of the mortgage was 5 years. Savitra then adopted Vithal 
(who was a minor) as a son to her deceased husband. Savitra died some time 
thereafter. After the death of Savitra, Vithal sold the mortgaged lands to one 
Ramrao Awate who is respondent No. 2 in this second appeal. The plaintiff as 
an assignee of the rights of the mortgagee Dhondi Imam filed suit No. 598 of 1946 
in the Court of the Civil Judge (Junior Division) at Barsi against Vithal, Ramrao 
Awate and others for enforcement of the mortgage dated July 12, 1929, and claimed 
a decree for Rs. 4,000. 

Vithal by his written statement denied knowledge of the mortgage and of the 
consideration thereof. He also contended that Awate had agreed to pay off the 
mortgage debt due to the plaintiff. Awate contended that the mortgage was 
‘bogus’ and was not binding upon Vithal and consequently it was not binding upon 
him, and that in any case it was not supported by legal necessity. 

The trial Court held that the mortgage was genuine and for full consideration 
and was executed for legal necessity. The learned trial Judge accordingly passed 
the usual preliminary mortgage decree declaring that the amount due on the 
mortgage was Rs. 4,000. 

Awate appealed to the District Court at Sholapur against the decree of the trial 
Court. In appeal the learned District Judge held that the mortgage was executed 
for legal necessity for Rs. 100 only and that the realconsideration for the deed was 
Rs. 1,600. The learned District Judge also held that Awate was entitled to con- 
tend that the mortgage was not binding upon Vithal and consequently not binding 
upon him, as it was not supported by legal necessity. The District Court there- 
fore modified the decree of the trial Court and declared that an amount of Rs. 200 
was due on the mortgage at the date of the suit. The plaintiff has come to this 
Court in second appeal, against the decree passed by the District Court. 

Counsel for the plaintiff has urged two pointsin support of the appeal : (1) that 
Awate being a stranger to the reversion was not entitled to challenge the 
mortgage by Savitra on the ground that it was not supported by legal necessity ; 
(2) that in any case there was legal necessity for Rs. 500 and a decree for payment 
of that amount, together with interest at the stipulated rate, should have been 
passed. 

The second point is easily disposed of. Even though there is some discrepancy 
between the finding recorded by the District Judge on the 4th issue and the ob- 
servations made in para. 14 of his judgment, it is evident that the District Judge 
found that out of the amount of Rs. 500 alleged to have been received by Savitra 
before the execution of the mortgage deed only Rs. 100 were required for purposes 
of legal necessity. That is a finding of fact, which is binding upon this Court in 
Second Appeal. 

The principal contention, however, is that Vithal alone, as the reversioner to the 
estate of aram, was entitled to avoid the mortgage by Savitra on the ground 


€ 
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that it was not supported by legal necessity, and that Awate as a purchaser from 
Vithal of the property could not avoid the mortgage. Itwas urged that Awate was 
a stranger to the reversion and a right to avoid an alienation by a limited owner 
in excess of her authority couldonly beexercised by the actual reversioner and by 
no one else. It was submitted that an alienation by a Hindu widow in excess of 
her authority was not void but only voidable, and the actual reversioner entitled 
to the estate on the death of the widow alone could avoid it by pleading that the 
alienation was not supported by legal necessity or benefit to the estate. It was 
submitted that the right to set aside an alienation was personal to the reversioner 
and that no person other than the actual reversioner 1s entitled to challenge the 
alienation, even if such other person be interested in the estate, and that therefore 
the contention of Awate as purchaser from Vithal of the suit property that the 
mortgage by Savitra was not supported by legal necessity, could not be entertain- 
ed when no such contention was raised by Vithal in his written statement. i 
I am unable to agree with the contention that the right to avoid the alienation 
by a limited owner is personal to the reversioner and the benefit thereof cannot be 
availed of by persons who are not reversioners. It is truethat the reversioner is not 
bound to avoid an alienation by a limited owner. He may elect to abide by it and 
treat it as valid (See Raja Modhu Sudan Singhv. Rooke1). He may by his conduct 
be estopped from avoiding the alienation by a limited owner by assenting to the 
same or by joining in the alienation. (See Ramgouda Annagouda v. Bhausaheb’). 
But where the reversioner has not elected to affirm the transaction, either before 
or after the succession opens, and is not otherwise estopped from challenging the 
transaction, the reversioner has the right to avoid the transaction. The right to 
avoid the transaction relates to the property disposed of, and is not a personal 
Tight. If a reversioner has not previously elected to affirm the transaction and 
is not estopped from challenging it, a transfer of the property by the reversioner 
ignoring the alienation by the limited owner would beaclear indication of his 
intention to avoid it. Till the reversioner elects to set aside the alienation, 


_ the right of the reversioner in the estate alienated is inchoate. When he 


elects to exercise his right to the estate alienated, the right becomes concrete. 
If by expressing an unequivocal intention to avoid an alienation by a limited 
owner the reversioner treats it as a nullity and then transfers the estate as if it is 
free from the alienation, the transferee is undoubtedly entitled to get the estate if 
the transfer is not supported by legal necessity or benefit to the estate. Similarly, 
when the reversioner expresses an unequivocal intention to avoid the alienation 
by the limited owner by transferring the property, the transferee, in my judg- 
ment, would get it free from the alienation if the alienation is unautho- 
rised. Now, Vithal transferred to Awate the property in eguit free from the 
mortgage. There is nothing to show that before the transfer to Awate he had 
elected to affirm it or that he was otherwise estopped from avoiding it. Vithal 
having transferred the property in suit free from the mortgage, he must be regarded 
as having made an unequivocal declaration of intentionthat he was not bound by 
the mortgage executed by Savitra. In order to make his election to avoid the 
alienation effective it is not necessary that the reversioner should seek inter- 
vention of the Court. By the very act of transfer of the estate to Awate, Vithal 
must be held to have unequivocally declared his intention not to be bound by the 
mortgage by Savitra. (See Bijoy Gopal Mukerji v. Krishan Mahishi Debi*). The 
assumption underlying the argument of counsel for the plaintiff that the alienee 
from Vithal was attempting to exercise the option to avoid the mortgage, is in my 
judgment unfounded. The transfer by Vithal to Awate itself amounted to an 
élection not to be bound by the mortgage executed by Savitra. It is true that 
Vithal by his written statement did not plead that he hed avoided the mortgage 
or that he was avoiding the mortgage thereby. Vithal even pleaded by his 
written statement that Awate had orally undertaken to redeem ths mortgage in 
favour of the plaintiff. But no issue was raised on that plea and it was never 
1 (1897) L. R. 24 I. A. 164 3 (1907) I. L. R. 34 Cal 829, 
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attempted to be proved by the plaintiff. In fact the plaintiff never raised any 
plea of election or estoppel against Vithal or Awate, but argued as a pure question 
of law that an alienation by a Hindu widow for purposes not binding upon the 
estate is binding upon a transferee from the reversioner, unless the reversioner has 
before the transfer expressly repudiated the alienation by the widow. For reasons 
already mentioned the contention cannot be accepted. ; e 

Counsel for the plaintiff referred to several decisions of this and other High 
Courts in India in support of his contention that Awate was not entitled to Taise 
the contention that the mortgage by Savitra was not supported by legal necessity, 
when Vithal who could have raised the contention did not do so. I propose to refer 
to them briefly in order to show that none of the cases relied upon has a direct 
bearing on the question to be decided. In Sitaram v. Khandu! a Division Bench 
of this Court held that a mortgagee from a Hindu could not challenge the right of a 
donee of the equity of redemption from a limited owner, who succeeded to the 
estate, to redeem the property from the mortgagee. The Court held in that case 
that the alienee from the last male owner cannot challenge the right of 
the alienee from his heir who is a limited owner to redeem, because an 
alienation by a limited owner is not void but is voidable at the instance 
of the reveraioner. In that case the dispute was between the transferee 
from the limited owner and a mortgagee from the last full owner. In Govind 
v. Deekapa* it was held that a second mortgagee from the manager of a Hindu 
joint family who had notice of the first mortgage and subject to which he 
took his own mo was not at liberty to raise the question that there was no 
legal necessity for the first mortgage. In that case the coparcener who was entitled 
to avoid the mortgage, had not avoided it, nor had he transferred his interest in 
the property indicating an intention to avoid the mortgage. In Maharaja Kesho 
Prasad Singh v. Chandrika Prasad Singh? it was held that a gift by a Hindu widow 
of the whole of the property of her deceased husband of which she is in possession 
is valid against every one except the reversioners and it is also valid against the 
latter, unless they elect to treat it as a nullity and sue for possession within twelve 
years of their interest becoming vested. that case the question arose in a 
redemption suit brought by a gratuitous transferee from a widow against 
Zarpeshgidars from her and it did not raise any question as to the right of a trans- 
feree from a reversionary heir to set aside the alienation. The dispute in that case 
arose between the donees from the widow and the mortgagees of the estate from 
the widow. In Bipat Mahton v. Kulpat Mahton* it was held that an alienation 
by a limited owner without legal necessity was valid against strangers to 
the reversion, and such questions as those of legal necessity and adequacy and 
existence of consideration could only be raised by a limited class of persons and 
not by strangers to the reversion. In that case the dispute arose between an 
alienee from a limited owner and a trespasser. In Shanmughasundaram Pillai 
v. Parvati Ammal’ it was held that an alienation by one of two co-widows in whom 
the estate was vested was voidable and not void and it could be avoided at the 
instance of the co-widow or the reversioners after her death and not by third parties, 
and that a stranger creditor could not impugn the alienation. In that case the 
dispute was between the alienee from the qidew and the subsequent purchaser of 
the right, title and interest of the widow in execution of a money decree obtained 
seats the widow as representing her husband’s estate ; and the Court held that the 

ienation not being void but only voidable could be avoided only at the instance of 
the co-widow or reversioners and not by third parties. In Bijoy Mukerji 
v. Krishna Mahishi Debi it was held by the Privy Council that a Hindu widow 
is the owner of her husband’s property subject to certain restrictions on alienation, 
and subject to its devolving upon the heirs of the last owner. It was observed 
that alienation of property by a Hindu widow was not void but it was prima facie 
voidable at the election of the reversioners. The dispute arose in that case bet- 
ween the alienee from a widow and the reversioners. 


1 (1920) L L. R. 45 Bom. 108, 3 (1922) L L. R. 2 Pat. 217. 
8, 0. 22 Bom. L. R. 1155. 4 (bas L L. R. 13 Pat. 182. 
2 (1987) 40 Bom. L, R. 589. z & A. L R. Mad. 454, 
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In none of the cases cited by counsel for the plaintiff did the question arise 
whether a transferee from the reversioner of an estate which bas been alienated 
by a limited owner is entitled to claim the benefit of a plea that the alienation 
by the limited owner was for purposes not binding upon the estate. There have 
been some cases which have come before the Courts in which the benefit 
of a plea that the alienation by a limited owner was without legal necessity was 
obtained by persons other than actual reversioners. In Thakur Singh v. Mst. 
Uttam Kaur! the question which arises in this appeal directly arose for decision. 
In that case one D, a Hindu governed by the Punjab customary law, died leaving 
him iving three widows. The widows had from time to time made numerous 
alienations of portions of their husband's estate to the defendants. After the death 
of the widows a suit was filed for possession by a reversioner and certain assignees 
from the reversioner to whom the reversioner after the death of the last surviving 
widow had transferred ashare in the property. It was held in that case that where 
succession has opened on the death of the widow and the reversioner has become the 
real owner of the property, though he ia still out of possession, there is no bar to his 
assigning the whole or a part of it to third parties, and the assignees from the 
reversioner were therefore entitled to sue. Tek Chand J. who delivered the 
principal judgment of the Court observed (p. 687) : 

“| ib was urged on behalf of the respondents, an alienation by a widow 1s not void but 
voldable, and until the reversioner has exercised his option ‘to avoid the transection the alianse 
continues to be the owner of the alienated property and the reversioner has no legal right to 
transfer it. This argument appears to me to be fallacious and is completely met by the following 
observations of Sir A. Mookerjee J. in Nishakar Chakravarti v. Ram Kumar Tewari’ and I 
cannot do better than quote the following passage from his judgment :— i 

‘db has been contended that an alienation effected by a Hindu widow must be avoided be- 
fore the reverslonary heirs can recover possession and that the mght to avoid an alienation is 
personal to the reversionary heirs and cannot be exercised by a transferee from them. There is, 
in our opinion, no foundation for this contention. It cannot be disputed that, as was pointed 
out by Sir Richard Couch in the case of Modu Sudhan Singh v. Rooke, an alienation of this descrip - 
tion is not void but only voldable and that the revermonary heirs elect to assent to it and treat 
ib as valid. But it was explained by Lord Davey in Bijoy Gopal Muberjeo v. Krishna Mahishi 
Debi" that although such an alienation is not absolutely void and is prima faos voidable at the 
election of the reversionary heirs, there is in fact nothing for the Court either to set aside or cancel 
as a condition precedent to their right of action. They may, if they think fit, affirm the transac- 
tion or they may, at their pleasure, treat it as a nullity without the intervention of any Court and 
they show their election by commencing an action to recover posession of the property. Oon- 
sequently, in the case before us, the entire property vested in the reversionary heir upon the death 
of the widow, and it was competent to him to transfer it to the present plaintiffs. What has been 
transferred is not a right personal to the heir, but the interest in the property which, upon tho 

- death of the widow, has descended to him from the original owner.’ ” f 

In Thakur Prasad v. Musammat Dipa Kuer* the question arose whether an heir 
of a reveraioner who had not elected to affirm the alienation by a limited owner was 
entitled to challenge the alienation. Dhavle J. who delivered the judgment of the 
Court observed (p. 860) : 

“the reversioner in the present case died four or five years after the death of the widow, 
and Itng before his right to recover possession of the property could be barred by limitation. 
What passed to the plaintiff was the property that had vested in her father as the revermonsr up. 
on the death of Lakhpati Kuer, and this meant the entire property. The appoellant’s contention 
is that the alienated property continued to be the property of the alienees until the reveraioner 
made his election. This is true only in the sense that it was not open to third parties, strangers 
to the reversion, to challenge their title. But the property of Surjan Singh vested, all of it, in 
Ishwar Prasad upon the death of Lakhpati Kuer, though without possession in respect of the 
items alienated. It was consequently open, in my opinion, to Ishwar Prasad’s heir, the plaintiff, 

æ to suo for recovery of possession—she is in one sense in a stronger position than a mere transferee 


1 (1929) L L. R. 10 Lah. 613. - & (1007) L L. R. 84 Cal. 329, 

2 (1912) 16 I. O. 634, 635. 8. 0o. 9 Bom. L. R. 602, P.o. 
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from the reversionar—within the period of limitation. The mere failure of Ishwar Prasad to sue 
in his lifetime is no indication of his election to affirm the transactions.” 

Thakur Prasa@s case is a clear authority for the proposition that the right to 
challenge an alienation by a limited owner is not personal to the reversioner and 
may be vested in a person who is a stranger to the reversion by operation of law 
aad may be exercised by him. 

Two other cases only need be mentioned. In Nishakar Chakravarti v. Ram 
Kumar Tewari the plaintiffs as transferees from the reversioners sued for recovery 
of possession of property ently leased by a Hindu widow to the predecessor 
in interest of the defendants. It was held that the plaintiffs were entitled to 
obtain possession. In Bhagmat Dayal Singh v. Debi Dayal Sahu? one Jileb Koer— 
who inherited the property of her grandson Narayan Singh asalimited owner—and 
two others sold the villages of Chiyani and Ganka to one Debi Dayal Singh. After 
the death of Jileb Kuerin the year 1894 the estate of Narayan Singh devolved upon 
Bhanpartap Singh and Kirpa Narayan Singh. Bhanpertap Singh and Kirpa 
Nara Singh by deed dated November 29, 1895, sold the villages to Bhagwat 
Dayal Singh. Bhagwat Dayal Singh, Bhanpertap Singh and Kirpa Narayan Singh 
then filed a suit for posseasion of the village and mesne profits. Their Lordships of 
the Privy Council held that the alienations were not supported by legal necessity 
and advised His Majesty that a decree be passed in favour of Bhagwat Dayal Singh. 
Tt is true that in that case the reversioners Bhanpertap Singh and Kirpa Narayan 
Singh had joined the alienee in the suit. But the Privy Council ultimately took the 
view that the alienee alone was entitled to obtain a decree. That again is an author- 
ity for the proposition that the right to obtain benefit of the contention that an . 
alienation by a limited owner is not SUE ported by legal neceasity or benefit to the 
estate is not personal but is annexed to ownership of the property which was the 
subject-matter of alienation by the limited owner. 

Tn that view of the case the decree passed by the Court below must be confirmed 
and the appeal dismissed with costs. — 


Appeal dismissed. 


Before Mr. Justios Shak. 
RAMA APPA PATIL v. SAKHU DATTU GHARAL.* 
Hindu law—Widow—Widow inheriting husband's estate—Remorriage of widow whether involves 
forfeiture of such estate—Hindu Widows’ Remarriage Act (XV of 1856), Soo. 2. 

Under the pure Hindu law remarriage by a Hindu widow involves forfeiture of the estate 
inherited by her as a widow in the family of her first husband. 

Tho widow’s right to mherit to the husband’s property is by the texts founded on the view 
that she is the surviving half of her husband. That foundation does not dusappear merely 
because certam communities recognise a custom of remarriage of widows or that remarriage 
of widows is by statute made valid, even in communities in which it was not recognised. 
If the estate a Hindu widow mberrts from her husband enures during her widowhood and 
reverta on the termination of the state of widowhood to the heirs of her husband, it must 
follow that on the widow renouncing her status as a widow she extinguishes her interest in 
the property inherited by her. 2 

Vithu v. Govinda,! Parvatt v. Bhéku,’ Murugoys v. Viramakali? Vitia Tayoramma v. 
Chatakondu Shivoyys,' Matungins Gupta v. Ram Rution Roy*® and Mussammat Suraj Jote 
Kuer v. Mussanwnat Attar Kumari,’ followed. . 

_Bhola Umar v. Koustlla,’ commented upon. 








1 a07 18 I. C. 684. of 1948. 
2 (1907) L. R. 85 L A 48, 1 ise L L. R. 22 Bom. 321, F.B 
s. 0. 10 Bom. L. R. 280. 2 (1867) 4 B. H.C. R. (A.C.J.) 25 

* Deoidad, October 15, 1958. Second - 3 (1877) L L. R. 1 Mad. 228. 
peal No. 74 of 1958, from the decision of T. 4 (1018) LL. R. 41 Mad. 1078, F.B 

ukol, Assistant Ju at Kolhapur, in Civil 5 (1891) LL. R. 19 Cal 289, rs 
Appeal No. 100 of 19 , confirming the decree 6 (oaa L L. R. 1 Pat. 706 

amed by N. L. Ranade, Civil Judge (Junior 7 (1082) L L. R. 55 All. 24. 
Division) at Kagal, in Oivjfl Suit No. 22 
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Tut facts appear sufficiently in the judgment. 


K. G. Datar, with M. V. Paranjpe, for the appellants. 
R. A. Jahagirdar, with N. M. Shanbhag, for respondent, 


Suan J. Tho plaintiff, sister of one Babu Vith.—deceased—filed Suit No. 22 
of 1948 for possession of the properties of Babu Vithu from the defendants who 
weré his divided agnates. It was the plaintiff's case that Babu Vithu died in the 
year 1981, that he left him surviving his widow Mohana, that Mohana remarried 
some time in the year 1987 and bad thereafter Hine peers and therefore she must 
be tegarded as civilly dead to the family of Babu Vithu and that the plaintiff as the 
sister of Babu Vithu inherited his property and was entitled to obtain possession of 
the property from the defendants. The auit was instituted in the Court of the Civil 
Judge Tanier Division) at Kagal, which at the date of the institution of the suit was 
in the Kolhapur State, and the parties were governed by the law in force in the 
Kolhapur State. 

The defendants by their written statement raised numerous contentions against 
the plaintiff’s claim, all of which need not be set out. The contentions material 

- for the present appeal are that the defendants were not aware of the remarriage 
of Mohana, and that even if it be proved that Mohana had remarried, she did not 
thereby forfeit her interest in the property inherited by her from Babu Vithu. 

The learned trial Judge held that the plaintiff being the sister of Babu Vithu was 
entitled to succeed to his propeity after the remarriage of Mohana and that the 
plaintiff’s suit was not barred by limitation. Accordingly negativing the other 
contentions of the defendants the learned trial Judge passed a in favour of 
the plaintiff. 

An appeal was preferred to the District Court at Kolhapur by the defendants 
against that decree. Two issues only were argued by the defendants in support 
of the appeal in the District Court : 

() Whether the plaintiff proved that Mohans remarried in the year 1987? and 
(%) whether in the absence of a specific issue framed on that point the suit should be re- 


' manded to the trial Court ? 


The District Court held that the plaintiff proved that Mohana remarried in the year 
1987 and it was not necessary to faa: the suit for a finding on an express issue 
raised for that purpose. The District Court accordingly confirmed the decree of 
the trial Court. The defendants have come to this Court in second appeal. 

Now, the finding of the District Court that Mohana remarried in the year 1987 is 
based upon appreciation of evidence which the learned Judge has considered in 
paras. 10 and 11 of his ju nt, and that conclusion is binding upon this Court in 
second appeal, and ia not enged in this Court. 

But a question which was not canvassed in the Courts below is sought to be raised 
in this a . Itis urged that the parties resided in the Kolhapur State territory 
and the du Widows’ Remarriage Act (XV of 1856) was never made applicable 
to the Kolhapur State and therefore even if it be proved that Mohana remarried in 
the year 1987, unless the plaintiff proved that by i Mohana forfeited 
her right to the property inherited by her from her husband the plaintiff was not 
entitled to succeed merely by proving that Mohana had remarried. Now, it may 
be goted that the plaintiff did in fact allege in her plaint that by remarriage Mo- 
hana became civilly dead to the family of her first husband, and when the inheritance 
opened, the plaintiff being the sister of Babu Vithu was entitled to take his property. 
The defendants of course denied that plea. What the effect of the remarriage was 
upon the property inherited by Mohana from her husband was however not made 
the subject-matter of an issue in the trial Court. It was conceded before 
the learned trial Judge that the plaintiff had the right to succeed if Mohana was 
proved to have remarried.’ The learned trial Judge observed in the course of his 
judgment : 

‘The plaintiff is the sister of Babu Vithu, and assuch entitled to inherit the suit properties 
after Mohana disappeared from the picture. In fact her right to succeed was not ohallenged.”’ 
In the lower appellate Court the case was argued on the assumption that if the 
plaintiff proved that Mohana had remarried after the death of Babu, the plaintiff's 
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right to succeed to the suit property would be established. Relying, however, 
upon certain observations made in a judgment of the Allahabad High Court reported 
in Bhola Umar v. Kausilla! it was urged that in Hindu communities which permit- 
ted remarriage by custom forfeiture could not be a necessary consequence of re- 
marriage. Drei nire consequent upon remarriage, it was contended, was 
the result of statute law in British India as it was prior to the enactment of the 
Constitution of India, and there being no statute in the Kolhapur State similar to 
the Hindu Widows’ Remarriage Act, in those communities where remarriage aas 
by custom permitted a Hindu widow on remarriage did not forfeit her right in the 
property inherited by her from her husband. Reliance was placed upon the 
observations in Bhola Umar’s case made by Sulaiman C.J. at pp. 47 and 48 to 
the following effect : 

“Tt is to be admitted that there is no express text which lays down that a forfeiture of the 
Hindu widow's estate will follow upon her remarriage ; nor is there any text which expremly 
says that her righ’ to hold the estate will terminate on her death or on remarriage. On the other 
‘hand, the verse of Katyayana quoted above allows her to enjoy the property until har death, 
and the heirs are to take it only after hor. It has bean suggested thatthe idea of a Hindu widow 
retaining her property is incompatible with the conception of Hindu Law. But when once the 
estate hag vested in her, there can be no forfeiture unless there is a clear authority for that view, 
and forfeiture cannot be inferred because of some notional view deducible from some supposed 
principle underlying the Hindu Law of succession. When it is now well settled that unchastity 
does not involve any forfetture, it would prima facis follow that remarriage would not. It would 
be putting a premium on unchastity to hold that she oan retain the property so long as she remains 
notoriously unchaste, but the moment she remarriea she will forfelt ib... There seems to be no 
good reason for holding that a remarriage recognized by law does so. In the absence of any ex- 
preas text, the Hindu Law should be interpreted so as not to cause a shook to one’s moral oonsol- 
enoe, Obviously the strict Hindu Law never contemplated a remarriage for the higher classes. 
The rules laid down, therefore, do not provide for remarriages. In the eye of the pure Hindu 
Law remarriage was hardly anything better than concubinage. When remarriage was not 
recognized it waa tantamount to unchastlty. In this view of the matter her position should 
not be any worse than if she were unchaste.” 

With very great respect to the learned Chief Justice, it must be observed that any 
attempt to search for textual authority as to consequences of remarriage by a 
Hindu widow in the Shastras, when the Shastras did not recognise or countenance 
remarriage by a widow must be futile; and an attempt to inferfrom the absence of 
express authority that according to the Hindu Shastras remarriage did not involve 
forfeiture of the property inherited by her would be giving effect to the absance of 
authority a recognition which is plainly inconsistent with what is sanctioned by 
usage at least in the western part of this country. It is also difficult to accept the 
argument that remarriage which wasnotrecognised by the Shastric Hindu law was 
“tantamount to unchastity.” The life of a remarried woman cannot be regarded 
as a life of unchastity. Unchastity at beat is an uncertain and variable course of - 
conduct involving an idea neither of continuity nor of obligation. Remarriage on 

the other hand dothse the relation between a man and a woman with a status 
postulating a continuity and involving rights and obligations, Even an incontinent 
widow continues to be the widow of her d husband : on remarriage she un- 
equivocally renounces her status as a widow. It is true that once a Hindu widow 
has inherited the estate of her husband she does not by her subsequent anchastity 
forfeit the estate. But to suggest therefrom that it would be putting a premium 

n ‘ notorious unchastity, against a comparatively more respectable status of a 
wife on remarriage, is to examine an issue of lawon a plane of morality. What may 
appear to be an anomaly under the Shastric Hindu law is also perpetuated by the 
Hindu Widows’ Remarriage Act of 1856. A widow who since the enactment of the 
Act live a notoriously unchaste life is still entitled to enjoy he: husband’s estate, 
but on re iage she forfeits that right. Mukerji J. is also reported to have ob- 
served at p. 86 (in his referring judgment) : 

“Now I tum to the question of Hindu Law. I have read the judgments of the various High 
Courts which deal with the Hindu Law as affecting forfeiture of the widow's property and I am 


1 (1982) I. L, R, 55 AlL 24, 
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afraid I cannot concur with the view taken. The main argument advanced is this : a widow in- 
herits because she is one-half of the body of her husband (ardhangins as sho is called), and if she 
remarries she ceases to be one-half of her husband’s body and, therefore, forfeits the right of 
jnheritance. Nothing oan be more fallacious, with all respect, than this argument when applied 
to the case of people who permit remarriage of their widows.” 

And cne of the cases which the learned Judge referred to at p. 84 was the Full Bench 
case reported in Vithu v. Govinda. 

The gestion in my view is not to be decided on considerations of logic or what may 
appear on abstract considerations to be based on fallacies. The Hindu law recognis- 
es a wife as one-half of the body of her husband eee) andon the death of the 
husband the wife inherits the p.operty of her husband because she is entitled to offer 
fimeral oblations in the absence of sons and on the fiction that she is the surviving 
half of the husband : Smriti Chandrika, Ch. XI, S.1, Verses 18, 16 and 20: Daya- 
bbaga, Ch. XI, S, L: Viramitrodaya, Ch. 8, Pt. 1, S. 2. It is true that custom 
recognised among certain communities remarriage by widows, and the Legislature 
has now recognised remarriage by Hindu widows belonging to all communities. ¢ 
Bot it is difficult from that circumstance to infer that because either by custom or by 
legislation remarriage of Hindu widows is permitted, the right in which a widow 
inherits the property and takes a limited estate under the Hindu law is altered. 
The widow's right to inherit to the husband’s property is by the texts founded on 
the view that she is the surviving half of her husband. That foundation doce not 
disappear merely because certain communities recognise a custom of remarriage of 
widows or that remarriage of widows is by statute made valid, even in communities 
in wbich it was not recognised. If the estate a Hindu widow inherits from her 
husband enures during her widowhood and reverts on the termination of the state 
of widowhood to the heirs of her husband, it must follow that on the widow re- 
nouncing her status as a widow she extinguishes her interest in the property in- 
herited by her. It is difficult to appreciate how the limitations inherent in the 
estate of a Hindu widow can be discarded by her. It is not open to a Hindu widow 
by her voluntary act to invest herself with a superior estate, after having inherited 
an estate which was to be heldby her so long as she remained a widow of the de- 
~ ceased. It would indeed be a startling proposition to say that even though a 

Hindu widow by the Shastric texts takes the property of her deceased husband by 
inheritance as his surviving half, she is entitled to take away that property wi 
her to her new husband on remarriage though she can no more be regarded as the 
surviving half of her first husband, and upon whom she cannot confer any spiritual 
benefit by the performance of ceremonies enjoined to'be performed by her. 

Tt may be useful to refer to certain cares in which the question as to the for- 
feiture incurred by a Hindu widow by remarriage fell to be decided. In Vithu 
v. Govinda? the question arose whether under 8. 2 of the Hindu Widows’ Remarriage 
Act (KV cf 1856) a Hindu widow belonging to a caste in which remurriuge was 
permitted by custom and who inherited preperty from her son forfeited by re- 

iage her interest in such property in favour of the next heir of the son. The case 
was decided by a Bench of three Judges one of whom was Mr. Justice Ranade— 
a Judge of great learning and special competence on questions of Hindu lew. 
Ranade J. who delivered the judgment of the Court observed (p. 880) : 


of. forfeiture by the widow of all interest in her first hnsband’s estate, there was no such diver- 


He further observed at the foot of the page: 

“There is not a single caste mentioned (in Steele's Law and Custom) in which any custom 
to the contrary prevailed. Tf with this information before it, the Leguwlature enacted sections 
8, 8, 4 (of the Hindu Widows’ Remarriage Act) in very general terms, thinking thereby to de- 
clare what was in fact a general practice, it cannot be said that any new disability was created 
thereby.” - j 

1 (1898) L L. R. 22 Bom. 321, F.B. s“ ~- & (1996) L L. R. 22 Bom. 321, F.B. 
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Evidently, it was regarded as settled law inthe Deccan that even before the Hindu 
Widows’ Remarriage Act was enacted, on remarriage —whether she belonged to 
a community which permitted remarriage by custom or otherwise—e Hindu widow 
forfeited her rights to the estate inherited by her from her first husband. In 
Paroati v. Bhiku!, Bhiku, widow of Dhondiram, filed a suit for recovery of a half 
share in the estate of her husband from Parvati her co-widow. Parvati resisted 
the suit contending inter alia that Bhiku had married one Ramsing since the death 
of Dhondiram. Westropp C.J. observed in the course of the judgment (p. 27): 

‘if either widow remarry after the death of her husband, she oan neither recover nor re- 
tain a share of his property. By remarriage she forfeits her right to it. This is so as wall by 
Hindu Law as also by Act XV of 1858, section 2...” = - 


And in support of that view Steele’s Hindu Castes, pp. 170, 177, West and Buhler 
pp. 96 to 99 and Hurkoonwur v. Rutten Baec? were referred to. In Murugayi v. 
iramakali? it was held that a widow of the Maraver caste (governed by rules of 
Hindu law) who remarried had no claim to the property of her first husband. It 
was observed in that case (p. 228) : i 

‘“..we have little doubt that the law in this Premdency (Madras) will not permit the widow 
who has remarried, and who must be regarded as no longer surviving her husband, to lay claim 
to the property left by him,...” 
Murugayi’s case was followed by a full bench of the Madras High Court in Vitta 
Tayaramma v. Chatakondu Sivayya.4 In Matungini Gupta v. Ram Rution Roy® a 

bench of the Calcutta High Court was called upon to consider the question 
whether as a result of remarriage by a Hindu widow under the Special Marriage 
Act (II of 1872) after a declaration that she was not a Hindu, her interest in her 
frst husband’s property was determined, and the Court held that by s. 2 of the 
Hindu Widows’ Remarriage Act (XV of 1856) the interest was determined. Wilson 
J. and Gooroodas Banerji J., who were two of the three Judges constituting the 
division bench, which referred the case to the full bench, made observations which 
have an important bearing on the question to be decided in this appeal. Wilson J. 
observed (p. 291) : 

‘We cannot expect to find express texts on this point in the usual authorities on Hindu Law, 
because second marriage was a thing they did not contemplate. Woe cannot expect more than an 
indication of the view they took of the nature of a widow's estate. 

That view is clearly expressed in the text of Vrihaspati which Jimutavahana makes the basis 
of his reasoning on the subject of a widow's estate (Dayabhaga XI, 1) ‘of him whose wife is not 
deceased half the body survives. How then should another take his property while half 
his person is alive ? This is difficult to reconcile with a right in a widow, who ceases to be the 
wife or half of the body of her late husband, and becomes the wife and half of the body of another 
man, to keep the estate of her late husband. The view that on principle a second marriage 
determines a widow's estate is strengthened by the fact that where second marriages were sano- 
tioned by custom, the further rule seems almost always to have followed, that such remarriage 
entailed a forfetiture of the firsts husband’s estate,” 

Banerji J. observed (p. 298) : 

“,..The widows right of succeasion is besed, according to the Dayabhaga, on the ground that 
abe is half the body of her deceased husband, and is capable of conferring by her acts spiritual 
benefit on him. The widow takes her husband's estate, nos because of past relationship, not bo- 
cause gho was the wifo of the deceased, but because of the continuing relationship, because she 
ia still the patns (wife) of the deceased. This is abundantly clear from Chapter XI, sectign I of 
the DayabAaga, and in particular from paragraph 2 of that section; and if that is so, it follows, 
as a necessary consequence, that the estate of a Hindu widow can last only so long as she continues 
to be the wife and half the body of her deceased husband ; that is, only so long as the relation- 
ahip, by reason of which she inherits, continues, and the estate must be held to determine when she 
must cease to be the wife of her late husband and half his body by marrying another person.” 
A similar view is expressed in Mussammai Suraj Jote Kuer v. Mussammat Attar 
Kumari. It was observed in that case by Coutts J. (p. 711): 

“A widow's right to succession is based on the ground that she is half of the body of her 

1 (1867) 4 B. E O. R. (A0.J.) 25. 4 ES L L. R. 41 Mad. 1078, F.B. 


2 (1820) 1 Borr. 475. 5 foss L L. R. 19 Oal. 289, F.B. 
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deceased husband and that she is capable of conferring spiritual benefite on him. When ahe res 
marries she ceases to be half of the body of her late husband or to be able to confer spiritual bens- 
fita on him and she becomes the wife and half of the body of her new husband. The reason, 
therefore, for her kesping the estate of her deceased husband disappears.” 
In view of tbis formidable body of authority it must be held as settled law, at least 
in the Western part of this country, that even apart from Act XV of 1856 remar- 
riage by a Hindu widow involved forfeiture of the estate inhgzited by her from her 
husband, or as a widow in the family of her husband. ae 4 
. It is true that for historical reasons the Kolhapur territory was under the suzer- 
ainty of a different ruler from the rest of the Deccan which was ruled over by the 
British prior to the year 1947. But it cannot be suggested that the rules which were 
applicable to the Deccan territory were in any manner different from the rules which 
were applicable to the Kolhapur State, except in so far as they were altered by 
legislation. Following the view expressed in the cases referred to earlier, I hold 
that under the pure Hindu law, remarriage by a Hindu widow involves forfeiture 
of-the estate inherited by her as a widow in the family of her first husband. 

On that view of the case the decree of the Court below must be confirmed. The 
appeal is dismissed with costs. 





Appeal dismissed. 


P Before Mr. Justico Shah. 
LAXMINARAYAN DEVASTAN, POONA v. KHANDERAO YESHWANTRAO 
g CHANDRACHUD.* 


be regarded as “passed against the same fudgmeni-dsbtor.” 

Certain decree-holders filed a darkhast seeking to enforce the liability of the judgmente 
debtor personally in respect af costs directed to be paid by him. Certain properties belong- 
ing to the judgment-debtor were attached and sold and the sale proceeda were received in 
Court. In the meantime other decree-holders sought toenforce their money decree against 
the property held by the aforesaid judgment-debtor as the heir and legal representative of 
the persons against whom the decree was originally obtained. These latter decree-holders 
then applied for rateable distribution of the amount received in Court in the previous dar- 
khast. On the question whether the two decrees sought to be executed by the rival decree- 
` bolders could be regarded as “‘pamed against the same judgment-debtor” so as to enable 
the latter decree-holders to obtain an arder for rateable distribution under s. 73 of the Civil 
Procedure Code, 1808 :— í : 

Held, that as there waa no identity of legal character or legal capacity between the judg- 
ment-~debtor in the two decrees, these decrees could not be said to have been passed against 
“the same judgment-debtor” within the meaning of s. 78 of the Code, and, 

that, therefore, the letter decree-holders were not entitled to rateable distribution. 

Jamtyatram Gourishankar v. Umtyashonkor Pranshankor,! applied. 

eMulohand Kesaji v. Shiddappa* and Dundappa Virupaxappa v. Annaji, discussed. 

Govind Abaji Jabhadi v. Mohoniraj Vinayak Jakhads‘ and Ohunilal v. Broach Urban 
Co-op. Bank, Ltd.,* referred to. 


_ Tue facts appear sufficiently in the judgment. 


D. V: Patel, for the appellants. - 
Y. M. Tarkunde, for respondents Nos. 2 to 6. 


No. 56 of 1952, from the decision of B. O. Patil, 8 
‘Civil Jhdge (Senior Division), ab Ahmednagar, 4 
in Civil Suit No. 89 of 1945. 5.0, 


* Decided, Ootober 20, 1958, First 3 ise 48 
Special L. R. 
1 (1941) 43 Bom. L. R. 699. 5 (1987) 39 Bom. L. R. 816. 
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Sman J. One Khanderao Yeshwantrao Chandrechud (hereinafter referred to as 
Khanderao) filed Special Suit No. 89 of 1945 in the Court of the Civil Judge 
(Senior Division) at Ahmednagar against Shri Laxminarayan Devasthan, Poona, 
and its managers for a declaration that the properties mentioned in para. 1 of the 
plaint were Saranjam properties belonging to the plaintiff—Khanderao—and the 
same were not liable to be sold in executionof the decree in Suit No. 21 of 1988. 
Suit No. 89 of 1945 was dismissed by the Civil Judge with costs on February 18, 
1947. Shri Laxminarayan Devasthan, Poona, thereafter filed Darkhast No. 48 
of 1947 for enforcement of the decree for costs i Khanderao, and certain 
properties belonging to the latter were attached and sold. The sale was confirmed 
ocd the sale pro were received by the Court. In the meanwhile one Gokuldas 
Umedram who had filed Special Suit No. 1502 of 1988 in the Court of the Sub-. 
ordinate Judge at Poona against Sadashivrao and Yeshwantrao, uncle and father 
respectively of Khanderao, and had obtained a money decree against them, applied 
to execute that decree by Darkhast No. 70 of 1945 in the Court of the Civil Judge 
(Senior Division), Ahm , against Khanderao, as the heir and legal represent- 
ative of the judgment-debtors. By exh. 29 the heirs of Gokuldas applied for rate- 
able distribution of the amount received in Darkhast No. 48 of 1947. 

The learned Civil Judge (Senior Division) by his order dated February 16, 1950, 
ordered that the proceedings in the darkhast be stayed till the decision of the Debt 
Adjustment Application filed in the Debt Adjustment Court at Newasa by Khande- 
rao. Hoe observed that if the Debt Adjustment Application was disposed of by the 
Debt Adjustment Court and the darkhast was not re-transferred, the amount held 
by the executing Court would be paid to the decree-holderin Darkhast No. 48 of 
1947, but if the darkhast was re-transferred to the executing Court, rateable dis- 
tribution would be uidered. The learned Judge accordingly ordered that “the 
aroun held by this Court is ordered to be retained by the Court until further 
orders.” i 

Thereafter on February 17, 1950, Hanmantram (one of the managers of Shri 
Laxminarayan Devasthan) applied to the Psocutog Court stating that the 
amount realised by the sale of the judgment-debtor’s property was lying un- 
invested in Court and that it may be paid to him on an undertaking that the 
same would be returned when ordered. The advocate for the decree-holder ia 
Darkhast No. 70 of 1945 (filed hy the legal representatives of Gokuldas) agreed 
that the amount may be paid as payed, provided security was furnished by 
Hanmsantram. The learned Civil Judge passed an order directing that the 
amount lying in Court be paid over to Hanmantram. Ultimately the Debt Ad- 
jostment Court held that Khar derao was not a debtor within the meaning ot the 
Bombay Agricultural Debtors Relief Act, and returned the papers to the execut- 
ing Court. An application was then sibmitted by the decree-holders in Darkhast 
No. 70 of 1945 on October 4, 1949, for calling upon the heirs of Hanmantram 
een having since died) to deposit the amount in Court as undertaken by 

anmantram. On July 21, 1951, the Court passed an order directing Han- 
mantram’a heirs and the surety t> deposit the amount withdrawn by Hanmantram. 
The amount was accordingly deposited as ordered by the Court. Thereafter on 
October 8, 1951, the learned Judge ordered that the amount lying in Court be 
rateably distributed between the decree-holders in the two darkhasts. It appears 
that the order dated October 8, 1951, was passed without. hearing the parties. The 
darkhastdars in Darkbast No. 48 of 1947 applied for vacating the order and tor 
hearing arguments on the claim made by the darkbaatdars in Darkhast No. 70 of 
1945. The application was, however, rejected. Against that order the present 
appeal has been preferred by the managers ct Shri Laxminarayan Devasthao. 

The dispute in this appeal arises between the decree-holders who have filed 
Darkhast No. 48 of 1947 and the decree-holders whe have filed Darkhast No. 70 of 
1945, On the authorities ofthis Courtnc appeal lies against an order passed bya 
Court directing rateable distribution when the dispute is between rival decree- 
holders only. It has been held by this Court in Shidappa v. Gurusangaya! that 
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ap order under s. 78 of the Civil Procedure Code determining a question of reteable 
distribution between rival decree-holders in which the judgmenot-debtor has no 
interest does nct fall under g. 47 of the Code, and no appeal lies from that order. 
The same view wag taken by another division bench of this Court in Navaj v. 
Totaeram. The appeal filed by the appellants, therefore, is not maintainable. On 
ue request of Mr. Patel the appeal is allowed to be converted into a revision applica- 

on. 

it is urged on behalf of the appellants—managers of Shri Laxminarayan Devasthan 
—that in the circumstances of the case no rateable distributicn of the assets held 
by the Court can be ordered. It is evident trom the facts detailed earlier that in 
Darkhast No. 48 of 1947 the decree-holders are seeking to enforce the liability of 
Khanderao personally in t of costs directed to be paid by him. In Darkhast 
No. 70 of 1948 the decree-holders are seeking to enforce the lability of Yeshwant- 
rao and Sadashivrao against the property in the hands of Khanderao which he has 
inherited as their heir and legal representative. The question that arises is whether 
the two decrees sought to be executed by ihe rival decree-holders can be regarded 
as ‘ passed against the same judgment-debtor ’ so as to enable the decree-holders 
in Darkhast No. 70 of 1945 to obtain an order for rateable distribution. Section 78 
of the Civil Procedure Code, in so far as it is material, provides : 

‘Where assets aro held by a Court and more persons than one have, before the receipt of 
such assets, made application to the Court for the execution of decrees for the payment of money 
passed against the same judgment-debtor and have not obtained satisfaction thereof, the asseta, 
after deducting the costs of realization, shall be rateably distributed among all such persons:...’” 
Sub-section (1) is followed by a proviso which is not material in considering the 
argument of the appellants. The conditions required to be satisfled for obtaining 
an order for rateable distribution are five in irae : 

l. ‘The decree-holder claiming to share in the rateable distribution should have applied 
for execution of his decree. 

3. Buch application should have been made prior to the receipt of the assets by the Court. 

3. The aseta of which rateable distribution is claimed must be assets held by the Court. 

4 The attaching creditar as well as the decree-holder claiming to participate in the assets 
should be holders of decrees for payment of money. 

5. Such decrees should have been passed against the same judgment-debtor. 

It is undisputed that conditions 1 to 4 are satisfied in this case and the only question 
which remains is whether the two decrees were inst the ‘ same Ae NA 
debtor.’ Now, the provision relating to rateable distribution was enacted with a view 
to avoid simultaneous prosecution of execution applications against the same pro- 
perty and to provide a procedure for equitable and orderly distribution of the assets 
received in execution of decrees against the same person. The Legislature provided 
that the decrees should have been obtained against the same judgment-debtor before 
a right to claim rateable distribution can be exercised. The expression ‘ judgment- 
debtor ’ is defined in the Civil Procedure Code as meaning a person against whom a 
decree has been passed or against whom an order capable of execution has been 
made. A‘ person’ in legal parlance is not necessarily an individual. An individual 
may have several characters or personalities and several individuals may by 
legal fiction have- collectively one personality. It is evident from the nature of 
the proceeding, and the claim for rateable distribution that the expression “the 
same ju t-debtor ” cannot be coustrued literally, i.e. to mean the same in- 
dividual by name. An individual may have distinct charactera and may hold 
property occupying those legal characters and may also be subject to liabilities 
cevupying those legal characters. If rateable distribution be permitted in respect 
of a lability incurred by an individual occupying one characterin respect of assets 
received in execution against him in another character, it would undoubtedly lead 
to the greatest.confusion and injustice. In this connection the following observa- 
tions made by Béaumont C.J. in Jamiyatram Gourissakar v. Umiyashankar Pran- 
shankar? in dealing with the meaning of the expression “the same judgment- 
debtor ” are very pertinent (p. 701): 


1 (1930) 33 Bom. L. R. 503. 2 (1941) 48 Bom. L. R. 699. 
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“Therefore, the Court recognizes, and certainly the framers of the Civil Procedure Code 
have recognized, that the same person may appear in various capacities, and it would seem to 
me not to be unduly stretching the language of s. 73 to say that the expression ‘the same judgment- 
debtor’ denotes identity of individuality and identity of character, and that two deareoa obtained 
against the same individual, but in different capacities, may be regarded as not obtained against 
the same judgment-debtor. In considering whether to give a literal or a less literal moaning 
to a. 78, I think that any Court must have regard to the consequences which are likely to follow 
from either construction. It seems to me that the yrossest injustice and absurdity may follow 
from holding that decrees against the same person must always be regarded as decrees 
the same judgment-debtor for the purposes of s. 78. One may have creditors of estate A, which 
is solvent, being compelled to share the asseta of that estate with the creditora of estate B, which 
is Insolvent and poasemses no assets, merely because there is a common trustee of the two estates, 
It is not difficult to imagine the confusion which might arise in the case of a corporation sole, 
like the Official Assignee of Bombay, who may have decrees passed against him as representative 
of many different estates.” . 

Therefore, before two decrees passed can be said to be passed against the same 
judgment-debtor it must be shown that the legal character of the person against 
whom the decrees are passed must be the same. 

At one time the view prevailed in this Court that in order that the judgment- 
debtors in two execution applications filed may be regarded as “‘the same judgment- 
debtor” within the meaning of s. 78 of the Civil Procedure Code it was necessary 
that not only must they represent the same estate, i.e., they must hold the same 
legal character, but judgment-debtors against whom the decrees are passed must 
also be the same individual. One of the earliest cases which came before this 
Court in which the meaning of the expression "the same judgment-debtor’’ fell 
to be considered was Govind Abaji Jakhadt v. Mohontraj Vinayak Jakhadt: 
decided by Jenkins C. J. and Chandavarkar J. In that case one Mohoniraj obtained 
a money decree against one Bhau Babaji. Bhau Babaji died shortly after the 
decree was passed and his son Kashinath, as his legal representative, was placed 
on the record and the property of the deceased was attached and sold in execution. 
In the meantime, one Govind Abaji, who had obtained a money decree against 
“Bhau Babaji, deceased, by his son Kashinath and against the estate of Bhau 
Babaji, deceased”, applied to share rateably in the proceeds of the sale held in 
execution of the decree at the instance of Moboniraj. The Court held that the 
eee should be refused because even though the second decree was against 

estate of the deceased the two decrees could not be regarded as paseed against 
the same judgment-debtor. It was held in that case that rateable distribution 
can be ordered only if money decrees are passed against the same judgment- 
debtor, and that the decrees passed against Bhau Babaji and Kashinath Bhau 
were not passed against the same judgment-debtor. It was observed at page 497 
by Chandavarkar J.: e 3 

“...Ib cannot be said,...looking to the names of the parties, that the two decrees are against 

the same judgment-debtor. It is true that the estate that is liable in the case of both the dearesa, 
is the estate of the deceased Bhau, but s. 295 (s. 78 of the O. P. Code of 1908) does not make the 
natare of the lability under the decrees contemplated by it one of the essential conditions for 
the application of that section.” 
In Chunilal v. Broach Urban Co op. Bank, Lid., Govind Abaji Jakhadi’s case was 
followed. . The Court in that case held that under s. 78 of the Civil Procedure 
Code, 1908, the decrees in execution of which rateable distribution is sought, 
must be decrees i the same judgment-debtor, and the judgment-debtor 
cannot be said to the samé, within the meaning of that section, where the 
earlier decree is against a person whilst he was living and the second one is 
against his legal representative after his death. 

The question then again arose in Jamiyairam Gaurishankar v. Umiyashankar 
Pranshankar (which [ints referred to earlier). In that case one decree was 
passed against a person individually and another decree was passed against him 
as representative of a deceased person, and it was held that the two decrees were 


1 (1901) L L. R. 25 Bom. 494, 2 (1937) 89 Bom. L. R, 815, 
s. 0. 8 Bom. L, R. 407. í aa ? 
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not against “the same judgment-debtor’. Beaumont C. J. who delivered the 
judgment of the Court took the view that the expression “the same judgment 
debtor” in s. 78 of the Civil Procedure Code denoted identity of individuality and 
identity of character or intereat and decrees obtained against the same individual 
but in different capacities may be regarded as not obtained against “the same 
judgment-debtor”. Even though the two decieee were passed against the same 
individual, the Court held that inasmuch as he held two different characters in 
the two suits, the decrees could not be said to have been passed against the same 
judgment-debtor. In the present case the two decrees were not passed inst 
the same individual and they were also not passed against the judgment-debtor 
in the same capacity. If Jamtyairam’s case is good law, the appellants must 
succeed in this case. 

It was urged that the earlier decisions including Jamiyatram’s case must be 
regarded as overruled by subsequent decisions of thisCourt. Reliance was placed 
in support of that contention upon Mulchand Kesajt v. Shiddappa'. Inthat case 
the question as to the meaning of the expression “‘the same Judgment-debtor” 

in came for consideration and it was dealt with by a full bench of this Court. 

head-note of that case states :— i i 

‘Whare a creditor obtains a money dearee against the manager of a Hindu joint family and 
his undivided sons and realises assets by the sale of joint family property, such assets aro liable 
to rateable distribution with another creditor who has obtained a money decree against the 
manager alone, under the provisions of s. 78 of the Civil Procedure Code, 1908. In such a case, 
not only the manager’s share in the assets but the entire aseta are liable to rateable distribution, 
either when the second decree is passed against the manager as manager of the joint family or 
when the sons are under a pious obligation to pay off thair father’s debts.” 

The full bench approved of an earlier judgment of this Court reported in Chhotalal 
v. Nabibhas*. The full bench took the view that in order to ascertain whether 
the two decrees may be regarded as passed against “the same judgment-debtor’”’ 
the decisive test is to ascertain the characters occupied by the judgment-debtors 
in the two cases and not merely the identity of names of the Judgment-debtors 
in the two decrees. In Mulchand Kesaji’s case one suit was against a manager 
and other members of the joint family and there was another suit against the 
manager alone, and money decrees were in both the suits. It was held 
that as the same estate was represented, decrees were against the same judg- 
ment-debtor and rateable distribution could be ordered. In a very recent case 
of this Court reported in oder ted Virupazappa v. Annaji?, which is again a 
full bench decision, it was held that a decree passed against a person and 
sought to be executed against his legal representatives after his death and another 
decree obtained against that person’s | representatives in a suit against the 
n during his lifetime but continued against his legal 1epresentatives after 
is death can be said to have been passed against the same judgment-debtor 
within the meaning of s. 78 of the Civil Procedure Code. The learned Chief 
Justice in delivering the judgment of che full bench observed at p. 820 of the 
report :— 

“tho expression ‘the same judgment-debtor’ must be construed in its own context, 
and...when the context deals with the realisation of the assets and when judgment-creditors are 
more concerned with the assets they realise for the purposes of satisfying the decree than 
withethe identity of the judgment-debtor, it is clear that the Legislature did not intend that the 
expression ‘the same judgment-debtor’ should be construed in a strictly technical sense.” 

It must, therefore, be accepted that the test which was originally. adopted, viz., 
that there must be identity both of character and individaality of the judgment- 
debtors in the two decrees before the decree can be regarded as passed against 
the same judgment-debtor, has undergone a change. ‘In the earlier cases tho 
‘Court insisted, before ordering rateable distribution, both upon the identity of 
the judgment-debtor by name and the identity of the estate represented by him 
in the two suits, decrees wherein were sought to be executed. In the two full 


1 (1948) 48 Bom. L. R. 571, F.B. s. 0. 7 Bom. L, R. 567, T.P. 
3 (1905) L L. R. 29 Bom. 538, 3 (1951) 64 Bom. L. R. 811, T.B. 
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bench decisions which I have referred to the Court took the view that provided the 
estate represented was the same, identity in name of the judgment-debtors was 
unnecessary. 

Relying upon the two full bench decisions, Mr. Tarkunde submitted that the 
test for ascertaining whether decrees have been passed against the same judgment- 
debtor is to ascertain whether in two or more applications against the same in 
dividual the same property can be resorted to for satisfying the decrees. Counsel 
drew my attention to the following obeervation at p. 820 of the report in Dundappa 
Virupazappa v. Annaji! : 

“... What is to be distributed rateably are the assets, and if the assets belong to the same 
person, then it is difficult to see why the principle of rateable distribution should not be open 
to the judgment-creditar,”” 
and submitted that according to Dundappa’s case the only material inquiry which 
the Court should make for ascertaining whether the fifth condition is satisfied is 
whether the same property is liable for satisfaction of both the decrees in which 
execution is claimed. 

There is in my view nothing in the decision of the full bench, or in the obser- 
vation relied upon, which su ports the submission of counsel. It is true that 
the view which prevailed in this Court in the earlier decisions has been modified 
and the test laid down in those decisions for ascertaining whether the decree is 
against the same judgment-debtor cannot be applied without ification. But 
in order that a right of rateable distribution should be available to a judgment- 
creditor who is seeking to resort to assets received by the Court in execution of 
another decree the Court has to consider the nature of the decree and not the 
identity of the property which is resorted to for satisfying the decree. In making 
the observation relied upon by counsel for the 1espondents the Court was, as is 
obvious from the context, dealing with the question whether a liberal construction 
or a literal or technical construction of the expression “the same judgment- 
debtor” should be adopted, and it was held that in view of the presumed intention 
of the Legislature the liberal construction should be adopted. It need hardly 
be observed that a right to claim rateable distribution can be exercised only if 
execution of money decrees is sought by two or more decree-holders, and the same 
property is liable to satisfy all the decrees. Liability of the same property is, 
therefore, a condition, and not a test, for ascertaining the right to obtain rateable 
distribution. The learned Chief Justice observed (p. 821) :— 

“AB ho (Gajendragadkar J.) points out, (in Mulchand Kesaji v. Shiddappa*) there is no 
doubt that before s. 78 can be applied it must also be shown that the same identical judgment- 
debtor occupies the same legal character in all the decrees. Therefore, if a strict interpretation 
was called for, then a decree against the same judgment-debtor holding different legal capacities 
would still be a decree falling under s. 78. It has never been suggested—and it cannot be sug- 
gested—that that is the true position under s. 78, and the fall bench upheld the decision in ChAotalal 
v. Nabibaod on the ground that a literal construction which, insista upan the identity of all tho 
judgment-debtors would clearly tend to defeat the very object with which s. 73 was enacted. 
Therefore, that is the principle which the fall bench laid down. What we are going to do today 
is really applying the same principle, but to a different set of facta.” 

It is obvious, therefore, that in Dundappa’s case the Court has not adopted the 
test of identity of property liable for satisfying the claims suggested by coussel 
for the respondents. The Court adopted the test of identity of legal character 
and applied it to the facts of the case before it. , 

It is clear that neither in Jamiyatram’s case nor in the present case is there 
identity of the estate represented by the judgment-debtor in the two decrees. 
In Jamiyatram’s case the two decrees were passed against the same individual. 
In the present case the two decrees even have not been passed against the same 
individual. The decree passed against Khanderao in Suit No. 89 of 1945 was 
passed against him individually. The decree passed in Suit No. 1502 of 1988 
was passed against Yeshwantrao and Sadashivrao. It is true that in execution 


1 (1951) 54 Bom. L. R. 811, F.B. 3 (1905) I. L. R. 29 Bom. 528, 
2 (1946) 48 Bom. L. R. 571, F.B. s.c. 7 Bom. L. R. 567. 
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of the decree in Suit No. 89 of 1945 the property which devolved upon Khanderao 
as the legal representative of Yeshwantrao and Sadashivrao may be proceeded 
against. But the fact that property in the hands cf a pereon may ‘be resorted 
to in execution of two different decrees, one of which ia not passed agaiost him, 
cannot make the two decrees passed against the same judgment debtor. Khande- 
rao is not occupying the same legal character in both the decrees. There is 
nothing in the judgment either in the case of Mulchand Kesaji or in the case of 
Virupasappa which enables the decree-holders in Darkhast No. 70 
of 1945 to obtain an order for rateable distribution. In Jamiyatram’s case the 
test laid down by Beaumont C. J. was that before rateable distribution can be 
ordered there must be between the judgment-debtors identity of individuality 
and identity of character. Since the bench decisions in Mulchand Kesaji v. 
Shiddappa and eles ee Virupana: v. Annaji the identity of estate alone 
is required. Even applying the test of identity of legal character or legal capacity 
alone, the respondents are not entitled to rateable distribution. Therefore, even 
though the test applicable is modified, the ultimate decision in Jamtyatram’s case 
good. It may be noted that before the full bench Jamtyatram’s case does 
not appear to have been cited and there is nothing to show that it was overruled 
either expreesly or by implication. 
[The rest of the judgment is not material to the report.] 
- ting the ap as a revision application, the rule is made absolute. The 
order passed by executing Court dated October 8, 1951, and the order on 
exh. 78 isset aside. There will be no order as to costs in this revision application. 


Rule made absolute. 


l Before Mr. Justico Shah. 


DAWOODALI RAHEMATULLA VERSEY v. THE STATE OF BOMBAY.* 
Bombay Land Requisition Aot (Bom. XXXIII of 1948), Seo. 8—Land Aoquisiiion Act (I of 1894), 
Sees. 23(1), 24—Procesdings for ascertaining compensation started at instance of allottes, whether 
maintoinable—Whsther neosssary for owner to maks application for starting such proceedings 
irua between owner and allotiee—Alotiess, under order of allotment, required to pay certain 
reni to owner directly— Whether Oomponsatton Officer, therefore, deprived of authority to ascertain 
amount of compensation—Ezpression “market valus” in s. 23(1) of Land Aoqussttion Act, how 
ps coaietria Sv elastin $e a 8, Some arr ee tr on Oe Requisition 
An application by the owner of property which has been requisitioned under the Bombay 
Land Requisition Act, 1948, is not a condition precedent to the initiation of proceedings for 
ascertaining conrpensation under the Act, and even if the proceedings are initiated on the 
request made by the allottees, they cannot be regarded as without juriédiction and oon- 
sequently not maintainable. 

Tf there is a valid requisition by the Government under the Bombay Land Requisition 
Act, 1948, the subsequent allotment of the préperty by Government does not create any 
privity of contract between the allottee and the owner of the property. Where, therefore, 
the order under which certain rooms were requimtioned and allotted was made subject to 

e certain terms and conditions, these terms and conditions did not operate as a contract 
between the owner and the allottecs. i 

The owner is not entitled to recover anything more than the amount of compensation 
which is required to be ascertained under s. 8 of the Bombay Land Requisition Act, 1948, 
and the owner's right to statutory compensation is not prejudiced even if the requisitioning 
authority does not collect or is unable to collect the charges-for which the allottess are per- 
mitted to oocupy the requisitioned premises. The mere fact, therefore, that under the order 
of allotment the allottees were required to pay rent at a certain rate per month for occupation 
of the premises and were also required to pay the amount directly to the owner did not 
deprive the Compensation Officer of his authority to ascertain the amount of compensation 
payable to the owner. í 

* Decided, September 28, 1953. First Ap- B. V. Trivedi, Compensation Officer, in Claim 
peal No. 250 of 1951, from an order passed by Application No. 202. 
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Ohaturbhuj v. Stats of Bombay,! referred to. 

In the application of the provisions of sub-a. (T) of a. 23 and s. 24 of the Land Acquisition 
Act, 1894, to cases where there is a requisition under the Bombay Land Requisition Aot, 
1048, the expression ‘‘land’’ means ‘‘the user of the land” and the expression ‘‘market value” 
under s. 23(7) of the Land Acquisition Act means the periodic payment which a willing owner 
may expect to receive in the open market from a willing transferee as consideration for parting 
with the right of user in favour of the transferee who is at liberty at any time to abandon 
the transfer but who cannot be compelled so long as ho is unwilling to surrender it. A 
monthly tenancy protected by the normal rent restziction statute is the nearest equivalent 
to such a transfer and, therefore, compensation based on fair rent which the premises 
would fetch in the open market having regard to the relevant rent restriction legislation 
in force at the time of requisition would be adequate compensation to the owner for loss 
suffered by him. 

In ascertaining the market value the Court must have regard to the value of the property 
to the owner in its actual condition at the time when he is expropriated with all its existing 
advantages and potentialities ; but the value must be ascertained in the light of circum- 
stances existing at the time of requisition and not divorced therefrom. Any circumstance 
which puts statutory restrictions upon the Liberty of contract or otherwise depreciates the 
value must be taken into consideration. 

Collector of Daryesleng v. O. Maokertioh,* agreed with. 
Mohd. Ekramal Haqus v. Bengal Provinos,? differed from. 
Bengal Province v. Board of Trustess,* referred to. 

ONE Dawoodalli Versey (appellant), who owned two chawls at Gundavli, 
Andheri, was found renting this premises without reporting the vacancies to 
Government (respondent No. 1) as required by the Bombay Land Requisition 
Ordinance, 1947. The Government, therefore, in exercise of the powers conferred 
by s. 4(4) of the Ordinance requisitioned eighteen rooms in the chawls by two 
orders dated January 28, 1948, and directed the Inspector of Land Requisition 
to allot the rooms to the tenants whose names were supplied to him on such con- 
ditions as may be deemed n . These orders were modifled by an order 
dated January 80, 1948, and all the eighteen rooms in the chawls were requisitioned 
and were allotted to the tenants who were in occupation of the root: ‘Ths terms 
of allotment inter alia were :— 


“(1) Monthly rent of each room will be Ra. 25 including water-charges, but excluding 
electricity charges ; Rs. 22 will be the rent and Ra. 3 will be the water 

(5) As already indicated in this office Order No. R. E. Q. O. R. D. 7 dated 23rd January 
1948, the allotment of this tenancy is subject to such conditions as may be imposed by Govern- 
ment hereafter in similar cases.” 


In June 1949 the Bombay Land Requisition (Determination of Compensation) 
Rules, 1949, framed under ihe Bombay Land uisition Act, 1948, were publish- 
ed. The allottees of the rooms applied to the Guvernment to settle the amount 
of compensation payable under s. 8(1) of the Act to the appellant contending that 
the compensation at Rs. 25 per month for each of the rooms was excessive and 
unreasonable. 

The Compensation Officer issued a notice to the appellant under r. 4(c) of the 
Rules to produce any documentary or any other ES in support of his claim. 
The appellant erpeered before the Compensation Officer and contended that the 
Compensation Officer had no jurisdiction to enter upon an inquiry. 

On January 24, 1951, the Compensation Officer passed the following order :— 

“It is, therefore, ordered under rule 4{3) of the Bombay Land Requisition (Determination 
of Compensation) Rules, 1949, that the fair and reasonable rate of compensation for each of the 
18 requisitioned rooms be determined at Rs. 10 p.m. in respect of rent plus Rs. 8p.m. as water 
charges plus permisible additional Municipal General Tax and the claimant be paid accardingly 
from the date of occupation by each respective tenant as ordered by Government on 80th January 
1948, subject to the condition that the claimant executes an agreement in form ‘B’ prescribed 
for the purpose under the rules referred to above.” 


The appellant appealed under s. 8 (3) of the Act. 


1 HosE ae Ge ae 3 Hoan Gal ai 
2 [1051] A. L R. Oal. 307. 4 [1046] A. L R. Oal 416, 
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G. K. Chandan, 4. C. Chandan and C. K. Shah, for the appellant. 
- H. M: Choksi, Government Pleader, for respondent No. 1. 
: pB. H. Lula and N. B. Lulla, for respondents Nos. 2 to 5. 


Sman J. By two orders dated January 28, 1948, the Government of Bombay 
in exercise of powers conferred by sub-s. (4) of s. 4 of the Bombay Land Requisi- 
tion Ordinance, 1947, requisitioned 8 out of 9 rooms in Chawl No. 200 and 9 rooms 
in Chawl No. 201 of ‘Versey Colony’ at Gundavli, Andheri. By tbe same orders 
the Government directed the Inspector of Land Requisition to allot the rooms 
to the tenants whose names were mentioned in a list supplied to that officer, on 
such conditions ‘as may be found necessary’. The orders were modified by order 
dated January 80, 1948, and all the 18 rooms in the two chawls were requisitioned 
and were allotted to the tenants in occupation thereof. The terms of allotment 
in so far as they are material were :— 

(1) Monthly rend of each room will be Rs. 25 including water-charges, but excluding 
electricity charges ; Ra. 22 will be the rent and Ra. 8 will be the water-charges...(8) The tenanta 
should give one calendar manth’s notice in case of their vacating failing which they are liable 
to forfeit one month's rent in lieu of the calendar month’s notice.- (4) In case tho tenant vacates 
after giving notice the landlord shall return the balance of the rent to the tenant and intimate 
to this office of his having done so. (5) As already indicated in this office Order No. R.B.Q.0.R. 
D. 7 dated 28rd January 1948, the allotment of this tenancy is subject to such conditions as may 
be imposed by Government hereafter in similar cases." ’ - 
The Bombay Land Requisition Act (XXXII of 1948) came into operation on 
April 11, 1948. By s. 20 of that Act the Bombay Land Requisition Ordinance 
of 1947 was repealed, but the orders for requisition and the requisition made 
thereunder were continued as if the same were made under Act IU of 1948. 
Section 8, sub-s. (1), of Bombay Act XXXII of 1948, provides for payment of 
compensation to the owner of the property requisitioned. Section 19 confers 
upon the State Government power to make rules to carry into effect the purposes 
of the Act. Even though the Act was passed in 1948, the rules under which com- 

` pensation was to be ascertained for requisition of premises under the Act were 
not made by the Government of Bombay till June 1949. They were first 
published in June 1949. The rules are printed on pages 167 onwards of Vol. I of 
Rules and Orders under Bombay Acts, (1981 edition). After the rules were framed 
the allottees applied to the Government to settle the amount of compensation 
payable under s. 8, cl. (1), to the owner of the premises. 

The allottees contended that the condition of allotment requiring them to pay 
Rs. 25 per month was not binding as the amount was excessive and unreasonable. 
They requested the Compensation Officer to ascertain reasonable compensation. 
The Compensation Officer thereupon issued notice to the owner under r. 4(c) 
of the Bombay Land Requisition (Determination of Compensation) Rules, 1949, 
requiring him to produce documentary or other evidence in support of his 
claim for compensation. The owner thereupon appeared before the Compensation 
Officer and contended that the Compensation Officer bad no jurisdiction to enter 
upon any inquiry. The Compensation Officer held that the “rent terms” dated 
nt 80, 1948, “and contained in paragraph 6 making the allotment conditional, 
subject to such conditions as may be imposed by Government thereafter in similar 
cases’, showed that the “rent terms” arrived at by the Collector were not final 
-and the Compensation Officer who was authorised by the Government under 
8. 8(1) of the Bombay Land Requisition Act, 1948, had a right to proceed with 
the inquiry for determining compensation. The Compensation cer recorded 
the evidence led before him and came to the conclusion that the owner was 
charging rent from his tenants at the rate of Rs. 5 per month in t 
of each room in the year 1942-48. Having regard to the expenses inc for 
making repairs and having regard to the area of the rooms and the amenities 
poe by him and after taking into account the order of the Collector which 

d been acquiesced in by the allottees, by his order dated January 24, 1951, the 
Compensation Officer declared under r. 4(3) of the Bombay Land Requisition (De- 
termination of Compensation) Rules, 1949, that the fair and reasonable rate of 
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compensation for each of the 18 requisitioned rooms was Rs. 10 per month in 
respect of rent Ris Rs. 8 per month as water charges plus permissible addi- 
tional Municipal General [Tax, and ordered that the same be paid to the owner 
from the date of occupation of each rocm by the respective tenant, as ordered 
by Government on January 80, 1948, subject to the condition that the owner 
executes an agreement in form “B” prescribed for the purpose under the ryles. 
The owner has appealed to this Court under s. 8, cl. (3), of the Act. 


The conclusion of the Compensation Officer that Rs. 10 per month is fair 
rent having regard to the circumstances, has not been challenged before me. 
But three points have been urged by counsel for the owner in support of the 
appeal : (1) That the proceedings commenced at the instance of the allottees were 
not maintainable; (2) that the Government having requisitioned the premises 
and having rented the same to the allottees on certain terms and conditions, the 
conditions constituted a contract between the allottees and the owner and the 
allottees were bound by that contract; and (8) The ascertainment of compen- 
sation cannot be sustained because it is based on erroneous principles. 


It appears that the proceedings for ascertaining compensation were initiated 
after an application was submitted by the allottees to the Government. It is 
also true that in the proceedi for ascertaining compensation the allottees have 
no locus siandi. Tho proceedings for ascertaining compensation are between 
the Government as the requisitioning authority and the owner whose property 
is requisitioned. The liability to pay compensation is of the requisitioning author- 
ity and the person to whom the land or the premises were allotted have no 
concern with, the proceedings for ascertaining compensation. In Chatur- 
bhuj v. State of Bombay’ it has been held by a Division Bench of this Court 
that the allottee has no right to appeal against the decision of the Compensation 
Officer as he has no locus standi to appear in those proceedings. Buts. 8, cl. (1), 
imposes an obligation upon the Compensation Officer to hold an inquiry for as- 
certaining compensation payable to the owner. The rules framed under s. 19 
do require that the owner should make an application (see r. 8) for ascertaining 
compensation. When, however, s. 8 imposes an obligation upon the Compensation 
Officer to make an inquiry as to compensation, an application by the owner is 
not a condition p ent to the initiation of proceedings, and even if the 
proceedings are initiated on a request made by the allottees, they cannot be regarded 
as without jurisdiction and consequently not maintainable. 

The order of the Collector, Bombay Suburban District, under which the rooms 
were requisitioned and allotted was made subject to certain terms and conditions. 
Those terms and conditions did not and could not operate as a contract between 
the owner and the allottees. After requisition the premises were given by the 
Government to the allottees and the allottess became licensees of the Govern- 
ment. The liability for payment of compensation rests under s. 8 of the Act 
upon the Government, as the requisitioning authority. The Government may 
levy a charge from the allottees in consideration of allowing them a right of occu- 
pation, but that can have no bearing on the amount of compensation ayable by 
the Government to the owner. In this connection the following ober ratio 
made in the case of Chaturbhuj v. State of Bombay are pertinent (p. 999) :—e 

“Under the scheme of the Bombay Land Requisition Act, it appears that the requimtion 
is to be made by Government and it is Gdvernment who are liable to pay the compensation jn 
respect of the premises requisitioned. Under sub-s. (3) of s. 8B the allotment of any land to 
any person, or the continuance of any person or the permission to any person to continue to remain 
in occupation or possession of any land, referred to in sub-s. (T), shall be deemed to be a license 
in favour of such person for the use and occupation of the said land. Therefare even after the 
requisition, the person permitted to remain in occupation or the person to whom the requisitioned 
premises are allotted becomes a licensee of Government, Formerly, under s. 9A of the Act, 
which has been subsequently repealed, it was within the competence of Government to make 
the allottee a tenant of the premises requisitioned and the relationship of landlord and tenant 


1 (1952) 54 Bom. L. R. 997. 
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arose between the allottee and the person whose premises were requisitioned. But s, 0A has 
been deleted and the person to whom the requisitioned premises are allotted continues to hold 
them as a mere licensee from Government under sub-s. (3) of s, 8B.” 


Therefore, even, if the allottees were permitted to pay the charges agreed to be 
pee by them to the Government directly to the owner, the allottees could not 
re ed as tenants of the owner, and the payments made by the allottees 
must ed as made on behalf of Government. It is true that under a. 9A 
of the Act (which has since been repealed by Bombay Act V of 1952), it was open 
to the Government to make an allottee of requisitioned premises a tenant thereof. 
No order was, however, made under the provisions of s. 9A of the Bombay Land 
Requisition Act making the allottees tenants of the owner, and consequently 
the allottees cannot be regarded as tenants of the owner by reason of the order 
of allotment. As stated earlier, the liability for payment of compensation resta 
upon the Government and it is no concern of the owner whether the Government 
recovers anything from the allottee for allowing him to occupy the premises re- 
quisitioned. Under the Act requisition may be made for the purpose of the State 
or for public purposes. But if there is a valid requisition, the subsequent allot- 
ment does not create any privity of contract between the allottee and the owner 
of tbe property. It may be that Government in view of special circumstances 
give the premises requisitioned for occupation to an allottee free of charge, but 
thereby Government cannot escape liability to pay compensation to the owner. 
It may also happen that the Government makes a charge in excess of fair or 
economic rent of the premises, but provided the requisition is lawful, the extent 
of the liability of the Government as requisitioning authority cannot be judged 
by reference to such charges. The allottee is a licensee of the Government, and 
the charge made by the Government, if any, has no bearing on the liability of the 
Government to pay compensation to the owner. If the allottee fails to pay rent 
and the same cannot be recovered or the premises remain unoccupied, the vor 
of the requisitioning authority to pay compensation may not thereby be affected. 
The “tent terms” in the order of the Collector cannot be regarded as a contract 
between the owner and the allottees. In any event, the owner is not entitled to 
recover anything more than the amount of compensation which is required to be 
ascertained under s. 8 of the Act and the owner’s right te statutory compensation 
cannot be prejudiced even if the requisitioning authority does not collect or is 
unable to collect the charges for which the allottees are permitted to occupy the 
requisitioned premises. The mere fact, therefore, that under the order of allot- 
ment the allottees were required to pay ‘rent’ at the rate of Rs. 25 per month for 
occupation of the premises and were also required to pay the amount directly 
to the owner does not deprive the Compensation Officer of his authority. to as- 
certain the amount of compensation payable to the owner. : 
The method of ascertaining compensation is set out in s. 8, sub-s. (1). That 
sub-section, states :— 

“ When any land is requisitioned or is continued to be subject to requisition under this 
Act, there shall be paid, subject to the provisions of section 7, compensation to persons having 
interest in such land the amount of which shall be determined by an officer authorised in this 
behalf by the State Government who shall hold an inquiry in the manner prescribed. The 
offictr shall determine such amount of compensation as he deems just having regard to all the 
ofroumstences of the case ; and in particular he shall be guided by the provisions of sub-section (1) 
of section 23 and section 24 of the Land Acquisition Act, 1804, in so far as they oan be made 


Now, when the Government do not acquire the entire interest of the owner in 
the premises by requisition but merely acquire the right of user for an indefinite 
period, the ownership of the premises 1s not affected thereby: In the very nature 
of things, the compensation to be awarded to the owner in those circumstances 
is not the value of the property but the value of the user to which he is entitled 
and of which he is under the authority of law expropriated. Inasmuch as the 
Tequisition is not for a fixed period and the premises may be released from a ey 
tion at any time by the Government, the compensation must of necessity a 
periodic payment which is to enure so long as the owner remains deprived of 
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the use of his property. Section 8 requires that the Compensation Officer shall 
be guided by es. 28(7) and 24 of the Land Acquisition Act in so far as those provi- 
sions may applicable. In the application of those provisions to cases where 
there is a requisition, that is, expropriation of a limited interest for a period of 
undefined duration, the expression “‘land’? must mean ‘‘the user of land” 
and the expression ‘‘market value” under s. 28(Z) must mean the periodic payment 
which a willing owner may expect to receive in the epen market from a i 
transferee as consideration for parting with the right of user in favour of the trans- 
feree who is at liberty at any time to abandon the transfer but who cannot be 
compelled so long as he is unwilling to surrender it. It is true that such transfers 
are rarely made voluntarily. But a monthly tenancy protected by the normal 
rent restriction, statute is the nearest equivalent to it and the rent that such a 
monthly tenant may pay affords a fairly accurate basis for ascertaining the perio- 
dic compensation to be rendered. 

It is true that the inability of the owner to compel the requisitioning authority 
to vacate does to a certain extent theoretically reduce the value of the reversion 
to the owner and he may be justified in claiming additional compensation for that 
reduction. But in view of the stringent provisions of the Rent Restriction Act 
which have considerably reduced the value of the reversion to the owner and 
have imposed upon him severe restrictions on the general liberty of contract 
between landlord and tenant, that theoretical reduction in the value of the re- 
version may be regarded as amply compensated by the comparatively greater 
security of the amount of compensation RaR and by the regularity in payment 
thereof. It is also true that under s. 8A of the Act an owner may be compelled 
by the Government to execute the necessary repairs, and on his failure to keep 
the premises in a good and tenantable condition, the Government may cause such 
repairs to be executed at the expense of the owne: and recover the costs thereof. 
But the provision by which an owner is entitled when the premises are released 
flom requisition to compensation for any deterioration caused ‘to the premises 
otherwise than by reasonable wear and tear or irresistible force, confers an ad- 
vantage upon the owner, whose premises are requisitioned, over a landlord who 
has demised the premises to a private tenant. In my view, therefore, the rent 
which the premises would fetch, having regard to the provisions of any rent 
restriction statutes in force at ;the time of the requisition, ‘must be accepted 
as an adequate basis for ascertaining the periodic compensation to be mae to 
the owner. 

In Bengal Province v. Board of Trustecs; a bench of the Calcutta High Court 
in dealing with compensation to be awarded to an owner of premises requisitioned 
under r. 75A of the Defence of India Rules, observed at (p. 428) :— > 

“the effect of a requisition under the Defence of India Rules is to deprive the owner of 
his posseasion. Ho must, therefore, get the value of his possession. Looking from another 
aspect the requisitioning authority gets the possession from the owner and becomes, so to say, 
a statutory tenant. The basis of compensation must therefore be fair rent...” 

Without endorsing the view that a requisitioning authority is in the position of a 
statutory tenant of the owner whose property is requisitioned, in my view, com- 
sation based on fair rent which the premises would fetch in the open mayket 
ving regard to the relevant rent restriction legislation in force at the time 
of ee would be adequate compensation to the owner for loss suffered 
by hi : 

Counsel for the appellant contended that the market value for the loss of 
user must be ascertained on the basis of an eccnomic rent which a willing tenant 
may pay to a willing landlord without reference Lo the restrictions imposed by 
the Rent Restriction Act. Ccunsel urged that requisition does not create 
any relation of landlord and tenant between the owner and the requisitioning 
authority and the value of the loss of user to the owner who is not willing to let 
out his premises cannot be arrived at by ascertaining the .ert which a tenant may 
pay under the restrictive legislation which imposes disabilities upon the landlord 
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and interferes with the liberty of contract. Iam unable to accept that contention. 
Section 8 of the Act requires that in ascertaining compensation the Compensation 
Officer must be guided by s. 28 and s. 24 of the Land Acquisition Act. Section 24 
of that Act requires the Court in ascertaining compensation inier alia to exclude 
from consideration ‘“‘any disinclination of the person interested to part with the 
land acquired.” Therefore, the Court must ignore that disinclination of the 
owner to palit with possession of the premises to be requisitioned and he must be 
assumed tc be a willing transferor. It is true that in ascertaining the market 
value the Court must have regard to the value of the property to the owner in 
its actual condition at the time when he is exproptiated with all its existing ad- 
vantages and potentialities; but the value must be ascertained in the ligh. of 
circumstances existing at the time of requisition and not divorced therefrom. 
Any circumstance which puts statutory reetiictions upon the liberty of contract 
or otherwise depreciates the value must be taken into consideration. In my 
view, therefore, the provisions of the Rent Restriction Act cannot be excluded 
in ascertaining the periodic compensation. 

Counsel for the owner relied upon a judgment of the Calcutta High Court 
reported in Mohd. Ekramal Haque v. Bengal Province’, and icularly upoan the 
observations made at page 84, columns 1l and 2, to the following effect.:— 

“It is clear that in case of a requisition...where possession is taken, and there is not a 
complete acquisition of ownership of the land or building, compensation has to be assessed under 
e 28, Land Acquisition Act, on the basis of fair market value for such interest in land. The 
relationship created is not that of a landlord and a tenant. The requisition is by the Govern- 
ment by virtus of rts suxerain position by which it can forcibly take away any one’s property. 
It is the superior authority which the State possesses by virtue of which such compulsory acquisi- 
tion or requisition is made. It does not bring about any actual relationship of landlord and 
tenant. Therefore the Rent Control Order or other legislation or executive order with the backing 
of legislation have vary little direct bearing upon the assessment of compensation. The market 
value of the interest taken away from the owner has got to be asseesed... Therefore, in deciding 
upon fair rent, for the purpose of s. 28, Land Aoquisition Act, it must be a notional fair rent of 
a hypothetical tenant, andthe assessment of such notional fair rent must be baed upon & consi- 
deration which does not take into account restrictions temporarily imposed by any restrictive 
executive order or legislation like Rent Control Order eto, The assessment in practice should 
be as if ib was of a house of like nature let out for the first time to & tenant who is not compelled 
to take it up and by a landlord who is not compelled to let it out. The practical method will 
be to assess rent as if it was a new house for the first time let out on that date.” 

It is difficult to accept the view that the ‘notional fair rent’ must be ascertained 
unaffected by the rent restrictive legislation in force at the date of requisition. 
The rent which a building fetches depends upon a variety of factors such 
as the nature of the construction, the locality, the convenience provided for the 
purpose for which the building may be used, the surroundings and the general 
economic conditions and the statutory restrictions imposed by legislation upon 
the tum of rent which may be charged. The rent ascertained without 
considering all the circumstances and especially the legislative restrictions may 
in my view be regarded as unreal rent. It is true that a relation of landlord and 
tenant does not result from requisition. But if the test for ascertaining com- 
pensation is the loss which the owner may suffer by being se tere to part with 
the land, the real basis for compensation can only be that which the owner would 
haye obtained if he had parted with his right of possession to a willing transferee 
at the time of expropriation. If the statute imposes a limit upon what can legiti- 
mately be ed as rent, any attempt to ignore the provisions of the rent 
restriction statute would be to ascertain rent by imputing to the p.rties an 
intention to agree to an unreal rent the liability for payment of which cannot be 
enforced by legal proceedings. It has to be noted that another Bench of the 
Calcutta High Court took a view different from the one stated in Mohd. Ekramal 
Haque’s caso. That case is reported in Collector of Darjeeling v. C. Maokertich?. 
The learned Judge observed at page 808 after referring to the decision in Mohd. 


1 [1950] A. L R. Gal. 88. 2 [1951] A. L R. Oal, 807. 
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Ekramal Haque’s case :— 

“The above observations (observations on page 84 of Mokd. Mkramal Hague's case, whioh 
have been set out earlier) are somewhat broadly stated. In a case of requisition the Court is 
called upon to assess the market value of the possessory interest of the owner in the premises 
in question. Such a market value cannot be determined in the abstract. Market value means 
the value which a willing seller may expect from a willing purchaser in the open market. Trans- 
actions in the open market will be motived by the fact that the premises is subject to an order 
under the Rent Control Order. If the land had not been requisitioned the owner could have 
realised nothing more than the rent as determined under the Rent Control Order during the 
subsistence of that order. The owner camot claim a higher value of his interest because of the 
requisition,” 

With respect the casereparted in Collector of Darjeeling v. C. Mackertich laya down 
the correct principles for ascertaining compensation based on fair rent in reapect 
of premises requisitioned. 

The Compensation Officer has held that the standard rent of each roo: was 
Rs. 5 per month. He has then taken into consideraticn the amount spent by the 
owner and has also taken into consideraticn the contract between tae Govern- 
ment and the allottees and has ascertained the compensaticn at Rs. 10 pe: month 
in respect ot rent plus Rs. 8 per month as water charger plus permissible additiona). 
Municipal General Tax. That conclusion is not challenged. The only challenge 
was as to the correct principlea applicable. 

The order passed by the Compensation Officer must, however, be modified in 
certain respects. There can be no order for payment against the allottees. The 
allottees had no locus standi before the Compensation cer and no order can be 
passed against them. The order should have been made by the Compensation 
Officer against the Government. : 

Accordingly I modify the order by striking out the words Ri Bein respective 
tenant as ordered by Government on 80th January 1948” from last paragraph 
of the judgmert of the Compensation; Officer. further add the following clause :— 
“Any payments made by the allottees to the owner or which may under any arrangement by 
the allottess with the Government be made directly to the owner shall be credited towards the 


lability of the Government to pay compensation at the rate hereby fixed.” 
Subject to that variation the order of the Compensation Officer is upheld. The 
appeal is dismissed with costs. ; 


Appeal dismissed. 


CRIMINAL APPELLATE. 


Before Mr. Justice Bacdekar and Mr. Justice Vyas. 
STATE v. BHARAT SHANKAR TAPKIR.* 

Bombay Prevention of Adulteration Act (Bom. V of 1926), Secs. 19(1)(c), 4(1)(a)—The Bombay 
Prevention of Adulteration of Articles of Food Rules, rr. 6(A), 7t—Whether r. 6(A) ultra vires 
of Ad—Meaning of aepression “ to the prejudice of the purchaser ” in s. &1)(a). 

Rule 4) of the Bombay Prevention of Adulteration of Articles of Food Rules framed 
under the Bombay Prevention of Adulteration Act, 1925, is wira vires of the Act, being in- 
consistent with a. 19(1)(c) of the Act. š 

The expression ‘‘ to the prejudice of the purchaser ” in s. 4(1)(a) of the Bombay Preven- 
tlon of Adulteration Act, 1925, means prejudios to the generality of purchasers and not 
prejudice to the actual purchaser in a particular case. A particular person in a given case 
may not be prejudiced by the purchase, but if an ordinary person who purchased an article 


October 21, 1958. Criminal —¢ ‘Rule 7... Any article of food to which 


* Decided, 

Bat ee Or 106p, against an: order ot any preservatives or any col or other 
pea P. Bhatt, Sessions ee in kee ee tn pendix A 

Ju at na, in App. No. 400 of 1952, to these rules have 


= ees Saal sentences passed deemed, until the contrary is. proved, to be 
- Dewalfa, Special Municipal Magistrate, injurious to health within the meaning of 
WG. Poon meee No. A.W.208/51. ` section 8...” . ; 3 


246 ; ~ THE BOMBAY LAW REPORTER. Îvoi. uvt. 


of food was likely to be prejudiced by the purchase, there would be an offence under s. 4(1)(a) | 
of the Act. 

State v. Amratlal BhogilaP and Pearks, Gunsion & Tee, Limited v. Ward: Hennen v. Southern 
Cownttes Dairies Company’, referred to. 

Per Bavdekar J.:—The words ‘' to the prejudice of the purchaser” in s. 4({Z)(a) denote ‘ to 
the prejudice of the purchaser who actually purchases the article which is not of the nature, 
-substance or quality demanded by the purchaser,’ t.e. if the purchaser did not get the article 
of food which he demanded there is prejudice within the meaning of that term as used ins. 4 
ofthe Act. The intention of s. 4, as is evidenced by the words ‘‘ which is not of the nature, 
substanoe or quality demanced by or on behalf of the purchaser ’’ was that the purchaser 
must get the article which he demands, and tt is not a matter for the vendor to inquire into 

' the question as to why the purchaser wanted the article and defend a charge made against 
him for selling an adulterated artiole by pointing out that no actual loss was caused to the 
purchaser. 

The facta appear sufficiently in the judgment. 

A. A. Mandgi, Assistant Government Pleader, for the State. 

8. G. Patwardhan, for the accused. 


Vyras J. This is an appeal by the State of Bombay from an order of acquittal 
by the learned Sessions Judge, Poona, whereby the learned Judge has ao- 
uitted Bharat Shankar Tapkir, original accused, of an offence under s. 4(1)(c) of 

e Bombay Prevention of Adulteration Aot. 

The facts of the case which gave rise to the prosecution of the acoused may now 
briefly be stated. Raghunath Jagannath Joglekar, who is the Food an ene was 
on duty on July 24, 1951. At about 8-30 in the morning on that date he saw the 
acoused going along on a bicycle. On the handle of the bicycle there was a charwi 
whose capacity was three seers. In that charwi there was milk and the quantity 
of milk was about one seer. On the same bioyole there was also another pot. There 
was milk therein also, and the quantity of that milk was about a seer and a half. 
Then on the carrier of the bicyole there was a brass pot with a capacity of seven 
seers. That pot was brimful with milk. The Food Inspector examined the milk 
from the charwi. When he questioned the accused in the matter, the accused said 
that it was mixed milk of cow and buffalo. The Food Inspector suspected adultera- 
tion. So he-applied lactometer test. Then he told the accused that he wanted to 

urchase milk, and the acoused quoted the rate of a rupee for a seer and a half. 
ere were three empty bottles which wereshown to the accused, and into each one 
of these bottles the acoused put six ounces of milk. Then the bottles were sealed. 
One sealed bottle was given over to the accused and the other was sent to the Publio 
Analyst for examination. The result of the examination by the Public Analyst was 
that the milk had 32.2 per cant. water content, 4.1 per cent. fat content and 6.1 

r cent. solids other than milk fat. Upon these facts the accused was prosecuted. 

e was convicted by the Special Municipal Magistrate, F.O., Poona ; but on appen, 
he was acquitted by the learned Sessions Judge, Poona. It is against that o of 
acquittal that the present a is filed by the State of Bombay. 

During the course of his judgment the learned Sessions Judge held that the accused 
had sold to the Food or milk which was not of the nature, substance and 
cereal demanded by the Food Inspector. But he came to the conclusion that no 
prejudice was caused to the complainant Food pete by reason of the sale of 
akaa hina by the aood. On the basis of that finding he ordered the acquittal 
of the accused. While holding that there was no prejudice to the Food Inspector 
Aga of the sale of milk to him by the accused, the learned Seasions Judge said 


“ He (meaning thereby the Food Inspector) did not beleve the milk to be mixture of cow and 
buffalo. Knowing that, he purchased that milk, the purpose of the purchase was to find out the 
constituents of the milk and not for his own consumption. I, therefore, fail to see how it could be 
said that the Food Inspector purchased this milk to his prejudice, when he purchased it after 
having been told that it was a mixture of cow and buffalo milk and having refused to accept that 
statement, particularly after applying the lactometer.”’ . 
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I am not in agreement with the view of the learned Sessions Judge that the sale 
“of the milk to the Food Inspector by the accused was not to the prejudice of the 
Food Inspector. It is not disputed in this case that the milk which was sold to the 
Food Inspector was really not the mixed milk of cow and buffalo. It was adulterated 
buffalo’s milk. The learned Sessions Judge was not right in holding that, simply 
because the Food Inspector had already suspected that the milk was not mixed 
milk of cow and buffalo, there was no prejudice caused to him. The expression ‘‘to 
i rejudice of the purchaser” in 8. 4, sub-s. (1), ol.(a), of the Act, has been construed 
Court in State v. Amratlal Bhogilal: to mean prejudice to the generality of 
ae and not prejudice to the actual purchaser in a particular case. A 
particular person in & given case may not be pauan by the purchase, but if an 
ordinary person who purchased an article of food was likely to be prejudiced by the 
purchase, there would be committed an offence under s. 4 (1)(a) ofthe Aot. Te is 
Patoa ey Halabuny E Laws of England, 2nd edn., Vol. XV, para. 244 
. The prejudice, however, is not confined tapanlar prejuiice, nor to peluda arising 
from the consumption of unwholesome food, nor to prejudice or damage to the actual purchaser 
in the particular case. But there is prejudice whenever there is a sale of an article in such a state 
that an ordinary unskilled person would have been prejudiced if he had recetved it in response to 
his demand for an article of that denomination, although for some reason, peculiar to himself, 
the actual purchaser is not prejudiced. It is no defence to a prosecution to allege that the pur- 
chaser, having bought onty for analysis, was not prejudiced by the sale.” 
In the case of Pearks, Gunston & Tee Limited. v. Ward: Hennen v. Southern Counties 
Dairies Company’, it was held that a sale might be to the prejudice of the purchaser, 
although the purchaser had special knowledge, not derived bon information given 
by the seller, that the article sold was not o the nature, substance, and quality de- 
manded by him, and that the test was whether the sale would have been to the pre- 
judice of a purchaser who had not that special knowledge. In these circumstances, 
we are unable to agree with the view of the learned Seasions Judge that the sale of 
milk in this case by the accused to the Food Inspector was not to the prejudice 
of the Food Inspector. 

We must, however, uphold the order of acquittal, because in our view r. 6(A) af 
the Rules framed by the Government of Bombay in exercise of the powers conferred 
upon them under as. 19 and 19A of the Bombay ‘Prevention of Adulteration Act, 
1925, is wlira vires of the Aot, being inconsistent with s. 19(1)(c) of the Act. Section 
19(1)(c) says that the Government of Bombay may make a not inconsistent 
with the provisions of this Act, for 

“ determining what deficiency in any of the normal constituents of any article of food or 

what addition of extraneous matter shall raise a presumption, until the contrary is proved, that 
such food is injurious to health within the meaning of section 8 etc.” 
The words ‘‘shall raise a aimee irs until the contrary is proved” show that the 
presumption Senton piata by s. 19(1)(c) of the Act is not an absolute presumption, 
but a conditional presumption, the a being that the accused must be allowed 
an opportunity of showing that the article of food concerned was not injurious to 
health within the meaning of s. 3, or was of the nature, substance or quality it pur- 
ported to be within the meaning of a. 4. 

Now, if we turn to r. 6(4) of the rules framed by the Government of Bombay under 
es. 19 and 19A of the Act, we find that the words used there are: 

“ The following articles of food when constituted as shown hereunder shall be deemedto be 
not of the nature, substance or quality which they purport to be.” 


The words ‘‘shall be deemed to be” show that the rule speaks of an absolute presump- 
tion, as distinguished from a conditional presumption, to be drawn 

nature, substance and quality of milk, from a deficiency in the normal ean 
of milk or from an ition of an extraneous matter to those constituents. As 
s. 19(1)(¢) of the Act speaks of the power of Government to make rules 
conditional presumption to be drawn in respect of the nature, substance, eto. of an 
article of food from a deficiency in, or an addition of an extraneous matter to, the 
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normal constituents of the said article, and as r. 6(A) which is made under s. 19 
of the Act speaks of an absolute presumption to be drawn in the said connection, 
it is olear that the rule is inconsistent with s. 19(1)(c) of the Act. It is argued for 
the State of Bombay that the word “deemed” is used in various senses. Itis contend- 
ed that sometimes the word “deemed” means “generally regarded”, that at other 
times it signifies ‘‘taken prima facie to be”, and that at yet other times it means 
“taken conclusively to be”. For this contention reliance is put on Iyer’s Law 
Laxioon, 302. The contention must fail. The word in r. 6A is not “deemed”. 
The words are “shall be deemed to be”, and we think itis absolutely clear that these 
werds speak of an absolute presumption. In this context it would not be out of 
place to refer to r. 7, and in r. 7 we find the words which are to be found in s. 19(Z)(c) 
of the Act, namely, the words “shall be deemed, until the contrary is proved.” If 
the contention that the words ‘‘shall be deemed to be” do not give rise to a conclusive 
presumption, but give rise to a conditional presumption, has force, we do not see 
why we find the words “‘shall be deemed, until the con is proved” inr. 7. In 
that case in r. 7 algo the words “shall be deemd to be” would have been used. 
‘Tt is then argued that r. 6(A) is not a rule which has reference to s. 19(1)(c) of the 
Act, but that it refera to s. 19(Z)(e) of the Act. We see no force in this contention 
either. The caption of r. 6 is: 

“ Deficiency in normal constituents and addition of extraneous matter.” 

Now, if we turn to s. 19(7)(c) we find that cl.(c) begins with the words : 

“determining what deficiency in any of the normal constituents ofjany article of food or what 
addition of extraneous matter shall raise a presumption, until the contrary is proved, eto.” 
Putting the language of s. 19(1)(c) of the Act and the language of the caption of r. 6 
together, there is no doubt that r. 6 has a reference tos. 19(1)(c) of the Act. The 
subject-matter of s. 19(1)(e) of the Act has a reference, not to r. 6 of the Rules, 
but to r. 8(B) of the Rules. Therefore, this contention also which is preased before 
us on behalf of the State of Bombay must fail. 

As we are of the view, for the reasons stated above, that r. 6(A) of the Rules, being 
_ inconsistent with s. 19(1)(c) of the Act, is ultra vires of the Act, the acquittal must 
by upheld and the appeal must fail. The appeal is dismissed. 


- BavpEKaz J. In my view, the words “‘to the prejudice of the purchaser” in s. 4 
(1)(a) denote ‘to the prejudice of the purchaser who actually purchases the article 
which is not of the nature, substance or quality demanded by the purchaser’. But 
in this case, in spite of the fact that the Inspector Seats ihe milk tor alae: that 
condition is satisfied. The reason is that the intention of 8. 4, as is evidenced by the 
words “which is not of the nature, substance or quality demanded by or on behalf 
of the purchaser’’ was that the purchaser must get the article which he demands, and 
it is not a matter for the vendor to inquire into the question as to why the purchaser 
wanted the article and defend a charge made against him for selling an Niere 
article by pointing out that no actual loss was caused to the purchaser. The words 
“to the prejudice of the purchaser” must necessarily be given a ing, but they 
are put in in order that persons who, e.g. have sold milk which has been fortified by 
vitamins should not be punished in case the purchaser, without telling the vendor 
that he does not want milk fortified with vitamins, asks for pure milk and gets pure 
milk to which vitamins are added. Insuch a case it is obvious that the sale will not 
be to the prejudice of the purchaser ; but apart from such cases, if the purchaser 
did not get milk which he demanded, there is prejudice within the meaning of that term 
as used in s8. 4 of the Act. . 

It is true that in this case the accused said that the milk was milk of cow and buf- 
falo mixed, and in case it had been shown that it was milk of cow and buffalo mixed, 
no offence could have been committed. But the analysis showed in this case that 
what the purchaser got was buffalo’s milk, which milk was deficient in certain normal 
constituents. Ifthe rule upon which the prosecution relied was not ultra vires, the 
scoused would have been guilty. But forthe reasons which have been stated by my 
learned brother the rule was ultra vires of the power conferred the Government 
of Bombay by s. 19 of the Act. The appeal must, iisrofore be disniiied. 


Appeal dismissed. 
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CRIMINAL REVISION. 


Before Mr. Justice Shah. 
BAI NIRMALABAT REVADAS v. REVADAS BHIKHABHAT.* 

Bombay Prevention of Hindu Bigamous Marriages Act (Bom. XXV of 1948), Secs. 8, 5—Criminal 
Procedure Code (Act V of 1898), Secs. 5(2), Chap. XV, 626—Accused contracting bigamous 
marriage in town of Broach—Jurisdiction of Presidency Magistrate at Bombay to iry offence 
under 8. 5 of Act—Whether High Court can invest Presidency Magistrate at Bombay with 
jurisdiction to try suck offence. 

The fact that a Magistrate of the First Class or a Presidency Magistrate has, under s. 8 of 
the Bombay Prevention of Hindu Bigamous Marriages Act, 1946, power to try an offence 
under s. 5 of the Act, does not dispense with the necessity of the Magistrate of the First Class 
or the Presidency Magistrate having territorial jurisdiction to try the offence. There is 
nothing in s. 8 of the Act which excludes the application of s. 52) and Chapter XV of the 
Criminal Procedure Code, 1898, to offences underthe Act. Therefore, s. 8 of the Act does 
not confer Jurisdiction upon all Magistrates of the First Class and the Presidency Magistrates 
irrespective of the extent of their territorial jurisdiction. 

The High Court has no jurisdiction to invest a Court incompetent to try a case before which 
a case is pending with authority to try that case. The High Court has jurisdiction to transfer 
cases pending in subordinate Courts competent to entertain and try them, to other Courts 
subordinate thereto, but has no jurisdiction to confer authority upon Courts to inquire and 
try cases which they had inttlally'no jurisdiction to entertain. 

Oxa Nirmalabai (petitioner) filed a criminal complamt against her husband 
Revadas (accused) in the Court of the Presiden istrate, 17th Oourt, Mazagaon, 
Bombay, for an offence under s. 5 of the Bombay Prevention of Hindu Bigamous 
Marriages Act, 1946, alleging that the accused had contracted a bigamous marriage at 
Broach on January 19, 1953, with one praa os 

The trying Magistrate dismissed the complaint on the ground that he had no 
jurisdiction to decide the case as the offence was committed outside the local limits 
of Greater Bombay, and observed in his judgment as follows :— 

“ Now there is distinction between power and jurisdiction to try an offence. To my mind 

the words ‘ notwithstanding anything contained tn the Code of Criminal Procedure, 1898’ in s. 8 

of the Act refer to the powers of a Presidency Magistrate or a Magistrate of the First Class and 

have not the effect of enlarging his territorial jurisdiction as contended for the defence. If this 
contention is accepted tt would mean that even though any offenoe under the Act was committed 
in Bombay or any part of the State of Bombay, it was still open to any Presidency Magistrate or 

a Magistrate of the First Class at Calcutta or Madras to take cognizance of the offence. In my 

opinion this is not what is contemplated by s. 8. Thats. 8 deals with and confers powers becomes 

clear when one refers to s. 8A of the Act. It states that notwithstanding anything contained 

in the Code of Criminal Procedure, no Court inferior to that of a Presidency Magistrate or a 

Magistrate of the First Class shall try any offence punishable under a. 6 or 7. Under s. 6 the offence 

of performing, conducting or abetting any bigamous marriage is punishable with imprisonment 

which may extend to 6 months, Section 7 provides penalty for person having charge of minor 
concerned in bifamous marriage and there also it is imprisonment which may extend to 6 months. 

Ordinarily, the offences under as. 6 and 7 being punishable with imprisonment for 6 months would 

be triable by a Magistrate of the Second Class as shown in the eighth column of I schedule to 

the Criminal Procedure Code under the caption ‘offences against other laws.’ But notwithstand- 
ing this power under the Criminal Procedure Code, a Magistrate of the Second Class cannot try 
the offences under ss. 6 and 7 by reason of the prohibition contained in s. 8A of the Act.” 

The petitioner applied in revision to the High Court. j 


M. V. Paranjpe, for the complainant. 
H. M. Choksi, Government Pleader, for the State. 
S. Q. Patwardhan, for the accused. 


BHAE J. The complainant Nirmalabai filed a complaint—being Case No. 12/8/53— 
in tho Court of the Presidanoy Magistrate, 17th Court, Mazageon, Bombay, against . 
* Decided, November 19, 1963. Criminal te, 17th Court, Maxzagaon, 


Magistra 
Revisional Application No. 1088 of 1958, Bombay, in Case No. 12/3 of 1958. 
against an passed by S. D. Awar, Presi- 


250 ` THE BOMBAY LAW REPORTER. fvon. LVI. 


her husband Rewadas Bhikabhaifcran offence under s. 5 of the Bombay Prevention 
of Hindu Bigamous Marriages Act, No. XXV of 1946. It was the case of the 
complainant that even though the respondent was married to her, he contracted 
a bigamous marriage on January 19, 1963, at Broach with one Champabai and 
thereby committed an offence under s. 5 of the Bombay Prevention of Hindu 
Bigamous Marriages Act, XXV of 1946. The learned Magistrate was of the view that 
the offence having been committed within the territorial limite of the Magistrate, 
Firgt Olass, Broach, he had no jurisdiction to try the case. The learned istrate, 
therefore, diamissed the complaint. The complainant has come to this Uourt in 
revision. 


On behalf of the complainant reliance was placed upon s. 8 of the Bombay Aot 
XXV of 1946 in support of the contention that even though the offenge alleged by 
the complainant to have been committed by the respondent was committed in the 
town of Broach, the Presidency Magistrate in the City of Bombay had territorial 
jurisdiction to try that offence. Section 8 of the Act provides : 

“ Notwithstanding anything contained in the Codefof Criminal Procedure, 1898, an offence 
under section § may be tried by any Court of a Presidency Magistrate or a Magistrate of the First 
Clase.” 

It was urged that s. 8 of the Act enabled every Presidency istrate and every 

i of the First Class in the State of Bombay to try any offence under s. 5 of 
the Act XXV of 1948, whether or not the offence is committed within the limita of 
his territorial jurisdiction. Power to try offences under s. 5 is undoubtedly oon- 
ferred upon Presidency Magistrates and the Magistrates of the First Class by s. 8, 
and that power is conferred ‘notwithstanding anything contained in the Oode of 
Criminal cedure, 1898.’ But in my judgment, s. 8 does not confer jurisdiction 

n all Magistrates of the First Class and the Presidency Magistrates ir Ə 
of the extent of their territorial jurisdiction. Section 28 of the Criminal Procedure 
Code provides for the trial of offences under the Indian Penal Code by the High Court 
or the Court of Sesion, or by any other Court by whigh such offence is shown in the 
eighth column of the second schedule to be triable. Section 29 of the Criminal 
Procedure Code provides for the power of Courts to try offences other than those 
under the Code. That section prescribes that when an offence under any law other 
than the Indian Penal Code is made triable by any Court mentioned in that law, such 
Court shall try the offences, and when no Court is mentioned, such offence is triable 

` by the High Court or the Court mentioned in the last four entries in the eighth 
column of Schedule II of the Code. An offence under s. 5 of the Act XXV of 1946 
is made punishable with imprisonment for 7 , and in the absence of an express 
rovision to the contrary, it would be triable by the High Court or the Oourt of 
Session: Section 8 of the Act. however, makes an provision to the contrary 
and provides for trial of offences under s. 5 of Act by the Courta of the 
Presidency Magistrate and the Magistrate of the First Class. It was urged that 
even if the Legislature had provided that offences under s. 5 of the Act shall be triable 
by Courts designated therein, those Courts would be competent by s. 20(1) of the 
Code of Criminal Procedure to try those offences; and therefore, it was contended, 
that it could not have been the intention of the Legislature by the use of the ex- 
pression ‘notwithstanding anything contained in the Oode of Criminal Procedure, 
1898,’ merely to Poon what was expredaly provided by the Code. It is unneces- 
saryjn the view I take to enter into a otailod examination ofthe diverse provisions 
of the Criminal Procedure Code to ascertain what other provision besides the pro- 
visions of Schedule II of the Criminal Procedure Code, were not to apply to the 
trial of offences under s. 5 of the Aot. Section 5(2) of the Code of Criminal Pro- 
cedure provides that : 

“ All offences under any other law (other than Indian Penal Code) shall be investigated, 
inquired into, tried and otherwise dealt with according to the same provisions, but subject to any 

- enactment for the time being in force regulating the manner or place of investigating, inquiring 
into, trying or otherwise dealing with such offences.” 

It is evident from that section that the provisions of the Criminal Procedure Code 
apply to the investigation, inquiry into and trial of all offences under the special 
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laws, except where a provision to the contrary is made therefor in the special law. 
There is no expresa provision made in the Bombay Prevention of Hindu Bigamous 
Marriages Act, XXV of 1946, for the venue of enquiry and trial of offences committed 
under that Act. The provisions of Chapter XV of the Code relating to the “place of 
inquiry or trial’ would, by the operation of s. 5(2), apply to the trial of offences 
under that Act. The Bombay Prevention of Hindu Bigamous Marriages Act, XXV 
of 1946, does not lay down any procedure for the ‘manner’ of investigation, inquiry 
and trial of offences thereunder, and the manner of investigation, enquiry and trial 
must, it is not disputed, be as provided by the Code of Criminal ure. It would 
then be difficult to accept the view that the Legislature intended that the provisions 
of s. 5 (2) read with Chapter XV of the Code relating to the place of enquiry and 
trial was not to apply to the proceeding under s. 5 of the Act. Therefore, by the use 
of the expression ‘notwithstanding anything contained in the Oode of Criminal 
Procedure, 1898,” in s. 8 of the Bombay Prevention of Hindu Bigamous Marriages 
Act, XXV of 1046, it was only intended by the Legislature that the Court of a Presi- 
dency Magistrate eC ee ee 
Il of the Criminal Procedure Oode be competent to try offences under 8. 5 of the Bombay 
Act XXV of 1946, shall be regarded as competent to try those offences. As stated 
hereinbefore, s. 5 of the Bombay Act XXV of 1946 lays down the maximum punish- 
ment of seven years for the offence of bigamous marriage, and such an offence by 
reason of Schedule II to the Criminal Procedure Code, 1898, may normally be tried, not 
by a Magistrate of the First Olass or a Presidency Magistrate, but by the Court of 
Session, and it waa with a view to provide that such offences shall be triable by a 


Presidency Magistrate or by a istrate of the First Class competent in that behalf, 
that s. 8 was enacted. The fact that a istrate of the First Class or a Presidency 
Magistrate has power to try an offence 8. 5 of the Bombay Act XXV of 1046, 


1946, does not dispense with the necessity of the Magistrate of the First Class or the 
Presidency Magistrate having territorial jurisdiction to try the offence. In my 
judgment, there is nothing in s. 8 of the Bombay Act XXY of 1946 which excludes the 
application of s. 5(2) and Chapter XV of the Criminal Procedure Code, 1898, to of- 
fences under that Act. The view taken by the learned Presidency Magistrate, 
therefore, appears to be correct. 

It was then urged by Mr. Paranjpe on behalf of the complainant that this Court 
should in the special circumstances of the case invest the Presidency Magis- 
trate with jurisdiction to try the case filed by the complainant Nirmalabai. In m 
view, the High Court is not a competent authority to invest any Magistrate wi 
jurisdiction, territorial and extra-territorial. It is the State Government which is 
authorised by the Code to appoint Sessions Judges, Presidency Magistrates and the 
eae of the First, Second and Third Class; see sa. 9, 10, 12 and 18 of the 

o. The territorial jurisdiction of the Courts under the Code depends upon the 
appointment to a particular Court, and not upon any investiture by the High Court. 
It is true that when a complaint or a proceeding is filed in a Court which is otherwise 
competent to try it under the Criminal Procedure Code, by reason of s. 526 of the 
Code this Court may be entitled to transfer the complaint or proceeding to any com- 
petent Court which may not have territorial jurisdiction over the complaint or the 
proceeding. But this Court has no jurisdiction toinvest a Courtincompetentto try a 
case before which a case is pending with authority to try that case. is Court has 
jurisdiction to transfer cases pending in subordinae Courta competent to entertain 
and try them to other Courts subordinate thereto, but has no jurisdiction to oohfer 
authority upon Courts to enquire and try cases which they had initially no jurisdiction 
to entertain. This Court has, therefore, no jurisdiction to invest the Preaidenay 
Magistrate in the City of Bombay before whom the complaint filed by the complainant 
is pending with jurisdiction to enquire into and try her case. 

The rule is, therefore, discharged. 


Rule discharged. 


~ 
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Before Mr. Justice Bavdekar and Mr. Justice Vyas. 


GURUPADAPPA BASAPPA NELVAJI v. KARISHIDDAPPA SHIVABASAPPA 
NELVAGL* 


share in subsequent acquisitions, 

Four defendants who were each the descendant of four brothers constituting a joint 
Hindu family were in possession of the shares which had oome to them in a partition of the 
family property. The defendants had made allenations from their shares and these allena- 
tions were not for legal necessity. A fifth brother, an uncle of the defendants, had died before 
the partition and his widow long after the partition adopted the plaintiff to her deceased 
husband. The plaintiff as the adopted son filed a suit against the defendants for his one- 
fifth share in the joint family property and also a similar share in the property acquired by 
the defendants with the help of the joint family property which had come to their share. 
The defendants contended that the right of the plaintiff was to take his one-fifth share in the 
properties which were in existence at the time of the partition but exclusive of the property 
which was alienated between the dates of partition and the adoption and that the plaintiff 
was not entitled to a share in the subsequent acquisitions :— 

Held, that the plaintiff was entitled to one-fifth share in the family property as it existed 
at the time of the pertition and at this re-opening of the partition the property which was 
allenated by the defendants should be allotted to the shares of the defendants, and 

that the plaintiff was also entitled to one-fifth share In any subsequent acquisitions made 
by the defendants. 

Bhimaji Krishnarao v. Hanmantrao Vinayak’, Anani BMkappa Patil v. Shankar Ram- 
chandra Patil, Bhubanersari Debi v. Nilkomul Lokiri* and Krishnamurthi Ayyor v. Krish- 
namurtht Ayyar,‘ referred to. 

Onn Basappa who owned oertain property died leaving eight sons. Three of his 
sons died without leaving any male issue or a widow. 

On November 9, 1946, one Karishiddappa (plaintiff) filed the present suit agai 

dapa and others (defendants Nos. 2 to 5) who were the douo plati of four 
of the sons of Beers ior partition and posseasion of his one-fifth share in the 
property and a one- share in certain subsequently acquired property. The 
a alleged that he was the adopted son of one of the remaining sons 

ivbasappa adopted by his widow ingawa (defendant No. 1) on May 24, 
1945. The defendants inter alia contended that no adoption had taken place, that 
Shivbasapps had prohibited defendant No. 1 from making an adoption, that there 
was & partition in their family in 1918 after the death of Skiv basappà, the plaintiffs 
adoptive father, and, therefore, it was not open to the plaintiff to re-open tihe partition, 
that defendants Nos. 2 to 5 had effected certain alienations between the date of the 
orice and the date of the adoption and these alienations, though not made for 
egal necessity, were binding upon the plaintiff and that as regards the aoquisitions 
the plaintiff was not entitled to a share in these even upon the footing that theee 

uisitions were not shown to have been made without the aid of the property 
whigh had gone to the share of defendants Nos. 2 to 5 as a result of the partition. 

o trial Judge held that a valid ion had taken place and that the plaintiff 

was entitled to have the property which was alienated by defendants Nos. 2 to 5 
to be allotted to the shares of the alienors as alienations made by them withoyt legal 
necessity and that the plaintiff was entitled to one-fifth share in the wsitiong 
ae yy any of the defendants with the aid of the propérty which wont to his ahare 
as a result of the partition. 

* Decided, August 31, 1953. First 2 (1048) Bom. LR. 1, 
No. 96 of 1950, from the decision of 8. M, j» 8.0, 70 LA. 232. 
Civil Judge (Senior Division), at Hubli, in 8 (1885) L-R. 12 LA. 187. 

Ctvil Suit No. 66 of 1946. 4 fioa 54 248, 

1 (1940) 52 Bom. L-R. 200. 8.0. 39 Bom. L.R. 960. 
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Defendants Nos. 2 to 5 appealed to the High Court. 


S. O. Javit, for the appellanta, 

G. P. Murdeshwar and G. N. Vaidya for K. R. Bengeri, for respondents Nos. 14, 
27 and 28. 

B. N. Chikarmane, for respondent No. 26. 


BAVDHKAR J. [His Lordship, after narrating facts and holding that the plaintiff’s 
adoption was valid and that he was entitled to re-open the partition of 1918, proceeded. ] 
The next question which arises is as to whether the learned trial Judge was right in 
allotting to the share of defendants Nos. 2 to 5 the properties which they had alienat- 
ed before the date of the plaintiff’s adoption. It was contended on behalf of the 
appellants that in such & case the right of the plaintiff is to take his share, whatever 
it is—one-fifth in the present oase—in the properties which were in existence at the 
time of the partition—in this case 1918, but exclusive of the pro which was 
alienated between the dates of the partition and the adoption. ese alienations 
would ordinarily be of two kinds: either they were binding upon the family, for 
example, when they were made for legal necessity like payment of debts which may 
have been allotted to the various branches by the partition. In the alternative, 
they may be also alienations which oould not be justified by legal necessity upon 
the footing that when the a was sought to be reopened by the plaintiff the 
branch of ppa was to be regarded as still a joint family. It is said that even 
80 inasmuch as the properties which were allotted to the shares of defendants Nos. 2 
to 5 were their separate properties inier se and they were entitled to sell them, the 
alienees were not required to refrain from seeing Se rey on the ground 
that subsequently an adoption might take place in the ily and the adopted boy 
would be entitled to reopen the partition. The result of this argument at the most 
would be that the plaintiff may not be in a position to contend that the properties 
which had been sold by defendants Nos. 2 to 5 should be brought into the hotchpot. 
To do so would undoubtedly affect the alienees. It is contended, however, that 
not only is the plaintiff not entitled to say that he should be allowed to ignore the 
alienations, but he is also not entitled to insist that the properties which were alienat- 
ed by defendants Nos. 2 to 5 should be given to their share, because to do so would 
be really speaking calling upon defendants Nos. 2 to 5 to account for their acta which 
took place prior to his adoption. It is said that defendanta Nos. 2 to 5 are not 
accountable in this manner to the plaintiff. The plaintiff must take one-fifth share 
in such properties as were to be found on the date when he was seeking to reopen 
the ition. Many properties were alienated in the meanwhile, but whatever may 
be the reasons for which they were alienated, the plaintiff oould not challenge the 
alienations in any manner. Ho could not even challenge them as against the alienors. 
The question is not free from difficulty. But it must be observed that whenever 
statements are made in the judgments in many of the cases on allied topics that an, 
adopted son takes subject to all lawful alienations made before the date of the adoption 
the words must not be taken as if they were the words of a statute. It was observed, 
for example, in Bhimaji Krishnarao v. Hanmantrao Vinayak, that where a sole 
surviving coparcener had alienated properties which were erstwhile joint family 
properties and the widow in the family subsequently made an adoption, the test 
which the Privy Council asked the Courts to adopt in the case of Krishnamuhiht 
Ayyar v. Krishnamurthi Ayyar* was whether the alianations were made by a person 
who had full power at the time when they were made over the property which he 
was alienating. If the adoption was subsequent to the alienation and the alienor 
had fall power over the property which he alienated, then the adoption could not 
affect the property which was already disposed of by a parson who had acted as the 
full owner of the property. The remarks from the judgment of their Lordships relied 
upon were (p. 262) : 

“When a disposition is made intra vivos by one who has full power over property under 
which a portion of that property is carried away, it is clear that no rights of a son who is subse- 


1 (1940) 52 Bom. L.R. 290. 8.c. 29 Bom. L. R. 969, 
2 (1 L.R. 54 LA. 248, 


254 THE BOMBAY LAW REPORTER. | _ [vou. LVI. 


quently adopted can affect that portion which is disposed of. The same is true when the disposi- 
tion is by will and the adoption is subsequently made by a widow who has been gtven power to 
adopt. For the will speaks as at the death of the testator, and the property is oarrled away before 
the adoption takes place.” 

The case of Anant Bhikazpa Patil v. Shankar Ramchandra Patil! was also 
relied on, and the obssrvations of their Lordships that Keshav’s right to 
deal with the family property as his own would not be impaired by the mere 
possibility of an monte were also quoted. It is impossible, however, to 
accept the contention that the effect of this case is, to make, in all cases 
of alienations made’ by any person who has obtained joint family property 
before an adoption takes place whether by inheritance or partition, the question 
whether the alienation is binding on the adopted son not only as against the alienee 
but also as against the alienor dependent on the question whether the alienation 
was lawful at the time when it was made. There is a lotto be saidin favour of the 
proposition that the alienes is not affected when the alienation is prior to the adoption. 
The alienee has got to make inquiries and to satisfy himself in the case of property 
belonging toa joint Hindu family that the alienation was for legal necessity. he does 
go, he is not affected even if it turns out subsequently that the alienation was not 
for legal necessity. Where after the death of a father there has been a partition 
between his sons and provision has been made for the maintenance of the widow 
in the family of another son who had died before the ition, the alienee is not 
required even to make inquiries; he is entitled to the property which is 
the separate property of the alienor after the partition, irrespective of the existence 
of a widow who might thereafter make an adoption. What the plaintiff, however, 
in this case seeks is not to obtain possession of the property which has been sold by 
the alienor. But he gays that if the alienors made alienations, the Api salted alienated 
should be allotted to the share of the respective alienors as if there was a joint 
family consisting of the adopted son and defendants Nos. 1 to 5 and the properties 
had been alienated by a single coparcener without any legal necessity. It is true 
that the case where a sole surviving coparcener having alienated property a widow 
makes an adoption and the adopted son sues the sole surviving coparoener for 
partition is analogous to the case where the brothers having made partition the 
widow of a eceased brother takes a son in adoption. In one case there is a 
partition. the other case no partition has taken place and the property which 
is found at the time when ths adopted son seeks for a partition has to be taken into 
consideration in determining what the share of the adopted son would be. One 
principle of Hindu law will perhaps justify a distinction, and that is that when 
anyone seeks partition of joint family property, the property which is to be divided 
is the property as it is when the partition is to be made. Itis true, of` course, that 
if a manager or anyone else alienates unauthorisedly joint family property, the plaintiff 
in a partition suit oan say that he is not bound by the alienations and the properties 
alienated may be allotted to the share of the alienor. But that has application only 
in cases where there are restrictions on the power of the alienor to o alienations 
of property. A sole surviving ocoparcener, as mentioned by the Privy Council in 
the case of Anani v. Shankar, is entitled to alienate the property as his own. i 
could be justified by the ground that all the coparceners in a joint Hindu family are 
enti#led to alienate the family property, whether there is legal necessity for the 
alienation or not. In case there is only one sole surviving coparcener, he is entitled 
to alienate even the joint family property because he is the sole surviving ooparcener, 
and there being no other coparcener in the ily, the rule that all the coparceners 
in a joint Hindu family oan alienate property boils down inhis case to the rule that 
he can alone himself alienate joint family property without legal necessity. In 
any case we are concerned in this case with the question as to the rights of the adopt- 
ed son, where his uncles have, prior to his adoption, but subsequent to the death 
of his father, divided the joint family perties among themselves, and we 
have so far not come acroes any authority for the proposition that the alienations 
which may be effected by any one of the cities wen binding upon him in spite 
of the faot that the alienor cannot point out any legal necessity, for example, for 
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payment of a debt binding upon the family which may have been allotted to his 

Then again it is instructive to find out what happens in the case of a son 
who is in the womb at the time when the partition takes place but is born afterwards. 
Yajnavalkya deals with this question in verse 122 of the chapter on Dayabhags, 
and the words which are used there show that the posthumous son is entitled to 
the “visible” property corrected for income and expenditure. Mitakashare when 
commenting upon this observes : 

“ When brothers have made a partition subsequently to their father’s death, how shall a 
share be allotted to a son born afterwards?” (In such a case, of course, there would be no 
share allotted to the father). 

The reply of the author to this question is: i 

“His allotment must absolutely be made out of the visible estate corrected for income and 

expenditure,” 
When commenting upon the passage both Balambhatta and Subodhini say that the 
words “corrected for income and expenditure” mean, in the case of income, acquisi- 
` tions made, for example, by following the profession of agriculture, and in the case 
of expenditure, expenses like payment of a debt which was binding upon the family 
(the actual words used are ftqw1) and expenditure incurred by a person to whom & 
share is allotted for maintenance of his family, which has been doubted by some ; but 
inasmuch as a joint family would be required to maintain all the members of the 
family, there does not seem to be any objection to make allowance for it. Both 
again justify the dictum of the Mitakshara upon the ground that even tho the 
paternal estate is divided, it must be regarded as undivided, and it was following 
the observations in Subodhini that the Madras High Court took the view that in 
the case of a peor son where there were acquisitions made subsequently 
with the aid of property which was formerly joint family property, the son born 
after the partition is entitled not only to the etate aa it was at the time when the 
partition took place but to those acquisitions. It is quite clear, therefore, that in 
the case of a posthumous son the position is that the property is to be regarded as 
joint, even though it is not undivided. It is, therefore, subject to all the incidence 
of joint family property. If it is alienated, it must be alienated for a purpose which 
is binding uponthe family like figwm. If, on the other hand, acquisitions are 
made with the aid of the joint family property, the acquisitions must be regarded as 
joint family property and the posthumous son would be entitled to a share in them. 
The ition of the umous son is, therefore, undoubted, and the only question 
which arises is whether the adopted son has got to be placed in the same position 
as the posthumous son. Mr. Murdeshwar, who appears for the plaintiff, says that 
the adoption in such cases is held to be valid on the ground that it relates back to 
the death of the adoptive father. If full effect is given to this doctrine, then 
obviously the adopted son must be taken to have been in existence at the time 
when the adoptive father dies, the partition would be invalid, and there would be 
no power in any of the alienora to make alienations of any of the property given 
to their share. He concedes that the principle of the adoption relating back to the 
death of the father is not of univ application. The first exception to that is 
to be found in the case of Bhubaneswari Debi v. Nilkomul Lahiri, in which case 
their Lordships of the Privy Council held that an adoption by a widow after the dgath 
of a collateral does not enable the adopted son to succeed to the collateral in pre- 
ference to the nearest heir of the collateral at the time of his death. The other 
exception to it is to be found in certain dicta in the case of their Lordships of the 
Privy Council in Krishnamurthi Ayyar v. Krishnamurthi Ayyar?, which was the 
case of a will. It is obvious that in case an adoption was held to relate back to the 
death of the adoptive father, the adopted son would be entitled to challenge the 
will made by his Bihi on the ground that the father would have no power to leave 
by will the pro which was joint family property. The will must necemarily 
take effect at the moment after the death takes place. On the other hand, the 
adopted son will be regarded as living at the time when the father dies. The will 
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could not affect, therefore, the joint ily property. But their Lordships of the 
Privy Council specifically observed (p. 262) : 

“,.. For the will speaks as at the death of the testator, and the property is carried away 
before the adoption takes place.” 

In the second instanoe, the question whether an adoption can be made to relate 
bagk to the death of the adoptive father for the ose of finding out whether the 
‘adoption was or was not a valid adoption is entirely different from the question 
what pro the adopted son takes even when the adoption is a valid one. The 
alienations which are for a purpose binding on the ily are admittedly binding 
upon him. It is only when we come to an alienation that cannot be justified for 
a similar consideration that the question of the binding character of the alienation 
arises. Now, as I have already mentioned, it cannot possibly be disputed that an 
adopted son could never entertain a claim to possession of such property as against 
an alienes. Where the alienation is a perfectly good alienation at the time when 
it was made, whatever may happen inter se between the members of a joint Hindu 
family, in which a widow has taken in adoption a boy, it is obvious that the alienee , 
ought not to be affected by it, unless he was bound to make inquiries and satisfy 
himself as to the existence of the legal necessity, and there could be no question that 
where a partition has taken place in a joint Hindu family, with the result that the 
share apportioned belongs subsequently to each one of the erstwhile coparceners, 
they are the separate property of the ocoparceners (leaving aside for the moment 
any question of any sons which they may have) and the alienee is not required to 
make inquiries in such a case. The separate property of an erstwhile coparcener 
can be disposed of by him even ae the property was joint family property 
before the adoption took place. But the question is whether the regs Bon can 
challenge these Alienations even as against the alienors in so far that he asks that 
where it is poasible to do so the property whith is alienated should be given to the 
share of the alienors. Now, it appears to us that this question can be anawered 
even without having resort to the doctrine of relation back. It has got to be re- 
membered that where an adopted son seeks to reopen a partition and it is found that 
any of the coparceners to whom a share was given had alienated the property given 
to his share, all that he is asking is that the property whioh was sold away by the 
alienors should be allotted to his share. It is true that when a partition of a joint 
family property is made, one is required to take into consideration the property a8 
it is at the time of the partition. But this does not mean that if any of the family 
properties has been alienated formerly the alienation has got to be ignored, because 
even where a partition is made for the first time if properties are alienated legal 
necessity with regard to them has got to be determined, and where no such legal 
necessity is made out, it is isaible to allot such property to the share of the 
alienor so that the alienee should not be defrauded. Now, when an adopted son 
seeks that the same thing should be done when a partition is reopened, he is not erag 
the Oourt to go back upon the principle that at the time when the partition is efe 

one must look to the property as it is, but ho is seeking for the application the same 
principle as has been applied at the time of the fiæœt partition, that is, where any 
property has been alienated it should be investigated whether that property was 
alienated for a purpose which was binding upon the family. It is true that at the 
time when the alienors in such a cage alienate the property they were entitled to do 
what they liked with the property. But we are after all here concerned in this case 
with the question of reopening a partition which has already been effected, and 
when after the partition property has been alienated by any of the alienors, there is 
nothing TT the person who seeks to reopen the partition in saying that the 
property which has been alienated by a particular sharer after the partition 
should be allotted to his share in the second partition. He has really got the pro- 
perty once ; even if he has sold it, he has got the proceeds of the property. Asa 
matter of fact, if the proceeds are in existence, it is open to an adopted son to say 
that the proceeds are really joint family property ; but if the proceeds are not in 
existence, it is open to the adopted son to say that one of the sharers having had 
the property allotted to his share in the prior partition and having sold it he must 
be debited with that property when the partition is reopened and every one is to be 
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allotted afresh shares equal in value. It is really a question of equity. 

The question with regard to acquisitions, however, cannot be disposed of by similar 
considerations. The aoquisitions made by a particular sharer after the earlier 
partition even if made by him with the aid of property which was his separate pro- 
perty at the date of the partition are oninatily his own property. If at all it has 
got to be held that acquired property is also joint, it must be upon the footing that 
the acquisitions were made with the aid of property which were joint at the time 
when the acquisitions were made. It is impossible, therefore, to hold that.the 
ar iy son is entitled to a share in the acquisitions without holding that the property 
with the aid of which they were made was joint family property at the time they 
were made. But in our view there is no reason whatsoever why in such a case 
the doctrine of relation back should not be given full effect. The argument whioh 
was advanced when contending that when property was alienated by a divided 
coparcener after the partition it must be taken as having been lost to the family 
at the time of the reopening of the partition , viz. that the divided coparcener was 
entitled to do what he liked with his property at the time when he alienated it was 
based upon the go called principle that an adopted son will take either the whole of 
the joint family property or a share in the joint family pro subject to any law- 
ful alienationd which have been made. No such principle could be cited in this 
case. It is true that the acquisitions were made by the divided coparcener with the 
aid of property which was his own at the time when they were made ; but it would 
not be his property the adopted son if full effect is given to the doctrine of 
relationship back. e doctrine of dean Jase has got exceptions, the two which 
occurred to us at first sight have already been mentioned above. It has got to be 
remembered, however, that as times have progressed there has been a change in the 
view of the Courts with regard to this doctrine. I am not referring at present to 
the view which this Court had taken formerly as to a joint family coming to an end 
either by the death of the last surviving coparcener or by a division of the family 
properties or by partition between the coparceners. Formerly greater caution was 
exercised in giving full effect to the principle of relationship back. Bubhaneshwari’s 
case and the case to which their Lordships of the Privy Council referred in Krishna- 
murihi Ayyar v. Krishnamurthi Ayyar are illustrations of this tendency. There 
has been an undoubted change, however, in the matter after Amarendra’s oase and 
the case of Anant v. Shankar. Too much importance must not, therefore, in our 
view, be attached to those two exceptions. 

We, therefore, hold that the plaintiff was entitled to one-fifth share not only in 
the family property as it exi at the time of the partition of 1918 but also any 
subsequent acquisitions made by defendants Nos. 2 to 5. None of the latter, how- 
ever, ia entitled to any share inthe subsequent acquisitions of the others. [The rest 
of the jadgment is not material to the report.] 

f Appeal dismissed. 
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CRIMINAL APPELLATE. 


Before Mr. Justice Gajendragadkar and Mr, Justices Vyas. 
STATE v. HARBANSING KISANSING.* 


Indian Penal Cods (Act XLV of 1860), Soo. 861, Explanation—'‘Lowful guardian” whether inckudes 


person who becomes guardian of minor or lunatio in lawful manner— Words “lawfully entrusted’ 
ein Explanation how to be construsd—Act relating to Offences against the Porson, (1861) [24 
& 35 Vio., ©. 100], Soo. 55. 

Under s, 861 of the Indian Penal Code, 1860, the expression “lawful guardian” includes 
the legal guardian as well as a person who has become the guardian of the minor or the luna- 
tio in a lawful manner. A person can be said to be lawfully entrusted with care or oustody 
of the minor or the lunatio if it is shown that the care or custody of such ward was given to 
him by a person who waa the legal guardian of the ward or was his lawful guardian. 

The word “lawful” in s. 361 of the Indian Penal Code is deliberately used in its wider 
denotation and must, in the context, be distinguished from the word “legal”. Wherever 
the relationship of a guardian is eatablished by means which are lawful and legitimate, 
thet relationstp is intended to be included within the Meplanation to s. 361 of the Code. 
The worda “lawfully entrusted” which are used in the Frplanation must be liberally construed. 
It is not intended that the entruatment should be made in a formal manner by a dooument 
executed in that behalf. It oan be done orally and it is not even necessary that there should 
be direct evidence available about the entrustment as auch. From the course of conduct 
and from the other surrounding circumstances it would be open to the Court to infer lawful 
entrustment in favour of the parson in whose custody the minor or the Hunatio is living and who 
is taking his care in all reasonable ways. The questions in every such case would be: Is 
the person who claims to be the guardian of the minor or the lunatio in charge of his ward ? 
Did he secure the custody of the ward by lawful means and han he been looking after the 
maintenance and the education of the ward in the same way as he would have done if ho 
were the legal guardian of the ward? 

In considering the provisions of s. 361 and the other cognate sections of the Indian Penal 
Code, 1860, it is necessary to-bear in mind thas these provisions are intended moro for the 
protection of the minors and persons of unsound mind themselves than for the rights of the 
guardians of such persons. Iv may be that the mischief intended to be punished partly 
consista in the violation or the infringement of the guardians’ right to keep their wards 
under their care and custody ; but the more important object of these provisians undoubtedly 
is to afford security and protection to the wards themselves. It is clearly with the object 
of bringing within the protection of s. 861 of the Code and the other cognate sections all 
minors and unsound persons mentioned in s. 361, thar the Beplanation to that section gives 
the denotation of the expression “lawful guardian” in an inclusive way. In other words, 
the Beplanation does not exhaustively deal with all classes of lawful guardian. 

Empress v. Pemontls,| Nathusing v. Orown,' K. K. Ali v. The King-Bmperor® and Banamali 
Tripathy v. King-Fmperor,t agreed with. 

Mi. Kesar v. Emperor, Darcjuddin v. Emperor’ and Harbhorsha Md. v. Jhapuran Bibt’- 
dissented from. 


Oxa Harbansing (accused) was charged under ss. 366 and 376 of the Indian Penal 
Code, 1860, before the Additional Sessions Judge, Greater Bombay. The acoused 
was not tried in respect of the offence under s. 376 of the Code as the offence was 
alleged to have been committed outside the jurisdiction of the Additional Seasons 
Judge. As regards the offence under s. 366 it was alleged by the prosecution that 
the acoused had kidnapped a minor girl, Sharifa, at Bandra on April 26, 1952, in 
order that she may be forced or seduced to illicit intercourse. In support of the 
charge the prosecution examined Sharifa, one Abbas whom the mother of Sharifa 
had re-married and certain other witnesses. After the evidence was recorded and the 
plea of the accused was taken, the trial Judge directed the jury to return a verdiot 





* Decided, November 27, 1958. Oriminal 8 (1988) I. L. R. 15 Pat. 817. 
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Sessions Ju Bombay, in Case 8. 0. [1919] A. L R. Pat. 37 
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of not guilty in favour of the acoused on the charge under s. 366, observing in his 
charge as follows :— 

“.. In this case Sharifa has told you that her mother Jaibunissais alive, her father is dead, 
her mother has remarried and married Abbas, witness before you. Abbas ia the step father of 
Sharifa. Sharifa has been staying no doubt in the house of Abbas, but with her mother, the 
natural mother. It is the natural mother Jaibunissa who is the lawful guardian of Sharifa and 
merely because Abbas might have been maintaining her he cannot, because of that, beoome her 
lawful guardian. Jaibunissa hes nob been examined and therefore the prosecution havesled 
before you no evidence to prove that the accused if at all had done this act had dane it without 
consent of the lawful guardian. There being no evidence on that point, I direct you as a paint 
of law that you should retam a verdict of not guilty against the accused on the charge under s. 366 
of the Indian Penal Oode.” 

The jury, pursuant to the direction of the Judge, brought in a verdict of not 
guilty and “ths Judge soquitted the accused. 

The State of Bombay appealed against the order of acquittal. 


Y. V. Ohandrachud, for the Government Pleader, for the appellant. 
P. R. Vakil, for the accused. 


GAJANDRAGADEKAR J. This is an appeal against the order passed by the learned 
Additional Sessions Judge, Greater Bombay, aoquitting the respondent of the offence 
under s. 366 of the Indian Penal Code. The charge against the respondent was that 
on or about April 26, 1952, at Bandra he kidnapped ifa Mahomed in order that 
she may be forced or seduced to illicit intercourse and thereby committed an offence 
under s. 366 of the Indian Penal Code. Another charge had been framed against the 
respondent and that was under s. 376. But it appeared alear that this latter offence 
was alleged to have been committed outside the jurisdiction of the learned Additional 
Sessions Judge and so the accused was not tried in respect of this offence. 

In su of the charge under s. 366 the prosecution examined the girl, Abbas, 
whom the mother of the girl has remarried, and the doctor. They have also led the 
evidence of other witnosses ; but it is unnecessary to refer to that evidence. After 
the evidence was recorded and the plea of the accused was taken, the learned Ju 
dieoted the jury on January 8, 1953, to return a verdict of not guilty in favour of 
acoused on the charge in question. Pursuant to this direction the jury unanimously 
brought in & verdict of not guilty,and acting on that verdict the learned Judge ac- 
quitted the accused. It is the order of acquittal thus passed by the learned Judge 
that is challenged before us by Mr. Chandrachud on behalf of the State of Bombay. 

In giving his direction to the jury to bring in a verdict of not guilty, the learned 
Judge told them that under s. 361 it was necessary for the prosecution to satisfy 
the jury that at the material date the girl kidnapped was below 18 years of age, 
that she was within the lawful ne her parents, that she was taken away 
or enticed away by the accused and that th e accused had done this act without the 
consent of the lawful guardian. He then referred the jury to the Explanation to 
B. 36] and added that the girl herself had admitted that her mother Jaibunissa was 
alive, her father was dead and her mother had remarried Abbas who has given evi- 
dence in the case and who in fact is the complainant. The view that the learned 
Judge took was that it was the natural mother Jaibunisea who was the lawful guar- 
dian of Sharifa and that it was not competent to Abbas to file the complaint merely 
because he may have been maintaining the girl after he married Jaibunissa. The 
learned Judge thought that, since Jaibunissa not been examined by the prosecu- 
tion, it cannot be said to have been proved that the girl had been removed from her 
custody without her consent ; that is why he directed the jury to hold that one 
essential ingredient under s. 36] had nct been proved. In other words, the learned 
Judge told the jury that, even if the prosecution had established the fact that the 
girl was below 18 years of age and that she had been kidnapped by the accused without 
the consent of Abbas, that would not bring the accused within the mischief of s. 366. 
The aie of this view is disputed before us in the present appeal. 

The principal contention which is raised for our decision in the present a is 
that ite learned Judge was wrong in bolding that, in the ciroumstanoes proved in the 
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present case, Abbas was not the lawful guardian of the minor girl Sharifa. It is also 
that, in any event, the question whether Abbas can be treated as the law- 
guardian of Sharifa or not was a question of fact which the learned Judge ought 
to have left to the jury to decide after explaining to them the scope of the lana- 
tion tos. 361. Before dealing with these questions, it would be convenient to mention 
one or two facta which are relevant. The learned Judge seems to have assumed that 
Sharifa stated in her evidence that her father is dead. We do not see any such state- 
ment made by Sharifa on the record of the case aud go it is clear that the learned Judge 
was in error in mentioning this fact to the jury without anyevidenoe. If the learned 
Judge assumed that the father of Sharita has been dead because Jaibunissa has re- 
married Abbas, that obviously overlooks the fact that Jaibunissa may have been 
divorced from her first husband and then remarried Abbas. This is undoubtedly 
& question of fact on which no assumption can be drawn by the Judge and conveyed 
tothejury. The learned Judge also seems to have assumed that Jaibunissa would be 
the lawful guardian of Sharifa even after she remarried Abbas. This statement 
again does not ap to us to be correct in law. Under the Mahomedan law it is 
true that the mother is entitled to the custody of her female child until she attains 
puberty and this right continues though she may be divorced by the father of the 
child, unless she marries a second busband, in which case the custody belongs to the 
father (Mulla’s ‘‘Prinoiples of Mahomedan Law”, p. 205). It would be notioed that 
the learned. Judge did not probably appreciate that the right of the mother is techni- 
cally described under Mahomedan law as a right to custody (Hisanat) and that this 
i SULA Ga Es A S E Tt also appears that, under 
omedan law, a female, including the mother who is otherwise entitled to the 
custody of the child, loses the right of such custody if she marries a person not re- 
lated to the child within the prohibited degrees, e.g., a stranger, but the right revives 
on the dissolution of the marriage by death or divorce. If only the learned Judge had 
realised that questions of Mahomedan law had to be considered before he could validly 
make an assumption that Jaibuniasa was the lawful guardian of Sharifa at the mate- 
rial date, he would have hesitated to give the direction to the jury in the manner 
he did. Besides, if the learned Judge was disposed to give such a direction to the 
jury, he might have considered more carefully the effect of the Explanation to s. 361. 
The words used in this lanation have been judicially considered and it does not 
appear from the charge of the learned Judge that the question which falls to be consi- 
‘dered on the construction of these words was fully argued before the learned Judge. 
In other words, the charge to the jury to bring in a verdict of not guilty has been 
delivered without ascertaining the material facta and without attempting to apply 
the principles of Mahomedan law to the said facts. 

The fasta whioh oan be taken to Bertroved in thie Gand aro thal TEULAS he 
mother of the minor Sharifa and that she has re-married Abbas with whom she and 
Sharifa have been staying since the date of her remarriage. We do not know whether 
the natural father of Sharifa is alive and we do not know whether Jaibuniaea’s right 
to the custody of her minor daughter has been affected eee 
by virtue of the principle of the omedan law whioh disqualifies females in 
matter of the right of custody of their children to which I have just referred. On 
this state of the record, the jury had to consider whether Abbas could be treated 
a8 & lawful guardian of Sharifa. The decision of this question would undoubtedly 
have depended upon the view which the jury might have been dirested to take about 
the effect of the provisions of the lanation to 8. 361. But even if the view which 
the learned Judge seems to have taken about the effect of the said provisions be 
correct, he should have still left it to the jury to decide whether the prosecution had 
shown that the custody and care of Sharifa had been entrusted to Abbas by her 
mother Jaibuniasa who, according to the learned Judge, was the minor’s legal guar- 
dian. There can be little doubt that if Jaibunisea was the legal guardian of the minor, 
she could have entrusted the oare and custody of the minor to her second husband, 
and, even in the absence of her evidence, the jury could have come to the conclusion 
that, after she re-married Abbas and sought for his protection along with her daughter, 
she may have entrusted the minor daughter to the care and custody of Abbas. There- 
fore, the argument is that this was not a question on which the learned Judge should 
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have given a direction to the jury to return a verdict of not guilty. Ifthe Explana- 
tion to s. 361 is construed liberally so as to inalude a lawful guardian as distinguished 
from a legal guardian, the position would have been even stro: for the prosecution. 
Oni this altarativo tenn the matter had to be lait tothe jury for their decision in the 
light of the interpretation of the Explanation. In our opinion, there is considerable 
force in these contentions. 

It would now be convenient to consider the provisions of s. 361 and the Explena- 
tion to it. Section 361 defines “kidnapping from lawful guardianship”. It deals 
with the teking or enticing of minor children and of persons of unsound mind and it 
requires that such Lee ae enticing should be out of the alee of the lawfal 
ara of the minor or the lunatic oonoerned, without the consent of such guardian. 

e Explanation to the section provides that the words “lawful guardian” include 
any person lawfully entrusted with the care or custody of such minor or other n. 
In considering the pr visions of s. 861 and the other cognate seotions of the odian 
Penal Code, it is necessary to bear in mind that these provisions are intended more 
for the protection of the minors and persons of unsound mind themselves than for the 
rights of the guardians of such persons. It may be that the mischief intended to be 
punished y consists in the violation or the infringement of the guardians’ right 
to keep their wards under their care and custody ; but the more important object 
of these provisions undoubtedly is to afford security and protection to the wards 
themselves. The guardian is described in this section as a “lawful guardian” and 
not as & “legal guardian”, and the significance of the adjective “lawful” is emphasised 
by the Explanation which shows that it includes any n wbo is lawfully entrusted 
with the care or custody of the ward concerned. ere can be no doubt that the 
expression “lawful ian” cannot include a person who obtains the care or custody 
of the minor by illegal or unlawful means. Ir the minor or the lunatio is in the custody 
of his legal guardian and he is taken or enticed out of the custody of such legal 

ian without his consent, it would obviously be a case of kidnapping. If the 

ogal guardian entrusta in a fcrmal way his ward to the care of another person, such 
other n would also be clearly his lawful guardian, and in case the ward is removed 
from his custody without his consent, the offence would be one of kidnapping. But 
the question is whether the expression “lawful guardian” would or would not include 
a person who voluntarily undertakes the care and custody of the minor in a lawful 
manner. In our opinion, this question must be answered in the affirmative. There 
may be cases where the minors or lunatics would have no legal guardians as such and 
in their case if the words “lawful guardian” are strictly construed so as to include 
only legal guardians, taking or enticing them away from the custody of persons who 
are looking aiter them in elas and legitimate way would not constitute the offence 
of kidnapping. That, we think, could not have been intended to be the result of the 
definition of “kidnapping” mentioned in s. 361 of the Code. If an orphan is left 
without the protection of the legal guardian and a philanthropic person out of humani- 
tarian or charitable motives takes up the care and custody of such an orphan and 


treats him as his child, the zo taking the oustody and care of the orphan would, 
in our opinion, be a la guardian of the o within the meaning of s. 361. 
The word “lawful” is deliberately used in ita wider denotation and must, in the oon- 


text, be distinguished from the word “legal”. Wherever the relationship of a 
guardian is established by means which are lawful and legitimate, that relationship 
is intended to be included within the Explanation to s. 361. Otherwise, in thé case 
of an institution like an orphanage where orphans are left in the charge and care of 
the intendent of the orphanage, the protection afforded by s. 361 would not be 
available to the orprans and malevoli persons would be ableto kidnap them with 
impunity. A strict and narrow construction of the words “lawful guardian” used in 


8. 861 would thus a large class of minors and lunatics to the danger of kidnap- 
ping. This, we think, could not have been intended by the islature when s. 361 
was enacted. We would, therefore, construe the words ‘ ian”, a8 6x- 


plained in the light of the Explanation, as including all ns who have obtained 
the care and custody of their wards in a lawful manner. It is clearly with the object 
of bringing within the protection of s. 361 and the other cognate sections all minors 
and unsound persons mentioned in s. 361, that the Explanation to that section gives 
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the denotation of the expression “lawful guardian” in an inclusive way. In other 
words, the Explanation does not achastively deal with all classes of lawful guardians. 

In our opinion, the words “lawfully entrusted” which are used in the Explanation 
must likewise be liberally construed. It is not intended that the entrustment 
should be made in a formal manner by a document executed in that behalf. Tt can 
be done orally and it is not even necessary that there should be direct evidence 
available about the entrustment as such. From the course of condact and from 
the other surrounding circumstances it would be open to the Court to infer lawful 
entrustment in favour of tke person in whose custody the minor or the lunatio is 
living and who is aon his care in all reasonable ways. The questions in every 
such case would be, © person who claims to be the guardian of the minor or the 
lunatic in charge of his ward ? Did he secure the custody of the ward by lawful 
means and has he been looking after the maintenance and the education of the ward 
in the same way as he would have done if he were the legal guardian of the ward f 

We must, therefore, hold that under s. 361 the expression ‘lawful ian’? 
includes the legal guardian 68 well as a person who has become the guardian of the 
minor or the lunatic in a lawful manner. We also hold that a person oan be said to be 
lawfully entrusted with care or cuatody of the minor or the lunatic if it is shown that 
the care or custody of such ward was given to him by a person who was the legal 
guardian cf the ward or was his lawful guardian. Reading the section as a whole, 
we do not think that this literal construction of the words ‘awful guardian” and 
“lawfully entrusted” is inconsistent with their plain and grammatical meaning, and we 
have no doubt that this liberal construction is consistent with the policy underlying 
the section and would help to prevent or ee the mischief at which it aims. 

This question has been judicially considered by some of the High Courts in India 
and we may now refer to these decisions. In Empress v. Pemantlel, a Full Bench 
of the Oaloutta High Court has held that the explanation of the words “lawful 
guardian” in s. 361 is intended to obviate the difficulty the prosecution might be 
put to in being bound to prove strictly in cases of abduction that the person from 
whose care the minor had been abducted was the guardian of such minor within the 
meaning of the legal acceptation of the word. The Court was dealing with aa 
illegitimate minor child and it appeared that the mother of this illegitimate minor 

ild, on her death-bed, had entrusted the oare of her child to a n who accepted 
the trust and maintained the child. When the minor had been io from the 
custody of the said person, it was urged that the mother of the illegitimate minor 
was not the legal guardian of theminorand so no offence under s. 361 could be said 
to have been committed in that the person in whose custody the minor lived had not 
been lawfully entrusted with the care and custody of the said minor. This contention 
was negatived. Chief Justice Garth who delivered the judgment of the Full Bench 
observed that the object of s. 361 and the te sections of the Code is at least as 
much to protect children of tender age from eing abducted or seduced for im 
purposes, as for the protection of the rights of parents and guardians; and {then he he 
added that the use of the words “la guardian” was intended to obviate the 
difficulty which would inevitably arise in all ae under s. 361 if a narrow and strict 
construction of the expression was Mr. Justice Niyogi of the Nagpur 
A Court has taken the game view in Vathusingh v. Orown?. 

the Patna High Court taere has apparently been a conflict ot judicial opinion. 
A Fill Bench of the Patna High Court in Mt. Kesar v. Emperor? held that for an 
entrusting, within the maT Ene the Explanation to s. 361, there must be neces- 
sarily three persons, viz. ( e person imposing the confidence or trust ; (2) the 
person in whom the trust is imposed ; and (3) the person constituting the subject- 
matter of the trust. The Full Bench took the view that the Explanation contem- 
plates a declaration of trust by a person competent to make such a declaration, oon- 
veying, handing over and ocnfiding a minor to the care and custody of another in 
whom a confidence and trust is imposed. It appears that the learned Ju Te- 
pelled the contention that the material expression in s. 861 should be more li y 
construed on the ground that the wards of a statute must be construed in their 

1 (1882) I L. R. 8 Oal. 971, T.B. 8 (1918) 4 P. L. J. 74, T.B. 

2 vty Nag. 34. s. o, [1919] A. L R. Pat. 27. 
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ordinary grammatical and natural sense, and not in a forced and artificial sense, 
unless such conolusion would give rise to an obvious absurdity which could never 
have been contemplated. Aetna J., who delivered the judgment of the Full 
Bench, was prepared to concede that neither the declaration of trust nor its acoep- 
tanoe need necessarily be in writing. According to his view, it is sufficient if the deola- 
ration is verbally made and given or it arises from a course of conduct consistent 
only with the existence of such antecedent declaration ; acceptance also can be made 
verbally or may arise by necessary implication from the conduct of the party 80 en- 
trusted with the duty imposed. It is, therefore, clear that, though Mr. Justice 
Atkingon was prepared to be liberal up to a point in the construction of the word 
“entrusted” used in the Explanation, apparently insisted on the requirement 
that the entrustment must be made by a person competent to do 80. 

A contrary view bas, however, been expressed in the same High Court in K. K. Als 
v. The King-Emperor.1 Thistimethe question arose before Mr. Justice Fazl Ali and 
Mr. Justice Dhavle. Referring to the decisionin Mt. Kesar v. King-mperor, 
Mr. Justice Fazl Ali observed (p. 832): 

‘*. With great respect to the learned Judges who decided that case I would venture to say 

that in my opinion they have taken a much more rigid view of the section than what the words of 
the section warrant and I doubt if the section contemplates either a formal declaration of trust 
or that there must necessarily be three persons in order that a person may be lawfully entrusted 
with the care and custody of a minor.” 
Mr. Justice Fazl Ali then proceeded to consider the case of an unclaimed child 
wandering about and he observed that if a person out of humanitarian motive takes 
charge of the child and brings him up, there is no reason why he should not be treated 
in the eyes of the law as the lawful guardian of the minor within the meaning of the 
Explanation to s. 361. With respect, we agree with the view thus expreased by 
Mr. Justice Fazl Ali. In Banamali Tripathy v. King-Emperor®, Mr. Justice Meredith 
and Mr. Justice Brough appear to have accepted the proposition that a lawful 
guardian in s. 361 includes a de facto guardian. Thus it would appear that though 
there is a conflict of judicial cpinion in the Patna High Court, the majority view is in 
favour of the construction which we are disposed to place on the words of the Explana- 
tion to s. 361. 

Mr. Vakil has referred us to two Caloutta judgments which appear to be in his 
favour. In Darajuddin v. Emperor, Newbould and Suhrawardy JJ. have held 
that the husband of a Mahomedan girl, who has not attained puberty, is not the law- 
fol guardian of her person under the Mahomedan law, and that her lawful guardian 
is ordinarily her mother, and if the mother is dead, the mother’s mother. Acting 
on this view, the learned Judges held that no offence of kidnapping had been commit- 
ted when a minor girl had been kidnapped from the house of her lawfully married 
husband. A somewhat similar view has been expreased by Ghose and Pearson JJ. 
in Harbhorsha Md. v. Jhapuran Bibit. With very great respect, the question of the 
construction of the words used in the Explanation to s. 361 does not appear to have 
been argued before the learned Judges in both these cases, and even the material 
provisions of the Mahomedan law affecting the question of the guardianship of 
minors does not appear to have been seriously or fall considered Besides, the 
earlier decision of the Calcutta High Court in Empress v. Pemanile’ in which the same 
question has been fully considered was not cited before the learned Judges in both the 
cases. With respect, we do not think that the view taken in these two cdses is 
justifled by the words used in the Explanation to s. 361. 

We may incidentally refer to the oo onding position under the English law 
which has been considered in some of the decisions tc which we have just referred. 
This is how s. 65 of the English statute (1861) 24 & 25 Vio., o. 100, reads : 

“Whosoever shall unlawfully take ot cause to be taken any unmarried Girl, being under the 
Age of Sixteen years, out of the Possession and against the Will of her Father or Mother, or of 
any other Person having the lawful Care or Charge of her, shall be guilty of a Misdemeaneur...’ 


It is perfectly true that the words used in this section are wider than the words used 
1 mapin 15 Pat. 817. 4 pieso A. I. R. CaL 665 


3 (1942) L L. R. 22 Pat, 263. 5 (1882) I. L. R. 8 Oal. O71, F.B. 
8 [1038] A. I. R. Oal 672. -- : 
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in 8. 361 as well as the Explanation to it. But it may not be out of place to emphasise 
the significance of one important word which is common to both the provisions, and that 
is the word “lawful’’. th our opinion the use of the adjective “lawful” in describing 
the guardian in s. 361 is intended to ee the position of such a lawful guar- 
dian from that of a legal guardian, and in that sense there can be said to be resem- 
blanoe between the two provisions. It is clear that under the English law a ward 
would be entitled to the protection even though he may not be under the care or 
charge of his legal guardian, but of any other persan having his lawful care or charge. 

In view of the construction which we have put upon the expression “lawful guar- 
dian” in s. 861 and “lawfully entrusted” in the Explanation to s. 361, we must hold 
that the learned Additional Sessions Judge was wrong in directing the jury to bring 
in a verdict of not guilty in the present case. It is clear that the question as to 
whether an offence had been cammitted should have been left to the jury for their 
decision and the jury should have been properly directed about the requirements of 
8. 361. It would then have been the Emotion of the jury to consider and decide 
whether Abbas could claim to be a lawful guardian of Sharifa within the meaning of 
8.361. We must accordingly set aside the verdiot of the jury obtained by the learned 
Judge and the consequent order of acquittal passed by him. 

e next question which we have to consider is ir fe we should proceed to deal 
with the evidence ourselves or direct a retrial of the acoused on the charge under s. 
366. Since the jury were not given an opportunity to give their verdict on questions 
of fact, we think it would be in the interests of justice that the accused should be 
allowed the privilege of having his case tried by & jury rather than that we should 
proceed to with the evidence ourselves. We, therefore, set aside the verdict 
of the jury and the order of acquittal consequent upon it and direct that the accused 
should be tried for the offence under s. 366 afresh. 


Order accordingly. 
APPELLATE CIVIL. 


Before the Hon'ble Mr. a. O. Ohagla, Ohiaf Justice. 
TRIKAMDAS UDESHI v. THE BOMBAY MUNICIPAL CORPORATION.* 

Bombay Muntoipal Corporation Aot (Bom. III of 1888), Ses. £60 H(4), 68 B, 517(1)(b)t ; By- 
lawe 12, 39 tt framed under s. 461A—Indian Contract Act (IX of 1872), Seo. 72—Fratlure 
by passenger to purchase ticket for travelling in vehicle of municipal undertaking—Muntoipality 
collecting penalty from passenger and passing receipt for fine—Whether Municipality oan 
compound offence committed by passenger by failure io purchase ticket—Paseenger whether 
entitled to recover amount paid—Whether amount paid under coercion within s. 78, Indian 
Oontract Act—Competency of by-law 39 framed under s. 4614, Bombay Municipal 
Corporation Aot. 

The petitioner boarded a trem-car belonging to the Undertaking of the Bombay Munici- 
pality and got down without purchasing a ticket. He was called upon by the Trafflc Super. 
visor to pay an amount as penalty. He paid the fine and obtained a receipt for it fram the 
Supervisor. In a suit by the petitioner to recover this amountas having been paid under 


* Decided, November 19, 1953. Civil Re- does not pay the additional fare for the ad- 
Visional Application No. 1278 of 1952, against ditional distanes, or attempts to avoid pay- 
the orders by M. D. Chief ment thereof, or any person kmowingty and 
Judge, Small Causes Court, Bombay, in Suit wilfully refuses or neglects, on arriving at the 


No. 8872 of 1951. point up to which he has pad his fare, ‘to 
+ The sections run thus: quit such vehicle, he shall i for 
each such offence, with fine which may extend 


4860H. Leby of fares and charges for trans- 


(4) If any person travellmg or having 68 B. Delegation of powers, eto., of General 

travelled in any vehicle of the Bombey Elec- Manager. (1) Any of the powers, duties or func- 
irio Supply and Transport Undertaking avoida tions conferred or imposed upon or vested in the 
or attempts to avoid payment of is fare, or General Manager by any of the sections, sub- 
any person having paid fare for a certain sections or clauses mentioned in sub-section(#) 
distance i i of 


1958.] 565 


coercion, he contended that the Municipality had no power to compound the offence which 
was a nop-compoundable offence :— 

Hold, that the offence committed by the petitioner unders. 460 H(4) of the Bombay 
Municipal Corporation Act by failing to purchase the ticket was a non-compoundable offence 
and the Traffic Supervisor had no power to compound the offence: 

Emperor v. Modi, referred to; and 

that aa the petitioner had paid the amount in order to avoid a prosecution, he was entitled 
to recover this amount as he had paid it under coercion as contemplated under s. 72 of*the 
Indian Contract Act, 1918. 

Muihuvserappa Chatty v. Ramaswami Ohstiy? and Ram Kumar Das v. Nanda Kumar 
Shaha,’ agreed with. 

Kankaya v. National Bank of Indiat, referred to. 

By-law 89 framed under s. 461A of the Bombay Municipal Corporation Act is incompetent. 
Oxa Trikamdas (plaintiff), who was travelling in  tram-car belonging to the Bom- 
bay Electrio Supply and Transport Undertaking (defendant) which was proceeding 
from Crawford Market to Bori Bunder, got down at the latter tram-oar stop without 
pores a ticket. The plaintiff was taken to the Traffic Supervisor of the de- 

dant Undertaking and he was called upon to pay a sum of Re.5 as penalty. The 
plaintiff paid the fine and obtained a receipt for it ai the Supervisor. 

The plaintiff filed the present suit against the defendant in the Court of Small 
Causes to recover the amount of Rs. 5 maya paid by h paid under threats of criminal 
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prosecution, or in the alternative, as mone. id by him under coercion and in order 
to stifle a criminal prosecution. The ndant inter alia contended that the plaine 
tiff had voluntarily paid the sum of Ra. 5 expressing desire to settle the matter. 
The trial Judge dismissed the suit, observing in his judgment, as follows :— 
‘The evidence leaves no doubt that the plaintiff was very anxious to make a test case in 


or 

Manager any other section, sub-section 
or clause of this Act may be exercised, per- 
formed or under the General 


discharged à 
Manager’s control and subject to his revision 
and to such conditions and limitations, if any, 


(3) compound any offence against, this Act 
which the law at the time in force may 


legally, po. camponided ; 
tt The bye-laws run thus: 


12. No person travelling in any oar shall 
avoid payment of his fare. 


No pamenger shall proceed in any car be- 
yond the destination station punched on his 
ticket without paying. to the canductor the 
extra fare for itional journey. 

89. Any person or any employee of the 
Undertaking offending against or committing 
a breech of any of the bye-laws of the Under- 

shall be liable for every such offence or 
to a penalty not exceeding Rs. 25 
(Rupeca Twenty-five) : è 

Provided that no penalty for the breach 
of the provision of bye-laws Nos. 30 to 37 

ing been explained 


shall after 
by eny uniformed servant the Undertaking 
his duties and Habilities under the bye-laws 


3 (1923 


1 (19%) 86 Bom. L 
L. R 
1913 


8 
L. 
2 (1915) L . 40 Mad. 285. 
50 Cal. 
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concerned, any such payment would be a purely voluntary payment to recover back which the 
law provides for no remedy of any sort... 

..In the present case, in exacting the penalty from the plaintiff under tne Bye-laws, the 
Undertaking would not be compounding any offence. Reliance, however, has been placed by 
the plaintiff on the words ‘to avoid proceedings in a Court of law’ as ured in the receipt passed 
to him to show that there was an attempt to compound an offence. The expresrion ‘Court of 
law, as used in the receipt need not necessarily refer to a criminal Court; and in the context of 
the penalty could only refer to e Civil Court, as the recovery of the penalty by and for the benefit 
of the Undertaking could now anly be by a resort to the Civil Court, and not by prosecuting the 
offender and getting him fined. However, I do not see how the plaintiff could in any event have 
claimed to recover back the moneys paid by him, even if they had been paid under an agreement 
of the nature alleged ; because in that case, hoth the parties would have been in part deato In 
entering into a contract against publio policy, and the illegal object of the agreement to stifle 
a criminal prosecution being taken as carried ont, any moneys actually paid under such a contract 
would not be recoverable, back by the plaintiff.” 

The plaintiff applied in revision to the High Court. 


` K. A. Somjee, with B. G. Thakor, for the petitioner. 
Murzban Mistree, and O. H. Pardiwalla, with Crawford Bayley ds Oo., for 
the opponents. 


CHacLa O. J. A question of considerable public importance arises on this revision 
application. The petitioner boarded a tram-car belonging to the Bombay Electric 
Bupply & Transport ian A of the Bombay Municipality at Crawford 
Market and got out at Bori Bunder without purchasing a ticket. He was there- 
upon called upon by the Traffic Supervisor to pay a sum cf Re. 5 a age The 
petitioner paid the fine and obtained a receipt for it from the Supervisor. He then 
filed a suit in the Small Causes Court to recover this amount as having been paid 
under coercion. The Small Causes Court dismissed the suit. It is from that order 
that this revision application is preferred. 

. On September 11, 1960, the General Manager of the Bombay Electric Supply and 
Undertaking issued a notice delegating certain powers under 8. of the 
Bombay Municipal Corporation Act to oertain officers in respect of certain fnnotions 
Poora in the notice, and one of the powers delegated to a Traffio Supervisor was 
Le Dapo to compound any offence against the Bombay Municipal Corporation Aot 
whioh under the law at the time in force may legally be com ded ; this was under 
8. 517 (1)(b) and the power was limited to the following offences, vis. infringement 
of Tramways and Omnibus by-laws and avoiding or attempting to avoid payment of 
fares only. What is contended by the petitioner is that the General had no 
power to as pee that even if he had the power, the delegation w that the 
titioner committed a non-compoundable offence by failing to eae a ticket 
or travelling in the tram-car, and the Municipality had no power inlaw to compound 

a non-compoundable offence. 

Now, in order to understand these contentions it is necessary to look at the scheme 
of the Bombay Municipal Corporation Act and the by-laws made thereunder. Beo- 
tion 460-H of the Act deals with the levy of fares and charges for transport services, 
and cl. (£) provides that if a person does not pay the fare, he shall be punished for the 
offence a g fine which may extend to Re. 10. Then by-laws have been framed under 
8. 461A of the Aot and the relevant by-laws are 12 and 39. By-law 12 provides 
that no person travelling in any car shall avoid or attempt to avoid payment of his 
fare ; and by-law 89 imposes a penalty not exceeding Re. 25 for a breach of by-law 
12. "Mr. Mistree has fairly conceded t loo. to the terms of s. £60H(4), by-law 
39 it clearly incompetent. When the statute itself imposes a ty which is not to 
exceed Rs. 10, a by-law cannot increase the penalty to Ra. But the more im- 
portant aspect of sub-s. (4) of s. 460H is that it creates an offence and provides a 
penalty, and under the Criminal Procedure Code when a special law creates an offence, 
that offence is non-compoundable. Therefore, it is clear that the offence which s. 
460H(4) creates is a non-compoundable offence. It is difficult to understand how 
the General Manager came to delegate the power to compound this offence under 
8. 68B. That section provides that any of thie powers, duties or functions conferred 
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or imposed upon or vested in the General Manapa by any of the sections, sub- 
sections or clauses mentioned in sub-s. (2) may be di ted, and when we turn to sub- 
8.(2), s. 517 (1)(b) is not one of the sections mentioned therein. But the section also 
provides for delegation with the previous sanction of the Bombay Electric Supply 
& Transport Committee any other powers, duties or functions conferred or imposed 
upon or vested in the General Manager, and the powers and functions of the General 
er under s. 517(1)(b) have been delegated with the previous sanction ofthe 
Bombay Electric Supply & Transport Committe. The notice mentions 8. 517 (1)(b) 
of the Act in respect of which power has been delegated to the Traffic Supervisor. 
Therefore, the powers and the Benar of the General Manager under s. 617(1)(b) 
have been properly delegated to the Traffic Supervisor ; but that power is to oom- 
poni any offence against the Act which under the law at the time in force may legally 
compounded, and the notice to which reference has already been made does repeat 
the words of this sub-section. Therefore, what can be compounded is an offence 
which under the law at the time in force may legally be compounded. Therefore, 
to my mind it is quite patent that the Traffic Supervisor had no power to compound 
this offence which had been committed by the petitioner. I fully realise the practical 
PN in the way of the Bombay Electrio Supply and Transport Committee if it 
had to file prosecutions against every passenger who travels without a ticket. But 
this practical difficulty should be got over not by resorting to powers which the Muni- 
ipality does not possess, but by the necessary amendment of the law. 

Mr. Mistree has drawn my attention to the position that prevailed under the 
old law. Before the Electric Supply and Transport Und: ing was taken over 
by the Bombay Municipality it was governed by Act I of 1874 and under as. 25 and 26 
of that Act a penalty could be prescribed by a by-law and the Tramway Company 
was authorised to levy that penalty by going beforea Magistrate. ‘Therefore, the 
old law did not create an offence but gave the right to the Tramway Company to 
impose a penalty and furnished it with a remedy to re.over that penalty, and it 
was held by this Court in Emperor v. Modit that a person committing a breach of 
a by-law under the old Act could not be convicted, but that the Tramway Compan 
could only go before the Magistrate in order to recover the penalty. By Act XLVI 
of 1948 the Bombay Tramways Act was repealed and a new Chapter was added to 
the Bombay Municipal Corporation Act whichis Chapter 16A, but instead of reproduc- 
ing ss. 25 and 26 of the old Act the Legislature thought fit to enact s. 460H(4) and 
the echeme of s. 460H(4) is entirely different from the scheme of ss. 25 and 26 of the 
old Act. As I have already pointed ont, s. 480H(4) creates an offence in respect of 
which a progecution can lie and in respect of which a person committing the offence 
can be convicted. Attention might also be drawn to s. 113 of the Railways Aot. 
That section empowers a railway servant to demand the requisite amount from a 
person travelling in a train without a ticket and on the failure or refusal to pay by 
ie passenger the amount can be recovered by an application to a Magistrate. A 

imilar provision can be made in the Municipal Act. 

Therefore, on the position in law it is clear that the petitioner committed an offence 
under s. 460H(4) by not paying his fare and that he was liable to be prosecuted and 
convicted for that offence. It is also clear on the receipt issued by the Traffic Super- 


visor that the petitioner paid the sum of Rs. 5 to avoid proceedings in a Court of 
law and the only st a which could have been instituted in a Court of law 
vee criminal proceedings to prosecute the petitioner for having committed the 
offence. 

Now, what is urged by Mr. Mistree is that even if this is the posttion—and Mr. 
Mistree does not seriously contest that this is not the correct position,—the petitioner 
cannot recover Re. 5 because he has not paid this sum under coercion as contemplat- 
ed by s. 72 of the Indian Contract Act. The Privy Council has considered the trae 
ring kd be given to the word “coercion” used by the Legislature in s. 72, and 
in K ya Tale Nattonal Bank of India,? the Privy Council has expressed its 
opinion that the word ‘‘coercion’’ used in s. 72 is used in its general and ordi 
sense as an English word and ita meaning is not controlled by the definition of 


1 (1984) 86 Bom. L. R. 369, 648. 2 (1918) 15 Bom. L. R. 472, P.O, 
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“ooercion’’ in s. 15. Therefore, we have to consider whether coercion was exercised 
in the ordinary general sense which resulted in the petitioner paying Rs. 5 to the, 
Traffio Supervisor. Mr. Mistree has strongly relied on the finding of the learned 
Chief Judge that the payment made by the petitioner must be taken as completely 
voluntary and one which he was anxious to make in order to file his proposed suit, 
and the receipt itself which was passed by the Traffic Supervisor to the petitioner 
doeg mention that the sum of Rs. 5 was received by the Traffic Su isor a8 an 
amount voluntarily paid tc avoid proceedings in a Court of law, although in the 
notice sent by the petitioner through his advocate on July 2, he does mention that 
he paid this amount under protest. But Iam bound by the finding of the learned 
Chief Judge and I will assume that the petitioner did not pay this amount under 
protest : 


Now, in order that a payment may be said to be made under coercion it must be 
made under duress or some other form of compulsion. There must be a compelling 
reason which induces a party to make a payment which he would not have made if 
that compelling reason had not been present. The receipt itself mentions that the 
amount was paid to avoid proceedings in a Court of law. Therefore, the petitioner 
paid this sum in order to avoid a prosecution. He knew perfectly well that if he 
did not pay this sum of Ra. 5, he would have been prosecuted before a Magistrate, 
and the question is whether this circumstance is compulsion in law. The Madras 
High Court in Muthuveerappa Chetty v. Ramaswams Chetty! has laid down that 


‘money obtained from the poe by the defendant under an agreement to stifle a 
San ; 


pending non-compoundab i prosecution, is money paid under coercion 
within the meaning of s. 72 of the Indian Contract Act, and can be recovered back. 
Mr. Mistree says that in thie case there was a pending criminal prosecution, whereas 
in the case before us no prosecution had been instituted. I do not see the distinction 
in principle between & pending criminal prosecution and a prosecution which could 
have been launched at the instance of the Bombay Municipality. In both cases a 
prosecution is stifled. In one case it is stifled when the case is actually pending, in 
ee ee ee ee ee and. Chief 
Justice Wallis in his judgment points out that it could not be said that in such a 
case the parties are in pari delicto. With to the learned Chief Judge of the 
Small Causes Court, he has taken the view that if A pays money to B in order to 
stifle a prosecution, both parties are in pars delicto and therefore A cannot recover 
the amount from B. This view is clearly opposed to the view taken by the Madras 
High Court with which, with ieee I agree. Although both might be in delicto, 
they are not tn pari delicto, end the reason for it is the reason very succinotly stated 
by rd Ellenborough as cited in Ram Kumar Das v. Nanda Kumar Shaha? (p. 648): 
“It never can be predicated as per delictum, when one holds the rod, and the other bows 
to it.” (Smith v.Cuff.?) The Caloutta High Oourt in that case took the same view of 
the law as the Madras High Court. If one were to apply the test laid down by Lord 
Ellenborough, it is clear that the Bombay Munictpality held the rod, the sod ere 
the prosecution which it had the right to launch against the petitioner, and the pay- 
ment made by the petitioner was bowing to the rod which the Bombay Municipality 
held. It is im ble to suggest that both the parties were so situated that the 
petitioner could have refused to pay the amount if he so desired. Their situation 
was unequal. The Municipality could have dragged the petitioner to a criminal 
Court, there would have been publicity about the prosecution, the petitioner would 
have been convicted and ea e been compelled to pay a fine. It is to escape 
these consequences that the petitioner paid the amount. If that is the position, 
then it is clear that the petitioner could not be said to be in pari delicto with the 
Bombay Municipality in the question of the payment of Rs. 5. Therefore, in my 
opinion the learned Chief Judge, with respect to him, was not right when he took the 
view that in any event the parties being in pari delicto the petitioner could not 
recover the sum of Ra. 5. 7 

The final contention put forward by Mr. Mistree is that I should not interfere under 


1 (1915) L L. R. 40 Mad. 285. 8 (1817) 6 M & 5. 160, 165. 
2 (1923) L L. R. 50 Cal 689,648. 
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8. 115 of the Oivil Prooedure Code. I have started this judgment by saying that 
it raises a question of great publio importance, andeven though if I were to take a 
strict view of s. 115 thatno question of jurisdiction arises in the decision of the learned 
Chief Judge, if necessary I would have exercised my power under art. 227 of the 
Constitution to correct a Court or a Tribunal, which has gone wrong in s matter 
which is of grave consequence to the publio at large in the city of Bombay. 

The result is that the revision application must suoceed. Rule will be made abso- 
lute with costs. The order of the Small Causes Court will be set aside and there will 
be & decree in favour of the petitioner for Rs. 5, with costa of the suit. 


Rule made absolute. 





CRIMINAL REFERENCE. 





Before Mr. Justice Bavdekar and Mr. Justice Chainani. 
SHANTILAL MAGANLAL v. DAHYABHAI GORDHANBHAI.* 


Criminal Procedure Code (da V of 1898), Sec. 147—Dispute as regards user af land—Righi of way— 


+ 


Obstruction to may—Power of Magistrate to 'order notio obstruct—Such power does not include 
power to remove obstruction—Seope of section—Doctrine of implied powers. 

On an application made to him, under s. 147 of the Criminal Procedure Code, 1898, by 
the applicant on the allegation that he had a right of way through the lands of the opponents, 
who had denied the right by putting up a hedge across the way, the Magistrate passed 
an order prohibiting the opponents from interfering with the exercise of the right and 
ordered further that they do ‘forthwith remove the hedge” and ‘make a way by which 
carts, bullocks, etc., might pass safely.” On reference— 

Held, cancelling the order for removal of the hedge eto., that all that the Magistrate 
was competent to do under s. 147(2) of the Code was to pass an order “prohibiting any 
interference with the exercise of such right.” 

Section 147, sub.-s. (2), of the Crindnal Procedure Code, empowers a Magistrate to make 
an order prohibiting interference with the exercise of a right. He can, for instance, 
order a person not to do something e.g., not to cause obstruction to, or not to interfere 
with, the use of a way. There is a material difference between ordering a person not to 
do something and ordering him to do some positive act, e.g., to remove an obstruction 
already erected. The section does not empower a Magistrate to direct any person to do 
any positive or particular act. The Magistrate cannot issue any mandatory order. 

Ambika Prasad Singh v. Gur Sahay Singh! and Karuppena v. Kandasmemi,* no longer 
good law. 

Hem Chandra Banerji v. Abdur Rahaman’ and Syed Usman AH v. Crown, followed. 

Venkanna v. Venkata Surya Neeladri Rao, Thoonagavaden v. Perumal Goundan', and 
Abdul Wahab Khan v. Md. Hamid Ullah’, dissented from. 

Emperor v. Ram Chand*, referred to. 

The doctrine of implied powers does not apply to cases under s. 147, because in order 
to enable a Magistrate to direct a person not to do anything it is not necessary that he 
should also have the power to direct that person to do something.. 

The primary object of proceedings under s. 147 is to prevent a breach of the peace and not 
to determine or enforce the rights of the parties. An order under the section remains in 
force for a temporary period and is subject to the decision of a civil Court. In enacting the 
section the Legislature might have taken the view that it was not necessary to invest 
Magistrates with powers to undo things which had already been done, that it was 
necessary to provide for prevention of further interference with the enjoyment of a right, 
and that if a party wanted more relief, such as a mandatory order to remove an existing 
obstruction, he should seek it in a civil Court. 


Decided, Janwary 6, 7, 1954. Crimi- 4 [1988] Nag. 580. 
nal Reference No. 148 of 1958, made by 5 [19380] A. I. R. Mad. 865. 
Sumant C. Bhat, Sessions Judge, Broach, 6 [1941] A.LR. Mad. 752. 
1 912) LL.R. 89 CaL 560. 7 [1951] A. L R. F.B. AU. 288. 
2 [1014] ALR. Mad. 712. 8 [1947] AN. 287. 
8 [1943] 2 CaL 75, FTB. 


270 THE BOMBAY LAW REPORTER. [voL. LVI. 


Where a Court has been given power to make an order, it also possesses the power to 
enforce it. 
Be-paris Martin! and Martin v. Bannister*, referred to. 


PRoceepines under s. 147, Criminal Procedure Code, 1898. 

Dahyabhai (applicant) owned a field in the vicinity of the town of Jambusar 
in the district of Broach. He alleged that the only way to go to his field lay in 
the, lands belonging to Shantilal and others (opponents). The way claimed 
was not only for persons to go on foot, but also to take carta, plug and cattle 
through it. It was also alleged that on November 28, 1950, opponents 
put up a hedge across the way and thus prevented the applicant from using 
the way in the manner he was doing. 

The trying Magistrate found that the allegations made by the applicant were 
established by evidence, and ordered the opponents to act as follows :— 

“The applicant abovenamed is proved to have a right of way to the fleld S. No. 788 through 
Jiwali Nal and the northern sheda of a. No. 727 and the eastern shedas of S. Nos. 727 and 782 
belonging to opponent No. 1, and the opponents are hereby prohibited from interfering with 
the sald right of way of the applicant, under s. 147(2), Criminal Proredure Code, until these 
rights are decided by a competent Court, and the opponents should be served with the said@ 
order. I also order that opponents Nos. 1 and 2 should forthwith remove the hedge, if there 
be any, at the northern end of 8. No. 727 and make a way by which carts, bullocks etc., might 
pass safely.” 

The opponents applied to the Sessions Judge of Broach in revision to reverse 
the order. The Judge came to the conclusion that there was no reason to interfere 
with the order on its merits; but he formed the opinion that the latter part of 
the order went beyond the uirements of s. 147(2). He, therefore, made a 
reference to the High Court to delete from the order the following : 

“I also order that opponents Nos. 1 and 2 should forthwith remove the hedge, tf there be 
any, at the northern end of S. No. 727 and make a way by which carts, bullooks, etc., might 
pass safely.” 

In making the reference, the Sessions Judge observed : 

“Section 147 (2) cannot be interpreted to mean that the Magistrate can positively prohibit 
and call upon the party to do a particular act. The word ‘prohibit’ cannot be read to mean 
“remove.” 

Whenever Legislature has intended to vest the Magistrate with powers to prohibit the 
doing of a particular thing, the Legislature has so stated. For instance, in s. 188, the word 
used is “prohibit”. The Calcutta High Court has decided in a number of cases that the 
Magistrate cannot pass such a mandatory order. But there appears to be no direct ruling 
of our High Court on the point. 

After the amendment of 1928 it is not open to a Magistrate under section 147(2) to pass 
an order which is in the nature of a mandatory Injunction. I do not think the order of the 
Magistrate can be maintained as it stands. Sitting as a Magistrate to deal with a dispute alleged 
to be likely to oduse a breach of the peace, he made an order as if he were a Civil Judge who 
has exhaustively considered all the issues between the parties. 

This interpretation of the section in some oases is likely to cause hardship and the very 
object of the provision may be defeated. If ft is carried to its logical conclusion a man who 
takes into his head to put any sort of obstruction, say a hedge, bamboo stick or a few branches 
of trees even during the pendency of the proceedings cannot be ordered to remove them. In 
that case, though the Magistrate may find that the opponent had no right to put up the ob- 
struction, the Court would be helpless. However, as the section stands, asking a party to remove 
that obstruction would amount to a mandatory injunction and the Act does not provide for it. 

Looking to the wording of the section all that a Magistrate oan do is to prohibit a person 
from committing a particular act. But it cannot ask a person to do a particular act. 

Under Order 89, Rule 2, of the Civil Procedure Code, a Court oan issue an ‘injunction’. 
An injunction can be mandatory or otherwise. But the word in section 147 (2) of the Criminal 
Procedure Code, is not injunction, but an order prohibiting etc. The Legislature has 
probably made this distinction with a purpose because an order under section 147 (2), Criminal 
Procedure Code, is more or lees af a temporary nature, and since such orders are subject to a 
decision of a Civil Court, the Legislature did not probably think it necessary to vest a Magistrate 
with powers even to undo things which have already been done.” 


1 (1879) 4 Q. B. 912. 2 (1870) 4 Q. B. 401. 
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The reference first came up on December 11, 1952, for heating before Dixit J., 
but on the request made by both parties it was referred to a Division Bench. 
Accordingly, it was heard by Bavdekar and Chainani JJ. 


A. A. Mandgi, Assistant Government Pleader, for the State. 
D. V. Patel, for the accused. 
I. O. Dalal, for opponents Nos. 1 to 8. 


CHAINANI J. This is a reference made by the Sessions Judge, Broach, re 
commending that a portion of the order passed under s. 147, Criminal Pro- 
cedure Code, by the Resident Magistrate, First Class, Jambusar, should be set 
aside. This order was passed by the Magistrate on an application made to him 
by one Dahyabhai stating that he had a right of way to his field through the lands 
of the opponents and that the opponents had closed this way by putting up a 
hedge across it in one of their lands. After holding an inquiry, the learned 
Sa came to the conclusion that the applicant had proved the right claimed 
by him and that the dispute between the parties was likely to result in a breach 
of the peace. Accordingly he passed an order prohibiting the opponents from 
interfering with the exercise of the said right, until the rights of parties were 
decided by a competent Court. He also ordered the opponents to “forthwith 
remove the hedge,” put up by them and ‘‘make a way by which carts, bullocks 
etc. might pasa safely.” The Sessions Judge is of the opinion that this latter 
part of the order of the Magistrate is illegal and beyond his powers and has 
recommended that it should be set aside. ; 

Sub-section (1) of s. 147, Criminal Procedure Code, provides inter alia that when- 
ever a Magistrate of the first class is satisfied that a dispute likely to cause a 
breach of the peace exista regarding any alleged right of user of any land within 
the local limits of his jurisdiction, ie may make ar order in writing stating the 
unds of his being so satisfled and requiring the parties concerned in such 
spute to attend the Court and to put in written statements of their respective 
claims, and shall thereafter inquire into the matter in the manner provided in 
8.143. Sub-section (2) of this section states that 

“If it appears to such Magistrate that such right exists, he may make an order prohibiting 
any interference with the exercise of such right.” 
There is a proviso to this sub-section, but it is not necessary to refer to it, as it is 
not material for the decision of this case. This sub-section, therefore, empowers 
a Magistrate to make an order prohibiting interference with the exercise of a right. 
He can, therefore, order a person not to do something, e.g., not to cause 
obstruction to, or not to interfere with, the use of a way. There is a material 
difference between asking a person not to do something and asking him to do some 
positive act, e.g. to remove an obstruction already erected. The section does 
not empower a Magistrate to direct any person to do any positive or particular 
act. The Magistrate cannot, therefore, issue any mandatory order under this 
section. Section 147, as it etands today, was substituted for the original section 
in 1928. Under the old section, when the Magistrate found that a right existed, he 
could make an order “permitting such thing to be done, or directing that such 
thing shall not be done, as the case may be.’ These words were construed as 
enabling & Magistrate to pass an order directing a party to do a positive act 
such as the removal of a bund or fence erected by one party, but which ister- 
fered with the exercise of the right of the other party; see Karuppana v. 
Kandaswami and Ambica Prasad Singh v. Gur Sahay Singh*. The relevant 
words in the present section are, however, different. The section now empowers 
a Magistrate to make an order “prohibiting any interference with the exercise 


of” aright. It does not empower him to direct anything to be done. Reference 
may also be made in this connection to g8. 188. t section gives power to a 
Magistrate to pass orders both for the prevention of the commission of nuisances 


and for the removal of nuisances. Under that section the Magistrate can pass 
not only prohibitory orders, but also mandatory orders. It is, therefore, clear 


1 [1914] A. I. R. Mad. 712, 2 (1018) I. L. R. 89 Cal. 560. 
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that whenever the Legislature intended that a Magistrate should have the power 
to pass both kinds of orders, it has used clear language to that effect. Form No. 24 
in Schedule V to the Criminal Procedure Code also shows that an order under 
s. 147 must be in a negative form, prohibiting a person from doing something. 

Mr. Patel has contended that the power to issue a prohibitory order would 


z include the power to issue a mandatory order under the doctrine of implied 


poyers. This doctrine has been enunciated as follows in Maxwell on the Inter- 
pretation of Statutes, 1988 Edn., at p. 861: 
i “Where an Act confers a jurisdiction, it impliedly also grants the power of doing all much 
-acts, or employing such means, as are essentially necessary to its execution.” 
At p. 862 it is observed : 

“In the same way, when powers, privileges, or property are granted by statute, everything 
indispensable to their exercise or enjoyment is impliedly granted also”. 
We do not think that this doctrine can be applied in this case, because in order 
to enable a Magistrate to direct a person not to do anything, it is not necessary 


_ that he should also have the power to direct that person to do something. The 


power to prohibit interference with the enjoyment of a right,can be exercised without 
issuing any mandatory order. 

Mr. Patel has also urged that the order of the Magistrate prohibiting interference 
with the right of way would be rendered nugatory, unless the obstruction caused 
by constructing the hedge is also directed to be removed. Assuming that this 
is correct, that would be no ground for giving to the words used in 8. 147 a mean- 
ing which they do not legitimately bear. The primary object of proceedings 
under this section is to prevent a breach of the and not to determine or 
enforce the rights of parties. An order under thia section remains in force for a 
temporary period and is subject to the decision of a civil Court. The Legislature 
might, therefore, have taken the view, when the section was revised in 1928, 
that it was not necessary to invest Magistrates with powers to undo things 
which had already been done, that it was sufficient to provide for prevention of 
further interference with the enjoyment of a right and that if a party wanted 
more relief, such as ‘a mandatory order toremove an existing obstruction, he 
should seek it in a civil Court. Mr. Patel has referred to Ex parte Martin,’ and 
Martin v. Bannister, in which it was held that a county Court, under the Judi- 
cature Act, 1878, s. 89, has in actions within its jurisdiction power to grant an 
injunction against a nuisance and to enforce obedience to it by committal. The 
principle laid down in this case is that where a Court has been given power to 
make an order, it also the power to enforce it. It is not necessary to 
resort to this principle in the present case, because disobedience of an order issued 
by a Magistrate under s. 147 is punishable under s. 188, Indian Penal Code. This 
case, however, is not an authority for the proposition that where the power con- 
ferred is to prohibit the doing of any act, it also includes the power to direct the 
doing of any positive act. 

Mr. Patel Tas relied on two decisions of the Madras High Court in Venkanna 
v. Venkata Surya Neeladri Rao?, and Thoongavadan v. Perumal Goundan‘, in 
which it was held that under s. 147 it is open to a Magistrate to direct the removal 
of an obstruction put up by a party. ese are both decisions of single Judges. 
The contrary view has bean taken by a Full Bench of the Calcutta High Court 
in Hem Chandra Banerji v. Abdur Rahaman, in which it was held that under 
s. 147, Criminal Procedure Coda, the Magistrate has no power to issue a mandatory 
injunction directing the removal of an existing obstruction. At p. 84 it was 
observed : 

“Tt ts one thing to make an order prohibiting the doing of an act; itis another to order 
the doing of an act. The sub-section allows the former, but tt does not allow the latter.... 
-With regard to the oases that have taken the contrary view tt is sufficient, in my opinion, to say 
that what the sub-section allows, the Magistrate may do and nothing else. If the aggrieved 
party wishes any fuller or further relef from the Courts, the Civil Courts are open to him and 
the remedy is a mandatory injunction.” 

1 (1879) 4 Q. B. 4 [1941 L R. Mad. 759. 

? hema & Q B. 401. 5 [1949] 2 Cal 75., T.B. 

980] A. I. R. Mad. 865. 
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With respect, we agree with these observations. The Nagpur High Court has 
taken the same view; see Syed Usman Ali v. Crown 1 Phe Allahabad High 
Court had formerly taken the same view in Emperor v. Ram Chand? but the oon- - 
trary view has been taken by a Full Bench of that Court in Abdul Wahab Khan v. 
Md. Humid Ullah.? 

With respect, we agree with the an taken by the Calcutta and Nagpur . 
High Courts. We, therefore, accept the reference and set aside the last 
portion of the order passed by the ident Magistrate, First Class, Jambusar, 
directing the opponents to remove the hedge at the northern end of survey No. 
727 and make a way by which carts, bullocks, etc. might pass safely. 


Baypexar J. I would like to add a few words upon the English case which 
has been cited by Mr. Patel. In that cage it was held that where an inferior 
Court has been given a power to grant an injunction, the power also included, 
in case the injunction was disobeyed, a power to commit for contempt of Court. 
It appears to me, however, that the principle of that case cannot be applied to 
the case before us, for the reason that that question can only arise after it is found 
that the order, which the Magistrate has passed, has been disobeyed. The only 
order which the section allows him to pase is to.prohibit interference with the 
exercise of the right, which, he has found, exists, and at this stage the question 
of this power being rendered nugatory, if the isnot removed and the Magis- 
trate’s order is thus set at nought, does not y arise. Nor do I express any 
opinion on the on whether the refusal to remove the hedge would be tan- 
tamount to duchovny the order. 

It has got to be remembered, besides, that the section is aimed at prevention 
of a breach of the ; It is not aimed at giving a person, who comes to Court, such 
eee nog Ns entitled to, if he were to goto a Courtof law; and the Legisla- 

well have thought that it would be sufficient for the purpose it had in 
pat if if the Magistrate was empowered to prohibit the interference with the right, 
which he has found, without going to the length of ordering, by way of a manda- 
tory injunction, the removal of something which may have been constructed and 


may be obstructing the right of one of the parties. 
Order accordingly. 


CRIMINAL APPELLATE. 


Before Mr. Justice Bavdekar and Mr. Justios Chainani, 
THE STATE v. MAHITPATRAM CHUNILAL.* 

Bombay Skim Mills Powder (Control on Distribution and Movement) Order, 1953—Kesential Supplies 
(Temporary Powers) Act (XXIV of 1946), Secs. 8,7, 8—Drafence of India Rules, 1939, r. 119— 
Order dated April 19, 1952, appearing in Gasstte of India dated April 21, 1952—Act in conira- 
vention of Order commitied on April_26, 1952—Burden of proof—Whether suffiotent for prose- 
oution to show when order coame into force in Delht—Aocoused whether guiliy of offence— 
Whether interval of time between commission of offence and publication of Gaxsits to be considered 
tn awarding sentence. 

The accused was prosecuted for importing into Greater Bombay on April 26, 1953, akimmed 
milk powder in contravention of the Bombay Skim Milk Powder (Control on Distribution 
and Movement) Order, 1952, made by the Government of India under s. 8(1) of the Essential 
Supplies (Temporary Powers) Act, 1946, The Order bore the date April 19, 1952, but it 
appeared in the Garette of India dated April 21, 1952. The accused contended that he 
had not committed any offence as it had not been shown that the copies of the Gaxette 
containing the Order had become available before the alleged offence was committed. 

Held, that it was sufficient for the prosecution to show that the Order waa published at a 
perticular time in Delhi, 


1 [1988] Nag. 580. No. 1506 of 1953, again’ conviction and 
3 fror] all or: F. B. AIL 288. Magisten 6th, Cart aaa Rambe, r 
3 [1951] A. L R. F. B. l Court, 2 i y. 
*Deoideg, January 8, 1954. Criminal Appee} to ter ies 5 
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The trying Magistrate adquitip”a aoqused Nos. E t9/4 and convicted accused No. 5 
and sentended him to one dsy’s simple REAN E and to pay a fine of Re. 1,500. 
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sispecte that an'associaiion -of whioh he-is.a member is likely to:be declared-unlawful, he van‘ 
take steps to ascertain the mannsr-in which the Gasette is published, and-to-inform hinikelf of 
the-contenté-of any- Gazette, and if he -does not do that and is prosecuted: for, being'a member 
af an unlewfal asecciation, he has voly. himself to blame for not having taken the precautions 
which the statute efables_him-to take.’.,-It would, therafore, ‘be sean that even in that case.the 
learned Chief Jistice has observed that when there is any susploicn. entertained in the mind of 
any ono thas a certain association would be declared unlawful, then he should take the precautions 
himself to find out, -In this case the import was illegal hefore and therefore if the accused wahted 
to impott the powder into Barabay of the timo af the džpiry of the nobifoation qf 24th Sexnszy 
ene eee 
o 


Defendant No: 5- appealed to the ə High Court. mro 


-Parkta Prioundas, with T ©. Dalat, Mrs. KL Dalal and M.H. Vyas, for the 


the appellat- « Soe oerr 
JA; A- - Mandgi, Assistant Government Pleader; for the State. 


Bavomxan J. [His Lordship, after dealing ith pointa not material fo the report, 
]:` Ft is-said, however; that even upon-the-footing that the Order is a valid 
, the appellant in this osse has not 9ommitted any-offence, inasmuch as the 
Order i in this oase- being a statutory order dame into force only upon ita publication. 
The statute suthorises-the Rabon of the orders igsued thereunder in the Official 
Gazette: Inaamuch as the pdwer-which was conferred -to issue the Order- was oon- 
ferred-zpon the Central Government, this meant a Gazette of India under the General 
Olauseb Act: The Order in this'case-bears the date April-19, 1952; but it is not in 
dispute that it appeared in an issue in the Gazette of India bearing date April 21, 1952. 
Therdé'is no-eviderioe, however, as to the date upon which this Gazette was published, 
and it is contended that the appellant oonld not be convicted of an ifia i which he 
appears to have committed, if at all, on April 26, 1952, because it has not been shown 
that the copies of the Gazette of India oentaining-the- Order had become available 
in Bombay foto the goods o? thd appellant vers esis. 


aoe ve uite true, that there is no evidence with regard to when exactly the 
ip Extraordinary. bearing date April 27,1952, wag publighed in Delhi. 

Babin this Goes kee oe ee Ges as ks Se because the a ppallant has 
imported ihto Greatar “Bombay skimnied milk powder on April 26; 1052. It ‘is 
Proper to presume that the Gaxette which bears date ‘April 21, 1952, abóut the issue 
of whick there is no'doubt, must have been published ‘in Delhi at least on April 22, 
1952, and the order, ek came into operation on April 22, 1952. It is eaid, 
however, that that is not enough. The appellant oould not possibly have known of 
this order on April 26, 1952, for the aoe that copies of thé Gazette of India Extra- 
ordinary would not reach Bombay by the time. It appears that this notification 
Uber ey the copy of the State Government Gazette, but that Gazette again 
ublished ‘only on the 26th. It appears to ns, however, that inasmuch 
Order in thia case was 9 statutory Order it was’ not necessary for 

the prosecution to show that ihe a knew of the Order. Immediately 
it was shown that the Order came into contrayention of it became an, offence, 
though undoubtedly in case the offence was committed soon after, the fact would be 
taken into consideration in awarding the sentence. Mr: Purahottam has draw our 
attention in this connection to the case. of Emperor v. Balkrishna | Hirlekar.1_ There 
are words, used.jn that casd which lend“scope for the argument that it is nocossary 
for the prosecution to show, not necessarily that the accused persons but persons 
living in'the area-in which the offence is alleged to have been committed must have 
had suffioient -opportunity ta become aware of-the order, But we do not think 
that that is what was decided in that cage. What was aotually decided was 
that where the Gazette bore date the 14th and the offence was alleged to haye been 
committed on the 1Sth, the Court myst be satisfied that the. Gazette had actually 
been published before the. offence was committed on the’ Bt. Hocking | to the short 


< 
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interval of time between the date which the Gazette bore and the date upon which 
the offence was alleged to have been committed, it was necessary to show by evidence 
when the Gazette was actually published and not thatit was certain that copies became 
available to the public before the time when the offence was alleged to have been 
committed. ‘We cannot possibly hold that it must be shown that a person who is 
alleged to have contravened an order in Bombay had means of knowing that it was 
an offence under that Order to import skimmed milk powder. That would be to 
argue that there are different times upon which the order came into force into different 
places. Hadit been necessary for the prosecution to bring home to an accused person 
the knowledge of the Order, that would undoubtedly be a different matter. But 
where all that the prosecution has got to show is that the Order came into force, 
it is sufficient to show where the er was required to be published in the Gazette 
of India and that it was published at a particular time in Delhi. We think that in 
this case it being proper to presume that the Gazette was published in Delhi on the 
22nd, it must be taken that the Order became law from the 22nd. If the offence in this 
case was committed on the 26th, then, the short interval of time between the oom- 
mission of the offence and the publication of the Gazette of India can be taken into 
consideration only in awarding the sentence... 

We, therefore, set aside the order for confiscation, for the reason that the offence 
in this case was committed at a time when the appellant oould not have oome to know 
of the order which was issued by the Cen Government. There was an order 
issued by the Government of Bombay earlier, but it is common ground that that 
order was to expire on the 24th, and, as a matter of fact, it did expire on the 24th. 
We, iharefore, hink that this is not a case in which it was necessary to po & 
heavy fine either. We reduce the fine to a sum of Rs. 100. Excees fine, if paid, 
should be refunded. 


Order accordingly. 


SUPREME COURT. 


Present: Mr. Justice Mubhorjea ond Mr. Justice Bhagwati. 
AKHLAKALI HAYATALLI v. STATE OF BOMBAY.* 
Criminal Procedure Code (Act V of 1898), Seo. 807—Reforence to High Cowt—Vordiot of fury— 
Grounds for setting astde verdict. 

On a reference under s. 307 of the Criminal Procedure Code, 1898, the High Court will 
interfere with the verdict of the jury only if it finds the verdict ‘‘perverse in the sense of 
being unreasonable”, “manifestly wrong” or “against the weight of evidence.’ 

Romanugrah Singh v. Emperor, followed. 

‘Where the facta and circumstances are such that a reasonable body of men could arrive 
at the one conclusion or the other, it is not competent to the Sessions Judge or the High 
Court to substitute their verdict in place of the verdict whichhas been given by the jury. 
The jury are the sole judges o? the facts, and it is the -ight of the acoused to have the benefit 
of the verdict of the jury. Even if the Sessions Judge or the High Court would, if left to 
themselves, have arrived at a different verdict, it is not competent to the Sessions Judge 
to make a reference nor the High Courtto accept thesame and substitute their own verdict 
for the verdict of the jury, provided that the verdict was such as could be arrived at by a 
feasonable body of men on the facts and ciroumstences of the case. 

Rararanos under s. 307 of the Criminal Procedure Code, 1898. ° 

The appellant Akhlakali was charged with an offence under s. 326 of the Indian 
Penal Code, 1860, with having caused grievous hurt with a knife to the complainant 
Abdul Satar. He was tried by V. 8. Bakhle, Additional Sessions Judge of Bombay, 
with a jury. At the end of the trial the jury returned a verdict of not guilty by a 
majority of six to three. The trial Judge disagreed with the verdict and made a 
reference to the High Court. On June 16, 1952, the High Oourt (Bavdekar and 
Vyas JJ.) accepted the reference, reversed the verdict of the jury, convicted the 


*Decided, December 9, 1953. Appeal from 1 (1948) L. R. 78 L A. 174, 
Bombay. s. 0. 48 Bom. L. R. 768. 
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accused of the offence charged, and sentenced him to rigorous imprisonment for 
four ; 
The accused appealed to the Supreme Court. $ 


H. J. Umrigar, (appointed) for the appellant. 
Porus A. Mehta, for the respondent. 


Buagwatt J. This is an appeal by special leave from a judgment of the High 
Court of Judicature at Bombay accepting the reference made by the Additional 
Sessions Judge, Greater Bombay, under s. 807 of the Criminal Procedure Code, and 
convicting the appellant of an offence under s. 326 of the Indian Penal Code and 
sentencing him to four years rigorous imprisonment. 

The case of the prosecution was that at or about 10-30 or 11 p.m. on August 25, 
1951, the complainant Abdul Satar waa going towards Dhobi Galli through the 
Bibijan Street. At the junction of the Chakla Street with Bibijan Street, he was 
attacked by the ap t. The appellant first attempted to strike him on his 
right shoulder, but Abdul Satar caught hold of his hand. The appellant released 
his hand from the grip of Abdul Satar, went in front of him and stabbed him in 
two places—one injury was inflicted at the level of 9th and 10th ribs on the left side 
and the other injury on the left shoulder. The appellant then ran away and was 
pursued by several people. Babu Adam saw him at the oorner of the Chakla Street 
and the Masjid Bunder Road and joined the pursuit. Sub-Inspector Chawan joined 
the crowd chasing the appellant in the Dhobi Street, and ultimately the appellant 
was caught at the junction of Dhobi Street and the N. vi Street. The appellant 
was then taken to the police-station. He was taken by the police-officars to the 
place where the attack tock place and a panchnama of the scene of the offence 
was made at five minutes past one on August 26, 1951. The appellant and the 
police onans returned to the police-station and at 1-30 a.m., that is within half an 

our, another panchnama was made in respect of the clothes which the a t was 
wearing. epee 2 to that panchnama there were blood stains on the oid wore pit, 
on the front side of the shirt and on the right thigh. There were also blood stains 
on the right side collar and on the back of the shirt. 

The defence put up by the appellant was that he was a fruit broker and after 
collecting his dues from the Crawford Market up to 11 p-m., he came to the corner 
of Dhobi Street, when he heard the shouts, “ohor, chor” and he also then shouted 
“ohor, chor” and ran after the person who was running away in order to catch him. 
When ho reached the junction of N vi Orosa Street he fell down and the person 
who was running ahead of him rushed into a gutter. As he was ahead and membera 
of the publio were following him, three or four of them fell on his body after he fell 
down and when he got up he was caught by two or three other persons who all said 


that he was the man. b- Chawan was one of these persons. Chawan 
was suspected to be his accomplice, but someone said that he was a police-officer 
and Chawan was then rel . The appellant was put into the police pilot car 


which came along and taken to the police-station. He was then taken to the scene 
of the offence and a panchnama was drawn there. He was again brought to the 
police station thereafier and was made to sit in the room. As he was feeling 
very hot, he removed his shirt and kept it by his side. while, a police constable 
came there and gave him a blow on his nose aaying, ‘Do you think this is your 
father’s residence that you removed your shirt f” He thereupon started bleeding 
from his nose, and due to that bleeding his shirt and trousers were stained with blood. 
The same constable then asked him to put on the clothes and took him to his officer. 
He produced the appellant before D. I. Kakatkar who then noticed his clothes. 
The panchas were en called and a panohnama was drawn up in which the blood 
stains on the shirt and trousers were noted. 

The appellant was tried by the Additional Sessions Judge and a common jury. 
The prosecution called the evidence of the complainant Abdul Satar, Babu Adam 
and Sub- Chawan. Evidence wes led of an identification parade which 
was held in the hospital where Abdul Satar was taken from the scene of the offence 
and it was proved that Abdul Satar identified the appellant at that identification 
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„ıı Ewidenoe was.aleo led ofthe panch witness who, deposed to the Ee 
noting ‘the blood stains on the shirt and the trousers of the appellant. 

The Additional Sessions Tn ieee summed up, éhe case; against, the, cppellant: ina 
charge whioh was very fair was not attacked before the High Court 
nor before us as containing any dito or‘hort:ditectiins ito the jury’ such’ ` B8 
to vitiate the verdict. The jury after due deliberation ‘could nut’ be: a i and 


pronomnoed a verdict of no against the STP oi by a maj jority of six 
The | Y paral ae ihe” Sabai id’ not &coep iot ' of ti ale coe 
ist, ht tint rasa Dr the’ 
ve ey ee ih Ob y uñ otder’ of arah Fen 
938, tte nied the "High Os cee ado ‘307: of tho CrfiiHal 
eis ig ete to! note! takt ie to ‘thé pine ‘Bonitbay Ast VE of 1952, 
sa/'305-and' 306 ‘of ths" ‘Prooddure Code wore! licable'td' the ' Court ! of! 
Session fot: Greater Béinbay! ‘Te Wad thténded ' as in thé dbjects‘of the bitt! 
to provide for’ a w bf dikdgtéahient with s Aamo ‘verdict! of the juty and enibe 
the’ Beteiots: Tui Greate Binay tò an a rèfordnòe' inde? s.: 807“6f the ' 
Oriminil 'Prodetl /Oga geod ae f' 4! unanitdous’ verdict’ with ‘which’ hé'' 
oiran waver, by tho Bombay'Aot VI of 1982the ' 
took sway thè po'webs tok ‘Sobzidhs sue of’ Lee Bombay ‘to’ 


Legislture’ 
ischarg's the’ atid  Hotrial bf th ariel ot fed wo sven in ‘thb’ ‘Cans! 
ee fe 2 ate ‘of five to fotti whjoh wal not 


undlet t spices a Prov pe ae te AVC) Les arilo sete te ot ae 
‘The High’ Court ‘Heard tho teférdnoe dnd! camé' tò the’ dbrolusibn’ ‘after ’ 
the evideritb nthe’ ‘that’ no other tohdludion! wab postiblé “fora a ‘4 


petion ‘exodpt thit ths Appellditt Was thé:ddsailant of ‘Abdul Satar: ~The’ fi 
hgy os df the ‘offence under‘s) 326’of the In Tada Poni ! 
Codé att “sonterited 


rete ' Thb"appellant obtainéd' specfat- leave! to ‘appeal i 
Som tkis Cee 53, 'anid Hèhoe this appedlt ty aetoes f yatu o 
ia an eee t out in'the ovidents bf the priaboutibr" 
witnesses which were by “tid ‘dbfende!!'The'pHiesoution ' 
frankly’: admitted iat 4 hac had pallet prove pen tie the commissidn! of the 
offence by ' the: larrmapte Abdul Satat had/not ‘stated 'artywhere béford he: gave 
evidenod in the Sessidns' Coury that He had'any ceriversation! withthe-appellant ba 
to wHy ‘the latter ‘was'inflicting the mjuries ‘oh’him. :"He,/however, stdted for the first 
time ‘in the pa Gourt ‘that he “asked the“àppèllànt'asi to: why He’ was: stabbing’ 
hinr‘&md: the lldnt'replidd that ‘hd was doing it'at the instance!of-a friend of his. 
Abdul! Batak t n stated thst he wason'inimi Vedea rh a ras andit was 
atthe Seet of Sulaithan that the appellant inflicted the injuried on: ‘his aa 
This‘was charactenised by ‘the: defence: asa pure’ after-thought in: erder 'to'sup 
motive for the ‘commission bf the offence’ by ‘the appellant, andlit-was urged: aes it 
Abdul'Satar was capable‘ of inventing a'étory for’ Poiria ‘the: motive for the ee 
mission of the-offence:b ne appellant, he- cotld ndt certainly! be relied: upon’ even 
oy the identification ‘of “by him.: es ro Au qoe biro uache sd) o 
‘The weapon ‘of offene" wees ‘algo: abt found: upon ‘the pdraon: of the:dppellant, and | 
in Bpite ofa séarch tmade for’ the ighnb was nob discovered by the polibe'either 
_ ab-ormear the soend of thd bffence:'! Neither Babu: Adati nor Sub- Chawan ' 
a ee having seen'the knife'in thd hatids'ofthé appellant. : Et was only'Molramad: ' 
‘witness who was dropped by'the prosecution knd-waa éxamined by the defénve, : 
but’treated as a hvetile Witness even by the’deferice, who stated that he saw a denifd'! 
in thehhnds bf'the uppellalit: T? Baur Adaln’s evidence was to be accepted; Mohamed! ! 
Safi whe thot!telling the truth! and ifMohamed Sdfi’s evidence was to ‘be: aboepted, l 
Babu Adam was not telling the truth. This’ ‘conflict of evidence was: therefore’ 
rightly commented! upon by the: defendd, u widd? a gd baak eorn noeh ppoe AY 


/Thefidentification paradé also was ica not: reneb bedwase- ib was: alleged '" 
that mostly ward boys were: mixed ap o appe t when the identification: 
parade! was held... No questions: were sailing inithe crosa-examination of:ptoseou- ~ 


tion: witnesses in. to-this aspect of:the case and the Additional Sessions Judge: - 
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observed ¢6' thd jury ¢hat im the absence of such cressexdminationm, nof:much reliance 
ould se ae pe laced ‘on-this eriticism: of the identification ‘parade: he maybe noted 


‘even the High' Court dbserved thatthe Was notas satisfaotory 

Arn PAA R A dases’’ and further’ bbedrved ‘thib the! onl ee 
of that faot Wold’ bé'Yo put t them’ dpott: Runde ath teed to toth evidende' c 

pata ait they biduld Hot ‘pro £0 ebt oet apir ths bo! il fe Wi s 

mb J uDioy vad alh} b hata dvideriò ri abno ul þa So auhtatj 


i ete iincdiaimwoarts ae and the:troukbrd of:thd-a}pellanti werd) dot‘obeer¥ed 
in'tHe first instance teama Babb ‘Adam? BabInspèctor Ohawan'and'itiwas daly 
whbn'the'se¢ond ed p e was midds at abdutri:30 dion- Augist 26 1051) after 
the ap Hant wab! Hrodght back tothe police: station! fron the soene!of the! offene 
eee blobi. stains ‘ward noticed" ani were shotéd | ny thb Spunchiarna! |The 
existendd eftthted blood ‘was ‘als loorroborative vf tHe'testinbny of ae 
SAtHrlity sb! fer’ abtths stated ‘thad the! appellant’ caused! the “injuries ionthie 
The dafenod stdry: of the polio ‘conktabld ving dealt a blow on te mosdlofithd's ap i 
eo wae ee ort the ahirt ‘an kab 


ie an pene say ant possib. ieee oxpin the blood 
in thé’ right’ arm aie Sen hata dhirt’ as by av oh‘ thd trousers.’ But 
the' blood statis ‘bn'-the ‘bhok‘of the! AHirt cotld' nov be basily' explained. 4 “The bloat 
stain’ on’ the bavk' of the bhitt toodldvbdrtainly be éd' bythe Usfshed theory 
an? that wash! vitomstanod which -wah reliné lupon ‘by ‘tH thaddan 
defdnod version probs e yllo don nea fants qaqa hao 2 
Ji ‘These'weatd the diroumstatiocs! which eel Desste he Tey wher’ theyideliberated 
upon'thsquestiot of the orirtinality ofthe! Spelen dad ii o eea waa 
We ‘havd-to ‘conaider lis wether the ‘verdict whidh. they arrived it byw mbijérity of 
ttio three whas budH da no tdasonable body: of mén shuld ative biton the record df 
thy ‘dase? The nhétHod' of’ap “hy the’ mia bbers-of refereriobs tindersa: 1307 
of the Oriminal' Prodédure Cdde war laid down by Pale Ead Counce) tt Haldane 
orities which 


‘bo: 
ri ha il alas on he thay gh Oe SAIN 


Cyne with the! ot uf the’ baie the ren Spurvirte' In! thd 

of Being untretzonable:? “manifestly wting’or!¢ Jof levigi 

ee The observatidns lof shéir I ene T 
dnderiyidg w807 of the Oriminal Procedure Code ma, quoted here (p. 771): 

“Under sub-a. (1) two conditions are RYN} EEn A Oar dials 

Judge must disagree with the verdict of thejury, calls-for no comment, since it is obviously the 

foundation for any reference. la © riota dio caus’ Car leah eed thas Tar hie 

i their Lordahfpe’ 

reno doubs realised 


Ria S EEN aS P EAE 
khit thbAsddtd aeo acs ri age a 


aod nob.to.cnable.the Sessions Jadga.andvths High-Oourb:to. deprive jurors,; acting \properly 
within their powers,. of: the\right to.detenmine the. facts canferred. upon them by the, Code. If 
the,.jary, hage reached, a,,canqlugign,,uppo fhe: pvidence,. which, @, Teenonable , a of 
men, might reach, i a not neqespary for, tho enda of justic, that, the Sopsiqna Jadga refer 
tha. pase to,the, High Court, merely, bacanse. himpelfi would bayp reached, S hi jon 
upon the facta, since he is not the tribunal to terming, the fagta,,., Heimypst, go fo r than that 


pen the anos «Pha pomrre ot ihe High Goyt, doling. tho referee, pap oontgined 
in, sub-6,.{8).1 Tt may, exargige any, of the, powers whigh jb might exercise yppn.an appral, and 
this includes the, power, to, pell fnegh idence ,conferned by a1 A28,,. The Court, mayst consider 
the whole case and give due weight to the opinions of the Sessions Jndge,and dary, ang then 
eoquit.onoanvict, tha, accumed. Lo, their Lordships’, viem. the, paramgunh 9; in the 
High. Court: must,be whether the enda of justice, require that the gerdigh of Abe jury. ahould be 
seh.aside.: In general, if the, eyidenpe) ia suchrthat, ik san properiy suppprh suyerdick either of 
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guilty or not guilty, according to the view taken of it by the trial Court, and if the jury take 
ane view of the evidence and the Judge thinks that they should have taken the other, the view 
of the jury must prevail, since they are the judges of fact. In such a case a reference is nob 
justified, and it is only by accepting their view that the High Court oan give due weight to the 
opinion of the jury. If, however, the High Court considers that upon the evidence no reasonable 
body of men could have reached the conclusion arrived at by the jury, then the reforence was 
justified and the ends of justice require that the verdict be disregarded.” 

We are of the opinion that this is the correct method of a in references 
under s. 307 of the Criminal Procedure Code. If the facts and ciroumstanoes of the 
case are such that a reasonable of men could arrive at the one conclusion or the 
other, it is not com to the ions Judge or the High Court to substitute their 
verdict in place of the verdict which has been given by the jury. The jury are the 
sole judges of the facts and it is the right of the accused to have the benefit of the 
verdict of the jury. Even if the Sessions Judge or the High Court would, if left to 
themselves, have arrived at a different verdict, it is not competent to the Sessions 
Judge to make a reference nor the High Court to accept the same and substitute 
their own verdict for the verdict of the jury, provided the verdict was such as could 
be arrived at by a reasonable body of men on the facts and circumstances of the 
case. 

Having regard to the position which we have set out above we are clearly of the 
opinion that on the facta and circumstances of the case before us there were enough 
materials before the jury which would enable the jury to come to one conclusion 
or the other in to the criminality of the appellant. Six out of the nine jurors 
came to the conclusion that the appellant was not guilty of the offence with which 
he was charged. Three out of the nine jurors came to an opposite conclusion, and it 
ope ee ee re ee 
other of the conclusions reached by the members of the jury as in the sense 
a deeb eae wrong or against the weight of evidence. The 
verdict reached by the majority was certainly a verdict which upon the evidence 
on record a reasonable body of men could have reached, and in our opinion the 
reference was not competent. 

The result, therefore, is that the appeal will be allowed, se Judgmen) ob te 
High Court on reference set aside, the majority verdict of the jury rs is 
appellant not guilty of the offence with which he was charged accepted an the 
appellant acquitted and discharged and forthwith set at liberty. 


Agent for respondent: G. H. Rajadhyaksha. 


Appeal allowed. 


Present: Mr. Justice Mahajan, Mr. Justice Das, Mr. Justices Ghulam Hasan, and 
Mr. Justices Jagannadhadas. 
THE COMMISSIONER OF INCOME-TAX CESS PEOTI TAX, 
BOMBAY CITY v. BHOGILAL 


Indian Insome-taw Aot (XI of 1932), Sec. Gb) Inonk dania io daria or: a oan Taaah 
territoriss—"'Desmed,” msaning of —Whethor s. 42 applies to resident assesses. 

The legislative change made in s. 42 of the Indian Income-tax Act, 1922, makes all 
{-igoome acoruing or arising or deemed to acorue or arise in British India during the previous 
ylar to a resident the subject of a charge, apart from income accruing or arising without 
British India during the previous year. 

The term “deemed” brings within the net of chargeability income not actually accruing 
but which is supposed notionally to have accrued. It involves a number of concepts. By 
statutory fiction income which can in no sense be said to accrue at all may be considered 
as so accruing. Similarly, the fiction may relate to the place, the person or be in respect of 
the year of taxability. 

Section 42(1) defines what income is deemed to accrue within taxable territories. It 
is only by application of this definition that one class af income ‘deemed to accrue to a resident 
within taxable territories” within the meaning of a. 4(1) (b) (i) can be estimated. The words 


*Decided, December 18, 1953. Civil Appeal No. 160 of 1950. 
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“In the oase of any person residing out of British India” were deleted from s. 42{1) during 
the pendency of the amendment bill of 1939 in the Council of State presumably with the 
object of making the section applicable to any person who had any income which in a primary 
sense arose in British India, even though technically it had arisen abroad, irrespective of 
the circumstance whether that person was reaident, ordinarily resident or not ordinarily 
resident, 

In view of these legislative changes in the provisions of as. 4, 14 and 42 of the Act, the 
conclusion is irresistible that the object of recasting s. 42(1) in general terms was to thake 
the definition of “deemed income’’ given in the section generally applicable to all classes of 
asscaseos, This sub-section has been drafted in the widest terms and there is nothing what- 
soover in its language to suggest that its operation is confined to non-residents only. Where- 
ever the Legislature intended to limit the operation of any part of this section to non-residents 
alone, it said so in express terms. Sub-section (2) and the latter portion of sub-sectdan (7) 
expressly concern themselves with the case of non-residents, while sub-ss. (J) and (8) are 
so framed that they cover both reaidenta and non-residents. 

Comr. Inc.-Tax v. Western India Life Insurance Oo. Lid.', overruled. 

TH assessee, a Hindu undivided family, was carrying on business in Bombay, 
Madras and the Mysore State. _ Its business was taken over by a registered firm with 
effect from March 17, 1942. The income of the samvat year 1998 was divided 
a parang between the Hindu undivided family and the registered firm. 

othing turned on the fact of the apportionment of the income of the samvat year 
1998. fact, for the p of this reference it will do if it were to be assumed 
that a ai party referred olan tis tie carried on buries faa oot: SI. 
1941, to November 8, 1942. The assessment year was 1943-44. 

Both the Hindu undivided family and the registered firm were residents in the 
“year of account.” 

The main dispute between the assessee and the Income-tax Department related 
to the income earned in the Mysore State. The Mysore branch sold goods to the 
Bombay head office and Madras branch at a profit. Those goods were sold in 
British India by the Bombay head office and Madras branch. The Mysore branch 
purchased from the Bombay head office and the Madras branch at a profit 
to the Bombay head office and the Madras branch and sold them in the Mysore 
Btate. According to the profit and loss account of the Mysore branch the Mysore 
branch p goods from the Bombay head office and the Madras branch of 
the value of Re. 2,45,455 and sald goods to the Bombay head office and the Madras 
branch worth Re. 2,904,914. 

The Income-tax Officer estimated the a enaa in British India of the Mysore 
branch at Ra. 3 lakhs and held that the Mysore branch made a profit of Re. 75,000 
on the sale of those goods in the Mysore State. The Income-tax Officer applied the 

rovisions of ss. 42 and 43 of the Indian Income-tax Act.to the purchase and sale 

the Mysore branch. He observed : 

“In view of this fact (purchases by the Mysore branch from the Bombay head office and the 
Madras branch and the purchases by the Bombay head office and the Madras branch from the 
Mysore branch) it is abundantly clear that the Non-Resident Branch has business connection 
in British India, and as such the income arising from such business connection in British India, 
shall be deemed to be income accruing or arising within Britdah India within the meaning of s. 42.” 
Applying the provisions of s. 42(3) the Income-tax Officer held that the income to 
the extent of Rs. 37,500 should be deemed to accrue or arise in British India. It 
was assumed that there was a business connection. The assessee relying on thé case 
of Commissioner of Income-tax, Bombay v. Western India Life Insurance Co. Ltd. 
(1945) 47 Bom. L. R. 795, contended that s. 42 did not apply to a resident. 

The Tribunal followed the decision of the Bombay High Court in that case. 

The Commissioner of Income-tax/Exoess Profits Tax, Bombay City, therefore, 
required the Appellate Tribunal to refer to the High Court the following question :— 

““Whether on the facts and oiroumstances of the case, the Income-tax Officer was right in 
applying the provisions of s. 42(1) af the Income-tax Act and holding that Rs. 37,500 were profits 
deemed to accrue in British India and in including in the assessment a portion thereof.” 

The reference was heard by Ohagla O. J. and Tendolkar J., on March 30, 1951, 
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This legislative in the Act made all income accruing or arising or deemed 
to aoorue or arise in British Indis during the previous year to a resident the subject 
of a charge, apart from income accruing or arising without British India during 
the previous year. 

The term “deemed” brings within the net of chargeability income not actually 
accruing but which is sup notionally to have accrued. It involves a number of 
congspts. By statutory fiction income which can in no sense be said to e at 
all may be considered as so accruing. Similarly, the fiction may relate to the p 
the person or be in respect of the year of taxability. Section 42(1) defines ee 
income is deemed to accrue within taxable territories. It is only by application of 
this definition that one class of income “‘deemed to accrue to a resident within taxable 
territories’ within the meaning of s. 4(1) (b) (+) can be estimated. The words “In 
the case of any person residing out of British India” were deleted from s. 42(1) 

ing the pendency of the amendment bill of 1939 in the Council of State presumably 
with the object of making the section applicable to any person who had any income 
which in a primary sense arose in British India, even though technically it had arisen 
abroad, irrespective of the circumstance whether that person was resident, ordinarily 
resident or not ordinarily resident. 

By s. 8 of Act XXII of 1041, ol. (c) was added to s. 14 of the Act. No effect was 
to be given to this amendment before the year ending Maroh 31, 1043. The relevant 
part of s. 14 after this amendment is in these terms :— 

“The tax shall not be payable by an asseesee—... ® 

(c) in respect of any income, profits or gains accruing or arising to him within a Port B 
State, unless such income, profita or gains are received or deemed to be received in or are brought 
into the taxable territories in the previous year by or on behalf of the assesses, ar are asesssable 
under s. 12-B or s. 42.” 

In view of these legislative changes in the provisions of as. 4, 14 and 42 of the 
Act, the conclusion is irresistible that the objeat of recasting s. 42(1) in general 
terms was to make the definition of “deemed income? given in the section generally 
applicable to all classes of assessees. This sub-section has been drafted in the widest 
terms and there is nothing whatsoever in its language to suggest that its operation 
is confined to non-residents only. Wherever the ture intended to limit the 
operation of any part of this section to non-residents alone, it said so in express terms. 
Sub-section (2) and the latter portion of sub-s. (1) expressly concern themselves 
with the case of non-residents, while sub-ss. (1) and (3) are so framed that they oover 
both residents and non-residents. 

A bench of the Bombay High Court in Commr. of Inc.-tax v. Western India Life 
Ins. Co held that notwithstanding ita amendment in 1939 the section applied o 
to non-residents. Reliance was p , inter alia, on the circumstance that the 

inal note appended to tha section indicating that it applied to non-residents 
alone had not deleted. To avoid this criticism and to remove doubts the 
Legislature by Act XXII of 1947 changed the marginal note also. 

Tt seams to us that any other construction of the section would create an anomaly, 
inasmuch as the Part B State income falling under s. 42 would not be assessable in 
the hands of a resident, but it would be assessable in the hands of a non-resident, 
because the Income-tax Act while it ropes in world income of a resident, exempta 
income accruing within the B States from its ambit, except when such income is 
received or is brought into taxable territory or comes wi the ambit of s. 42. 
Such a construction would be contrary to the policy of the Act. 

It is unnecessary to dwell on this point at any great length in view of the cir- 
cumstanoe that the decision in Commissioner of Income-tax v. Western India Life 
Ins. Oo. has been dissented from and for good reasons, in subsequent cases. 

In Sutlej Cotion Mills v. I.-T. Commr.* a bench of the Calcutta High Court con- 
sidered this matter at some length and reached the decision that sub-as. (1) and (3) 
of s. 42 covered cases of both residents as well as non-residents. The same view 
was taken by a bench of the Madras High Court in Commr. of I.-T. E. P. Taz v. 


1 (1045) 47 Bom. L. R. 795. 2 [1050] As I. R. Cal. 551. 
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Parasram Jethanand'. Again the matter was discussed in this Court in Commr. 
of Inc.-tax, Bombay v. A hai Umarbhai & Co.? by Patanjali Bastri J., aa he 

en was, and also by Mukherjea J. in the same case, This is what Patanjali Sastri J. 
said on this point (p. 852) :— 

“It is noteworthy that the first part of sub-section (I) of section 42 providing that certain 
classes of income are to be deemed to accrue or arise in British India is not confined in its applica- 
tion to non-residents, but is in general terms so as to be applicable to both residents and pon- 
residenta. Before its amendment in 1930 the sub-section began with the words ‘in the case of 
any person residing out of British India’ which obviously restricted the application of the provision 
to non-resident persons, but in its amended form the sub-section has been recast into two distinct 
parts, the first of which is not so restricted, and the second part alone, which begins with the 
words ‘and where the person entitled to the income, profits and gains is not resident in British 
India,’ is made applicable to non-resident persons, thereby showing that the former part applies 
to both residents and non-residents. The opening words of the first proviso also point to the 
same conclusion, for these words would be surplusage if the sub-section as a whole applied only 
to non-residents. A contrary view has, no doubt, bean expressed by a Division Bench of the 
Bombay High Court in Commr. of Inc.-tax v. Western India Life Ins. Oo.* Though reference 
was made ın that case to the alteration in the structure of sub-section (1) its significance, as it 
seams to me, was not properly appreciated. The facts that the marginal note to the whole section 
refers to ‘non-residents’ and that the section itself finds a place in Chapter V headed ‘Liability 
in Special Cases’ were relied upon as supporting the view that sub-section (I) as a whole applics 
only to non-residents. As pointed out by the Privy Council in Balraj Kunwar v. Jagatpal Singh,‘ 
marginal notes in an Indian statute, as in an Act of Parliament, cannot be referred to for the 
purpose of construing the statute, and it may be mentioned in this connection that the marginal 
note relied on has since been replaced by the words ‘Income deemed to accrue or arise within 
British India,’ which makes it clear that the main object of sub-section (7) was to define that 
expression (see section 12(a) of Act XXTI of 1947). Nor can the title of a chapter be legitimately 
used to restrict the plain terms of an enactment.” - 
The same view was expressed by Mukherjea J. Nothing that has been said by 
Mr. Kolah before us justifies reconsideration of these opinions. 

Mr. Kolah argued that when the world income of 4 resident was brought within 
the net of chargeability by s. 4 in 1939 it was then wholly unnecessary to include 
such an assessee in the ambit of s. 42. In our judgment, this contention is fallacious. 
Whatever income arises in a primary sense to a resident in taxable territories is 
chargeable under s. 4(Z) (b) (+). Hence it was necessary to make s. 42 applicable 
to such a case. Whatever other consideration may arise in estimating the forei 
income of a resident will not be applicable to income deemed to accrue within taxab 
territory. Moreover, as above pointed out, in view of the provisions of s. 14(c) 
resident assessees but for s. 42(1) would not be liable to assessment regarding income 
accruing to them in Part B States, even if there is a business connection in taxable 
territory. Mr. Kolah was unable to suggest any reasonable explanation for the 
deletion of the words “‘any n residing out of British India” from s. 42(1) as it 
stood before 1939. The ay purpose in deleting these words could be to bring 
residents within the ambit of the section. There is no reason whatsoever for not 
giving to the plain words of thesection the meaning that on the face of it they bear. 

For the reasons given above we are of the opinion that the answer returned by 
the High Court of Bombay to the first question referred to it, was ide We, 
therefore, allow this appeal with costs and answer this question referred to the High 
Court in the affirmative. ° 

Appeal allowed. 


Agent for appellant: G. H. Rajadhyaksha. 
Agent for respondent: Rajinder Narain. 


1 [1950] A. I. R. Med. 681. 8.0. 18 LT.R. 405. 

2 [1950] 8. O. R. 835, 4 (1804) L L. R. 26 AIL 393, 406, 
s.c, 52 Bom. L.R. 719. 8.0. 11 Bom. L. R. 516, 

3 (1045) 47 Bom, L.R. 795. 8.0., L. R. 81 L A, 132. 
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Present: The Hon'ble Mr. M. Paianjali Jasiri, Ohiet Justico, Mr.- Justice Das, -Mr Justios Boss, 
1c tun Mr, Justico Ghulam Hasan and Mr. Justico Jagannadhadas. ` emt e ut 


* BABURAO SHANTARAM MORE v. THE BOMBAY- HOUSIN' @ BOARD:*- 


Constitution of India, art. 14—Rquakiy before law—Tenanis of ' private landlord— Tenant of 
‘"  Governntent or local authority’ or Board—Bombay Housing Boartt—Inorease of ront—Eyoct- 
“hens ‘of tendas—Bombay Rents, Hotel and Lodging House Rates Control Act, 1947 (Bom. 
i -EYI of 1947)—Bombay Hounag Board Act (Bom. LXIX of 1948)—No inequality bedweon 
` tenants of Government and private landlords. 
__ Section 4 of the ‘Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, 

f as well as 6. 8-A of the Bombay Housing Board Act- 1948, are not, open to challenge as 

unconstitutional on the ia af contravention of art. l4 of the Constitution of India. ` 
EJHOTMENT suit. : 

~ Baburao (applicant) was one of the tenants of a building owned by the State of 
Bombay, and man by the Bombay Housing Board created by the Government 
of Bombay, under the provisions of the Bombay Housing Board-Act, 1948. The 
applicant occupied two rooms in the building, ands i to pay Ra. 14 as monthly 
rent for the tenant. - ; 
~~ Subsequently, the- Board effected: considerable repairs to the ailing. It raised 
the rent of the tenement from Rs.-l4 to Re. 56-8-0 per mensern. < 

On the applicant’s refusal to pay the ‘enhanced rent, the Board served on him & 
notioe to quit. ; 

“Ih the suit for ejectinent filed by thb Board, the Court of Small Causes at Bombay 
(N. M: Shah) passed, on February 14, 1952, a decree in ejectnient, observing’ as 
follows :— 
1e “There i is no doubt, that.a partionlar logiēlatian is not invalid just heosuse it makos a clagai- 
fication. The question is, whetner the defendant has sucqseded in establishing that the questioned 
seotion of the Rent Act creates a classification which is arbitrary and without any basis. In 
“my opinion, he has not. Thera is no evidence soon the alleged unreasonablehees’ -of the 


re 


lature to impose thé ‘said control, S absént in the’ e by the Government 
oF á local &uthority méritioned in s."4 ôf the Act. The’ Govérintést or á local aathotity would 
funoticn for ‘thé wilfate of the pedple ‘ahd ft is'assuried thut thb exéroise by thet ‘of the tight tö 
récéver ‘possession would not be motivated by a desire for personal ‘pain as would be-the base 
with individual landlords." The very basis of the Act, therefore, justifies the: classification made 
by s: 4of the Act.’ ‘Moreover, the Government’ or a local authority nrorder to function must be 
able to‘house thei officers-and staff and in order to enable them-to do so,the extmption of the 
premises from the operation of the Act was not only necessary, but-also justified. I, therefére, 
hold that the classification is reasonable and s. 4(d) of the ont Act is not Zoia offending 
against' art.-14.of the Constitution’. ~.. ‘ 

. -The applicant applied to the Bombay High Couri against the orden The 
Court ( (hagla O-J J. and wajeudeagedEar J.) bee the applióation: on July- 7, “1952, 
and dismissed it. 

«Onaca O. J.: -The diendi ETER inthese oriona] apalicationes is- hahe 
the Housing Board is exempted from the application of the Rent-Oontrol'Aot. --We 
had occasion: recently to consider s. 4 in Appeal No. 937 of 1951 and we held that 
the exemption in favour of the Government'in s. 4 did not‘contravene the provisions 
of art. 14 of the Constitution. That section not only exempta the Government, but 
also exempts a local authority, and the first question that falls to be considered is 
whether the Ho Board is a local authority. As far as art. 14 is concerned, the 
reasons that found favour with us in Appeal No. 937 of 1951 apply equally to the 
case of a local authority. 

Now, ‘local authority’.is not defined in the Housing Board Act itgelf, but is defined 
in the Bombay General - Clauses Act, and the definition is to. be sound in 8. 3 (26) 


- *Deolded, December 15, 1958, Petition No. on of 1952, 
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‘and' the Gefinition reads thus het ite tte re ph alr p BaL Kae e o o e s 
SA dokal duthottby” whdil mlean''s brurttdipat corpotdtian, ' municipility, Ideal 'board; body 
of pért trustees br obmihissioners, dr-bihe? authority legalty' ehtitled: to; orsentrusted ‘by the 
Gobernthent twith, the ddntrot or mankgetnent-of æ nrinicipal'or locaf fimd."5 =e © Ater 
-NoẸ, - cértain' Amoke pregat aimee in applying His definition tóta: Housihg 
‘Board.! In' the first pido; a eA by thir definition: must be 
‘an' authority which ‘must' be eftisdem ‘geherts with a Manapa O a 
ty; Local’ Bbard;ı Body dr "Pott Trústees'or Oommiasionérs; dnd; "as: we shall 
tly point'out, Todking toithe séhenibof the. Hodsing Board-Aot ¥ housing boari 
is not an aùthórity in that nse: THe other diffidùlty that presents’ itaèlf is with 
to' the fant that evén'tf the Housing: Board is'hn wutHhority'óonrtemplated by 
‘g:'3(26); it’ must be entitled toy oren' by thé'Govdrimentwith; the control 
ant of'a munibtpal dr loodl fithd, and the gdestion “id ‘whether the Housing 
i is ‘entrusted with any. locaF'fand:” 'Wo:'have ‘two’ ‘definitions of *lodal fdnd? 
-in' two: different statutes: “One’ is in the ‘Bombay Loval Boards ‘Act: Section 74 
vides that there shhll be in’ each district! w fund ' which fhafl'be ‘catléd the toddl 
. fiid; and g. 78 sets cut the ittsome’ which 'gbes*'t5' tonstitute’the local ‘fund; and 
‘lod dt these two ‘hoctions Tt is 'cièdr that the fudd' which thé Housing Buard ‘thas 
‘at! sta opoakt i ‘Aot‘d' local fund: with the thdaning vf either of thebe two sections. 
-Then we have a definitidn’ df“lodal fand’ in the’ Local Fumtt Audit Act, 1980." That 
4a'a wider Wefinition. ‘Loocal'Fund’ in that‘Act is defined as “any fund to the dontrol 
of mavihpement' oF which 4Idcdl ‘authority is batty entitled and inolides'tHe proceeds 
‘of an} cobs} ‘tate; uty’ oF tdr whidh' subh"authoitty is‘ledally entitled to: gaa 
any “pro Vested in sùdh authority.” The’ difficulty of apptying this tibh 
in thd We mist’ have h local buthotity before 'the'fund'over which it hak contiol or 
tnavidpenioht beddmes a Idost find. Therefory; it ib ot any wuthdtity which’ hes 
obntrol' or thahayerterit of'a fulid that ban'niake ‘the 'fdnd:of which it'is'In control'or 
‘mandgattietit d locat fuild:’" Tereford; if the Hóusitig Board is not’ local Authérity, 
the fund over which ït hhx obtittsl ‘or hanagëmert cannot be'doisiddred to Bo'lödal 
ford’ évék within {hb mearitiy'’ of this thore extdndet!’ définition:' But’ really 'the 
difficulty is more academio than real, because by an amendmetit ‘to ‘the ‘Housing 
‘Board ‘Act'by 3! 84: itis provided 'that:' ry ales we Lathe Jewe lenth 4° ell 
“For the removal of doubt, it is hereby decldred-that'the Pronar Bani e Lae Loden 
Hause Rates. (Jontral Act, IBAT, nni a. tts tp peee PED og greoger eal dere epee Td 
(a) shall not apply nor shall be deemed to have, ever, ta, any, land or building 
belonging to or vesting in the Board under or for the purposes of this Act; ...” 
Therefore, whether the Housing Board is a local ‘authority: òr ‘not; retrospectively 
ithe Legislature'by s: 3A: has exténded:'the examption' contained iri-s-4 of the Rent 
Act to the Housing Boarders t e ege otha 2 Me aT a aa od 
Now, two oontentions are forward on behalf of the petitioners which 
that 6:8 A doe not'get‘over the difficulty which they ‘féel is ir thé way of tho o iag 
-Bòard e OE Reiland nt ‘opetition of thé Rent Oontror ASE. ' The fitst contett- 
tion'utged: by’ Mr: Kriplani is'that’s.'8A thetety voritains a declaratibr’ and ‘ddes not 
oontain'the nbvesbary legislative fikt which Biv os effet arid‘operdtion to'd la¥. “Now, 
thbre'is no“foros“in thik contention, "be dvéry #tatdte fs’ an ‘sndctitierit’ of the 
Legislature; arid although s:'3A thay be bondhed ff a Hodlirktory'languagey it his the 
same’ IégislativeYordé ae ény‘other’dection-in'thb'stétate "TT T wei 
!. “Fhe! other: contentiof bru À ny’ that''éven 83A does hot provide 
that tho Housing Béahd should ‘bé a'1o3dlAiithority' for the purrpdeds'f's.“4 of the 
‘Rént Cohtrol’ Act: ! There Mt. “Achdrya is' right.’ But We'do''tiot ‘kee’ why it’ was 
heoakary for’ thé Legislatiry to provide thit” wH ‘Board ‘ahbuldt be’ a’ Tódal 
‘authority: Yor ‘the pttrposed‘of's.4:°'"What's:3A dove id, It dxtdtas the éxethption 
ntained itt à:'4 and ‘carriéd it “beyond the aron of lbcat atlthoritiod! dnd ‘épplics 
e UITE 1 Abt a rie wee TD 





it to the ies Boord Sat to et thé’ Bonibay H Bodri Abt. 

» The fia! contention ingot d us ib that the éxemiptidit ditainéd ie |e 

Boon dxtérded,'thén it’ viokktes thé furldhmental''tightd gtarantéed ‘to ‘thé sitive 
fs) 


rider ‘krt:'14'uf'th6 Odnstitution:’ Tt is'vitgbd ‘that if ma pte ls to jiisti 
exemption of Government or of a local authority’: but a í 1 popii 5 
the exeniptioir of the Bombay Housing Board.” Now,” i onder t apptediate 
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contention we must look to the object with which the Bombay Housing Board Act 
was passed. The object was, as the preamble states, to deal with and satisfy the 
need ue accommodation, and it was for thet purpose that a Board was to be 
S certain other provisions were to be Therefore, the Bombay 
Board Act, 1948, supplies a very pressing need of the public of the State 
af Bombay. Government, realising housing shortage and also tHe difficulty . 
in the way of local authorities to cope with that e paea have set up an independent 
board, conferred vast powers upon it and enabled ousing schemes. 
If, therefore, the exemption of a local authority is j iod in i in our opinion, much 
more go is the exemption of the Bombay Housing Board. The Rent Act, as we 
inted out in the last case, has as ita object the control of rents and of ejectment. 
is oan Gave? De enavesied thar iho Bombay Housing Board sould sver be cctinied 
by a mercenary motive in raising rents of the tenants. There is no private profit 
motive to actuate any action that the Housing Board may take and therefore one of 
the main reasons for the enactment of the Rent Act does not apply in the case of the 
Housing Board. The Rent Act was primarily enacted in order to act as a deterrent 
against the common human failing of trying to make as much money as possible 
out of the needs of the poor and the downtrodden. Even with to the control 
of ejectment it cannot be suggested that the Bombay Housing , constituted ' 
as it is for a definite purpose, would eject tenants in order to get other tenants who 
would pay more rent or would eject tenants for no ostensible reason. It may also 
be noticed that the Bombay Housing Board is controlled at every stage of its activity 
T Government control. It is sily a part and of Government itself, and 
though it is an independent corporation, the policy which it would pursue would 
be the Benny of Government. Government has to advance funds to it and the ex- 
this fund would be under the sanction and authority of Government. 
ore, if the Government can be exempted, and properly exempted, under the 
Rent Act, we see no reason why the exemption of the Bombay rousing Board 
- cannot be justified as a reasonable classification under art. 14. 5 
The result, therefore, is that these revisional applications fail ; rules discharged, 
no order as to costs. 
The applicant next applied on July 14, 1952, for leave to appeal to the Supreme 
Court o dias bar the lave was Tabiissd: 


The applicant thereupon petitioned (No. 271 of 1952) direct to the Supreme Court, 
under art. 32 of the Constitution. 


J. B. Dadachanji, for the petitioner. 
M. O. Setalvad, Attorney-General for India,and O. K. DaphAtary, Solicitor-General 
for India, with Porus A. Mehta, for the respondenta. 7 


& 


t 


Das J. The petitioner before us is in occupation of two rooms Nos. 387 and 388 
- in Barrack No. T-93 in Sion Dharavi Camp in Greater Bombay. The camp consist- 
ing of several tenements was constructed and owned by the Government of India 
during the last world war for the use of the military. In 1948 the Government of 
Bombay now represented by the State of Bombay purchased the camp and entrusted 
the management thereof to the Bombay Proviisial Housing- —a body ocon- 
stituted by a Government Resolution. In the same year the Bombay Ho 
Boatd, respondent No. 4 (hereinafter referred to as the Board), was aa 
by the Bombay Housing Board Act, 1948 (Bom. LXTX of 1948) as a body to, 
competent to acquire and hold property. The purposes of the Act inclu the 
ent and use of lands and buildings belonging to or vested in the Board. 

The Board i is authorised to frame and execute housing schemes. Under s. 3 (3) 
the Board is to be deemed to be a local authority for the purposes of that Act and 
the Land Aoquisition (Bombay Amendment) Act, 1948. Section 54 (3) provides 
that all asseta entrusted to the Bombay Provincial Housing Board shall upon a 
, declaration made by the Government ws Bombay vest in the Board. On June 1, 
1949, the Government of Bombay having made the necessary declaration the Bion 
Dharavi Camp vested in the Board. 

It appears that before the camp was made over to the Bombay Provincial Housing 
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Board certain persons including the petitioner had, without any authority or title, 
occupied portions of the camp. An arrangement was made that the petitioner and 
the other persons who had gone into occupation of portions of the camp would pay 
such rent as would be fixed by the Government of Bombsy. The Government of 
Bombay undertook to camry out certain repairs to the camp with the object of 
reconditioning the same the petitioner and others also agreed to pay such rent 
as the Government would then fix. The petitioner and others signed a letter em- 
bodying the terms of the agreement. The petitioner’s rent was originally fixed at 
Ra. 14 per month. The Government of Bombay then reconditioned the structures 
at considerable cost and the revised rent in respect of the rooms in the occupation 
of the petitioner worked out at Re. 56-8 per month. 

In or about February 1950 the Board served a notice on the petitioner calling 
upon him to quit and vacate the rooms in his occupation at the end of March 1950. 
An intimation was also given by that notice that if the petitioner agreed to pay 
the revised rent of Rs. 56-8 per month, the Board would waive the notice to quit. 
The petitioner not having agreed to pay the revised rent, the Board took proceedings 
pe ied the petitioner in the Court of Small Causes at Bombay to recover possession 
of the premises in his oocupation. The petitioner took the plea, inter alia, that he 
was protected by the Bombay Rents, Hotel and Lodging House Rates Control 
Aot, 1947 (Bom. LVII of 1947) popularly called the Bombay Rent Act. The Board, 
however, contended that its premises were exempted from the operation of the 
Bombay Rent Aot by virtue of s. 4 of that Act which runs as follows :— 

“This Act shall not apply to any.premises belonging to the Government or a local authority 

or apply as against the Government to any tenancy ar other like relationship created by a grant 
from the Government in respect of premises taken on lease orrequisitioned by the Government; 
but it shall apply in respect of premises taken on lease or in respect of premises let to the 
Government or a local authority”. 
The petitioner’s rejoinder was that the Board was not a local authority and could 
not, therefore, claim the benefit of s. 4, and further that that section was uncon- 
stitutional in that it offended against the equal protection clausé of the Constitution. 
During the pendency of the proceedings in the Court of Small Causes the Bombay 
Housing Board Act was amended by the Bombay Housing Board (Amendment) 
‘Act (Bom. XT of 1951). Section 3-A which was added by the amending Act is in | 
the words following :— 

“3-A. For the removal of doubt, it is hereby declared that the Bombay Rents, Hote} and 
Lodging House Rates Control Act, 1947,— 

(a) shall not apply nor shall be deemed to have ever applied to any land or building belonging 
to or vesting ın the Board under or for the purposes of this Act; 

(b) shall not apply(nor shall be deemed to have ever applied as against the Board to any 
tenancies or other like relationship created by the Board in respect of such land or building ; 

(0) but shall apply to any land or building let to the Board”. t 

The trial Court held that the Board was a local authority within the meaning of 
s. 4 of the Bombay Rent Act and that that section did not contravene the provisions 
of art. 14 of the Constitution, and accordingly on February 14, 1952, passed an order 
for delivery of possession of the two rooms to the Board but directed that the war- 
rant for possession should not be issued until May 15, 1952. The petitioner moved 
the High Oourt in revision. The High Court found that it was difficult to hold that 
the Board was a local authority but held that s. 3-A introduced by the amerfding 
Act had retrospectively extended the exemption contained in s. 4 of the Bombay 
Rent Act to the Board. The High Court er held that there had been no in- 
fraction of the petitioner’s fundamental right under art. 14 and dismissed the appli- 
cation for revision.. The petitioner applied to the Bombay High Court for leave to 
appeal to this Oourt, but that application was rejected. The petitioner has now 
applied before us for special leave to appeal against the order of the High Court. 
He has also made a substantive application under art. 32 for enforcement of his 
fundamental rights. Both these applications have. been posted together before us. 
for hearing and disposal. 

The only point urged before us by learned counsel appearing for the petitioner is 
that the said s. 3-A, which exempts lands or buildings belonging to or vested in the 

L R10. 
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Board from the o tion of the Bombay Rent Act, offends against the equal pro- 
tection clause of the Constitution. He points out that there are in Bombay numer- 
ous Co-operative Housing Societies incorporated under the Co-operative Societies 
Act which are similarly situated and whose object isalso to solve housing problem, 
but their lands and buildings are not exempted from the operation of the Bombay 
Rent Act. The result is that while the tenants of those Co-operative Housing 
Societies are fully protected by the Bombay Rent Act against enhancement of rent 
and ejectment, the tenants of the Board are, by virtue of s. 8-A, denied the proteo- 
tion of the Bombay Rent Act. The Co-operative Societies Act does not in terms 
bring about any relationship of landlord and tenant between a Co-operative Housing 
Society incorporated under that Act and its members. There is nothing in that 
Aot to indicate that any of the members of any of the Co-operative Housing Societies 
is æ tenant of such society. No lease or other document has been produced in 
support of the suggestion that the Co-operative Housing Societies have any tenantat 
all. Further, though these Co-operative Housing Societies are no doubt incorporated 
bodies, they nevertheless may earn profita which may be distributed amongst their 
members. The Board, on the other hand, is an incorporated body brought into existence 
for the purpose of framing housing schemes to solve the problem of acute shortage 
of acoommodation in Bombay. ‘There are no shareholders interested in the distri- 
bution of any profit. It is under the control of the Government and acts under the 
orders of the Coreia: “In effect, it is a Government sponsored body not having 
any profit making motive. No material has been placed before us which may even 
remotely be regarded as suggesting, much less proving, that the Co-operative Housing 
Societies or their members stand similarly situated vis-a-vis the Board and ita tenants. 


. The petitioner, therefore, cannot sustain his complaint of discrimination on this 


ground. 

Learned counsel for the petitioner then said that the effect of s. 3-A is to extend 
the benefit of the exemption of s. 4 of the Bombay Rent Act to thé Board which, 
in other words, implies the name of the Board has been added in s. 4 after the 
local authority. The contention is that s. 4 discriminates against the tenanta of 
properties belonging to the Government, local authority or the Board in that these 
tenants are denied the benefits of the Bombay Rent Act which are available to all 
other tenants in Bombay. There can be no question that this exemption is given 
by s. 4 to certain classes of tenants and this classification is based on an intelligible 
differentia which distinguishes them from other tenants and this differentia has a 
rational relation to the object sought to be achieved by the Act. It is the business 
of the Government to solve the acoommodation problem and satisfy the public need 
of housing acoommodation. It was for the purpose of achieving this object that the 
Board was incorporated and established. It is not to be expected that the Govern- 
ment or local authority or the Board would be actuated by any profit making motive 
80 as to unduly enhance the rentas or eject the tenants from their respective pro- 

e as private landlords are or are likely to be. Therefore, the tenants of the 
vernment or local authority or the Board are not in need of such protection as 
the tenants of private landlords are, and this ciroumstanceis & cogent basis for diffe- 
rentiation. The two classes of tenants are not by force of circumstances placed on 
an equal footing and the tenants of the Government or local authority or the Board 
cannot, therefore, complain of any denial of equality before the law or of equal 
protestion of the law. There is here no real discrimination, for the two classes are 
not similarly situated. Neither s. 4 of the Bombay Rent Act nor s. 8-A of the 
Bombay Housing Board Act can, therefore, be challenged as unconstitutional on the 
ground of contravention of art. 14 of the Constitution. 

No other point has been urged before us. 

We dismiss both the applications. The petitioner must pay one set of costs of 
the application under art. 32. 

Petitions dismissed. 

Agent for petitioner : Rajinder Narain. 


_ ` Agent for respondents : G. H. Rajadhyaksha. - 





1958.] EUGENE FHRNANDES V. LAB, APP. TRIBUNAL (0.C.J.) 291 
APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Shak. 
EUGENE FERNANDES v. THE LABOUR APPELLATE TRIBUNAL 
OF INDIA.* 
Industrial Disputes (Appellate Tribunal) Act (XLVII of 1950), Sec. 7—Industrial Disputes Act 
(XIV of 1947), Secs. 88, 38A— Application by employers under s. 33, I. D. Act, for permtssion 
Jor dismissal of workman—Industrial Tribunal considering circumstances of case’and deciding 


Appellate Tribunal to entertain appeal—Whether substanticl question of law involved in decision 
of Industrial Tribunal, within s. 7(a), I. D. (A. T.) Act—Court ewercising discretion conferred 
upon ti—Circumstances under which higher Court entitled to interfere on ground that substantial 
question of lam involved in exercise of such discretion—Court whether can assume jurisdiction by 
wrongly deciding fact which confers jurisdiction upon tti—Industrial Tribunal whether to consider 
nature of punishment before giving permission under s. 88, I.D. Ad—Scope of ss. 33 and 334 
of I. D. 4ct—Whether authority when considering permission to be granted under s. 33, I. D. 
Act, to consider whether workman should be dismissed or not. ` 


The employers of the petitioner applied to the Industrial Tribunal under a. 88 of the 


permission asked for by the employers. The employers appealed to the Appellate Tribunal, 
The Appellate Tribunal conceded the right of the Industrial Tribunal to consider the quantum 
of punishment, but having considered other circumstances reversed his decision and granted 
the permission sought for by the employers on the ground that the punishment was not too 
severe and was adequate. On the question whether the Appellate Tribunal had jurisdiction 
under s, 7(a) of the Industrial Disputes (Appellate Tribunal) Act, 1950, to interfere on the 
ground that a substantial question of law had arisen with regard to the exercise of its discre- 
ton by the Industrial Tribunal under s. 88 of the Industrial Disputes Act, 1947 :— 

Heid, that in the circumstances of the case the Appellate Tribunal had interfered with a 
proper judicial exercise of discretion by the Industrial Tribunal, and 

that the Appellate Tribunal had no jurisdiction to entertain the appeal as the decision of 
the Industrial Tribunal did not involve any substantial question of law under s. 7(a) of the 
Industrial Disputes (Appellate Tribunal) Act, 1950. 

Kanpur M. Congress v. J. K. S. œ W. Mills Co.,1 distinguished. 

When a law confers upon a Court a discretion, it does not mean that the discretion oan be 
exerolsed arbitrarily or capriclously by the Court. The discretion must be exercised judi- 
cially; and if the Court fails to exercise the discretion judicially, then the higher Court can 
interfere on the ground that a principle of law was involved. It may also be that if the Court 
exercising discretion fails to apply established principles of law, then the higher Court can 
correct the exercise of discretion. It may also be that the Court exercising the discretion may 
wrongly apply well established princtples of law, in which case the higher Court would have a 
right to interfere with the exercise of that discretion. But if the discretion has been judi- 
cially exercised, then ft is not competent to the higher Court to interfere with the exercise of 
that discretion on the ground that tf the discretion had been conferred upon the higher Court, 
the higher Court would have exercised ft differently. Interference with the exercise of dis- 
cretion vested in a Court, except on the grounds above mentioned, can never be a quegtion of 
law, much lees a substantial question of law. 

A Court cannot assume jurisdiction by wrongly deciding a fact which confers jurisdiction 
upon it, Therefore, the mere fact that the Appellate Tribunal chose to characterise the 
discretion exercised by the Industrial Tribunal as ‘ perverse’ cannot confer jurisdiction upon 
the Appellate Tribunal. 

Under s. 88 of the Industrial Disputes Act, 1047, the Industrial Tribunal bas to consider 
the nature of the punishment before it gtves permisston to the employer to carry out that 
punishment. The Tribunal should apply his own independent mind to the question as to 
whether a particular punishment sought to be meted out by an employer is under the cir- 


* Decided, December 3, 1958. O.CJ. Ap- 1 [1958] ALR. AIL 405. 
peal No. 77 of 1953: Suit No. 167 of 1958. 
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cumstances of the case the proper punishment, and after such consideration only is the 
Tribunal to accord his sanction to the application made by an employer. When considering 
what is the proper punishment, the Tribunal has to consider not only the nature of the offence, 
but he has to consider also the circumstances under which the offence was committed and the 
antecedents of the person who commits the offence. 

Sections 88A and 88 of the Industrial Disputes Act, 1947, are complementary to each other. 
Whereas s. 88 of the Act enables the employer to get adjudication with regard to any of the 


mattera mentioned in cle. (a) and (b) of the section, s. 38A of the Act confers a similar right 
upon the employee. 
Batuk v. Surat Munictpality,! affirmed. 

‘When an authority under s. $8 of the Industrial Disputes Act, 1947, bas to consider whether 
permission could be granted for the dismissal of an employee, he must not only consider 
whether the workman has committed an offence, but he must also consider whether the work- 
man should be dismissed or not. 

Atherton West & Co. Lid, v. Suti M Mardoor Union,* referred to. 


Ona Eugene Fernandes (petitioner) was employed as a driver by Caltex (India) 

Ltd. (respondent No. 2) since 1946. On November 28, 1952, when the petitioner 
was on duty at the Santa Cruz aerodrome, he was found emoking in an area where 
smoking was prohibited. Thereupon an inquiry was held by ondent No. 2 
on December 4, 1982, when the petitioner pleaded guilty, expressed regret for his 
lapse and asked that leniency be shown to him. 
_ On December 8, 1952, respondent No. 2 filed an application before the Industrial 
Tribunal (I. G. Thakore) under s. 88 of the Industrial Disputes Act, 1947, for his 
permission to dismiss the petitioner from their service. On December 24, 1952, 
the Industrial Tribunal rejected the application of respondent No. 2 and refused 
permission to dismiss the petitioner, observing, in his order, as follows : 

“ All the facts being admitted in this case the only question that is relevant is the question of 
the quantum of punishment. I put it to the oompany whether in view of the various extenuating 
circumstances present in this case it would Le prepared to inflict a lesser punishment . The Union 
even went to the extent of suggesting several alternative punishments. The company however 
insisted that in view of the nature of the offence nothing short of dismissal would be the proper 
punishment in this case and all efforts proved of no avall. : 

The limited question, therefore, before me is whether the punishment sought for is exoess- 
ive in view of all the circumstances and calls for interference by me. There is no doubt that the 
offence committed by the opponent is a serious offence and repeated instances of such misconduct 
would not be necessary in every case to merit the punishment of dismissal. Ordinarily also I 
would not like to interfere with the discretion of the managemnet as to what quantum of punish- 
ment should be inflicted. 

In the present instance, however, I feel that there are a number of extenuating circumstances 
which make it incumbent upon me to interfere with the punishment sought to be awarted. 
Shortly stated they are as follows : . 

(1) The worker concerned has put in about 7 years service. 

(2) His record during this period has been clean. 

(8) This is his first offence af this nature in the course of his whole service. 

(4) He has been frank enough to admit his guilt and has pleaded leniency. He has also 

an assurance that this lapse will not be repeated in future. 

(5) A responsible Union representative on his behalf at the inquiry pleaded for mercy being 
shown to him and gave unqualified assurance that it will exert its Influence to see that neither 
this worker nor any other worker will hereafter violate the rule of * No Smoking.’ 

@ An assurance has also been given to me at the hearing by the worker as also the Union 
that this lapse will not be repeated. s 5 

(7) No deterrent punishment ts called for in this instance as it was admitted before me by 
Shri Mehta that during the last whole year no action was ever required against any worker for 
breach of this rule. 

I have no desire to minimise the gravity of the offence but in view of the abovementioned 

” ctroumstances the punishment sought to be awarded appears to me to be excessive. I would have 
very much preferred the company agreeing to award some lesser punishment for which I would 
bave readily given permission but the company was-adamant. Under the circumstances I have 
no alternative but to refuse permission asked for. The permission asked for is, therefore, re- 
fused.” a: 

1 (1982) 54 Bom. L.R. 922. 2 [1958] S. O. R. 780. 
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Respondent No. 2 appealed to the Labour Appellate Tribunal of India at Bom- 
bay (respondent No. 1). On April 1, 1958, respondent No. 1 set aside the order of 
the Industrial Tribunal and granted permission to respondent No. 2to dismiss the 
petitioner, observing in ita decision as follows :— 

“ The offence which the respondent had committed was an offence for which the normal 
punishment is dismissal, and the management for reasons which are understandable, takes the 
view that dismissal is the only appropriate punishment in the circumstances. The sole question 
‘was whether the punishment sought to be imposed was unduly harah. The respondent has*been 
guilty of an extremely dangerous act and he must have known the danger to which he was expos- 
ing life and property; it is of small account invoking the fact that he had hada clean record of 
7 years’ service, for one serious lapse may ruin that record; and the adjudicator ought to have 
‘known that the observance of ‘No Smoking ’ rule does not depend upon any appeal of the Union 
to the workmen but rests upon the implicit duty of a workman to act according to the rules and 
regulations, It is in our opinion inappropriate to apply to labour matters concepts of criminal 
law as appHoable to first offenders. 

Taking all factors into consideration we cannot but hold that there has been a perverse exer- 
cise of jurisdiction by the Adjudicator in this cese, and it raised a substantial question of law. 
We are of the view that in a case of this kind the Tribunal had no jurisdiction for refusing permis- 
alon to dismiss.” 

The petitioner applied to the High Court under arts. 226 and 227 of the Constitu- 
tion of India for a writ of certiorari against respondent No. 1 to quash the 
order made by it on April 1, 1958. The petition was heard by Desai J., who dismiss- 
ed it on July 14, 1958. His Lordship’s judgment is as follows :— 


Dasar J. This is a petition for a writ of certiorart against respondents No. 1, 
the Labour Appellate Tribunal of India, to quash an order made by it in an appeal 
against an order passed by the Industrial Tribunal in an application under s. 88 of 
the Industrial Disputes Act, 1947. 

The facts, none of which is in dispute, are these. The petitioner is a driver in the 
employment of Caltex (India), Ltd., respondents No.2. On the morning of Novem- 
ber 28, 1952, he was on duty at the Santa Cruz Aerodrome in an area where arc 
was prohibited. Under “ Aircraft Ground Fire Precautions ” smoking is prohibi 
within 100 feet of an aircraft that is being refuelled. A “ No Smoking ” sign had 
been placed on the site. At that time a Constellation aircraft was being refuelled 
and the petitioner was found smoking at a distance of 25 feet from the same. He 
was apprehended on the spot and an inquiry into this matter was held by res- 
pondents No. 2 on December 4, 1952. A charge sheet was prepared and evidence 
taken. The petitioner pleaded ‘ Guilty ’ and respondents No. 2 decided to diamiss 
him from their service. As at the time certain proceedings relating to some labour 
disputes were ing between the workmen of respondents No. 2 and respondents 
No. 2 before the Industrial Tribunal, respondents No. 2 applied to that Tribunal, as 
they were bound to do under s. 88 of the Industrial Disputes Act, to dismias the 
petitioner. The Industrial Tribunal heard the matter and arrived at the conclu- 
sion that the offence committed by the petitioner was a grave and serious offence. 
‘The adjudicator, who constituted the Industrial Tribunal, realised the gravity of 
the offence and obeerved that he would not minimise the same. He further stated 
in his order that ordinarily he would not like to interfere with the discretion of the 
management (respondents No. 2) as to what punishment should be awarded to the 
petitioner. Yet, he felt that there were extenuating circumstances which måde it 
incumbent upon him to interfere with the punishment sought to be awarded. The 
extenuating circumstances according to him were: that this was the first offence 
committed by the petitioner; that he had been in the employment of respondents 
No. 2 for about seven years and had a clean record ; that he had admitted his guilt 
and pleaded for leniency and had given an assurance that what he had done would 
not be repeated ; and that the Union to which the petitioner belonged had also 
asked for mercy being shown. Another circumstance regarded as an extenuating 
one by the adjudicator was that in the previous year no workman had been found 
guilty of this offence. These circumstances which weighed with the adjudicator 

ve been the subject-matter of severe criticism by the Solicitor-General who ap- 
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peared before me on behalf of respondents No. 2. I shall have occasion to refer 
to the question later on in my judgment. The adjudicator came to the conclusion 
that in view of the extenuating circumstances mentioned by him dismissal of the 
petitioner would be excessive punishment. He asked respondents No. 2 whether 
they were prepared to inflict a lesser punishment. Respondents No. 2, however, 
insisted that the offence was a grave and a serious one and dismissal would be the 

roper punishment. As respondents No. 2 would not agree to the suggestion made 
by the adjudicator, he toox the view that hehad no alternative but to refuse the 
pee asked for and passed an order accordingly. An appeal was preferred 

y respondents No. 2 against the order of the Industrial Tribunal to the Labour 
Appellate Tribunal (respondents No. 1), who took a more serious view of the 
matter. The Appellate Tribunal regarded the act of which the petitioner had been 
guilty, and which he had admittedly committed, as an extremely dangerous act. 
In its judgment it observed : 

“ We doubt if the adjudicator did in fact realise the seriousness of the offence. The offence 
amounts to a wilful breach of the rules, and considering the highly inflammable nature of atroraft 
petrol it was fortunate that nothing happened ; for if a fire had been caused by the act of the 
respondent, it would have spread death and destruction all over the area. The aircraft itself was a 
Constellation which would not cost less than a crore of rupees today, and there were members of 
the crew in the aircraft apart from others round about ; if a fire had started, it would have spread 
to other aircraft in the immediate vicinity and the station itself would have been in danger.” 
The basis of the judgment of the Appellate Tribunal was that the principles 
governing the matter were not those applied by the adjudicator but those laid 
down by the Appellate Tribunal in Buckingham and Carnatic Mills case.1 
As some argument was advanced before me on the question of what were the 
correct principles governing matters of this charactar: T shall set out some relevant 
observations from the judgment in that case : 

“ The Management, with the knowledge and experience of the problems which confront ttin | 
the day-to-day work of the concern, ordinarily ought to have the right to decide what the appro- 
priate punishment should be, but its decision is liable to be revised if the Tribunal is of opinion 
that the punishment is so unjust that remedy is called for in the tnterest of justice. 

_«.. The decision of the Management in relation to the charges against the employes will not 


(a) There is want of bona fides, or : 

(6) It is a case of victimisation or unfair labour practice or violation of the principles of 
-Datural justice, or 

(c) There is a basic error on facts, or 

(d) There has been a perverse finding on the materials.” 

The Appellate Tribunal also pointed out that in its Bombay sitting in the case of 
Ford Motor Co. of India Ltd.v.S.K.K. Natk* the view had been taken that in a case 
of serious dereliction of duty on the part of a workman while on duty it is not a 
mitigation to say that it is the first offence committed by himin the course of his ser- 
viceofmany years. The view wasalso expressed that the only question which the 
adjudicator had to consider under the circumstances of the case was whether the 
punishment sought to be imposed was unduly harsh. It characterised what the 
adjudicator had done as a perverse exercise of jurisdiction and set aside the order 
under appeal and granted parmission to respondents No. 2 to dismiss the petition- 
er. It is against this order of the Appellate Tribunal that this petition been. 

referred. A 
F The order made in appeal is impugned by the petitioner on the ground that the 
Appellate Tribunal had no jurisdiction to decide the appeal. The contention raised 
in the petition is that no substantial question of law was involved in the matter 
under appeal and the Appellate Tribunal had clutched at jurisdiction and was not 
entitled to arrogate to itself any jurisdiction in the matter. 

The jurisdiction of the Appellate Tribunal is conferred on it by s. 7 of the Indus- 
trial Disputes (Appellate Tribunal) Act, 1948. That section provides that : 

“ An appeal shall lie to the Tribunal, if— 
(a) The appeal involves any substantial question of law, or 


1 (1951) 3 LLJ. 814, 2 (1952) 1 LLJ. 318. 
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(6) The award or deciston is in respect of any of the following matters...” 


A list of matters is enumerated and the question of punishment or quantum or 
nature of punishment is not one of those matters. So that the appeal which was 
filed by respondents No.2 could lie to the Appellate Tribunal and the matter 
could be within its jurisdiction onlyifit gave rise to or involved any substantial ques- 
tion of law. 

In order to determine whether the Appellate Tribunal usurped jurisdiction it 
did not possess, it is neceesary to consider, first, what were the questions that réally 
arose for its determination in the appeal preferred to it, and, eecondly, whether any 
question involved in the appeal was a substantial question of law. 

It was strenuously urged by Mr. Rajni Patel, learned counsel for the petitioner, 
that the only question that was really involved in the appeal related to quantum 
of punishment and was really a question of fact.- It was also urged that even if 
this contention be not accepted, question involved in the appeal was, whether 
well established alee ae relating to punishment in case of serious dereliction of 
duty by a workman while on duty had been properly applied by the adjudicator 
to the facts of the case before him. The argument proceeded that error of applica- 
tion of those principles may at the nighest be regarded as an error of law and the 
question that would arise in appeal, even if one of law, could not amount to a 
substantial question of law. Learned counsel very strongly relied on a decision of this 
High Court and another decision of the Madras The Court. Before I proceed to 
deal with these arguments in any detail it would be convenient to ascertain the 
meaning of the expression ‘‘ substantial question of law.” 

What exactly is a “ substantial question of law ” is an interesting question of 
wide import. It is not difficult to ascertain whether a particular question which 
comes up for the decision of the Court is a question of law or not. But it is not 
quite easy tosay what ia the exact’ meaning of the expressicr “substantial question 
oflaw.’’ Thisissc , because from its very nature a substantial question of law must 
involve some subjective determination ard cannot obviously be merely an objective 
fact capable of determination or demonstration as such. A number of decisions 
were cited at the bar on this point which all go to confirm the view that the expres- 
sion is very difficult to define. Ihave myself gone through a number of decisions 
on the point and in view of the authorities all that can be said is that the adjectival 
qualification imported by the word ‘ substantial’ rendera the e ion “‘ sub- 
stantial question of law” indefinable but that it isan expression of definite import 
which may better be described than defined. In a decision by a division bench of 
this Court in Kaikhushroo Ghiara v. C. P. Synidcate, Iid.1 the learned Chief 
Justice, after observing that it is not at all easy to determine what a substantial 
question of law is, stated (p. 745) : 

“|. .One can define it negatively. For instance, if there ts a well established principle of law 
and that principle of law is applied to a given set of facta, that would certainly not le a substantial 
question of law. Where the question of law is not well settled or where there is some doubt as to 
the principle of law involved, it certainly would raise a substantial question of law which would 
require a final adjudication by the highest Court.” 

These observations were made in deciding an application for leave to ap to the 
Privy Council in considering whether such leave should be granted on ground 
that the appeal involved a substantial question of law. 

A similor statement of principles is to be found in a decision of the Medrag High 
Court in Subba Rao v. Veeraju® where the learned Chief Justice of the Madras High 
Court observed (p. 227) : 

“|... When a question of law is fatrty arguab’e, when there is room for difference of opinion on 
it, then such a question would be a substantial question of law. Ifthis Court thought it necessary 
to deal with a question of law at some length, and discuss alternative views which can be taken on 
the point, then, I think such a question would be a substantial question. When a point of law is 
practically covered by a decision of the highest Court, say, Hke the Privy Council or the Supreme 
Court, then it would not be a substantial question. If the general principles to be applied in 
determining a question are well settled a mere application of such principles would not involve a 
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substantial question of law. I am inclined to hold that when a particular set of facts can lead 
to alternative findings in law, then, a substantial question of law would be involved. If the 
principle to be applied or the point of law arising inthe case is not well established, then certainly 
that would be a substantial question of law. With great respect tc the learned Judges who appear 
to hold to the contrary, I am cf opinion that if there ts oonflict of judicial opinfon among the 
High Courts and there is no decsion of the highest Court on any question of law, then that would 
be a substantial question of law, though the decisions of that particular High Court of which leave 
is sought might be uniform on the question.” 

general principles enunciated in these two decisions throw considerable light 
on the question and should, I think, govern the present decision. 

Considerable reliance was placed by learned counsel for the petitioner on a 
decision of my brother Shah in the case of anathan v. The Labour A 
Tribunal and the Madras Elec. Tramways Lidt That was a case in which the 

uestion arose whether the re-instatement ofa discharged employee ordered by the 
dustrial Tribunal could be the subject-matter of an appeal to the Labour 
Appellate Tribunal. An examination of that case shows that Shah J. did not 
accept the contention that was raised before him and which may be briefly stated 
to be this : The Industrial Tribunal can set aside a dismissal by the employer and 
direct re-instatement of a discharged employee only in certain specified circum- 
stances, such as victimisation, unfair labour practice on the part of the management 
or violation of a principle of natural justice in the conduct of an inquiry, or where 
there have been mala fides and unfairness. The proposition that discretion in the 
matter being primarily vestedin the management there should be such delimitation 
on the power of the adjudicator was not approved of by my brother Shah. The 
ratio decidendt of that judgment was that the Industrial Tribunal was not merely 
in the position of an appellate authority but wasreally in the position of an arbitra- 
tor. The principal question that was involved in the ap before the Appellate 
Tribunal in that case was whether on the evidence before the Industrial Court the 
order of dismiseal was a proper order. Now, that undoubtedly was a question of 
fact, and the way I read that judgmentis that Shah J. ultimately took the view that 
the question involved in the appeal was not a question of law much leas a substan- 
tial ma of law, and was really a question of fact. 
© other decision relied on by learned counsel for the petitioner was 
v. Madras Electric Tramways (1904) Ltd. and The Labour Appellate 
Tribunal of India.* Thie decision was in the same labour dispute as had come up 
before my brother Shah. There was an ap against the judgment of Shab J., 
and the appeal was allowed on the ground that the High Court of Bombay had no 
jurisdiction to entertain the petition and issue any writ as the parties to the indus- 
trial dispute the decision in which was sought to be quashed were residing outside 
the jurisdiction of the Bombay High Court. ‘The ratto decidendi of the decision of 
the Madras High Court appears to be that no substantial question of law can be 
said to be involved in an appeal where the Appellate Trib does not differ on the 
question of law with the Industrial Trib but goes into facte and interferes with 
the discretion of the Industrial Tribunal. In such a case if the Appellate Tribunal 
were to interfere, it would be indirectly clutching at jurisdiction which the statute 
had not conferred on it. 

Relying particularly on these two decisions Mr. Rajni Patel contended that the 
question before me related to dismissal of an employee and was substantially similar 
to the question that had arisen in the matter of the employees of the Madras 
Electric Tramways Ltd. Learned counsel strongly relied on certain observations in 
the judgment of my brother Shah made while dealing with the question of the 
nature of the findings involved in the appeal before the Labour Appellate Tribunal. 
It is difficult for me to see how those observations made in the context of the facts 
of that particular cage can bə regarded as applicable to totally different facts which 
exist in the present case, and which came up for consideration before the Industrial 
Tribunal and the Labour Appellate Tribunal. In both the judgments relied on 
by learned counsel for the petitioner care was taken to emphasize that the 
Appellate Tribunal had in reality gone into facts and interfered with the decision of 
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the Industrial Tribunal on facts, and as pointed out by Mr. Justice Subba Rao in 
the Madras decision the adjudicator had not contravened the principles laid down 
by the Appellate Tribunal in the case of the Buckingham and Carnatic Mills Lid. 
and to which I have already made reference. The questions which were involved 
before the Appellate Tribunal in the case of the employees of the Madras Electric 
Tramways Ltd. were different from the questions which arose for the determination 
of the Appellate Tribunal in the present case. 

It is beyond all things important for me to determine what were the questtons 
that were involved in the appeal before the Labour Appellate Tribunal in the 
preeent case. There is no dispute that the findings of fact relating to the com- 
mission of the offence aod the gravity of the offence were against the petitioner and 
were not challenged and could not be challenged. The contention raised on behalf 
of the employers who were the appellants before the Appellate Tribunal was that in 
an application under s. 88 of the Industrial Disputes Act it was not open to the 
adjudicator to consider the appropriateness of the punishment proposed to be 
awarded by the employer in a cage where there had been a serious dereliction of duty 
on the part of the employee while on duty. Another contention raised on their 
behalf before the Labour Appellate Tribunal was that the adjudicator should not 
have interfered with the punishment sought to be awarded by the management 
unless it was a case of want of bona fides, victimisation, unfair labour practice, 
violation of principles of natural justice, basic error on facts or perversity. 
Now, of course, merely raising contentions of this nature in the memorandum of 
appeal does not mean that the questions were really involved in that appeal. I 
have to decide for myself whether in fact these questions did arise for the determina- 
tion of tne Labour Appellate Tribunal. In this connection it ir important to note 
that one of the submissions urged on behalf of the petitioner before the Labour 
Appellate Tribunal, as appears from the petition before me, was that under 8. 88 
of the Industrial Disputes Act the discretion vested in the Industrial Tribunal was 
unfettered and unrestricted. In the present petition also the petitioner has urged 
[ground (h)] that: 

“ The first respondents erred in law in holding that the discretion vested in the Industrial 
Tribunal under s. 88 of the Industrial Disputes Act is fettered and restricted.” 
The ambit of an inquiry under s. 88 was, therefore, admittedly one of the questions 
to be decided by the Labour Appellate Tribunal. The question certainly arose 
before the Appellate Tribunal as to whether in deciding the application under 
8. 88 of the Industrial Disputes Act the adjudicator had only to see whether 
the offence committed was such a serious one as would merit dismissal or had fur- 
ther a discretion in the matter which went beyond that. The question also arose 
that if he had that discretion, wasit unfettered and unrestricted as contended on 
behalf of the employee or was the decision circumscribed by general principles 
governing such matters? A further question also aroze whether he consciously or 
unconsciously ignored or departed from any well-established principles which he 
was bound to follow. Or, to put the whole matter very briefly, was it a case of 
arbitrary and unwarranted exercise of discretion by the adjudicator in exercise of 
the power conferred on him by s. 88 of the Industrial Disputes Act. In my 
opinion all these questions did arise and were involved in the appeal preferred to 
the Appellate Tribunal and it is impossible for me to hold that these questions were 
merely questions of fact. But even if I were to accept the argument of the learned 
counsel for the petitioner that the only question involved in the appeal was ùs to 
the quantum ornature of punishment tobe inflicted on the petitioner, that also, in 
my opinion, cannot be regarded as a question of fact. Now, this was a case In 
which respondents No. 2 in the first instance were bound to hold a proper inquiry 
and deal with the matter in accordance with principles of natural justice. If they 
found the petitioner guilty of any serious offence they could dismiss him and 
whether there should be dismissal or any leaser punishment inflicted was primarily 
a matter within their own discretion. The exercise of this is a matter of prudence 
and subject to being reviewed by the adjudicator. At the same time it has always 
been regarded as a sound rule that the reviewing authority, be he an adjudicator 
or any other authority, where not expressly vested with power, will not generally 
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interfere unless the punishment is one not warranted in law or unless there has 
been some error in principle. The matter was not one merely of taking into consi- 
deration evidence placed before the Industrial Tribunal but required proper appli- 
cation of the general principles governing such matters. This was certainly s 
uestion of law. But as I have already Gbeseved tho questions stated above were 
questions of law and did arise for the determination of the Labour Appellate 
Tribunal. ; ; 

Ít is now porsible to.deal with the second of the questions formulated above, 
viz. whether these questions or any of them could be regarded as ‘ substantial.’ 
In this connection it was urged before me by learned counsel for the petitioner 
that the only question that can be said to be really involved in the appeal was 
whether well established principles relating to punishment in such cages of serious 
dereliction of duty by an employee while on duty had, in any view of the matter, 
been properly applied by the Industrial Tribunal to the facts of this case. The 
argument pro ed that error in application of those principles may at the highest 
be regarded as an error of law and the question that arose in appeal, though one of 
law, did not amount to asubstantial question of law. The essence of the argument 
on this aspect of the case was that by reason of the decision of my brother Tendolkar 
in the case of P. S. Pandi v. Labour Appellate Tribunal of India at Bombay}, the 
question under consideration must be regarded as an ordinary question of law and 
not a substantial question of law. On a careful examination of the judgment 
relied upon I am of the opinion that the case before me is not ruled by that authority. 
The ratto decidends of the judgment in that case, and with which I amin respectful 

ment, was that where a principle of law is well established, the application 
of the principle to given sets of facta docs not raise any substantial question of law 
so as to confer jurisdiction on the Appellate Tribunal to entertain an appeal. In 
stating this principle my learned brother quoted the observations of my Lord the 
Chief Justice in Katkhushru Ghiarav.C.P. Sybdicate (ante) which I have already set 
out in the earlier part of my judgment. If the question for my determination was 
that the principles applicable to the case were well settled and the inquiry before the 
adjudicator merely related to the application of those princples to facts proved or 
admitted, I would be wholly inad bs entertain this petition, as in such a case the 
decision of the Appellate Tribunal would at the highest be one based merely on 
erroneous application of well-established principles. 

Now, it is true that the decision of the Labour Appellate Tribunal proceeds on the 
footing that the principles relating to punishment in matters of serious dereliction 
of duty by employees while on duty were laid down by the Appellate Tribunal itself 
in the decisions referred toby it. But it must be noted that these principles were 
questioned and in effect disapproved of in the judgments of the Bombay High Court 
and the Madras High Court already mentioned by me. The learned Solicitor 
General relied on a decision of a division bench of the Allahabad High Court in 
Kanpur M. Congress v. J. K. S.& W. Mills Co." where a different view was taken 
by that Court. I must state that Mr. Rajni Patel himself, whilst relying on the 
Madras decision in the case of the employees of the Madras Electric Tramways Ltd., 
very fairly drew my attention to the Allahabad decision. The question involved in 
that case was in substance the same as arose for determination in the case of the 
employees of the Madras Electric Tramways Ltd. The Madras decision was 
consjdered by the division bench of the Allahabad High Court and distinguished on 
the ground that in the Madras case the same principles which were enunciated by the 
Labour Appellte Tribural in a number of decisions given by it were in facttaken 
into consideration by the Industrial Tribunal as well as the Labour Appellate 
Tribunal but the two Tribunals had differed as to the conclusion on the question 
of fact, viz. whether applying those principles the order of dismissal passed against 
the workmen should or should not be maintained. The ratio deotdendi of the 
decision of the Allahabad High Court was that the question of law involved before 
the Labour Appellate Tribunal was whether the Industrial Tribunal was entitled to 
interfere with the punishment inflicted by the management in accordance with 
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the standing orders when a charge of misconduct against the employee was estab- 
lished. That was held to be clearly a question of law. At p. 496 of the report the 
learned Chief Justice of the Allahabad High Court after stating the question in- 
volved observed : j i 

“,. This clearly is a question of law. Jurisdiction of the Industrial Court to interfere with the 
sentence passed by the management, which had been approved of by the Regional ConciHlation 
Board cannot be deemed to be a question of fact. The question is of great importance and we 
fail to see how it can be argued that it is not a substantial question of law either.” 
In considering the decision of the Madras High Court in the case of the employees of 
the Madras Electric Tramways Ltd. the learned Chief Justice observed that it was 
not for the Allahabad High Court to say how far the learned Judge’s view was right. 
There is thus dieclosed a decided divergence of judicial opirion. It would appear 
that here are the same oralmost similar sets of facts which have led to different and 
alternative findings in law. In the oft-quoted passage from the judgment of my 
Lord the Chief Justice in K. P. Ghiera’s case it was particularly pointed out that 
when there is some doubt on the principle of law involved, it certainly would 
Taise a substantial question of law which would require a final adjudication by 
a higher Court. 

Since this is the position on the authorities, I am unable to accept the argument 
advanced on behalf of the petitioner that the only question that can be said to 
have arisen before the Labour Appellate Tribunal was one merely of an erroneous 
application of well established principles. Existence of the principle itself being 
in dubio the question that had really arisen was, in my opinion, not one merely of 
an erroneous decision on the merits of the case or one depending simply on facts. 

It was argued by the learned Solicitor-General that there are now conflicting 
decisions affecting the question which had arisen for the determination of the 
Labour Appellate Tribunal andreliance was placed upon the decision in the Allaha- 
bad case aay considered by me. Another argument pressed before me by 
the learned Solicitor-General was that even in a case where the principles applicable 
were well established but it appeared that the judgment of the adjudicator was 
perverse, the Labour Appellate Tribunal would have jurisdiction to interfere because 
the perverse nature of tha decision would itself raise a substantial question of law. 
It was stated that a decision of the adjudicator would be regarded as rse if he 
consciously or unconsciously ignored well established principles applicable to the 
matter under consideration, or if he imported into his consideration factors which 
were wholly irrelevant. It was urged in support of the latter ground that the case 
before the adjudicator was one of such gross negligence that the punishment to be 
inflicted would have to be dismissal and no leseer punishment would do. In such a 
case an attempt to find out extenuating circumstances, soit was ed, would be to 
import erroneous factors in the matter. Strong criticiam was levelled against what 
were considered by the adjudicator as extenuating circumstances. It was suggest- 
ed that in a case of serious offence of this nature the fact that it was the first serious 
offence committed by an employee who had been in service for a number of years 
could not be taken into consideration. It was also suggested that the other factors 
taken into account by the adjudicator did not really arise for consideration and 
were factors which were wholly irrelevant in a matter of this nature. The argu- 
ment at one time seemed to touch on the degree of culpability attaching to the 
rash and negligent act of which the petitioner was guilty, but in reality jt was 
directed rather to legal considerations. There is, in my opinion, some scope for this 
argument. I have carefully read and re-read the decision given by the adju- 
dicator and have felt driven to the conclusion that he permitted himself to be 
swayed by sentiments of leniency and mercy, no doubt laudable when permissible 
and warranted-in a proper case, but which, in the matter before him, were not 
strictly relevant. Even so, I am not prepared to go to the length of holding that 
the adjudicator acted perversely by importing in his decision wholly irrelevant 
factors. But-J am satisfied that judicator although he has referred in his 
order to some principles of law applicable to the matter under consideration by 
him, he virtually altogether sgndned: the principles which should have governed his 
decision. He failed to apply and departed from established principles of law which 
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he himself in his judgment said would be applicable to the case before him. It also 
appears from his order that though he purported to enunciate principles which were 
laid down a i Labour Appellate Tribunal he did not do so correctly. The 
principles which the Labour Appellate Tribunal regarded as well established 
principles were, in my opinion, not appreciated by the adjudicator. Therefore, so 
far as the Labour Appellate Tribunal was concerned, it was, in my opinion, justi- 
fied in taking the view that there had been a ‘ perverse exercise of jurisdiction 
‘by the adjudicator.’ By this expression, I think, the Labour Appellate Tribunal 
meant that the adjudicator had ignored and departed from well-established prin- 
ciples governing the matter. The second of the questions formulated above must 
‘be answered in favour of respondents No. 2 as I have reached the conclusion that 
the questions involved in the appeal were questions of law which were substantial. 
The result of this is that the petition must fail. : .- 

There remains for consideration what is really another facet of the argument 
which I have already dealt wth. The learned Solicitor-General by a kind of addi- 
tion or post-script to his argument directed my attention to the following observa- 
tions of my Lord the Chief Justice from the judgment of the Appesl Court in The 
Indian Hume Pipe Co. Lid. v. Pandurang Sadashiv Pandit: - 

“... What is substantial and what is not substantial is a matter of quahty affecting the object, 
and quality may differ in degrees. One tribunal may take the view that a particular question 
of law is substantial, another tribunal may take the view that the question is not substantial, and 
we think on the whole Mr. Palkhtvala is right that ff the Appellate Tribunal were to take the view 
‘that a particular question of law which comes up before it is a substantial question of law, the 
High Court should be reluctant to take a different view on that question. It is not as if the High 
‘Court has no jurisdiction to interfere with the decision of the Appellate Tribunal that a particular 
question is a substantial question of law, but unless the decision of the Appellate Tribunal is 
arbitrary or cepricious or unreasonable or one which no tribunal can possibly take, the High Court 
‘undoubtedly possessing the jurisdiction would be reluctant to exercise that jurisdiction and came 
to a contrary decision to the one arrived at by the Appellate Tribunal. But the position would be 
different if the High Court was satisfied that no questioh of law was involved in a matter which the 
Appellate Tribunal dealt with...” 
It is true that these observations find place in a judgment in a case in which it was 
ultimately held that the Labour Appellate Tribunal had no jurisdiction as the 
-question involved was, in the opinion of the division bench, not at all a question of 
law, but was a question of fact. Evenso the Appeal Court was called upon to decide 
‘the question as to when the High Court would interfere in a matter of this charac- 
ter, and the observations obviously enunciate a guiding principle. I understand these 
-observations, read in their entire context, as laying down the principle that where 
the question to be decided by the Appellate Tribunal is a question of law, which 
‘cannot be said to have been finally decided by the higher Courts, and is one on 
which there is a reasonable possibility of alternative views being taken or is a 
‘question of law asto which it can be said that the matter is in dubio, the High Court 
will be slow in taking the view that the question was not a substantial question of 
law, if the Appellate Tribunal has, after considering the question, decided in favour 
of jurisdiction. 

Upon the whole matter, therefore, and considered in the light of these observa- 
tions also, the petition must fail and will be dismissed. The rule will be discharged. 
Learned counsel for respondents No. 2 states that he does not press for an order of 
cost®against the petitioner. There will, therefore, be no order for costs. 

The petitioner appealed. 

Daniel Latifi, with Rajni Patel and K. J. Kale, with Gokhale, Kale & Co., for the 
appellant. 

. D. Vimadalal, with Bhaishanker Kanga & Girdharlal, for respondents No. 2. 

Latifi stated the facta. 

[Cmaaua C. J. You mustsatisfy us that no substantial question of law is involved 
in the appeal in the Labour Appellate Tribunal. In The Indian Hume Pipe Co. 
Lid. v. Pandurang Sadashiv Pandit! we held that once there is a question of law, 
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we would be reluctant to hold that the Appellate Tribunal were wrong in deeming 
it a substantial question of law. It is not quite the same as where we have our- 
selves 4 decide this question in applications for leave to appeal to the Supreme 
Court. 

My contentions are (1) that in the present case, upon a plain reading of the judg- 
ments of the Industrial Court and Appellate Tribunal, no question of law at all 
arises, because both these Courts were agreed upon the principles of law here a pli- 
cable, (2) that the granting or refusing of permission to an employer to numa his 
employee under s. 88 of the Industrial Disputes Act, 1947, is a discretion vested, 
pendenie lite, in the Industrial Tribunal and the alleged erroneous exercise of such dis- 
cretion can never be a question of law, still less a substantial question of law, unless. 
arbitrary or capricious, and (8) that even at common law, as the Privy Council held in 

& Co., Limited v. Corry,) there is no fixed rule of law defining the degree of 
misconduct that will justify dismissal from service. It is always a question of fact 
whether the degree of misconduct by an employee was in the circumstances in- 
consistent with the fulfilment of the express or implied conditions of service so as to 
justify dismissal. Desai J. in the Court below’erred in assuming that the rule of the 
criminal law, that punishment is a question of law, extends to cases of contract of 
master and servant. Shah J. and Subba Rao J. in the Madras Tramways case? 
and Ranganathan v. Madras Electric Tramways (1904)Ltd.* rightly treated this as 
a question of fact in the field of industrial law also. ` 

Turning to the judgments of the two Tribunals, the lower Tribunal emphasised : 

“the only question that is relevant is the question of quantum of punishment... The limited 
question before me is whether the punishment sought for is excessive in view of all the circumstan- 
oes and calls for interference by me...” 
Recognising that a single instance of serious misconduct like the present might well 
in other cases merit the punishment of dismissal and stating that,— 

“ ordinarity...I would not like to interfere with the discretion of the management as to what 
quantum of punishment shculd be inflicted...’ 
the Industrial Tribunal has found seven distinct circumstances in favour of the 
employee, which, taken together, justify a lesser penalty. The Tribunal con- 
cludes : i 

“ I have no desire to minimise the gravity of the offence. But in view of the above circum— 
stances the punishment sought to be awarded appears to me exoenstve.’’ 

The principles invoked above may be compared with those declared by the 
Appellate Tribunal. In para. 8 of their judgment the latter agree that the decision 
of the management as to what the proper quantum of punishment should be, 

“ in liable to be revised if the Tribunal is of opinion that the punishment is so unjust that 
remedy is called for in the interests of justice.” : 
Later on, in para. 5, they state even more clearly, that in the present case, 

“ The sole question was whether the punishment sought to be imposed was unduly harsh.” 
In point of law this was the identical test adopted by the lower Tribunal. The 
Appellate Tribunal differed only in finding inadequate theextenuating circumstan- 
ces accepted by the lower Tribunal. This is a difference of fact. The Appellate 
Trib have expressed their views with a vigour that is in places, with respect, 
excessive. Neither strength of conviction nor emphasis in expression can elevate- 
an opinion on a question of fact into a question of law. 

[Cuacna C. J. A distinguished Law Lord has said that the use of adjettive 
‘ perverse ’ does not alter the facts of a case.] i 


Vimadalal. The main question involved in the appeal before the Labour Appel-- 
late Tribunal was really the scope or ambit of an inquiry under 8.-88 of the Indus- 
trial Disputes Act and this was definitely a substantial question of law. 

[Suan J. Where have they considered that ?] : 

They have laid down the as a ale to be applied. 

[CmaaLa C. J. The principles they have laid down are precisely those accepted. 
by the Industrial Court. ] 


1 [1900] A.C. 122. 8 (1952) 1 LLJ. 772. 
2 (1951) 2 LLJ. 592. 
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There is a conflict of decisions, and in view of that it cannot be said that the 
principles applicable to the case are well established. The judgments of at least 
two single Judges of the Bombay and the Madras High Courts respectively (viz. Shah 
Sean the Mes one ee ee E . also in v. Madras 
Electric Tramways (1904) 2) have cast a doubt upon the judgment of the Labour 
Appellate Tiibunal in the Buckingham and Carnatic Mills ¢ase.* The Allahabad 
High Court in Kanpur M. Congress v. J. K. S. & W. Mills Co.4 has in turn doubted 
the’ accuracy of these two judgments and taken a contrary view, and now the 
Supreme Court in the case ot Atherton West & Co. Lid. v. Suti Mill Maxdoor Union 
in considering a U.P. Goverrment Notification, cl. 28 of which is in pari materia 
with s. 88 of the Industrial Disputes Act, has definitely limited the scope of the 
inquiry and has laid down that undue harshness of the punishment is not a consider- 
ation for the Tribunal approached for the grant of permission before disciplinary 
action iz imposed. Surely that is a conflict of decisions and that in itself raises a 
substantial question of law. j - 

`” [Suan J. How does it interest the parties in this case whether those principles 
are right or wrong when they do not seem to have affected the decision of the 
Labour Appellate Tribunal? | i 

I say that this question is really involved in the decision of the Labour Appellate 
Tribunal. The Labour Appellate Tribunal really held that there was a substantial 
question of law involved and interfered since they held that there was a perverse 
exercise of discretion by the lower Tribunal. That is the real ratio of the decision 
and that finding 1s arrived at after going into the full facta and circumstances of 
the cage. I submit the Labour Ap te Tribunal are the sole judges of what does 
or does not involve a substantial question of law, and their ing thereon should 
not be lightly interfered with. Even if I am wrong there, and even if the real 
grounds for interfering are not as well or as happily put or as clearly expressed as 
might be wished, I submit that if I now can make it clear and visible to the High 
Court that there was and is indeed a substantial question of law involved because of 
a conflict of decisions or otherwise, that is enough for my purpose. 

[Coacia C.J. We might be prepared to accept that, but where is the substantial 
question of law that arises in this case? 

In the Supreme Court case which I have referred to, the questions that arise in 
the course of inquiry under cl. 28 which is in pari materia with s. 88 before your 
Lordships have been listed, but the Supreme Court specifically excludes from the 
scope or ambit of the inquiry the question of the harshneas of the penalty proposed 
to be imposed and for which permission is sought. It is also significant that the 
Supreme Court says that once there is a prima facie case made out for discharge 
or dismissal, then the authority or Tribunal concerned must grant permission. A 
pon facie case can only mean prima facie case of the commission of the offence. 

permission is granted by the Tribunal and the workmen are dissatisfied, the matter 
can always be raised as a substantial dispute under s. 10 of the Industrial Disputes 
Act and they can move Government for a reference under s. 10 and it would be at 
this etage, that is, in a proper adjudication on a reference being made, that an 
inquiry as to the harshness of the punishment or considerations of reinstatement 
etc. would be valid. Section 88 only empowers a Tribunal to exercise a general 
power of surveillance go that, pending a lipate, the-employer does not suo motu 
take any action which may savour of vindictiveness or victimization and which 
woul therefore influence the course of the dispute or stifle its hearing. Once the 
employer has made out a prima facie case and the Tribunal is gati that this is 
not a case of victimisation or sharp practice, etc. or that the employer is not actuat- 
ed by any improper motive, the Adjudicator has no discretion whatsoever to refuse 
that permission. The merits of the question can, however, as I said, be gone into 
later in a proper inquiry. : 

[Sman J. w do you say he has no discretion atall? Heis surely not the agent 
of the employer. ] 


1 (1951) 2 L.LJ. 592. 4 (1953) A.LR. All. 405. 
2 (1952) 1 LLJ. 772. 5 [1958] 8.C.R. 780. 
8 (1951) 2 LLJ. 314. 
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It is not a question of the Tribunal being the agent of the employer. He has a 

neral power of surveillance to prevent over-reaching by the employer. Once, 

wever, he is satisfied, as in this case he admittedly was, that a grievous dereliction 
of duty was proved and there was not even an allegation, much less any proof, of 
victimization or improper motive, then he has no discretion whatsoever to refuse 
permission, and in fact any exercise of discretion in such a case would be tanta- 
mount to acting unjudicially. Ever assuming that the Tribunal bas a discretion, 
such discretion can be exercised only on proper and judicial grounds, and the order 
of the Tribunal below was a speaking order and the Labour Appellate Tribunal were 
within their powers in holding that the grounds given were unjudicial, sentimental 
or extraneous. In any event, the Labour Appellate Tribunal have taken the view 
that the exercise of jurisdication in this case was perverse and that should not be 
lightly interfered with. The High Court is not sitting in appeal in a case of this 
kind. S 


Cacia C. J. This is an appeal from the judgment of Mr. Justice Desai by 
which he dismissed the petition presented by the appellant under arts. 226 and 227 
of the Constitution. 

The petitioner was in the service of the second respondent company as a driver ; 
and on November 28, 1952, he was on duty at the Santa Cruz Aerodrome in an 
area where smoking is prohibited, and was found smoking in that area. Action 
was taken by the second respondent company against the petitioner for smoking in 
the prohibited area. The petitioner admitted his guilt, and the second respondent 
company applied under s. 88 of the Industrial Disputes Act, 1947, as amended by 
the Industrial Disputes (Appellate Tribunal) Act, 1950, for the permission of the 
Industrial Court for dismissing the petitioner. The Industrial Court refused the 
permission. On that the second respondent company preferred an appeal to the 
Appellate Tribunal, and the Appellate Tribunal rev the decision of the Indus- 
tmal Tribunal and granted the permission sought for by the second respondent 
company. 

It is urged by the petitioner that the Appellate Tribunal had no jurisdiction to 
entertain the appeal as the decision of the badusteial Tribunal did not involve any 
substantial question of law. 

The jurisdiction of the Appellate Tribunal is to be found in s.7 of the Act of 1950. - 
That section provides that “subject to the provisions of thissection, an appeal shall 
lie to the Appellate Tribunal from any award or decision of an industrial tribunal 
if (a) the appeal involves any substantial question of law; or (b) the award or 
decision is jn respect of any of the matters” which are enumerated in that mib-section. 
It is common ground that an appeal does not lie under sub-s. (b) of s. 7, and the juris- 
diction of the Appellate Tribunal can only be justified provided the appeal involves 
a ‘substantial question of law’. 

Now, in order to decide whether any substantial question of law arose from the 
decision of the Industrial Tribunal, we must consider the nature of the application 
made by the second respondent company, the powers of the Industrial Court, and 
the decision that the Industrial Court gave. Section 88 of the Industrial Disputes 
Act, 1947, provides that 

“ During the pendency of any conciliation proceedings or proceedings before a Tr bm.al fn 
respect of any industrial dispute, no employer shall— e 

(a) alter, to the prejudice of the workmen concemed in such dispute, the conditions of 
service applicable to them immediately before the commencement of such proceedings; or 

(6) discharge or punish, whether by dismissal or otherwise, any workman concerned in such 
dispute, save with the express permission in writing ofthe oonciHlation officer, Board or Tri- 
bunal, as the case may be,” 


Therefore, clearly the object of this section is to preserve the status quo during the 
pendency of the conciliation proceedings or proceedings before a Board or Tribunal 
in respect of any industrial dispute. 

Admittedly proceedings were pending before the Industrial Tribunal, and admit- 
tedly the petitioner was concerned in such dispute. The Legislature, therefore, 
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provided that if the employer wanted to alter the status quo, he had to get the 
expresa permission either of the conciliation officer, Board or Tribunal, as the case 
may be. It is also clear that by s. 88-a wide discretion was conferred upon the 
conciliation officer, Board or Tribunal, as the case may be, to grant the permission. 
Therefore, when the Industrial Tribunal refused to grant permission, it exercised a 
discretion conferred upon it by s. 88; and the very narrow question that arises for 
our determination is that, when a Court upon which discretion is conferred exer- 
cises that discretion, under what circumstances is an Appellate Tribunal entitled to 
interfere on the ground that a substantial question of law arises with regard to the 
exercise of that discretion. We should have thought that the principles with 
regard to this matter are fairly well settled. When a law confers upon a Court a 
discretion, it does not mean that the discretion can be exercised arbitrarily or 
capriciously by that Court. The discretion must be exercised judicially ; and if 
the Court fails to exercise the discretion judicially, then undoubtedly the higher 
Court can interfere on the ground that a principle of law was involved. It may 
also be that if the Court exercising discretion fails to apply established principles of 
law, then the higher Court can correct the exercise of the discretion. It may also 
be that the Court exercising the discretion may wrongly apply well established 
rinciples of law, in which case it may also be conceded that the higher Court would 
ve a right to interfere with the exercise of that discretion. But if the discreticn 
“has been judicially exercised, then it is not competent to the higher Court to inter- 
fere with the exercise of that discretion on the ground that if the discretion had been. 
conferred upon the higher Court, the higher Court would have exercised it different- 
ly. Interference with the exercise of discretion vested in a Court, except on the 
grounds which we have just mentioned, can never be a question of Iaw, much less a 
substantial question of law. Let us apply these principles to what the Industrial 
Tribunal has decided, and see howthe Appellate Tribunal justifies its interference 
with the discretion of the Industrial Tribunal. , 

- The Industrial Tribunal points out that the only question which he has to consider 
is the question of the quantum of punishment, and he further observes that ‘ the 
limited question therefore before me is whether the punishment sought for is 
excessive in view of all the circumstances and calls for interference by me.’ He 
then points out seven extenuating circumstances in favour of the appellant. He 

ints out that the appellant had been in service of the second respondent company 
or seven years; that he had a clean record; that this was his first offence; that ho 
admitted the guilt and pleaded for leniency ; that a responsible Union Represent- 
ative gave an assurdnce that neither the appellant nor any other worker would 
hereafter violate the rule of ‘No Smoking’; and that during the whole of the year 
preceding no action was ever required to be taken against any worker for breach of 
this rule. Having considered these extenuating circumstances the Industrial 
Tribunal came to the conclusion that the punishment sought to be awarded appear- 
ed to him to be excessive. The Tribunal admitted the gravity of the offence com- 
mitted by the appellant. He even gave an opportunity to the second respondent 
company to suggest a less drastic punishment which he might be in a position to 
sanction. But as the company refused to re-consider its view as to the sentence 
that should be meted out to the appellant, the Industrial Tribunal felt compelled 

to refuse permission asked for by the second respondent company under s. 88. 
Tken the matter went to the Appellate Tribunal. The Appellate Tribunal agreed 
with the Industrial Tribunal that the sole question to be considered was whether 
the punishment sought to be imposed was unduly harah; and the Appellate Tribu- 
nal conceded the right of the lower Court to consider the quantum Be punishment 
intended to be meted out by the employer, and also its right to refuse to sanction 
the punishment, if the lower Court was of the opinion that the punishment sought 
to be meted out was so unjust that remedy was called forin the interest of justice. 
The Appellate Tribunal wound up its judgment by saying chat “there bas been a 
perverse exercise of discretion by the Adjudicator in this case, and it raises a 
substantial question of law” ; and it further addec : “ We are of the view that in 4 
case of this kind the Tribunal had no jurisdiction for refusing permission to: dismiss 
the appellant.” It is well settled that a Court cannot assume jurisdiction by 

N 
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wrongly deciding a fact which confers jurisdiction upon it ; and therefore the mere 
fact that the Ap te Tribunal chose to characterise the discretion exercised by 
the Industrial Tmbunal as ‘ perverde ’ cannot confer jurisdiction upon the Appellate 
Tribunal. We have to decide that a substantial question of law arose which en- 
titled the Appellate Tribunal to entertain the appeal from the decision of the 
Industrial Tribunal. 

It ia difficult to understand how the Appellate Tribunal chose to characteyize 
the discretion exercised by the Industrial Tribunal as ‘perverse’. Having agreed 
with the Industrial Tribunal that the sole question was whether the punishment 
sought to be imposed was unduly harsh, ‘aut having conceded its right to consider 
what the S AEA should be, merely because it differed from the Industrial 
Tribunal as to the nature of the punishment to be imposed it thought that the 
exercise of discretion by the Industrial Tribunal was perverse. Putting it very 
simply, the position was that the Industrial Tribunal came to the conclusion.on the 
various circumstances which it had considered that the punishment of dismissal 
was much too severe. The Appellate Tribunal having considered other circumstan- 
ces came to the opposite p r that the punishment was not too severe, and 
was adequate. Therefore, the Appellate Tribunal, differed from the Industrial 
Tribunal only on the ground that in its opinion the conclusion which was arrived 
at by the Industrial Tribunal as to the quantum of punishment was not a proper 
conclusion. In other words the Appellate Tribunal took it upon itself to exercise 
the discretion which in law had vested- in the Industrial Tribunal, and not in the 
Appellate Tribunal. There was no question of unjudicial exercise of the discretion ; 
there was no question of the failure to apply well settled principles ; there was no 
question of applying well settled principles wrongly ; the Appellate Tribunal con- 
ceded that the Industrial Tribunal had spplied the right principles; but in its 
opinion in applying the right principles it had come to a conclusion which in its 
opinion was not a proper conclusion in view of the circumstances which the Appellate 
Tribunal took into consideration. It is difficult to conceive of a clearer case where 
the appellate Court has chosen to interfere with a proper judicial exercise of cer 
tion by the trial Court. 

Mr. Vimadalal says that the Appellate Tribunal has given weighty reasons ahy 
in such a serious case the punishment should be dismissal, and nothing else; and he 
went on to point out what grave r was being run by the aeroplanes, by the 
passengers in the aeroplanes, and by ple roundabout by a person smoking 
in the prohibited area. We are oton With these arguments of Mr. Vimadalal, 
but in our opinion they have no relevance at all to the question that we have to 
consider. It is not as if that the Industrial Tribunal failed to understand the 
gravity of the offence ; but the Industrial Tribunal took into consideration exte- 
nuating circumstances which according to him did not callfor so drastic a punish- 
ment. 

_ Mr. Vimadalal says that it was not open to the Industrial Tribunal to consider 
anything else than the fact that the offence was proved; and once it came to the 
conclusion that the offence was proved, then it was for the employer to mete out 
such punishment as he thought proper ; and it was not for the Industrial Tribunal 
to consider the adequacy or otherwise of the punishment. 

In the first place no such contention appears in the judgment of the Appellate 
Tribunal. The Appellate Tribunal does not say that under s. 88 the Industrial 
Tribunal had no right to consider the quantum of punishment ; on the contrary in 
the forefront of ita Judgment it states that the sole question was whether the punish- 
ment sought to be imposed was unduly harsh. Apart from that, looking to the clear 
language of s. 88 the Tribunal has got to consider the nature of the punishment 
before it gives permission, to the employer to carry out that punishment; and it is 
difficult to understand how and why the Industrial Tribunal should only take into 
consideration what the opinion of employer is as to the proper punishment to 
be meted out, and should not take other factors into consideration. Mr. Vimadalal 
says that even so once the Industrial Tribunal was satisfled that the offence was a 
very grave one, no further question, remained to be considered. But again, aocord- 
ing to us, that is an entirely untenable contention. When you are considering 
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what is the proper punishment, not only you have got to consider the nature of the 
offence, but you have got to consider also the circumstances under which the offence 
was committed, you have got to consider also the antecedents of the person who 
commits the offence; and this is exactly what the Industrial Tribunal has done. 
Tt has considered the nature of the offence ; it has considered the circumstances in 
which it was committed; and what is important, the Industrial Tribunal has 
congidered the antecedents of the person w has committed the offence; and as 
already pointed out, it has considered the past service of the appellant, his clean 
record, his plea for leniency, and his admission of the guilt. in our opinion the 
Industrial ‘Tribunal would have been failing in ita duty if it had merely put its 
imprimatur on the opinion of the employer as to what the proper punishment should 
be in the case of an employee who was in default. The Legislature did not intend 
that the Industrial Tribusal should act as an agent of the employer and merely 
carry out his decision by according his sanctiin witbout applying his own mind 
to the relevant facts. The object of the Legislature was that the Industrial Tribu- 
ual should apply his own independent mind to the question as to whether a parti- 
cular punishment sought to be meted out by an employer was under the circumstan- 
ces of the oase the proper punishment, and after such consideration only was the 
Industrial Tribunal to accord his sanction to the application made by an employer. 
-Tt is then suggested by Mr. Vimadalal that s. 88 is merely intended to remove the 
ban which the Legislature has put upon the right of the employer to dismiss an 
employee, and that ban is to be operative during the pendency of the proceedings ; 
Mr. Vimadalal says that as fares the merits are concerned they can only be 
agitated when an industrial dispute is raised. Mr. Vimadalal says that 
notwithstanding a permission given by the authority under s. 88 it would still be 
open to the employee to raise an industrial dispute with regard to his dismissal. 

In Batuk v. Surat Municipality! we had an occasion to consider s. 88A. of the 
Act, and we considered that in the light of s. 88, and although s. 88 did not come 
before us for interpretation, we did take the view thatss. 88A and 88 were comple- 
mentary to each other. Whereas s. 88 enables the employer to get adjudication 
with regard to any of the matters mentioned in cls. (a) and (b), 8. 88A conferred 
a similar right upon the employee. 

Mr. Vimadalal has relied upon a recent decision reported in Atherton West & Co. TAd. 
v. Suti Mill Maxdoor Union.? Inthat case the Supreme Court was not considering 
s. 88 ors. 88A of the Industrial Disputes Act, 1947, but it was considering cl. 28 of 
the U. P. Government Notification of March 10, 1948, which is very similar in 
terms to that of s. 88. Under that clause also ‘Save with the written permission 
of the Regional Conciliation Officer or the Assistant Regional Conciliation Officer 
concerned no employer could dismiss a workman during the pendency of proceed- 
ings before the Regional Conciliation Board’; and the view taken by the Supreme 
Court was that this section did nct in any way preventan industrial dispute being 
raised by the workman who was dismissed after the necessary permission. In our 
opinion it is not necessary to decide the larger question raised by Mr. Vimadalal as 
to the true construction of a. 88, because that question does not arise on this 
petition. Í 

Mr. Vimadalal has further relied upon the observations of the Supreme Court 
with regard to tbe true effect of cl. 28, which, according to Mr. Vimadalal, must 
alsoapply to the true interpretation of s. 88, and what is pointed out by Mr. Justice - 
Bhagwati-at page 787 of the report is that when an application for dismissal is made 
under cl. 28 what should be done is to institute an enquiry and to come to the 
conclusion whether there was a prima facie ease made out for the disc or 

iami of the workman, and the employer, his agent.or manager was not actuated 
by any improper motives or did not resort to any unfair practice or victimisation 
in the matter of the proposed discharge or dismissal of the workman ; and accord- 
ing to Mr. Vi the ambit of s. 88 is confined to what Mr. Justice Bhagwati 
has observed with regard to cl. 28. Again this question strictly does not arise on 
this petition. 


1 (1952) 54 Bom. L.R. 922. i 2 [1958] S.C.R. 780. 









ANDES D. LAB. APP. TRIBUNAL (0.¢.J.}—Chagla C.J. 807 


The Appellate Tribunal has not in its judgment that the Industrial 
Tribunal travelled outside the it of s. 88; on the contrary, as already 
pointed out, the Appellate Tribunal has conceded that it is within the ambit of s. 88 
to consider the quantum of punishment. But even assuming that we were to 
consider these observations of Mr. Justice Bhagwati as applying to 8. 88, even ao the 
Industrial Tribunal has got to decide whether a prima facie case is made out for the- 
discharge or dismissal of the workman. A 

Mr. Vimadalal says that ‘a prima facie case’ only refers to the commission of the 
offence. But that is wholly untenable both in view of the language used by Mr. Jus- 
tice Bhagwati and in view of the language of s. 88. The ‘prima facie case’ must be 
with regard to the discharge or dismissal of the workman, not with regard to the 
commission of the offence; and it is open to the Industrial Tribunal to say that 
‘ having regard not only to the nature of the offence but also te the SeN 
circumstances in my opinion a prima facie case is not made out for the dismi 
of tho employee’. This is exactly what the Industrial Tribunal has gaid. To 
suggest that when an authority under s. 88 has to consider whether permission could 
be granted for the dismissal of an employee, he must only consider whether the 
workman has committed an offence, and he could not consider whether the work- 
man should be dismissed or not, is to run a line through s. 88 and to re-write it, 

Reliance was placed by Mr. Vimadalal upon a decision of the Allahabad High 
Court reported in Kanpur M. Congress v. J. K. S. & W. Mills Co. The facts of 
that case were entirely different. There an award was made by the Regional 
Conciliation Board that the order of dismissal of the workman was rot justified, 
and that he should be re-instated, but without any pay for the period of his un- 
employment. Against the award an ap was filed to the Industrial Court; and 
the question that fell to be decided by Allahabad High Court was, whether any 
substantial question of law arose which would entitle the Industrial Court to 
entertain the appeal; and the Allahabad High Court held that the question as to 
whether the Industrial Court was entitled to interfere with the punishment inflicted 
by the management was a question substantially of law which could be considered 
by the Industrial Court. It is obvious that in the Allahabad case the Board had 
actually interfered with the punishment meted out by the employer to the workman 
and had substituted a punishment of its own; and the question of law that arose 
was, whether it was open to the Board to substitute its own judgment as to what 
the sentence should be in place of the judgment of the employer. 

In the case before us the Industrial Tribunal has not passed any award awarding 
any lesser sentence upon the appellant; and the question before the Appellate 
Tribunal was not whether any sentence substituted by the Industrial Tribunal 
could be upheld against the judgment of the employer. The only question which 
the Appellate Tribunal in the case before us had to consider was whether it had the 
right to interfere with the discretion exercised by the Industrial Tribunal for 
according or refusing to accord sanction to the pplication made by the employer 
for dismissing his employee. Again, this is not a question which has been raised 
by the Appellate Tribunal in its judgment. - 

Mr. Vimadalal has attempted to impress upon us that the question is an import- 
ant one with regard to the ambit of s. 88; that there are conflicting decisions ; 
that these decisions should be set at rest, and that can only be done provided the 
Appellate Court expresses its opinion inits appellate jurisdiction. Mr. Vimadalal’s 
argument would have been more impressive if the Appellate Tribunal had taken the 
view that there was a conflict of decisions; that those conflicts had to be resolved ; 
that there was a doubt as to the ambit of s. 88, and therefore a substantial question 
of law arose which they wanted to settle by this decision. The Appellate Tribunal 
has not taken the view that any difficulty with regard to law on subject arises. 
On the contrary, according to the Appellate Tribunal, the law is well settled ; the 
principles governing the exercise of discretion are well settled ; but the grievance 
of the Appellate Tribunal was that the Industrial Tribunal exercised its discretion 
in a manner which did not find faveur with the Appellate Tribunal. The Appellate 
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Tribunal may be perfectly right in the view that it com 


offence, its gent en and the proper punishment that shoulu~ 
appellant. t is neither here nor there. The 
authorities mentioned in s. 88 for deciding whether a particular punisi. i / 
not a proper punishment considering all the circumstances of the case ; anim. S 
authority comes to a conclusion on relevant materials and facts, it is not open to “the ~ 
Appellate Tribunal to reverse that decision in appeal. The Appellate Tribunal is 
not an appellate Court on facts. It has a limited jurisdiction-which ia limited to 
entertaining appeals on substantial questions of law as far as s. 88 is concerned ; 
and in our opinion no questicn of law arose from the decision of the Industrial Tri- 
bunal which entitled the Appellate Tribunal to ccrrect the decision of that Tribunal. 
With respect, therefore, we are unable to agree with the view taken by Mr. Justice 
Desai, that the petitioner was wrong in his contention that no substantial question of 
law arose under s. 7(a) which entitled the Appellate Tribunal to entertain ie appeal 

The result is that the appeal will be allowed; and rule will be made bea Ree in 
terms of prayer (a) to the petition. The appellant will be entitled to his costs 


throughout. 
Appeal allowed. 
Attorneys for appellant : Gokhale, Kale & Co. 
Attorneys for respondent : Bhatshankar, Kanga d Girdharlal. 


Before ths Hon'ble Mr. M. O. Ohagla, Ohigf Justico, and Mr. Justios Diait. 
BRIGADIER K. K. VERMA v. THE UNION OF INDIA.* 
Government Promises (Eviction) Act (XXVII of 1950), Seo. 3—Specifio Relief Act (1 of 1877), 

Seo, 9 —Tranafer of Property Act (IV of 1882), See. 108(q)—Petitioner in lawful coowpation 
of Government promises as tenani—Notios to quit given by Government—Potitionsr continuing 
in possession of premises—Furiher notice to oacaia given by Government under s. 3 of Act 
XXVII of 1950-——Whether petitioner “in unauthorised ocowpation”—Valkidety of notice— 
Possession of tenani who has ceased to be a tenant, nature of—Difference between arsiohile 
tenant and trespasser. 

A person who was lawfully in occupation of Government premises as a tenant and whose 
tenancy has been terminated by notice to quit given by the Government, but who contmues 
in possession of those premises, cannot be described as a perron “in unauthorised cocupation” _ 
within the meaning of sB. 8(1) (b) of the Government Premises (Eviction) Act, 1950. There- 
fore, a further notice given to such a person by Government under s. 8 of the Aot to vacate 
the premises would be an invald notice. 

The expression ‘is in unauthorised oocupation” in s. 8(1) (b) of the Government Premises 
(Eviction) Act, 1050, means that the cocupation was unauthorised to start with and continued 
to be unauthorised throughout the time that the person was in possession. 

Under the Indian law the possession of a tenant who has ceased to be a tenant is protected 
by law. Although he may not have a right to continue in possession after the termination 
of the tenancy, his possession is yuridical and that possessian is protected by statute. Under 
s. 9 of the Specific Relief Act, 1877, a tenant who has ceased to be a tenant may sve for 
possession against his landlord if the landlord deprives him of possession otherwise than in 
due course of law, but a trespasser who has been thrown out of possession cannot go to 
Court under s. 9 of the Act and claim possession against the true owner. Therefore, the 
Indian law makes a clear and sharp distinction between a trespasser and an erstwhile tenant. 
Whereas the trespaseer’s possession 18 nev er juridical and never protected by law, the possession 
of an erstwhile tenant is juridical and is protected by law. Therefore, as far as the Indian 
law is concerned, an erstwhile tenant can never become a trespasser. 

Sub-clause (a) of s. 8(1) of the Government Premises (Eviction) Act, 1950, deals with the 
acts of a person which he commits while being in possession of the Government premises 
which he is authorised to possess. The obligation of the tenant to hand over possession 
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under s. 108(q) of the Transfer of Property Aot, 1882, only arises after the tenancy has been 
terminated, and to the extent that sub-ol. (a) deals with tenants, it deals with acts of the 
tenants while the tenancy is subsisting. : 

Onn Naraindas C. Malkani (petitioner), who had evacuated with his family 
from Pakistan (West), came to Bombay in November 1948. The eae 
son, who was then a Captain in the army, moved the Military authorities for 
accommodation for his displaced parents and on April 29, 1949, a flatsituated at 
Dhobi Talao, Bombay, belonging to the Defence Ministry of the Union of Indi 
was allotted to the petitioner in his own name. The petitioner entered into 
possession of the flat and was paying the monthly rent to the Government of India. 

‘On June 25, 1958, the petitioner was given a notice on bebalf of the Union of 
India to vacate the flat ‘‘on the expiration of the month next ensuing the current 
month” of his tenancy. In the meantime the petitioner had on April 15, 1958, filed 
the present petition for a writ of mandamus under art. 226 of the Constitution 
of India restraining, K. K. Verma, the Sub-Area Commander, Bombay (respondent 
No. 1) and the Union of India (respondent No. 2), from taking forcible possession 
of the flat. 

On August 8, 1958, the Union of India gave a further notice under s. 8 of the 
Government Premises iction) Act, 1950, calling upon the petitioner to hand 
over possession of the flat within fifteen days from the date of the service of the 
notice. 

The petition came up for hearing before Desai J., who granted the petition, 
delivering the following judgment on September 21, 1958 :— 


Dasar J. This is a petition for a writ of mandamus under art. 226 of the Con- 
stitution restraining the respondents or either of them from taking forcible 
possession of certain premises in a building owned by respondent No. 2, the Union 
of India. The petition was originally presented to a Division Bench of this Court 
doing appellate work. That was in April last. On August 10, 1958, an order 
was made by the Division Bench transferring this petition to the Original Side 
of this Court. It is under these circumstances that the petition comes up for 
my decision. : 

The case of the petitioner, who has argued the petition in person, and who is 
an advocate practising in this Court, is that he migrated from Pakistan to Bom- 
bay sometime in 1948, and in April 1949 he was allotted certain accommodation 
in what is described as “A. F. I. Building” at Dhobi Talao, Bombay, belong- 
ing to the Defence Ministry of the Union of India. The reason why he was allowed 
to occupy these premises was that he had a large family and his son was at that 
time a Captain in the Indian Army. It is the case of the petitioner that since 
he entered into occupation of the premises in question he has been a tenant of the 
Defence Ministry. He bas been paying the monthly rent in respect of the 
premises to the Government of India and rent bills have been regularly given 
to him. It appears that there was correspondence between the petitioner 
and the military authorities in respect of these premises in and prior to 1952. 
Sometime in 1952 the authorities wanted the petitioner to vacate the premises, 
and on August 7, 1952, an order of eviction was passed against the respondent 
under the Government Premises (Eviction) Act, 1950. That order referred to 
the possession of the petitioner of the premises in question as “unauthogised 
occupation” and directed the petitoner to vacate the nremises by the end of 
September 1952. The petitioner thereafter approached some higher military 
authorities but he was told that he would have to surrender possession of the 
premises in question. It was in these circumstances that he presented the present 
petition, as I have already stated, toa Division Bench of this High Court sitting 
on the Appellate Side in April last. A stay order was granted by that Court. 
In his petition the petitioner alleged that the was a tenant in lawful occupation 
of the premises in question and was paying a monthly rent of Rs. 194 and was 
not liable to be evicted under the provisions of the Government Premises (Eviction) 
Act, 1950, his contention being that his case did not fall within the purview of 
that enactment. He had also raised a contentionin his petition that no notice to 
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vacate the premises as required by the ordinary law had ee uean 
and what was threatened to be done was in violation of his fundamental rights. ~~—_ 


In view of the contentions urged by the petitioner in that petition a notice was ~~ 
served on the petitioner by the Solicitor to the Central Government at Bombay 
on June 25, 1958. By that notice it was admitted that the petitioner was in 
possession of the premises as the tenant of the same and he was asked to vacate 
the, premises ‘‘on the expiration of the month next ensuing the current month 
of -your tenancy.” This was obviously a notice under the provisions of the 
Transfer of Property Act. On August 8, 1958, an order was served on the petition- 


er under 8. 8 of the Government Premises (Eviction) Act, 1950. That order 
is as follows :— 


‘Whereas, I the undersigned, am satisfied that you are in posseasion of the Government 
premises described in the Schedule in contravention of the provisions of s. 3 of the Government 
Premises (Eviction) Act, 1950 (XX VVII of 1980)), I hereby call upon you, as well as any other 
person who may be in occupation of the whole or part of the said premises to vacate the 
same within fifteen days from the date of the service of this notice and that an failure to comply 
with the order as aforesaid the Competent Autharity shall be entitled to evict you, as well as 
such other persons as aforesaid fram and take possession of the said premises and for that purpose 
use such force as may be necessary.” 


When the petition was transferred to the Original Side, an application was Aaa to 
me by the petitioner and I an interlocutory order similar to the one that had 
been by the Division Bench of this Court, and to which I have already referred. 
The petitioner’s case is that the above-quoted order also is in violation of his funda- 
mental rights and he seeks relief by way of a writ of mandamus against the respon- 
dents. 

In opposition to the rule respondent No. 1 has filed an affidavit on behalf of both 
the respondents. In that affidavit it is admitted that the petitioner was a tenant 
of ndent No. 2 in respect of the gree now in his occupation. Reference 
is to the notice to quit given to the petitioner by the Solicitor to the Govern- 
ment of India on June 25,1953. On behalf of the respondents reliance is mainly 
placed on the order passed by respondent No. 1 on August 3, 1953, under s. 3 of 
the Government Premises (Eviction) Act. That section is as follows : — 

“3. Power to evict certain persons from Goverrunent Premises. (1) If the competent autho- 
rity is satisfled — 

(a) . that the person authorised to occupy any Government premises has, whether before 
or after the commencement of this Act,— 

(4) wsub-let, without the permission of the Central Government or of the competent authority, 
the whole or any part of such premises, or 

_ (#) otherwise acted in contravention of any of the terme, express or implied, under which 
he is authorised to occupy such premises, or 

(b) that any person is in unauthorised occupation of any Government 
the competent authority may, by notice served by post or otherwise, order that that person as 
well as any other person who may be in occupation of the whole or any part of the premises, 
shall vacate them within fifteen days of the date of the service of the notice. 

(2) If any person refuses or fails to comply with an order made under sub-section (1), the 
competent suthority may evict that person from, and take possession of, the premises, and 
may for that purpose use such force as may be necessary.” 

Now, the case as presented on behalf of the respondents is that the Government 
Premises (Eviction) Act, 1950, applies to the case of a tenant who was in lawful 
qocupation of Government owned premises, if he had been sef¥ed with a notice to 
quit as required by the Transfer of Property Act. The argument urged before 
me by Mr. K. T. Desai, learned counsel for the respondents, is that after the expiry 
of the period of the requisite notice the tenant becomes “a person in unauthorised 
occupation of the premises in question” within the meaning of s. 3(Z)(b) of the Aot. 
Te was said that the words used in dl. (b) of sub-s. (1) of s. 3, if read in their plain 
grammatical meaning and without any embellishment would only mean that the 
expression ‘unauthorised occupation’? was one of such comprehensive import as 
would include a tenant in occupation of the premises after the termination of the 
tenancy by a duly given notice to quit. It was then stated that nothing should be 
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_added, and nothing should be omitted from the words used by ithe Legislature. 
I entirely agree. e arux of the argument advanoed on behalf of the respondents 
was that a person once in authorised occupation cannot be deemed always to-remain 
in authorised occupation. I do not think itis necessary to controvert that proposition 


either. But I am unable.to agree that a plain of the section indicates that 
s. 8(1)(6) is intended to apply to the case of a person whose occupation was all aing 
lawful and who had been served with a notice to quit. A plain reading o 


the section to my mind indicates that this olause is intended to apply to the oasebf a 
person who is a trespasser or isin the eye of the law in the position of a trespasser. 
The construction I am inclined to put on this clause is that it applies to all persons 
who enter into premises belonging to the Government without being duly authorised 
to do so, i.e., persons whose occupation was not lawful when it was done. It is 
difficult, for me to see why a person who was in lawful occupation of the premises 
as a tenant should be put in the position of a mere trespasser simply because he has 
continued to occupy the premises after the expiry of the period of a notice terminating 
his en I make these observations because it is abundantly clear that the 
Aot—which is a short enactment—read as a whole clearly shows that it pute & person 
in unauthorised occupation on with a mere trespasser and treats him in every 
Pe ee ee iable to some drastic measures and penalties. ; 

+ is well established that in determining the meaning of a icular expression 
in a particular Act it is permiasible to consider among other things two essentials : 
namely, external evidence derived from extraneous circumstances, vis. provisions 
of Legislature and judicial opinions, and internal evidence derived from the Act 
itaelf. I shall, therefore, immediately turn to the indications supplied by the Act 
itself which may enable me to ascertain the intention of the Legislatare. Section 3(1) 
(a) deals with the case of a person in authorised occupation of premises owned by 
Government. The first part of that clause brings the case of a tenant and the second 
part of that clause ia so worded as to include the case of a tenant as well as a licenses 
within the purview of the section. Then comes cl. (b) which refers to a person in 
unauthorised oocupation. In juxtaposition ol. (6) would appear to refer to a person 
who was not a tenant or a licenses. But I am not concerned with the case of a 
licensee and would prefer to consider the section only in so far as it affects the case of 
one who was admittedly a tenant. It is significant to note that-the preamble of 
the Act does not say that it is intended to provide for all ns in occupation of 
Government premises but states only “certain persons.” I do not mean to attach 
any undue importance to the wording of the preamble but it does throw some light 
on the intention of the law-maker. But what is of crucial importance is that 
conferring in s. 3 a power on the competent authority to have certain persons evicted 
ee 80—the Act proceeds in the very next section to 
empower the competent authority to mulct in damages a person in unauthorised 
occupation on account of the use and occupation of the premises by him. This 
section obviously does not apply to the case of a person who is a tenant or a licensee 
referred to in sub-s. (T), cl. (a), of 8.3. It applies in terms to a person in unauthorised 
occupation and who is referred to only in cl. (b) of s. 3. Then s. 5 of the Act enables 
a person who has been served with an order under s. 3 or 8. 4 to an appeal 
to the Central Government. Ono of the contentions urged on behalf of the respond- 
ents in the affidavit in reply was that the present petition was not competent because 
the petitioner did not prefer an appeal to the Central Government after the order 
of August 3, 1953, was served on him and had thus not availed of an adequate relief 
open to him. In the setting of the present petition this was indeed a very curious 
contention. Learned counsel for -the mdents, however, very fairly stated at 
the commencement of his arguments that he did not intend to urge that point before 
me and made a statement to the Court giving up that contention. 

Section 6 bars the jurisdiction of civil Courts in matters falling within the purview 
of the Act. It lays down that no order made by the competent authority under 
the Act can be called into question in any Court. Section 7 gives protection to the 
authorities and Central Government in cases of action faken by them in good faith 
under the Act. Then comes another important section which imposes a penalty for 
contravening the provisions of the Act or any order made under the Act. It is 
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as follows :— í ; - 

“9. Penalty.—Any person who contravenes any provision of this Aot or of any rule or order 
made thereunder or obstrusts the lawful exercise of any power conferred by or under this Act 
shell be punishable with fine which may extend to one thousand rupees.” 5 
It would necessarily follow if the expreæion “any unauthorised person” in s. 3 were 
to inolude a tenant continuing in possession after the termination of his tenanoy 
that such a tenant must be liable to pay damages as assessed’ by the dompetent 
authority in his sole discretion under s. 4 and would also be liable to the penalty by 
way of a fine which may be imposed under s. 9 and which may extend to Re. 1,000. 
Reading all these sections together I am satisfied that the Legislature did not intend 
to inolude the case of a tenant in s. 3(1)(b). I may incidentally point out that s. 4 
cannot apply to the case of a tenant who may have committed gross breaches of the 
terms of his tenancy but would apply to the case of a tenant whose tenancy had been 
terminated if I were to accept the construction urged on behalf of the respondents. 

Now, I am dealing with a statute which materially affects and substantially curtails 
the rights of oertain persons in lawful occupation of Government premises as is 
abundantly clear from s. 3(1)(a). These rights are under the Act to be adjudged 
not by the Municipal Courts but by the competent authority appointed by the 
Government. The Act also takes away the jurisdiction of the ordinary Courts. 
And what is equally serious is that the Act authorises not the Court but the competent 
authority to assess damages and levy penalties. It gives the authority and the 
Government exceptional powers and privileges. The Parliament, of course, is 
sovereign and may do so, but when question arises of the intention of the law-maker, 
the Court will act only when the intention is made manifest with reasonable clarity 
and will decline to gather it from words which may raise doubtful inferences. 
It is undisputed that here is an enactment which in every way invites the application 
of the canon of strict construction. And the rule of strict interpretation ue 
that if the Legislature has not used words of sufficient comprehensivenees and clarity 
of expression of its intention it is not the function of the Court to extend it. No 
rule of construction is more well-settled than that in case of an enactment entailing 
penal consequences and taking away the jurisdiction of the ordinary Courts, no 
case should be held to fall within it which does not fall both within the reasonable 
meaning of its terms and within the spirit and scope of the enactment. It need 
hardly be observed that when the intention can undubitably be ascertained, the Court 
is bound to give effect to it regardless of its own opinion in the matter and notwith- 
standing some a nt deficiency in the language used. Such, however, is not the 
case before me. In substance and in effeot I am asked to give a more comprehensive 
meaning to the words under consideration than that permissible by the canons of 
construction which require the Court to interpret such an enactment in the manner 
I have set out above. Here is a provision which must be read along with the other 
relevant Ponen of the same enactment. In my judgment this is a type of enact- 
ment in dealing with which “care must be taken that none is brought within it who 
is not within ita express language.” Iam of opmion that in putting the construction 
that I am inclined to put on s. 3 and particularly on ol. (b) of sub-s. (1) of that section 
I would not be whittling down the meaning and effect of that clause nor do I think 
that in doing so I would be doing violence to the language used by the law-maker 
as was suggested by learned counsel on behalf of the respondente. 

The, petitioner, who argued his petition in person, drew my attention to oertain 
observations made by my Lord the Chief Justice in Nayak v. Bejen Bharucha.! I 
must at the very outset obgerve that those observations were made while considering 
another enactment. Nevertheless it must be said that those observations have some 
bearing on the question as to who can be regarded as a person in unauthorised 
possession or occupation of any property. In dealing with a oase falling under s. 8(4) 
of the Evaouee Property Act the learned Chief Justice made the following observations 
about person claiming to be in possession of the property and alleged to be in 
unsuthorised possession of the same (p. 661) :— 

“..Ho entered into possession of the property under a proper title, and even assuming 
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that the tenancy was properly terminated, he continued to remain in possession of the property 
under cover of a title and asserting the title in himeelf.” 

Now, general observations made under a different enactment and in different con- 
text should not be relied n in construing even a similar-expression in another 
enactment unless some analogy exists. Even. so these observations do, in 
my opinion, give some indication to the meaning that oan be attributed to the 
expression “unauthorised person” or “unauthorised occupation” and lend some 
support to the construction urged before me by the petitioner. 

K. T. Desai, learned counsel for the respondents, asked me to treat the matter 
as one of simple construction. I have so far endeavoured to construe the words in 
accordance with the leading rules of construction. But even if E were to take the 
view that s. 3(1)(b) may possibly include a tenant who has been served with a notice 
to quit the matter would still be in dubio and the expression “unauthorised ocoupa- 
tion” would have to be regarded as one capable of more than one meaning. If that 
be the position, I would yet be bound to apply the canon of strict construction to 
the provision, of the nature under consideration and should take the view that the 
present case was not covered by s. 3(1)(6) of the Act. If the Legislature intended to 
apply the provision in s. 3(a) (b) to the case of a tenant, it would certainly have stated 
so in terms clear and unambiguous. The intention of the Legislature is a matter 
on which it is generally dangerous to speculate. Curiously ehough in the case bafore 
me both learned counsel for the respondenta and the petitioner asked me to look at 
the statement of objects and reasons of this Act. I had, however, to decline to do so. 

For all these reasons I have reached the conclusion that s. 3 of the Act does not apy 
to the present case and the case does not fall within the purview of the Aot. 
petitioner has a legalright tothe performance of a legal duty by the respondents. In 
my judgment this is a fit case in which o writ of mandamus must issue against the 
respondents. The rule will be made absolute. The petitioner, who appears in 

n, states that the only costs he has incurred are for payment of court-fees and 
e does not press for an order of costs against the respondents. There will, therefore, 
be no order as to costa of the petition. 


The respondents appealed. 


K. T. Desai and Sir Jamshedji Kanga, for the appellants. 
N. C. Malkani in person. 


CmacLa O. J. This is an appeal from a judgment of Mr. Justice Dæai and it 

raises a very short question as to the in tation of s. 3 of the Government Premises 

iction) Act, 1950, being Act No. of 1950. It is necessary to state only a 

ew facts in order to understand and appreciate the legal arguments that are advanced 
before us. 

The respondent is a displaced person and he has a son in the army and a flat which 
is situated at Dhobi Talao was given to him under instructions from the Ministry of 
Defence on the basis that he was a dependant of an army officer and was a displaced 
person. It is not in dispute that a contractual monthly tenancy was created between 
the Union of India, which is the owner of these premises, and the respondent, and by 
notice to quit given on behalf of the Union on June 25, 1953, the tenancy was ter- 
minated. As the respondent did not hand over posseasion, as a matter of faot he 
had filed the petition from which this ap arises on April 15, 1953, prior tg the 
notice, apprehending that the appellant who is the Sub-Area Commander would take 
action against him, the Union gave a further notice or upam 3, 1953, under s. 3 
of Aot XXVII of 1950, calling upon the respondent to over possession within 
fifteen days from the date of the service of the notice, and the only question that 
arises in this appeal is whether this notice is a valid notice, and it will only be a valid 
notice provided the respondent comes within the ambit of s..3 of Act XXVI of 1950. 
That Act was put on the statute book, as the preamble shows, for the purpose of 
providing for the eviction of certain persons from Government premises and for 
certain matters connected therewith. The expression ‘‘certain persons * does not 
throw much light on the intention of the Legislature because it is clear that the 
persons contemplated are persons who would satisfy the conditions laid down in s. 3, 
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and, therefore, in order to determine whether a person is the certain person to whom 
the Act applies, what we have to do is to construe s. 3 and in construction of m 3 
the anhi is not of any assistance. Section 3 is entitled “Power to evict certain 
persons from Government premises.” Sub-section (2) of s. 3 gives the power to the 
competent authority to evict the person from, and take possession of, the i 
and for that purpose use such force as may be necessary. Section 4 oo the 
power upon the authority to recover . Section 5 provides for appeal to 
the Central Government. Section 6 ousts the jurisdiction of civil Courts and s. 9 
is the penal section which makes a person liable to punishment if he obstructs the lawful 
exercise of any power conferred by or under the Act or contravenes any provision 
of the Act or of any rule or order made thereunder. Therefore, the statute is in the 
nature of a statute and there.can be no doubt that it must be strictly construed 
in favour of the subject. Now, turning to s. 3, it provides : 
“ (1) If the competent authority is satisfled— 
(a) that the person authorised to oooupy any Government premises has, whether before 
or after the commencement of this Act,— 
Oo sub-let, without the permission of the Central Government or of the competent autho- 
rity, whole or any part of such premises, or 
($i) otherwise acted in contravention of any of the terms, exprees or implied, under 
which he is authorised to occupy such premises, or 
(b) that any person is in unauthorised occupation of any Government premises, 
the competent authority may, by notice served by post or otherwise, order that that person 
as well as any other person who may be im occupation of the whole or any part of the 
premises, shall vacate them within fifteen days of the date of the service of the notace...’’ 
The scheme of s. 3 seems to be that sub-cl. (a) deals with persons who are authorised 
to oocupy Government premises and it gives the power to evict in cases where such 
persons have sub-let or where they have acted in contravention of the terms, express 
or implied, under which they were authorised to occupy the premises, and sub-ol. (b) 
deals with persons who are in ocoupation of Government premises and whose ocou- 
pation is unauthorised. Now, it was suggested by Mr. Desai, although this 
point was not expressly raised in the Court below, that on the facta the case of the 
respondent may well fall under s. 3(a) (#+) and what was urged was that on the termina- 
tion of the tenancy of the respondent he was under an obligation under s. 108(q) of 
the Transfer of Property Act to hand over possession of the demised ises and 
inaamuch as he failed to do so, he acted in contravention of an implied term of the 
tenancy. Mr. Desai says that s. 108(q) of the Transfer of Property Act is a term 
implied in every tenancy unless there is a contract to the contrary and, therefore, 
this particular clause must be looked upon as an implied term of the contractual 
tenancy between the Union of India, the landlord, and the respondent. In our 
opinion, it is clear that sub-cl. (a) deals with the acte of a person which he commits 
while ae ay poaseeszion of the Government premises which he is authorised to 
possess. e obligation of the tenant to hand over Feet under s. 108(g) only 
arises after the tenancy has been terminated and to extent that sub-cl. (a) deals 
with tenants, it deals with the acta of the tenants while the tenancy is subsisting. 
Sub-clause (a) (+) deals with the case of a sub-letting which the tenant does while he is 
a tenant and sub-ol. (a) (i+) deals with contravention of express or implied terms of 
the tenancy, again while the tenancy is subsisting. Therefore, in our opinion, it is 
impossible to contend that the case of the respondent can fall under s. 3(4) (it), 
` becatge it is not suggested that he contravened any of the terms of the tenancy while 
the tenancy was subsisting. What is alleged against him is that after the tenancy 
was terminated, he failed to hand over possession as required by s. 108(qg). Therefore, 
the obligation which he failed to discharge was an obligation which arose on the 
termination of the tenancy and not an obligation which he had to discharge while the 
tenancy was subsisting. 

But the real point of substance which has been seriously urged by Mr. Dosai is 
that the case of the respondent falls under sub-cl. (b) and what we have to consider 
is whether a person who was lawfully in occupation of Government premises as 4 
tenant whose tenancy has been terminated and who continues in possession of those 
premises can be described in law as a person in unauthorised occupation. Mr. Desai’s 
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contention is that on the notice to quit being given by the landlord and the landlord 
clearly expressing his intention that on the termination of the tenancy he wanted 
possession of the premises, the possession of the tenant after the termination became 
wrongful; it was against the express wish of the landlord and, therefore, the tenant 
became a . Mr. Desai further contends that the Legislature in using the 
present tense “is” was emphasizing the fact that the person against whom proceedings 
are to be taken is a person who was in unauthorised occupation at the date when the 
notice contemplated by s 3 is to be issued and, therefore, Mr. Desai says that however 
lawfyl'the possession of the tenant was at its inception, if it became unauthorised 
at the point of time emphasized by the Legislature, then s. 3 would apply to such a 
person and a notice can be issued against him. 

Now, the English law seems to be that when o landlord terminates the tenancy 
of a tenant, the tenant becomes a tenant on sufferance. He occupies that position 
because the landlord has not expressed his agreement or disagreement with the tenant 
continuing in possession. But as soon as the landlord expresses his clear intention 
that the tenant should not continue, then the possession of the tenant becomes wrongful 
against the landlord and the tenant is in the position of a trespasser. The well-known 
authority on Landlord and Tenant, by Hill and Redman, 11th edn. at p. 498, states : 

“ After the determination of the tenancy any aot of the landlord showing an intention to 
take possession is sufficient to revest the possession in him so that the tenant becomes a trespasser.” 
Tt seams to us that the author has advisedly emphasised the fact that the act of the 
landlord showing his intention should be after the determination of the tenancy. 
But Mr. Desai says that this only applies to cases where a tenancy runs out by efflux 
of time, but this would not analy to a case where a landlord gives a notice to quit 
and in the notice itself he makes it clear that he wants possession of the premises. 
Mr. Desai says that if the landlord has expressed that intention in the notice, then 
on the termination of the tenancy by reason of the notice the possession of the 
tenant becomes wro and he becomes a trespasser. In this particular case 
Mr. Desai says that the notice to quit makes it clear that the landlord wanted 
possession on the termination of the tenancy and, therefore, according to Mr. Desai, 
the respondent became a trespasser on August 1, the tenancy having expired on 
July 31. Now, no authority has been cited to us which has laid down that in the 
oase of a termination of a tenancy by a notice an act of the landlord antecedent to 
the termination of the tenancy would vest the property in him immediately after 
the termination of the tenancy and the tenant would become a trespasser. The 
statement of the law just referred to in Hill and Redman on Landlord and Tenant 
would rather go to show that in every case a landlord must express his intention by 
some act which is subsequent to the termination of the tenancy, and the reason for 
that seams to be clear because after the termination of the tenancy,—however the 
tenancy may be terminated,—there is as it were a neutral position created. The 
landlord may consent to the tenant continuing, may accept rent from him, in which 
case the tenant would become a tenant at will. He may, on the other hand, make 
it clear that he does not want the tenant to continue in possession in which case the 
tenancy on sufferance which was created by the termination of the tenancy would 
cease and the tenant would become a trespasser. But, in our opinion, the position 
in Hie ies teeters a he r O, dee hall presently point 
out, the law in India is essentially different, and even assuming Mr. Desai is right 
that under the English law on the facts of this case the tenant became a trespgaser, 
the same position would not arise under the Indian law. Under the Indian law 
the possession of a tenant who has ceased to be a tenant is protected bylaw. Although 
he may not have a right to continue in possession after the termination of the tenancy, 
his possession is juridical and that possession is protected by statute. Under s. 9 
of the Specific Relief Act a tenant who has ceased to be a tenant may sue for possession 
against his landlord if the landlord deprives him of possession otherwise than in due 
course of law, but a trespasser who has been thrown out of possession cannot go 
to Court under s. 9 and claim possession against the true owner. Therefore, our 
Jaw makes a clear and sharp distinction between a a and an erstwhile 
tenant. Whereas the trespasser’s possession is never juridical and never protected 
by law, the possession of an erstwhile tenant is juridical and is protected by law. 
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Therefore, as far as the Indian law is concerned, an erstwhile tenant can never booome 
& trespasser. It may or may not be that in English law in certain circumstances 
he can become a trespasser and it does seem that the landlord can enter the premises 
and deprive the erstwhile tenant of his possession, but in India a landlord oan only 
eject his erstwhile tenant by recourse to law and by obtaining a decree for ejectment. 
Therefore, when we are construing the expression “unauthorised person”, we must 
assume that the Legislature knew the distinction that was drawn in law between a 
trebpasser and an erstwhile tenant, and, therefore, what we have to decide is whether 
in using the expression “unauthorised person” the Legislature was only contemplating 
‘trespassers’ in the sense in which that word is understood in Indian law or was also 
contemplating an erstwhile tenant who ceased to be a tenant by reason of the 
termination of his tenancy. 

Now, there is no doubt that the respondent entered into these premises under a 
proper title, that his occupation was authorised and that his possession after the 
termination of the tenancy, as already pointed out, was a juridical possession. On 
the other hand, in the oase of a , from ita very inception his possession 
is unlawful and at no point of time could it be said of a trespasser that his possesion 
was juridical. In our opinion, the Legislature was not so much emphasizing the 
point of time when it used the expression “any person is in unauthorised occupation” 
68 the nature of the possession of the person referred to in that sub-clause. “Is” 
obviously i is used in the present perfect tense rather than in the present tense and 

“is in unauthorised occupation” means that the occupation was unauthorised to 
start with and continued to be unauthorised throughout the time that the person 
was in possession. As we have already pointed out that this is a penal statute and 
therefore it would not be proper to give a wider interpretation to the expression 
“unauthorised occupation” if a narrower interpretation was possible, and, in our 
opinion, the Legislature never intended that a person who entered with title and 
whose title came to an end and who continued im posseasion which possession was a 
juridical possession protected by law was a person of whom it could be said that he 
was in unauthorised occupation of Government premises. It may be pointed out 
that the Limitation Act also clearly makes a distinction between the possession of an 
erstwhile tenant and a trespasser. If a landlord wants to eject his tenant whose 
tenancy has been terminated, the article which applies is art. 139, whereas when 
an Owner wants to proceed against a trespasser, the article which would apply is 
article 144. Therefore, our law in ita different aspects has always considered the 
position of an erstwhile tenant to be different from that of a trespasser, and what 
Mr. Desai is at pains to do is to equate the position of a tenant whose tenancy has 
been terminated with that of a trespasser. In our opinion, unless the Legislature 
had given indication of a olear intention that by the expression ‘unauthorised 
-oocupation” it meant not only persons who had no title at all but also persons who 
had. title at the inception and whose title came to an end, it would not be proper to 
give an interpretation to the expression “unauthorised occupation” which would 
Tun counter to the principles of law which have been accepted in this country. 

Mr. Malkani has rightly pointed out that s. 9 which is “is the penal section also helps 
us to construe the section in the manner suggested by Mr. Malkani. Section 9 
bo ere penalty upon a person who contravenes any provision of the Act, and it is 

cult to fakethe vis view that the Legislature wanted to penalise a tenant who would 
a i Sn after his tenancy was terminated. It would be indeed an oxtra-ordinary 
on that the Legislature should look upon the act of the tenant in continuing 
a possession as an act requiring punishment when the law of the country protects 
his possession and makes his on & juridical possession. The penalty, if 
imposed upon a trespasser, would be a proper penalty because he had no right to 
be in occupation of Government poe at any time, and his very entry being 
unauthorised, he could not contend that his ion was protected or his poaseasion 
was juridical. Therefore, in our opinion, tha learn learned J idee. below was right in the 
view that he took that the Act did not apply to persons whose possession of Govern- 
ment premises was in ita inception with title or legal. As it is not disputed in this 
case that the respondent’s possession was under a contract of tenancy, in our 
Opinion, he did not become an unauthorised person within the meaning of s. 3(1)(b) 
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and the notice issued by the Union of India agaist him is an invalid notice. 

The result is that the appeal fails and must be dismissed. No order as to costa. 

As the result of this decision would be that the Union will have to file a suit to 
eject the respondent, and as there does not seem to be any defence to such & suit 
being filed, the respondent not being protected by the Rent Act as the are 
Government premises, in order to avoid any such unnecessary litigation Mz. Malkani 
has fairly ‘agreed and undertaken to'this Court that he would hand over poaseasion 
on the in question on or before December 31 of this year. Ifthe Union of 

ais lesa oat a suit or takes any AE ee to eject the respondent, the respon- 

T would not be bound by this undertaking 

N to the appellante’ attorneys to withdraw the sum of Rs. 500 deposited 


_ in Court Appeal dismissed. 


Attorney for appellant: D. P. Sethna. 


APPELLATE CIVIL. 


Before Mr. Justice Distt. 
GANPATI MARUTI PHALKE v. ANANDRAO MARUTI PHALKE.* 
Hindu lam—dAdopion—Family property, after death of last male holder, coming into possession of 
momber of different branch who ts not a collateral—Widow of gotraja sapinda of last holder 
making adoption after death of holder—Adopted son’s right to property. 

On the death of the last male holder in a joint Hindu family, the family property came 
into possession of the defendant’s father who was not a collateral but belonged to a different 
branch of the family. Thereafter the widow of a gotraja sapinda of the last male holder, who- 
was entitled to succeed to his property in that capacity, adopted the plaintiff, who claimed 
the property from the defendant. On the question whether the plaintiff was entitled to the 
property by virtue of his adoption :— 

Heid, that the plaintiff as the adopted son was entitled to succeed to the property although 
the adoption was made by a widow of a gotraja sapinda after the death of the last male 
holder : 

Bat Faiba v. Jorubha Gafubha,! followed. 

Madhavsang Haribkai v. Dipsang Jifibact® and Hanmanit Ramafiv. Vasudeo Hanmant,? 
held not good law ; and 

that upon the death of the last male hdlder the legal title in the property had vested in the 
widow andnot in any collateral, and, therefore, the plaintiff was entitled to the property. 

Jivaji Annaji v. Hanmant Ramchandra,‘ Bhubanesoari Debi v. Nikom! Lakiri® ang 
Anant Bhikeppa Patil v. Shankar Ramchandra Pati,‘ referred to. 


Oxa Hari Patlu, who owned certain survey numbers and & house, died on October 
23,1918. The pedigree of the family to which Hari Patlu belonged was as follows :— 


Appaji 


| 
Naroji Murari Hari 5 Patlu 
BEESON EN 
fala oria | | ° 
Tukaram 
= Haribei (died 28-10-1918) 
| 
Ganpati (plaintiff) 
*Decided, August 31, 1953. Second A 2 (1042) 44 Bom. L. R. 661. 
No. 988 of 1951, from the decision of Y. 8. 8 (1942) 45 Bom. L. R. 95. 
Ghaskabdi, District Judge, North Satara, at 4 (1949) 52 Bom. L. R. 527. 
Satara, in Appeal No: 285 of 1949, confirming 5 (1885) L. R. 12 I. A. 187. 
by R. K. Joshi, C ie 6 (1948) 46 Bom. L. R. 1, 
(union Division), at Koregaon, ‘in Civil B. c pMa] Bom. 116, 
No. 81 of 1947. a. c. L. R. TO I. A. 282. 


1 (1947) 51 Bom. L. R. 140. 


318 THE BOMBAY LAW RHPORTHR. {VOL, LVI. 


Hari Patlu had a brother Tukaram whose line was extinct. Hari Patlu’s ancestor 
Janaji had a brother named Sagaji and Maruti Ganu was his direct descendant. 
Haribai was the widow of Maruti Ganu. oy 

On the death of Hari Patlu his property was taken into possession by the revenue 
suthorities and on February 22, 1919, the property was given to one Maruti Babaji 
father of Ananda (defendant No. 1), who belonged to a diferent branoh of the 
famiy unconnected with the branch of Hari Patlu and Maruti Ganu. 

Maroh 18, 1947, one Ganpat (plaintiff) filed the present suit inst defendant 

No. 1 and the alienees from defendant No.1, for possession of Hari Patlu’s property, 

alleging that he was Se by Haribai to her deceased husband Maruti Ganu on 

April 23, 1946, and that ibai on the death of her husband had inherited the pro- 

perty as the widow of a gotraja sapinda. Defendant No. 1 denied the plaintiff's 

adoption and Haribai’s succession to the property and he further pleaded adverse 
on. 

The trial Judge found that the plaintiff was validly adopted, but that he did not 
prove that Haribai had inherited the suit property as a widow of the gotraja sapinda. 
He, therefore, held that the plaintiff was not entitled to possession of the property 
and dismissed the suit. 

On ap by the plaintiff the District Judge found that the plaintiff was validly 
adopted by Haribai, that the plaintiff had proved that Haribai had succeeded to the 
property as the widow of a gotraja sapinda and that the claim as to adverse possession 
set ap by tho defendanta was not proved. The appellate Judge, however, held that 
the plaintiff had not proved his title to the property by virtue of his adoption and 
dismissed the appeal, observing in his judgment as follows :— - 

“ Ordinarily, it is supposed that the adopted son divests the estate which vests in his adopt- 
ive mother and hence the estate of Hari Patlu as in this case. The Civil Judge found the issue, 
fn this regard, in favour of the plaintiff on this basis as the point does not appear to be canvassed 
in any way before him. But that view seems to be against the recognised principles of Hindu law 
and the principle involved appears to be that the widow cannot alter the mode of succession to the 
property of the last male holder by adopting a son to her husband. In this case Haribai succeeds 
to the property as a widow of gotraja sapinda and the reversloners have a right to the property of 
Hari Patlu after the death of Harlbai. Thus Hari Patlu’s estate vests in Haribai only as a widow 
ond the same is subsequently to devolve on the reversionary heir of Hari Patlu existing at the date 
of the death of Harfbai and she cannot hence alter this mode of succession to the property by 
the adoption of the plaintiff as in this case. The principle is clearly laid down in 44 Bom. L.R. 661 
(Madhavsang Haribhai v. Dipsang Jifibkat). There tt is clearly pointed out that a widow of a 
gotraja sapinda who succeeds to property as such cannot by an adoption alter after her own death 
the devolution of that property to which she became entitled as the widow of a gotraja sapinda. 
It further lays down that the adoption by a widow of a gotraja sapinda will not alter the order of 
inheritance of the property and itis, therefore, not open to such adopted son to sue at all in respect 
of property which has gone to his adoptive mother as the widow of a gotraja sapinda. This is also 
followed in 45 Bom. L.R. 95 (Hanmant Ramaji v. Vasudev Hanmani). This principle does not 
appear to be affected in any way by the Privy Council ruling in 46 Bom. L.R. 1 or even thereafter 
‘by the ruling of the Federal Court in 51 Bom. L.R. 870. Hence in view of these authorities I, 
however, think that the plaintiff's claim to the property of Hari Patlu cannot be upheld and hence 
though the adoption is valid, he cannot, in law, lay claim to the property of Hari Patlu as vesting 
in Haribai as widow of a gotraja sapinda. The plaintiff is thus not entitled to the property in 
question. I hence think that the ultimate 7deciston of the lower Court though on a different 
groupd has to be confirmed,” 


The plaintiff appealed to the High Court. 
V. 8. Desai, for the appellant. 
N. D. Dange and P. K. Padhye, for respondent No. 1. 


Dorr J. This second appeal raises an interesting question under Hindu law. 
‘The facts necessary to understand the question are briety those :— 

The property in suit which consists of three survey numbers and a house origi- 

mally belonged to one Hari Patlu Phalke. These lands are (1) Survey No. 5/8 

ing 10 gunthas and asseased at Ra. 2, (2) Survey No. 51 admeasuring 5 

acres and 12 gunthas and assessed at Rs. 17-4-0, and (3) Survey No. 80/2 admeasuring 
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1 acre and 38 gunthas and assessed at Rs. 8-2-0. The owner Hari Phalke was in 
possession and enjoyment of the property until his death which occurred on October 
28, 198. Alreference 60 ths pedigree of the family’ to which Hadi belonged ill be 
seen at print page 3. Hari had a brother Tukaram. It appears that Tukaram’s 
line is extinct. That pedigree also shows that Hari’s ancestor Janaji had a brother 
by name ji. Sagaji’s son was one Hari. Hari’s son was one Ganu and Ganu’s 
AA was one i. Haribai is the widow of Maruti. It is not known when Maruti 

The plaintiff's case is that he was adopted as a son to her deceased husband by 
Haribai on April 28, 1946. Relying upon this adoption, the plaintiff filed this suit 
on March 18, 1947, to recover possession of the property from defendant No. 1 and 
defendants Nos. 2 and 3 who are alienees from defendant No. 1. 

The plaintiff’s claim was resisted by the defendants upon various grounds, and in the 
end the trial Court dismissed the plaintiff’s suit. 

From the decree made in the suit the plaintiff appealed in the District Court, 
Satara North, and the learned District Judge confirmed the decree of the trial Court 
and dismissed the plaintiff’s appeal. From the appellate decree the plaintiff has 
come up in second ap : 

Before I deal with the question of law, it is necessary to state the conclusions come 
to ae lower appellate Court. The lower appellate Court found that the plaintiff 
had been validly adopted by Haribai. This finding is not now disputed in this second 
mee The lower SA a Court also found that the plaintiff had proved that 

ibai succeeded to the property of Hari Patlu Phalke as the widow of a gotraja 
sapinda, and that finding also is not challenged in this appeal. The lower Fests 
Court algo found that the claim as to adverse posseasion set up by the defendants 
was not proved, and that finding also is not assailed in this a On issue No. 3 
the lower appellate Court, however, came to the conclusion that the plaintiff had not 
proved his title to the pro in suit by virtue of his adoption; and it is the 
correctness of this finding which is assailed on behalf of the appellant. On the finding 
recorded by the lower appellate Court it is clear that Haribai was the widow of a 
gotraja sapinda. It follows that she would be entitled to inherit to the property 
of the last male holder Hari. The defendants’ adverse possession is also not proved 
so far as the plaintiff is concerned. Therefore, if the plaintiff establishes his title to 
the property as the adopted son, then there is possibly no answer to the plaintiff’s 


The lower appellate Court considered this question from two aspects. The first 
aspect was that the property had already vested in the father of defendant No. 1 
and the plaintiff's adoption had not the effect of divesting the property already 
vested in defendant No. 1. The other aspect to which the lower appellate Court 
referred was that since the plaintiff’s adoption took place in 1946, that adoption had 
not the effect of altering the mode of devolution of the property of Hari when he died 
in the year 1918. 

The latter part of the reasoning of the lower appellate Court can be disposed of 
very shortly. In support of its conclusion the lower a te Court relied upon two 
cases, namely Madhavsang Haribhai v. Dispsang Jig i and Hanmant ji v. 
Vasudeo Hanmani*. Mr. Desai appearing for the appellant oontends that these 
two cases are no longer good law in view of a later decision of this Court reported 
in Bat Fatba v. Jorubha Gajubha®. It is enough to quote the head-note in the latter 
oase. It runs as follows :— 3 

“ Under Hindu law, adoption by the widow of a gotraja sapinda, whose husband was a mem- 
ber of a joint family, after the death of the sole surviving coparcener, has the effect of divesting 
the property and displacing any title based merely on inheritance from the last surviving copar- 
cener,” 

It may be noted that the case reported in Haribhai v. Dipsang Jijibhai is held not 
to be good law, and the case in Hanmant Ramaji v. Vasudev Hanmant merely follows 
pe sean laid down in Haribhai’s case. tt is clear, therefore, that according 
to the decision in Bai Faiba v. Jorubha Gajubha both the above-mentioned oases 


1 (1942) 44 Bom. L. R. 661. 8 (1947) 51 Bom. L. R. 140. 
2 (1942) 45 Bom. L. R. 965. 
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are no longer good law. In that view of the case, it is clear that the plaintiff as the 
adopted son is entitled to succeed to the pro of Hari ree os fan adoption was 
made by a widow of a gotraja sapinda and that adoption took p after the’ eath 
of the last male holder. 

The other aspect of the case is based upon the reasoning of the decision in Jivaji 
Annaji v. Hanmani Ramchandra!. The part of the head-note in that case runs 
as follows :— 

“Under Hindu law, an adoption made after the death of a collateral does not enable the 
adopted son to come in as an heir to the collateral.” 
The second part of the head-note runs as follows :— 

“ Generally an adoption relates back to the death of the adoptive father. An adopted son is 
to be looked upon as if he was in existence at the date of the death of the adoptive father. The . 
rights of an adopted son, however, are not in all respects identical with those of a natural born son.. 
The principle of relation back is not an absolute principle, but it has certain imitations. The first 
limitation is that any lawful alienations made by the last absolute owner is binding on the adopted. 
son. ' Secondly, that if the property goes by inheritance to a collateral and the adopted son is 
adopted after the death of the collateral, the adoption cannot divest the property which has 
vested in the heir of the collateral.” e . 
` This case follows two earlier decisions of their Lordships of the Privy Council in 
Bhubaneswari Debi v. Nilkomul Lahiri? and Anant Bhtkappa Patil v. Shankar 
Ramchandra Paw. s 

Now, in order to understand the dispute between the parties it is necessary to 
understand the relationship of the parties. A reference to print page 3 shows that 
Ganpati as the adopted son would be entitled to succeed to the property of Hari in the 
absence of a nearer heir. The contention of Mr. Dange is that defendant No. 1 is 
also a collateral. For this, reliance was placed upon the pedigree set forth on print 
page 4. But that pedigree is not accepted, and in view of the finding that Haribai 
was entitled to succeed to the poparty of Hari as the widow of a gotraja sapinda, ` 
it follows that upon the death of Hari the legal title would vest in Haribai and not in 
defendant No. 1. It may be that defendant No. 1 was in possession of the property. 
But that Ei means that he was in physical possession of it. It may swell be that 
as between defendant No. 1 and Haribai, defendant No. 1 may. acquire title to the 

perty eee But so far as the plaintiff is concerned, that adverse 
ion will not be available as ogan the plaintiff. That is the finding recorded 
the lower appellate Court and that finding is not disputed in this appeal. The 
result, therefore, is that the plaintiff Ganpati would be entitled to succeed to the 
of Hari. But it is said that inasmuch as the property had already vested 
in defendant No. 1 and his father, the plaintiff as the adopted son cannot come in 80- 
as to displace the title of defendant No.1. Now, the question of vesting and divest- 
ing is nearly always a subject of some difficulty. The law of adoption has undergone 
such & complete that it is not safe to express any opinion emphatically. But 
it is clear that the principle is that where the property has vested ‘in a collateral on: 
the death of the last male holder and an adoption is made thereafter, then in such 
a case the adoption has not the effect of divesting the property already vested-in the 
collateral or an heir of the collateral. In this case it is not that the 
had been vested legally in collateral. On the finding of the Oourt below the pro- 
perty would be legally vesting in Haribai. There was, therefore, in this case no_legal: 
vesting in defendant No. 1. If that is so, the adoption of Ganpati cannot have the- 
effect of divesting the propa iy already vested in a person legally entitled thereto. 
In my opinion, therefore, the lower appellate Court was wrong in holding that on the 
. -authority of Jivaji Annaji v. Hanmant Ramchandra‘ the plaintiff was not entitled 
to recover possession of the property from defendant No. 1 and his alionees, defen- ` 
-danta Nos. 2 and 3. It follows that on both the grounds the lower a te Court 
was wrong in holding that the plaintiff had no title to the property. the plaintiff” 
Hes Salo tp the: piobar he has a right to recover possession of the same from th 
defendants. : 


1 is 52 Bom. L. R. 527, T. Ð. i 6.0. [1944] Bom. 116, 
2 


8 


1885) L. R. 12 L A. 187. s. c. L. B. 70 L A. 282. 
1943) 46 Bom. L. R. 1, 4 (1940) 52 Bom. L. R. 527, ¥.3. 
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Toa ll ire be allowed, the decrees of the Courts below will be re- 
laintifPs suit‘deétéed. The plaintiff will recover from the defendants 
on of suit’ property. Tho plant haa olaimod Tatare mene profi 

o plaintiff will, therefore, be entitled to recover mesne profits from the te of 
the suit to the date of recovery of possession. There will be, therefore, an inquiry 
under O. XX, r. 12, of the Civil Procedure Code, as regards future mesne profits. 
‘As regards costs, the lower appellate Court made an order directing the rapes 
bear their own costa in both the Oourta, having-regard to the complexity. © case 
and the pointa of law involved. ES Ee Ghee oe ea 
regards costs of this appeal, e Caen a says that he 


should be given his. costa of this a But I think, under all the circumstances 
of the case.and'in particular’ ing had to the fact that the question of law is 
SC vo a e ene arte eee ee ee costs of this appeal. 

= Appeal allowed. 


Before ths Hon'ble Mr. M. O. Ohagla, Ohdef Justice, and Mr. Justios Dicots, 
CHIMANLAL DIPCHAND »v.'THE STATE OF BOMBAY.* 

Bombay Tenancy and ‘Agricultural Lands Act (Bom. LXVII of 1948), Soc. 6(1)(2)t—Notifeation 
tesued by State Government under s. 6(2) af Act lowering mawimum rate of rent with regard to : 
strict on basis different from that laid down in s. 6(1) of Act— Whether such notification beyond 
soope and ambit of s. 6(2)}—Notifcations issued under s. 6(2) whsther can be issued from time 
to tims—Doctrine of delegated legislaticn—Appltoability -of,—Otroumstances under whioh 
delegation parrissible—Bombay Tenancy Aot (Bom. XX LX of 1939), Seo. 15(1)(3}—Bombay 
General Clauses Acè (Bom. I of 1904), Seo. 14—Oonstitution of India, arts. 31B, 31(1), 19{1)(f)- 

Section 6(%) of the Bombay Tenancy and Agricultural Lands Act, 1948, 18 not slira vires 
of the Legislature on the ground that it constitutes delegated legislation. 

Notifications} issued by the State Government under s. 6(2) of the Bombay Tenancy and 
Agricultural Lands Act, 1948, are nob beyond the scope and ambit of s. 6({%) of the Act. 

The power of the State Government to issue a notificasion under s. 6(3) of the Bombay 
Tenancy and Agricultural Lands Act, 1948, is not exhausted as soon as a notifloation is 
issued under the section lowering the rate of the maximum rent payable by the tanants 
under s. (1) of the Act. The State Government may, therefore, alter the maximum rent 
by issuing notifloations under s. 6(¥%) of the Act fram time to time. 

The power of the State Government to iseue a notifloation under s. 6{3) of the Bombay 
Tenancy and Agricultural Lands Act, 1948, cannot be limited +o fixing a lower rate of the 
maximum rent with regard to a particular area ; it oan extend to fixing a lower rate of the 
maximum rent to different areas and to a conglomeration of different areas constituted by a 
district or even by the State as a whole, 

Section 6(3) of the Bombay Tenancy and Agricultural Lands Act, 1948, empowers the 
State Government to fix a diffdrent basis from the basis laid down in s. 6(1) of the Act, and, 
therefore, in a notification issued by the State Government under s. 6(2) of the Act reducing 
the rate of the maximum rent, the State Government need not maintain the basis laid down 
in s. &(1) of the Act. 

` Ibis incumbent upon the Court when a legislation is challenged on the ground that it 


been delegated to the Government after the Legislature has laid down the vital policy. 
: Decided, September 80, 1953. “Special of the crop of such land or its values as deter- 


Civil i No. 1480 (wii Bpogial mined in the manner. 
Oivi ion No. 1008 of. 1958 Re- (2) . The State Government may, by noti- 
ferenco No. 10 of 1953). : in the Official a lower 


ag een , dated Ostober 17, 
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Once the policy is laid down and is made olear in the Act itself, it would not be for the Court 

to consider the extent and the nature of the delegation ; that must be left to the-discretion 

ofthe Legislature. The Court will not and cannot say that the Legislature should have 
delegated up to this point and not beyond it. The Court cannot say that delegation would 

- have worked%out better if the Legislature had kept with itself some of the powers rether 

‘than. conferring them upon Government or an outside agency. If the delegation does not 

* constitute a delegation of essential legislative functions and if the delegation does not result 
in the outside agency laying down the policy and not the Legislature, then the delegation 
must be upheld as within the competence of the Leglalatare. ; 

State of Bombay v. Narottamdas! and In re Art. 143, Constitution of India, oto.,* explamed. 
The Queen v. Burak,’ Nerottamdas Jethabhai v. Philips,“ and The State of Bihar v. 

Maharajadhraja Sir Kameshwoor Singh of Darbhanga,” referred to. 

In deciding whether a particular piece of legislation is bad on the ground that it is delegated 
legislation, it is not open to the Court to consider that the delegated authority may act 

, arbitrarily and capriciousty and not in furtherance of the policy laid down by the Legialature. 

Oxa Chimanlal (petitioner in Civil opens No. 1480 of 1958) was a 
landlord who o several agri 1 lands which were not irrigated, in Shahpur 
in the Thana district. - 

On June 22, 1949, the Government of Bombay issued a notification (No. 1109/45) 
under 2. 6(2) of the Bombay Tenancy and Agricultural Lands Act, 1048, purporting 
to fix the maximum rent payable-by a tenant of non-irrigated land at one-fourth 
share of the crop in place of apni waar by s. 6(Z) of the Act. This notifica- 
tion was made applicable to only five talukas of the Thana district, including Shahpur. 
On August 16, 1952, the Government issued notification No. 3490/49-IV under s. 6(2) 
of the Aot superseding the previous notification dated June 22, 1949, and fixed the 
maximum rent payable by the tenant at a rate equal to five times the assesament 
or at a rate equal to Rs. 20 per acre whichever was leas. This notification was made 
applicable to Shahpur taluka. On September 11, 1962, the Government iasned 
another notification (No. 3400/49-IV), under s. 6(2) of the Act superseding the 
notification dated August 16, 1952, providing that the maximum rent payable by 
a tenant was five times the assessment where the assessment did not exceed Rs. 4 
per acre and 2} times the assessment thereon where the assessment exceeded Re.4 
per acre or Re. 20, whichever was more. This notification was also made applicable 
to Shahpur taluka. 

On October 17, 1952, the Government issued the following notification :— 

Revenuo Department. 
Bombay Castle, 17th October, 1953. 
BOMBAY TENANCY AND AGRICULTURAL LANDS AOT, 1948. 

No. 3490/49-IV-(1) In exercise of the powers conferred by sub-section (2) of section 8 of 
the Bombay Tenancy and Agricultural Lands Act, 1948 (Bom. LXVI of 1948) and in 
of (i) Government Notification in the Revenue Department No. 8490/49-IV dated the llth 
September 1952 and (4%) Government Notifleation in the Revenue Department No. 3490/49-IV-(a) 
dated the 16th August 1952 and (iit) in supersession of Government Notification in the Revenue 
Department No. 1100/49 deted the 80th October 1950 in so far as it relates to Dohad Taluka of 
Panch Mahals district, Igatpuri taluka of Nasik District, Mandvi Taluka of Surat District, 
Akole Taluka of Ahmednagar District and (w) and: in supersesaion of Government Notification 
in the Revenue Department No. 1100/49 dated the 20th February 1952, in so far as it relates to 
42 Villages in Baglan Taluka of Nasik District specified in the schedule appended thereto the 
Government of Bombay is pleased to fx— 

(a) The following rates as the lower rate of maximum rent at which tho rent shall be payable 
by the tenants in respect of the lease of lands situate in the areas specified in Schedule 1 appended 
to this Notification :— . 

(4) In the case of lands on which assessment not exceedmg Re. 4 per acre is levied or is 
leviable according as the lands arè fully assessed or are totally or partially exempt from payment 
of asseasment a rate equal to five times the asseasment and 

(44) im the case of lands on which assessment exceeding Rs. 4 per acre is levied or is leviablo 
according a3 the lands are fully assessed or are totally or partially exempt fram paymant of 

1 (1950) 58 Bom. L. R. 402, 416, 5.0. 4 (1950) 52 Bom. L. R. 671. 


2 era} A. I. R. B. O. 382. 5 (1952) 3 8. O. R. 889 
3 (1878) L. R.5L A, 178. 
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asscsament a rate equal to two and a half times the assesament-or a rate oqual to Rs. 20 per acre, 
whichever is more.. 


1 


and pss 

(b) one-sixth of the crops of lands or its value as determined in the prescribed manner, as 
the maximum rent payable by tenants of lands situated in the areas specified m Schedule I 
appended to this Notification. 

(2) Nothing in paragraph (1) of this Notification shall apply to any land in respect of which 
the rent payable by a tenant is less than the amount calculated in the rates specified in pares 
graph {i). 

f Explanation.—For the purposes of para (f) an assessment shall not include local fund cess 
or any other sum levied in addition to assessment. 

re SCHEDULE I 

(1) Navapur Taluka and Akrani Mahal of West Khandesh District ; 

(2) Kalwan, Baglan, Chander, Dindori, Igatpuri, Malegaon and Nandgaon Taluka and 
Surgana and point (sic.) Mahals of Nasik District ; 

(8) Jawhar, Dahanu, Shahapur, Umbergaon and Nokhada Taluke of Thana District. 

(4) Bansada and Mandvi Taluka of Surat District. 

(5) Dadispeda, Nandod and Jhagadia Taluka and Saghbara and Valia Mahals of Broach 
District. 

(6) Santrampur, Kalol, Dohad, Godhra, Kalol and Jhalod Taluka of Panchmahals District. 

(T) Khedbrahma Bhiloda and Moghraj Taluka and Vijayanagar Mahal of Sabar Kantha 
District ; 

(8) Junnar and Ambegaon talukas of Poona District. 

(9) Akola Taluka of Ahmednagar District ; 

(10) Amatner, Erandol and Parole talukas and Edlabed and Bhadgaon pethas of Rast 
Khandesh District. 

SCHEDULE H 

(1) Akkaluwa Taluka of West Khandesh District. 

(2) Satpura Hills reserved forest areas in Raver, Yawal and Chopda Talukas only of West 
Khandesh District ; 

(8) Dharampur Taluka of Surat District. 

(4) Limkheda and Deogadh Baria Taluka of Panch Mahalg District. 


By order of the Governor of Bombay 
D. S. Bakhle, 
Secretary to Government. 

The petitioner applied to the High Court under s. 226 of the Constitution of India 
for the issue of a writ prohibiting respondent No. 1 and the Mamlatdar of Shahpur 
{respondent No. 2) from enforcing the notification dated October 17, 1952. The 
petitioner contended that the crop raised as far as kharif land was conoarned was 
valued at Rs. 288 per acre and as far as warkas land was concerned it was Rs.96 
— acre and that according to the maximum to be fixed under s. 6(1) of the Bombay 

enanoy and Agricultural Lands Act, 1948, in of kharif land, he would be 
entitled to recover Rs. 72 per acre from his tenant but by reagon of the notification 
his rent was reduced from Rs. 72 to Re. 20 and in the case of warkas land whereas he 
would be entitled to recover Re. 24 par acre under s. 6(Z) of the Aot, his rent was 
reduced from Rs. 24 to Ra. 5. 


This application was heard with Special Civil Application No. 1008 of 1953, in 
whioh, one Vasanlal (petitioner), who owned agricultural lands, which werg not 
irrigated, at Umbargaon in Thana district, contended that the effect of the noti- 
fication dated October 17, 1952, as far as he was concerned was that the one-tourth 
fixed under s. 6(Z) of the Act was reduced to yyth of the value of the crop. 


These two applications were heard with Civil Reference No. 10 of 1953 made to the 
High Court by W. V. Arbatti, Civil Judge, Junior Division, Kumta. The facta in the 
reference were that one Subraya (plaintiff) who owned certain lands in Kumta 
taluka filed a suit against one Narayan (defendant), his tenant, for balance of rent 
due to him, calculated at the rate of one-third of the crop share on the basis of a 
notification of the Mamlatdar declaring the average yield. Tho defendant contended 
that the plaintiff could not claim in excess of one-sixth share of the crop as fixed 
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by the following notification issued by the State Government on December 8, 1952, 
under 8. 6(2) of the Bombay Tenancy and Agricultural Lands Act, 1948 :— 


Bombay Castle, 8th December, 1952. 
BOMBAY TENANCY AND AGRICULTURAL LANDS ACT, 1948. 
No. 8490/49-IV-(b) In exercise of the powers conferred by sub-section (2) of section 6 
fh No. ETE Fy datod tha sth Tetea of the Bombay Tenancy and Agricultural Lands Act, 


1089 a 1948 (Bom. LXVII of 1948), and in superseasion of 
No. dated the Both October 
rol) No, 1100/49, dated the goth October Government Notifications in the Revenue Department, 


Danta Talukas of Bacaatanthe Disiriot Malpur noted in the margin, the Government of Bombsy 
Mabel of Beberkenthe Destrict, Shere Aad ig pleased to fix, in the case of land whether trrigated 
Ahanda Pardi or not, one-sixth of the of such land or its value 
Talukas and Valod Mahal of Surat District ; = cope 
RS Twin) No. oroo F, dated 16th Maroh, 1081; AS determined in the prescribed manner, as the maxi- 
sealant ay tata te ed mum rent payable by tenants of lands situate in the 
’ areas specified in the Schedule appended hereto. 
(oi) No. 1100/40 (a) dated the 29th 
19082 Ist 
Ra No. 110049 (b) dated tho 
1983. 
Ist 
SCHEDULE. 
(1) Banas Kantha District ; 
(2) Himatnagar, Idar, Prantij, Madosa and Bayad Talukas and Malpur Mahal of Sabar- 
kantha District ; 
(3) Mehsana District ; 
(4) Baroda, Padra, Savi, Karjan, Dabhoi, and Waghodia Talukas and Sinor Mahal of 
Baroda District ; 
(5) Lunawada and Shehra Talukas and Jambughoda Mahal of Panch Mahals District ; 
(6) Broach, Ankleshwar, Jambusar and Wagra Talukas and Amod and Hansot Mahals 
of Broach District ; 
(7) Chorasi, Olpad, Kamraj, Palsana, Navsari, Bulsar, Pardi, Chikhli and Berdoli Talukas 
and Gandevi and Valod Mahdls of Surat District ; 
(8) Bassein, Palghar, Wada, Bhtwandi, Kalyan, Murbad, Thane and Borivli Talukas of 
Thana District ; 
(9) Bombay Suburban District ; 
(10) Kolaba District ; 
(11) Ratnagiri District ; 
(12) Kolhapur District ; 
(18) Kanara District. 
By order and in the name of Governor of Bombay, 
D. S. Bams, 
Secretary to Government. 
The trial Judge came to the conclusion that s. 6(2) of the Bombay Tenancy and 
ioultural Lands Act, 1948, was ulira vires the State Legislature and under s. 113 
of the Civil Procedure Code, referred the follcwing questions to the High Court :— 
“l. Whether s. 6(2) of the Bombay Tenancy and Agricultural Lands Act, 1948, 
is invalid and inoperative being thira vires ? 
2. If not whether the impugned notification is beyond the scope of s. 6{2) of the said Act - 
and therefore invalid ? ” 
The trial a ey answered both the questions in the affirmative, observing in hie 
judgment as fi 
Aa T ‘started by aayhig Wt ln the function? the Brostuslal ¥ ceulanira inden asd bo etek 
Government of India Act, 1085, to legislate on matters enumerated tn List No. II. Now entry 
No. 21 quoted above provides for ‘land.’ This term has been extended by the words ‘that ix 
to say’ to include: 
i. Rights in or over land, 3 
i. Land tenures, 
iil, the relation of landlord and tenant, 
tv. the collection of rents, 
v. alienation and devolution of agricultural land. 
This amplification of the term ‘land’ both in the Government of India Act, 1985, and entry No. 18 
in the State Legislative List in Schedule VII of our Constitution strongly suggests that the framers 
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of the Constitution were not satisfied with leaving the term ‘land’ alone. They particularly 
emphasised that it is the Provincial Legislature alone that oan legislate on matters enumerated 
above and no other body. Not only that, we can extend these sub-heads also as they are merely 
{llustrattve. Whatever law is calculated to affect any of these enunciated factors cannot 
be passed by any other body than the Legislature. So, tt follows that any law made by any 
other body which seeks to trespass upon 

(t) the rights in or over land, 

(it) land tenures, 

(#4) the relation of landlord and tenant, 

(io) the collection of rent, 
is clearly ultra vires and that under the doctrine of constitutional trust if the Legislature has 
invested anybody with any such power that law is to that extent ultra vires the Legislature. 
The framers of the Constitution have very jealously guarded these factors from ‘Legislative 
indolence’ and intrusion by a foreign body over this field of legislation. Now, the notification 
dated December 8, 1952, under s. 6(#) is published at page 1657 in Part IV-B of the Bombay 
Government Gaxette dated December 18, 1952, as under: 


Pleased to fix in the case of land, whether irrigated or not, one sixth of the crops of such land or 
its value as determined in the prescribed manner, as the maxtmum rent payable by tenants of 
lands situate in the areas spectfied in the schedule appended thereto.’ 

This notification enacts that from a certain date tenants shall pay 1/6th of the crop of such 
land. By cl. 1 of s. 6 the Legislature made the law that a tenant aball pay 1/8rd of the crop as 
the maximum. So, when the Legislature applied tts legislative mind to the factors enumerated 
in (t) to (to) above and after giving its anxious consideration, it has laid down the polloy that the 
tenant shall pay 1/8rd share of such crop, can ft be said that in enacting s. 6(2) giving unlimited 
powers to fix to any lower rate of maximum rent payable, the Legislature has applied its legislative 
mhd and laid down the policy? In my opinion, after fixing the maxtnmm rent at 1/8rd, the 
Legislature has shown legislative indolence in givng a ‘blank cheque’ in the hands of the State 
Government to fix any lower rate without limitation. Now it oannot be denied for 2 moment 
nor is it necessary to illustrate the point by authorities that the question what quantum of rent 
should be paid by a tenant is a very vital matter that governs the very relation of landlord and 
tenant. It is the essence of that relation. Moreover ft is a matter which affects the rights of 
the parties in respect of theland. It is a matter which pertains very closely to ‘Collection of 
rents.’ So, when this matter of fixing a rate of rent acts as a lining to all the three items of the 
entry no. 21, tt is difficult how it can be treated as only an administrative detail. The Legislature 
declared its policy that the rent payable should be 1/3rd of crop. Let us assume that it also 
declared its policy that under certain circumstances the rate of rent should be still lower. But 
in declaring this policy the Legislature did not lay any limit up to which the rate of maximum 
rent payable may be reduced. The Legislature sat tight on the fence by ol. (T) of s. 6, but failed 
to catch sight to what extent the State Government should be allowed to stretch tts powers to 
determine the maximum rent payable. Under the existing provisions, the State Government is 
at liberty to ftx 1/10, 1/100th or 1/1000th the share of crop and thus set at naught the legislative 
trust that is reposed by the people in thetr Legislature. So we see that in enacting s. 6(2), the 
‘Legislature did not lay down any policy or expressed its will and therefore the power to issue 
notification cannot be called a power to fill in administrative or executive details. It is calculated 
encroachment upon the powers of the Legislature so as to eclipse the legislative functions enu- 
merated in items (i) to (iv) above. This delegation of legislative fonctions amounts ja 
breach of the constitutional trust and henoe ulira vires of the State Government. 

Now the question about the scope of entry No. 21 of the Provincial Legislative List had 
directly been on the judicial anvil in the United Provinces v. Atiqua Begum, 1951 A.LR. F.C. 16, 
at page 25. Sir Maurloe Gwyer C. J. has quoted the following passage from the judgment of 
Iqbal Ahmad J. in respect of the interpretation of entry No. 21. 

‘By the authority given to tt to make laws about the collection of rent, the Provincial Legisla- 
ture is, in my Judgment, authorised to provide about payment of rent in cash or kind, to fix 
the instalments in which rent is to be collected to make provision about abatement of enhancement 
of rent, to prescribe the conditions under which the rent may be remitted to regulate the method 
by which the rent is to be collected and legislate about kindred matters. The impugned Act, 
however, is not with respect to any such matters; it is, therefore, outside the scope of entry 
No. 21 of the Provincial list.’ (Omderlines mine). 
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The learned Chief Justice has criticised this judgment and has in fact enlarged the scope of 
entry No. 21. His Lordship observes : 

‘The general descriptive words in item No. 21 inolude ‘the collection of rents,’ and if a 
Provincial Legislature can legislate with respect to the collection of renta, it must also have power 
to legiglate with respect to any limitation on the powerof a landlord to collect rents, that is to 
say with respect to the remission of rents as well as their oollection...I have no doubt that legisla- 
tion with respect to the remission of rents is legislation with respect to a matter included in Item 
Not a1. 

It is, therefore, clear beyond doubt that tt is the function of the Provincial Legislature to 
make law in respect of ‘collection of rent’ and this item necessarily includes in tts fold the power 
to fix the maximum rent which a landlord may collect. The ‘pith and substance’ of the impugned 
notification is the maximum rent payable by a tenant conversely the maximum rent which a 
landlord may collect. The power thus exercised by the Notification is oo-extenstve with the 
ee ee a ee a 
notification thus completely eclipses the law made by the Legislature in oL (J) ofs.6. It is purely 
the function of the Legislature to say what rent should be payable by a tenant, and as the function 
of s. 6(8) is not only to Ali in administrative details or carrying out of the policy of the Legislature, 
it is submitted, tt amounts to delegation of legislative fonction to make law and hence wira vires 
the Provincial Legislature and therefore both s. 6(8) and the tmpugned notification are void. 
If authority were needed as to whether the unrestricted power of reducing the rate of maximum 
rent payable by a tenant amounts to a legislative power or not, I will only refer to the observations 
of Kania C. J. at page 178 in Jatindrenath v. Province of Bihar, [1949] A.LR.F.C. 175, wherem 
his Lordship observes : 

‘The power to extend the operation of the Act beyond the period mentioned in the Act 
prima facie is a legislative power. It is for the Legislature to state how long a particular legislation 
will be in operation. That cannot be left to the discretion of some other body. The power to 
modify an Act of a Legislature, without any Heniiation on the extent of the pamer of modification, is 
undoubtedly a legislative power.’ (Underlines mine). 

The last sentence is instructive. The power under cl. (2) of 8. 6 is certainly a power te 
modify s. 6(Z) without any limitation, and as such a legislative power, and therefore cannot be 
delegated. 

Now, before parting with this question I must make a reference to the rulings reported in 
52 Bom. L. R. 571, Narottamdas Jethabhat v. Alosious Pinto, and 88 Bom. L.R. 402 in the same 
case in appeal to the Supreme Court. The question volved in this case was whether s. 4 of the 
Bombay City Civil Court Act was ulira vires. Section 4 is as follows: 

_ ‘Subject to the exception specified in section 8 the Provincial Government may by notification 
in official gaszetts invest the City Civil Court with jurisdiction to receive, try and dispose of all 
suits and other proceedings of a civil nature arising within Greater Bombay and of such value not 
exceeding twenty-five thousand rupees as may be specified in the notification.’ (Underlines mine) 
Pursuant to this power the Provincial Government issued a notification on January 20, 1950, 
investing the Court with power to try suits up to the value of Rs. 25,000. The question was 
whether, in the circumstances, s. 4 was ultra vires. Chagla C. J. after reviewing a number of 
authorities observed at page 585 as follows : 

“These decisions made it perfectly clear to my mind that tt is not open to a Legislature, 
supreme and sovereign as tt may be within its own Provinoe, to delegate to any authority the 
power of legislation which has been entrusted to it under the Constitution. It is solely the 
privilege of the Legislature to make laws. In exercising that privilege tt may entrust subordinates 
and agents with the power to carry out its policy and to give effect to the legislation, but the 
subordinates and agents must act within the policy laid down by the Legislature. It cannot 
oregte a parallel or alternative law making authority. 

Now, applying once more these tests to the City Civil Court Act we find that the Legislature 
in the exercise of its legislative power has set up a Ctvil Court with a limited jurisdiction under 
s. 5 of the Act. It has not set up a Court with jurisdiction higher than ten thousand rupees. 
Having set up a Court of limited jurisdiction, it has given to the Provincial Government under 
s. 4 the power to confer upon that Court a higher jurisdiction up to twenty-five thousand rupees. 
Now, this power which is conferred upon the Provincial Government is a power which could 
oly have been exercised by the Legislature ttsef. What is left to the Provincial Government 
is not the carrying out of any details in deciding upon the territorial application of the Act nor 
foxing the time when the Act should come into force ; but the power itself of legislation, which, 
under the Government of India Act, the Provincial Legislature alone could exercise, vis., con- 
ferrng jurisdiction upon the Courts’. 
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Applying these tests to the impugned s. 6(8) of the Tenancy Act and the entry No. 21 of 
the Legislative List, we will find that by ol. (1) of s. 6, the Legislature fires the maximum rent 
as one-third of crop. Having done so the Legislature has given to the Provincial Government 
under s. 6(2) the power to fix a lower rate of the maximum rent payable by tenants. Now this 
power which is conferred upon the Provincial Government is a power which could only have been 
exercised by the Legislature itself. What is left to the Provincial Government is not the carry- 
ing out of any details in deciding upon the territorial application of the Act nor fixing thetime 
when the Act should come into force, but the power itself of legislation which under entry No. 21 
of the Government of India Act, the Provincial Legislature alone could exercise, vis. collection 
of rent, relation of landlord and tenant and rights in or over land. I have advisedly used the 
words of my Lord the Chief Justice simply to illustrate how fittingly this impugned section fits 
in in the frame of the quotation of his Lordship’s judgment. 

Now it is true that this judgment was not upheld in appeal to the Supreme Court. But 
their Lordships of the Supreme Court rejected the judgment on quite other grounds, they having 
held that in enacting s. 4 of the Act providing the maximum limit of Rs. 25,000 with which the 
City Civil Court could be empowered the Legislature had laid down a policy and expressed its 
will and that only the time and circumstances were left to be determined. But in case of s. 6(2) 
of the Tenancy Act these factors are absent. There is no limit fixed by the Legislature up to 
which alone the State Government could go as in the case of s. 4 of the City Civil Court Act. 
I will presently show how the judgment of the Supreme Court has hinged on this narrow point 
and how it can be distinguished on principle. 

In 58 Bom. L.R. 402 Fasl Ali J. dealing with the question of the validity of s. SEES, 
Civil Court Act observes at page 410 as follows: 

‘The section itself shows that the Provincial Legislature having exercised its Judgment and 

determined that the new Court should be invested with jurisdiction to try suits and proceedings 
of a ctvil nature of a value not exceeding Rs. 25,000, left it to the Provincial Government to deter- 
mine when the Court should be invested with this larger Jurisdiction, for which the limit had been 
fixed. It is clear that if and when the new Court has to be invested with the larger jurisdic- 
tion, that jurisdiction would be due to no other authority than the Provincial Legislature itself 
and the Court would exercise that jurisdiction by virtue of the Act itself...’ 
So, this observation of his Lordship is clearly distinguishable in s. 6(2) of the Tenancy Act 
as there is no limit fixed by s. 6(3)of the Act and the fixing of the 1/6th of crop by notification 
cannot be said to be done by virtue of the Tenancy Act itself. The observations of Mahajan 
J. at page 416 of the Report also are clearly distinguishable and a good support to my view of 
s. 6(2) can be found. His Lordship while dealing with the application of the legislative will to 
s. 4 observes : 


‘ Without applying its mind to the question as to whether the new Court which it was setting 
up should have a jurisdiction higher than Rs. 10,000, how could the Legislature possibly enact 
in a. 4 that the pecuniary jurisdiction of the new Court would not exceed Rs. 25,000. The 
fixation of the maximum limit of the Court’s pecuniary jurisdiction is the result of exercise of 
legislative will, as without arriving at this Judgment it would not have been able to determine 
the outside limit of the pecuniary jurisdiction of the new Court. The policy of the Legislature 
in regard to the pecuniary jurisdiction of the Court that was being set up was settled by 
as. 8 and 4 of the Act and it was to the effect that initially its pecuniary jurisdiction will be 
limited to Rs. 10,000 and that in future if circumstances make it desirable—and this was left to 
the determination of the Provincial Government—tt could be given jurisdiction to hear cases 
up to the value of Rs. 25,000.’ Further his Lordship quoting a passage from Queer v. Burah, 
observes at page 417: 

‘The true distinction is between the delegation of power to make the law which nesessarily 
involves a discretion as to what tt shall be and conferring autbority or discretion as to its execu- 
tion, to be exercised under and in pursuance of the law. - Objection may be taken to the former 
but not to the latter’. If we apply this test tt cannot be denied that by virtue of the impugned 
s. 6(2) of the Act, the Legislature delegated the power to make law necessarily involving a dis- 
cretion as to what should be the rate of the maximum rent payable by & tenant, tt can in no 
sense be said that s. 6(2) conferred authority or discretion as to execution of the legislative policy 
to be exercised under and in pursuance of the law. It is one thing if the Legislature had said 
‘Well, we ftx the maximum rent at 1/8rd of crop and empower you to reduce the rate of rent under 
certain circumstances, say not lower than 1/10th or 1/20th’ and quite another thing if the Legis- 
lature says “Wo fix the maximum rent at 1/8rd crop, but you may fix a lower rate of maximum 
rent to whatever limft you choose.” In the former case it can be said that the Legislature 
applied its mind since it set down a limit, while in the latter case there is a total altsence of any 
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legislative will. Quoting the passage from the judgment of Chagla C. J. which I have quoted 
above in para 28, Mahajan J. observes at p. 418 as follows: 

“It seems to me that the above observations are based on a construction of ss. 8 and 4 of 
the Act which these sections cannot legitimately bear. As already observed, the Legislature 
set up a civil Court for Greater Bombay and decided that, to start with, tt will have pecuniary 
jurisdiction up to Rs. 10,000. It also decided at the same time that it would also have juris- 
diction up to Rs. 25,000 as soon as the circumstances necessitate it.’ 

These observations clearly point out from what angles their Lordships of the Supreme Court 
have looked at the judgment of Chagla C. J. They say that the Legislature had defined the limit 
of the Jurisdiction of the Court in unmistakable terms and therefore the policy of the Legislature 
was clear. If we apply these observations and read s. 4 of the Bombay City Civil Court Aot 
conversely that is to say if without defining the limit of Ra. 25,000 the Legislature had left it 
to the discretion of the Provincial Government, it would have been objectionable and that is 
exactly what has happened in the oase of s. 6(2) of the Tenancy Act. The observations of Das 
J. on page 482 are to the same effect. On all these considerations, the conclusion ts irresistible 
that sub-s. (2) of s. 6 of the Tenancy Act is ultra vires the Legislature and it is submitted that the 
impugned notification issued under a void section is also void.” 

The two applications and the reference were heard together. 
Special O. A. 1480 of 1968. 


M. R. Parpta, with Thakordas Madgavkar d Oo., for the petitioner, 
M. P. Amin, Advocate General, with M. M. Desai and V. S. Desai, for the 
Government Pleader, for the respondents. 


Special OC. A. 1008 of 1968. 


B. N. Gokhale, with V. M. Limaye, for the petitioner. 
HM. P. Amin, Advooate General, with M. M. Desai and FV. J. Desat, for 
opponents Nos. l and 2. 


Civil Reference No. 10 of 1953. 


M. P. Amin, Advocate General, with M. M. Desai and F. 85. Desas, for the raferor. 
E. A. Jahagirdar, with N. M. Shanbhag and V. M. Inmaye, for the plaintiff. 
Q. N. Vaidya, for the defendant. 


Cnacta C.J. There are two petitions made under art. 226 of the Constitution 
challenging sub-s. (2) of s. 6 of ne Bombay Tenanoy and Agricultural Lands Act, 
1948, as being «lira vires of the Legislature and also challenging a notification issued 
by Government under that sub-section. There is also a reference made to us by the 
Civil Judge, Junior Division, Kumta, who had a similar question to consider and who 
has taken the view that sub-s.(2) of s. 6 is ultra vires and has made a reference under 
8. 113 of the Code of Civil Procedure. The learned Judge has given a very able and 
carefully considered judgment and his judgment has been of considerable help to us. 


Section 6 of the Tenanoy Act provides for the fixation of a miximum rent and the 
maximum rent whioh a landlord is entitled to recover may be fixed irrespective of any 
agreement, usage, decree or order of the Court or of any law, and sub-s.(Z) provides 
that the maximum rent payable by a tenant for the lease of any land not, 
in the case of an irrigated land, exceed one-fourth and in the case of any other land 
exceed one-third of the crop of such land or its value as determined in the prescribed 
mannér. Then comes sub-s. (2) which confers certain power upon the State Govern- 
ment and the power is to issue a notification to fix a lower rate of the maximum rent 
payable by the tenants of lands situated in any partionlar area or may fix such rate 
on any other suitable basis as it thinks fit. In the case of the two petitions before us 
under art. 226, the notification challenged is dated Ootober 17, 1952, and by 
that notification the rate of maximum rent payable by the tenants is fixed by Govern- 
ment in the case of lands specified in sch. I on which assessment not exoeeding Rs. 4 
per aore is levied or is leviable according as the lands are fully assessed or are totally 
or partially exempt from payment of assesament, at a rate equal to five timea the 
assessment, and in the case of lands on which assessment exceeding Re. 4 per acre 
is levied or is leviable according as the lands are fully assessed or are totally or 
partially exempt from payment of assessment, at a rate equal to two anda half times 
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the assessment or a rate equal to Re. 20 per sore, whichever is more, and one-sixth 
of the crops of Jands or ita value as determined in ie prpaoribed manner, as the 
- maximum rent payable by tenants of lands situated in area spocified in sch. IT 
appended to the notification. The lands of both the petitioners are situated in 
ach. I and therefore they are governed by the first part of the notification, and the 
petitioner in Special Civil Application No. 1480 of 1953 points out that the atop 
Taised as far as kharif land is concerned was valued at Rs. 288 acro and as far as 
varkas land is concerned it was Re. 96 per acre, and it is pointed out that 
according to the maximum to be fixed undor sub-s.(Z) of s. 6 he would be entitled to 
recover Rs. 72 from his tenant, but by reason of the notification challenged his rent 
is reduced from Ra. 72 to Ra. 20 in the oase of kharif land, and in the case of varkas 
land whereas he would be entitled to recover Ra. 24 per acre his rent is reduced from 
Rs. 24 to Re. 5; and the petitioner in Special Civil Application No. 1008 of 1953 
pointe out that as far as he is concerned the effect of the notification challenged is 
that the one-fourth fixed under sub-s. (1) of s. 6 has been reduced to 1/34th of the 
value of the crop. As far as the reference is concerned, the notification challenged 
is dated Decem 8, 1952, and that notification fixed the maximum rent at one- 
sixth of the value of the orops whether the lands are irrigated lands or not. 


The challenge to these notifications is on two grounds. The first ground is that 
sub-s.(2) of a. 6 is ulira vires of the Legislature because it constitutes delegated 
legislation. The other ground of the challenge is that even assuming sub-s. (2) 
ofs. 6 was inira vires of the islature, the notifications issued and challenged are 
beyond the soope and ambit of sub-+.(2). We will deal with the first contention 
first, because if the petitioners are right and if sub-s.(2) is ultra vires, no question of 
considering the validity of the notifications will arise. The doctrine o delegated 
legislation has bean known and canvassed by Constitution writers for a considerable 
period. In England it was not much canvassed because the British Parliament 
being sovereign no question of the ultra vires nature of any legislation would ever 
arise. But it was particularly canvassed in America because the American Constitu. 
tion is based on the principle of separation of powers, and the view taken there was 
that the Legislature bei one organ of the State and that organ being separate from 
the executive and the judioature, the functions entrusted by the Constitution to the 
Legislature could not be delegated to any other functio . This principle of dele- 
gated legislation was also expounded by the Privy Council in many oases when the 
question arose with regard to legislation enacted by Legislatures in the dominions. 
As far back as The Queen v. Burah}, the Privy Council, while emphasising the fact 
that Legislatures in India were sovereign within their own ambit, pointed out. 
certain limitations upon the legislative power arising out of the doctrine of delegated 
legislation. ` At one time it was the fashion to draw a distinction between delegated 
legislation and conditional legislation and it was suggested that while delegated legisla- 
tion was prohibited, conditional legislation was permissible. It was said that if 
the Legislature passed a law and left it to an outside agency to determine the time at 
which the law should come into force or to determine the place to whioh the law should 
be applied, then it was conditional mi: ree and the legislation became absolute 
when the conditions were satisfied, and it was open to the Legislature to leave it to 
the outside agency to determine when the conditions should be satisfied and when 
law should become absolute. But in our opinion the true principle of delegated 
legislation is not so much a distinction between delegated lowidlation and conditional 
legislation or subordinate or ancillary legislation as the principle that it is solely 
the fanction of the i ture to legislate and it is not open to the Legislature to 
delegate the essential function of legislation. If the Constitution entruste to the 
Legislature the duty, responsibility and even the privilege of legislating, then the 

i cannot set up a parallel oo-ordinate authority and oonfer upon that autho. 
tity the power which is entrusted to the Legislature itself, nor is it competent to the 
Legislature to efface itself or abdicate itself and permit some other authority to take 
its place. Therefore, the limitation upon a Legislature, which is not sovereign like 
the British Parliament but whioh is the creature of the Constitution, is that it cannot 
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legislate in a manner which wouldiresult in ite entrusting essential legislative 
funotions to some other authority. It has also been said that it is an essential 
legislative function for the Legislature to lay down broadly the policy of legislation, 
to give at least an indication of what ita policy is, and it is open to the islature to 
leave to an outside agenoy the execution and the enforcement of that policy. The 
doctrine of delegated legislation has undergone certain changes duo inevitably to 
the complexity of modern life, to the fact that the State is fast becoming & 
welfare State, to tho necessity of innumerable details being looked into, and 
various inquiries and investigations being made before the policy determined 
upon by the Legislature oan be effectively carried out. Ina simpler age the doctrine . 
of delegated legislation had a more powerful sway than it has in our own complicated 
and diffoult times. Even in America, the home of this doctrine, the Supreme Court 
has to a large extent minimised the importance of the doctrine and refused to enforce 
itin all its rigour. Ass matter of fact in the whole history of the American Supreme 
Court there have been only two Federal laws which have been held invalid on the 
und of delegated legislation, and as pointed out by John P. Frank in his recent 
ook “Cases on the American Constitution” : 
“During World War II acts which delegated power extremely broadly were upheld; and in 
the present climate of judicial opinion, tt is improbable that any act which Congress garntahes 
with even an appearance of a ‘standard’ to guide executive- discretion will be invalidated.” 
Now, as far as our country is concerned, the history of this doctrine need not be 
traced from ita very inception because that has been done in several cases both of 
this Court and of the Federal and the Supreme Courts, but it is necessary to refer to 
some recent judicial decisions. This Court in Narottamdas Jethabhai v. Philips 
had to consider the validity of s. 4 of the Bombay City Civil Court Act. That 
section empowered the executive to increase the jurisdiction of the new Court which 
had been set up from Ra. 10,000 to Rs. 25,000, and the view taken by this Court was 
that that constituted delegated legislation. Wo held that it was for the Legislature 
to invest Courts with jurisdiction, and to the extent that the Legislature had delegated 
that power to the executive it constituted delegated legislation which was prohibited, 
and therefore s. 4 was ulira vires. In the judgment of the Court certain principles 
as to delegated legislation were laid down. At p. 580 it was stated : 

“It is clear, and I shall presently refer to the authorities, that the Legislature cannot 
abrogate its legislative functions. It cannot efface itself and set up a parallel legislative 
authority. It cannot delegate its legislative functions; tt must be the sole authority to lay down 
the policy of the law and to enact the general principles which should be embodied in the legis- 
lation which is placed on the statute book. But to the extent that its policy has to be carried 
out in details and in particulars, it may leave to a subordinate authority or agency the task and 
function of doing so. It can never be open to such subordinate authority or agency to Jay down 
any legislative policy ; that would be for the Legislature to abrogate tts functions.” 

Again, at p. 585: 

“but it is not open to the Legislature to efface ttself and to substitute in its place another 
authority with co-ordinate power.” 
Farther on at p. 586: 


‘It is solely the privilege of the Legislature to make Jaws. In exercising that privilege 
it may entrust subordinates and agents with the power to carry out its policy and to give effect 
to the legislation, but the subordinates and agents must act within the policy laid down by the 
Legislature. It cannot create a parallel or alternative law-making authority.” 

Now, this matter went to the Supreme Court and the Supreme Court reversed the 
decision of this Court taking the view that the policy of the Legislature was clearly 
indicated in s. 4 inasmuch as the i had stated in that section that the maxi- 
mum limit of the jurisdiction of the City Civil Court should be Rs. 25,000, and what 
was pointed out by the Supreme Court was that when the Legislature laid down that 
limit, it obviously applied its mind to the question that the limit of the jurisdiction 
of the City Civil Court should be raised, but left it to the executive to determine the 
time when the jurisdiction should be raised, and therefore the Supreme Court differed 
from this Court and held that s. 4 of the City Civil Court Act did not constitute delegat- 


1 (1950) 52 Bom. L. R. 871. 


4 i ; $ . 
1963.] CHIMANLAL DIPOHAND 0. BOMBAY STaTR (4.0.J.}Chagla O. J. 381 


Pf Sure s r ae r : 4 

ed legislation as understood in the authorities. But it may be said that the Supreme 
Court accepted the principles which this Court had laid down as to what constituted’ 
delegated legislation. ere the Supreme Court differed from this Court wasin the’ 
application of those principles to s. 4 of the City Civil Court Act. It is necessiry to 
emphasise that there was no difference between the Supreme Court, with respect, 
and thia Court as to the correct principles which should be applied in deciding whether 
a.certain legislation was ultra vires on the ground that the delegated legislation was 
beyond the power of the Legislature. Mr. Justice Mahajan in State of Bombay v. 
Narottamda.) 


referring to certain observations of mine in the judgment in Narottam- 


das Jethabhai v. Phillips’, says this (p. 416) : 
w, '!...I am therefore af the opinion that the learned Chief Justice was not right in saying that 
the legislative mind was never applied as to the conditions subject to which and as to the amount 


up to which the new Court could have pecuniary jurisdiction. AN that was left to the discretion ' 


of the Provincial Government was the determination of the olroumstances under which the new 
Court would be clothed with enhanced pecuniary jurisdiction. The vital matters of polloy 
having been determined, the actual execution of that policy was laft to the Provincial Govern- 
ment end to such conditional legislation no exception could be taken.” 
Again, Mr. Justice Das says (p. 432) : 

“...Here there is no effacement of the Legislature, no abdiostion of the legislative power. 
On the contrary, the proper Legislature has exercised ita judgment as to the possible necessity 
for the extension of the pecuniary jurisdiction of the new Court and the result of that judgment 
has boen to legislate conditionally as to such extension and that the condition having beon. fal- 
filled by the issue of the notification by the Provincial Government, the legislation has now be- 
come absolute.” 

Then came a very important judgment of the Supreme Court which was delivered 
on a reference made by the President of the Republio, and the judgment is reported in. 
In re Art. 143, Constitution of India, ee. The reference was made under art. 143 
of the Constitution and the President asked the opinion of the Supreme Court on three 
questions which were submitted to it for ita consideration, and report, and the three 
questions were with regard to the legality of certain provisions of the Delhi Laws 
Act, 1912, the Ajmer-Merware (Extension of Laws) Act, 1947, and Part C States 

` (Lawa) Act, 1950, and in substance what the Supreme Ccurt had to decide was 
whether it was competent for the Legislature to empower the Provincial Government 
to extend to the Provinoes concerned any enactment which wag in force in any part 
of British India with such restrictions and modifications as it thought fit, and the 
majority of the Sapreme Court took the view that these provisions were valid, the 
minority on the other hand taking the view that these provisions constituted delegat- 
ed legislation and therefore they were wlira vires. It has been suggested by the 
Advocate General that this decision revolutionises the doctrine of delegated legisla- 
tion as understood in these Courts for all these years. It is urged that the reme 
Court has practically givan a quietus to that doctrine and that doctrine no longer 
PEA ee eee Therefore, according to the 
Advocate General, now Legislatures are absolutely free to delegate whatever powers 
they think proper to the executive or to any other agency, and on whatever other 
und the legislation may be challenged, it is no lo open now to challenge the 
islation on the ground that the Legislature had d: ted its legislative fanction 
which it wea not competent to do. i 

Now, with respect to the Supreme Court, there are severs] judgments and most 
of them are very long judgments and different learned Judges have taken different 
Views on various questions that aroge for consideration before them, and we have to 
gather as best as we can what was the majority view on a particular point. The 
mere fact that the majority of the Judges of the Supreme Court came to the conch. 
sion that the laws they had to consider were valid does not necessarily lead to the 
inference that they came to that conclusion because they held that the doctrine of 
delegated legislation no longer held the field. It was open to the learned Judges, 
with respect, to come to that conclusion even on a consideration that although the 
doctrine still held good, on the applicstion of that doctrine the laws acoording to them 
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wero valid, and as we shall presently point out it seams to us that this decision of the 
ə Court haa made no appreciable difference to the principles underlying the 
doctrine of delegated legislation to which reforence has bean e. The most that 
can be said is that those principles are more broadly applied than they were applied 
in the , and as we osanna Gage already ee out that in the context of modern 
times it would be impossible to give to the doctrine of delegated legislation a narrow, 
hari F and conservative interpretation. But it would be equally wrong to 
that e Court by one stroke of the has completely destro the 
doctrine of ted legislation. It is not at all correct to say that the Supreme 
Court has laid down that after ‘this decision it is open to a Legislature to efface itself 
or to abdicate ita oasential legislative functions or for a Legislature to set up & paral- 
lel co-ordinate authority and confer upon that authority the legislative power and 
functicn which has been conferred upon it under the Constitution. Even on the 
question of policy it seems that the majority view was that the laying down of broad 
polioy was the function of the Legislature and even that function could not be dele- 
_ Tt is true that it was emphasised that the policy may not be laid down in 
ils, but the Legiclatare must give a cleer and pin indication of what its polioy 
wos eo that after sc indicating ita policy it could leave it to some other agency to 
carry out that policy. : 
The learned Chief Justice who was in the minority at p. 346 made it clear that he 
adhered to what he had stated in Jatindra Nath Gupta v. The Province Bihar!, 
vix. that the power of delegation, in the sense of the Legislature conferring power, 
on either the executive Government or another authority, to lay down the policy 
underlying a rule of conduct-is not permitted. He pointe out-that the reasion 
“delegation” has been loosely used, but givi “delegation” the moaning which has 
always been given to it in the decision of the Privy Council (p. 348) : 
_ u whet I stated in ‘Jatindra Nath Gupta’s case,’ as the legislature not heving the power 
of delegation is, in my opinion, correct.” i 
He further saya (p. 346) : ‘ 

“ ‘The essential of the legislative fanotions, vis. the determination of the legislative policy 
and ita formulation as a rule of conduct, are still in the Parliament or the State Legislatures as 
the case may be and nowhere else.” 

Mr. Justico Mahajan who was alao in the minority at p. 387 says : 

“I have again no hesitation in holding that our constitution makers accepted the American 
doctrine against delegation of legislative power, and on grounds of administrative convenience 
and to meet particular oiroumstences they carefully made exprees provisions within the oon- 
stitution for devolution of power in those eventualities.” 


r 


in a particular case.” 

Mr. Justice Bose at p. 439 comes to the conclusion that the Indian Parliament could 
i te along the lines laid down in The Queen v. Burah ; and Mr. Justice Das lays 

down two tests (p. 428) in order to determine the validity of a law and the two tests 

. are: (1) Is the law within the legislative compatency fixed by the instrument creat- 

ing the Legislature? and (2) the Legislatare effaced itself or abdicated or 

destroyed its own legislative power f The learned Judge points out that there may be 
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PA PATEE executive would act if important powers ware delegated 
to it, and the learned Judge says (p. 431) : 

s _In any.case thare was no need to feel perturbed by the possibility of the executive doing 
something wrong by mistake or oven by design, for if is did it was easy enough for the legislature ` 
to put ita foot down, rectify the mistake or nullify the wrong doing or, if need be, to withdraw 
the matter into its own hand.” 

Farther, the learned Judge observes (p. 431) : e 

‘“|,.Apart from this the judicial decisions, as I -apprehend them, quite clearly establish that 
the power of delegation is a oomponent part of the content of legislative power and once this 
power of delegation is conceded, there is no limit to it except what I have mentioned.” (The 
limit being what bas been already drawn attention to by the learned Judge at p. 428). 

Then we come to the judgment of Mr. Justice Sastri, as he then was, on which strong 
reliance has been placed by the Advocate General. It is true, eat ies mato Md 
learned Judge, that he has gone beyond the opinion expreesed by his co price on 
the doctrine of delegated legislation. At p. 370 the learned Judge says, discussing 

the doctrine of delegated legislation in American constitutional law : 

“.. Without such a doctrine being incorporated in the Constitution and made its structural 
foundation, the maxim ‘delegatus non protest delegare’ could have no constitutional status but 
could only have the force of a political precept to be acted upon by legislatures in a democratio 
polity consisting of elected representatives of the people in the discharge of their function of 
making laws, but cannot be enforced by the court as @ rule of oanstitutional law when such 
function is shirked or evaded.” 

And the learned Judge alse took the view that the Indian Legislature could do in the 
matter of delegating ite legislative powers what the British Parliament could do and 
he expressed surprise (p. 370) : 

"Tt would indeed be strange if, in framing the constitution of the Independent Repnblio 
of India at the present day, ite makers were to ignore the experience of legislative bodies all the 
world over and to deny to Parliament a power which ita predecessors unquestionably possessed.” 

Fortunately, we have a later decision of the Suprame Court and that decision makes 
it perfectly clear that in giving the opinion to the President the majority of the Judges 
bave not really altered the view of the law of the Supreme Court as embodied in 
State of Bombay v. Narottamdas. The judgment to which we sre referring is The 
State of Bihar v. Maharajadhiraja Sir Kameshwar Singh of DarbAangat. In that 
case what was challenged was the Bihar Land Reforms Act and that Act provided 
for compensation to be paid to landlords and the compensation was payable partly 
in cash and partly in bonds. The compensation was to be paid in 40 equal instal- 
ments and s. 43(2)(p) of that Act gave power to the State Government to e rules 

providing for the proportion in which compensation should be payable in cash and 
in bonds and the manner of payment of such compensation, and what was contended. 
wae that this provision was void on the ground that the Legislature instead of deter- 
mining compensation itself had left it to the State Government, and this argument 
was repelled by the learned Chief Justice of India at p. 912 in the following words : 

‘‘,..The legislature has spplied ita mind to the form in which compensation has to be paid 
and has fixed the number of equal instalments in which it should be paid. It has also provided 
for payment of interest an the compensation amount in the meantime. The propartian in which 
the compensation oculd be paid in cash and in bonds and the intervals between the metalments 
have been left to be determined by the executive Government as those must necessaily depend 
on the financial resources of the State and the availability of funds in regard to which the exw- 
cutive government alone oan have special means of knowledge. By no standard of permisalble 
aa Sc a a i aaa 
be held incompetent,” 

It is clear therefore that in this later judgment the learned Chief Justice of India 
thought that when a legislative provision was challenged on the ground that it bon- 
stituted d ted legislation, it to be considered in the light of well defined and 
well tests. The learned Ohief Justice of Indis' does not take the view in 
this case that there was no limitation upon the Legislature as to the extent to which 
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it could oleae ib on falictions ; and Mr. Justico Mahajan wha -concurred with 
the learned Chief Justice expressly refers to the vase of State of Bombay v. Narot- 
tamdas, and comes-to the conclusion that the delegation to thia extent is permissible, 
in view of the decision of this Court in that case. The learned Judge proceeds (p. 954): 
“The legislataro applied its mind to the question of the method and manner of payment 
of compensation. It settled ita policy and the broad principles. It gave the State Government 
the power to determine matters of detail after hsving settled vital matters of policy. It cannot 
be said that the legislature did not apply its mind to the subject-matter of the legislation and 
did not lay down a policy.” L . - ` 
And Mé. Justice Das at p. 1005 repeats the tests ho has laid down in the case of In 
re The Del Laws Act and says that he would haye dismissed the argument as to, 
delegation in limine because in this case the Legislature has not.abdicated or effaced. 
iteelf in the sense the learned Judge had explained in his opinion in that oase. : 

_Therefore, it id clear on a review of these decisions that it is still incumbent upon-the 

Coutt, when a legislation is challenged on the ground that it constitutes delegated 

legislation, to consider whether in delegating certain power to the Government cr to 

an outside agency the Legislature has divested itself of any cesential legislative 

fanction. It is lso incumbentupon the Court to consider whether the power has been. 

delegated to the Government after the Legislature has laid down the vital policy. 

Once the policy is laid down and is made clear in the Act itself, it would not be for the 

Court to consider the extent and the nature of the delegation ; that must be left to the 

discretion of the Legislature. The Court will not and cannot eay that the Legislature 

should have delegated up to this point and not beyond it: The Court cannot say. 

that delegation would have wo out better if the Legislature had kept with iteelf 
some of the powers rather than conferrmg them upon Government or an outside 

agency. If the tion does not constitute a delegation of essential legislative 

fanctions and if the delegation does not result in the outside agency laying down the 

policy and not the Legislature, then the delegation must be upheld as within the‘ 
competence of the Pan Tt is from this point of view that we must now 

approach the impugned piece of legislation, viz. sub-s. (2) of 8. 6. 

_ ‘Now, what is argued, and argued with considerable force, is that the Legislature 
under s. 6() had laid down the maximum which a tenant is liable to pay and which a 
landlord is entitled to receive, and the Legislature under sub-s.(2) has empowered 

- the’ Government to lower that maximum. But the Legislature has not indicated 

what the minimum should be which the landlord should be entitled to receive as rent 

and which the tenant would be Hable to pay as rent. It is, therefore, urged that if., 

sub-s.(2) was a valid piece of legislation, it would be open to the State Government 

to ge on reducing the rent to which a landlord would be entitled without any limit 
a situation may come about where the landlord may not receive any rent at all. . 

It'is contended that the Legislatute has laid down no policy with regard-to the limit, . 

upon the reduction of the rent a landlord is entitled to receive. The only policy it 

has laid down is as to the maximum which the tenant is liable to pay, and it is further: 
urged that the policy of what the minimum should be is left to the State Government. 

Tt is said that this is not a case of carrying out or enforcing a policy.- This is a case 

of laying down the policy itself, and therefore according to the principles we have just 

indicated the legislation should be held to be bad. ; 

In order to understand the policy of the Legislature it is necessary, to consider why 
the BomBay Tenancy and Agrioultural Lands Act, 1948, was enacted. It is an. 
ameliorative measure and it is being pat on the statute book in furtherance of the 
palicy of the Legislature to give relief to the poor peasants and tenanta of the State. 
One of the objects which is clearly and emphatically stated in the preamble is the 
improving of the economic and social conditions.of peasants; and it is in the hight of 
this objective which the Legislature, had in mind that s. 6 must be undertsood. In | 
fixing the maximum rent which the tenant was liable to pay, the Legislature took . 
into consideration the social and financial conditions of the tenants in the State of 
Bombay, and takirig 4 broad view of the matter the Legislature laid down as a policy, | 
that in no cade with which it was deeling should the tenant be made liable to pay more 
than the maximum it had indicated. Butthe Legislature obviously realised that it 
could not possibly deal with all cases that might come up for consideration, that it 
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could not deal with distress or exceptional circumstances, that it could not deal with 
partioular areas where conditions of ts may be worse than the’ oonditions in 
any other parts of-the State, and it left to the State Government to carry out ita 
policy of improving the economico and social conditions of peasants by reducing the 
maximum rent payable by the tenant and leaving it to Government to decide in the 
light of special circumstances what the minimum should be. It is not correct to say 
that the minimum may be a oypher and that it is open to the Government under 
8. 6(2) to either deprive the landlord of any rent whatsoever or to fix a rent wlfich 
would be purely illusory and in substance no rent at all. The whole of s. 6 is based 
on the assumption that a landlord is entitled to receive rent and a tenant is liable 
to pay rent. The object of the Tenancy Aot is not to liquidate the landlords and to 

ut an end to landlordism. The Aot proceeds on the basis that in the State of Bom- 
te there will be landlords and there will be tenanta, and what the Aot intends to do 
is to te the relations between landlord and tenant,and the most important re- 
lation that had to be ted was the payment of rent by the tenant and the receipt 
of rent by the landlord. Therefore, in one sense there is a natural minimum pro- 
vided by the terms of s. 6 itself and that natural minimum is that the landlord must 
receive some rent for the land which he had let out to the tenant. The grievance 
of the petitioners is that the Legislature in fairness to the landlords and in order to do 
justice to them should have provided a minimum below whioh the rent should not 
fall. Itis said that the duty of the Legislature was not merely to be fair and equitable 
to the tenants, but it was equally the duty of the Legislature to be fair and equitable 
to the landlords. 

We must confess that it would have been much better if the Legislature had given 
in the Aot itself some indication as to the minimum below which rents receivable by 
the landlords should not fall. In fairness to the landlords it must be stated that 
they have a right to know what their future is and what they should expect from 
moneys they have invested in the lands. Mr. Jahagirdar is perfeotly right when he 
tells us that if national interest demands that lands should be cultivated, that pro- 
duction should be imoreased, and that modern methods of agriculture should be in- 
troduced in our State, the landlords should also be made to feel that they have a 
stake in the lands which they own, and this feeling of uncertainty, of instability, a 
fear that rents ent go on being decreased at the sweet will of Government, is not a 
feeling which should be enoouraged in the landlords and it is certainly not in the 
interest of the State. It is a pity that the Legislature has not kept legislative control 
over the notifications which Government may issue from time to time. In the old 
Act of 1939 sub-s. (3) of s. 15 provided that every notification shall be placed before 
each chamber of the Provincial Legislature and shall be liable to be rescinded or 
modified by & resolution passed in which each of the said Chambers concours during 
the next following session. It is a trite warning, but a warning which may well be 
repeated that it is never safe to invest the executive with sits and vast powers. 
The Legislature exists in order to control the executive, and although it may be dif- 
ficult for the Legislature to control every stage of a reform which it has embarked 
upon, it should as far as possible at least keep control over the major decisions which 
the executive might take in furtherance of the policy laid down by the Legislature. 
But it may be pointed out that although the Legislature has not fixed the minimum, 
every reduction which the Government may bring about by a notification in the rents 
receivable by the landlord can only be in furtherance of the policy laid down by the 
Legislature and the policy is, as pointed out, the improvement of the social and eco- 
nomio conditions of the peasants. When one analyses the matter, the real apprehen- 
sion on the part of the landlords is not that the Government will reduce rents in the 
economio and social interest of the ts, but that it will reduce rents arbitrarily 
and capriciously. In deciding Saaie w Dedas piece of legislation is bad on the 
ground that itis i an ears it is not open to usto consider that the delegated 
authority may act arbitrarily and capriciously and not in furtherance of the policy 
laid down by the Legislature. 

Therefore, in our opinion, sub-s. (2) of s. 6 is enacted after the Legislature had 
applied its mind to the vital policy underlying the statute and after it had come to 

conclusion that that policy should be enforced and carried out by the Government 
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reducing the maximum rent fixed by it, the reduction to be brought about to suit 

ial conditions and special localities. If this be the correct view of the impugned. 

lece of legislation, then obviously a challenge against it on the ground that it is 
tail egislation cannot stand. 

Turning now to the other attack made on the notifications, which is on the ground. 
that they are beyond the scope of sub-s.(2) of a. 6, it is first necessary to)construe gub- 
s. (2) and then to decide whether on that construction the notifications are beyond 
the scope of the sub-section. It may straightway be stated that the used. 
by the draftaman is by no means very appropriate and much of the diffi ty has 
been caused by the loose language in the sub-section. Sub-section (2) provides. 
that the Government may by notification in the Official Gazette fix a lower rate of the 
maximum rent payable by the tenants of lands situate in any particular area or may 
fix such rate on any other suitable basis as it thinks fit. In sub-s.(1) the expression. 
used by the Legislature was “the maximum rent payable by a tenant.” In sub- 
8. (2) @ new expression is introduced, viz. “a lower rate of the maximum rent,” 
Obviously it means the aame thing and what it oontemplates is that the maximum rent 
fixed under sub-s. (7) by the Legislature itself may be reduced by the State Govern- 
ment. Why it was necessary to use the expression “rate’’ it is difficult to understand. 
The lower rate may be fixed in any particular area and power is also given to the 
Government to fix the rate not on the basis indicated in sub-s.(Z) but on any other 
suitable basis, and the selection of the basis is left entirely to the discretion of the State 
Government. The basis in sub-s. (1) is crop grown on the land or the value of the 
crop, and there is also a distinction made between irrigated and non-irrigated land. 
But Government may fix any other rate and in fixing any other rate it may adopt. 
a basis different from the basis laid down by the Legislature in sub-s. (1). 

The attack aor the notification is on three grounds. In the first oe it is 
suggested that pri ee the scheme of the Act and looking to past legislative 
history, the power of the State Government to issue a notification was exhausted as 
soon as & notification was issued lowering the rate. In this particular case the two- 
notifications we are concerned with are not the first notification under sub-s.(2), 
but several earlier notifications were iasued, and therefore it is urged that the power 
of the State Government to issue these particular notifications no longer existed at the- 
time when they were issued. The other attack on the notifications is that under sub- 
8.(2) the lowering of the maximum rent must be in relation to a particular area, and. 
it is pointed out that when the notification applies the lower rate to a whole district 
it is not a particular area as contemplated by sub-s.(2). It is urged that a particular 
area can only be an area which is defined in relation to ita peculiar characteristics or 
nature of the population residing in it, but you cannot appropriately use the expres- 
sion “particular area” to mean a whole district which has no special characteristics. 
to e it different from the rest of the State. The third attack is based on the 
contention that in reducing the rate of the maximum rent the State Government 
must maintain the basis laid down in sub-s.(1) both with regard to the aro grown on. 
the land and also the distinction between irrigated and non-irrigated lan 

Turning to the first contention, it is necessary to look at the history of this legisla- 
tion. The earlier Act was Act XXIX of 1939 and s. 15(1) of that Act provided that. 
the Provincial Government may from time to time by notification in the Official 
Gazette fix the maximum rate of rent payable by tenante for lands situated in such 
areas as may be specified in the notification. ore, that sub-section gave the 
powes to the Government to fix any maximum rate which would clearly imply the 
poe from time to time to reduce that maximum to any limit, the limit not Hayne 

indicated by the Legislature, and it is rather significant that the proviso to that 
sub-section was only inserted by Act XXVI of 1946 several years after the old Aot 
zos pea, and that proviso fixed the maximum at the same rate as the maximum. 
fixed unders. 6(Z) of the present Act, and sub-s.(3), as already pointed out, made it in- 
cumbent upon Government to place before the Legislature the notifications issued 
by it and gave power to the Legislature to rescind or modify by a resolution any noti- 
fication. What is contended is that under the old Act power was given to the Pro- 
vincial Government to issue notifications from time to time. When the Legislature 
passed Act LXVII of 1948 it advisedly deleted from s. 6(1) the words “from time to 
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time”, and it is said that the intention of the Legislature was that the Provincial 
Government should not have power to alter the maximum from time to time. It is 
pointed out that if you look at the scheme of the Aot it becomes abundantly clear 
that it was never intended by the Legislature that the maximum rent should be a 
variable factor, uncertain in its nature and to be altered from time to time, thereby 
undermining the stability of rants which was intended to be fixed by s. 6(1). It is 
said that the power given to the State Government under s. 6(2) was to alter the 
maximum rate only with regard to a particular area, otherwise ordinarily the maxi- 
mum rent fixed under s. 6(/) was to prevail, and once the Government had studied 
the conditions of a particular area and lowered the maximum rent, that rate was to 
prevail without any alteration. Considerable force is lent to this argument by the 
scheme of the Act which we will now proceed to consider. 

Section 7 provides that the rent payable by a tenant is either the rent agreed upon 
or the rent according to usage, but this is made subject to the maximum rate fixed 
under s. 6. Therefore, even tho under an agreement or by usage a tenant is 
liable to pay a particular rent, if that rent is more than the maximum fixed under 
s. 6, his liability is only to pay up to the maximum rate. There is a further concession 
in favour of the tenant, and possibly also in favour of the landlord, and that is that 
if there is a dispute as to the reasonableness of the rent, then notwithstanding any 
agreement or usage what the tenant is liable to pay is the reasonable rent. But ever 
the reasonable rent is subject to the maximum rent fixed under s. 6. Then s. 8 
provides for commutation of crop-share rent into cash, and sub-s. (2) provides that 
once the rate of commutation is fixed, it cannot be altered for five years, and what is 
urged is that if the maximum rent was to be altered from time to time it would be 
impossible to give effect to s. 8. That contention, in our opinion, is not tenable 
because what a. 8 provides is for the rate of commutation. It, as it were, fixes the 
exchange rate between crop and money. The rate would remain the same as fixed 
by s. 8 even though the maximum rent payable by the tenant may be altered under 
8. 6. He would pay the rent at the rate fixed under s. 8 which would continue for 
five years, though as far as the amount of the rent is concerned it may be more or leas 
according to the maximum fixed under s. 6. Therefore, s. 8really creates no serious 
difficulty. Then s. 10 precludes the landlord from recovering rent from any tenant 
in contravention of the provisions of ss. 6, 7, 8 or 9, s. 9 being a prohibition against 
receiving rent in terms of service or labour. Then s. 12 provides for the determination 
of the reasonable rent by the Mamlatdar, and sub-s.(3) lays down the various factors 
which the Mamlatdar has to consider in determining the reasonable rent, and sub- 
8. (6), which is a very important sub-section, provides that every order passed by the 
Mamiatdar under this section if not appealed against, and every order passed by the 
Collector in appeal, shall hold good for a period of five years and shall not be called in 

uestion during that period, and what is urged with regard to this sub-section is that 
if Government had the power to alter the maximum rent from time to time, then it 
would be impossible to give effect to this sub-section. It is said that once the reasona- 
ble rent is fixed, the tenantis bound to pay that reasonable rent for five years and this 
sub-section permite of no interference with the reasonable rent fixed by the Mamlat- 
dar. It must be borne in mind that s. 12(5) does not provide for any liability upon 
the tenant to pay reasonable rent, nor does it provide for any right in the landlord to 
recover reasonable rent. It is s. 7 that imposes upon the tenant the liability to pay 
rent, and even when theliability upon the tenant is to pay reasonablerent, that liabi- 
lity is subject to the maximum fixed under s. 6. Therefore, evan though the Mamlat- 
dar may fix a reasonable rent and the amount determined may not be questioned for a 
period of five years, if the Government were to reduce the maximum and that maxi- 
mum happens to be less than the reasonable rent, the only liability upon the tenant 
would be to pay the maximum rent and not the reasonable rent. The determination 
of the reasonable rent would not be affected and would continue to govern the rela- 
tions of parties for five years, but that would be subject to the overriding power of 
Government to fix the maximum rent. If after fixing the maximum rent which is 
lower than the reasonable rent, Government later on were to increase the maximum 
rent, then the reasonable rent fixed would again come into operation and the liabi- 
lity of the tenant would only be to pay reasonable rertt fixed under s. 12. _Seqtion 
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13 provides for suspensions or remissions of rent and it provides that if land revenue 
payable to Government is suspended or remitted, then the landlord shall also suspend 
or remit the payment to him of rent by the tenant ; and s. 13 is relied upon for the 
purpose of contending that if there is distress or there are famine conditions or there 
are floods, s. 13 provides for relief to the tenant withoutit being necessary for Govern- 
ment to reduce the maximum rent. But it must be borne in mind that s. 13 would 
only come into play provided Government itself remita land revenue. But Govern- 
ment for certain reasons may not want to remit land revenue and yet may want to 
reduce rent payable by the tenant. It is also pointed out that even in the case of 
reasonable rent power is given to the Mamlatdar under 8. 12(4) to reduoe the reasons- 
ble rent even during the period of five years if on account of deterioration of the 
land by floods or other cause beyond the control of the tenant the land has been 
wholly or partially rendered unfit for the purposes of cultivation. It is again therefore 
pointed out that under this provision even the Mamlatdar has got the power to give 
relief to the tenant. 

From all these provisions it is argued that it could not have been in the contempla- 
tion of the Legislature to have intended that notifications should be issued by Govern- 
ment from time to time reducing the maximum rent. If the object was to give relief 
to the tenant, that object is achieved by other sections of the statute. Woe find 
that in the Act of 1939 we had similar provisions to those to which attention has just 
been drawn and notwithstanding that a. 15(1) gave power to the Government to issue 
notifications from time to time. It would be difficult to hold that the Legislature 
having given that power in the Act of 1939 withdrew that power and limited the power 
of Government to issuing only one notification under s. 6(2). Apart from that, the 
contention put forward is contrary to 8. 14 of the General Clauses Act. That section 
provides that when by any Bombay Act made after the commencement of this Act 


-any power is conferred upon any Government, then that power may be exercised 


from tire to time as oocaaion requires. Therefore, if the powa is conferred upon 
Government to issue a notification, under s. 14 of the Bombay General Clauses Aot 
Government can exercise that power from time to time as occasion requires. There- 
fore, in our opinion, it is not correct to suggest that the power of the State Govern- 
ment was exhausted under s. 6(2) as soon as it had issued a notification lowering the 
rate of the maximum rent payable by the tenants under s. 6(1). 

The next contention is with regard to a particular area. In s. 15(1) of the old 
Act the language used was “in such areas as may be specified in the notification,” 
and the change in the language is relied upon for the contention that the Legislature 
intended to convey something different by using the expression “in any particular 
area” from what it intended to convey by using the expression “in such areas as 
may be specified in the notification.” It is unfortunate that when Aote are amended 
the draftaman should unnecessarily alter eee of the earlier statute. With 


- regard to the point which we have just consi , viz. the expression “‘from time to 


time,” we see no reason whatever why the draftsman should not have used the same 
expression in 8. 6(2). The Advocate General has pointed out that the draftaman’s 
attention: was perhaps for the first time drawn to a. 14 of the General Clauses Act 
and realising that s. 14 was there he thought it wise to save pa and ink by omitting 
that expression from s. 6(2). There is not much force in that argument, because 
we find that in s. 8(1) the expression “from time to time” is used. Again, ins. 88(1)(d) 
the expression “from time to time” is used. We take it that the draftsman did not 
forget the existence of s. 14 of the General Clauses Act when drafting s. 8() and 
s. 88(1)(d) of the Act. It is not always correct to suggest that because the Legislature 
the language, it necessarily wishes to convey something else. The language 

may be altered for greater caution, for greater clarity or to have a better drafting. 
But it is really desirable that such alterations should be avoided if the alterations are 
and likely to give a handle to the argument that the Legislature intended 

something else by amending the partioular statute. In our opinion the same argu- 
ment applies to the expression “in any particular area.” The expression “in any 
particular area” is used in the singular and it cannot be disputed that the singular 
must include the plural. Therefore, the power of the State Government cannot be 
limited to fixing a lower rate of the maximum rent with regard to a particular area ; 
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it must extend to fixing a lower rate of the maximum rent to different areas; and 
it is difficult to understand why, if the power extends to different areas, the notifica- 
tion cannot extend to a conglomeration of different areas constituted by a district 
or even by the State as a whole. Therefore, in our opinion, there is no substance in 
that ent algo. 

i , with regard to the argument of suitable basis what is urged is that a lower 
rate of the maximum rent can be fixed on two grounds ; one is with regard to the 
area and the other is with regard to the basis, and the basis, it is ested, con- 
templated in this sub-section is one in conformity with the basis fixed under sub-s. (1). 
An illustration is given that Government may feel that in a particular oase a parti- 
cular crop is grown on a particular land and the basis may have to be altered looking 
to the nature of the crop grown in the particular area, and itis said that the basis 
contemplated by sub-s. (2) must be confined to cases like that and not to cases where 
the basis laid down in sub-s. (1) may be wholly destroyed and an entirely new basis 
fixed. It is pointed out that in the notification dated October 17, 1952, the basis 
fixed is the asssasment levied on the particular land and in the notification dated 
Deoember 8, 1952, the distinction between irrigated and non-irrigated land has been 
completely done away with, and it is urged that to alter the basis in this manner 
was not within the scope of s. 6(2). It is said that the whole object of the Legi 
was to keep some pepe between the return which & landlord obtained and 
the crop grown on the land. It is further said that there was good reason why this, 
relationship had to be maintained because the landlord then would have an interest 
in seeing that improvements were effected on the land and better crop was grown s0 
that his return should be larger. We have already pointed out that on a true con- 
straction of sub-s. (2) power ia given to the State Government to fix a different basis 
from the basis laid down in sub-s.(Z)ofs.6. This argument receives further support 
from what Mr. Vaidya has pointed oat that the Tenancy Act does not merely protect 
tenants who cultivate their lands, but it protects tenanta who do dairy farming, 
poultry farming, who use the land for grazing, and for this purpose attention is drawn 
to the definition of “land” which means land which is used for agricultural purposes, 
and “agriculture” is very widely defined as not only meaning raising of crops, but 
also hortioulture, the raising of crops, grass or garden produce, dairy farming, 
poultry farming, stook breeding and grazing, but does not inalude cutting of wood ; 
and a “tenant” is defined as an ni dei who holds land on lease. Therefore, 
if the contention put forward by the petitioners were sound, only the tenants who 
cultivate land and grow crops would get the benefit of the fixing of the maximum 
rent under s. 6(1). If that is the only basis on which maximum rent could be fixed, 
then it would be impossible for the State Government to fix maximum rent in the 
case of a tenant who does dairy farming or poultry farming on his land. Such a 
construction would be contrary to the basio principle underlying the Act. The 
Act does not select for special protection tenants who grow crops on their land. The 
Act is intended for the protection of all tenants who are agrioulturiste, and agricul- 
turista not in the narrow sense of growing crops but in the wide sense in which 
“agriculture” is defined in the Act, and it seems precisely for this reason that the 
Legislature gave the power to the State Government to fix the maximum rent on 
any other suitable basis. In the case of dairy farming or poultry farming, if the 
Government wants to fix the maximum rent, it would have to devise a different basis 
from the basis laid down in a. 6(1). A dairy farmer or a poultry farmer raises no 
crops and the maximum rent he would be liable to pay would have to be fixed by 
reference to some other test than the test of the crop grown on his land. 

Tn our opinion, therefore, this challenge made to the notifleations must also fail. 

Reference has also been made to art. 31(B) of the Constitution. Under that 
article Acts and Regulations specified in the Ninth Schedule ware saved and no 
provision of these Acts or tions shall be deemed to be void or ever to have 
become void on the ground that such Aot, Regulation or provision is inconsistent 
with or takes away or abridges any of the rights conferred by any provisions of 
Part LI and notwithstanding any judgment, decree or order of any Court or tribunal 
to the contrary each of the said Acts and Regulations ahall, subject to the power of 
any oompetent Legislature repealed or amended, continue in force, and we find in 
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the Ninth Schedule the Tenancy Act in question included. Therefore, it is clear 
that by this amendment of the Constitution it is not competent to any one to challenge 
any provision of the Tenancy Act onthe ground that it violates any of its fundamental 
ighte secured to the citizens under Part III of the Constitution. Therefore, it is 
not open to the petitioner to contend that by this legialation the rights of landlords 
are being expropriated under art. 31(Z) or that under art. 19(1) (f) their right to 
acquire, hol So eRe eve i pang ne ae But ising this 
difficulty what Mr. Jahagirdar has argued is that what is saved by art. 31(B) is 
existing legislation, and there is no referenoe in art. 31(B)} to future legislation. 
Mr. Jahagirdar says that if the Legislature were to pass new laws encroaching upon 
the righta of citizens, those laws can be aT notwithstanding art. 31(B). 
That contention is ectly sound, but what Mr. Jahagirdar wants us to accept is 
untenable. What Mr. Jahagirdar says is that the notifications which are being 
challenged are subsequent to the enactment of art. 31(B) and therefore they constitute 
new legislation and it is open to a citizen to challenge those notifications on the 
ground that they violate his rights either under art. 19 (1) (f) or art. 31(). Now, 
if art. 31(B) saves the whole of the Tenancy Act and no provision of that Act can be 
challenged, then it is clear that s. 6(2) is as much saved as any other provision of 
the Tenancy Act. If, as we have held, the Legislature has validly delegated the 
power to the State Government to issue notifications under s. 6(2), then all that 
. the Government is doing is issuing notifications in the exercise of that power con- 
ferred upon the Legislature and it is not open to the petitioners to challenge the 
` exercise of ma gine) by tho Government on the ground that the exercise violates 


any fundamental right. Ifthe power was validly conferred and if the power itself 
could not be challenged as violating a fundamental right, then surely the exercise of 
that aleo cannot be challenged. 

Behe conchiding we would like to say and to su to Government that they 


Ought +o sympathetically consider the grievances of the landlords which have been 
‘ventilated before us during the argumenta of these petitions. We are conscious 
of the fact that our State is a welfare State and that it must do social justice specially 
to those who are poor and downtrodden. We are also conscious of the fact that our 
-. peasants and the tillers of our land have for generations and centuries been depressed 

“and the State is doing a most laudable thing in trying to raise their economic status. 
But so long as our Legislature is not pledged to the abolition of landlordism as such 
and so long as landlords are expected to play a proper role in national economy, 
it is but right that the landlords should feel that the State in protecting the tenants 
is not being unfair or inequitable to them. So long as landlords and tenants exist 
our national economy can only flourish provided they both play their respective 
roles as good citizens and contribute to the welfare of the State. Therefore, it is 
extremely desirable that a sense of ssourity should be given to the landlords. This 
apprehension that the rents may be reduced to any minimum, this fear that the 
State may completely ignore their interests because it is a pro-tenant Government, 
is a very unfortunate feeling which the landlords entertain, and it is the duty of the 
Government to remove this feeling and to give a sense of security to the landlords. 
Although the power is given to the Government to issue notifications from time to 
time, some indication oft their policy should be given by the Government to landlords 
so that landlords should know that beyond a parti point the renta will not be 
reduged, and it is also not desirable that so many notifications should be issued 
under s. 6 altering the maximum at short intervals. Therefore, while upholding 
the power of the islature to delegate this power to the Government, and while 
upholding the power of the Government to issue the notifications which it has issued, 
we would like to say that possession of power is one thing, the exercise of that power 
is entirely a different thing, and we have no doubt that the Government will not 
exercise the very wide power given to it under s. 6(2) without considering the effect 
of the exercise of that power not only upon tenants but also upon landlords because, 
as we have already pointed ont, both landlords and tenants are citizens of this 
State and entitled to be protected by Government. 

The result, therefore, is that the two petitions fail and must be dismissed with 
costs. 
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With regard to the Reference, we must answer the two questions submitted to us 
a8 follows: (1) Section 6(2) is valid, and (2) the notification is within the scope of 
B. 8(2). Costa in the Reference costs in the cause. 


Answer accordingly. 


ORIGINAL CIVIL. 





Before Mr. Justios Desat. 


VIJAYAKUMAR MOTILAL HIRAKANWALLA v. THE NEW ZEALAND 
INSURANOE CO., LTD.* 

Insurance (Pire)—Duty of assured to discloses material facts to insurer—Faots which assured in 
law “deemed to know’’—Prinoiple govering question of swoh duty of assured—Fathurs of assured 
to disclose nature of his interest in goods insured, whether vittates policy of insurance—Coniract 
by guardian of minor for benefit of minor—Vablidsty of such coniract—Insurance Act (IV of 
1988)—Indian Oontract Act (IX of 1872), Seo. 11. 

The Insurance Act, 1938, mainly deals with the law relating to the business of insurance 
and does not deal with any general principles of the law of fire insurance. In the absence 
of any legislative enactment on the subject, Courts in India have in dealing with the toplo 

- Of fire insurance relied on general rules of the law of contract and their own decisions and to 
a large extent on judicial decisions of Courts in England and opinions of English juriste. 

There is no direct authority of any Court in India on the question of the duty of the 
assured to disclose material facta which the assured is in law “deemed to now.” The rule 
is one of manifest justice. If the assured ought in the ordinary course of his business to 
have knowledge of certain facts material to the contract of insurance can he be permitted 
to rely merely on his de fasto ignorance of the fact which may be due to negligence of himself 
or his agents. The underlying principle clearly indicates that in such a case the assured 
must for the purpose of disclosure be regarded as having known the fact in question, The 
following propositions should govern such cases :— 

(1) The assured must disclose to the insurer, before the contract is concluded, every 
material circumstance which is known to the assured, and the assured is deemed to know 
every circumstance which, in the ordinary course of business, oughb‘to be known by him. 
Tf the assured fails to make such disclosure, the insurer may avoid the contract. 

(2) The term ‘ ‘eireumatence” in this connection includes any communication made to, or 
information received by, the assured. 

(8) Except circumstances which the assured is, under general principles of law, nob bound 
to disclose, where an insurance is effected for the assured by an agent, the agent must disclose 
to the Insurer— 

(a) Every material ciroumstanoe which is known to himself, and an agent to insure is 
deemed to know every circumstance which in the ordinary course of business ought to be 
known by, or to have been communicated to, him; and 

(b) Every material circumstance which the assured is bound to disclose, unless it oomes 
to his knowledge too late to communicate it to his agent. 

(4) In the case of loss of the subject matter of the insurance, an agent, whose duty it is 
to keep his principal informed, is bound to send him information of the loss by telegram 
or telephone when it is practicable to do so. This is in every case a question of fact and 
must depend on the circumstancer of the particular oase. In any case reasonable means 
of communication must be availed of though it is not necessary that extra-ordinary steps 
need be taken or vigilance of extra-ordmary nature should be exercised. 

(5) ‘The duty to disclose continues till the contract is concluded ; and a contract is deemed 
to be concluded when the proposal of the assured is acospted by the insurer, whether the 
palicy be then issued or not. 

A policy of insurance can be vitiated by any breach of warranty, fraud or misrepresenta- 
tion. But failure on the part of the assured to disclose the nature of his interest in’ the 
goods cannot be said to amount to a breach of warranty. All that is required is that the 


* Decided, February 16, 1958. O.O.J. Suit No. 782 of 1052. 
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assured should have insurable interest in the subject matter. Even the interest of a 
bailee is sufficient to establish an insurable interest ; and an unpaid vendor of the goods has 
an insurable interest in the property which is the subject-matter of the cantract of insurance, 
Apert from special questions or considerations it is not incumbent’ on the assured to disclose 
tho nature or extent of his interest in the subject-matter of the insurance. The assured is 
not required spontaneously to disclose his title to the property insured. 
Gilbert v. National Insurance Oompany,! referred to. 
~ Courts in India have, as a rule, in effect, confined the. application of the Privy Council 
ruling in Mohori Bibes v. Dharmodas Ghose’ only to cases where a minor is charged with 
obligations and the other contracting party seeks to enforce those obligations against the 
minor, 
Great American Insurance Company v. Madanlal Sonulal,® referred to. 


Tua facts appear in the judgment. 


K. T. Desai, with A. H. Mehta, for the plaintiff. 
Purshottam Tricumdas, with P. N. Bhagwati, for the defendanta. 


Degar J. This is a suit to recover a sum of Rs. 71,000 on a contract of fire insur- 
ance on certain cotton bales which were destroyed by fire at Lasoor on March 23, 
1952. 

The plaintiff is the owner of various businesses carried on in the names and style 
of Narandas Chunilal and Chunilal Motilal including that of a cotton ginning and 
preasing factory at Lasoor in Hyderabad State. The business of the factory is 
carried on in the name of Narandas Chunilal. The Head Office of the plaintiff is 
at Jalna in Hyderabad State. The businesses were managed by the plaintiff’s 
adoptive mother Tarabai till her death in April 1952. After her death these busi- 
nesses are being managed by the plaintiff’s natural mother Mahabalkumari. The 
plaintiff also owns a textile mill at Gadag. When the suit was filed the plaintiff 
was a minor. He attained majority before the suit came on for hearing and the 
suit was thereafter continued by him. The defendants are an insurance company 
incorporated in New Zealand and have a branch office in Bombay. The parties 
were known to one another as the textile mills at Gadag were insured against risk 

-of fire with the defendants through Messrs. Navinchandra Jethabhai who are the 
chief agents in Bombay of the defendants. The firm of Navinchandra Jethabhai 
were authorised to accept insurance business on behalf of the defendants. 

It is the plaintiff’s case that on Saturday, Merch 22, 1952, the plaintiff's Bombay 
office received a letter from the Jalna Head. Office asking the Bonibay office to effect 
insurance on certain cotton bales lying in the compound of the plaintiff's factory 
at Lasoor, in a sum of Re. 2,00,000.° The letter was stated to have been received 
jn Bombay in the afternoon of March 22, 1952, and immediately thereafter Joshi, 
we Planes representative in Bombay, went to the office of Navinchandra Jetha- 
b and proposed an insurance of these cotton bales. Moesars. Navinohandra 
Jethabhai, according to the plaintiff, ted the said proposal made on behalf 
of the defendants and insured the cotton bales for Re. 2,00,000 covering the risk on 
the said bales from March 22, 1952, to March 22, 1958. According to the plaintiff 

" Messrs. Navinchandra Jethabhai at the time stated that as it was Saturday afternoon 
- the cover note would be sent by post to Jalna on Monday, March 24. Partioulars 
of this contract were asked for and the plaintiff through his attorneys stated that 
the jnterview of March 22 took place between Joshi the manager of the plaintiff 
in Bombay and Laxmichand an employee of the firm of Navinchandra Jethabhai. 
On March 26 the Jalna office received the cover note sent by Navinchandra Jetha- 
_ bhai on behalf of the defendants. The oover note stated that the cotton bales at 
Laszoor were insured against risk of fire as from March 22, 1952, until March 22, 1953, 
and that a premium of Rs. 2,666-11-3 was to -be paid by the plaintiff on or before 
April 21, 1052. It is the intiff’s case that in the meantime a fire broke out at 
the Lasoor factory on 23 in the afternoon at 430. There was no fire brigade 
at Lasoor. A fire brigade from Aurangabad was sent for and the fire was extin- 
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peste in the early morning of March 24. Intimation of the fire was paste rea OY 
hg eae Bombay office from the Head Office at Jalna on the eve 

y @ telegram and the defendants were given intimation of the on he 
mone of March 25 at about 11-30. The defendants declined all liability to the 
plaintiff in of this insurance. Correspondence ensued between the parties 
in the course of which the plaintiff offered to pay the amount of the premium, but 
the defandenta declined to accept the same on the ground that they had doolined 
all liability under the contract of insurance. 

Based on these facts the case of the plaintiff in the plaint was that 
“a valid and binding contract of insurance was completed and concluded on March 22, 1052, 
when Mesara. Navinchandra plc ia on behalf of the defendants accepted the insurance of tho 
cotton bales lymg et the Lesoor fac 
and that as expressly stated in ihe 4 cover note the riak had commenced from March 
22, 1952. It was only because, March 22 was a Saturday that the cover note was 
made out and despatched on March 24. The plaintiff submitted that under the 
contract of insurance between the parties he has become entitled to recover from the 
defendants the amount of the loss caused by the fire. 

The defendants in their points of defence denied their liability to the plaintiff on 
various grounds, one of them being that a fraud had been practised on them. They 
denied that the plaintiff's representative Joshi went to the office of Navinchandra 
Jethabhai on March 22, 1952. They denied that there was any agreement of 
insurance at all on March 22 as alleged by the plaintiff. According to the defendants 
it was only at about 11 on the morning of March 24 that Joshi telephoned to Jetha- 
bhai Damji, the proprietor of Navin dra Jethabhai, at his residence at Mulund 
and informed Jethabhai that he had received a letter from the Jalna office dated 
March 22, 1952, asking him to get the cotton bales lying in the factory at Lasoor 
insured in a sum of Re. 2,00,000 as from the date of the letter, vis. March 22, and 
asked Jethabhai to sand the cover note in respect of the said insurance to the Jalna 
office of Narandas Chunilal on the same day. This Jethabhai agreed to do. Joshi 
again had conversation with Jethabhai on the telephone on the same day at about 
5 p.m. when he was informed that the cover note was ready and would be despatched 
on the same day ; and it was in fact posted on the same day to Jalna. According 
to the defendants the Bombay office knew about the fire before Joshi pro the 
insurance to Navinchandra Jethabhai on March 24, 1952. Thereafter Joshi saw 
„Jethabhai at his office on Maroh 25 and gave him a telegram and intimated to him 
that he had received the telegram from the Jalna office giving information of the 
fact of the fire at Lasoor. Jethabhai thereupon asked Joshi to produce the letter 
dated March 22 on the basis of which the insurance had been effected from that 
date. Joshi promised to hand over the letter but did not do so till March 26, and 
when he brought the letter it was not dated 22nd but was dated March 21. It was 
the defendants’ case that in fact no such letter dated March 22 had been sent by the 
Jalna office to the Bombay office of the plaintiff and that the letter dated March 
21 was subsequently got up by ag intiff in order to support the false claim made 
by him. The defendants that the plaintiff and/or Tarabai and/or 
the Bombay office of Narandas. Ch and/or Joshi knew of the fact of the fire 
before Joahi proposed the insurance to Navinchandra Jethabhai on March 24,1952, 
and that the faot of the fire had been effectively concealed from Jethabhai. The 
defendants also all that in any event it was the duty of the plaintiff and/or his 
agents to disclose said fact to Jethabhai when the p was made The 
defendants also contended that the plaintiff or his agenta were guilty of misrepresen- 
tation and fraud in the matter of oitan the contract of insurance and that under 
the circumstances the defendants were entitled to avoid he same which they did by 
their letter of March 27. Another contention raised by the defendants was that 
the plaintiff was a minor at the date of the contract and the contract of insurance 
was therefore void and unenforceable. The defendanta also relied om ol. 13 of the 
usual printed form of policy issued. by the defendants which is mentioned in the cover 
ne ee e contract between the parties. I shall fully state this 
contention of the defendants later on in my: judgment. The defendants also con- 
tended that there was another misrepresentation made by the plaintiff, vis. that 
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he was solely entitled to the bales of cotton insured with the defendants when in 
fact ho had already sold the same before the date of the contract of insurance. 

[is Torahi ‘after dealing with the evidence in the oase and concluding that the 
defendants succeeded in establishing that Joahi had on March 24 knowledge 
of the fact of the fire when he instructed Jethabhai to effect insurance on the bales 
of cotton at Lasoor and issue the cover note in question, proceeded]: It was further 
argued on behalf of the defendanta that it was not really incumbent on the defendants 
to establish as a positive fact that Joshi had knowledge of the occurrence of the fire 
when the contract of insurance was arrived at on March 24 and that, for the defend- 
ants to suoceed, it would suffice if they show that Joshi must be “deemed to have 
known” of the occurrence cartier Meade insurance was effected on March 24, 
ll am. It was further ed that in any event the head office at Jalna knew or 
must be'deemed to have known of the oocurrence of the fire many hours before 
11 a.m. on March 24 and that it cannot be said that the fact had come to their 
knowledge too late for them to give-information of the fact to Joshi in Bombay. 

Reliance was placed in this connection on the following passages from Welford 
and Otter- 8 Treatise on Fire Insurance (4th edn.) at pages 133-4: 

“The daty of making disclosure is not confined to such facta as are within the actual know- 
ledge of the assured ; it extends to all material facts which he ought in the ordmary course of 
business to have known, and he cannot escape the consequences of not disclosmg them on the 
ground that he did not know them. There is, however, no duty to disclose facta which the 
assured did not know, and which he could not be reasonably expected to know at any material 
time. 

The question whether the non-disclosure of a fact which the assured does not know avoids 
the policy, on the ground that he ought to have known it, depends upon the following rules 
namely —... 

(2) Where the fact is known t6 an agent of the assured, the avoidance of the policy depends 
upon whether it is the agent’s duty to communicate it to his principal. An agent who is en- 
trusted with the care or management of the subject-matter of the insurance is under a duty to 
his principal to communicate to the principal any material-facts affecting the subject matter 
which come to his knowledge. If, therafore, the principal fails to make full disclosure of all 
material facta within the knowledge of such agent the policy is liable to be avoided on the ground 
of concealment. The principal cannot excuse himself for his failure to do so by showing that he 
himself, by reason of his agent’s failure to communicate them to him, was unacquainted with 
the facta which were not disclosed to the insurers. The insurers are entitled to contract an the 
basis that the agent has performed his duty, and that all material facts connected with the insur- 
ance have been by him communicated to the principal It is, therefore, immaterial to consider 
the cause of the agent’s failure to perform his duty ; the policy is equally avoided whether his 
failure has been wilful or pnitentianal,...’’ 

Reference was also made by learned counsel for the defendante to ivTy 
on Insurance Law (3rd edn.), pages 553-4, where the statement ot the law on the 
subject is as follows : 

“The material date up to which fall disclosure must be made is the moment whan a binding 
contract is conaluded.”’ 

“Any information received up to that time must be communicated to the insurer with due 
diligence, and by the customary methods of communication. On the one hand, the assured 
must not delay making the communication, but, on the other, he is not bound to make any 

effort or to incur any extraordinary expense. It has been questioned whether 
i ic ail thee E cpio A AE lana ie pon A 

of clrowmstances whioh may occur after the despatch of the letter, but before the time when m 
due course it would be received and a oover note issued. Oommunication by telegraph cannot 
now be deemed an unusual or expensive method of communication, and the applicant would 
undoubtedly makes use of it if his own interests depended on a prompt communication. On 
principle, therefore, it would seem that in ordinary oases a proposer ought to telegraph any 
information which might influence the insurer in dealing with the risk.” 

The law of fire insurance in England is derived mainly from decisions of Courts 
and treatises of text-book writers. That was also the position in England in respect 
of the law of Marine Insurance till 1907 when the Marine Insuranoe Act came into 
force. The general principles of the law of fire insurance in England are mostly 
derived from cases relating to marine insurance and principles which have long 
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commended themselves and recognised by English juriste. The Indian Insurance 
Act, 1938, mainly deals with the law relating to the business of insurance and does 
not deal with any general principles of the law of fire insurance. In the absence of 
any legislative enactment on the subject, our Courts in India have in dealing with 
the topic of fire insurance relied so far on general rules of the law of contract and our 
own decisions and to a large extent on judicial decisions of Courts in England and 
opinions of English jurists. : : 

It is rather surprising that there is no direct authority of any Court in India— 
none has been cited before me—on the question of the duty of the assured to disclose 
material facts which the assured is in law “deemed to know”. The rule is one of 
manifest justice. If the assured ought in the ordinary course of his business to have 
knowledge of certain facta material to the contract of insurance, can he be permitted 
to rely merely on his de facto ignorance of the fact which may be due to negligence 
of himself or his agents ? The underlyi inciple clearly indicates that in such a 
case the assured must for the itron ‘of dinlamare be regarded as having known 
the fact in question. The following propositions (in stating some of which I have 
strictly adhered to the language used in the English Marine Insurance Aot) should, 
I venture to think, govern the present decision : 

(1) The assured must disclose to the insurer, before the contract is concluded, 
every material circumstance which is known to the assured, and the assured is deemed 
to know every circumstance which, in the ordinary course of business, ought to be 
known by him. If the assured fails to make such disclosure, the insurer may avoid 
the contract. . i 

(2) The term “circumstance” in this connection includes any communication 
made to, or information received by, the assured. 

(3) Except circumstances which the assured is, under general principles of law, 
not bound to disclose, where an insurance is effected for the saan bean agent, the 
agent must disclose to the insurer— 

(a) Every material circumstance which is known to himself, and an agent to 

- Insure is deemed to know every circumstance which in the ordinary course of business 
ought to be known by, or to have been communicated to, him: and 
) Every material circumstance which the assured is bound to disclose, unless 
it comes to his knowledge too late to communicate it to his agent. 

(4) In the case of loss of the subject-matter of the insurance, an agent, whose 
duty it is to keep his principal informed, is bound to send him information of the 
loss by telegram or telephone when it is practicable to do so. This is in every case 
& question of fact and must depend on the circumstances of the particular case. 
In any case reasonable means of communication must be availed of though it is not 
necessary that extra-ordinary steps need be taken or vigilance of extra-ordinary 
nature should be exercised. 

(5) The duty to disclose continues till the contract is concluded ;-and a contract 
is deemed to be concluded when the proposal of the assured is accepted by the 
insurer, whether the policy be then issued or not. 

Based on the general principles that a contract of inguranoe requires utmost good 
faith on the part of the assured and the duty to disclose material facts extends not 
merely to facts which the assured in fact knows but also all the facta and circum- 
stances which he is “deemed to know”, the argument was strongly urged before me 
that there is ample evidence in this case to show that the fact of the must have 
come to the knowledge of the plaintiff’s head office at Jalna even at the latest in 
sufficient time to acquaint Joahi in Bombay of that fact before the contract of 
insurance was concluded on March 24. 

[His Lordship, after considering the evidence in the light of these principles, held 
that both the head office of the plaintiff at Jalna and Joshi must be deemed to have 
had knowl of the fact of the fire before Joshi gave instructions to Jethabhai on 
March 24 and the defendants were entitled to repudiate their liability on the ground 
of non-disclosure of this material fact]. It was next argued by learned counsel for 
the defendants that the proposal-for insurance contained a representation to the 
effect that the goods in question were the sole property of Narandas Chunilal. It 
was pointed out from the evidence that the letters and telegram which form part 
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of exh. 4 clearly established that the 192 bales in question had been sold by the 
plaintiff to Navinchandra Pranlal and that the plaintiff had no interest in the goods 
destroyed save that of an unpaid vendor. The fact that the plaintiff obtained a 
cover note by stating that the goods were solely his property amounted, so it was 

` argued, to a misrepresentation. It was further argued that this amounted to giving 
false description of the goods. I really fail to see how describing the goods rightly 
cc iiapiy asthe alo iooi oF Nacanciaa Chirailal. casi To ad bo be a dai 
tion of goods”. Description of goods must affect the goods themselves. It may 
be in pea of quality, quantity or various other factors but every one of the factors 
must affect the goods themselves. It is true that the description of the subject 
matter of insurance forms the basis of the contract. Proper description of the sub- 
ject matter of the contract would certainly be easential for the p of identi- 
fication of the goods. All that is required of the assured is that the description 
should be adequate ; that is, it must substantially describe the property which is 
to be insured. I am unable to see how a statement as to the ownership of the goods 
or the nature and extent of the interest of the assured in the subject matter can be 
called ‘‘description of the goods insured.” It is true that a policy of insurance can 
be vitiated by any breach of warranty, fraud or misrepresentation. But failure on 
the part of the assured to disclose the nature of his interest in the cannot be 
gaid to amount to a breach of warranty. All that is required is that the assured 
should have insurable interest in the subject-matter. Even the interest of a bailee 
is sufficient to establish an insurable interest, and it is not disputed that an unpaid 
vendor of the goods has an insurable interest in the property which is the subject. 
matter of the contract of insurance. I am supported in this view, which I am 
inclined to take, by a decision cited before me by Mr. K. T. Desai learned counsel 
for the plaintiff. That was the case of Gilbert v. National Insurance Company.* 
In Welford and Otter-Barry on Law of Fire Insurance (4th edn.) at page 174 the 
statement of the law is as follows :— - 


“It is not, as a general rule, necessary for the assured to describe the nature or extent of 

his interest in the property insured. Hence, if he describes himself as ita owner, the validity 
of the policy is not affected, provided that this description, though not strictly accurate, sub- 
stantially defines his relation to the property. Thus, during the period between the date of the 
contract for the purchase of the property insured and the date of completion, both the vendor 
and the purchaser may describe themselves as owner.” 
I do not think that a from special questions or considerations it is incumbent 
on the assured to disclose the nature or extent of his interest in the subject-matter 
of the insurance. The assured is not required spontaneously to disclose his title 
to the property insured. The Pai contention urged by learned counsel for the 
defendants must, therefore, fail. 

It was next argued that the su ent fabrication of the letter alleged to have 
been addressed by the Jalna office of the plaintiff to Bombay office on March 21, 
1952, was a fraudulent means or device used by the plaintiffto obtain benefit under 
the contract of insurance. Reliance was placed on condition 13 of the usual printed 
form of the policy of fire insurance issued by the defendants which was incorporated 
in the contract contained in the cover-note. Condition 13 is as under :— 

“183. If the claim be in any respect fraudulent or if any false declaration be made or used 
in support thereof or if any fraudulent means or devices are used by the insured or anyone acting 
on his behalf to obtain any benefit under this policy ; or if the loss or damage be occasioned by 
the wilful act or with the connivance of the insured ; or if the claim be made and rejected and 
an action or suit be not commenced within 8 months after such rejection or (in case of an arbitra- 
tion taking place in pursuance of the 18th oondition of the policy) within three months after the 
arbitrator or arbitratars or umpire shall have made their award all benefit under this policy shalt 
be forfeited.” : 

Based on this condition the argument was that if the letter of March 21 be held 
to be fabricated. all benefit claimed by the plaintiff under the contract of insurance 
became forfeited and the plaintiff was not entitled to the claim preferred by him 
against theinsurers. There is considerable force in this argument. There ds nothing 
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to prevent the parties to a contract from extending the consequences of fraudulent 
conduct and particularly so in a contract which calls for the utmost good faith 
between the parties. This should of course be done in language of clarity to make 
it quite apparent that such was the intention. Now, the language used in Condition 
13 is sufficiently clear on the point. In my opinion the use of the letter of March 21 
by the plaintiff, which was a fabricated letter, would amount toa fraudulent means 
or device used to obtain benefit under the contract of insurance. On the findings 
already recorded by me the suit is liable to be dismissed also on this ground. 

It was lastly argued by learned counsel for the defendants that the contract in 
suit was a contract by a minor and that under s. 11 of the Indian Contract Act auch 
8 contract was void. Reliance was placed on the well-known case of Mokori Bibee v. 
Dharmodas Ghose,! in which their Lordships of the Privy Council took the view that 
& minor was incompetent to contract, and therefore, a minor’s contract was void 
and not merely voidable. The proposition laid down by their Lordships of the 
Privy Council being in general terms would have led to startling results if very 
strictly applied. For in that case, instead of guarding the interest of minors over 
whom the law throws ita aegis of protection, it would have done incalculable harm 
to their rights and caused much hardship. Pushed to a logical conolusion the 
Privy Council decision would have made it impossible for a minor to get benefit 
under or enforce any contract entered into by him even when the consideration had 
been wholly received by the other contracting . But no such difficult position 
has arisen, since Courts in India have, as a rule, in effect, confined the application of 
the Privy Council ruling only to cases where a minor is charged with obligations and 
the other contracting party seeks to enforce those obligations against the minor. 
In Great American Insurance Company, v. Madanlal Sonulal* it was held that a 
plaintiff-minor for whose benefit a contract of fire insurance was made by his guardian 
was entitled to sue on the contract. Mr. Purshottam, learned counsel for the 
defendants, tried to distinguish that case by saying that here the contract was not 
entered into by a guardian of the minor but was entered into by an agent of the 
minor. Now, there is evidence before me that till April 1951 Tarabai, the 
adoptive mother of the plaintiff and his natural guardian, was managing the business 
of the plaintiff. In my opinion it necessarily follows that Joshi who entered into this 
contract of insurance did so on behalf of the guardian of the minor. This is, there- 
fore, a contract entered into not by the minor himself but by the guardian of the 
minor thro an agent, and for the benefit of the minor. The ‘contention of the 
defendants the plaintiff is not entitled to sue on the ground of his minority at 
the time of the contract must, therefore, be negatived. 


In the result the suit will be dismissed with costa. 

Suit dismissed. 
Attorneys for plaintiff: Ambubhat & Diwanji. 
Attorneys for defendants : Kanga & Co. 


1 (1903) LL. R. 80 Cal. 589, 2 (1935) 37 Bom. L. R. 461. 
s.o. 5 Bom. L. R. 


848 THE BOMBAY LAW REPORTER. : [vVoL. LVI. 


- Before Mr. Justios Tendolkar. ; 
GOVINDMAL GIANOHAND v. KUNJ BIHARILALL.* 


Indian Partnership Act (IX of 1982), Seo. 69—Sust by unregistered firm—Consent terms recorded 
in suit between firm and one dafondant but sust contested by other defendants and proceeded 
with—Diomdissal of suit on ground of want of registration of firm—Apptication by Arm for 
decree in terms of consent recorded whsther matniainable. 

s Plaintiffs sued the defendants as a firm and when the suit reached hearing one of the 
defendants admitted the claim and stated that he had already paid to the plaintiffs a certain 
amount and hed agreed to compromise the rest of the claim in terma signed by him and the 
plaintiffs. The consent terms were put in and were recorded. The suit was contested by 
the other defendants and during the hearing it transpired that the plaintiffs were not a 
registered firm. The suit was, therefore, dismissed on the ground that the plaintiffs were 
not a registered firm at the time of the suit. The plaintiffs then appled for a decree against 
the defendant in terms of the consent between them and the defandant which had been 
recorded :— 

Hold, that under a. 69 of the Indian Partnership Act, 1982, the suit by the plaintiffs who 
were an unregistered firm was at its inception bad, 

that the consent of the defendant did not make the suit which was initially bad good, and 

that it did not enable the Court to pronounce & decree in favour of the plaintiffs who 
were an unregistered firm. 

Gopinath Motilal v. Romdas,) commented upon. 

Surajmull Nagoremull v. Triton Insurance Co." and Nixon v. The Albion Marins Insur 

anos Co.,* raferred to. 


Tru facta appear in the judgment. 


M. P. Laud and B. K. Amin, for the plaintiffs. 
N. A.-Mody, for defendant No. 2. 


TaxpoLKan J. This matter has been placed on board for speaking to the minutes 
of a decree under the following circumstances. 


The plaintiffs sued as a firm. Defendants Nos. 1 and 2 had given instructions 
on behalf of defendants No. 3 for raising a certain loan and the in suit arose 
out of such instructions. When the suit reached hearing before me on November 
25, 1952, defendant No. 2 appeared in person and admitted the claim. He stated 
that he had paid Rs. 44,000 already and had agreed’ to compromise the rest of the 
alaim for Rs. 20,000 payable in four instalments in terms signed by him and the 
plaintiffs. The consent terms were put in and have been marked exh. A. No 
decree was, however, passed on that day against defendant No. 2 because defendant 
No. 1 contested the suit, and I thought it advisable that a decree should be passed 
when the whole suit had been disposed of. Thereafter the suit was contested by 
the other defendants and adjourned from time totime. Inthe course of the evidence 
it transpired that the plaintiffs were not a registered firm, and thereupon an issue 
was raised and tried as to whether the plaintiffs were a d firm at the 
date of the suit. On January 13, 1953, I held thatthe plaintiffs were not a duly 
registered firm, Gnd T thareiine diamissod the enit: with costa: When this order was 
passed by me on January 13, 1953, my attention was not drawn to the consent terms 
as between the plaintiffs and defendant No. 2 which had been recorded on November 
25, 1952, nor was any application made for a decree in terms of the consent. 


Mr. Laud for the plaintiffs now plies for a decree against defendant No. 2 in 
terms of consent between the Taintifts and defendant No. 2 which already have been 
recorded. The question is whether, having regard to the fact that the Court has 
now held that the plaintiffs are not a duly registered firm, I can proceed to pass a 
consent decree. 


Now, s. 69 of the Indian Partnership Act provides that an unregistered firm shall 
not be entitled to institute any suit to enforce a right arising from a contract. There- 


* Decided, Maroh 25, 1953. O. O. J. Suit 3 ee L. R. 52 L A. 126, 128, 
No. 80 of 1949. 27 Bom. L. R, 770. 
1 [1986] A. L R. Oal 138. 3 (1867) 3 ahs. 838. 


1953.] GOVINDMAL' V. KUNJ BIHARILALL (0.C.J.)}—Tendolkar J. 849 


fore, the effect of the section is that a suit by an unregistered firm is at its inception 
bad. The provisions of s. 69 are mandatory and unlike their counterpart in England 
there is no power in the High Court to grant to the defaulting partnership any relief 
against the disability im by the section. Seotion 69 does not confer any right 
on the defendant which he can at his option waive. It debars an i firm 
from filing a suit, and the moment the Oourt is satisfied that the plaintiffs are an 

i firm, the Court must treat the suit as if it had not been and proceed 
to dismiss it. It is true that the section does not in any manner affect the validity 
of a contract between the firm and any third party and that the disability imposed 
by the section is one which is capable of being got over by the plaintiffs registering 
their firm before filing a suit. But that does not affect the true position as it emerges 
from the provisions of s. 69, viz. that until the firm is reristared no suit by the firm 
is competent in respect of any right arising to the firm out of any contract of the 
firm with third parties. In my opinion, therefore, the consent of the defendant 
cannot make a suit which is initially bad good; nor can it enable a Court to pronounce 
a decree in favour of an unregistered firm when the Court has found that the plaintiffs 
were an i firm. 

There is a decision of MoNair J. reported in Gopinath Motilal v. Ramdas! where 
the learned Judge was dealing with the question as to whether a defendant who had 
not pleaded that the suit was not maintainable by reason of s. 69 of the Partnership 
Act was entitled to raise such an issue at the hearing. The learned Judge held that 
he was, and in doing so the learned Judge relied upon the observations of Lord 
Sumner in Surajmull Nagoremull v. Triton Insurance Oo.* where their Lordships of 
the Privy Council had to deal with a case of an unstamped document, and Lord 
Sumner observed (p. 128): 

“The suggestion may be at once dismissed that it is too late now to raise the section as an 

answer to the claim. No Oourt can enforce as valid that which competent enactments have de- 
clared shall not be valid, nor is obedience to such an enactment a thing from which a Court can 
be dispensed by the consent of parties, or by a failure to plead or to argue the paint at the out- 
sot.” 
The learned Judge also referred to the case of Nizon v. The Albion Marine Insurance 
Oo.* In that case the question was whether the plaintiffs were entitled to recover 
from the defendants a sum due on an alleged contract of insurance. No covering 
note or memorandum of insurance was stamped as required by law nor was there 
a policy stamped in accordance with the law. For the purposes of the case, however, 
ODA eee AT E TAE palidy should De deemier: (> have boat cxocuted in 
the ndante’ ordinary form. The Court ordered the case to be struok out on the 
ground that they could not hear it without sanctioning what amounted to an evasion 
of the stamp laws. Kelly O. B. observed (p. 339) : 

“If we were to hear this case, we should be assisting the parties to evade the statutes requir- 
ing a policy and covering note to be stamped. Whatever course the plaintiffs and defendanta 
might have chosen to take in pleading, we cannot sanction an evasion of the stamp laws, when 
it comes under our notice. The case must be struck out.” 

MoNair J. at p. 185 of thereport ([1986]A. I. R. Cal. 188) observes that the reasoning 
and the decision of these two cases a to him to be entirely applicable to the argu- 
ment which had then been raised with regard to the provisions of the Partnership Act. 
With respect to the learned Judge, there is a great deal of difference between an un- 
stamped document which is required by law to be stamped and which defect ean- 
not be cured by any aot of parties and failure to register a firm which can be cured 
by the partners of the firm getting the firm regi The analogy between the 
two cases therefore does not appear to me to be complete. Nonetheless, the pro- 
visions of s. 69 of the Partnerahtp Act are in themselves, in my opinion, sufficient 
for the purpose of deciding that once the Court has found that the plaintifis’ firm is 
an i firm, as the plaintiffs have no right inlaw to institutes suitasa firm, 
the Court can pass no order in the suit as such except of course an order of dismissal. 
No act of the defendant can make a suit good “a hink is at ita inception bad and 


1 [1996] A. I. R. Cal. 188. 8.0. 27 Bom. L. R. 770. 
2 liosa L. R. 52 L A. 126, -3 (1867) 2 Ex. 388. 
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therefore no question of the defendant waiving any right arises in such a case. In 
my opinion, therefore, having already found that the plaintiffs are not a gi tet 
firm, I cannot proceed to passa decree in terms of the consent between the plaintiffs 
and defendant No. 2. It may well be that this agreement will confer upon the 
plaintiffs rights which they can enforce in a priate proceedings. 

I, therefore, dismiss the suit as against defendant No. 2. I make no order as to 
oogfs as defendant No. 2 had consented to a decree and has now profited by the 
statutory provisions of s. 69 of the Partnership Aot. 

Suit dismissed. 

Attorneys for plaintiffs: Vakil, Dadabhas & Bharucha. 

Attorneys for defendante : Shah & Co. 


- Before Mr. Justios Desas. 
SHANTARAM D. SALVI v. M. M. OHUDASAMA.* 

Bombay Polios Act (Bom. XXII of 1951), Sec. 25(2) (0)t; Rules 1(a), 2, 3(a) (b) (e)tt—Preliminary 
inquiry into misconduct of deputy inspector of police held by inspector of police—Whsther 
such inquiry proceeding under r. 3(b)—Commssioner of Police whether has jurisdiction to 
dismiss such oficer—Writ of prokebttion, nature of. ! 

The holding of a departmental inquiry by a superintendent of police under r. 8 of the 
Rules in operation under the Bombay Police Act, 1951, is a condition precedent, « fact 
whioh must exist before the Commissioner of Police can assume jurisdiction or authority 
for the purpose of passing the final order of dismuseal under r. 8 (e) of the Rules against a 
deputy inspector of police. Where, therefore, a preliminary inquiry into the alleged mis- 
conduct of a deputy inspector of police was conducted by an inspector of police, it was Add 
that as the preliminary inquiry formed part of the proceedings to be held by the superm- 
tendent of police himself under r. 8, the halding of the proceedings by an unauthorised person 
did not amount to a proceeding under r. 3(b) and the Commissioner of Police had no power 
or jurisdiction to act under any provisions of the Bombay Police Act, 1951, or rulea which 
authorise him to inflict s major punishment on an offlcer anly after a departmental inquiry 
as envisaged under the Rules is held, j 

The purpose of issuing a writ of prohibition is to prevent a person or a body of persons 
having legal authority to determme questions affecting the nghts of a subject judicially 
from acting in excess of their legal authority and the writ goes ow debtiio fustitios. It 18 pre- 
ventive in ita character and not remedial and the Court should not be chary of exercising it. 

Tun facts appear in the judgment. 


N. K. Gamadia, with S. G. Samant, for the petitioner. 
G. N. Joshi, for the respondents. 


Dasar J. This is a petition for a writ in the nature of certiorari, or a writ of 
prohibition, or any other writ, direction or order under art. 226 of the Oonstitution 
in @ matter ariting out of certain proceedings and inquiry held in respect of the 
petitioner’s conduct under the City of Bombay Police Act (IV of 1902). 

Briefly stated the facts are these: The petitioner was appointed as a sub-inspector 
in the Bombay Police Force in August 1939. In 1948 he was promoted to the 


“ Decided, August 30, 1958. O. O. J. Deputy Inspector, as the case may be, shall 
Miscellaneous No. 858 of 1952. record in writing a summary of the facta of 
+ The relevant portion of the section is the case and express briefly his opinion regard- 


as follows :— ing guil $ 
“ 25. (2 The Inspector General, the Com- The papers and i will then be for- 
Hee LAH e e General warded fsa dinero G 


this sub-section shall be subject always to ferred upon and duties assigned to the 
such rules and orders as may be made by the Oommissioner of Police under section 7 of 
State Government in that 2 Act IV of 1902. In all cases so dealt with by 
+t The rule runs thus: the Deputy Commissioner ‘of Police, the final 
“3, (e) e te tae bee order inflicting punishment shall be the work 
Tofi to in clauses (b) and (o) has of the Deputy Commissioner so appointed.” 
completed, the Superintendent, inspector or 
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rank of Deputy Inspector. In June 1949 he was attached to the Byoulla Police 
Station as a Deputy Inspector when he was suspended from the Police Force. 
Between June 18 and September 8, 1949, he was called several times by Inspector 
Subhand of the Anti-Corruption Branch, and his statement was recorded. He was 
furnished with a charge sheet by the § intendent, “F” Division, based on state- 
ments recorded by Inspector Subhand, ing that the petitioner by reason of the 
charges mentioned therein had acted in a manner prejudicial to or kely to throw 
discredit on the discipline or reputation of the Police Force, and as such was liable 
under rr. 12 and 14 of Appendix “A” ofa. 12(a) of the City of Bombay Police Aot. 
It is the petitioner’s case that when he was called for recording his statement he 
was agked by the Superintendent whether he wished to call any of the witnesses 
whose statements were recorded in the course of the proceedings during the prelimi- 
nary inquiry held by Inspector Subhand. By an order passed on November 10, 1949, 
the petitioner was dismissed from the Police Force. He thereupon gave notice 
under s. 80 of the Civil Procedure Code to file a suit challenging the validity of that 
order. That order was thereupon cancelled and a show cause notice dated November 
21,1952, wasserved upon the petitioner. The petitioner then filed the present petition 
challenging the jurisdiction of respondent No. 1 to do so on various grounds. In 
the petition the petitioner goes on to make a number of allegations about the impro 
and irregular manner of the apt in which statements were seconded ‘by 
Inspector Subhand, and in which cross-examination of witnesses was conducted 
before Inspector Subhand. I do not want to express any opinion about the alleged 
irregularity or impropriety of the proceedings which took place before the charge 
sheet was handed over to the petitioner, because, in my opinion, it is bun- 
dantly clear that the entire proceedings were conducted by a person who 
was not the person duly authorised by law to conduct the same. It is the 
petitioner’s case, and considerable streas was laid by Mr. Gamadia, learned 
counsel for the petitioner, on this aspect of the case, that under the provisions of 
r. 3(b) of Appendix “D” the proceedings and the preliminary inquiry against the 

itioner from its commencement upto its conclusion, although required to be held 
by the intendent of the Division in which the alleged misconduct had taken 
place, or some other superintendent of other Division, if the Commissioner of 
Police so directed, those proceedings and inquiry were in fact conducted, not by 
a superintendent of police, but by an officer of lower rank. To put it differently 
Mr. Gamadia’s contention is that the proceedings not having been held by a superin- 
tendent of police were entirely vitiated, and I must on that ground hold that there 
‘were no pro ings at all 

Rule l(a) of Appendix “D” of the City of Bombay Police Act is as follows :— 

“1 (a) No police officer shall be departmentally punished otherwise than as provided in 

these rules.” 


Rule 1(4) (s) lays down that “dismissal” is a major punishment. Then, r. 2 is as 
under :— : 


“2. No major punishment shall be inflicted on any offloer until a Departmental enquiry 
has been held and no punishment of fine, suspension, reduction, discharge or dismissal shall be 
inflicted until a note of the enquiry, and tho reasons for passing such order have been made in 


Clause (+) of r. 3(a) is as under :— 

“8. (a) Departmental enquiries against officers of the Greater Bombay Police slmall be 
classified as follows :— i 

(1) Enquiries into misconduct by Inspectors, Deputy Inspectors, Sergeants and Sub-Ins- 
pootars.’’ 

Rule 3(6) which is the material rule and on which reliance was placed on behalf 
of the petitioner inter alia provides as follows : 

“3. (b) In cases falling under item (1) the proceedings will ordinarily be held by the Superin- 
tendent of the Division in which the misconduct has taken place ; but the Commissioner of Police 
may order them to be held by any other Superintendent. After the Superintendent has gone 
through the preliminary enquiry papers, the grounds on which 16 is proposed to take action against 
the defaulter shall be reduced to the form of a definite charge or charges, which shall be com- 
municated in writing to the defaulter and shall be accompanied by a statement of the allegations 
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on whioh each charge is based and of any other circumstances which it is proposed to take into 
consideration in passing orders on the case. Every charge and all other documents in evidence 
against the defaulter must also be fully explained to the defaulter, who should be given or allowed 
to take copies, ıf he wishes, to assist him in his defence. Defaulter’s statement should then be 
recorded, acknowledging that he has understood the charge and evidence then on record against 
him and stating whether or not he admits the charge. If he does, it only remains for the Superin- 
tendent to proceed in accordance with rule 8({6). Ifhe does not, hisstatement should be continued 
stating whother ho wishes to cross-examine any, and which, of the witnesses against him and to 
call witnesses, whom he will specify in his defence. The Superintendent should recall the witnes- 
sos required for cross-examination and, in the defaulter’s presence read out any statement they 
have made in the prelimmary enquiry any record, if necessary, and further statements they may 
have to make. Defaulter should then be allowed to cross-examine. Croas-examination shall 
be confined to relevant facts connected with the matter under enquiry. The defaulter should 
then be called upon to enter on his defence and to produce his witnesses, if any. Such witnesses 
may be examined by the defaulter, cross-examined, if necessery, by the Superintendent end 
re-examined by the defaulter if he desires to do so. Defaulter’s further statement should then 
be recorded in continuation of his previous one referred to above or he may be allowed to submit. 
his defence in writing, a reasonable time for the purpose being fixed by the Supermtendent.’” 
[Rules under s. 7(2) of the City of Bombay Police Act, 1902, Government Resolution H. D. No. 
87-3-VIL dated March 28, 1935 and G. R., H. D. No. 87-8-VII dated November 27, 1935.] 


Rule 3(e) inter alia states that when the departmental enquiry has been completed, 
in cases falling under r. 3(5) (i) the Superintendent shall record in writing 
a summary of the facts of the case and express briefly his opinion regarding the 
guilt or otherwise of the defaulter. The papers and proceedings will then be,forwarded 
to the Oommissioner of Police, or to such Deputy Commissioner of Police ` 
authorised by him under s. 6(2) to exercise and perform any of the powers conferred 
upon and duties assigned to the Commissioner of Police under s. 7 of the Act. In 

cases g0 dealt with by the De Commissioner of Police, the final order inflicting 
punishment shall be the work of the Deputy Commissioner s0 appointed. 


Now, it is clear that the authority which the Superintendent of Police exercises. 
in,the matter of dismissal of any officer, that being a major punishment, is conferred. 
on him by the relevant provisions of the Act and r. 2 already referred to by me. 
As to the relevant provisions of the Act reference need only be made to s. 25 of the 
. Bombay Police Act, XXII of 1951, wherein cl. (c) lays down that the exercise of 
any power conferred by sub-s. (2) of the section ahall be subject always to such rules 
and orders as may be made by the State Government in that behalf. The appoint- 
ment of an officer being in accordance with the rules, his dismissal can only be in 
accordance with the conditions of his service. 

In para. 11 of his affidavit the petitioner categorically and specifically alleged that 
no proceedings were conducted with regard to his conduct at any time as required 
by r. 8(5) of Appendix “D.” That rule as I have already stated provides that the 

ings shall be conducted by a superintendent of police. en I turn to the. 
affidavit in reply filed in opposition to the rule I find that there is no averment at . 
all in reply to this allegation contained in para. 11 of the affidavit made by the 
petitioner. Para. 12 of the affidavit of the petitioner also makes a referenoe to r. 3(b)- 
Tn paras. 19 and 20 of the affidavit in reply reference is made to this paragraph, but- 
I do not find anything stated there about the contention of the petitioner that the. 

ings were not conducted by & superintendent of police. When I turn to.the 
affidavit filed in opposition to the rule sést in para. 19 of that affidavit no reference: 
is made at all to the contention raised by the petitioner about there being no proceed- 
ings held by any superintendent of police, but the only statement is that it been. 
the normal practice that preliminary inquiries are conducted by an inspector and he 
in the course of such inquiry records the statements of the witnesses. Now, a pre- 
liminary inquiry would be a part of the proceedings to be held by the superintendent 
himself. the preliminary inquiry is not a part of the proceedings to be held by 
the superintendent, then it is evident that no enquiry at all can be saidto have been 
held in the matter. So whatever view is taken, I find that there is in fact no reply 
at all to the contention of the petitioner on this point. I have, therefore, reached. 
the conclusion that in the matter of the petitioner no proceedings at all were held 
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by any officer duly authorised in that behalf and that only some inquiry was carried 
on by some inspector. But that cannot amount to an inquiry under the provisions 
of r. 8(6). The only conclusion that I can reach is that the so-called inquiry was 
held by a person not duly authorised to do so. If that be so, and I have no doubt 
that this is what has really happened, the holding of a ing by an unauthorised 

reson does not amount to a proceeding at all. And if there been no proceedings 
held in the matter, the Commissioner of Police would have no power or jurisdiction 
to act under any provisions of the Aot or rules which authorise him to inflict a m&jor 
punishment on an officer only after a departmental inquiry, as envisaged under the 
rules, is held. : 

As I was of the opinion that this went to the root of the matter I did not deam it 
necessary to let Mr. Gamadia go into the other contentions raised in the petition. 
Mr. Joshi, learned counsel for the respondents, strenuously argued before me that 
all that can be said in favour of the petitioner is that no inquiry as required by r. 3(b) 
was held in the matter or at the highest it can be said that there was no departmental 
inquiry. But that at the most would be’an illegality and would not amount to 
absenoe of jurisdiction on the part of the Commissioner of Police. The ent 
was that the jurisdiction of the Commissioner of Police was a cara thing tie an 
illegality or irregularity in any previous or preliminary inguiry. I must observe 

‘in this connection that the authority of the Commissioner of Police to dismiss an 
officer would not substantially differ from his jurisdiction to dismiss an officer in 
the police force. These are quasi-judicial matters and the authority is either vested 
with the power or is not vested with thé power. If he is vested with the power to 
dismiss the officer, then only it can be said that he has jurisdiction to dismiss the 
officer. The distinction sought to be made by learned counsel cannot, in my opinion, 
be really applicable in a case like the present one. This so-called illegality or absence 
of departmental inquiry goes to the root of the matter and it affects the very power, 
authority or jurisdiction of the Commissioner of Police. 

Now, it is well established that a tribunal though duly constituted may be acting 
without or in excess of jurisdiction by reason of the absence of some essential pre- 
liminary or non-compliance with & condition precedent. The holding of a depart- 
mental inquiry by a superintendent of police is a condition precedent, a fact which 
must exist before the Commissioner of Police can assume jurisdiction or authority 
for the of passing the final order of dismissal under r. 3(e) against a deputy 
inspector of police. This is not, therefore, a case merely of an illegality or error 
in conducting the departmental inquiry, but a case of acting without or in excess of 
jurisdiction. It is algo clear that in any view of the matter, here is a case in which 
there is substantial error apparent on the face of the record and this is regarded as 
an error of jurisdiction for the purposes of certiorari or prohibition. For this reason 
also it must be held that the Commissioner of Police has -no jurisdiction to take the 
action threatened against the petitioner. : 

Tt was next urged on behalf of the respondents that if the Court were to interfere 
before the final order is passed, officers, against whom departmental inquiries were 
going on, would all of them at any stage of the inqui rush to the Court asking for 
writs of prohibition. The submission was that the Court cannot interfere at this 
stage of the proceedings. I do nat find myself able to scospt this submission. 
Nor am I able to share Mr. Joshi’s anxiety. The show cause notice served on the 
petitioner states at the end, e 

“ I propose his dismissal fromthe Foros. The Defaulter should show cause why the punish- 
ment proposed above should not be awarded to him”, 

It is the case of the respondents themselves that the proceedings are over and the 
matter is at a stage where all that remains for the Commissioner of Police to decide 
is what punishment should be inflicted on the petitioner who has already been found 
guilty. Now, the very purpose of issuing a writ of prohibition is to prevent & person 
or & body of persons having legal authority to determine questions ut the 
rights of a subject judicially from acting in excess of their legal authority and the 
writ goes ex debitio justitiae. It is preventive in its character and not remedial. 
It has been said that the Court should not be chary of exercising it. I am unable 
L. R.—28 
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to accept the argument of Mr. Joshi that the writ should not go in a matter like this 
till the final order is passed. The t ignores that ordinarily the writ is issued 
where there remains something to which the prohibition can apply. The argument 
ab inconviniente advanced by Mr. Joshi, may be of some value when the Oourt has to 
construe some ambiguous wards and even then it is a method which is shunned by 
Courts. It has been said that at best it is an unhandy weapon. The present 
contention of the ndents must, therefore, be negatived. 

The result is that the rule must be made absolute to the extent that the petitioner 
has asked for a writ of prohibition. A writ will issue prohibiting the respondents 
from proceeding to take any further action against the petitioner by way of dismissal 
of the petitioner from the Police Force or doing any other act to the prejudice of the 


petitioner based on the p inquiry and the findings thereon referred to in the 
petition. Respondents pay the costa of the petitioner fixed at Re. 600. 
Rule made absolute. 


Attorneys for petitioner: Kanga & Oo. 
Attorneys for respondents: Little dæ Oo. 





APPELLATE CIVIL. « 


Before Mr. Justios Dixit. 
SHIVAMURTEPPA GURAPPA GANIGER v. FAKIRAPPA BASANGAUDA 
CHANNAPPAGAUDAR.* 


Hindu law—Family arrangemoni—Dispute regarding ownsrship of property between member of 


Adopted son whether oan rely upon agreement to resisi claim to property by member of family— 
Indian Registration Act (XVI of 1908), Seo. 17 (b}—Indian Evidence Act (I of 1872), Seo. 49. 

One GV died leaving a widow GA and a son F. F died leaving him surviving his own 
widow P, his daughter SH and his mother GA. P died in 1942 and tasreafter GA adopted 
the defendant in 1943 as a son to her deceased husband. After the adoption a dispute arose 
bétween the defendant and SH concerning the ownership of the properties which originally 
belonged to GV. SH claimed the properties as the daughter of the last male holder F whereas 
the defendant claimed the properties as the adopted son. This dispute was ultimately 
resolved by an arrangement arrived at between the parties which was evidenced by two 
documents executed on the same day. One document was a deed of gift executed by the 
defendant in favour of SH of certam properties of GV and the other was a karar-paira executed 
by SH. and her husband in favour of the defendant whereby SH admitted the adoption of 
the defendant and agreed thas she would not olaim from the defendant the remaining pro- 
perties of GV whioh were in hia possession. This borar-paira was not registered. In a suit 
by SH against the defendant for possession of the remaining properties of GV which were 
in, his possession, SH contended thet she was entitled to succeed to the properties after the 
death of her mother P and that the defendant was not the validly adopted son of GV. The 
defendant contended that as the adopted son of GV he was the owner of the properties 
and that he was the owner of the properties by virtue of the arrangement between himself 
and SH :— , 

Held, that the defendant's adoption was invalid: 
© Ramkrishna v. Shamrao, Amarendra Mansingh v. Sanatan Singh? and Shamrao Babaji 
v. Bhimrao,* followed. 

Anant Govind v. Dnyansshwar Balbrishna' and Pandurong Bhau v. Ohangunodai,* 


5 
that the deed of gift and the agreement (borar-paira) constituted a family arrangement 


*Decided, November 16, 1953. Second 1 
No. 1191 of 1951 (with Second Apes 

Oo. 1192 of 1951), from decision of Y. B. 2 
Raju, District Judge ab Dharwar, in Appeal 

No. 279 of 1950, confirming the decree passed 3 

by A. B. Civil J (Junior Division), 4 

Dharwar, in Cause No. 244 of 1940. 5 
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between SH and the defendant and the two documents could be regarded as a valid family 
arrangement between the two parties: 

Basontakumor Basu v. Ramshonbar Ray,! Ramgouda Annagouda v. Bhausahed,? Lalu 
Prasad v. Babu Lal,’ Rambishors Kedarnath v. Jainarayan Ramrachhkpat and Ram Gopal v. 
Tulshi Ram,* referred to. 

: Kashbat v. Tatya,® distinguished ; and 

that as the adoption of the defendant was invalid, he had no claim or title to the p 
apart from the agreement, and as the agreement, which declared his title to the properties, 
was not registered, it was inadmissible in evidence and the defendant, therefore, could not 
rely upon the arrangement in answer to the claim of SH. 

Ram Gopal v. Tulshi Ram,’ referred to. 

It is not necessary to constitute a valid family arrangement that every person who takes 
part in the arrangement must necessarily be a member of the family. There can be a family 
arrangement when there is a bona fide compromise of a disputed olaim and that compromise 
may be between members of a family and a persan who happens to be a total stranger to the 
family by reason of his adoption having been found to be mvalid. 

In some cases a view has been taken that a family arrangement does not require registra- 
tion. But those cases are cases where the parties to the arrangement have an antecedent 
title to property. 

Ta parties to the suit (No. 244 of 1949) are represented in the following genealo- 
gical table : 


wiParvatwa (defendant Ro. 1)- 


(plaintiff) 

One Gurappa, who owned oertain lands including R.8. No. 294/1A, R.S. No. 623/1 
and survey No. 233/1, died leaving a son Fakirappa and his widow Gangawa. 
Fakirappa died on February 5, 1930, leaving him surviving his widow Parvatewa, 
his daughter Shivagangawa (plaintiff) and his mother Gangawa. Parvatewa died on 
November 22, 1942, and thereafter on April 5, 1943, Gangawa adopted Shivamurteppa 
(defendant No. 1) to her deceased husband Gurappa. 

On April 3, 1944, defendant No. 1 executed a gift deed of three of Gurappa’s 
properties (S. Nos. 2338/2, 568/2 and a portion of 8. No. 623) in favour of the ae 
and at the same time a karar-patra was executed by the plaintiff and her hus 
favour of defendant No.1. In the karar-patra the plaintiff admitted that defmdant 
No. 1 had been validly adopted by Gangawa and the plaintiff agreed that she would 
not claim the remaining properties in possession of defendant No. 1. This karar- 
patra was not registered but it was entered in the record of rights. 

On July 18, 1949, the plaintiff filed the present suit against defendant No. 1 and 
one Bhimappa (defendant No. 2) for possession of 8. Nos. 204/1A and 623/1, alleging 
that she was entitled to succeed to the property after the death ofhermother Parva- 
tewa and that defendant No. 1 was not the validly adopted son of Gurappa. 

This suit was heard along with suit No. 91 of 1949, which was filed by one Gangappa 
on March 22, 1949, against defendant No. 1 for possession of 8. N. 233/1 whick was 
sold to Gangappa by Shivagangawa (plaintiff in suit No. 244 of 1949) on April 23, 
1948. Gangappa based his claim on the that he was a purchaser from Shiva- 
gangawa who was the owner of the land and contended that defendant No. 1 was 
not the owner of the land as he was not the validly adopted son of Gurappa. 
Defendant No. 1 contended, in both the suits, that as the adopted son of Gurappa he’ 


1 (1981) L L. R. 59 Cal. 859 a. 15 Bom. L. R. 867 

2 (1087) T. A. S4 L A. 390, 5 (roae) T E Me GLAU ee 
8. 0. 29 Bom. L. R. 1380. 6 (1916) LL.R. 40 Bom. 668, 

3 1934). L RN . 214 8. 0. 18 Bom. L. R. 

4 Hors L. R. 40 L A. 218, 7 (1928) L L. B. 51 AlL 79, F.B. 
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was the owner of.the lands in the suits and that he was the owner of the lands by 
virtue of the arrangement which lodk place on April 3, 1944, between himself and 
Shivagangawa as evidenced by the gift deed and karar-patra. l 

TOP ee nee ny Dear ome ee eee decreed the suits filed by 
the plaintiff and Gangappa, holding that the adoption of Shivamurteppa had not 
taken place, and that even if it had taken place, e adoption was iny: d. ,In the 
course of his judgment the trial Judge observəd as follows :— 

“Tt is also challenged by plaintiffs in both the suits, that Gangawa's power to take a boy 
in adoption to her husband was terminated as her son Fakireppa died leaving a widow who 
could continue the line of Fakirappa the last male holder. ‘The law Is clear on the point (vide 
51 Bom. L. R. 466). Relying on this ruling, Gangawa’s power to adopt a son to her deogased 
husband, Gurappa, terminated as Fakirappa, Her son, died leaving a widow Parvatevva who 
could ‘continue the line. Her right to adopt a boy to hor husband does not revive on the death 
of Parvatewa her daughter-in-law. The adoption is therefore not proved and not valid in law. 
The question now is whether such ẹ settlement is valid and binding on the plamtiff. A family 
" arrangement is the bona fide settlement of s claim or dispute by members of a family. The 
term family as used in this connection is a wide one and includes not only the members of the 
family, male and female, legitimate and illegitimate, natural and adopted or to be adopted, for 
the time being, but also those yet unborn including reversionsrs and all persons having some 
claim on the family for maintenance, residence, marriage portion or the like. Defendant No. 1 
alleges that the settlement is a family arrangement and that it is binding on the plaintiff. 
Defendant No. 1 is the grandson of the elder sister of Gangawa. He comes from a family 
different from the family of Shivagangavva. A family arrangement in respect of family property 
pre-supposes a claim by some member of the family to part of the family property whioh is 
settled by an arrangament between the members of the family recognising the claimant's real 
or supposed rights. There can be no such question where a stranger is in posseasion of the 
property (vide Indian Cases, Vol. 76, 1958, at p. 218). Defendant No. 1 comes from different 
family from that of the family of Shivagangawa. His factum of adoption is not proved. Even 
if the factum of adoption is proved, the adoption is not valid in law. The defendant No. 1 is 
therefore a perfect stranger to the family and this being so he cannot be in possession of the 
property under family arrangement. So under these circumstances the family arrangement 
set up by defendant No. 1 is not binding on the plaintiff.” 

Defendant No. 1 filed appeals against the decrees passed bythe trial Judge and. 
the District judge, Ww who heard both the appeal& together, comfirmed the decrees of 
the lower Court and dismissed the appeals. The appellate Judge held that. the 
adoption of defendant No. 1 was invalid, that there could be no family arrangernent 
between persons oné of whoni was à stranger to the family, and that as the karar- 
‘patra, which evidenced the’ arrangement, was not , it was inadmissible 
im evidence. In his judgment the District judge o "as follows :— 

T“ As regards the validity: of the adoption, however, defendant No. 1 has to face the position 

that he was adopted as a son to Gurappa by his widow Gangawa after Gurappa had left a son 
and the-son’s widow. In these circumstances tt has bean laid down in Shamrao v. Bhimrao 
(51 Bom. L. R. 466) that Gangewa's-authority to adopt had ceased’ because the responsibility 
of continuing Gurappa’s line had devolved on Gurappa's son and the latter's widow who is sbil 
alive. 
i Tho learned pledder for the appellant wante to distinguish the oase reported in Shamrao 
v. Bhimrao (51 Bom. L. R. 466) on the ground that, according to defendant No. 1, Parvatewa 
the widow of Gurappa’s son had quarrelled with her husband and had left him and was not 
with pim at the time of her husband’s death. In my opinion these facts are not. suffloient to 
distinguish the ‘decision in Shamrao v. Bhimrao and hold that the principle laid down in that case 
has no application to the present ogse. Merely because the son’s wife is not living with the son 
sho does not lose her.authority to ddopt a son to her husband after her husband’s death, There- 
fore in view of the decision in Shamrao v. Bhimrao (51 Bom. L. R. 466) I hold that the adoption 
of dofeident Nord by Gumawa thh widow of Churerpe bo iusala because Gurappa had a. son 
and son's wife to continue his line.” 


Defendant No. ] fled ores appeals in the High Court. The appeals, were 
heard together... 


R. A. Jahagirdar, with N. XK. Shanbhag, for the a t, in both appeals. 
G. P. Mürdeshwar, for respondent No. 1, in both appeals. 
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‘Durr J. Tiea tao apenls prid Topert veiy Kori muite Nony TA ere 
91 of 1949 on the file of the Civil Judge, Junior Division, Dharwar. 

The lands in suit No. 244 of 1949 are R. 8. No. 204/14 and R. 8. No. 623/1. In 
. the plaint they are valued at Rs. 4,000. The land in, suit No. 91 of 1949 is survey 
No. 233/1 which is valued in the plaint at Re. 3,500. These three lands together 
with other lands originally belonged to one Gurappsa. Gurappa had a son Fakirappa. 
Gurappa died first leaving him surviving irappa and his widow Gangawa. 
Fakirappa died on February 5, 1930, leaving him surviving his widow Parvatewa, 
his daughter Shivagangawa and his mother Gangawa. Parvatewa died on Novem- 
ber 22, 1942. Thereafter Gangawa adopted Shivamurteppa as a son to her deceased 
husband on April 6, 1943. Shivagangawa is the plaintiff in one of the suits, while 
Shivamurtepps is the defendant in both the suits. : 

On April 3, 1944, two documents were executed. One ofthemis a gift deed whichis 
exh. 64 in the case. It was executed by Shivamurteppa who gave threo lands to 
Shivagangawa. The other document is an agreement executed by plaintiff Shiva- 
gangawa and her husband in favour of Shivamurteppa. It will be necessary to 
refer to these two documents in some detail hereafter. 

It appears that Shivagangawa sold survey No. 233/1 to one Gangappa on April 23, 
1948, for Re. 3,500. 

On March 22, 1949, Gangappa filed suit No. 91 for possession of that land. Some 
time later, i.e. on July 18, 1949, Shi wa brought suit No. 244 i 
Shivamurteppa and one Bhimappa for possession of survey No. 204/1A 
and survey No. 623/1. Gangappa claimed recovery of possession on the ground that 
he was a purchaser of the land from Shivagangawa who was the owner of the land, 
and his contention was that the defendant Shivamurteppsa was not the owner of the 
land because he was not the validly adopted son of Gurapps. 

Shivagangawa brought suit No. 244 upon the allegation that she was entitled to 
succeed to the property after the death of her mother Parvatews and that defendant 
Shivamurteppa was not the validly adopted son of Gurappa. 

Both these suits were resisted by defendant Shivamurteppa, and his contention 
was two-fold. He contended, firstly, that as the adopted son of Gurappa he was 
the owner of the lands in both the suits, and, secondly, that he was the owner of the 
lands by virtue of an arrangement which took place on April 3, 1944, between himself 
and Shivagangawa. ~ i f 

. The trial Court heard the two suits together and by a common judgment the 
trial Court decreed the plaintiff Gangappa’s suit as wellas plaintiff Shivagangawa’s 
suit, holding that the adoption of Shivamurteppa had not taken place, and that even 
if it had taken place, the adoption was invalid. In Gangappa’s suit it was held that 
in view of the factum of adoption not being proved and in view of the invalidity 
of the adoption, Gangappa, as purchaser, was entitled to reoover possession from 
Shivamurteppa. From the decrees made in the suits Shivamurtepps filed appeals 
in the District Court, Dharwar, and the learned District J udge confirmed the decrees 
of the trial Court and dismissed defendant Shivamurteppas ap , holding that 
the adoption of Shivamurteppa was invalid, that there could be no ily arrangement 
between persons, one of whom is a atranger to the family, and that in any event since 
the document evidencing the arrangement was not registered, the same was inadmis- 
sible in evidence. From the appellate decree made in each suit, defendant Shivamur- 
teppa has filed separate a i 

These two appeals were di of by a common judgment in the lower appellate 
Court as well as in the trial Court and it will be convenient to dispose of them also 
by a common judgment in this Court. i ` ; 

Two questions ariss for decision in these appeals. The first question is whether 
the adoption of Shivamurte is valid. In the trial Court that Court came to the 
conclusion that defendant Shivamurteppa had not proved'the factum of adoption. 
In the lower appellate Court, however, the factum of adoption was, upon the evi- 
denoe, held proved and that finding is not disputed in this second appeal. Now, 
the question about the validity of the adoption mds upon the harap whether 
Gangawa had power to adopt. It is to be noted that Fakira ied on February 
5, 1930, leaving him surviving his own widow Parvatewa. e rival contentions 
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as put forward in this Court were these. Mr. Jahagirdar for the appellant contends 

ee t Shtvamurteppa as a son to her deceased husband 

after the death of tows. . Murdeshwar, on the other hand, contenda that 

fince Fakirappa died leaving him surviving Parvatewa, his own widow, to continue 
the line, the power of Gangawa to adopt had come to an end and the power cannot 

subsequently be revived. In support of the latter position, the lower appellate 

Coprt relied upon a decision of this Court reported in Shamrao Babaji v. Bhimrao! | 
and Mr. Jahagirdar conceded that in view of this decision he could not possibly 

contend that the adoption of Shivamurteppa was not invalid. But he contended 

shat there ware bwo other decisions Gf this Oo mhial senta to be contrary to the 

decision in Shamrao Babaji’s case. Those decisions are Anant Govind v. Dnyanesh- 

war Balkrishna’ and Pandurang Bhau v. Changunabas®. In Anant Govind v. 

Dnyaneshwar Balkrishna‘ the facts were these. A Hindu died leaving behind him 
his widow and two sons. One of the sons who was married but had no issue died 

next, and his wife died shortly afterwards. Then on tho death of the other son who 

was unmarried, his mother adopted the plaintiff. The question which arose for 

decision was whether the plamtiff’s adoption was valid, and it was held that the 

adoption was valid, because on the death of the second son without widow or issue 

his mother was the only person in the family who could continue the line by adoption. 

Mr. Jahagirdar says that if the mother oould make a valid adoption, as in Anant 
Govind’s case, there was no reason why in this case Gangawa could not make a valid 

adoption. But it is obvious that there is a distinction between the two cases and 

the distinction is this. In Anant Govind’s oase the last holder had died unmarried, 

Le. without leaving his own widow or a son to continue the line. In the 

case the last holder was Fakirappa and he died leaving him surviving his own widow 
to continue the line. It is for this reason that the plaintiffs adoption in Anant 
Govind’s case was held valid and Shivamurtep a adoption ta Ee: Gage. tansk To 

held to be invalid. The other case is a case OF I andurang Bhau v. Changunabat. 

In that case the facte were these. There were a Hindu father and his two sons. 

The father died leaving the two sons and their mother. The elder son died leavi 

a widow, and two days later the younger son died unmarried. The mother ado 

the plaintiff and the widow of the elder son having Gn oa the adoption, the plain- 

tiff sued for a declaration that his adoption was valid, and it was held that, as the 

younger son had died without leaving a widow or a son, the mother’s power of 
adoption had not come to an end, and she oould, therefore, validly adopt the plain- 

tif. This case is also distinguishable from the t case. In Pandurang Bhau’s 
case although the widow of the elder son was alive, the last holder was the younger 

son and he died unmarried, i.e. without leaving a widow or a son to continue the 

line. It was under those circumstances that it was held that the plaintiff's adoption 

was valid. In the present case Fakirappa had died leaving him surviving his own 

widow to continue the line and, therefore, defendant Shivamurteppa’s adoption is 

invalid. Mr. Jahagirdar is not, therefore, right in contending that these two cases 

lay down a principle contrary to the principle laid down in Shamrao \Babaji v. 

Bhimrao. : 

It is to be noted that the case in Shamrao Babaji v. Bhimrao follows the full bench 
decision of this Court in Ramkrishna v. Shamrao® and what is worthy of note is 
that in the case of Amarendra Mansingh v. Sanatan Singh? their Lordships of the 
Priyy Counoil have approved of the fullbench decision in Ramkrishna v. Shamrao. 
In view, therefore, of decisions in Ramkrishna v. Shamrao, Amarendra Mansingh 
v. Sanatan Singh and Shamrao Babaji v. Bhimrao, it is impossible to hold that 
defendant Shivamurteppe’s adoption in this case was valid. That was the view 
taken by the lower a te Court, and I think that view is right. In the result, 
therefore, defendant iyamurteppa’s adoption is invalid. The first contention, 
therefore, fails. 3 

The next question is whether there .was, on April 3, 1944, a family arrangement 

1 (1948) 51 Bom. L. R. 468. ö (1902) L IL. R. 26 Bom. 526, 

1943) 46 Bom. L. R. 353. 8. 0. 4 Bom. L. R. 815, F.B. 


R. 913. 6 (1033) L. R. 60 I. A. 243, 
1043) 46 Bom. L. R. 353. g. 0. 35 Bom. L. R. 859. 
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between Shivagangawa and Shivam and whether that family: arrangement 
is binding upon plaintiff Shivagangawa. Now, the family arrangement is evidenced. 
by two documents of the same date. As already observed, one of them is a deed of 
gift executed by Shivamurteppa in favour of Shivagangawa. The other document 
is an agreement executed by Shivagangawa and her husband in favour of Shiva- 
murtepps. In considering the validity of this family arrangement, it will be necessary 
to refer to the two documents in greater detail. Tho gift deed, inter alta, states as 
follows : 


“You are the grand-daughter of my adoptive father, that is to say, you are my niece. You 
have been given in marriage at Murengudi in Ron taluka. But as your husband’s people are 
very poor and as you are experiencing great hardships in the matter of your livelihood, I bave 
been housing you and your husband in my house and I have been maintaining and looking after 
you. As your conduct has appealed to me and as you have been given in marriage into a poor 
family, I have thought of gifting the below mentioned properties to you, and I have given the 
below mentioned properties to you as a gift.” 

Then the gift deed mentions the three lands which are survey Nos. 233/2, 568/2 
and a portion of survey No. 623. The deed of gift concludes as follows : 

“The above-mentioned properties of the description given above have been gifted to you 

end have bean given into your possession. From today neither I nor my heirs, nor my executors 
have any right or title whatsoever to the properties which have been gifted to you or to the 
deposits, quarry, water, trees, atones, oto., in the said lands. You are the fall owner and you 
have full righta and you should go on enjoying and making vahivat of the same from generation 
to generation as you like. The properties mentioned above and gifted to you are ‘Nattu’ and 
‘Kadare’ and their present proper value is Re. 2,500.” 
It is to be noted that the deed of gift is attested by two witnesses, of whom Gangappa 
is one and Gangappa is the plaintiff in suit No. 91. The more important document 
is the agreement and as the recitals of this document are important, it will be neces- 
sary to state the material recitals in some detail. The agresment begins by reciting 
as follows : 

“You are the uncle of No. 1 of us, that is to say, you are the adopted son of my (No. 1's) 
full (Khas) grandfather Gurapps. The properties belonging to my grandfather are as shown 
below. As some disinterested persons have advised us that there should not arise any disputes 
amongst us and the property should not be wasted unnecessarily, we have willingly agreed to 
the same and we have executed this Kararpatra in your favour.” 

Then the agreement refers to the three lands given to Shivagangawa by way of gift 
and the agreement goes on to state : 

“The lands which have thus come to us have been taken by ua into our possession willingly. 
The remaining property is in your possession alone in your capacity as the owner by reason of 
adoption as you have been adopted as a son to my grandfather i.e. Gurappa, Neither of us has 
any dispute nor contention whatsoever against the said adoption. We consent to the said 
adoption. Out of us No. 1 herein before mentioned had applied for my (her) name being entered 
in respect of all the properties of the Alagwadi village standing in the name of the adopted son. 
in the Record of Rights ; the same is cancelled. As you are the adopted son of my grandfather 
Gurappa and as wo desire that the line of our grandfather should continue, we give consent 
to the said adoption. We have no dispute whatsoever with respect to the properties which are 
in your possessian.’’ 

It is to be noted again that the agreement is attested by the self-same two persons 
of whom See eo and Gangappa is the plaintiff in suit No. 91. f 

Now, it would appear that there was a dispute between plaintiff Shivagangawa 
and defendant Shivamurteppa, concerning the ownership of the perty which 
originally belonged to Gurappa. That there was such a dispute will be clear from 
the fact that Shi awa had applied to the revenue authorities to have her name 
entered in respect of the properties standing in the name of the adopted son in 
the record of rights. In view of this dispute it is also clear that some disinterested 
persons hed advised the parties that there should not arise any dispute amongst the 
two and that the property should not be wasted unnecessarily, and it was for that 
reason that the two parties agreed to a certain arrangement and that arrangement 
was evidenced by the kararpatra executed by Shivagangawa and her husband in 
favour of defendant Shivamurteppa. - 
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Now, as to what happened immediately after the desth of Parvatewa, the mother 
of plaintiff Shivagangawa, will be clear from the entries made in the record of rights. 
Exhibit 4 whichis an extract of the record of rights shows with respect to survey No. 
204/1A that the original holder or Kabjedar was Parvatewa kom Fakirappa. After 
the death of Parvatewa, it appears that the name of Shivagangawa was mentioned 
in the record of rights and it would appear that the name of defendant Shivamurteppa 
waa, thereafter mentioned in the record of rights. Similar remarka apply in the case . 
of survey No. 623, hissa No. 1, and that will be clear from extract exh. 5. It appears 
from the extract, exh. 6, that after the death of Fakirappa there was an heirship 
inquiry and as a result of the heirship inquiry the name of his wife Parvatewa was 
entered in the record of righta. It would also appear from the extract, exh. 6, that 
survey No. 233/1 and survey No. 568/2 were given to Gangawa for her maintenance 
by Parvatewa kom Fakirapps. It appears from the same dooument that Gangawa 
gave a vardi that her ancestral properties were in the name of her daughter-in-law 
Parvatewa kom Fakirappa Ganiger and that Parvatewa died on November 22, 1942, 
without leaving any male issue and that, therefore, she was the heir to all those 
properties, and it appears that G. wa’s name was entered in the record of righta. 
After the adoption of defscdan), Shivamiriap sa the three lands in suit, survey 
Nos. 233/1, 623/1 and 204/LA, were given in actual possession of the adopted son, 
and it will be clear by reference to the same document that after the death of Parvate- 
wa the name of plaintiff Shivagangawa was entered as per vardi. So that it would 
be seen from these documents that with respect to the suit lands the name of 
E aA had been entered in the record of rights and that plaintiff Shiva- 
gangawa made an applicetion to have hər name entered in the record of rights 
as mentioned in the agreement, exh. 71. It was this dispute between plaintiff 
Shivagangawa and defendant Shivamurteppa that was resolved by the arrangement 
evidenoed by the gift deed and by the agreement. 


Now, the contention of Mr. Jahagirdar is that the a ment evidenced by the 
gift deed and by the agreement is a family arrangement and this family arrangement 
is binding upon the plaintiff Shivagangawa who was a party to the arrangement. 
Mr. Jahagirdar says that in the year 1944 there was a dispute between plaintiff 
Shivagangawa and defendant Shivamurteppa regarding the family property and 
this dispute was resolved by the execution of the deed of gift and by the execution 
of the agreement. Mr. Murdeshwar who appears for plaintiff Shivagangawa oon- 
tends that there can be no family arrangement between a member of a family and 
a stranger to the family. He says that in view of the ae that the adoption of 
Shivamurte is invalid, Shivamurteppa is a stranger to the-family of Gurappa. 
There oan, therefore, be no family arrangement in law between plaintiff Shivagangawa 
and defendant Shivamurteppa. Mr. Jahagirdar, on the other hand, contends that 
there can be a family arrangement between a member of a family and a person who 
is a stranger to the ily, and in this connection he relies upon Gour’s Hindu Code, 
4th edn., p. 571, sec. 173. It is as follows: 

“A family arrangement is the bona jida settlement of a claim or dispute by members ofa 
famity, made or acquiesced in, for the benefit, peace or security of the family generally or for 
preserving ita property or honour. 

Eaplanation 1. The term ‘family,’ as used in this connection, is a wide one and inoludes 
not only the members of the family, male and female, legitimate and illegitimate, natural and 
adopted, or to he adopted for the time being ; but also those, yet unborn, including reversioners, 
and all persons having some olaim on the family for maintenance, residence, marriage portion 
or the like. 

Hovplonation 3.—It is not essential to a family arrangement that its benefit should be limited 
to the members of a family, since a stranger may equally benefit by it.” 

Mr. Jahagirdar relies in this connection upon a decision of this Court reported in 
the oase of Kashibat v. Tatya'. It is to be noted, however, that in the case of 
Kashibat v. Tatya there was no question of the adoption being invalid. That is not, 
therefore, precisely a case where the ment was between the members of a 
family and a stranger to the family. Mr. Jahagirdar next relies upon the case o 


1 (1016) I. L. R. 40 Bom. 668, s. o. 18 Bom. L. R. 740. 
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Ramgouda Annagouda v. Bhausaheb! and he says that it is not necessary for the 
validity of a family arrangement that the persons who are parties to the arrange- 
ment must be members of-the same family. It is to be remembered that the ex- 
pression “family arrangement” is not to be found in the judgment of their Lordships 
of the Privy Council. That expression is to be found in the arguments of Sir George 
Lowndes as reported at page 398 of the report. That was a case where a widow had 
alienated her husband’s property by three documents executed and registered. on 
the same day. By one document she gave a’ part of the property to her brother ; 
by another document she sold half of another property to A, and by a third doon- 
ment she sold the other half of the property to her son-in-law. The signature of 
each of the deeds was attested by the two other alienees. A, who survived the widow, 
did not seek to set aside any of tho slienations. After his death his son and grand- 
sons brought a suit to recover the whole property and it was held that the three 
deeds were to be regarded as forming one transaction entered into by all the persons 
interested in the properties and that the arrangement was binding upon the heirs 
of A who was one of the,alienees. This case, no doubt, goes to show that it is not 
necessary for a family arrangement that the persons entering into the arrangement 
must be members of the same family. But Mr. Justice Baker has taken the view 
in the case of Lalu Prasad v. Babu La? that where the defendant is a perfect 
stranger to the family, he cannot be in possession of the family property under & 
family arrangement, that a family arrangement pre-supposes a claim by some member 
of the family to part of the family property, which is settled by an arrangement 
between the members of the family recognising the olaimant’s real or supposed rights 
aud that there oan be no question about this in a case where a stranger is in possession 
of part of the family property. Mr. Murdeshwar for the plaintiff strongly relies 
upon this case. 

It would seem, however, that there can be a family arrangement between the 
members of a family and a stranger to the family. This will be clear by reference 
to a case desided by their Lordships of the Privy Council in Ramkishore Kedarnath 
v. Jainarayan Ramrachhpal.* In that case one of the parties to the arrangement 
was & person whose adoption was invalid. A partition was effected between that 
person and the members of the family, but since the adoption was invalid, he could 
have no interest in the family property. With reference to this decision this is what 
their Lordships of the Privy Oouncil said (p. 221): 

“The basis of the suit ia that the adoption of Jainarayan was wholly invalid, in which case 
he was in the view of the law an absolute stranger. It is not disputed that the validity of an 
adoption may be cantested by persons prejudicially affected by it. And it seams to their Lordships 
to bə clear that, although a partition made by a Hindu father may under some circumstances 
bind his minor sons, as was held by this Board in Balkishen Dasv. Ram Narain Shaw‘ yet if on 
the partition a share is given to en absolute stranger the partition may be impeached as a disposi- 
tion of property made without consideration, unless it can be supported as a bana fide compromise 
of a disputed claim. There are no materials before the Board to enable them to form a conclusion 
in favour of the first respondent on this ground, as suggested by the learned Additional Judicial 
Commissioner, even if such a case had been set up by him.” 

This goes to suggest that there can be a family arrangement when there is a bona 
fide compromise of a disputed claim and that compromise may be between members 
of a family and a person who happens to be a total stranger to the family by reason 
of his adoption having been found to be invalid. Similar would seem to be the 
position as is clear from the full bench case of Ram Gopal v. Tulshi Ram.® -In that 
case also there was an arrangement between certain members of a family and o 
person who had no interest in the property because of the factum of adoption not 
having besn established. In that case the question was whether the transaction 
could amount to a family arrangement. and the learned Judges of the Allahabad 
High Court held that there could be a family arrangement in such a case. I shall 
have. occasion to refer to this case in another connection hereafter. The position 


1 (1927) L. R. 54 L A. 396, . s. o. 15 Bom. L. R. 867. 
s. o. 20 Bom. L. R. 1380. 4 (1003) L. R. 30 L A. 139, 150, 
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in this case appears to me, therefore, to be this. Defendant Shivamurtsppa was 
adopted in the year 1943. In view of the law which prevailed then and which 
prevails to-day the adoption of Shivamurteppa is invalid. As his adoption is in- 
valid, Shivamurteppa is a stranger to the family of Gura But he claimed to 
be a member of the family because he contended that his adoption was valid. This 
was disputed by plaintiff Shivagangawa and the dispute took the form of an appli- 
cation made by plaintiff Shivagangawa to the revenue authorities to have her name 
entered in the record of rights in place of Shivamurteppa. That there was such a 
dispute will be clear from the oral evidence in the case. 

In the first place, there is the evidence of defendant Shivamurtepps. His evidence 
shows that after his adoption the dispute arose between him and plaintiff Shiva- 

wa and that the dispute took place about a year after the adoption. The 
evidence shows that there were criminal proceedings and the dispute was coom- 
ones by Bhimappa and Gangappa. According to the evidence of defendant 

o. l, that was done in the house of one Settappa Bagalkoti. Then defendant 
No. 1 mentions the persons who were presentat the time of this compromise and he 
says that it was agreed that Shivagangawa was to be given three lands measuring 
30 acres, that she was to pass an agreement admitting the adoption of Shivamurteppa 
and the ownership of the property in the adopted son and that she was to withdraw 
the vardi given by her to the village officers. Hoe also says that it was agreed that 
defendant No. 1 should pass a gift deed in respect of the three lands to Shivagangawa. 
According to defendant No. 1, the gift deed and the agreement were passed as the 
result of the compromise and Shivagangawa was put in possession of the property 

i to her in accordance with the deed of gift. According to defendant No. 1 

ellappa Madimani waa a witness regarding the compromise and Yellappsa has been 
examined in this case and his evidence shows that there was a compromise effected 
in the house of Settappa Bagalkoti. The plaintiff has given evidence in this case 
and she has denied that there was any such compromige in the house of Settappa 
Bagalkoti in Navalgund. She says that her husband did not tell her that a oom- 
promise had been effected. She also stated that it was not true that she gave an 
application to the Magistrate, First Class, Navalgund, and that it was not aise true 

t her statement was recorded in the Magistrate’s Court, and she wentontosay that 
she never made such a statement. Now, it is to be noted that Shivagangawa had 
made two statements which she has now denied. One of them is at exh. 57. That 
is a written statement which she had filed in the Court of the Magistrate, First Olass, 
Taluka Navalgund. The ute before the criminal Court was concerning survey 
No. 623-1 and survey No. 1A and in the written statement this is what she has 
stated : 

“After the adoption Shivamurteppa, the adoptive scn of Gangawa has gifted me some fields 
which formed part of property (which came to him by reason) of the said adoptian. The lands 
are at present m my possession and I too have admitted the adoption of the said Shivamurteppa.’’ 
Then the other statement is at exh. 58 and a refsrence to the statement shows that 
Shivagangawa stated that Shivamurteppa had been ado by her grand-mother, 
that the lands were the lands of her grand-mothar and that Shivamurteppa himself 
had been making vahivat of the lands as the adopted son. It is to be noted that the 
statement, exh. 57, is dated March 8, 1948, while the statement, exh. 58, is dated 
April 14, 1948. 

There is no doubt, therefore, that there was in the year 1944 a dispute between 
plaintiff Shivagangawa on the one hand and defendant Shivamurteppa on the other, 
that this dispute was settled at the intervention of third parties and that as the result 
of the compromise of the dispute the two documents, viz. the gift deed and the 
agreement came to be executed on April 3, 1944. The question for decision, there- 
fore, is whether the two documents, vis. the gift deed andthe agreement, constitute 
a family arrangement, and if itisa famil ent, whether the family arrange- 
ment is binding on the plaintiff. Mr. Jahagindas for the appellant has referred to 
a decision of the Calcutta High Oourt in the case of Basantakumar Basu v. Ram- 
shankar Ray. At page 883 of the report this is what is stated’: i 
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‘*...On the question whether the document was valid, regarded as a deed of family settle- 
ment, we have been referred to such cases as Wilkioms v. Wilkams!, Halan Dasi v. Durga Das 
Mundal? Satya Kumar Banerjee v. Satya Kripal Banerjee, Upendra Nath Boss v. Bindesri 
Prosad,‘ for the proposition that a family arrangement might be upheld, although there were 
no righta actaally in dispute at the time when it was made, that it is a mistake to suppose that 
the principle is applicable anly to arrangements for the settlement of doubtful or disputed rights, 
but it also extands to arrangements made amongst members of a family for the preservation 
of ita poace, and that where no fraud, mistake, inequality of position, undue influence or ooefcion 
or ground of a similar nature has been established, courta would not be bound to scan with mush 
nicety the quantum of consideration.’’ 

Then the learned Judges say at p. 884 of the report that : 

‘,,.On reading these decisions with care, it seams to us that, if there is one principle that 
follows from all of them unmistakably, it is this that the arrangement must be ane concluded 
with the object of settling bona fide a dispute arising out of conflicting claims to property, which 
was either existing at the time or was likely to arise in future. Bona fides is the œsenoo of its 
validity, and from this it follows that there must be either a dispute or at least an apprehension 
of a dispute, a altuation of contest, which is avoided by a policy of giving and taking; or else, 
all transfers or surrenders will pass under the oloak of a family arrangement.”’ 

These being the principles, it seems to me that in this case there was a dispute 
between plaintiff Shivagangawa and defendant Shivamurteppa regarding the owner- 
ship of the family property. While plaintiff Shivagangawa claimed the property 
as the daughter of the last holder Fakirappa, defendant Shivamurteppa claimed 
the property on the ground that as the adcpted son he was entitled to the family 
property. Itis true that the adoption of Shivam was invalid, but he claimed 
to be the adopted son and, therefore, claimed to a member of the family of 
Gurappa. In my opinion, therefore, it is not necessary to constitute a valid family 
arrangement that every n who takes part in the arrangement must necessarily 
be a member of the famil y. The person concerned may claim to be a member of the 
family, and if the dispute was resolved by thé intervention of third ies and there 
was a bona fide settlement of a disputed right or disputed olaim, I do not see why 
there should not be a family arrangement a member of the family and a 
stranger merely because one of the parties to the arrangement happens to be a 
stranger by reason of his adoption having subsequently held to be invalid. 
In my opinion, therefore, the deed of gift and the agreement constitute a family 
arrangement between plaintiff Shivagangawa on the one hand and defendant 
Shivam: pa on the other and that these two documents can fairly be regarded 
as a valid ily arrangement between the two parties. 
The next question is whether defendant Shivamurteppa can rely upon this family 
ment in answer to the plaintiff’s claim. Now, admittedly, the agreement 
of April 3, 1944, is not a registered agreement and the question is whether by reason 
of the agreement not being registered, defendant Shivamurteppa will be entitled 
to rely upon the agreement. In two places this is what the agreement says : 

“The remaining property is in your possession: alone in your capacity as the owner by reason 

of adoption as you have bean adopted as a son to my grandfather i.e. Gurappa.”’ 
Then the agreement says : 

‘Wo havo no dispute whatsoever with respoct to the properties which are in your possession.” 
Now, if the ged tae of defendant Shivamurteppa is valid, then there is no Se 
that he has a valid title to the property. But his adoption is invalid and def€ndant 
Shivamurteppa would have no claim or title to the property, apart from the agree- 
ment, exh. 71. In my opinion, this agreement declares the title of defendant Shiva- 
murteppa to the properties which were left in his possession and, therefore, s. 17(5) 
of the Indian Registration Aot would be attracted. Thisis a non-testamontary 
instrument which purports to declare the right, title or interest of defendant Shiva- 
murteppa to the properties in his posseasion and by reason of s. 49 the agreement 
would be inadmissible in evidence. Therefore, defendant Shivamurteppa cannot 
succesefully rely upon the agreement, exh. 71, for the purpose of showing, in answer 
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to the plaintiff's claim, that he has a right to remain in posseasion of the properties 
under the ent, exh. 71. It is true that in some cases a view has been taken 
that a ily arrangement does not require registration. But I think those cases 
are oases where the parties to the arrangement have an antecedent title to the 
property. In a family arrangement one has to ask oneself two questions : (1) Is the 
arrangement between the members of the same family t, and I have already said 
that, one can conosive of a family arrangement even between a member of a family 
and a stranger to the family, and (2) whether the arrangement is a valid ‘arrangement, 
there being some antecedent title to the property, and in this case in view of the 
adoption of defendant Shivamurteppa having been held to be invalid, he had no 
title to the p ty. If, therefore, defendant Shivamurte had no title to the 
property, it is 5 eai that his title to the property was deo -by the agreement, 
exh. 71, and since the agreement is not registered, he cannot rely upon the agreement 
in support of his contention that he has a right to remain in possession by virtue of 
this agreement. It is not even the case of defendant No. 1 that there was any such 
agreement entered into between the parties and that there was any arrangement 
prior to April 8; 1944. Mr. ing bine? contended that the agreement, exh. 71, does 
not require registration because defcndant No. 1 had olaimed title to the property 
already by virtue of his adoption. That, in a sense, is true. But it is to be re- 
membered that the adoption of defendant Shivamurteppa is invalid and he would 
have, therefore, no title to the property prior`to the agreement of April3, 1944. Də- 
fendant No. 1 would have no antecedent title to the property. His title was for the 
first time created under the agreement, exh. 71, and since the agreement is not regis- 
tered, defendant No.1 cannot rely upon the agreement in repelling the plaintiff's 
claim. In support of this position reference may be made to the full bench decision 
cf the Allahabad High Court in Ram Gopal v. Tulshi Ram. At p. 100 of the report 
this is what the full bench stated : 

“If the terms were ‘reduced to the form of a document’ and, though the value was Ra. 100 
or upwards, it was not registered, the absence of registration makes the document inadmiestble in 
evidence and is fatal to proof of the arrangement embodied in the document.” 

This will also be clear by Mulla’s Registration Act, 5th edn., p. 61. There the 
Allahabad case has been explained in the form of propositions, the third proposition 
being : 
“If such arrangement was in faob ‘reduced to the form of-a document’ for the purpose of 
recording the arrangement, registration (when the value is Rs. 100 or upwards) is necessary by 
section 17 of the Registration Act, and the absence of registration makes the dooument inadmisai- 
ble-in evidence, under section 49 of the Registration Aot, in proof of the arrangement, and under 
section 91 of the Evidence Act no other proof thereof oan be given.” 
In my opinion, therefore, although the deed of gift and the agreement constitute a 
family arrangemént, the agreement which evidences the family arrangement is not 
admissible in evidence and, therefore, defendant Shivamurteppa cannot suocesafully 
rely upon the arrangement in answer to the plaintiff’s olaim. ibis olear that in view 
of the invalid adoption of defendant Shivamurteppa, Shivagangawa would be 
entitl.d to inherit the property of her father and defendant Shivamurteppa would 
have no title to the property. If Shivamurteppa has no title to the property sinos 
the agreement, exh. 71, is an unregistered document-andis inadmissible in evidence, 
defendant No. 1 cannot possibly resist the plaintiff's suit. 

In my opinion, therefore, the appellate decision in each case is right. 8. A. No. 1191 
of 1951, therefore, fails and the o will be dismissed with costs, and for the same 
reasons B. A. No. 1192 of 1951 also fails and that too will be dismissed with costa. 


Appeals dismissed. 
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Before. Mr. Justice Gajendragadkar and Mr. Justice Vyas. 
RAMJIBHAT- VIRPAL SHAH v. GORDHANDAS MAGANLAL BHAGAT. *. 


Transfer of Property Act (IV of 1888), Seos. 106, 5, 2 (d)—Bombay Rents, Hotel and Lodging House 
_Rates Control Act (Bom. LVII of .1947)}—Indian Basements: Act (V `of 1888), Joos. 52, 
60—Swit for afectment by landlord after determination of lsase—Tenant seeking protootion of 
Rent Restriction Aci—Suit ending in compromise deores allowing tenant to remain in possession 
forstated period—Construction of such compromise deorecs—Principies applicable in construing 
compromise deoress—Docirins of intention in relation to construction of compromises deoress— 
. Whether right given to pereon to exclusive possession and enjoyment of property without mors 
makes such person a tenani—Right given to Hoonses to exclusive occupation for stated period 
tohsther converts licence into lease. ‘ 

In a suit by the landlard-plaintiff to eject his tnant-defendant after the determination 
of the lease in favour of the defendant, a contpromise decree was obtained by the parties 
on October 22, 1947. The decree provided that the defendant do vacate and cause to be 
vacated the house in suit by October 22, 1849, and give possession to the plaintiff, that 
Bas. 200 had been ascertained to be due to the plaintiff by the defendant in respect of rent 
and means profita as from December 5, 1946, on which date the cause of action had accrued, 
to October 5, 1947, that towards this amount the plaintaff be allowed to appropriate the 
amounts deposited by the defendant in Court pending the hearmg of the suit, that the 
defendant pay to the plaintiff regularly every month on November 5, 1947, and on the fifth 
of every succeeding manth Rs. 20 in-respect of the meene profits until the house in suit is 
handed over and that in case the defendant failed to pay meene profits for any three months, 
the plaintiff could take possession of the house. The defendant failed to vacate the premises 
by October 22, 1949, and the plaintiff-sought to axecute the decree and claimed possession 
of the house. The defendant resisted the claim on the ground that the compromise deares 
made him a tenant of the plaintiff and, therefore, under the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, it was not open to the plaintiff to obtain possession 
of the house :— 

Add, that the scheme of the agreement resulting in the compromise decree, the absence 
of any words indicating demise as such,.the emphasis on the defendant’s underteking to 
vacate on ot before the specified date, the use of the words “meme profits’’, liberty left to 
the defendant to vacate as soon as he Hked, coupled with the circumstances under which the 
contract came to be made, led to the inference that the compromise decree did not evidence 
the creation of a leasehold right ; it only enabled the defendant to remain in possession of 
the property permissively at the latest until October 22, 1049, and that, therefore. on the 
expiration of the said period the plaintiff was entitled to execute the compromise decree. 

In a suit between the landlord and his tenant where the tenant claims the protection of 
the Rent Restrictian Act, it would be open to the landlord to enter into an agreement with 
the tenant by whioh the relationship of landlord and tenant can be created afresh between the 
parties. Where the agreement is reduced to writing, the relationship brought into existence 
by the writing must always be determined in the light of the words used by the parties in 
executing the document. The substance of the transaction has to be determined, and if in 
substance the transaction appears to be one of lease, the fact that an effort is made to clothe 
the transaction with an sppearance of licence by the use of ingenious and clever words would 
not alter the ossential character of the transaction. In that sense the use of words such as 
‘mesne profits” or “oompensation” can have no material effect. But this is a statement of 
ons aspect of the matter. In determining the nature of the transaction itself Courts have 
inevitably to take into.account the words used by the parties, and in that sense it would be 
wrong to suggest that the words used in the document, such as “compensation” or “mesne 
profits” are of no consequence whatever. In deciding the question as to what was the 
intention of the parties in executing the document Courts would have to look at the document 
as a whole, give the words used in the document their plain, grammatical meaning, and 
determine the intention of the parties in that manner. If the intention of the parties clearly 
appears to be not to create the relationship of landlord and tenant between them, then in 
construing the words used in the document the Courts would have to bear that fact In mind. 
Taco modat I tie atas TAAL Se aoe Oe ee ee ree 
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Oourta would naturally prefer to treat the document as a licence rather than as a lease in view 
of the intention of the parties which is otherwise clear beyond a doubt. Even so, the in- 
tention can be given effect to in construing the words af the document only where the words 
are capable of two constructions, one of which is consistent with the said intention. If the 
words used in the document are unambiguous snd lead only to the inference thas the re- 
lationship of landlord and tenant is thereby intended to be created, the doctrine of intention 
cannot materially affect the construction of the document. 

Sumatbat Kirttkor v. Anant Balkrishna! and O. O. Ganguly v. Komalpai Singh’, referred to. 

“It would not be carrect to say that the question of intention is altogether irrelevant in 
construing a document ; though ita importance cannot be exaggerated, its relevance cannot 
be disputed. The question of the intention of the plaintiff in such a case is not a matter of 
mere academic importance because in a case governed by the provisions of the Rent Reatric- 
tion Acts there are certain considerations which oan be safely attributed to the parties enter- 
ing into an agreement during the pendency of a suit filed by the landlord against his tenant. 
Where the provisions of the Rent Restriction Act apply, the rights of the landlord to deal 
with his own property as he likes are fettered to a considerable extent. It is perfectly true 
that these provisions are beneficent in their object and they are undoubtedly intended to 
serve a purpose of great social importance. But these provisions are likely to create bitter- 
ness in the mind of the landlord whan he files a suit against his tenant and claims posses- 
sion of the property let out to the tenant. If the tenant is certain of his rights under the Rent 
Restriction Act, it is very unlikely that he would be prepared to enter into any compromise 
which would restrict or materially affect his rights. On the other hand, even if the landlard 
feels reasonably certain of succeeding against his tenant, he might, in spite of the bitterness 
created in his mind by the provisions of the Act, still feel sympathetic or compassionate to 
his tenant. It would, therefore, not be unreasonable to assume that in a large majority 
of cases where the landlord agrees to allow the tenant to remain in possession of the property 
in suit for some time and the parties obtain a consent decree in terms of such agreement, the 
agreement is the result of the sympathy or the compassion which the lendlard feels for the 
tenant who might be otherwise thrown on the streets. On the other hand, the tenant may 
enter into the said agreement because he may feel certain that the provisions of s. 18, for 
instanoe, may enable the landlord to evict him ; he is. therefore, prepared to quit provided 
he is shown acoommodatian by grant of sufficient time to vacate. If we are dealing with an 
agreement made between the parties under such circumstances, it would be difficult to hold 
that the intention of the parties should not be given rts due importance in construing the 
terms of the agreement. If the landlord merely intended to accommodate the tenant for a 
specified period and if the tenant intended to obtain that relief and no mare, the terms of 
that agreement would have to be construed in the light of this mutual intention.” 

Baldsodas Mahaviraprasad v. Sonavalla’, referred to. 

The right to exclusive possession and enjoyment of the property let out to him is an im- 
portant feature of the rights of a lessee. But for the creation of a valid lease it is necessary 
to prove the presence of some other equally important ingredients aslaid down ins. 105 of 
the Transfer of Property Act, 1882; so that it cannot be said thet merely because a person is 
given the right to exclusive possession he becomes a tenant even if he does not satiafy the 
other requirements of the definition of “leese” contained in s. 105 of the Act. 

Glenwood Lumber Company v. Philips, Indian Hotels Oo. v. Phéros*, Janardan v. Rom- 
chandra’, Emperor v. Sherif Dadumiyaji', Kaly Dass Ahiri v. Monmohins Dasses*, Seorstary 
of State for India v. Sati Prasad Garga’ and Seoretary of State for India in Oownoil v. Bhupal- 
chandra Ray Chaudhari’, referred to. 

“In our opinion, the statement that a licence is always ruled oub as soon as the right to 
exclusive possession is granted to a party may not be regarded as a correct statament of the 
lẹ without some qualification. The question as to whether a licensee can be given an 
indefeamble right to romain in possession for a stated period by an agreement between the 
parties has been considered by English Courts an several oocesions in recent years, and it 
may be stated, with respect, that the tendency of recent decisions appeers to be to widen 
the scope af the lioensee’s right and to hold that if a licensee is also given the right to ex- 
clusive oooupetion for a stated period, this right does nob convert the licence into a lease but . 
merely adds certain contractual rights to the Hoence. It may be described as a poesessory 
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licence ; it may be described as a licence to which are added certain contractual rights or, it 
may be, as Mr. Justice Roxburgh has pointed out, [in Morcroft Wagons Ld. v. Smith] that 
we are unable to name this particular species of rights specifically and succinctly to-day ; 
that is a task which the jurists of tomorrow might perform.” 

Booker v. Palmer,® Moarcroft Wagons Ld. v. Smith}, Errington v. Errington? and Howard 
v. Shaw,'* referred to. 

Owns Gordhandas (plaintiff) who owned a house in Ahmedabad filed a suit against 
his tenant Ramjibhai (defendant) for poasession of the premises occupied by’ the 
defendant. The’suit ended in a compromise decree dated Ootober 22, 1947, the 
relevant terms of which were as follows :— 


“l. The defendant do vacate and to be vacated the house in suit by 22-10-1949 
twenty-two October 1949 and give possession to the plaintiff. 

2. An amount of Rs. 200 has been ascertained to be due to the plaintiff by the defendant 
in respect of rent and meene profits as from ,5-12-1045 to 5-10-47, towards which amount, 
the plaintiff do take the amount of Rs. 140 deposited by the defendant m Court, on the date 
1-7-47 by Pursis Ex. 11 and the amount of Rs. 60 deposited on 24-09-47 by Pursis Ex. 12, so 
that the plaintiff fully receives the income as up to that date. 

3. The defendant do pay to the plaintiff regularly every month on the 5-11-47 and on the 
fifth of every month thereafter, till the house in suit is handed over, rupees 20 in words rupees 
twenty in cash in respect of the mesne profits ; if however the defendant fails to pay the mesne 
profits for any three months, the plaintiff ido at any time during the period mentioned in 
para. 1 above, take possession of the house in suit by causing it to be vacated by the defendant.” 

The defendant failed to vacate the premises by October 22, 1949, as providedin the 
compromise decree, and the plaintiff a darkhast to execute the compromise decree. 
The defendant opposed the darkhast on the ground that the consent decree constitut- 
ed a fresh lease, and as the period exceeded one year, it required registration, and being 

i was inadmissible in evidence. The trial Tadas held that the compromise 
decree did not create any lease and issued warrant for possession in favour of the 
plaintiff. 

On appeal the District Judge confirmed the order of the trial Court and dismissed 
the appeal, observing in his judgment as follows :— 

“...To my mind, the consent decree in question is & clear instance of a consent decree which 
cannot be construed as a lease. Section 105 of the Transfer of Property Act defines a lease. 
A lease of immoveeable property requires & transer of a right to enjoy such property 
made for a oertain time. It requires to be done in. consideration of some money 
promised to be paid. In the present case, it is nob possible to say that the ‘decree-holder 
has agreed to transfer any right to enjoy the property in suit. The first term of the consent decree 
enjoins upon the judgment-debtor to hand over the possession of the property an or before 
October 2%, 1949, but does not say that he is entitled to remain in possession up to Ootober 
22, 1949, or for such shorter period as he chooses. The phraseology is consistent with the judg- 
ment-debtor being tolerated or accommodated till October 22, 1949, rather than being invested 
with the right to enjoy the property. The decree-holder had asked for rent up to the termination 
of the tenancy and meane profits thereafter. The decree conforms to the demand, satisfies that 
the rent as olaimed and mesne profits up to particular period have been paid up and provides for 
the means profits till the date the jadgment-debtor hands over possession. Here it is also im- 
portant to note that the consent dearse adopta the line of dearee-holder’s prayer and confirms the 
termination of the tenancy on the date up to which the rent is asked for. For the payments made 
subsequent to that period the payments are to be meene profits. ‘Mesne profits’ are defined by 
s. 2, sub-s.(12), of the Civil Procedure Code : ‘mesne profite’ of property means those profits 
which the person in wrongful possession of such property actually received or might with drdinary 
diligence have received therefrom, together with interest on such profits, but shall not include pro- 
fits due to improvement made by the person in wrongful possession. Res. 20 per month is equi- 
valent to the advantage which the judgment-debtor, the person in wrongful possession, would 
derive from being tolerated in posseasion even after the date of the decree. “Rent” is the word 
used for payment during the time the tenant is in possession and “meene profita” or “ 
in lieu of rent” represent the amount which the person in occupation pays after he ceases to be 
the tenant. Paragraph 3, therefore, very clearly indicates thatthe judgment-debtor has ceased to 
occupy the possession of a tenant andit further shows that the character of his occupation till 
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the delivery of the possession by him is not rightfal possession but wrongful poeseesian. That 
term, therefore, confirms the termination of the tenansy and militates against the constitution of 
a fresh lease....Reading the consent terms as a whole there is nothing which indicates the con- 
stitation of a new lease and the consent terms only point towards the Judgment-debtor being 
accommodated at the maximum up to ea particular case.” 

The defendant a to the High Oourt. This appeal was heard with Second. 
Appeal No. 1296 of 1962 and Civil Revision Application No. 1032 of 1952, in which 
a stmilar question of law was involved. 


S. A. 917 of 1952.” 
D. V. Patel, for the appellant. 
0O. K. Shah, for the respondent. X 
Y. V. 
y. 8. 


8. A. 1296 of 1952. 
Ohandrachud, for the appellant. 
Desai and V. M. Tarkunde, for respondent No. 3. 


O. R. A. No. 1082 of 1952. 
V. 8. Desai, for the petitioner. 
V. M. Tarkunde and D. V. Patel, for the opponent. 


QAJANDEAGADKAE J. Second Ap No. 917 of 1952 and two other matters 
have been referred to a Division Bench because they raise a common question of law 
of some importance. In all these matters the landlord had determined the lease in 
favour of his tenant and had sued to eject the tenant. The landlord’s claim was 
resisted by the tenant ; but ultimately a compromise decree was obtained by the 
parties. By reason of the compromise decree the defendant was allowed to remain 
in possession of the property for a stated period. At the end of this period the land- 
lord sought to execute the compromise does and claimed possession by execution 
process. The defendant resisted this claim on the ground that the compromise 
decree made him a tenant of the decree-holder and under the provisions of the Rent ~ 
Restriction Act, LVII of 1947, it was not open to the landlord to obtain possession. 
It is somewhat remarkable that in all the three matters the Courta below have held 
that the compromise decree did not make the judgment-debtora tenant of the decree- 
holder and they have accordingly allowed the decree-halder’s claim for possession. 
The judgment-debtors who have oome to this Court against this decision contend 
that the consent decregs have not been properly construed and they argue that the 
Courts below were wrong in directing them to deliver possession to the deoree- 
holders. That is how the principal question which arises in all these matters is one 
of construction of the compromise decrees and the principles which apply to the 
construction of such decrees. It may be convenient to set out the terms of the com- 
promise decree which has given rise to second appeal No. 917 of 1952. f 

The compromise decree in this case was passed in civil suit No. 2476 of 1946 on 
October 22, 1947. This décree provided that the defendant do vacate and cause to 
be vacated the house in suit by Gotober 22, 1949, and give possession to the plaintiff. 
This is the effect of ol. (1) of the decree. Clause (2) provided that Ra. 200 had been 
ascertained to be due to the plaintiff by the defendant in respect of rent and mesne 
profits as from December 5, 1946, on which date the cause of action had accrued, 
to October 5, 1947. This clause further allawed appropriation by the landlord of the 
amounts which had been deposited by the tenant in Court pending the hearing of the 
suit. “Clause (3) directed the defendant to pay to the plaintiff regularly every 
month on November 5, 1947, and on the 5th of every succeeding month Re. 20 in 
respect of the mesne profits until the house in suit is handed over. It also gave the 
right to the plaintiff to take possession of the house in case the defendant failed to 
pay meene profits for any three months. The Courts below have held that this deoree- 
merely permitted the defendant to stay in the house and did not confer upon him the 
status of a lessee ora tenant. Mr. Patel for the appellant oontendg that in coming 
to this conclusion the Courts below have misapplied the principles which govern the: 
construction of such decrees and have not given the words used in the decree their 
natural and reasonable meaning. 

Courts have often had occasion to deal with compromise decrees passed in suite 
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in which the landlorda had claimed possession of the demised properties from their 
tenants after determining the tenancy.in question. In construimg such-decreea much 
difficulty was not experienced so long asthe landlord’s rights to deal with his own 
property were not fettered by the provisions of the Rent - Restriction Acta. After 
the introduction of the Rent Restriction Acte the ta of the landlord have been 
restricted and spesja!l protection has been given to the tenants. Even so, in suite 
whioh fall to be decided under the provisions of such Rent Resiziction Acta com- 

promise decrees are sometimes passed and the question as to the relationship which 
_ results from such compromise decrees has often to be considered by civil Courts. 
In considering this question, however, an initihl difficulty arises because in such cases 
it is not always easy or possible to attribute to the landlord the intention to lease 
out hie property afreah tothe tenant even afterhe had determined the lease and even 
though he knows that the tenant would asoquire certain additional and special righta 
under the Rent Restriction Acta. The fact that a compromise decree in a suit bet- 
ween the landlord and his tenant is passed where the tenant claims the protection 
of the Rent Restriction Act is apt to put upon the question of the construction of 
the decree a’ different complexion. 

It is perfectly true that even in such a suit it would be opan to the landlord to enter 
into an agreement with the tenant by which the omnes of landlord and tenant 
can be created afresh between the parties. Where the agreement is reduced to 
writing, it is but trite to say that the relationship brought into existence by the writing 
must ways be determined in the light of the words used by the parties in exe 
the document. The substance of the transaction has na doubt to be determined. a 
if in substance the transaction appears to be one of lease, the fact that an ofort i is 
made to olothe the transaction with an appearance of licence by the use cf ingenious 
and clever words would not alter the easential character of the transaction. In 
that sense the use of words such as “mesne profits” or “compensation” oan have no 
material effect. But this is a statement of one aspect of the matter. In determining 
the nature of the transaction itself Courts have inevitably to take into acoount the words 
used by the parties, and in that sense it would be wrong to suggest that the words 
used in the document, such as “compensation” or “meane profite” are of no conse- 
quence whatever. In ‘doviding the question as to what was the intention of the par- 
ties in executing the document Courts would have to look at the dooument as a whole, 
give the words used in the document their plain, grammatical meaning and determine 
the intention of the parties in that manner. If the intention of the parties clearly 
appears to be not to create the relationship of landlord and tenant between them, then in 
construing the words used in the document the Courts would have to bear that faot 
in mind. In such a case if the words used in the document are consistent both with a 
lease and a licence, Courts would naturally prefer to treat the document as a licence 
rather than as a lease in view of the intention of the parties which is otherwise clear 
beyond a doubt. Even zo, the intention can be given effect to in construing the words 
of the document only where the words are capable oftwo constructions, one of whish 
is consistent with the said intention. If the words used in the dooument are unambi- 
guous and lead only to the inference that the relationship of landlord and tenant is 
thereby intended to be created, the doctrine of intention cannot materially affect 
the construction of the document. The case of Swmatibai Kirtikar v. Anant Bal- 
krishna! is an illustration in point. In this case the learned Chief Justice and T had 
to consider the terms of a compromise. decree which clearly and unambiguously evi- 
denoed an agreement to create the relationship of landlord and tenant-between the 
parties to the suit. It is true that the specifio postion eat we had to decide in this 


case was, whether a compromise decree, whic ates a8 a lease of immoveable 
pro for a iod exceeding one year, is com ily registrable under a. 17(1)(d) 
of the Indian tion Act. But this question arose for decision only when and 


after we came to the conclusion that the compromise decree operated as a lease of 
immoveable property ; and we came to this conclusion because all the four clauses 
of the deore unmistakably and olearly evidenced the relationship of landlord and 
tenant. It would thus be clear that even though a landlord, after determining the 
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tenant’s rights under the lease, sues for possession, it would still be o to him, . 
pending the suit, to create a contractual tenancy between himself and kotaan if 
he so desires. In other words, it is not legally impossible for a plaintiff in such a case :. 
to enter into an agreement with the defendant and obtain a compromise deores in 
terms of the said agreement whereby the defendant would become his tenant onoe 
again. A compromise decree can and often eno does operate to create a contrac- 
tual tenancy between the parties to the decree. It is, however, necessary to make 
one observation in regard to this decision. The compromise decree with which we 
had to deal in this case was passed in a suit which was apparently not governed by the 
provisions of any Rent Restriction Aot. 

After the Rent Restriction Act LVII of 1947 came into operation this Court has 
had to consider compromise decrees passed in suits to which the provisions of this 
Act were applicable on several occasions. On every occasion the Court attempted 
to ascertain the intention of the parties and then proceeded to decide the nature o° 
the relationship created between the parties by the provisions of the compromise 
decree. The attempt always was to find out the substance of the transaction. In 
doing so words used in the compromise decree had inevitably to be considered. But 
it would appear from the judgments to which our attention has been invited that the 
question was treated ultimately as a question of fact in every case and, with respect, 
that no doubt is the right T to this question. In dealing with a question 
of fact of this kind, while the Courts were considering the terms used in the document 
in the light of the intention of the parties, sometimes same or similar words may have 
been differently construed. But this difference of interpretation of the same or 
similar words cannot conceal the uniformity of the approach adopted in esoh cass 
and that approach always was to find out the substance of the transaction and, in 
doing so, construe the words in the light of the intention whioh can be safely attri- 
buted to the parties in any given case. Indeed, the Courts below, in construing the 
decree in question, have siopted the same course. Mr. Patel seriously quarrels 
with the approach thus adopted by the Courts below in construing this decree. 
Mr. Patel contends that the question as to the intention of the plaintiff would be wholly- 
unimportant, if not irrelevant altogether, because, according to him, in dealing with 
such a question Courts have to construe the document without reference to the alleg- 
ed intention of the parties and to ask themselves whether on a reasonable construo- 
tion the document satisfies the requirements of s. 105 of the Transfer of Property 
Aot. Section 105 defines a lease, and Mr. Patel argues that when we are dealing with 
the provisions of a statute which give us the definition of a lease, there is really no 
soope for giving any importance to the alleged intention of the parties; words 
used by them in tha document would speak for themselves, and if the words thus 
used in the document establish the essential ingredients required by 8.105, there is 
nothing more to be done than to hold that the document operates as a lease. In 
this connection Mr. Patel has naturally relied upon a decision of the Caloutta High 
Court in O. O. Ganguly v. Kamana Sing. Having construed the document be- 
fore him as creating a lease, Mr. Justice Chakravarti repelled the argument of the 
intention of the parties as age inconsistent with the said construction by observ- 
ing that though the intention of the parties may be a useful and legitimate guide in 
determining the relationship actually created, if in the case of a written document 
the rights actually transferred exceed those of a licence and make out a lease, it is 
quite impossible to reduce a lease to a lioance by speculating as to what the lessor 
might really have intended. Ifhe intended less, his acts exceeded his intention and 
by the consequence of his acta he must abide. In our opinion, there can be no 
quarrel with this statement of the law. -As I have already mentioned, if the words 
used in the document unambiguously and olearly lead to only one inference and that 
of the creation of a lease, then the consideration of the intention may not be of any 
avail to the party that pleads for a licence. But it would not be correct tc say that 
the question of intention is altogether irrelevant in construing a document; though 
its importance cannot be exaggerated, ita relevance cannot be disputed. 

The question of the intention of the plaintiff in such a osse is not a matter of mere 
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academic importance because in a case governed by the provisions of the Rent 
Restriction Acta there are oertain considerations which can be safely attributed to 


the ata entering into an agreement during the pendency of a suit filed by the 
landlo 


rd against his tenant. Where the provisions of the Rent Restriction Act 
apply, the rights of the landlord to deal with his own property as he likes are fettered 
to a considerable extent. It is perfectly true that these provisions are beneficent 
in their object and they are undoubtedly intended to serve a purpose of great social 
importance. But these provisions are likely to create bitterness in the mind of the 
landlord when he files a suit against his tenant and claims possession of the property 
let out to the tenant. If the tenant is certain of his rights under the Rent Restrio- 
tion Act, it is very unlikely that he would be prepared to enter into any compromise 
whioh would restrict or materially affect his rights. On the other hand, even if the 
landlord feels reasonably certain of succeeding against bis tenant, hemight, in spite 
of the bitterness created in his mind by the provisione of the Aot, still fool sympathe- 
tio or compassionate to his tenant. It would, therefore, not be unreasonable to 
assume that in a large majority of cases where a Jandlord agrees to allow the tenant 
to remain in possession of the property in suit for some time and the ies obtain 
8 consent decree in terms of such ment, the agreement is the t of the sym- 
pathy or the compassion which the landlord feels for the tenant who might be ather- 
wise thrown on the streets. On the other hand, the tenant may enter into the said 
ent because he may feel certain that the provisions of s. 18, for instance, may 
enable the landlord to evict him ; he is, therefore, prepared ta quit provided he is 
shown acoommodation by grant of sufficient time to vacate. If we are dealing with 
an agreement made between the parties under such circumstances, it would be dif- 
fioult to hold that the intention of tke parties should not be given its due importance 
in construing the terms of the agreement. If the landlord merely intended to ao- 
commodate the tenant for a specified period and if the tenant intended to obtain 
that relief and no more, the terms of their agreement would have to be construed in 
the light of this mutual intention. That is why I have already stated that if the 
words used in the agreement are consistent both with the creation of a lease or of a 
lioanoe, the meaning which is more consistent with the admitted or proved intention 
of the parties would always be preferred by the Court. From this point of view we 
do not think that it is correct to say that in construing the document the alleged 
intention of the parties should not be taken into account. In this connection I may 
oanveniently reter to decision of this Court to which I was a party: Baldeodas 
Mahaviraprasad v. Sonavalla!. The question which arose for decision in this case 
was whether by acoeptance of rent by the landlord the tenant could olaim to be 
holding over on the premises under s. 116 of the Transfer of Property Act. On 
the literal construction of the provisions of s. 116 of the Transfer of Property Act, 
acceptance of rent would lend strong, if not irresistible, support to the tenant's 
plea that he was holding over. But we refused to give to the acceptance of rent by 
the landlord that force in view of the fact that under the provisions of the Rent 
Restriction Act the landlord had no alternative but to accept the rent under oertain 
circumstances. In other words, in view of the said provisions acceptance of rent by 
the landlord cannot in every case be treated as such voluntary acoeptanoe as would 
lead to the inference of holding over. This is an illustration asto how in the light 
of the provisions of the Rent Restriction Acts the intention of the parties is a matter 
of substantial importance in some cases. s 


Mr. Patel has then contended that the decree in question undoubtedly confers 
upon his olient the right to the exclusive ion and enjoyment ofthe property, 
and according to Mr. Patel the right to the exclusive possession and enjoyment of 
the property is of such decisive importance in dealing with the question of the relation- 
ship created by the compromise decree that the inference that this relationship is 
akin to licence and is not a lease must be ruled out. It may be convenient at this 
8 to refer to the requirements of a valid lease as set out in s. 105 of the Transfer 
of Property Act. A lease of immoveable property, according to the definition con- 
tained in s. 105, is a transfer of a right to enjoy such property, It is made for a 
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oertain time, or implied, or in perpetuity and in consideration of a price paid 
or promised to be paid periodically or on specified occasions to the transferor by the 
transferee, who scoepte the transfer on such terms. The transfer of a right to enjoy 
the , which is an important ingredient of a valid lease, according to 
Mr. Patel, is of such a decisive character that as soon as itis shown that the transferee is 
entitled to remain exalusively in possession of the property given to him, he is 
entitled to contend that it is not a licence but a lease. In support of this contention 
Mr. Patel has referred us to the observations made by the learned commentator in 
Mulla’s Transfer of Property Act where it is stated that (p. 644): 

‘Whether an instrument operates as a lease or as a licence is a matter not of words but of 
substance. If the effect of the instrument is not to give exclusive possession, it will take effect 
as a license though called a lease or letting. On’'the other hand if exclusive occupation is given, 
it matters not that it is subject to reservations and restrictions. But if it only gives the use of the 
property in a particular way or on certain terms while it remains in the possession and control 
of the owner, it will only be a license.” 

To the same effect are the observations to be found in Halsbury, 2nd edn., Vol. XX, 
para 5. This is how the legal position on this point is stated : 

“Tt is essential to the creation of a tenancy of a corporeal hereditament that the tenant should 
have the right to the exclusive possession of the premises. A grant under which the grantee takes 
only the right to use the premises without exclusive possession operates as a licence, and not as a 
lease. In deciding whether a grant amounts to a lease, or is only -a licence, regard must be had 
to the substance of the agreement. If the effect of the mstrument is to give the holder the ex- 
clusive right of occupation of the land, though subject to certain reservations, or to a restriction 
of the purposes for which it may be used, it is a lease ; if the contract is merely for the use of the 
property in a certain way and on certain terms, while it remains in the possession and control of 
the owner, it is a Licance.” 

In support of this statement of the law Mr. Patel has relied on several decisions, some 
of which may be mentioned. 

In Glenwood Lumber Company v. Phillips!, Lord Davey observed that if the 
effect of the instrument is to give the holder an exclusive right of occupation of the 
‘land, though subject to certain reservations or to & restriction of the purposes for 
which it may be used, it is in law a demise of the land itself. In Indian Hotels Vo. 
v. Phtrozt, Mr. Justice Fawoett was dealing with the point as to whether the 
‘defendant who had hired stabling acoommodation for his carriage in the open spaces 
provided by the mews belonging to the plaintiffs had become the tenant of the plein- 
tiffs. The learned Judge came to the oonolusion that the relationship between the 
ies was not that of landlord and tenant but merely of licensor and licensee. The 

earned Judge in his judgment referred to the words “Tight to enjoy” used in s. 105 
of the Transfer of Property Act and reading them with the rights of the læsse laid 
down in s. 108 he-came to the conclusion that the words used in s. 106 clearly show 
that there should also be a right to exclusive possession to constitute a lease under 
the Transfer of Property Act. This finding was, therefore, based on the assumption 
-that the defendant was not entitled to the exclusive possession of the open space 
‘on which he used to his carriage. It may, however, be added that the learned 
Judge then proceeded to deal with the case on the assumption that exclusive posses- 
sion of a specified space had been given to the defendant ; even so, he felt that the 
case of the defendant was analogous to that of a lodger, and sinoe a lodger had been 
expressly excluded from the Rent Act of 1918, the defendant would, by parity of 
reasoning, be excluded from the provisions of the said Aot even though, like the 
lodger, he may have been given exclusive possession of a particular . This 
part of the adamant would show olearly that Fawoett J. did not accept the proposi- 
tion that exclusive possession must indicate a lease and nòt a licence. The decisions 
of this Court in Janardan v. Ramchandra? and Emperor v. Sherif Dadumiyaji* also 
lay down that exclusive possession is an important ingredient of leasehold rights. 
-It would, however, be necessary to add that I feel some hesitation in holding that 
these decisions lay. down the categorical proposition that a licence of any kind oan 
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never import the notion of exclusive possession by agreement between the parties. 
That may probably be the consequence of the definition of a licence contained in 
8.52 of the Indian Easements Act ; but this ot of the matter does not appear to 
have been considered and decided in these decisions. 


The same argument has been put before us by Mr. Desai, who supports Mr. Patel’s 
arguments, in another form. TA Dessi contends that a lease is not a mere contract, 
but it amounts to a transfer of an interest in land and as such it oreates a right in rem. 
The distinguishing feature of such a right in rem naturally is that it is given against 
the whole world irreepestive of notice and it cannot be affected by any subsequent 
disposition by the lessor. In this connection Mr. Desai has invited our attention 
ta the observations of Mr. Justice Jenkins in Kally Dass Ahiri v. Monmohini Dassee! 
(p. 447) : 

“A man who being owner of land”, observed the learned Judge “grants a lease in 
perpetuity carves a subordinate interest out of his own and does not annihilate his own interest. 
This result is to be inferred by the use of the word ‘lease’, which implies an interest still remain- 
ing in the lessor. Before the lease the owner had the right to enjoy the possession of the land, and 
by the lease he excludes himself during its currency from that right, but the determination of the 
lease 18 a removal of that barrier, and there is nothing to prevent the enjoyment from which he 
had been excluded by the lease,” 


In other words, the most distinguishing feature of the leasee’s Hehe is that he. is 
entitled to the exclusive possession and enjoyment of the property let out to him so 
much go that he can exclude the landlord fe interrupting or disturbing his pa 
sion. In this connection, reference has also been made to the decisions of the Oal- 
cutte High Oourt in Secretary of State for India v. Sati Prasad Garga’ and Secretary 
of State for India in Council v. Bhupalchandra Ray Chaudhuri?. It must be conceded 

b the right to exclusive possession and enjoyment of the property let out ta 
him is an important feature of the rights of a lessee. It must, however, be borne. 
in mind that for the oreation of a valid lease it is necessary to prove the presence of 
some other equally. important ingrediente as laid down in s. 106 of the Tranater of 
Property Act ; ao that it cannot be said that merely because a person is given the 
right to exclusive possession he becomes a tenant even if he does not satisfy the other 
requirements of the definition of “lease” contained in s. 105. 

The contention raised before us, however, still remains to be considered in part 
and that is that the right to exclusive possession must in every case negative the 
idea of licence. That is to say, if in a given caso it is shown that a person js given 
the right to the oxolusive possession and enjoyment of certain property, it can never 
e vier sae ie & Mr. Patel contends that in sa far 
as the Courta below were disposed to take the view that his client was no better than 
a licensee, their conalusion must be held to be wrong in law becanse his client was 
entitled to the exclusive possession and enjoyment of the roporty given in his 
possession. It is perfectly true that the observations from als ury and the com- 
ments made by the learned commentator in Mulla’s Transfer af Property Act do lend 
support to this contention. In our opinion, however, the statement that a licence 
is always ruled out as soon as the right to exclusive ion is granted to a party 
may not be regarded as a correct statement of the law without some qualification. 
The question as to whether a licensee can be given an indefeaaible right to remain 
in possession for a stated period by an agreement between the parties has been cansi- 
dered by English Courts on several oocasions in recent years, and it may be stated, 
with respect, that the tendency of recent decisions ap to be to widen the scope 
of the lioensee’s rights and to hold that if a licensee is sles aived the right to exclusive 
occupation for a stated period, this right does not convert the licence into a lease 
but merely adds certain contractual righta to the licence. It may be described as a 
posseasory licence ; it may be described as a licence to which are added certain oon- 
tractual rights or, it may be, as Mr. Justice Roxburgh has pointed out, that we are 
unable to name this Leda Lis of rights specifically and succinctly today; 

6 jurists of to 
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this question was authoritatively considered by Lord Green M. R. The facts on 
which the point arose for decision were that in 1940 the appellant had her house des- 
troyed by a bomb and on her behalf Mr. Goldsmith approached a landowner, who 
two cottages vacant. The landowner allowed the appellant to go inta one of 
‘ them rent free for the duration of the war. The question which arose was whether 
the a t who had been let into possession of one of the cottages during the dura- 
tion of the war obtained lessee’s rights by virtue of the agreement between the land- 
owner and Mrs. Goldsmith through whom the appellant went into possession of the 
dee San nea Tt is true that this question had to be decided not in the light 
of & ent as in the case before us, but on evidence as to oral conversation. It 
is also true that the appellant had been let into occupation without her having to 
pay any consideration in return. These features undoubtedly distinguish the case 
of Booker from the case before us; but the decision of the point was based by the 
learned Judge on a much broader ground, and it is from the statement of this larger 
ground that we respectfully wish to derive sssistance (p. 676): 

“... Whether or not”, observed the learned Judge, “‘parties intend to create as between them” 

selves the relationship of landlord and tenant, under which an estate is created in the tenant and 
certain mutual obligations arise by implication of law, must in the last resort be a question 
of intention.” 
No doubt he added that where the parties enter into a formal document, 
the intention to enter into formal legal relationship is obvious. But then he went on 
to consider the facta which clearly showed that the landowner was actuated by 
feelings of iy pean and humanity in allowing the appellant to oooupy one of his 
cottages, and then he went on to add (p. 677): 

“To suggest there is an intention there to create a relatianship of landlord and tenant appears 
to me to be quite impossible. There is one golden rule which is of very general application, 
namely, thet the law does not impute intention to enter into legal relatianahips where the oir- 
cumstances and the conduct of the parties negative any intention of the kind. It seems to me 
that this is a clear example of the application of that rule.” 

The next liah decision to which reference may be made is reported in Mar- 
oroft Wagons Ld. v. Smith}. In this case the statutory tenant of a dwelling-house 
died in 1988 and on his death his statutory tenancy devolved on his widow who, 
until her death, continued to livein the house as astatutory tenant with her daughter. 
On the death of the widow the daughter asked the landlords’ agent to have the 
tenancy transferred into her own name. This he refused todo. Even so he acoept- 
ed a sum from the daughter equal to twa weeks’ rent and she continued thereafter 
to pay each week the same sum as the widow. had paid for rent. After some time, 
in ber 1950, the landlords brought proceedings for possession. The County 
Court Judge made an order holding that the landlords had not agreed to t any 
estate in the land to the daughter, that no tenancy had been created, that she 
was merely a licensee. The question which arose before the Court of appeal was 
whether the daughter was a licensee even though she waa in exclusive possession, of the 
property and had in fact been paying rent which was accepted by the landlords. 
The learned Judges came to the conclusion that the daughter was no more than a 
licensee. Evershed M. R. dealt exhaustively with the points urged in support ‘of 
the contention that the right of the occupant was that ofe lesaoo. In dealing with 
the main question he referred to a very important matter which had to be borne in 
mifd in considering what inference should be drawn in cases of this kind (p. 501): 

‘*,,.Until, in the present century,” observed the learned Judge, “the Rent Restrictions Act 
came into play, the law broadly speaking necessarily inferred, when exclusive possession was 
granted to ane of the property of another at a rent payable to that other, that a tenancy had been 
created. The law did not recognize that those conditions were compatible with any other kind 

‘of relationship. That, I think, sufficiently appears from a passage in Halabury’s Laws of England 
(2nd ed.), vol. 20, ab p. 8. But it is now clear that, to use the formula which I think has been 
applied, a new ‘monstrum horrendum, informe, ingens’, has come into our ken—+the conception 
of a statutory tenancy—the. conception that a person may have such a right.of exclusive posses- 
sion of property as will entitle him to bring an action for trespass against the owner of that 
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property but which confers no interest whatever in the land : such a person is unable to dispose 
of the land by grant or by testamentary disposition. It is, as has been seid, a statutory right of 
irremovability.” 

It was urged before the learned Judges by Mrs. Frazer that if the Court were to 
take the view that the occupant was no more than a licensee, it would be inviting 
all landlords to evade the Act by never granting a tenancy but saying “‘we will merely 
let you live as a licensee in this house”. The learned Judge refused to be frightened 
by that argument. If the relationship in question is created between the parties 
for the first time, it would normally present no difficulty atall. It is only where the 
pre-existing relationship of landlord and tenant is determined by the landlord and the 
matter is brought to the Court at the instance of the landlord for the ejeotment of 
the tenant and a compromise follows that the complication of the intention of the 
parties has necessarily to be considered. Mr. Justice Roxburgh, in his concurring 
judgment, confessed that he did not know how the interest of the occupant ought, 
in the circumstances, to be described. He added (p. 501): 

“...Ib would, I think, be a pity to call it a ‘licence’, because that word has, in connexion 
with the landlord and tenant, already been appropriated to quite different situations. It must, 
I think, be left to jurists to invent a new name for what the Master of the Rolls has so aptly 
called ‘“monstrum...informe...” " 

The last English decision to which aur attention has been invited is reported in 
Errington v. Errington'. In this oase a father had bought a house for his son and 
daughter-in-law in 1936. He paid £ 250 in cash and borrowed £ 500 from a building 
society on the security of the house. The house was in the father’s name and he 
was responsible to the building society for the payment of the instalments. He told 
the daughter-in-law that the £ 250 was a present to her and her husband, handed the 
building society book to her, and said that if and when she and her husband had paid 
all the instalments, the house would be their property. From that date onwards the 
daughter-in-law paid the instalments as they fell due out of money given her by 
her husband. In 1945 the father died and by his will left the house to his widow. 
Shortly afterwards the son left his wife. The mother-in-law then sued the daughter- 
in-law for ion and she was met with the plea that the daughter-in-law had been 
consti a tenant by virtue of the agreement between her father-in-law and 
herself. The Court repelled the plea of tenancy and held that the position of the 
daughter-in-law was no more than that of a licensee. It must be conceded that on 
material points the facta giving rise to the appeal before the English Court were 
different from the facta before us. The agreement on which the tenancy was pleaded 
had imposed no obligation on the son, or the daughter-in-law to pay the Hie eae ta. 
It was a unilateral promise by the father-in-law and there was no dooument execut- 
ed in that behalf. But again it must be pointed out that the decision was based on 
the consideration of the general question as to whether exclusive possession is of 
decisive importance in determining whether the party in possession is a licensee or a 
lessee. Denning L. J., who delivered the principal judgment in this case, observed 
that (p. 164): 

“*... The difference between a tenancy and a licence is, therefore, that in a tenancy an interest 
passes in the land, whereas in a licence it does not. In distinguishing between them, a crucial 
tost has sometimes been supposed to be whether the oocupier has exclusive possession or not. If 
he was let into exclusive possession, he was said to be a tenant, albeit only a tenant at will:... 
whereas if he had not exclusive possession, he was only a licensee....”’ 

The learned Judge then added that this test has often given rise to anlage? beéaude 
it may not correspond to realities. Then he cited the judgment of Lord Abinger 
O. B. in Howard v. Shaw*, where the learned Judge had observed that (p. 122) : 
“While the defendant oocupied under a valid contract for the sale of the property to him, he 
could not be considered as a tenant.” 


And Denning L. J. significantly observed that now, after the lapse of a hundred 
years, it has become clear that the view of Lord Abinger was right and the test of 
exclusive ion is by no means decisive. Several English decisions were then 


consi and the result of these decisions was thus stated (p. 155) : 
“Tho result of all these cases is that, although a persqn who is let into exclusive possession is, 
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prima facis, to be considered to be à tenant, neverthelesshe willnot be held to be so if the cir- 
cumstances negative any intention to create a tenancy. Words alone may not suffice. Parties 
cannot turn a tenancy into a licence merely by calling it one. But if the ciroumstances and the 
conduct of the parties show that all that was intended was that the oocupier should be granted 
a personal privilege with no interest in the land, he will be held only to be lognsee.”” 

It may be that such licensees are licensees with contractual right to remain, and 
under the English law as a result of the infusion of equity the position is that con- 
tractual licences now-have force and validity of their own and cannot be revoked 
in breach of the contract. Neither the lioansor nor anyone who claims through him 
can-disregard the contract except a purchaser for-value without notioe. 

It would thus be sean that the trend of recent English decisions is to cast a serious 
doubt on the correctness of the broad proposition that exclusive ion necessarily 
and in every oase negatives the presenoe of licence and establishes the presence of. a 
lease. 

Tt is true that it is not always bafe ta eeek for guidance foi English decisions on 
matters where we are governed by the provisions of a statute. Mr. Desai who has 
pressed this point before us has Jaia considerable emphasis on the observations of 
the Privy Council in Huneraj v. Bejoy Lal Seal. Dealing with the question 88 
to whether the transaction in question was an underlease for the entire residue or 
constituted an ascignnient of the lease, Sir John Wallis observed (p. 114): ~- 

; “The question having arisen in India, it has, of course, to be decided in accordance with the 
law, not of England, but of India ; it does not, however, seem to have occurred to any one in the 
Courta below to see, in tha first plane, before resorting to Engliah decisions, whether under the 
law of landlord and tenant in Indis @ sub-lease by a leagee for the unexpired residue of the’ term 
operates as an assignment of the term.” 
It is perfectly true that we must bear this warning in mind in applying the obeegva- 
tions of Judges to the points which we are.deciding in this case. 
. But, on the other hand, it may be relevant to remember that the terms of | a. 105 
do not expressly apply to the compromise decree with which we are concerned in 
the present appeal. ion 2(d) of the Transfer of Pro Act clearly exolpdea 
the application of the provisions of s. 1065 to the N has been created 
by a decree. In other words, when we are dealing with the relationship created by 
a decree passed by a Court, the terms of 8.105 as such would not be applicable., The 
provisions of the said section g be inyoked as matters of justice, equity and good 
conscience, and in that TA position may not be substantially different 
the position under the law. Pie iat is true that under the English law the terms 
“tenant”, “licence”? and “licensee” arenot defined and go in every case. where the 
English Courts are called upon to consider whether the relationship between the 
~ ‘parties -before them is that of landlord and tenant or licensor and licensee , they have 
always to decide the question-by drawing a proper inference from the facts pe 
before them. It is true that whereas in Pa England a licence coupled with 
contractual right, which is sometimes deacribed as a pee licence, would 
irrevocable, in India it may not be so. Section 60 of the Indian Easements Act 
-makes licenoee revocable by the grantor except in two cases, and the case of a licence 
to which is added a contractual + may not fall under the said two exceptions. 
But it is not at all clear or certain that ifa licence with the addition of a contractual 
right becomes the subject-matter of a decree, it would or could be revoked under the 
pro¥isions ofs. 60 of the Indian Easements Act. A decree has been passed bya Court 
‘ol com t jurisdiction which confers certain rights and imposes certain obligations 


on both the parties to the suit. Prima. facie it a to be difficult to, accede 
to the rales that despite the provisions of this it would be open to, the 
aoe -ho revoke the licence and claim posseesion of the property even hefore 


pas are ted “in the decree has expired. However, it is not necessary to 
this. point in the present qase. We are prepared to accept the argument 
urged before.us by Mr. Desai that we should not blindly apply the observations of 
the English Judges tothe point before us. ‘But as I have already pointed out, in 
dealing with the question as to whether tenancy rights are created between the ie 
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we cannot ignore the question of intention altogether, and if we proceed to construe 
the terms of the desree in the light of the intention which is olearly proved, it would 
be difficult to hold that merely because exclusive possession was given to the appellant 
he became a tenant of the property and not a licensee. All that.can be said in his 
favour is that he cannot be said to be a licensee. -I have already pointed out that 
exclusive posseasion can be compatible with a licence to which are added certain 
other contractual rights. That no doubt appears to be the view which has been taken 
in recent English judgments ; but even if that not be the position in India all that 
can be said would be that the appellant is not a licensee. That does not necessarily 
mean that he is a lessee. Itmaybe conceded that we might find some difficulty in 
properly or adequately describing the precise character of the rights with which he 
is clothed. But there is no diffioulty in determining the real substance of the matter. 
His possession is permissive, and though it is exclusive it is not that of a lessee. This 
exclusive possession gives him rights which are than those of a licensee tech- 
nically so called under the provisions of s. 52 of the Indian Easements Act, but which 
are less than those of a lessee properly so called under the provisions of s. 106 of the 
Transfer of Property Act. 

There are, however, two other considerations which are of material importance in 
deciding the question as to the status of the appellant quae the respondent. I 
have already.pointed out that the provisions of s. 105 in terms do not apply to a 
compromise decree. But even while applying the substance of these provisions, the 
first requirement which has to be satisfied by the appellant is that there is a transfer 
of a right to enjoy such property. Assuming in his tavour that by the compromise 
decree he is clothed with the right to enjoy the property in question, the question 
still remains whether the compromise decree effects a er of the said right. 
In other words, did the respondent transfer to the appellant the right to the property 
in suit? Mr. Tarkunde contends that it is impossible ta hold that the respondent 
transferred to the appellant the said right because the ciroumstances under which 
the compromise decree came to be passed totally negative such an assumption. I 
have already pointed out that the plaintiff first determined the lease by a valid 
notice and then filed the suit for posseasion of the property let out. In the suit the 
defendant claimed the status of a statutory tenant and set up pleas against the 
plaintiff’s.claim for immediate possession. In other words, the defendant had at 
this time admittedly ceased to be a contractual tenant and he claimed to be a sta- 
tutory tenant. The plaintiff denied the defendant’s allegation that he was not 
entitled to obtain possession because of certain provisions of the Rent Restriction 
Act. It is thus clear that the defendant did not concede to the plaintiff the right 
to obtain immediate possession of the property and it was while the jes were at 
issue on this important point that they entered into a compromise. such & case 
it ia difficult to assume that the plaintiff could have transferred the right to enjoy 
the pro to the defendant. That right was itself in dispute between the parties. 
It may be that in a given case if the defendant surrenders possession of the property 
to the plaintiff and concedes the plaintiff's right to evict him, the plaintiff might 
be able to transfer his right afresh tothe defendant and thereby oreste contractual 
tenancy between him and the defendant. But unless the decree clearly shows that 
the dekndant had surrendered his possesion to the plaintiff or had unequivocally 
conceded the plaintiff’s right to eject him in presenis, there would be no soope for 
assuming that the plaintiff could have made a transfer of the right to enjoy the 
-property in favour of the defendant. 

There is another aspect of the matter which has been placed before us by 
Mr. Tarkunde in support of the same contention. Mr. Tarkunde says that the 
compromise merely shows the adjustment of pre-existing rights between the parties. 
Both parties claimed rival rights. The plaintiff olaimed that he was entitled to 
evict the defendant. The detendant claimed that he was entitled to continue in 
Paen These rival contentions were adjusted and the ive rights set up 

y the parties were compromised and their character and e were determined 
by the terms of the compromise. If the dispute then subsisting between the parties 
was adjusted and in consequenoe the deféndant was allowed to remain in possession, 
it cannot be said that the right to continue in possession or to obtain possession of 
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the premises was transferred to him by the plaintiff. As I have just mentioned, it 
auld be possible for a statutory tenant to give up his status as such tenant and to 
enter into a freah tenancy agreement with the landlord ; and it would be apen to the 
landlord in such a case to create the relationship of landlord and tenant between 
himself and his ex-tenant. But that must clearly appear to have happened in a given 
case before it could be said that the landlord has transferred the right ta enjoy his 
pro to the tenant. In the present case there is no traceofany evidenoe of this 
kind at all. The word “transfer” used in s. 105 in referring to the right of the trans- 
feree ta enjoy the property must be construed in the light of the definition contained 
in s. 5 of the Transfer of Property Aot. Even while we are applying the provisions 
of s. 105 in substanoe, the definition of the term “‘transfer’’ must or bs applied 
in substanoe. Section 5 provides that “transfer of property” means an act by 
which a living person conveys property, in present or in future, ta one or mare 
living persons. It is, therefore, clear that if the landlord is to transfer his right to 
enjoy his praperty to the tenant, he must be either in actual possession of the property 
or he must be in possession, of the right to obtain such possession in presents soas to 
be able to convey it to the tenant. In the t case, having to the ive 
contentions of the parties it is impossible to assume that the ord would have 
been able ta transfer the right as required by s. 105. 

There is yet another point on hich Mr. Tarkunde relies and that is that a campro- 
mise decree of the kind with which we are dealing in the present appeal cannot be 
treated as & transfer at all. It is no more and no less than an adjustment of anteoe- 
dent rights in terms of which a decree has followed. It is conceivable that the terms 
of such = decree may be ao clear that the relationship of landlord and tenant can be 
inferred from the said terms. (Vide Sumatiba: Kirtikar v. Anant Balkrishna’). 
Again, it is possible that even while the dispute is pending between the parties in a 
suit they might so adjust their dispute as to enable a tranafer to be made by the 
landlord to the tenant. But unless these facts are clearly established, it would be 
~ difficult to treat a compromise decree as a transfer by the plaintiff to the defendant. 
Tn support of the contention that a compromise decree cannot be treated as a transfer 
within the meaning of s. 5 of the Transfer of Property Act Mr. Tarkunde has relied 
upon a decision ofthe Privy Oounoil reported in Khunan; Lal v. Gobind Krishna 
Narain’. Dealing with the argument that a family arrangement which was im- 
peached by the reversioners as not binding on them constituted an alienation an 
could be held to be valid only if it was supported by legal necessity, their Lordships 
observed that they had no hesitation in rejecting the reversioners’ contention (p. 102); 

“... The true test to apply”, said Mr. Justice Ameer Ali in delivering the judgment of the 

Board, “to a transaction whioh is challenged by ths reversioners ,as an alienation nob binding 
on them is, whether the aliense dertves title from the holder of the limited interest or life tenant. 
In the present cage Khairati Lal acquired no right from the daughters of “Daulat, for ‘the compro- 
mise,’ to use their Lordahips’ language in Rani Mowa Kuwar v. Rani Hulas Kwwor,* is based 
on the assumption that there was an antecedent title of some kind in the parties, and the agree- 
ment acknowledges and defines what that title is.” 
To the same effect are the decisions of this Courtin Basangowda v. Irgowdattit and 
Krishna Tanhaji v. Aba Shetti Pati.’ Mr. Desai has attempted to distinguish these 
two cases on the ground that they deal with propositions which are subject to Hindu 
law. That, however, is only one aspect of the matter. While these decisions were 
undoubtedly dealing with popositions of Hindu law, they also had to consider the 
question as to what can be regarded as an alienation or transfer. It must, however, 
be added that the decision of this question would depend always upon the construction 
of words used in the decree. I do not, therefore, read these judgments as laying 
down a ral proposition that a compromire decree can never operate as a transfer. 
Indeed, I have already referred to Swmatibas’s case where it hag been held, following 
the Privy Council ruling in Hemanta Kumari Debi v. Midnapur Zamindan 
Oompany,* that a compromise decree can operate as a lease. There appears to be a 
- 1 (1949) 51 Bom. L. R. 788. 8. 0. 25 Bom. L. R. 208. 
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consensus of judicial opinion on the point that it is 1 y possible for parties to 
obtain a Sas Pay decree which may operate as a lease. The decision of the 
queen would naturally depend upon the construction ofthe words used in the 
. Therefore, in my opinion, the contention that the appellant has become a 
lessee under the compromise decree must fail for the additional reason that having 
regard to the terms of the present decree it is difficult to hold that there has been a 
transfer of the right in question by the transferor to the transferee in this oase. 
There is still another argument on which reliance has been placed by Mr. Tarkunde 
in support of his contention that the compromise decree does not constitute a lease. 
Mr. Tarkunde says that one of the requiraments of the lease is that it must be for 
a period certain or in perpetuity. The latter case obviously does not fall to be 
considered on the compromise decree. Therefore, we must find out whether this 
is a lease for a period oertain. I have already set out the terms of the lease at the 
commencement of this judgment. Clause (3) of the compromise decree oles rly 
supporta Mr. Tarkunde’s contention that though a period of two years was specified 
in ol. (1) after which the defendant had to vacate the premises, liberty was given 
to him to deliver possession earlier without being liable to pay any com nsation 
for the remaining period. Clause (3) expressly provides that the defendant was 
liable to pay ta the plaintiff the amount specified till the house in suit is handed over. 
In other words, if he handed over the hause to the plaintiff soon after the compro- 
mise decree was passed, he would not have been liable to pay any damages far the 
remaining period mentioned in the decree. Therefore, in our opinion, there is con- 
siderable force in the contention that the period mentioned in the decree cannot be 
said to be certain. Two years have been mentioned; but it was not obligatory on 
the tenant to stay for two years, with the result that even ifhe vacated earlier, the 
landlord would have had no remedy against the tenant for damages or compensation 
for the remainder of the period mentioned in the decree. : 
Looking at the decree as a whole it seemsta us clear that the plaintiff could not 
have intended to constitute the defendant a tenant of the suit premises. All that 
he was prepared to da was ta accommodate the tenant out of compassion or humanity 
and the material terms of the decree are consistent with this compassionate motive 
of the landlord. It is very significant that there is no term in the decree specifically 
and clearly transferring the right to the defendant to occupy the premises in question. 
Tt only mentions the date on which the defendant must vacate the premises. It 
algo gives the defendant liberty to vacate earlier if he so desires. I have no doubt 
that when this agreement was made the defendant must have pleaded for accommo- 
dation and the Jandlord must have consented to accommodate the defendant. The 
dominant intention in the mind of the landlord was to obtain possession of the 
peo as soon as he could, and knowing that this intention of the landlord was 
ikely to succeed, the defendant asked for concession and was given concession. 
In other words, both the ies must have agreed that despite the provisions of 
the Rent Act, the house had to be vacated at the latest on October 22, 1949. Know- 
ing full well what the provisions of the Rent Restriction Act were, if they entered 
into a compromise which ultimately led to the decree, it would be wholly oonsistent 
with the common, intention of the parties to assume that all that the defendant was 
permitted to do was to hold the property otherwise than as a tenant. It is permis- 
aivo posseasion with which he was content, and permissive posseasion of the kind 
mentioned in the decree cannot, in my opinion, be treated as & lease. The transac- 
ion of a lease properly so called p from the desire of the landlord to 18 out 
his property and obtain some rent as a consideration. The agreement whioh led 
to the compromise decree proceeded obviously from the anxiety of the landlord to 
abtain possession of the property back as soon as he could and he merely agreed. 
to acoommodate the tenant out of sympathy for him. In other words, the tenant 
promised to vacate on or before the specified date and in consideration of the said 
promise the landlord agreed not to execute the decree till then; that, in my opinion, 
is the substance of the agreement on which the decree was based. Having decided 
to accommodate the tenant, the amount which the tenant should pay was fixed. 
-Technically speaking the amount thus fixed cannot be properly described as rent, 
because the landlord was not anxious to obtain this consideration at all. Therefore, 
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in my opinion, on the decree as it stands, the lower appellate Court was right in 
holding that the defendant was not a tenant. In entering into the compromise 
precaution was taken-to describe the amount to be paid by the defendant as ‘‘mesne 
profits.” It is perfectly true that the use of one word here or there would not alter 
the character of the agreement. But the use of the words made by the parties in 
drawing up the document must be taken into account in deciding the character of 
the transaction evidenced by the document. If the document had intended to make 
the defendant a lessee, the plaintiff would have used positive words showing transfer 
of the right to enjoy the property, and would not have given liberty to the dafendant 
to vacate the premisæ earlier without making him liable for damages for the remain- 
der of the-period mentioned in cl. (1). I must, therefore, hold that the scheme 
of the ment, the absence of any words indicating demise as such, the emphasis 
on the defendant’s undertaking to vacate on or before the specified date, the use 
of the words “mesne profits’, liberty left to the defendant ta vacate as soon as he 
liked, coupled with the circumstances under which the contract came to be made, 
lead to the inference that the document does not evidence the creation of a leasehold 
right; it only enabled the defendant to remain in possession of the pro per- 
missively at the latest until Ootober 22,- 1949. Therefore, the lower a te Court 
was right in holding that on the expiration of the said period the decree-holder was 
entitled to execute the decree. 

That leaves two minor points which. have been faintly urged before us by 
Mr. Patel. Mr. Patel contends that though his client may not be a tenant properly 
so called within the meaning of s. 105 of the Transfer of Property Act, the document 
would nevertheless have to be registered because of the provisions of s. 2(7) of the 
Registration Act. This sub-section defines a lease as including a counterpart, kabu- 

iyat, an undertaking to cultivate or occupy and an agreement to lease. In view 
of my conclusion that the decree does not operate as a lease, the dooument cannot 
be considered as a lease even for the purpose of s. 2(7), nor as an agreement to lease. 
But Mr. Patel contends that it amounts to an undertaking to occupy, and according 
to him it makes no difference what the nature of the ocoupation is. That may be 
true. But I see no undertaking ta occupy on the part of the defendant in the 
compromise decree. As I have already pointed out, it would have been perfectly 
open to the defendant to vacate the premises the next day after the decree was 
passed. Therefore, in my opinion, there is no substance in the argument that because 
the decree shows that there was an undertaking to occupy on the part of the defendant 
it amounts to a lease within the meaning of sub-s. (7) of s. 2 of the istration Act. 
It is, therefore, unnecessary to consider whether, even if the document contained 
an undertaking to occupy, that undertaking would satisfy. the requirements of `s. 17 
of the Registration Act. Indeed, we have not heard Mr. Tarkunde on this part 
of the a t’B case. : 

Then Mr. Patel sought to take the assistance of s. 9(1) of the Rent Control Act, 
1944. While the present decree was passed it was this Act which was in operation 
and Mr. Patel contends that it is not open to the decree-halder toobtain possession 
from the appellant because he is a tenant within the meaning of this Act. Assuming 
that the appellant is a tenant within the artificial definition of the word contained 
in this Aot, we do not see how he can avail himself of that definition in the present 
proceedings. Section 9(Z) clearly deals with a case where a olaim by the landlord 
against the tenant is pending adjudication in a suit. Onoe a decree is passed, s. 9(7) 
cannot be invoked for the simple reason that the executing Court will have no 
jurisdiction to go behind the decree and allow questions to be raised which affect 
the propriety of the decree itself. Sub-section (2) ofs.9shows that the recovery of 
possession to which reference is made in sub-s. (1) is recovery ordered to be made 
while a suit is pending. In other words, s. 9(1) has no application to execution 


roceedings. 
= The reall. therefore, is 8. A. No. 917-52 fails and must be dismissed with costs. 

_ In regard to 8. A. 1206 of 1952 the appellant is in a much worse position because 
apart from the considerations which I have already set out, this decree cannot amount 
to a lease for the very clear and obvious reason that it is not for a period specified 
at all. What was implicit in the earlier decree is absolutely explicit in the present 
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decree. This ap is confined to one property, viz. 1-B. It follows the usual 
pattern of such decrees. The decree-ho gave the tenant some acoommodation, 
allowed him to remain in possession for a certain period, fixed the amount which he 
had to pay for such ocoupation. But what is very important for the purpose of 
desiding whether this amounts to a lease or not is that the dearee in terms gave 
liberty to the defendant to vacate the premises as soon ashelikedand make himself 
liable to pay compensation for occupation only so long as he is in such apapo 
It expressly saye that the defendant should vacate the premises at the end of or 
before two years. Therefore, in my opinion, it is impossible to hold that this is a 
lease. The two other minor pointe which Mr. Patel raised in his appeal were also 
raised before us by Mr. Chandrachud. For the reasons which I have already men- 
tioned, those points must be rejected. 

S. A. 1206 of 1952, therefore, also fails and must be diemissed with costs. 

In 0. R. A. 1032 of 1952 Mr. Desai for the petitioner has raised the question of 
construction, of the decree and he has argued that the decree which was passed in 
this case must be read in the light of the compromise purshis, and aceording to him, 
so read it would clearly lead to the inference that the relationship of landlord and 
tenant was intended to be created between the parties. “We are unable to accept this 
contention. There are no specific terms actually demising the property to the 
defendant ; on the other hand, the terms emphasise that by a particular date tho 

' defendant had to vacate the premises. Clause (1) of this decree stated that there 
was a settlement in respect of the dispute between the plaintiff and the defendant 
as regards the question of possession and so it was not necessary to consider their 
ee allegations against each other in that behalf. Olause (2) provides that the 
defendant should vacate on January 31, 1952, and put the plaintiff in actual possession 
of the suit premises. It further adds that if the IT efnddant fails to deliver possession 
as specified, the plaintiff should recaver it by executing the decree and till then the 
defendant may use and occupy the premises and the plaintiff should not object to it. 
In other words, it seems to us clear that this clause amounts to an undertaking by 
the plaintiff not to obstruct his possession in consideration for the promise given 
by the defedant that he would vacate the premises on January 31, 1952. That 
indeed seems to be the basis of the compromise on which the decree was Seats 
In this particular case the question as to the amount which should be paid by the 
defendant to the plaintiff was not settled by compromise, but it was left to be deter- 
mined judicially by the Court. But with that aspect of the matter we are not directly 
concerned in the present revisional application. Clause (4) on to add that when 
the standard rent is fixed by the Court, the same should bo paid by the defendant 
to the plaintiff by way of mesne profita until he vacates the premises. That again 
clearly gives him liberty to vacate even ‘before the time mentioned and it takes the 
case very near to the second appeals which we have just decided. In our opinion, 
this compromise was the result of a desire on the part of the landlord to accommodate 
the tenant. The tenant promised to vacate on a particular date and the landlord 
permitted him to continue in possession on making it clear to him that it was open 
to him to vacate the premises earlier without thereby making himself liable to pay 
the rent for the remaining period. Therefore, in our opinion, the Courts below were 
right in holding that this did not make the defendant a tenant of the plaintiff. 

In this revision application Mr. Desai has raised two minor technical points which 
may be briefly considered. Mr. Desai says that the darkhast application which gives 
rise to the present revisional application is incompetent because it purports to execute 
the trial Court’s decree when in fact the decree of the trial Court has merged in the 
appellate Court’s decree and it is the appellate Court’s decree alone that is capable of 
execution. We see no substance in this contention. What happened in the present 
case was that a decree for ion was obtained by consent and that could not 
be challenged in appeal. The question as to the standard rent was decided by the 
learned trial Judge and it went in appeal. Evensoafter theap te judgment was 
delivered Ool. of the darkhast application was amended, the number of the 
appeal was mentioned, but the nature of the relief olaimed was not suitably amended. 
In our opinion, this is purely a technical omission and it cannot vitiate the darkhast 
application at all. 
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Mr. Desai has also contended that he would be entitled to claim the status of a 
tenant under Act LVI of 1947 in execution proceedings and in sup of this 
contention he has relied upon the provisions of s. 12(1) of the Act. has .also 
invited our attention to a decision of this Court in Govind Waman v. Murlidhar 
Shrinswas!. In our opinion, this contentiom also must fail. The provisions of 
s. 12(1) are inapplicable to execution proceedings. We are dealing with execution 
proceedings where the executing Court is bound to execute the decree as it stands 
unless the decree is a nullity or is otherwise without jurisdiction. Mr. Desai contends 
that the decree is inconsistent ee eee of the Act and therefore should 
be taken to be illegal and as such a nullity. We do not think that the decision in 
Govind Waman’s case lends any support to this contention at all. Besides, Mr. Desai 
has oome to this Court in a revisional application, and even if there was any substance 
in the pointe of law which he has raised before us, that would not entitle Mr. Desai 
to ask for our interference under 8. 115. 

In the result the revisional application fails and the rule is dischargd with costs. 


Vyas J. I agree with the judgment just delivered by my learned brother. The 
terms of the various compromise decrees have been set out by my learned brother 
in his judgment and the question is whether what was created by the compromise 
decrees was a lease or not. Now, it is impossible for us to take the view that the 
plaintiffs and the defendants of the various suits, ciroumstanced as they were at 
the dates of the decrees, could have intended to bring about, orin fact brought about, 
a new contractual relationship of landlords and tenants. Words cleverly used to 
clothe a transaction with a character other than its true character should not bo 
allowed to cloud the substance of the transaction and we have no doubt as to th> 
substance of the transactions incorporated in these compromise decrees. The 
substance clearly was that the desrees did not areate leases. On the one hand, the 
plaintiffa-landlords were asserting and olaiming a right to possession of the pone 
and on the other hand the defendants-tenanta were resisting that claim and were 
claiming protection of the Rent Control Act. In those circumstances, compromises 
ware arrived at under which the tenants were tolerated and suffered in their use and 
ocoupation of the premises for a limited period at the end of which at the latest they 
were required to quit. Itmay be noted that the compromise decrees did not expressly 
purport to transfer or convey anything nor did they decide the original disputed 
point of right to possession. It is true that within the maximum time-limit fixed 
in the compromise decrees, the tenants were to have the exclusive use and ocoupation 
of the properties. The element of exclusive: possession was thus present in all 
these cases, but the test of exclusive possession is not the sole test determinative of 
whether a transaction is a lease or not, though undoubtedly it is one of the tests. 
Tf there are ciroumstanoces and reasons which compel us tothe conclusion that there 
was no transfer of a right to enjoy the property, notwithstanding the exclusive 
possession of the property with the defendant, the transaction could not amount to 
a lease. In Errington v. Errington? it was observed by Lord Justice Denning that 
the test of exclusive possession was by no means decisive of whether a transaction 
was a lease. His Lordship then proceeded to quote certain observations of Lord 
Greene M. R. in Booker v. Palmer? and those observations were (p. 677) : 

‘there is one golden rule which is of very application, namely, that the law does 
not impute intention to enter into legal relationships where the circumstances and the conduct 
of the parties negative any intention of the kind.” 

His Lordship then went on to examine several English cases and said that the result 
of all those cases was that, although a person who was let into exclusive possession 
was prima facie to be considered to be a tenant, nevertheless he would not be held 
to be go if the circumstances as age any intention to create a tenancy. Mr. Patel 
has contended that-the principle of the Engliah decisions on the point would not 
help us, because in England the law is Judge-made whereas in India we have a statu- 
tory law on the subject. We are told that in English law the terms landlord, tenant, 
lease, oto. are nowhere defined, whereas we have got in the Transfer of Property Aot 


1 (198 55 Bom. L. R. 465. a [943] 9 AN E, R. 674, 
3 [1983] 1 AU E., R. 149. RAE 
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in India the definitions of lease, lessor, lessee, rent, eto. Mr. Patel’s submission is 
that, if the transaction falls under the statutory definition of a lease given in s. 105 
of the Transfer of Property Act, it must be construed as a lease and it must be given 
effect to as such. According to Mr. Patel, the surrounding oircumstanoes and inten- 
tion would be irrelevant. We are told that if the conditions laid down in s. 105 of 
the Transfer of Property Aot are fulfilled, we must hold that there was a lease and 
we must not turn to the doctrine of intention to eacape that conclusion. In our 
opinion, although the doctrine of intention may not be given a preponderating 
importance, intention of the parties is certainly a relevant factor while judging the 
nature of a transaction entered into by them, because it is in the light of the intention 
that they entered into a transaction. It may also be remembered that, in view of 
the provisions of s. 2(d) of the Transfer of Property Aot, s. 105 of the Transfor of 
Property Aot will not apply in terms to these cases, though in order to decide whether 
, there were leases created by the consent decrees we shall have to examine the 
ingredients of a lease laid down ins. 105. Besides, often, as in this case, the question 
of consideration which is one of the ingredients in s. 105 becomes a matter of intention. 
It is always a relevant point as ta with what animus the rent was received and that 
must inevitably take us in most oases to the dactrine of intention. We have no 
doubt that in these compromises the consideration waa a promise by the defendants 
that they would vacate the premises within the time-limit laid down in the decrees. 
Rupees 20 per month was not a consideration. It was merely a continuance of the 
condition under which the occupation of the premises was to continue with the 
defendants. We have no doubt that, if the defendants had not agreed to vacate the 
premises within the time limit, there would have been no compromise notwithstanding 
the willingness of the defendants to go on paying Rs. 20 per month. Clearly, there- 
fore, the consideration was a promise by the defendants that they would vacate the 
ises within the maximum time limit provided under the decrees. In short, 
the doctrine of intention is not entirely irrelevant while judging whether a transaction 
is a lease or not under s. 105 of the Transfer of Property Aot with special reference 
to the point of consideration. 

In this case, we have no doubt that there was no transfer by the landlords of a 
right to enjoy the property. Before a transfer of a right to enjoy a property could be 
made, the transferor must have an undoubted or admitted right of possession. The 
thiig to be transferred, the right to be transferred must indisputably belong to the 
transferor. But this main and essential ingredient of a lease was conspicuously 
absent in all these cases. The landlords in all these cases were claiming a right of 
possession of the premises and the tenants were stoutly denying that right, and what 
happened by the compromises was that the conflict was adjusted or resolved by the 
landlords agreeing, not to transfer the right to enjoy the premises, but to suffer the 
tenante’ exclusive presence on the premises for some time, the maximum limit of 
which was clearly laid down in the decrees. Such a transaction could not be deems 
to be a transfer. Ta use the words of their Lordships of the Privy Council in Rani 
Mewa Kuwar v. Rani Hulas Kuwar the transactions embodied in these consent 
decrees were based on the assumption that there was an antecedent right of some 
kind in the parties and tho agreements merely acknowledged and defined what that 
right was. A compromise of a doubtful or disputed right cannot be a transfer and 
that was what precisely happened in all these cases. Here, the conflicting rights 
as to possession were adjusted or compromised. The wards of the decrees Would 
also ahow that there was no desire on the part of the landlords to give or convey a 
right to enjoy the properties to the defendants, but, on the other hand, there was an 
anxiety on the part ofall the landlords that the defendants must give up the premises 
by a certain date at the very latest. We do not usually find in the leases any such 
provisions that the defendants might use and occupy the premises and the landlords 
would not object to the said use and occupation. But such language was used in 
the decree which was passed in suit No. 166 of 1947. 

Moreover, if we turn to the consent deorees, we do not find any terms suggestive 
of certainty of time or period (the question of transfer in perpetuity does not arise 


8 (1874) L, R.1 I. A. 187, 168, 
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. doubtedly suggest that the d 
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‘in any of these cases). : Indeed, the language on this point is indicative of the contrary, 


: that is to say, there was no certainty of time provided. The words “‘the defendant 


do vacate and cause to be vacated the house in suit by Ootober 22, 1949, and give 
possession to the plaintiff” read with the words “‘the defendant do pay to the plaintiff 


i re beat every month on November 5; 1947, and on the fifth of every month thereafter 
ill the 


house in suit is handed over” would clearly show that if the defendant had 
vacated the before October 22, 1949,- the plaintiff would only have 
been too glad. o defendant was certainly at liberty to quit the premises before 
October 22, 1949. The words in the decree which were passed in suit No. 1459 of 


` 1946 are even clearer. The words are: ‘The defendant do vacate and give vacant 


possession eto., eto., at the end óf or before two years from et February 1947 to the 
plaintiff”. These words clearly show that the defendant was at perfect liberty to 
quit the premises at any time within the abovementioned-space of two years. Then 


_. there are the further words in this decree and those words are: “For the portion 


1-B comprising the ground floor and the first floor of one storey building, the de- 


« fendant shall pay Rs. 20 per month for its use'and occupation from ‘Fe l, 


1947, till posseasion.’’ These words would also show that the defendant was at 
liberty to quit the premises at any time within the aforesaid space of two years. - 
The words in the decree which was passed in suit No. 166 of 1947 are: ‘“The defendant 
should vacate the suit premises on 31-1-1952”. But these words are to be read with 
the further words “the defendant should pay to the plaintiff mesne profita in sub- 
stitution of rent every month for use and occupation of the premises from the date 
of the suit till he vacates a aa eto., oto.” These words also again must un- 

dant was at liberty to quit the premises any time before 
January 31, 1952. Thus, there was no certainty of time provided in any of the 
consent decrees. -In this manner, the next im t ingredient which oould make 
the transaction a lease was also wanting in all these cases. - 

I have already said that the consideration in all these cases was a promise by the 
tenants that they would vacate the premises within the time limits provided-for in 
the deareea. Thus, even if we do not look at the surrounding circumstances and 
even if we pay little attention to the doctrine of intention, it is clear that none of 
the ingredients of s. 105 is satisfied here. ag 

I, therefore, with my learned brother that the consent decrees did not create 
leases. Than what was tt that was treated ? I do not think I am called upon to 


answer that question. 8 
i i Appeals dismissed; rules disoharged. 


. ~ 
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Bombay Tenancy Aœ (Bom. XXTX of 1989), Secs. 4(1)(b), 3, 2A+—Contractuil ancy termingted ~-o © * 
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Interpretation of ‘téhite Iniow'irn 10 give some roirõepoctioity fo Ast whether justified giving aa 
greater retroepectiwity to Aot. er 
The Bombay Tenancy Act, 1989, diosa due A where the tenaitse O EEN a 
to an end by a notioe given by the-landlord prior to the coming into force of the Act, unless “on 
the person falla within the definition which made certain persons by à legal fiction protected i 
tenants even when they are not otherwise-so'under the Act. E zx 
Ramchandra Aimaram v. Ramchandra Laxman! and Faman Narayan Keikor v. Lamm .. ts 
Chaytya V edga," followed. “ 
Acta mash nob be intirpreted in @ greatar retrospective senso thanthe language of the ween 
section compels one to do, and it is no ground for holding thet an Act has greater retrospecti- ee 
vity because the intention to give it-some retrospectivity is quite clear. oR ae 
Tua facts are stated at 54 Bombay Law Reporter 236. ‘ oP 


K. B. Sukhtankar, for the ap t. 
K. N. Dharap, with M. H. trkar; for the reepondant, 


BAVDHKAR J. This is a Letters Patent Appeal arising from i a judgment in a suit eee eas 
for ejectment. reat 
Tt appears from the evidence that the appellant plaintiff terminated the contractual `- 7 
tenancy by a notice given to the respondent evicting him from March 31, 1945. The , 
notice was actually given on November 30, 1944. There was in force the Bombay y 
Tenancy Act, 1939, but it has not bean made a plicable to the area in which the land 
in suit was situated. Subsequently, however, de Bombay Tenancy Act was amended 
and the Amended Act has been made a licable to the area in which the land is 
situated pending the suit. It was under this Amended Act that the defendant tenant 
took up 6 contention that he was a protected tenant, and the only question;which arises 
in the present appeal is whether he is a protected tenant. 
The question is covered by two decisions of the division benchea of this Oourt. 
One in Ramchandra Atmaram v. Ramchandra Larman, and the other in Vaman 
Narayan Ketkar v: Lazman Ohayiya Vedga.4 In both these cases the view which was 


“+ “Decided, April 10, 1953. Letters Patent ` decision is nob set aside by the Collector in 
` Appeal No. 5I of 1951, from the decision of appeal-under sub-section (8) of section 13 or 
Vyas Taa Seana Aen aac 1948, by se Erovinelel Goverarier's under seotian 28, < 
i isi . N.- Katre, deemed to be a tenant , 
Bie eae skies ea N, 104 D a Ga nee . a 
of 1947, the decree by K: K. 8 Protected tenants. A tenant shall be - "a 
Civil J (Junior ), ab Wai, - deemed to be a protected tenant in respect of 


an; 
+ The material portions of the sections run & if he has held such land continuously for 
thus: & period of not less than six years immediately 


. ` preceding either— 
cultivating any land belonging to- another í) the first‘ of January 1988, or 
shall i +) the fired of January 1945; .and 
n ) ee ee 
and if such person is not :— the aforesaid ? 
a) a member of the owner’s family, or 1 (1949) Second No. 835 of 1948, 
} a servant on- wages payable in cash or decided by Weston and Dixit JJ., on October re 
- kind but not in share or a hired labourer 14, 1949 (Unrep.). 
land ‘andar the pokonal konor 2 (1949) Booond Appeal No 874 of 1946, 
vision of the owner or any member of the decided by hagla OJ. and Gejen dragadkar J., 


one year of the coming into force of the Bombay 8 (1949) Second Ro. 835 of 1948; x, 
Tenancy (Amendment) Act, 1946; made an decided Weston Dixts JJ., on October, 
to i . 


Jurisdiction the land is situated for a declara- 4 (1940) Second Appeal-No. 874 of 1946, 
ae the pernan isnt & tenarib. decided by .O, J'and Gajendragadkar J., : 
(2) Where under sub- on November 10, 1949 (Unrep.) = 
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taken was that the word “tenant” in the Act of 1939 means a person whose tenancy had 
not expired at the date when the Act came into force. There are of course in the 
Aot itself provisions under whioh certain persons are deemed to be protected tenants. 
And Mr. Dharap who appears on behalf of the respondent relies upon s. 4(1) (b) 
which says that certain tenants shall be deemed to be protected tenants if those 
persons held any land and cultivated it oontinuoualy for a period of not less than 
Bix years immediately preceding April 1, 1044, and were evicted from such 
land on or after such date otherwise than by order of a competent authority 
. on any of the grounds specified in e. 5, sub-s. (2). This sub-section, however, has 
in terms no application because it applies only in regard to persons who were evicted 
from the land on and after April 1, 1944, otherwise than by order of a 
competent authority on any of the grounds specified in sub-s. (2) of 8. 5. Mr. Dharap 
- says that we should interpret the word “evicted” to mean s person whose tenancy 
has been terminated by an act on the part of the landlord by giving a notice. But 
we see no authority whatsoever for interpreting that word in iat canes. It is true 
that it does seam anomalous that persona who had held land continuously for a 
period of not less than six years immediately preceding April 1, 1944, 
_ ‘were to be regarded as protected tenants if they were evicted from such land on or 
. after such date otherwise than by order of a competent Court cn any of the grounds 
specified in sub-s. (2) of s. 5, but that in case they remained on the land, they were not 
to be regarded as protected tenants. But as pointed out by the division bench in 
_ Ramchandra Atmaram v. Ramchandra Laxman, the tenancy legislation has not always 
. been well drafted and we must take the legislation asitis. It would be doing violence 
. to the language of the section to say that it required a person to be regarded as evicted 
éven when he was still on the land. 
_ In that case we must fall back upon the definition of the “protected tenant” in 
s. 3. It has got to be remembered in the first instance that this section was made 
applicable during the pendency of the suit filed by the appellant. That made it 
necessary that the rights of the parties should be decided irrespective of the legislation 
unless the legislation showed quite clearly an intention to make the Act retrospective 
so as to affect even pending suits. That in the first instance the legislation does not 
appear to have done. It is true that some intention of retrospectivity has been 
own. But Acta must not be interpreted in a greater retrospective sense than the 
language of the section compels one to do and it is no ground for holding that an 
Act has greater ivity because the intention to give it some retrospectivity 
is quite clear. Mr. Dharap says that in that case he would argue that the word 
“tenant” in s. 8 of the Act should be made to include “‘a tenant whose tenancy has 
expired.” Now, tenancy legislation usually protects persons whose contractual 
tenancy has expired but provided that he is a tenant at the date oftheintroduction 
of the tenanoy legislation. But in this case the respondent was not such ẹ tenant. 
Mr. Dharap says that if we look at s. 4, we must come to the conclusion that the 
- word “tenant” must there be held to include even ns who were tenants once 
but whose tenancy expired before the Act came into force. That is undoubtedly so. 
That would, however, only be a ground for holding that the word “tenant” has not 
always been used in the Act in the sense of a person who is a tenant at the time when 
the Act came into force. We notice, however, that ins. 2(A) thereisa definition of 
persons who are deemed to be tenants. That is again therefore an ent in 
faveur of not construing the word “tenant” to mean & tenant unless he falls either 
with the ordinary definition of the word “tenant” or his case falls in s. 3. In any 


case two division benches have taken the view that the Act of 1939 does not apply. 
ord 


where the tenancy has been brought to an end by a notice given by the lan 


prior to the coming into force of the Act unless the person falls within the definition ` 


which made oertain persons by a legal fiction protested tenants even when they are 
not otherwise so under the Act. 

We, therefore, allow the appeal and restore the decree of the trial Court. The 
respondent will pay the ap t's costs throughout. ` 


Appeal allowed, 


see 


a 


-` 
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Bofors Mr. Juskoo Bavdskar and Mr. Justios Chainant. 
MAHADU KASHIBA VARNEKAR v. GAJARABAI SHANKAR VARNEKAR.* 


Hindu law—Manager—Novcesstiy justifying akenation—Ablenation of joint family property by 
manager tnoluding undivided tnisrest of widow of coparcensr— Whether alisnation 
upon widow—Hindu Women’s Rights to Property Act (XVIL of 1987), Seo. 3. 

Under Hindu law a manager has got power to alienate joint family property when there 
is legal necessity, in spite of the existence of a widow in the family, who has, under the 
Hindu Women’s Rights to Property Act, 1987, got an undivided interest in the property 
and is entitled to partition. 

Kunja Sahu v. Bhagaban Mohanty’, dissented from. 
Ramaiya v. Mottayya," referred to, 

The following propositions relating to the interpretation of s, 3 of the Hindu Women’s 
Rights to Property Act, 1937, are established by the Bombay High Court :— 

(1) The interest which a widow takes, upon the death of her husband, in har husband’s 
property is a finctuating interest. It is liable to decrease by the number of coparcenars 
in the family increasing by birth or adoption. On the other hand, it is capable of augmenta- 
tion, in case ane of the coparcensra, who was alive at the time when her husband died, dies 
subsequently : Nagappa Narayan v. Mubombe,* 

(3) The interest which she takes is not a separated interest, separated, that is, from the 
interests of the other members of the family, who may, of course, be ooparoeners. Her 
interest is, like the interest of her husband, an undivided interest in the joint family pro- 
perties, and even though she is entitled to file a suit for partition, the interest does not geb 
separated, at any rate, until the suit for partition is filled by her. 

(3) The family consequently continues to be a joint one, till the widow files a suit or a 
separation of interest is otherwise brought about. 

(4) It is not competent to a manager of a joint Hindu family, in property belonging to 
which the widow had got an undivided interest, to make a giftof the property which is not 
justified by the limited powers of a manager to make a gift under the Hindu law: Shévappa 
Laxman v. Yellaws', 

Per Bavdskar J. The power of the manager of s joint Hindu family to alienate family 
properties stems from necessity, which is ite sanction, and so long as the joint family continueg, 
the unity of title continuing, the same necessity must justify its alienation, in spite of the 
fact that there is snbatituted, after the death of a coparcener, his widow as a joint owner 
of the famjly property. It is true that the text of Yejnavalkya, which is the foundation 
of the judicial decisions with regard to the powers of a manager to alienate joint family 
property, by referring to the power of one alone to dispose of what belongs to more than 
one, has rendered soope for an argument that the power of a manager has refarence to the 
interest of the ooparcenera, It has to be remembered, however, that even though only 
the ooparceners take an interest in the joint family property by birth, others have rights in it, 
It may be, for example, thet there are widows in the family who have got a right to be main- 
tained therefrom ; there may be daughters, who have got a right for provision being made for 
their marriages and maintenance up to the time of their marriages ; there may be mothers 
who would be entitled to 4 share upon a division being made among their sons. All these 
rights are liable to be defeated by an alienation made by a manager. It would not be oorreot, 
therefore, to say that the basis of the power of a manager to sell a property has got reference 
only to the coparcenary interest of the others. Its basis is réally speaking, as I have stated 
above, necessity. The power is wielded by the manager in the intareste of the joint family 
as a whole. 

A sorxt Hindu family consisting of two brothers, Shripati and Shankar, owned 
certain property. Shankar died on June 11, 1941, leaving a widow Gajara (plaintiff). 
On May 11, 1945, TN executed a sale deed in reepeot of the entire joint family 
: property in favour of Mahadu (defendant No. 1) for Rs. 700. Shripati died in 

tember 1945. 

On August 25, 1947, the plaintiff gave a notice to defendant No. 1 claiming her 

one half share in the joint family property which was in his possession. Defendant 


“Decided, December 1, 1953. Seoond No. 887 of 1947. 
No. 807 of 1951, from the decision of 8. L [1051] A. L R. Orissa 85. 
Parulekar, Assistant Judge at Satara, in Civil 2 [1052] Mad. 187. 
“Appeal No. 486 of 1949, m the decree 8 (1950) 53 Bom. L. R. 177. 
Rae N: R. Ginwalls, J Civil Judge 4 (1952) 55 Bom.L. R. 658. 
_.WJunior Division), at Satara, In Civil Suit 
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No. 1 refused to com y with the notice and the plaintiff filed the t suit on ` 
November 26, 1947, tor ition and separate poeseseion of her share in the 
family property. Defe t No. 1 inter alia contended that Shripati had executed 
the sale deed for family and legal necessity and that defendant No. 1 had made bona 
fide inquiries and had satisfied himself as to the existence of the necessity. 

The trial Judge decreed the suit as to partition and declared the sale deed binding 
on the plaintiff’s share to the extent of Ra. 200. : 
_ ,On appeal the appellate Judge held that the sale deed in favour of defendant No. 1 
was not binding on the half share of the plaintifr in the joint property, observing, 
in his judgment, as follows :— 

“The rights of the widow, therefore, nust be determined by virtue of the Act itself. 
Simply because Shripati was the sole surviving coparcaner, it cannot be sald that his alienation 
(exh. 41) is binding upon the plaintiff who by her plaint has specifically relied upon the Act 
whioh is enacted to give her better rights. By s. 3, sub-s. (2), the plaintiff gets the same interest 
which her huaband Shankar had in the property. The interest of deceased Shankar was undivid- 
ed one half in the family property. Section 8, sub-s. (3), lays down that any interest devolving 
on a Hindu widow under the provisions of s. 8 is a limited interest known ase Hindu woman’s 
estate. Reading sub-ss. (3) and (8) of s. 3 together, it would mean that the interest of Shankar 
in the joint family property devolves upon his widow—the plaintiff—an the death of Shankar, 
The only limitation upon this interest is thet itis Hindu woman’sestate. Itisa special property 
created by the Act in favour of the widow with the object of bettering her rights. This is a mode 
of devolution specially created under the terms of the Act. It is a special property created in 
favour of the widow by the Act. Such being the creation of the law, the law of alienation stands 
. affected to a very serious degree. By this creation of æ special property in favour of a widow 

in order to better har rights, it follows thet limitations are imposed upon the powers of alienation 
of the remaining coparoaners or of the manager of the joint Hindu family or of the sole surviving 
ooparcener, as the case may be. In my judgment, therefore, any alienation by the surviving 

3 or by the manager of the joint Hindu family or by the sole surviving coparcener 
will nob affect the special property created in favour of the widow. The mere fact that she has 
not claimed any partition as of right and the mere fact that the whole property remains as joint 
. Hindu family property until then, does not show that ths special property created by law in favour 
of the widow can be alienated so as to make the alienation bindmg upon the widow, because 
the undivided share, right, title and interest of the deceased husband has not gone over to any 
other member of the joint family by survivorship but has devolved upon the widow in the manner 
contemplated by that Act. On account of such devolution, the right, title and interest becomes 
liable for attachment and sale at the instanoe of the judgment-creditor of the deceased husband 
of the widow. I, therefore, hold that whether exh. 4] is supported by legal necessity or not, 
ib does not affect the right, title and interest of the plaintiff in the suit property created by the 
Act. In other words, exh. 41 does not affect her limited interest in one half share in the suib 

as a Hindu woman’s estate. Sho can, therefare, claim the partition of her one half share 
despite exh. 41 and can enjoy it during her life time.” 


Defendant No. 1 appealed to the High Court. 


B. N. Gokhale, for the appellant. f 
V. V. Albal, with G. N. Vaidya, for the respondent. 


BAVDHKAR J. The property in the suit, from which the mt appeal arises, 
originally belonged to a joint family consisting of two brothers, Shripati and Shankar. 
Shankar died first leaving a widow Gajara, who was the plaintiff in the suit. On 
May 11, 1945, Shripati executed a sale deed of all the properties of the joint family 
in favour of defendant No. 1 for Re. 700, and the properties are since then in the 

ion of defendant No. 1. Shripati died in September 1945. On August 28, - 

1947, the plaintiff gave a notice to defendant No. 1, and then she instituted the present 
suit for partition and separate ion of her half share in the lands, which 
were conveyed by Shripati to mdant No 1. The defence was that Shripati was 
suffering from T. B.; that he had already incurred debts, because he had to undergo 
heavy expenses for his treatment in the Wai hospital, and that he had also further. 
necessity of moneys for his treatment. It was the case of defendant No. 1 besides 
that in any case he had made inquiries and had satisfied himself as to the existence 
of the necessity, and the inquiries being bona fide, he was protected. 
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The learned appellate Judge has found upon this contention that out of the 
consideration of Re. 700, Re. 500 were required by Shripati to pay off his earlier 
debts and also for the expenses of treatment to be undergone thereafter. He held 
that so far as Re. 200 are concerned, the matter was doubtful, and it may be that 
they were borrowed by Shripati in order to make an advance upon a Mortgage to 
one Khashabe. Ho said, however, that the amount was not very big, and the aale 
was, therefore, justified by legal necessity. In the alternative, he said that defendant 
No. 1 had made inquiries and satisfied himself as to the existence of the necessity, 
and the alienation could not, therefore, be challenged in any case by the plaintiff: 

Now, in second appeal those findings of fact are binding upon us. It is true that 
so far as the amount of Ra. 200 advanced to Khashaba is concerned, the learned trial 
Judge was inclined to think that it may be that Shripati paid this amount out of 
the amount realised by the sale of the family properties to defendant No. 1 after 
the sale. But even so, there is a further findi that in any case defendant No. 1 
had made bona fide inquiries with regard to the existence of the necessity and satisfied 
himself as to it. 

The only question, therefore, is whether Shripati, who was admittedly the manager 
at the time of the joint family, had got power to alienate for I necessity family 
properties. That he would have had such right, ifit had not been for the fact that upon 
the death of Shankar on June 11, 1941, Gajara obtained an interest in the property, 
which waa commensurate with Shankar's interest, is not in dispute. It is contended, 
however,on behalf of the plaintiff that it was not competent to Shripati, after the 
enactment of the Hindu Waren's Rights to Property Act, 1937, to alienate even for 
legal necessity the properties of the family. The power which Shripati had got, 
as manager of the joint family, to alienate for legal necessity family properties was 
derived by him from his position as the manager of a co nery. When Shankat 
died in 1941 and Gajara obtained, because of s. 3(2) of the Hindu Women’s Rights 
to Property Act, 1937, his interest, she had not become a coparcener along with 
Shripati. She had, therefore, an interest in the Property, which could not be equated 
with the interest of a coparcener, and Shripati d not sell the property, in which 
she had such an interest, in exercise of powers, which must be rofieted io the powers 
of a manager in respect of coparocenery property. 

Now, s. 3 of the Hindu Women’s Rights to Property Act, 1937, has been the 
subject-matter of a number of cases, which have come up before the High Courts. 
There has been some difference of opinion about ita interpretation ; but so far as 
this High Court is concerned, the following propositions may betaken to have bean 
established :— 

(1) The interest which a widow takes, upon the death of her husband, in her 
husband’s property is a fluctuating interest. It is liable to decrease by the number 
of coparceners in the family increasing by a birth or adoption. On the other hand, 
it is capable of augmentation, in case one of the coparoeners, who was alive at the 
time when her husband died, dies subsequently: Nagappa Narayan v. Mukambe2 

(2) The interest which she takes is not a separated interest, separated, that is, 
from the intereste of the other members of the family, who may, of course, be copar- 
ooners. Her interest is, like the interest of her husband, an undivided interest in the 
joint family properties, and even though she is entitled to file a suit for partition, 
beaters does not get separated, at any rate, until the suit for partition is filed 

y her. 

(3) The family consequently continues to be a joint one, till the widow files a suit 
ora seen of interest is otherwise brought about. 

To these cases I would like to add a case, in which an analogous question was 
decided, namely, Shivappa Laxman v. Yellawa.4 It was held in that case that it 
is not competent to & manager of a joint Hindu family, in property belonging to 
which the widow had got an undivided interest, to make a gift of the property which 
cot ushi] by the limited powers of a manager to make a gift under the Hindu 

aw. 


The question as to whether a manager has got power to alienate Joint family 


1 (1980) 53 Bom. L. R. 177. 2 (1952) 55 Bom. L. R. 658. 
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when there is legal necessity, in spite of the existence of a widow in the 
E is las gon ao mn vied moose a Ad eee ee oe 
partition, has to be answered in the light of these decisions. Now, once it is conceded 
that the family does not cease to be joint by the very faot of the widow taking an 
interest in its , it is obvious that manager must have powers, at any 
rate, to manage estate ot the family. It is contended on behalf of the plaintiff 
that the view has been taken in other High Courts that the interest which a widow 
takes under B. 3 of the Hindu Women’s Rights to Property Act is a separated interest, 
and in rt of this proposition reliance is placed upon a oase of the Orissa High 


~- Court in Kunja Sahu v. Bhagaban Mohanty.! The question which arose in that case 


‘was whether it was permissible for a widow, who obtained an undivided interest in 
the property of the joint family, of which her husband was a member at the time 
eath, 


- of his to sell that interest without, in the first instanoe, effecting a partition 


between herself and the other members of the family. The oase came from Bihar, 
where it is not open even to a oo to make an alienation of his undivided 
interest in favour of a stranger. It was held that the widow was entitled to sell 
her undivided interest in the property without making a partition. It was observed 
(p. 37): 

“...In the statute, under consideration, the only worda of limitations are to be found in the 
expression ‘limited interest of a Hindu Woman's Estate’ occurring in sub-s. (3). In short 
interpreting the provisions of sub-s. (8), according to the plain grammaticel meaning of the 
language in which it is enacted and after assigning such meaning to the terms of arp (namely, 
Hindu Women’s Estate), such meaning as they carry under the law in which the terms are used, 
the interest that a widow gots in her husband's interest in a joint family estate is the same as 
she would get in her separate or self-acquired properties. If there is nothing im conflict as 
between the two sub-sectdans due to the plain grammatical meaning of the words ‘the same 


any ambiguity or indistinctness in the meaning of sub-s. (2) emerging from ita language must be 
dissolved on account of the latter's subordination to the former and a harmonious construction 
should be put upon it so as to give effect to sub-s. (8). In this view, the widow has a limited 
power of disposal over the interest that devolvesuponher. Ths objection aa to alienation by a 
coparcener of his interest in the joint family estate is nob applicable when that interest devolves 
upon or is acquired by one who is not a coparoener of the joint family. Take the instance of a 


upon the widow. After devolution, it is an interest which unlike a coparcener’s interest can be 
predicated with certainty. In that event, as a property, it carries with it the incidenta of trans- 
ferability at the hands of ita holder either limited or absolute.” 

Now, this decision proceeds the view that the interest which a widow takes 
eS of a joint faiily, of Whish hee husband was 4765 at the 
time of his death, was not a fluctuating interest. It has been decided in two cases 
of this Court that her interest is liable to decrease and augmentation. It cannot 
possibly, therefore, be anything but a fluctuating interest. The view of this Court, 
therefore, is in direct conflict with the view which was taken by the Orissa High Court 
in the case of Kunja Sahu. 

Tt is contended, however, that even upon the footing that there is no separation 
of the joint family, when a dies leaving a widow, who obtains his interest 
under s. 8(2) of the Hindu Women’s Rishte fo Property) Act, 1937, that interest 
can be sold only by the widow herself. It is true that the deg A lang EER ed 
to be joint family property, in which the widow oonld only said to have had an 
undivided interest. But there is nothing to prevent the coparceners and the widow 
together from alienating property, if it was felt that it was neceasary to do so in the 
interesta of the family. In the case of Nagappa Narayan v. Mukambe this Court 
has taken the view that the interest which a widow gets in the property of the joint 


1 [1951] A. L R. Orissa 35. 
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family, of which her husband was a coparcener at hig déath, is not an interest obtained 
by her by inheritance but is an interest created in her at the moment of her husband’s 
death by a statute. It is said that in that case we must not look upon that interest 
ee ce ee ee ae eae Oe 
under the rule of Mitakshara succession. The interest is not really 

interest obtained under the Hindu law, and if it is to be conveyed, it could only be 
conveyed under the general law, that is, by the widow herself. 

Now, even though it is perfectly correct that it is after all always possible for the 
widow and such coparceners of the joint family as are in existence at the time to 
make an alienation of any part of a joint Hindu family property by acting together, 
that does not mean that there is no power in anyone else to do so in any oircum- 
stances. There was power in the manager even before the death of the widow's 
husband to sell the jomt family pro for legal necessity, and if we accept the 
contention which has been advan on behalf of the plaintiff, it would mean that 
that power came to an end when the husband died and the widow took an interest 
in he joint family pro under the statute. One could have understood this 
argument, in case indu law ceased to apply upon the death of a husband. 
Mr. Albal, who appears on behalf of the plaintiff, has frankly conceded, however, 
that it would not be possible for him to argue that upon the widow oblaining an 
mterest in the joint family property upon the death ofh her husband, the Hindu law 
ceased to be applicable, ides as a matter of fact, it would have been impossible for 
us to accept that contention, even if it had been made, Sub-section (3) of 8. 3 of the 
Act specifically says that the interest devolving on a Hindu widow under the provi 


sions of a. 3 be the limited interest known as a Hindu woman’s estate. That 
interest would obviously, therefore, have to be governed by the visions of Hindu 
law. The result of the sub-section will be that the widow could, without any legal 


neceasity, alienate her own life estate in the property, but if ahe wanted to convoy 
her undivided interest absolutely, it would be necessary that there should be legal 
necessity for the alienation. In what circumstances the alienation will be justifiable 
would consequently have to be determined by a reference to the provisions of the 
Hindu law as regarda the occasion when a widow, who has ier enc lara 
woman’s eatate, may alienate property, of which she is a 

Nor could the interest fluctuate unless it continues to be ered: = the Hindu 
law. 

Then we come to the remaining interest in the property. It is obvious that even 
though the widow obtains an interest in the property under sub-s. (2) of s. 3 of the 
Hindu Women’s hts to Property Act, dae is nothing to prevent the other 
coparceners from a partition of the family property. This they would be 
entitled to do only under the Hindu law, and it is obvious that when a ion has 
to be effected, it will have tô be effected in accordance with the provisions of the 
Hindu law. The widow’s interest as well as the remaiming interest in the property, 
remaining, that is, after the interest of the widow is excluded, will therefore continue 
to be governed the Hindu law. It is obvious, therefore, that not only does the 
Act not contemplate that the Hindu law should cease to apply; but it has made a 
definite provision that the Hindu law should continue to apply to the widow's 
interest after the death of the husband and the widow’s acquisition of his interest 
in the property under the Act. The result of the decided cases also is to show that 
it continues to be govarned by the Hindu law. 

Tt is said, however, that even so the result would at the most be that inasmuch 
as the joint family continues, there would be a manager, and the manager would 
have powers of management of the joint family property. It does not follow that 
the manager should necessarily have powers to alienate family properties even for 
legal necessity. If there is any such legal necessity felt, it would be o to the 
manager to ask the widow to join in the conveyance, and if we were to ho fa that the 
manager would have power to sell the joint family property, including the widow’s 
interest therein, for the p of family necessity, we would be placing the widow 
in a worse position TOE A was in before. Strictly, of course, the manager 
may be entitled to sell the property, only in case of legal necessity ; but le necessity 
may be brought about under the Hindu law by mismanagement, and this would, 
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so to speak, out into the rights which have been given to the widow under the Hindu 
Women’s Rights to Property Act, which was designed to give the widow better 
interest in-the pro of the joint family, of which her husband was a coparcener 
at the time of his death. : 
Now, in the first instanoe, we are not satisfied that holding that the manager has 
got power to alienate for family necessity the joint family property, including the 
interest obtained by a widow upon her husband’s death, in it, would really speaking 
place the widow in a worse position than before. It is true that the manager may 
sometimes mismanage the estate, and if the legal necessity is brought about by his 
mismanagement, it would not be a defence for the widow to point to his mi 
ment, a8 it would not be any defence to any other coparcener to do so. But that 
does not alter the fact that the power of a manger would be limited to cases in which 
he oould demonstrate to the Court, that there was, as a matter of fact, legal necessity 
for the alienations effected by the manager. It has got to be remem that before 
the Aot the widow in a joint Hindu family < was entitled only to a right of maintenance. 
It is futile to argue, therefore, that if we were to hold, as the defendants in this case 
want us to hold, we would be placing the widow in a worse position than what she 
was before. 

The pewer of the manager of a joint Hindu family to alienate family properties 
stems from necessity, which is ita sanction, and £o long as the joint family continues, 
the unity of title continuing, the same mien E justify ita alienation, in spite 
of the fact that there is substituted, after the death of a ooparcener, his widow as 
æ joint owner of the family property. It is true that the text of Yajnavalkys, 
which is the foundation of the Judicial decisions with regard to the powers of a 
manager to alienate joint family property, by referring to the power of one alone to 
dispose of what belongs to more than one, has rendered scope for an argument that 
the power of a manager has reference to the interest of the coparceners. It has to 
be remembered, however, that even iout only. the coparceners take an interest ` 
in the joint family property by birth, others have rightainit. It may be, for example, 
that there are widows in the ily who have got a right to be maintained therefrom ; 
there may be daughters, who have got a right for provision being made for their 
marriages and maintenance up to the time of their marriages; there may be mothers 
who would be entitled to a share upon a division being made among their sons. 
All these ee are liable to be defeated by an alienation made by a manager. It 
would not be correct, therefore, to say that the basis of the power of a manager 
to sell a property has got reference only to the coparcenery interest of the others. 
Its basis is really speaking, as I have stated above, meee The power is wielded 
` by the manager in the interests of the joint family as a whole. 

Tt has to be remembered that to hold otherwise would lead to extremely incon- 
venient results. There may be a genuine legal necessity for alienating family pro- 
. There may be debta, which may be binding on the widow, and if the widow 
is unwilling to join in the execution of a mortgage deed or a sale deed, the family 
may have to wait for the creditor to file a suit and allow the family property to be 
sold in execution. If the widow is obstinate, this would be often tetrimental to the 
interests ef the family. It is always more advantageous to sell property by private 
negotiation than to allow it to be sold in execution. As was pointed out by the Madras 
High Court in the case of Ramaiya v. Mottayya' (p. 198): 

‘though the Act canferred new rights of succession upon widows, yet, in view of its 
far-re&ching consequences on other branches of the Hindu law, the Act should be so construed 
es to make no further inroad into the Hindu Law than is warranted by its plam terms. In all 
other reapeota the Legislature might be presumed to have left the Hindu Law unaffected...” 
That is especially the case when holding otherwise would lead to such extremely 
inoonrenient results. It is true that cases would not justify bad law, but there 
is ample foundation for the power of the manager to alienate family property for 
necessity in spite of the widow joining the coparceners as an owner. 

In that view of the case, the appeal must be allowed, and the plaintif’s suit will 
stand dismissed. Parties will bear their own costa throughout. 


1 [1953] Mad. 187, F.B. 
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CHAINANI J. It has bean held in Nagappa Narayan v. Mukombe! that the 
death of a coparcener, leaving behind him a widow, who, under the Hindu Women’s 
Rights to Property Act, 1937, has been given the same interest in the joint family 
property as her husband had, does not result in the disruption of the joint family, 
or the separation of the widow from the surviving coparceners. This also follows 
from the right given by s. 3(3) of the Act to the widow to claim a partition. As, 
therefore, the joint family continues until the widow asks for a ition, its well- 
recognised incidents also continue. One of these is the right of the karta or the 
manager of the family to represent the family and to be in management of its affairs ; 
see Kallian Rai v. Kashi Nath, in which it was held that so long as the widow does 
not claim a partition, the status of a joint Hindu family continues, and that the 
widow is capable of being re ted in business transactions and in suite by the 
karia of the family. It has, however, been urged that while the manager may have 
the power to manage the affairs or the business of the family, he cannot alienate the 
widow's interest in the joint family property. Under the Himdu law, the manager 
can alienate for legal necessity any joint family property, including the interests of 
both the adult and minor coparceners therein. The widow was not a ooparoener 
before the Hindu Women’s Rights to Property Act was . It has been held in 
Nagappa Narayan v. Mukambe and in other cases that the widow does not become a 
ooparcener by reason of her taking the same interest as her husband possessed in 
the joint family property: see Natarajan Chettiar v. Perumal Amma? and Radha 
Ammal v. I. T. Commr. Madras.* It has, therefore, been contended that the rule of 
Hindu law, under which a manager can alienate for legal necessity the interesta of 
the other coparceners in the joint family rty, will not apply in the case of the 
interest acquired by a widow after the dea other husband, as she is not a coparcener. 
There aint have been some force in this argument, if the view was taken that the 
interest taken by the widow in the joint family property on the death of her husband 
‘was specified or defined, being the same to which her husband would have been 
entitled if he had separated from the joint family at the time of his death and that 
thereafter she was a tenant in common with the surviving coparceners. In that 
view, there would have been considerable force in the contention that the widow's 
interest being separate and fixed was not subject to the authority of and oould not 
be alienated by the manager. This view has, however, not been acoepted by this 
Court, and in Nagappa Narayan v. Mukambe it has been held that the interest 
which a Hindu widow takes under the Hindu Women’s Rights to Property Aot is the 
same interest which her husband had in the joint family pro , that her husband 
at the time of his death would have an undivided share, right, title and interest in 
the joint family property, that that is the same undivided interest in the property 
which the widow fess after his death, and that consequently it is a fluctuating 
interest capable of in ing by dgaths and decreasing by births in the joint family, 
until ‘the partition is slated and severance of joint status is effected. In that case, 
the widow’s share was held to have been augmented by the death ot a coparcener 
im the family after the death of her husband. The same view has been taken by 
the Madras High Court in Chinniah v. Sivagami Achië in which the widow's share 
in the joint family property was held to have bean reduced by an adoption made 
in the family after the death of her husband. Until, therefore, the widow olaims a 
partition, there is unity of possession and unity of title in the property, in which 
she has an interest. The manager’s authority must, therefore, necessarily extend 
over the whole joint family property, including the widow’s interest therein. ° 

The Act gives the widow the same interest in the joint family property as her 
husband had. Tt also gives her a right to ask for a partition. But apart from giving 
the widow these rights, the Act does not make any other change in the Hindu law. 
The interest given to the widow being the same as her husband had, it follows that 
she takes that interest with all its rights and liabilities : see Saradambal v. Subbarama 
Ayyar® and Stveshwar Prasad v. Lala Har Narain.’ No higher rights are given to 


1 (1951) 68 Bom. L. R., 177. 5 [1945] Mad. 402. 
2 [1943] AlL 807. 6 [1942] Mad. 680. 
3 [1943] A. L R. Mad. 246. 7 (1044) L L. R. 28 Pat. 760. 


4 [1950] A L R. Mad. 538. 
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the widow than what her husband possessed. In Ohinniah v. Sivagami Achi the- 
Madras High Court has held that the widow oould not be in a better position than 
her husband if he had lived. In the words of Horwill J. in Natarajan Ohetiiar v. 
Perumal Ammal, “there is a survival of the husband’s persona in the wife.” If 
the husband was alive, his undivided interest in the joint family property could 
be sold by the manager for legal necessity. The interest obtained by the widow 
in the joint family property being the same, it would be subject to the same liability 
even after her eile bs death, so long as she continues to be a member of the joint 
family and does not ask for partition or bring about severanoe of the joint status. 

In my opinion, therefore, the manager of a joint Hindu family can alienate for 


legal necessity joint ae ala including the interest in the property of the 
widow of a predeceased co 

Silat pew ie taken iit tho Diodia paare i Maynob Wanda Tews ha 
p. 710: 

“...so long as such partition hes not been made, the status of the joint Hindu family 
continues, and the widow is capable of being represented in business transactions and in suits 
by the karta of the family. Her interest will be liable for joint family debts properly incurred 
and oan be bound by an akenation mads by ihs karta for family necessity or benafit.”’ 

Tt has been suggested that the view which we are taking might result in hardship, 
inasmuch as a widow may be deprived of all her means of maintenance by the manager 
byalienating all the joint family property. There is no substance in this contention, 
because the Hindu law imposes a limitation on the of the manager, and 
that is, that any alienation made by him would not be binding on the other members 
of the jomt family, unless it is Fo legal necessity. The widow's interest cannot, 
therefore, be alienated, except in cases of necessity. It is also open to her to protect 
her righta by olaiming a ition at any time when ahe deems fit to do ao. 

I, therefore, agree with the order proposed by my learned brother that the appeal 


should be allowed. 
Appeal allowed. 


Before Mr. Justics Bavdskar and Mr. Justices Chainans, 
SATERI SHIDDAPPA GADKARI v. RODRAPPA SHETTEPPA 
BACHENHATTI.* 


Mistake—Londs sold to defendant not included tn sais deed owing to mutual mistake of vendor and 
dafendani—Sunt by subsequent purchaser of land, from same vendor, for possession agains 
dafendant—Defendant’s right to sus for reotifloation of his sale deed mot barred at tims of written 
statemeni— Whether defendant's plea of mutual mistabe smustainable—Indion Buidernwe Act 
(1 of 1878), S00. 93, prov. (1)—Miatabe referred to in proviso (1) whether confined to unilateral 

Retief Act (1 af 1877), Soo. 31—Fransfer se al fa (IV of 1888), 
Soos. 584, 54. 

ESE RT EEE D AS TA E E 
The suit land was, however, not Included in the sale deed because of a mutual mistake 
between the defendant and his vendors. The defendant’s vendors then sold the suit land 
to the plaintiff and the plaintiff filled a suit to recover possession of the suit land from the 
defendant. The defendant contended that due to a mutual mistake the suit land was not 
included in his sale deed. The defendant’s right to sue for rectifloation of the sale deed 
under s. 81 of the Bpeciflo Relief Act, 1877, was not barred by limitation at the date of the 

statement. On the question whether the defendant could be allowed to plead the 
nrutual mistake in defence to the plaintiff's suit :— 
- Held, that the defendant could be allowed to reaist the plaintiff's suit on the same grounds 
of mutual mistake on which he could have obtained a rectification of the sale deed executed 
in his favour. 
Dagdu v. Bhana! end Janardan v. Venkatesh, followed. 


*Deoidsd, December 11 A ee Bosonid Junior Division), at Bhahapur, in Civil Suit 


eal No. 1048 of 1951, o. 102 of 1947. 
f Paralkar Assinianb, Judae, at Belew, In 1 (1904) T Te E: 28 Bom. 420, 
a ato a oie a tae 6 Bom. L. R. 128. 
decree passed by L. G. Hiregoudar, Ci 2 (1938) 41 Bom. L. R. 191, 
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sa Ariff v. Jddunath Mujumdar,! distinguished and explained. 
+ Mahendra Nath Mubherjos v. Jogendra Nath Roy Chowdhury," Rangasam v. Souri," 
“=: -Pir Bakhsh v. Mahomed Tahar‘ and Rajaram v. Manih," referred to. 

‘The mistake referred to in proviso (7) to s. 92 of the Indian Evidence Act refers to both 

unilateral as well as a mutual mistake. 
Curtarn lands, including the land in suit, which belonged to Baswant, Sattava 
and Kareppa, were sold by them on April 17, 1945, to one Rudrappa (defendant) 
for Ra. 1,200. The deed of sale omitted to mention the land in suit. The defendant 
was put in possession of all the lands including the land in suit. On May 23, 1947, 
Baswant, Sattava and Kareppa transferred the land in suit to one Sateri (plaintiff) 
for a consideration of Re. 300. $ 
On August 14, 1947, the plaintiff filed the present suit against the defendant for 
possession of the suit land. The defendant inter alia contended that owing to 
a mutual mistake the suit-property was not included in the sale deed dated April 17, 
1945, and that the plaintiff’s sale deed was without consideration and champertous. 
The trial Judge held that the defendant had failed to prove that there was any 
mistake in the sale deed dated April 17, 1945, in desoribing the alienated properties, 
and that the defendant had failed to show that the transfer of the suit lang in favour 
of the plaintiff was champertous. The trial Judge accordingly decreed the plaintiff’s 
suit. 
On appeal the appellate Judge held that the defendant had proved that the suit 
land was sold to him on April 17, 1945, but was omitted from the sale deed through 
mutual mistake of his vendors and himself. He, therefore, allowed the appeal, set 
aside the decree of the trial Court and dismissed the plaintiff's suit. 

The plaintiff appealed to the High Court. 


R. A. Jahagirdar, with H. B. Datar, for the appellant. 
E. G. Datar, for the respondent. 


BAVDHKAR J. This second appeal arises from a suit, which had been filed by the 
appellant plaintiff for recovery of a piece of land, which, it has been found now by 
both the lower Courta, was intended to be included in a sale deed executed by the 
plaintiffs predecessors-in-title, Baswant Sattu Gadakari alias Gadadavar, Sattava 
wife of Rama Gedakari alias Gadadavar and Kareppa Sattappa Hasapur alias 
Karodi in favour of the defendant. It was, however, upon the fadinge of both the 
trial Court and the appellate Court, not included in the sale deed, because ofa mutual , 
mistake. The plaintiff-appellant isa subsequent purchaser of the land from the 
defendant’s vendors. He the landon May 23, 1947, and on August 14. 1947, 
filed the suit from which present appeal arises for recovery of possession of the 
land. The defendant filed his written statement on June 10, 1948, and his principal 
defence therein was that of a mutual mistake, which prevented the ein of 
the land in the sale deed, when the contract between the parties was that the land 
was also to be included in the sale deed along with the other properties which find 
mention therein. It appears that in the written statement the defendant raised a 
contention with to the plaintiff not having mentioned in his plaint from 
whom he had the land in suit, and what his vendor had got to do with it. 
When subsequently he had to file documents, he pointed out aa to the complaint 
which he had made in his written statement, and said that he should be allowed 
time to file furthe: documents, after the plaintiff had filed a counter written statement. 
The Court, however, did not ask the plaintiff to file any counter written statement, 
and merely gave time to the defendant to produce his papers. Even so, however, 
the plaintiff appears to have filed a statement, in which he confined himself to 
explaining the matter upon which the defendant had said in his written statement 
what were not sufficient details in the complaint. The issues which were framed 
subsequently included an issue on the point of mutual mistake; but even in case 
there was a mutual mistake, inasmuch as the plaintiff is a transferee from the original 
vendors, and the defendant has founded his defence upon s. 31 of the Specific Relief 

1 (1981) L. R. 58 I. A. 91, 3 (1915) L L. R. 89 Mad. 793. 

s. 0o. 88 Bom. L. R. 918. 4 (1034) L. R. 61 L A. 388. 
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Aot, the plaintiff would be protected in case he was a transferee in good faith. But 
there is no issue among the issues framed by the learned trial Judge as to whether 
the plaintiff was & transferee from the original vendor in faith and was thus 
protected under the provisions of s. 31 of the Specific ief Aot. The plaintiff’s 
sale deed, however, was challenged by the defendant as without consideration ahd 
champertous. There were issues upon the point, and the defendant a to 
have cross-examined the plaintiff upon his knowledge about what had i ed 
at the time of the defendant’s sale deed as well as the plaintiff’s sale . The 
plaintiff said that at the time when he took his sale deed, his vendors told him that 
the defendant was in possession; but he did not make any inquiries from the 
defendant as to in what right he was in possession of the land in suit. This oros- 
examination may, however, have been directed, as I have already mentioned, to the 
issues as to whether the plaintiff’s sale deed was without consideration and whether 
it was champertous, and upon both the points the trial Court held in favour of the 
plaintiff. But inasmuch as the defendant has made out mutual mistake, and no 
question of plaintif’s good faith was ever raised the plaintiff’s suit has been dismissed 
with costs, without consideration of any questions as to whether the subsequent 
transferee was a transferee in good faith. ; 

The first point which Mr. Jahagirdar, who appears on behalf of the plaintiff, 
makes is that in this case,there ought to have been an issue on the question cf the 
plaintiff's good faith, and in case there was no such issue, then, the dismissal of the 
aerated suit cannot possibly be justified. It appears to us, however, that imme- 

iately the defendant raised his contention of mutual mistake, the plaintiff should 
have either filed a counter written statement saying that he was a transferee in 
faith, or, in the alternative, at any rate, he should have raised an issue of good faith 
and led evidence upon it. We find in this case that the plaintiff has done neither. 
That is why there is no issue framed in the trial Court upon the question of the 
intiff’s good faith, and that is why neither the trial Court nor the appellate Court 
applied their minds to that question. Now, the question of te plaintiff’s 
good faith is obviously a question of fact, and it was necessary for the plaintiff to 
raise that question by his pleadings, and, at any rate, by asking the Court to frame 
an issue upon the point. uently he should have the Court upon the 
point. He failed to do so, and consequently he cannot now be allowed to say that 
there should have been an issue upon the question of his good faith, and if that 
‘question was not decided, the dismissal of the plaintiffs suit cannot be upheld. 
pune now to the main question, the argument which has been advanced on 
behalf of the plaintiff can be put in this manner. The plaintiff’s suit was based 
upon his own title. The defendant has got in his favour a sale deed, and even though 
it has now been found that the contract of sale was with regard to not only the pro- 
perties actually conveyed by thb sale deed in favour of the defendant, but also with 
regard to the property in suit, the latter was omitted from the cale deed. Title 
to any pieos SS eA a taas conveyed in India, where the property is admittedly 
more than hun rupees in value, by a registared instrument, and there being no 

i instrument executed in regard to the property in dispute in favour of the 

endant, the defendant has no title to the property. It is true that whenever the 
‘defendant discovered the mistake, it was open to him to go to a Court under s. 31 

- of the Specific Relief Act and ask for a rectification of the sale deed. If he obtained 
rectification of the sale deed; then he would get a title ; but until the sale deed was 
rectifidd, he would have in his favour only the right to file a suit conferred upon him 
under s. 31, and not the title itself. It may be that once the document was rectified, 
the title may relate back to the date upon which the sale deed was executed. The 
suit would be not for a fresh conveyance, but for a rectification of the conveyance, 
which had already been passed. The order for rectification would necessarily imply 
that there was a mistake in the document, and what the Court would give, therefore, as 
& result of the suit for rectification, would be a reformed document, viz. the original 
sale deed, with an additional item added to it. But even so, to the plaintiff's suit 
which was based upon title, the defendant had no defence. He could only defend 
it by showing a better title in him, and upon what he has done, he had got no title. 
In support of this contention, Mr. Jahagirdar pointa to the position before a. 53A 
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` of the Transfer of Property Act was added to the statute. He says that in such a 
case a suit went up to the Privy Council in Ariff v. Jadunath Majumdar. There 
the plaintiff had sued the defendant in ejectment, and the defence was that the plaintiff 
had verbally agreed with the defendant to t him a permanent lease and had let 
him into possession, when the defendant iad, with the knowledge and approval 
of the plaintiff, erected structures on the land at a cost of about Rs. 10,000. Their 
Lordships pointed out that in these circumstances the title was in the plaintiff, 
but the defendant, who had no leage actually in his favour, but merely an agreement 
to lease, had no title to the land as a tenant. Then they observed with reference 
to the application of the English equitable doctrine of part performance (p. 101) : 

“Whether an English equitable doctrine should in any case be applied so as to modify the 
effect of an Indian statute may well be doubted ; but that an English equitable doctrine affecting 
the provisions of an English statute relating to the right to sue upon a contract, should be applied 
by analogy to such a statute as the Transfer of Property Act and with such aresult as to create 
without any writing an interest which the statute says can only be created by means of a registered 
instrument, appears to their Lordships, in the absence of some binding authority to that effect, 
to be impossible.” ; 
Mr. Jahagirdar says that the result of this ruling is that where the plaintiff’s suit is 
based upon title, the only reply which the defendant oan give to it on the authority of 
this case would be a defence of his own title. That defence he is unable to give in this 
case, because even though ‘he has got a right to sue the defendant’s vendors for a 
rectification of the sale deed, which he has obtained, he failed to do so. The right 
which he has got in equity to obtain a rectification of the deed and thus a proper title 
to the land in suit cannot be substituted for a regular rectified deed as a defence to 
the suit. 

Now, it is quite true that in the case of Pir Bakhsh v. Mahomed Tahar their 
Lordships of the Privy Council refused to apply the English equitable doctrine of 
part performance in India, See Ee Pe ee a tee eee By s. 53A 
of the Transfer of Property Act ; bub it has got to be remembered that they recognised 
the doctrine in so far as the statute had given effect to it. If the decision in Ariff 
v. Jadunath Majumdar went pe the defendant, it was upon the footing that the 
doctrine could not be extended to India in the absence of any statutory authority. 
Before s. 53A of the Transfer of a ale Act was enacted, the equitable doctrine of 
part performance did not find any place in the statute book and could not be availed 
of, whether by the plaintiff or by the defendant ; but the equitable doctrine with 
regard to a person, who has obtained a sale deed, but has failed to have incorporated 
in it a property, because of a mistake committed by the vendor and vendes both, 
does find statutory recognition in s. 31 of the Specific Relief Act. It is said, however, 
that just as the dootrine which is enacted in s. 53A can be given effect to, in so far 
as the statute recognises it, the dootrine which is embodied in s. 31 of the Specific 
Relief Act must be recognised to the extent there laid down and no further. That 
section recognises the doctrine only in so far as it allowsa person, who has got in his 
favour a document, to sue for its rectification upon the ground, confining ourselves 
to the facta of the present case, of mutual mistake. Itdoes not enable him to plead 
mutual mistake in defence, and if we were to allow him to plead that doctrine in 
defence, in the first intance, we would be going beyond 8.31 of the Specific Relief Act, 
and in the second instanoe, we will be allowing the provisions of the Stamp Act 
and the Indian Registration Aot to be defeated ; and if we were to allow the defendant 
to plead a mutual mistake after his right to obtain a conveyance under s. 31 of the 
Transfer of Property Act is time-barred, we would also be defeating the provisions 
of the Indian Limitation Aot. 

Now, in this case, I do not think that there is any question involved of limitation 
atal. It was open to the defendant to file a suit for the rectification of his instrument 
when the plaintiff filed his suit. We do not know when exactly the defendant 
came to know about the mistake, owing to which the land inauit was not inaluded 
in his sale deed. He gave evidence, nevertheless, on February 17, 1960, and stated 


1 (1931) L. R. 58 L A. 91, 2 (1934) L. R. 61 L A. 388. 
B. 0. 33 Bom. L. R. 913. 
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that it was about 2} years ago, and in any case before A’ 14, 1947. It is obvious, 
therefore, that his ri ont to oben a rectification of the deed was not time barred 
when the plaintiff filed his suit. It was not time barred when he filed his written 
statement, and it was not time barred even at the date of the decree, unless he had 
come to know of the mistake prior to February 17, 1947. That we find not proved. 

It is true, of course, that if the defendant is allowed to plead any defence of mutual 
mistake in regard to registered instrument, which he has taken from someone else, 
it not being necessary for him to sue under s. 81 of the Specific Relief Act, the 
instrument would not be rectified, no stamp duty would be levied and perhaps the 
provisions of the Stamp Act would be defeated. It is said further that to some extent 
the defendant would have got over the provisions of the Transfer of Property Act 
and the Registration Act, under which no person can obtain a title to any property 
which is more than one hundred rupees in value, unless under a regi d instrument. 

ing that this is correct, what has got to be put against these considerations 
is that when the plaintiff files a suit in ejectment against the defendant, who has got 
in his favour a document of title, but by mutual mistake of himself and his vendors 
the property in suit is omitted, the Oourt should be reluctant to drive him to file a 
separate suit, when the only result of driving him would be that there would be 
further litigation between the parties, and the Court would be deciding there exactly 
the same issues in the suit which he has filed as would be decided in the plaintiff's 
suit, if ho was allowed to raise the question in defence. As I have already mentioned, 
we are not in this case concerned with a oase in which the defendant’s right to sue 
for rectification of his instrument was barred by the statute of limitation at the date 
of the written statement. It is true that there must be authority for allowing the 
defendant to plead in such circumstances the mutual mistake successfully in defence. 
But there is considerable authority for the proposition that he should be allowed 
to do so. 

The first of these cases is Dagdu v. Bhana.1 That was a suit for recovery of a sum 
for breach of a covenant against incumbrances contained in a conveyance of property 
executed by defendant No. 1 in favour of plaintiff No. 3. The defence was that the 
covenant was included in the sale verge he mutual mistake. uestion was then 
raised before this Court in that case wh the case having eas the mofussil, 
` in which it was not permissible for a defendant to file a counterclaim, even if the 
defendant was successful in establishing a mutual mistake, relief could be given to 
him. Sir Lawrence Jenkins, who delivered the jugment of the Court in that case, 
observed (p. 426) : 

“Tt is true that rectifioation is not claimed in this sult as a relief by tho defendanta, for the 

rules of procedure by which Mofuseil Courts are governed do nob permit of a counterclaim in 
this suit for that purpose, nor is there a cross suit for rectifloation ; but asa Court guided by the 
principles of justice, equity and good conscience we can give effect as a plea to those facta, which 
in a suit brought for that purpose would entitle a plaintiff to rectifloation: af. Fife v. Olayton,® 
and Stoele v. Haddock.”’ 
Mr. Jahagirdar points out that even though in that case the defendant was allowed 
- to plead a mutual mistake without having the contract in his favour reotifled by a 
suit filed for that purpose the matter rested in contract. The Court had not there 
to consider the question as to the effect of allowing such a defence upon a statute 
Sac oan tine She) anise E E E dione Sian Ons ET a 
‘value sony bomadh Oy p rope tee Wstemay, But the first thing to be noticed 
is that the case of Dagdu v. Bhana is an authority for the proposition that where 
it is open to a defendant to obtain rectification of a deed under s. 31, but it is not 
open to him to make a counterclaim, because the rules in the mofuasil do not permit 
of a counterclaim, it is open to & oe A the principles of justice, 
eq and good conscience, to give effect as a plea to those facts, which in a suit 
brought for that purpose would entitle a plaintif to rectification.. Out of the cases 
relied upon in that oase the case of Stesle v. Haddock appears to have been based 
upon an English statute, which provided :, 

“It shall be lawful for the defendant in any cause in which, if judgment were obtained, he 

1 (1904) L L. R. 28 Bom. 420, - 2 fe 18 Ves. 546. : 

B. o. 6 Bom. L. R. 126. 8 24 L. J. Ex. 78. 
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would be entitled to relief against such judgment on equitable grounds, to plead tho facts which 
entitle him to such relief byway of defence.” 

The judgment proceeded upon the ground that if the plaintiff were to obtain judg- 
ment, the defendant might have filed a bill for an injunction absolute. But in the 
other case, namely, Fife v. Clayton, the podem proceeded upon the footing that 
there was a precedent which ought to be followed in order to save expense, especially 
when it was right on principle. 

The case of Dagdu v. Bhana has subsequently been followed by this Court in the 
case of Janardan v. Venkatesh,) which was a oase in whioh the plaintiff had sued to 
obtain recovery of possession of land which he claimed was allotted tohisahare in a 
partition deed which supported his case. Sir John Beaumont allowed the defence 
of mutual mistake to be taken, following Dagdu v. Bhana, by which he considered 
himself bound, and the case, of course, is also binding upon us. The other High 
Courts have also taken the same view in the cases of Mahendra Nath Mukherjee 
v. Jogendra Nath Roy Chaudhury? and Rangasami v. Sours.® It is true that the 
case of Mahendra Nath was a case in which by mistake property not intended to be 
sold was included in a sale deed, and the defence of the defendant was directed to 
show that no title, as a matter of fact, passed, because there was no intention that 
the title in regard to the property in suit should pass though property was included 
in the sale deed. When the defendant, therefore, proved mutual mistake, the plaintiff 
had no title to the pro . There was no question of the defendant’s title being 
recognised without having obtained recognition in a suit filed for that purpose. 

The case of Rangasams v. Souri has also been distinguished upon the ground that 
it was a case of misdescription, and it is said that in the case of misdescription, 
even though a party may obtain rectification of the instrument, there being an 
intention to pass title to the pro and a document having been executed and 

i there is no question of no title p ae & registered. instrument. 
It is true that those cases can be distingui the facts of the present case 
upon those grounds ; but the fact remains that the doctrine that it is not necessary 
to drive a defendant to a suit for rectification of a deed, when therelief which can be 
given to him can be given as a matter of equity, justico and good conscience, was 
recognised in Dagdu v. Bhana, and in the case of Janardan v. V it was followed 
in a case in which property was not included in a partition deed by a mutual mistake 
in the share allotted to a wrong person. We find that the principle which has been 
laid down in the cases of Dagdu v. Bhana, Mahendra Nath M jes v. Jogendra 
Nath Roy Chaudhury and Rangasami v. Kouri has been followed in a number of 
cases which have come up before. the other High Courts, and we think that as we 
find the case law at present, the matter should be allowed torest where it has been 
laid down by the cases of Dagdu v. Bhana and Janardan v. Venkatesh. 

The case of Ariff v. Jadunath Majumdar oan be distinguished upon the ground 
that m that case the defendant had no document of title at all. o iad only @ 
contract. In this case the defendant has with him a regi document of title 
intended by both the parties to secure to him title to the property in suit. But 
inasmuch as the execution of the intention was defective, the document of the 
defendant does not show that the land in suit was conveyed to the defendant. Even 
were the defendant in such a suit to file a separate suit, he would not get a different 
document. He would get a reformed document. In this case that means the 
original document to which would be added upon the order of the Court the land in 
suit. There can be no question of the provisions of the Registration Acb bei 
allowed to be defeated in this case. The defendant may not have of course paid 

n the document he has the same stamp as he would have had to pay if the document 
he had included the property in suit, but it would be i itable to drive him to a 
separate suit only on that acoount. We, therefore, hold that it was open to the 
defendant to show by the defence of mutual mistake that the intention was to 
transfer the pro , when the property had been, as a matter of fact, left out by 
the document ugh some oversight, and when he did that the plaintiff's suit 
had to be dismiased. 

1 (1807) 41 Bom. L. R. 191. 8 (1915) L L. R. 80 Mad. 792. 

2 (1897) 2 0. W. N. 260. - 
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The next question which has been raised on behalf of the appellant is with reference 
to the admissibility of evidence in order to show that thera was a mutual mistake 
committed. Proviso (1) to s. 92 of the Indian Evidence Act says: 

“Any fact may be proved which would invalidate any document, or which would entitle ` 
any person to any decree or order relating thereto; such as fraud, intimidation, illegality, want 
of dpe execution, want of capacity in any contracting party, want or failure of consideration, or 
mistake in fact or law.” 

. Now, mistake in this section is not confined to a unilateral mistake. This is what is 
contended on behalf of the appellant. It is true that unilateral mistake may give 
rise to a different relief than a mutual one. But mistake in the proviso refers to 
both unilateral as well as a mutual mistake. In that case, the defendant is entitled, 
upon showing & mutual mistake, to a dismissal of the plaintiff's suit and would be 
entitled to prove the facts orally which would establish that mistake. 


In the result, therefore, the appeal fails and will be dismissed. No order as to costs. 


CHAINANI J. I do not think that there can be much doubt that under proviso (1) 
to s. 92 of the Indian Evidence Act oral evidence can be led to show that due toa 
mistake common to all the parties, the written document does not correctly e 
the agreement, which the parties had really entered into. This is aitei tat 
order to enable the Court to give effect to the agreement between the parties and. 
not the mistaken expression oft. The remedy in such cases is to sue for rectification 
of the instrument under s. 31 of the mations Relief Act. The Court then rectifies, 
not the contract, but the document embodying the contract, and puta the document 
into such a form as to carry out the agreement, which the parties had really entered 
into. It has been held in several cases that even though no suit for rectification of , 
the document has been instituted, the grounds, which would entitle a to claim . 
rectification, can be urged as a defence to a suit, because the Court will not “compel ` . 
performance in accordance with the terms of the error.” As was pointed out in ` 
Janardan v. Venkatesh, there is nothing in proviso (1) to 8.92 of the Indian Evidence 
- Act to suggest that the facts which may be proved under that proviso can only be 

ved in support of a claim to which those facta give rise, and that such facts may 
fe pleaded by way of defence also. In Dagdu v. Bhana*, the plaintiffs sued to recover 
a certain amount for breach of a covenant encumbrances contained in a 
conveyance of proprty by defendant No 1 to plamtiff No. 3. The defendanta oon- 
` tended that the covenant as expressed in the deed was contrary to the intention 
of the parties. They were allowed to raise this contention even though no suit 
had been instituted for rectification of the deed. In his judgment at page 426 
Sir Lawrence Jenkins observed : 

“Tt is true that rectification is not claimed in this suit as a relief by the defendanta, for the 
rules of procedure by which Mofuseil Courts are governed do not permit of a counterclaim in this 
suit for thes purpose, nor is there a cross suit for rectification: but as a Court guided by the 
principles of justice, equity and good canscience we can give effect as a plea to those facta, which 
in a suit brought for that purpose would entitle a plairtiff to rectification.” 

The same view has been taken by the Calcutta High Court in Mahendra Nath Mukher- 
jee v. ‘Jogendra Nath Roy Ohaudhury.° In that case the plaintiffs brought a suit to 
Tecover possession of some land on the allegation that it was covered by the convey- 

ance executed in their favour by the defendant. The defence was to the effect that. 
what ‘was intended to be’sold and purchased was the revenue-paying estate of the 
defendant, but that the land in suit, though found included in the estate, was not 
expressly excepted, because both the ies were under the mistaken impression that 
it wax not so included. It was held that it was o to the Oourt to allow the 
defendant to lead oral evidence to’ prove the mutual mistake, and that where there 
was & mutual mistake of fact, & Court administering equity would interfere to have 
the deed rectified, so that the real intention of both parties may be carried into effect, 

and will not drive the defendant to a separate suit to rectify the instrument. These 


M LER L. R. 191. s. 0. 6 Bom. L. R. 126. 
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cases have been followed in Janardan v. Venkatesh, Rangasami v. Souri! and 
Rajaram v. Manik. ; 

. Jahagirdar on behalf of the appellant has contended that even though the 
defendant may be able to prove that the suit land was intended to be sold to him 
and that it was not mentioned in the sale de:d owing to a mutual mistake, under 
8. 54 of the Transfer of Property Act any sale of immoveable property of the value 
of one hundred rupees or upwards can be made only by a registered instrument; 
. that the sale deed in favour of the defendant has not yet been rectified; that as there 
is no registered instrument in respect of the suit land, the defendant haa acquired no 
title to it, and that consequently the plaintiff must succeed. Thig question did 
not arise for consideration in Dagdu v. Bhana while it has not been considered in the 
other cases, to which I have referred above. Mr. Jahagirdar has relied on the decisions 
of the Privy Counail in Ariff v. Jadunath Majumdar? and Pir Bakhsh v. Mahomed 
Tahar.“ In the former case, the Privy Council held that before the enactment of 
B. 53A of the Transfer of Property Act, the English doctrine of part performance 
was not available in India by way of defence to an action for ejectment. At page 101 
their Lordships observed : 

` “Whether an English equitable doctrine should in any case be applied so as to modify the 
effect of an Indian statute may well be doubted ; but that an English equitable doctrina affecting 
the provisions of an English statute relating to the right to suo upon a contract, should be applied 
by analogy to such a statute as the Tranafer of Proerty Act and with such a result as to create 
without any writing an interest which the statute says can only be created by means of a registered 
instrument, appears to their Lordships, in the absence of some binding authority to that effect, 
to be impossible.” : 

Mr. Jahagirdar has strongly relied on these observations of their Lordships of the 
Privy Council. In Pir h v. Mahomed Tahar it was held that in æ suit for 
ejectment by the proprietor of the land, it is not a relevant defence that the plaintiff 
has agreed to sell the land to the defendant, even if it is alleged that the defendant 
is in possession under the contract ; that under s. 54 of the Transfer of Property Act, 
a transfer by sale can only be made by a registered instrument, and the contract by 
itself doos not create any interest in or charge on the property, and that if the contract 
is still enforceable, the defendant may found upon it to have the suit stayed, and 
by suing for specific performance obtain a title which will protect him from ejectment ; 
but that ifit is no longer enforceable, ita part performance will not avail him to any effeot. 
Both these cases were decided by the Privy Council before-s. 53A was enacted. These 
cases are, however, clearly distinguishable from the present case. In neither of these 
cases there was a registered document in favour of the defendant, as required by law. 
In the t case, a registered sale deed has been executed in favour of the defendant, 
and it POA found by the lower appellate Court that it was intended by both the 
parties that the sale deed should convey title to the suit land, which was omitted from it 
through a mutual mistake. Also when the Privy Council decided Ariff v. Jadunath 
Majumdar and Pir Bakhsh v. Mahomed Tahar, the English equitable doctrine of 
part pee nanos did not, according to the view taken by the Privy Coundil, a ply 
in India, and such an equity or part performance of the contract 00 d not, therefore, 
be pleaded as a defence to an action for ejectment. On the other hand, the equity 
which existe in favour of a party judicially affected by a mistake in the written 
document, which does not eae record or expreas the t between the 
parties, has been recoguised by the Legislature in s. 31 of the iflo Relief Act, 

Tf the defendant had filed a suit for rectification of the sale deed and for an injuno- 
tion restraining the plaintiff from interfering with his possession, then according to 
the finding of the lower a te Court, the defendant’s suit would have been decreed, 
in which case the plaintiffs suit would have been dismissed. Apart from putting the 
parties to more expense, no advantage would be gained by uiring the defendant 
to file a separate suit for this i Th the worda of Bir Lawrenos Jenkins r 
Dagdu v. Bhana (at 426) “as a Court guided by the principles of justice, nity 
and good donscience?” T think we should, as held by our Court in Dagdu v. Bhang 


1 (1915) L L. R. 39 Mad. 792, 8. 0. 88 Bom. L. R. 918, ` 
2 ERN 90. 4 (1984) L. R. 61 L A. 888, 
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and Janardan v. Venkatesh, allow the defendant to urge the same grounds, on which 
he could have claimed rectification of the sale deed, as a defence to the plaintiffs 


suit. 


T algo think that this is a case in which the principle of siare decisis should be: $ 


applied. That principle is that the law which 


been laid down by the Courts 


and which has been followed by subjects within jurisdiction should not be lightly 


unsettled. This 


principle has been recognisec by our Court in several cases, s00 


Dinanath v. Malm & Oo. and Venkanna Narsinha v. Laxmi Sannappa.? In Janardan 
v. Venkatesh, under a partition deed survey No. 145 was allotted to the plaintiff, * 


while survey No. 143 was allotted to defendant No. 1. 


Both the survey Nos. were - 


described by reference to acreage and assessment, and acoording to the acreage and . 
assessment given.in the partition deed, the suit land, for recovering which the 
plaintiff had filed the suit, was comprised in survey No. 145 allotted to the plaintiff. 
The defendant was.allowed to lead evidence, the effect of which was to show that all 
parties to the partition deed in fact intended that the suit property should be included. 


in survey No. 143, and that ita inclusion in survey No. 145 was a mistake. ` 

dismissed. In this case, the defendant was, therefore, 
eld to have obtained title to the property, even tho 

executed by the parties, it had been allotted to the p. 


tiffs suit was accordingly 


The 


, ecoording to the document 


about 15 years ago, and I presume the decision has smoe then been followed in 
several cases. I do not, therefore, think that we should disturb it now, after the 


lapse of such a long time. 
resist thé plamtiff’s suit on the sam 
have obtained a rectification of thie a 


In view a this deoiaion, the defendant can be allowed to 
unda af mutual mistake on which he oould 
deed executed in his favour. 


I, therefore, agree with my learned brother taat the appeal should be dismissed. 


Appeal dismissed. 


Bafore the Hon'ble Mr M. O. Chagla, Ohiaf Justice. 


BHIKAJI RAMOHANDRA PARANJPE ». VISHNU RAMOHANDRA 
PARANJPE.* 
Bombay Rents, Hotel and Lodging House Rates Control Aoi (Bom. LVII of 1947), Seos. 5(10)(b)(i), 
i 13(1)(j)t(4}—Lease of open land exeouted in 1909 cr yearly reni—Tenani budding structures 
and letitng these oud and recovering rent from sub-tenanis in excess of amount payable under lease 
—Bapiry of lease in 1949—Application by landlords for determination of standard rent on basis 


of rent 


id by sub-tenante—Stondard rent how to be cetermined. 


U: a lease axecuted in 1809 an open plot of land with some sheds built onit was let 
. out to the opponent on a yearly rent of Ra. 600. The opponent built other structures besides 
the sheds on the open plot and let out these struszures to various sub-tenanta when sub- 


letting was permissible. 


The lease expired in 1949 and the opponent became a statutory 


tenant and was protected from eviction by the Bombay Rents, Hotel and Lodgmg House 


Rates Control Act, 1947. 


The landlords applied under s. 11 of the Act for determination 


of the standard rent of the premises from 1949, alleging that the opponsnt was recovering 
from the sub-tenants Re, 1,458 as rent and, therecore, the standard rent was not Rø. 600 


Ro) 32 Bom. L. R. 272. 

53 Bom. L. R. 192, 215. 

Decided, Dedomber 18,1958. Oivil Revision 
Application No. 1646 of 1052, from the decision 
of B. D. Nadkarni, District Judge st Dhulia, 

- in Miscellaneous No. 658 of 1951, 

the decree passed by D. D. Sutavani, 

Orvil (Junior Division), at Amalner 

Py Mimics App iostion No. 76 af 1949. 
Pra si material portions of the sections run 


a "a thia Aot imless there is anything 
rep t to the subject or contaxt—... 
, (10) “standard rent” in relation to any 


premises means— 
(b) where the standard rent is not so fhred— 


subjecz to the provisions of section 11, 
(1) the rent ab which the premises were 


recover possession of any premises if the Oourt 
is satieflod—... 


(G) that the rent charged by the tenant for 
Wie promissa or ee 
sub: before the commg into operation of 
this Act is in excess of the standard rent and 
permitted increases in respect of such premises 
or paré or that the tenant has received any 
fine, premium, other like sum or consideration 
in respect of such premises or part ; or... 
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but was much more than that :— 

Held, that the standard rent, must be fixed as between the immediate landlord and the 

immediate tenant, and 

‘that as the standard rent was to be determined by deciding what rent tho immediate 

tenant, who was the opponent, was paying on September 1, 1940, and not by deciding what 

the sub-tenants were paying, who were not the immediate tenants of the landlords, the 

standard rent of the premises was Rs, 600. 

Glossop v. Ashley! and Edgware Hsiates, Lid. v. Ooblentx," distinguished. 

Ona Ramchandra, the father of Bhikaji and Vishnu (applicants), let out an open 
„ares with nine sheds standing thereon on January 1, 1909, on a lease for twenty years, 
to the Pratap Spinning, Weaving & Manufacturing Co., Ltd., Amaer (opponent). 
The rent fixed under the lease was Rs. 600 year. The lease provided that after 
the expiry of twenty years the opponent the option to continue on the premises 
for E period of twenty on the same rent. The opponent oompany 
availed itself of the option and the lease was renewed for a further period of twenty 
years. After the premises were obtained by the opponent in 1909, the opponent 
built other structures besides the nine sheds on the open area for the purpose of 
housing the employees of the opponent. These structures were let out to these 
employees by the opponent who was recovering from them Rs. 1,458 as rent. 

The applicants applied to the Civil Judge at Amalner for determination of the 
siandanl reat of the pramis fam Janusey i, 1949, all ing that the standard rent 
was not Re. 600 but was much more than that. Tie trial Jaig passed aa onder 
under s. 11 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, declaring that the standard rent of the premises was Ra. 600. 

On appeal the District Judge confirmed the order of the lower Coart and dismissed 
the appeal, observing in his judgment as follows :— 

“Then it has been contended on behalf of the appellants that there oan be only. one standard 
rent, because the term standard rent has reference not to individuals but to premises. He 
argued further that if for the same premises the respondent is paying to the appellants Re. 600 
and is recovering Ra. 1,400, it would mean that for the same premises standard rent differs ag 
between the appellants and the respondent on the one hand and the respondent and the sub- 
tenants on the other. Therefore, it is argued that what is being recovered by the respondent 
from the sub-tenants on September 1, 1940, should be declared as standard rent. I am afraid, 
this argument ia based upon an assumption that what the sub-tenants are paying to the respondent 
is regarded as rent of the premises. What we are concerned with in this case is the agreement of - 
tenancy between the appellanta and the respondent and not what the respandent may choose to 
take from his sub-tenants. In this case, on behalf of the respondent ib is pointed out that the 
rent which the respondent is taking is not far those premises which he had taken fram the eppel- 
lant’s father but for those premises as well as those which the respandent has added at his cosb 
by developing the property. Assuming for the sake of argument that the premises taken first 
are identical with those that were subsequently let out to the sub-tenants, if the tenant makes 
excessive profita from the sub-tenants, that cannot be the guide far the purpose of determining 
standard rent unless and until what is being recovered by the tenant from the sub-tenants is 
declared by a Court to be the proper rent for the premises. In other words, a rack renting or 
rapacious recovery by a tenant from a sub-tenant cannot be regarded as a yardstick to measure 
and determine the standard rent. There is nothing on the record before me in this case to know 
whether what the tenants are paying to the respondentis regarded as proper rent or whether the 
respondent is recovering more than what should be regarded as proper rent, and, therefore, so 
far as the appellants are concerned, that cannot serve the basis for holding that the standard rent 
payable by the respondent to the sppellants should be equal to what the sub-tenants are paying 
to the respondent.” 

The applicants applied in revision to the High Oourt. 

V. M. Tarkunde, with G. 8. Gupte, for the petitioner. 

ER. B. Kotwal, for the opponent. 


CHacia C. J. This is an application in revision arising out of proceedings for 
declaration of the standard rent of certain premises, aad the facts are that the 


opponent company passed a rent note in favour of the petitioners who are the land- 


1 [1923] 1K. B. L 2 [19] 3 AIH. R. 528. 
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lords on March 18, 1909, in respect of certain premises. The rent note granted a 
lease for 20 years in favour of the opponent company and the rent fixed under the 
rent note was Ra. 600. The rent note gave the option to the opponent company to 
renew the lease for a further period of 20 yearson thesame rent and the opponent 
company availed itself of that option and the lease was renewed for a further period 
of 20 years. In 1949 when the lease expired, the opponent company became a 
statutory tenant and was protected from eviction by the Rent Aot. It appears that 
when subletting was permissible the opponent company sublet the premises. The 
position of the premises when the rent note was executed in 1909 was that they 
consisted of an open plot of land with nine sheds built on it andthe opponent company 
built other structures besides the nine sheds on this open plot of land and these ` 
structures were let out to various sub-tenants, and the allegation of the petitioners 
was that the opponent company was recovering from its sub-tenanta Ra. 1,458 as 
the rent and therefore the petitioners applied that the standard rent was not Rs. 600 
but was much more than that and the Court should fix thestandard rent. Both the 
Courts below have held that the standard rent is Re. 600 and the landlords are not 
entitled to any morease. 

Now, under s. 5 of the Rent Act ‘‘standard rent” is defined—and I am quoting the 
material portion of the sub-section—as rent at which the premises were let on 
September 1, 1940. The view of the Courts below was that on September 1, 1940, 
when the premises were let by the petitioners to the opponent company the rent was 
Rs. 600 and therefore that was the standardrent. Mr. Tarkunde’s contention is that 
the standard rent is not Rs. 600, but in order to fix the standard rent what should - 
be taken into consideration is the rent that the occupying tenant was paying on 
September 1, 1940. Mr. Tarkunde says that the opponent company was not in 
occupation of the premises, that the sub-tenants were in occupation, they were 
paying a certain rent on September 1, 1940, and that is the rent which must be 
fixed as the standard rent. It is also urged by Mr. Tarkunde that the soheme of the 
Rent Act is that there should be only one standard rent and the standard rent is 
in relation to premises and not in relation to what the tenant pays or the landlord 
receives, and it is urged that there could not be one standard rent as between the 
petitioners and the opponent company and another standard rent as between the 
opponent company and its sub-tenants. Therefore, to avoid this anomaly the 
proper way to determine the standard rent is to find out who is-the actual tenant 
in occupation on September 1, 1940, to determine what rent he was paying on that 
day, and that rent would constitute the standard rent. It is further urged that the 
Rent Act was passed not in order to protect tenants who ceased to be tenante and 
became landlords, but to protect persons actually in occupation of premises, and 
therefore the tenant in this case who had to be protected was the sub-tenant and 
the rent that he paid must be determined for the purpose of fixing the standard rent 
and prevent that standard rent being increased. In my opinion it is clear that the 
stan tent must be fixed aa between the immediate landlord and the immediate 
tenant. In this case the petitioners as the landlords have made an application against 
their immediate tenant the opponent company, and the question that is to be decided 
is, what is the standard rent which the immediate tenant is liable to pay, and the 
immediate tenant is not liable to pay any higher standard rent than the rent he paid 
on September 1, 1940. There is no doubt as to what rent he was paying on September 
1, 1940, and the law prevents the landlord from recovering any higher rent than that 
rent? In my opinion it is also clear that in certain cases the standard rent which 
an immediate tenant pays to the landlord may be different from the standard rent 
which the sub-tenant pays to the tenant. Take this very case. In this case the 
premieres which were let out by the petitioners to the opponent company are not the 
premises which had been sublet by the opponent company to its sub-tenants. 
Admittedly they have put up some structures. There is dispute as to the value of 
those structures, but it is not disputed that the tenancy has altered its character 
by the structures that have been put up by the opponent company, and therefore 
it may be that if the question has to be considered as between the opponent company 
and its sub-tenanta the standard rent payable by the sub-tenanta may be different 
from the standard rent which the opponent company has got to pay to the petitioners. 
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But if the case of the petitioners is that the opponent company is recovering more 
than what it is entitled to as standard rent from the sub-tenants, then the grievanoe 
is that of the sub-tenanta and they can have that grievance redreased by proper 
procsedinga. If, on the other hand, the petitioners’ case is that the rent recovered 

y the opponent company is the standard rent, then the opponent oompany is 
doing what is permissible to it by law and the petitioners cannot say that they should 
be paid the same rent which the opponent company is recovering from ita sub-tenants. 

The scheme of the Act is made very olear it one looks to s. 13(Z) (3) and sub-s. (4) 
of s. 18. Section 18(7) (7) provides that the landlord shall be entitled to recover 
possession if the Court is satisfied that the rent charged by the tenant for the pramises 
or any part thereof which are sublet before the coming into operation of the Aot 
is in excess of the standard rent and permitted increases in respect of such premises 
or part or that the tenant has received any fine, premium, other like sum or oonsi- 
deration in respect of such premises or part; and sub-s. (£) provides: 

“For the purposes of clause (j} of sub-section (1) the standard rent or permitted increases 

in respect of the part sub-let shall be the amounts bearing such proportion to the standard rent 
or permitted increases in respect of the premises as may be reasonable having regard to the extent 
of the part sub-let and other relevant considerations.’ 
Therefore, sub-s. (4) itself contemplates that the standard rent which the tenant is 
entitled to receive from his sub-tenant may be different from the standard rent which 
the landlord may receive from the tenant. One of the relevant considerations 
contemplated by sub-s. (4) olearly is the fact that the tenant may improve the leased 
premises. He may put up structures and then sublet the premises. In those 
cases cleatly the tenant would be entitled to receive a higher rent from his sub- 
tenants than the rent he is paying to his own landlord. But sub-s. (D(j) would 
only come into play when the tenant charges more than what heispermitted to do 
under the Act from his sub-tenant. But where you have a caso where a property is 
let out by a landlord to his tenant and the tenant sublets it and the pro has not 
changed ita character, then under sub-s. (1) (j) the tenant would not be entitled to 
charge more than the rent which he pays to his own landlord, because in both the 
cases the standard rent would bethesame. But that is not the case here, because, 
as I have already pointed out, the ises have altered their character. Therefore, 
it would not be correct to say, as Mr. Tarkunde has argued, that in every case the 
standard rent of the premises must be the same. 

He has relied for this proposition on two English cages. The first is Glossop v. 
Ashley. In that osso the facta were entirely different. There on August 3, 1914, 
a brewery company wore paying & rent to a public-house in the sum of £ 130 and the 
company sublet this house to the defendant on a rent of £ 24 a year. In August 1916 
the bee to the company expired and the defendant became the tenant of the public- 
house. The defendant’s contention was that he was liable to pay the rent of £ 24 
a yoar with oertain permissible increases, whereas the case of the public-house was 
that it was entitled to recover £130 a year. The case of tho public-house was that 
it was recovering £ 180 on August 3, 1914, which was the material date and therefore 
it was entitled to that amount. The contention of the defendant was that he was 
the tenant in oooupation and he waa paying only £ 24 and therefore that was tho 
standard rent. On these facts the Court of Appeal in hold that the standard 
rent was £24 and not £130. Now, it is clear in this case that the dispute was between 
the landlord and his immediate tenant, and the question was, what rent waa, the 
immediate tenant liable to pay, and the Court held that the immediate tenant was 
liable to pay £24 because he was paying that rent on the material date, August 3, 1914. 
Lord Justice Bankes at p. 7 points out that whan oocasion arises for ascertaining the 
standard rent, it may bo weaned that the Legislature had more regard to the rent 
paid by the tenant than to the rent claimed by the landlord. Therefore, the test 
which the Court of Appeal laid down was that the standard rent was not what the 
landlord was receiving on August 3, 1914, but what the tenant was paying on 
that day. With regard to the question of there being only one standard rent con- 
templated by law, Lord Justice Bankes atp. 6 refuses to deaide that question saying ' 


1 [1923] 1K. B. 1. 
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that there were difficulties in the way of construing the Act as applicable to every 
cage that arose before the Court. It is true that Lord Justice Scrutton is inclined 
to the view that the Legislature contemplated only one standard rent and he says 
that the object of the legislation was to protect the tenant in ocoupation and allow 
him to remain in possession as long as he pays the rent he was paying in August 1914. 
But all these observations are in relation to a case which arises between a landlord 
and his immediate tenant, and applying this test to the present case before me it is 
clear that the standard rent is to be determined by deciding what rent the immediate 
tenant was paying on September 1, 1940, and not by deciding what a sub-tenant was 
paying who is not the immediate tenant of the landlord. 

The other case relied upon is Edgware Hstates, Lid. v. Cobleniz.1 There also the 
facta were very different. A house was let out in 1926 on a lease of 21 years on a 

ly rent of £300. There was a covenant against subletting. The premises were 
et in breach of the covenant at a rent of £225 per annum. In 1948 the breach of 
the covenant was waived and the sub-tenancy became lawful, and then the sub-tenant 
was recognised as the tenant. September 1, 1939, was the material date for the 
determination of the standard rent, and the Court held that in determining the 
standard rent the sub-tenancy should be ignored as till 1943 there was no legal 
sub-tenanoy and therefore the standard rent was the rent that was reserved in the 
head-lease, viz. £ 300. At p. 529 Sir Raymond Evershed, Master of the Rolls, 
after considering the case in Glossop v. Ashley, says : 

“‘.,.08 I read those passages the ratio in that case was that the sub-tenant was a person 
whom the Act was designed to protect, and, therefore, the rent he paid was to be regarded as 
the material rent for fixing the standard rent. Onoe, Lowever, you arrive at the conclusion that 
the sub-tenant in occupation at the material date was not entitled to the protection of the Act 
the basis of the reasoning is destroyed.” 

Now, in both these cases it must be borne in mind that the sub-tenant had become 
the tenant and he was claiming protection against his immediate landlord. It is 
under those circumstances that the Courts held that the sub-tenant was to be pro- 
tected, and what was to be decided in order to determine the standard rent was the 
tent that the sub-tenant was paying on the material date. In the case of Glossop 
v. Ashley the sub-tenant was lawfully in ocoupation and therefore the rent that he 
paid was determined to be the standard rent. In the case of Edgware Hstates Lid. 
v. Coblenix the sub-tenant was not lawfully in ocoupation and therefore the rent 
that he paid was not taken into consideration in fixing the standard rent but the 
rent that the tenant was paying was considered to be the standard rent. In my 
opinion neither of these two cases help us to decide the question that arose on the 
` faota of the case before me. In my opinion, therefore, the Courts below were right 

in the conclusion they came to. 

The result is that the revision application fails. Rule discharged with costa. 


Rule discharged. 


1 [1949] 2 All E. R. 526. 
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Before Mr. Justios Gajendragadkar and Mr. Justice Ohodnant. 


SIDRAMAYA NILKANTHAYASWAMI WANTMURIMATH v. DANAVA 
SHIDRAMAPPA DESHNUR.* y 
Transfer of Property Act (IV of 1882), Seo. 68(1) (d)—Indian Limitation Act (IX of 1908), art. 132 

—Possessory mortgage containing covenant to repay morigage amount within specified period 

—Mortgages not put in possession of mortgaged property—Whether terms of covenant affected 

by s. 68(1) (4)—-Mortgages whether entitled to sue for amount within twelve years after expiration 

of pertod stipulated in covenant. 

The affect of the provisions of s. 68(1) (d) of the Transfer of Property Act, 1882, is to 
confer upon the mortgagee the right to sue for the mortgage amount. If there is no personal 
covenant to pay in the mortgage bond, this right would have to be oxercised by him within 
the prescribed period of twelve years from the date of the mortgagor's default. But if 
there is a personal covenant to pay in the mortgage bond, the terms of that covenant 

~ would not be adversely affected or restricted by the provisions of s. 68(Z) (d) of the Act. 
In such a case, the statutory right conferred upon the mortgagee under s. 68(1) (d) as well 
as the contractual right given to him by the specific terms of the contract are both intended 
for his benefit. If the mortgagee eleqts to exercise his statutory right, then he’ would be 
entitled to recover the mortgage amount on the footing that by virtue of the default of the 
mortgagor the amount has become due. If, on the other hand, he does not elect to exercise 
his statutory right but stands by his contractual right, he would be entitled to sue for the 
mortgage amount within twelve years after the expiration of the period stipulated in the 
eantract. 

“Wo would prefer to oonstrue the provisions of s. 88 (7) (d) to mean thst if tho martgageè 
has no right to sue for the mortgage money by virtue of the mortgage deed as such, he'would 
be entitled to sue for the mortgage amount in case the mortgagor commits a default as 
mentioned in = 68(1) (d). If the mortgage deed specifically provides for a persanal covenant 
to pay, the mortgagee may either exercise his option under s. 68 (1) (d) or may act under the 
terms of the personal covenant itself. If the option is exercised by him under g. 68(1) (d), 
+he mortgage amount becomes due and the mortgagor will have to submit to a decree for 
the payment of the said amount. If the option under s. 68(7) (d) is not exercised by. the 
mortgagee, the amount cannot be said to ‘be due’ and the mortgagor will have to wait 
for the expiration of the stipulated period before he can redeem the property. In our 
opinion, the default of the morgagor cannot be permitted to accelerate the period of re- 
demption in his own favour.” 

The view thats. 68(1) (d) of the Transfer of Property Act, 1882, podoi apon tho morigageò 
an obligation to sue forthwith for the mortgage amount even though e larger period of 
limitation is available to him under the specific terms of the cantract would lead to very 
unreasonable results. The language of s. 68(1) (d) permits a more reasonable and equitable 
construction to be put upon its provisions by holding that the statutory right conferred 
upon the mortgagee does not necessarily intpair the contractual right where such a right is 
available to him by the terms of the contract and that in such a case it is for the mortgagee 
to decide whether he accepts the statutory right or stands by the contractual right. The 
‘option must be his and not of the defaulting mortgagor. 

A mortgage deed dated October 12, 1927, which purported to be a possessory mortgage, 
contained a specific covenant to repay the mortgage amount within five years, The mott- 
gageo was not put in possession of the property and he filed a suit on August 80, 1948, to 
recover the mortgage amount. Ib was contended by the mortgagor that by virtue of s. 68 
(1) (d) of the Transfer of Property Act, 1882, the money due under the mortgage became 
due on the date of the mortgage deed when possession was not given to the mortgagee and, 
therefore, the suit was barred under art. 182 of the Indian Limitation Act, 1908 :— | 

Hold, that the terms of the covenant were not adversely affected or restricted by s° 68(2) 
(d) of the Transfer of Property Act, and that as the suit was instituted within twelve years 
ee ee ee eg E 
182 of the Indian Limitation Act. 

Lasas Din v. Gulab Kwewoar,! applied. $ 
Dnyanoba Gangaram v. Dattoba Balappa,! dissented from. 


October 31, 1953. Second Oivi Ju (Junior Division), at Gokak, in 


Ro. 870 of 1951, from the decision Regular Suit No. 164 of 1948. 
R. Paralker, Extra Assistant Judge at I (1982) L. R. 59 L A. 376, 
Belgaum, in Appeal No. 217 of 1940, confirm- 8.0. 34 Bom. L. R. 1600. , 


ing the decree passed by U. R. Joahi, 2 (1946) 48 Bom. L. R. 639. 
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Lal Nareingh Parian v. Mahommad Yakub Khan,! explained. 
Afiruddi v. Joy Ohandra,* distinguished. 

Tua property in suit originally belonged to one Shidramappa and upon his death 
it vested in Balappa, who was then a minor. One Gurushiddavva, who was acting 
as the de facto guardian of Balappa, on October 12, 1927, executed a mortgage of the 
suit property in favour of Shidramayya ceed) for Rs. 800. The amount of the 
mortgage represented a past debt due by Shidramappa in respect of a business which 
he was carrying on with the shop of the plaintiff. The relevant terms of the mortgage 
deed were as follows :— 


“Re. 800 khata balance is due for the interest of the amount...for Rs. 800 a posseasary 
mortgage of this property ıs passed. I will pay this amount in five years from today. If I 
fail to pay in time prescribed, you are to enjoy the property in lieu of interest. When T pay 
the amount of Re. 800 you should put me in possession of the property.” 

On August 30, 1943, the plaintiff filed the present suit against one Danava (de- 
fendant No. 1), the adoptive mother of Balappa, one Basawaneppa (defendant 
real Rade tee lr ele hacer laps get ha mi perty on 
December 15, 1932, and others. The plaintiff eged that on the day of the mortgage 
transaction, the suit property was let to Gurushiddavva, as guardian of Balappa on 
an annual rent of Rs. 48, that on October 12, 1088, tha property waa again lot to 
Balappa for a year, that the last of the tenancies for a year e ired on October 12, 
1933, when the plaintiff became entitled to possesion and that the suit for possession 
of the mortgaged property was in time. In the alternative the plaintiff olaimed the 
m amount. The defendants inter alia contended that the mortgage was 
not for Togni net nor for the benefit of the minor Balappa, that the lease alleged 
by the plaintiff was not executed and the plaintiff had not obtained -possession of 
the property and that the claim for possession as well as the olaim to recover the 
mortgage amount were barred by limitation. 

The trial Court held that the mortgage was binding on Balappa but the plamtiff’s 
claim to recover possession and his olaim to recover the mortgage amount were 
barred by limitation. The trial Judge, in his judgment, observed as follows :— 

“ Article 132 of the Limitation Act governs the case. The time limit is 12 years from the 
date when the amount falla due. It is clear that the mortgagor has not delivered possession to 
the mortgagee. The mortgagee is as a matter of fact entitled to possession. under the suit mort- 
gage deod exh. 84. Normally the starting point would have been October 12, 1932, that ia after 
the expiry of the stipulated period of 5 years. But in this particular case the tame limit starts 
as soon as there is a failure to deliver possession to tho plaintiffs. The case is governed by s. 68, 
sub-s. (5), ol. (d), of the Transfer of Property Act. Clause (d) provides that ‘the mortgagee has a 
Tight to sue for the mortgage money where the mortgagee being entitled to possession of the 
“mortgage property, the mortgagor fails to deliver the same to him’. Hence the right to sue for 
recovering the mortgage money in this case acorued to the mortgagee immediately on the mort- 
Sagor’s failure to deliver possession of the mortgaged property as agreed upon, i.e., the cause of 
action for the suit for the recovery of money arose on the date of the mortgage. Article 132 of 
the Indian Lumitation Act requires a suit to enfore payments of money charged upon immovable 
Property to be filed within 12 years from the date when the amount sued for becomes due. As 
the mortgagor did not hand over possession to the plaintiffs, who were entitled to take immediate 
possession under the terms of the mortgage deed, the period of limitation started at onoe and a 
suit ought to have been filed within ]2 years from that date, i.e., the date of mortgaze in spite 
of the fact that the time for payment as stipulated is five yerrs. The suit is thore- 
fore aut of time.” 

On appeal, the sppellate Judge, confirmed the decree of the trial Court and dis- 
missed the appeal, o ing as follows :— 

“...It is contended for the appellanta that the amount became payable in five years from 
the date of the mortgage and as the suit is within twelve years of October 27, 1983, the relief 
is not time barred. As the mortgage deed contains a covenant to pub the mortgagee in possession 
of the mortgaged property by way of security, and the mortgagor failed to deliver possesaion 
to the mortgagee, the right to sue for the mortgage money accrued to the mortgagee under s. 68 
(+) (d) of the Transfer of Property Act immediately on mortgagor's failure to deliver possession, 
thet is to say, on the date of the mortgage. As the present suit is filed more than 12 years after 


1 (1928) 81 Bom. L. R. 825, p.o. 2 [1930] A. I. R. Oal 708. 
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that date, it is time-barred under art. 182 of the Limitation Act. It is contended that there is 
a covenant to pay the amount within ftve years; this is an anomalous mortgage and the rights 
and liabilities of the parties must be determined under s. 98 of the Transfer of Property Act by 
terms of the contract as evidenced by the mortgage. Section 68 would not be applicable and the 
mortgage amount would become payable on the expiry of five years from the date of the mort- 
gage. No doubt, tho mortgage in the present cese is an anomalous mortgage and the rights 
must be determined by the terms of the mortgage. But the covenant to deliver possession is 
a term of the mortgage ; if the rights are to be determined according to this term, immediately 
on the failure of the mortgagor to deliver possession, the right to sue for mortgage money would 
acorue. It is true, the deed also says amount would be paid in ftve years, but once the period 
of limitation has begun to run, it cannot be suspended until the expiry of perlod of five years 
from the date of the mortgage and there is no second cause of action. Narsingh Partan v, 
Mahommad, 31 Bom. L.R. 825, P.O. ; Ajirudds v. Joy Ohandra, 1980 ALR. Oal. 703 ; Dyanoba 
v. Dattoba, 1947 ALR. Bom. 152. In my opinion if the mortgagee has a right to sue for the 
money, the remedy for the same is barred.” 

The plaintiff appealed to the High Court. The appeal came on for hearing before 
Shah J. who directed it to be referred to a division bench on July 30, 1953, observing 
as follows :— 


Sman J. In this case in support of the dearee passed by the learned Extra Assistant 
Judge, Belgaum, dismissing the plaintiffs’ suit reliance is placed upon the judgment 
of Mr. Teenie Tokar reported i Daynche dongaro Y. Duca Palaeps® In that 
case Lokur J. took the view that a suit to enforce a mortgage by recovery of the 
amount due under the mortgage must be dismissed as barred by the law of limitation 
if more than 12 years have elapsed sinoe the date of the mo: , if under the mort- 
gage deed the mortgagee was entitled to possession and the mortgagee has not 
been put into possession, and that the commencement of the period is not postponed 
even if there was a period provided under the deed of mortgage for redemption of 
the mortgage amount borrowed by the mo: : 

Mr. Madbhavi on behalf of the ap te-plaintiffs contended. that the judgment 
of Lokur J. was inconsistent with the judgment of the Privy Council reported in 
Lasa Din v. Gulab Kunwar.2 Their Lordships of the Privy Oouncil in that case 
held that ‘the money becomes payable’ within the meaning of art. 132 of the Indian- 
Limitation Act only when, either the stipulated period has expired, or a default 
having occurred the Doses has exercised his option to enforce the mortgage. 
In my view the question is of some importance and should be deaided by a division 
bench of this Court. 

I, therefore, direct that the appeal be referred to a division bench. 


The arpa was heard by a division bench composed of Gajendragadkar and 
inani JJ. 


G. R. Madbhavi and H. B. Datar, for the appellants. 
N. M. Hungund, for respondent No. 2. 


GAJENDRAGADEAR J. This appeal has been referred to a Division Bench by Mr. 
Justice Shah for the reason that it raises an important question of limitation. The 
question ia whether the plaintiffs’ right to recover the mortgage amount from the 
successor-in-title of the mortgagor is under art. 182 of the Indian Limitation 
Act. This point has been answered against the plaintiffs by the Courts below rely- 
ing upon the ju t of Mr. Justice Lokur in Dnayanoba Gangaram v. Dioba 
Balappa. When this appeal was argued before Mr. Justice Shah, it was urged before 
him that the judgment of Mr. Justice Lokur should be reconsidered in view of the 
fact that it was apparently inconsistent with the decision of the Privy Council in 
Lasa Din v. Gulab Kunwart. Thatis why Mr. Justice Shah has sent this matter 
to a Division Bench for disposal. 

The facts on which the point of limitation arises oan be very briefly stated at the 
outeet. The property in suit originally belonged to one Shidramappa, who died on 


1 tees 48 Bom. L. R. 629. 3 (1946) 48 Bom. L. R. 620. 
2 (1982) L. R. 59 I. A. 876, 4 (1932) L. R. 59 L A. 876, 
8.0. 34 Bom. L. R. 1600. 8.0. 84 Bom. L. R. 1600 
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December 31, 1915. After his death the title to this property vested in Balappa, 
who was then a minor. Gurushiddavva, who was acting aa the de facto guardian 
of Balappa and as such was managing his properties, executed the mortgage in suit 
on October 12, 1927, for Ra. 800. The amount for which the mortgage was executed 
represented a past debt due by Shidramappa in respect of the sari business which 
he was carrying on during his lifetime. The mortgage deed purported to be a posses- 
sory mortgage. It also contained a specific covenant to repay the mortgage amount 
within five years. In the present suit which was FE T the plaintiffs on 
August 30, 1943, it was alleged that the mortgagee had allowed the mortgagor to 
remain in possession as his tenant, that the tenancy continued until October 12, 
1933, and so it was claimed that the present suit for possession of the mortgaged 
property was in time. In the alternative a claim to recover the mortgage amount 
was made. The defendants resisted both the claims on several grounds. It was 
urged by them that the mortgage was not for a legal necessity, nor for the benefit 
of the minor Balappa, that the lease alleged by the mortgagee had never been 
executed and that in fact the mortgagee had never obtained possession, that the 
claim for possession as well as the olaim to recover the mortgage amount were 
barred by limitation. It has been held by both the Courts below that though the 
‘mortgage was for the benefit of the minor Balappa, the mortgagee’s claim to recover 
possession was barred by limitation because the case of tenancy set up by him had 
not been proved. Both the Courts have also held that the mortgagee’s claim to 
recover the mortgage amount was also barred under art. 132 of the Indian Limitation 
Act. In the present appeal Mr. Datar for the appellants does not challenge the 
conclusion of the Courts below that the plaintiffs’ suit for possession of the mortgaged 
properties is barred by time. He, however, contends that the Courts below were 
wrong in holding that the plaintiffs’ claim to recover the mortgage amount was 
barred by time under art. 132 of the Limitation Act. That is how the only question 
which arises for decision in this appeal is whether the Courta below were right in 
dismissing the plaintiffs’ claim to recover the mortgage amount on the ground that 
it is barred by time. 
In dealing with this Na of limitation we have to bear in mind the faot that 
. the mortgagee was entitled to obtain possession from the mortgagor and possession 
in fact had not been delivered to him. The contention of the defendants is that as 
soon a8 the mo found that the m r was committing a default in deliver- 
ing possesion of tho mortgaged property to him, it was his right and his obligation 
to sue for the mortgage amount. This contention is raised on the strength of the 
provisions of s. 68(1)(d) of the Transfer of Property Aot. Section 68 provides for 
the right of the mortgagee to sue for the mortgage money in oertain cases. Section 
68(1)(d) deals with the case where the mortgagee is entitled to possession of the mort- 
gaged property but the mortgagor fails to deliver the same to him, and it provides 
that in such a case the mortgages has a right to sue for the mortgage money. The 
argument is that as soon as the provisions of s. 63(1)(d) dome into play, the mort- 
gagee’s right to sue for the mortgage money becomes his obligation and in that 
gense the amount due under the mortgage becomes immediately due. If this oon- 
tention is right, limitation will start against the mortgagee in respect of bis claim 
to recover the mortgage amount from the time that s. 68(7)(d) comes into play. 
Article 132 allows twelve years’ period to the mortgagee to enforce payment of money 
ch upon immovable property and it lays down that this period of twelve years 
ifs to run when the money sued for becomes due. If it is held that by virtue 
of the provisions of s. 68(1)(¢) the money due under the suit mortgage immediately 
‘becomes due,” then limitation would start as soon as s. 68(1)(d) comes into opera- 
tion, and the present suit is clearly beyond twelve years thereaftér, On the other 
hand, the plaintiffs’ contention is that 8. 68(1)(d) eae deals with cases of poases- 
sory mortgages which do not contain a personal covenant to pay, and the effect of 
s, 68(7)(d) in-such cases is to clothe the mortgagee with the right to sue for the 
mortgage money in case the mortgagor commits a default in delivering possession 
of the mortgaged property to the mortgagee. It may be conceded that in the case 
of such a mortgage where there is no personal covenant to pay, the mortgagee would 
have to sue within 12 years from the time that his cause of action under s. 68(1)(d) 
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acorues tohim. In other words, if in the mortgage bond with which we are concerned 
there had not been a specific personal covenant to pay, the suit filed by the mort- 
gages obviously beyond 12 years from the failure of the mortgagor to deliver posses- 
gion to the mortgagee would have to be held to be barred by limitation. 

But the question which falls to be considered in the present case is whether the 
same result would follow in spite of the fact that the mortgage deed contains a perso- 
nal covenant to pay and the period stipulated for the payment under this covenant 
is five years. it is held that this personal covenant governs the relations between 
the parties, then the cause of action to the mortgagee to enforce this covenant would 
accrue five years after the date of the mortgage and his mt suit to recover the 
mortgage amount would be in time. Can it be said that the effect of the provisions 
of 8. 68(1)(d) ia to reduce the longer period of limitation which would be available 
to the mortgagee by virtue of the specific terms of the contract of mortgage? We 
would like to add that it has been conceded before us that the provisions of s. 68 
apply to the suit mortgage ; it is, therefore, on that basis that we propose to deal 
with the pomt of limitation raised before us. 

There can be no doubt that the provisions of s. 68 of the Transfer of Property 
Act are intended for the benefit of the mo , and as I have just indicated in 
the case of ordinary usufructuary mortgages this section confers upon the mortgagee 
the right, which he normally does not possess, to sue for the mortgage money in 
case the mortgagor commits a default in delivering possession of the mortgaged 
property. If we were to accept the view which has succeeded in the Courts below, 
. it would really mean that by his own default the mortgagor succeeds in depriving 
the mortgagee of the larger period of limitation available to him by virtue of the 
specific terms of the contract. If the mortgagor had acted fairly and had carried 
out the terms of the contract, the mortgagee would have remained in possession 
and would have been entitled to sue for the mortgage amount within 12 years after 
the expiration of five years as mentioned in the contract. He commits a default 
in delivering possession of the mortgaged property and he insists that the necessary 
consequence of his default is that the mortgagee must sue for the mortgage amount 
straightaway despite the period of five years which is expressly mentioned in the 
contract itself.” In our opinion, the effect of the proviions of s. 68(1)(d) is to confer 
upon the mortgages the right to sue for the mortgage amount. If there is no 
personal covenant to pay in the mortgage bond, this right would have to be exercised 
by him within the preacribed period of twelve years from the date of the mortgagor’s 
default. But if there is a personal covenant to pay in the mortgage bond, the terms 
of that covenant would not be adversely affected or restricted by the provisions of 
s. 68(1)(d). In such a case, the statutory right conferred upon the mortgagee 
under s. 68(7)(d) as well as the contractual right given to him by the specific terms 
of the contract are both intended for his benefit. If the mortgagee elects to exercise 
his statutory right, then he would be entitled to recover the mortgage amount on 
the footing that by virtue of the default of the mortgagor the amount has become 
due. If, on the other hand, he does not elect to exercise this statutory right but 
stands by his contractual right, he would be entitledtosue for the mortgage amount 
within 12 years after the expiration of the period stipulated in the contract. We 
are not disposed to take the view that even without the election by the mortgagee 
the default committed by the mortgagor necessarily and automatically makes the 
mortgage amount due within the meaning of s. 68 of the Transfer of Pro Act. 
Tf this view were to be accepted, it would lead to the most unreasonable that 
the mortgagor can safely nullify the terms of the contract and compel ihe mortgagee 
to sue for the mortgage amount by committing a default in the discharge of his own 
obligations. The contract between the parties shows that the mortgagee advanced 
the amount of Ra. 800 to the mortgagor on the security of the oe property 
and he gave the mortgagor the-right to pay this amount five years the date of 
the mortgage. The mortgagor, therefore, could not have offered to pay the mortgage 
amount and to redeem the mortgage before the period of five years was over. In 
other words, the mortgagee was entitled to the possession of the security for five 
years and the mortgagor was not at liberty to redeam the mortgage during this 
period. The fact that the mortgagor commits a default in delivering possession 


412 THE BOMBAY LAW REPORTER, [VOL. LVL 


of the mortgaged property cannot, we think, ba held to lead to his benefit by compelling 
the mo to sue for the mortgage amount within twelve years after his 
default. the words of s. 68(1)(d) are construed to mean that as soon as the statu- 
tory right conferred on the mortgagee by the said provision acarues to the mort- 
gagee he is bound to exercise that right in spite of a contract to the contrary, it 
would, we think, lead to an unreasonable if not impossible position. That is why 
we would prefer to construe the provisions of s. 68(Z)(d) to mean that if the mort- 
gagee has no ar to sue for the mortgage money by virtue of the mortgage deed 
as such, he would be entitled to sue for the m amount in case the m r 
commits a default as mentioned in s. 68(1)(d). the mortgage deed ifically 
provides for a personal covenant to pay, the mortgagee may either exercise his 
option under s. 68(1)(d) or may act under the terms of the personal covenant itself. 
If the option is exercised by him under s. 68(1)(d), the mortgage amount becomes 
due and the mortgagor will have to submit to a decree for the payment of the said 
amount. Ifthe option under s. 68(1)(d) is not exercised by the mortgages, the amount 
cannot be said to ‘be due” and the mortgagor will have to wait for the expiration 
of the stipulated period before he can redeem the perty. In our opinion, the 
default of the mortgagor cannot be permitted to te the period of redemption 
in his own favour. 

The Courts below have taken a contrary view because of the judgment of 
Mr. Justice Lokur in oe tld Gangaram v. Datioba Balappa. It is undoubtedly 
true that Mr. Justice Lokur was dealing with the same point of limitation on facts 
which cannot be distinguished from those before us and he held that the effect of - 
the provisions of s. 68(1)(d) of the Transfer of Property Act was that as soon as the 
mortgagor committed a default in delivering possession of the mortgaged property to the 
mortgagee, the mortgage debt became payable immediately and the mortgagee 
has to sue for the m amount within twelve years thereafter. With 2 
we are unable to accept Mr. Justice Lokur’s conclusion. In dealing with this point 
Mr. Justice Lokur relied upon a decision of the Privy Oouncil in Lal Narsingh Partanv. 
Mahommad Yakub Khan’. In this case, however, their Lordships of the Privy 
Counail were not called n to consider the question of limitation in the form. in 
which it arose before Mr. Justice Lokur and in which it arises before us. They were 
dealing with a dooument of mortgage executed on April 8, 1923, which was a oom- 
bination of a simple mortgage and an usufructuary mortgage. This deed provided 
that poani of the hypothecated property had been delivered tothe mortgages and 
it added that the principal amount was to be repaid within 35 yeart, and on failure of 
the mortagor to so pay the amount at the appointed time, the mortgages was em- 
i te E E . It appeared that 
the mortgagor failed to di his obligation, o: a porsession to the 
mortgagee and in consequence the ee sued the mortgagor on May 14, 1924, 
for recovery of the m money by sale of the re Ogee proparty. On these 
facts the Privy Council held, on the construction of the ent, that it was a 
combination of a simple mortgage and an usufructuary mortgage and so it did not 
come within the category of an “anomalous” mortgage referred to in s. 98 of the 
Transfer of Property Act. They further held that in consequence of the wrongful 
aot or default on the part of the mortgagor in not delivering ion of the hy- 
pothecated properties to the morgage the mortgage money borne payable by 
virtue of 8. 68 of the Tranafer of Property Act and the mortgagee was, therefore, 
entitl&d to an immediate enforcement of the mortgage by a decree for sale of the 
m property. It would be noticed that in this case the mortgagor had 
ieie the cause of action would acorue to the mortgagee only after the period 
of 35 years mentioned in the mortgage deed had expired and this contention was 
rejected by the Privy Council. In other words, the effect of this decision appears 
to be that though a larger period cf limitation was available to the mortgagee to 
sue the mortgagor for recovery of the mortgage amount, it was open to him to sue 


the mo earlier as soon as default was committed by him in delivering posses- 
sion of the pro to the mortgagee. With respect, we think it would not be a 
reasonable of this judgment to hold that the Privy Oounoil took the view 
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that the only remedy open to the mortgagee was to suo within twelve years after 
the mortgago1’s default in question. That aspect of the matter did not fall to be 
considered in the said case, use in fact the mortgagee had sued immediately 
after the mortgagor’s default took place. We are, therefore, not prepared to accept 
Mr. Justice Lokur’s oonclusion that this decision requires the mortgagee to sue in 
every case within twelve years after the mortgagor’s default has occurred. In 
our opinion, this decision is consistent with the view which we are taking that the 
in such a case has the option to sue the mortgagor within twelve years 
either from the date of the mortgagor’s default or from the date of the expiration 
of the period mentioned in the mortgage deed. With respect, we would hesitate 
to hold that the right conferred on the mo by 8. 68(Z)(d) is really in the nature 
of an obligation and so it must be exercised within twelve years thereafter notwith- 
standing the fact that a larger period is available to him under the mortgage deed. 

Mr. Justice Lokur has also referred to a decision of the Caloutta High Court 
reported in Afiruddi v. Joy Chandra!. This judgment again, with respect, does 
not seem to be either helpful or directly in point. The decision of the question of 
limitation was based substantially on the construction of the document with which 
the Court was dealing, because it has been held that “upon the wording of the doou- 
ment as it stands the plaintiff was entitled to sue for the mortgage money on his 
being dispossessed by the mortgagor in April 1914.” It is true that s. 68 has also 
been mentioned by Mr. Justice Guha who delivered the judgment of the Benoh; 
but the question es to whether the mortgagee cannot avail himself of the longer 
period available to him under the mortgage deed was not raised before the Court 
and has not been considered. 

In our opinion, the view that s. 68(1)(d) imposes upon the mortgagee an obligation 
to sue forthwith for the mortgage amount even though a larger period of limitation 
is available to him under the specific terms of the contract would lead to very un- 
reasonable results. We think the language of s. 68()(d) permits a more reasonable 
and equitable construction to be put upon its provisions by holding that the 
statutory right conferred upon the mortgagee does nat necessarily impair the con- 
tractual right where such a right is available to him by the terms of the contract 
and that in such a cage it is for oe ee to decide whether he accepts the 
statutory right or stands by the oo right. The option must be hia and not 
of the defaulting mortgagor. 

A similar point arose for decision before the Privy Council in Lasa Din v. Qulab 
Kunwar’. The mortgage with which the Privy Council were concerned was for a 
period of six years and it was executed on July 26, 1912. The mortgage contained 
a clause by which in case of default the mortgagee was to have power before the ox- 
piration of the stipulated period to realise the principal and interest by sale of the 
ee Property. Default m the payment of interest as required by the mort- 
gage been in the vary first year after the mortgage was executed and the 
guit was filed to recover the mortgage amount on February 28, 1928. The sole 
question which aroge for decision on these facta was whether the mo 5 suit 
was barred under art. 132 of the Limitation Aot. If the terms of the contract 
were strictly enforced, then it would have been Vas to hold that the mortgagee’s 
suit was barred by limitation. On the otber hand, if it was held that the option 
given to the mortgagee by the terms of the contract to recover the whole of the 
mortgage amount in case there was a default by the mortgagor war for his bgnefit 
and it was open to him either to act upon that clause or to wait for the fall statutory 
period to recover the mo amount, then hia suit would be in time because the 
mortgage itself had stipulated for a period of six and the suit which was filed 
in 1928 was clearly within 12 years thereafter. Sir George Lowndes who delivered 
the judgment of the Board held that the suit was within time, and he emphasised 
that the proviso in the mortgage bond was intended exclusively for the benefit 
of the mortgagee and it purports to give the mortgagee an option either to enforce 
his security at onoe, or if the seourity is ample, to stand by his investment for the 
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full term of the mortgage. Tho learned Judge then proceeded to add that-if on the 
default of the mo or the mortgage money is held to become immediately due, 
it would alearly defeat the intention of the parties and it would lead to this im- 
possible result that what was agreed by them aa an option in the mortgagee is in 
effect converted into an option in the mortgagor. It is true as Mr. Hungund has 
pointed out that the option with which the Privy Council were dealing had been 
given to the mortgagee by a contract. But the point which has been emphasised 
in this judgment is that it would be unreasonable to allow the default committed by 
the mortgagor to impair the rights of the mo , and we think this principle can 
be appropriately applied even while we are dealing with the statutory right oon- 
ferred upon the mortgagee by s. 68(1)(d) of the Transfer of Property Act. Un- 
fortunately, this judgment does not appear to have been cited ore Mr. Justice 
Lokur. We might incidentally refer to the commentary in Mulla’s Transfer of 
Property Act under s. 68(1)(d) where this point has been considered. Referring to 
the right accruing to the mortgagee under s. 68(1)(d) it is observed : 

“This is a statutory right irrespective of any express covenant. If the mortgagee omits to sue 
under this clause so that his ramedy under cl. (d) is time barred, then, if there is no personal 
covenant in the usufrucbuary mortgage, the mortgagee has no other cause of action.” 

This view clearly suggests that if there is a personal covenant in the usufructuary 
mortgage, the right under the said covenant would not be defeated merely because 
the right under s. 68(1)(d) has become time-barred. 

We would accordingly hold that the Courts below were wrong in coming to the 
conclusion that the mortgagee’s suit to recover the mortgage amount was barred 
under art. 132 of the Limitation Aot. 

The result is, the appeal would be allowed, the decrees passed by the Courts below set 
aside and the case sent back to thetrial Court for disposal in accordance with law. 
Appellants would be entitled to their costa throughout. - 

Appeal allowed. 


Bafors Mr. Justios Gajendragadbar and Mr. Jusiios Vyas. 


MAGANDAS BHUKANDAS GUJARATHI v. BHALOHANDRA RAMRAO 
BANGALL* 

Provinoial Insolvency Act (V of 1980), Secs. 78(2), 28(7), 51(#}—Indtan Limitation Act (IX of 
11908), Seo. 14(2)—Whesther dootrine of relation back enacted by s. 28(7) of Provinotal Insoteenoy 
Act governs construction of words “date of the order of adjudication” —Plaintiff’s darkhast 
against defendant disposed of on 17-10-1938—Plaintiff fling application in insolvency against 
dafendant on 82-1-1941—Plaintiff fling another darkhast against defendant on 17-11-1942— 
—Dafendant adjudged insolvent on 84-1-1949—Plointiff’s application in insolvency dismissed, 
on appeal, on 18-10-1949—Plasntiff’s darkkast of 17-11-1943 whether tn tems—Pertod between 
date of insolvency appkoation and dats of order of annulment of adjudioation whsiher could be 
excluded. 

The doctrine of relation back enacted by s. 28(7) of the Provincial Insolvency Act, 1920, 
has no application in relation to the direction for the exclusion of time for computing the 
period of limitation under s: 78(2) of the Act. 

The last one of the darkhasts filed by the plaintiff in execution of his decree against the 
defendant was disposed of on October 17, 1988. On January 22, 1941, the plaintiff filed 
am application in insolvency against the defendant. Pending this application the plaintiff 
on November 17, 1942, filed a darkhast to execute his decree. In-the meantime the in- 
solvency proceedings continued and the defendant was adjudged an insolvent on January 
24, 1949. The defendant appealed against this order and on-October 18, 1949, the appeal 
was allowed and the plaintiff's application was dismissed. The plaintiff then proceeded 
with his darkhast which he had filed on November 17, 1942, and the defendant contended 
that the darkhast was barred by time. The plaintuff alleged that the provisions of s. 78{2) 
of the Provincial Insolvency Ast, 1920, should be read in the light of the provisions of s. 28(7) 

* Decided, December 4, 7, 1958. Second the dearoo passed by M. A. Shaikh, Civil 

Appen No. 413 of 1952, from the decision Ju (Junior ` Division), at Amalner, in 
. A. Naik, District Judge, West Khandesh, Dar No. 1249 of 1942. 

at Dhulia, m Appeal No. of 1951, reversing 
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of the Aoi, that in considering the period which should be excluded the date on which the 

insolvency “apploeasion was made should be taken into acoount and that, therefore, the 

darkhast was in time :— - 

Held, that the words “tho date of the order of adjudication” in s. 78(2) of the Provinolal 
Insolvency Act should be strictly and literally construed, and in interpreting them the legal 
fiction of retrospective effect enacted in s. 28(7) of the Act could, not be invoked, and 

Per Gajendragadkar J.—Looking at the words of sub-s. (2) of s. 78, it seams to me fairly 
clear that what is intended as the first starting point is not the order of adjudication as such, 
but the date of the order of adjudication. The section in terms speaks of the date of the 
order of adjudication as well as the date of the order of annulment. Whatever may be the 
legal effect of the order of adjudication under the insolvency law, it seams to me somewhat 
diffloult to accede to the argument that the doctrine of relation back should govern the 
construction of the words “‘the date of the order of adjudication”. The order of adjudication 
bears a date and it is to that date that s. 78(2) makes a direct and speciflo reference. In my 
opinion, it would be difficult to give effect.to the doctrine of relation back to the date of 
the order of adjudication. 

In my opinion, the scheme of a. 78(2) seems to contemplate on application for insolvency 
followed by an order of adjudication and the ultimate annulment of the order of adjudication. 
Dealing with a case of this kind, s. 78(2) provides for the exclusion of the specifo period 
between the dates of the two respective orders. If an application for insolvency is made 
and no order of adjudication is passed on it, but instead the application is dismissed, is 
would be impossible to invoke the provisions of s. 78(2) m favour of the decree-holder. It 
is only when an order of adjudicetion is passed that there is room to invoke the provisions 
of s. 78(2). Therefore, I am disposed to think thet, in considering the question of exclusion 
of time under s. 78(2), it would not be reasonable to give effect to the legal fiction which 
has been. introduced by s. 28({7) in dealing with the effect of the order of adjudication. It 
would be necessary to look at the date of the order of adjudication and count the period 
from that ascertamed date to the subsequent date on which the order of annulment is passed. 
` Per Vyas J—The principle of relation back of an order means that the order, though 
passed at a later date, will take effect from an earlier date. Relation back is in respect of 
the effect of an order which is to relate back. Normally, an order becomes effective from 
the date on which it is passed. Relation back of that order means that it is to have retros- 
peotive operation. It is well known that under the Insolvency law certain legal effects 
and consequences follow the making of an adjudication order—for instance, the vesting of | 
the insolvent’s property in the Court or the recelver—and the relation baok of an order of 
adjudication means that the said effects and consequences will come into operation re- 
trospestively from the date of the presentation of the insolvency petition. This is a legal 
fiction created by sub. s. (7) of s. 28. That fiction has no relation to the rule of limitation 
laid down in sub.-s. (2) of s. 78. The scope of the legal fiction of relation back under 
s. 28(7) is confined strictly to the proceedings in bankruptcy. It has no operation beyond 
matters in bankruptey. Te has no application toe. osee in which a deares holder:seoks to 
execute his decree by a darkhast, 

Byramji Bomanji v. Ths poiat Arira of Darboy acid iramana Ayyar t. Hainai 
sundarom,® distinguished. : 

Bencon, In re: Bower v. Ohstwynd?, Sambayya v. Pedda Subbayyat and Bandeally Jaffer 
v. Peer Mohamed, referred to. 

Oxa Magandas (plaintiff) on July 15, 1927, obtained an award decree against 
Ramrao (defendant), the relevant portion of which was as follows :— 

“ An amount of Re. 1,800 is awarded out of the amount in respect of the promissory note 
passed by the defendant, Ramrao Shrikrishna Bangali, together with the net interest.” The 
defendant do pay to the plaintiff the said amount by instelments at the rate of Ra. 245 per year 
.. If three instalments remain unpaid the plaintiff do recover from the defendant all the amount 
at once through the Court under this award...’’ 

Between the years 1930 and 1937 three darkhasts were filed by the plaintiff in 
execution of his dearee but these were fruitless as no amount could be recovered from 
the defendant. On July 10, 1937, the last one of these darkhasts (No. ae ea 
was filed and this was disposed of on October 17, 1938. 


1 (1935) L L. R. 60 Bom. 444, 8 [1914] 2 Ch. 68. 
8.0. 88 Bom. L. R. 71. 4 {1938] A. L R. Mad. 19. 
. 2 [1987] Mad. 679. 5 ties] A. L R. Ran. 75. 
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On January 22, 1941, the plaintiff filed an application (No. 1 of 1941) in insolvenoy 

inst the defendant. Pending this application the plaintiff filed a darkhast (No. 
1249 of 1942) on November 17, 1942, to execute his award decree. In the insolvency 
proceedings the defendant was adjudged an insolvent on January 24, 1949, but on 
appeal by the defendant against this order, the application of the plaintiff Was 
dismissed on October 18, 1949. 

The plaintiff then proceeded with his darkhast filled on November 17, 1942, 
and ihe defendant contended that the darkhast was barred by time. The trial 
Judge held that the darkhast was in time and allowed the darkhast to proceed, 
observing as follows :— 

“Now I come to the proposition whether the deoree-holder is entitled to get the benefit 
of the provision under s. 78(%) of the Act. Under this section the period between the order of 
adjudication and the date of its annulment has got to be excluded. The order of adjudication 
was passed on January 24, 1949, and ıt was annulled on October 18, 1949 (vide exhs. 40 and 43). 
But the order of adjudication relates back to and takes effect from the date of the presentation 
of petition (vide s. 28(7) of the Provincial Insolvenoy Act.) 

Therefore, the order of adjudication passed below in insolvency petition No. 1 of 1941 on 
January 24, 1949, relates back io the date an which the petition was presented, i.e., it relates 
back to January 22, 1941. The present darkhast was not time-barred on January 22, 1041. 
But for the fact that the decree-holder gave an insolvency petition, he would have filed a dar- 
khast on or before October 17, 1841. Section 78(2) appears to have been inserted purely for the 
beneftt of the creditors who were prevented from proceeding against a debtor on account of the 
fact that a proceeding under the Insolvency Act was pending. See Chandulal Laxminarayan 
v. Bhibonchand Premohand Marwadi, 1985 A.LR. Nag. 117. The benefit of s. 78(2) can only 
be invoked by a party who wants to proceed against an insolvent after the order of adjudication 
has been annulled. So long as insolvency proceedings are pending, the period of limitation is 
suspended provided that the claim was not barred on the date on which insolvency petition was 
presented. If the order of the adjudication is annulled, the right to proceed against the insolvent 
would revive, and the period during which the insolvency proceedings was pending, would be 
excluded. See Machanjeert Ahmad v. K. Govinda Prabhu, 51 Mad. 362. 

In the present case, the decree-holder should have filed the present darkhast on or before 
October 17, 1941. But before October 17, 1941, he made an application under the Provincial 
Insolvency Act against the deceased judgment-debtor on January 32, 1941. I have already 
observed above that the period required for the insolvency petition has got to be excluded in 
computing the period of limitation for filing the present darkhast. I, therefore, come to the 
conclusion that the darkhast is in time.” 

On a 1, the District Judge reversed the order of the trial Court and dismissed 
the , observing, in his judgment, as follows:— 

“ ..The argument is that since under s. 28(7) the order of adjudication relates back, and 
takes effect from, the date of the presentation of the application, the expreasion ‘from the date 
of the order of adjudication’ must be construed to mean ‘ from the date of the presentation of the 
application.’ I am not prepared to accept this argument. Section 28(7) creates a legal fiction 
to the affect that the order of adjudication shall have retrospective operation and shall have 
relation back to the date of the preeentatian of the petition. It speaks of the legal effect of the 
order of adjudication and lays down the period from which these effects will oome into operation. 
After the order of adjudication the property becomes vested in the Court. As a result of the 
provisions cantained in sub-s. (7) the vestmg will have a retrospective affect and the insolvente’ 

shall be deemed to be vested in the receiver from the date of the presentation of the 
petition. That, however, does not mean that the date of the presentation of the petition and 
the dete of the order of adjudication are ons and the same. Here we are in the realm of physical 
facta. Section 28{7) creates a fiction. But a legal fiction cannot obliterate physical facta. 
It is one thing to say that the order, though passed later, takes retrospective effect from a prior 
date and quite another that the gulf of time between the two dates is completely bridged over 
because of the legal consequences of the order of adjudication. Sub-sectian (2) speaks of the 
date of the order of adjudication. We are, therefore, concerned to find out the actual date of 
the passing of the order of adjudication for the purpose of limitation. We have nothing to do 
with the point of time from when the date of the order of adjudication would take effect, This 
interpretation receives considerable support from the words which precede. They are ‘ which 
might have been brought or made but for the making of an order of adjudication.’ The final 
clause refers to a disability intposed upon by and arising out of the order of adjudication. The 
mere making of the application is no ber to starting execution proceedings or to bringing sults. 


+ 
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It is the making of the order of adjudication which bars the ordinary remedies by way of suit 
or application for execution. The above interpretation can again be supported on broad and 
fundamental grounds namely that once the period of limitation starta, it is not arrested unless 
the statuto imposes any ber to that effect. Under art. 182 of the Indian Limitation Aot the 
period of three years for filing a darkhast haa to be computed from the date of the disposal of 
the previous darkhast. The previous darkhast was disposed of on October 17, 1988. There- 
fore, the time for filing a fresh darkhast began to run from that date. Nothing hed happened 
before the lapse of three years which would arrest the progress of limitation. It is true that an 
application was made on February 28, 1941, that is to aay well within three years from the date 
of limitation for filing the execution. But it is the creditor himself who made that application. 
Ho should as well have filed a darkhast on the same day and as a prudent man ought to have 
done that. The mere making of the application is neither here nor there. There is no guarantee 
that it will end in the order of adjudication. It is, therefore, clear that .long before the order 
of adjudication the darkhast had become time-barred. The subsequent passing of the order 
cannot revive the darkhast which was already time-barred. I am strengthened in the view 
that I have taken by the decision of the Nagpur High Court in ALR. 43 Nag. 156 (Ganpatlal 
Hardsodas v. Tulsiram Mangilal) in which ib was held :— 

‘ Under s. 78(2) the oreditor is entitled to deduct only the period from the date of adjudi- 
cation to the date of annulment of the order of adjudication ; the areditor is not entitled to rely 
on 8. 28(7) of the Act and thereby exolude the whole period from the date of presentation of the 
petition to the date of annulment of the adjudication on the legal fiction that the adjudication 
relates beck to the date of the presantatian of the petition.’ 

The result is that the appeal succeeds.” 


The plaintiff appealed to the High Court. 


G. 8. Gupte, for the a t. 
Y. V. Chandrachud, for respondent No. 1. 


GaJHNDEAGADEAR J. This is an execution appeal which raises a short question 
of limitation under s. 78(2) of the Provincial Insolvency Aot. On July 15, 
1927, an award decree was passed in favour of the appellant for Re. 1,800. The 
decretal amount was made payable by annual instalments and it waa provided that, 
if there was a default in the payment of three instalments, the whole of the 
decretal amount could be recovered. Several darkhasta were filed by the decree-holder 
to recover the decretal amount. The last one of these was No. 815 of 1937; it had 
been filed on July 10, 1937, and it was finally di of on October .17, 1938. 
On January 22, 1941, the decree-holder himself filed an application in insolvency 
against the judgment-debtor, which was Application No. 1 of 1941. Pending this 
application, he filed a darkhast No. 1249 of 1942 ta execute his award docree. 
This darkhast was filed on November 17, 1942. Meanwhile, the insolvency pro- 
ceedings continued and the judgment-debtor was adjudged an insolvent on J anuary 
24,1949. An appeal was preferred by the judgment-debtor against this order and 
ne succeeded before the appellata Court. On Ootobr 18, 1949, the appeal was allow- 
xd and the application of the decree-holder was dismissed. It is common gound 
ihat the order of dismissal of the decree-holder’s application against his judgment- 
labtor amounts to the annulment of the judgment-debtor’s insolvency. When the 
lecree-holder sought to proceed with his darkhast which he had filed on November 
L7, 1942, he was met with a plea of limitation, and he sought to bring his darkhast 
within time by relying on the provisions of s. 78, sub-s. (2), of the Provincial Insol- 
vency Aot. It is common ground that, if the decree-holder is entitled to avail him- 
self of the provisions of s. 78(2) of the Provincial Insolvency Act, m the manner 
suggested by him, his darkhast would be in time. It is also common ground that, 
if he is not entitled to rely upon the said section, in the said manner, his darkhast 
would be beyond time. That is how the question which arises for decision in 
the present appeal is whether the demee-holder is entitled to exclude the period 
setwoen January 22, 1941, and October 18, 1949, in deciding the question as to 
vhether his darkhast is in time. The executing Court the view tbat the 
lecree-holder was entitled to exclude this period and so he held that the darkhast 
ras in time. Acoordingly he directed that the darkhast do in accordance 
ith law. On appeal, a different view has been taken the learned District 
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Judge has dismissed the darkhast on the ground that it is barred hy limitation. 

Section 78, sub-s. (2), of the Provincial Insolvency Act, provides that, where an 
order of adjudication has been annulled, in computing the period of. limitation pre- 
scribed for any suit or application for the execution of a decree which might have 
been brought or made but for the making of an order of adjudication under this 
Aot, the poriod from the date of the order of adjudication to the date of tho order of 
annulment shall be excluded. The decree-holder contends that, in deciding the 
question as to which period should be exoluded under the provisions of sub-s. (2) of 
s. 78, we must bear in mind another provision of the Provincial Insoivency Act and 
that is contained in s. 28, sub-s. (7). This sub-section gives effect to the dootrine 
of relation back and lays down that an order of adjudication shall relate 
back to, and take effect from, the date of the presentation of the petition on which 
it is made. It is, therefore, urged before us that, in considering the period which 
should be excluded in the present case, we must take into account, not so much the 
date on which the order of adjudication was passed, but the date on which the 
application for insolvency itaelf was made. There is no doubt that, if we were to 
exolude the period between January 24, 1949, when the judgmet-debtor was ad- 
ju insolvent, and October 18, 1949, when the adjudication was annulled, the 
dar. would not be within time. It is only if we exclude the whole of the period 
between the date of the presentation of the application and the date of annul- 
ment that the darkhast weuld be in time. That is why Mr. Gupte for the deoree- 
holder has strenuously urged before us that we must read the provisions of s. 78(2) 
in the light of the provisions of s. 28(7) of the Provincial Insolvency Act. 

In dealing with this question, it is necessary to remember that sub-s. (7) of s. 28 
introduces a legal fiction and gives effect to the order of adjudication in & somo- 
what artificial manner. Indeed, the marginal note of s. 28 shows that the section 
deals with the effect of an order of adjudication. Undoubtedly, when an order of 
adjudication has been made, for several mentioned in the Provincial 
Insolvency Act the order must be deemed to relate back and must be held to take 
effect from the date of presentation of the petition on which it is made. But the 
question which we have to decide is whether this same doctrine of relation back 
must necessarily be invoked in construing the words used in s. 78(2). Looking at the 
words of sub-s. (2) of s. 78, it seems to me fairly clear that what is intended as the 
first starting point is not the order of adjudication as such, but the date of the 
order of adjudication. The section in terms speaks of the date of the order of adjudi- 
cation as well as the date of the order of annulment. Whatever may be the legal 
effect of the order of adjudication under the insolvency law, it seems to me some- 
what difficult to acoede to the argument that the doctrine of relation back should 
govern the construction of the words “the date of the order of adjudication”. The 
order of adjudication bears a date and it is to that date that s. 78(2) makes a direct 
and specific reference. In my opinion, it would be difficult to give effect to the doctrine 
of relation back in interpreting the expression ‘‘the date of the order of adjudication”. 

It may be pointed out in this connection that the earlier Insolvency Act of 1907 
did not contain any provisions corresponding to 8. 78 of the present Act. While 
the earlier Insolvency Act was inoperation, it was sometimes urged by the deoree- 
holders against the insolvent that they should be allowed to claim the benefit of 
s. 15 of the Indian Limitation Act for exoluding the time occupied by the insolvency 

ings in determining the question of limitation eet in their respective suits 

or applications for execution. But this plea was rej , and for a very good 
reason: The Insolvency Act did not impose an absolute prohibition against a 
creditor suing his debtor or applying in execution against him during the pendency 
of the Insolvency ceedings. Tho provisions of the Insolvency Act merely re- 
uired that he should obtain the leave of the Court before taking any such steps. 

ince the Insolvency Act contained no provision for the exclusion of time taken b 
insolvency proceedings and there was nothing in the Indian Limitation Act whi 
dealt with such cases or provided for exclusion of time on the ground of the penden 
of the insolvency proceedings, the general rule invariably applied in the case of 
claims by creditora against their debtors that if the period o limitation once begins 
to run, it continues to ran in spite of the pendency of the insolvency proceedings. 
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I may, in this connection, with advantage refer to the devision of the Court of Appeal 
in Benzon, In re: Bower v. Chetwynd, In this case the donee of a general testa- 
mentary power of appointment over a fund of £15,000 was adjudicated bankru 
in 1890 and a small dividend was paid. In 1892 he was again adjudicated - 
rupt, but no dividend was paid. donee died in July 1911 without ever obtain- 
ing his discharge in either bankruptcy. However, before his death he had exercised 
his power of appointment by his will. An action was brought by the creditors 
in the bankruptcy for the administration of the insolvent’s estate whioh oonsisted 
almost entirely of the appointed fund, and that raised the question of limitation. 
Jt was found that the appointment and death gave the -creditors a new fund 
from which to get payment and a new mode of proceeding in order to tit; but 
that was merely a new remedy and not a new cause of action, the causa bei really 
the old debt. The decision on the question of limitation, therefore, was t the 
Statute of Limitations having begun ta run before the commencement of the bank- 
Tuptoy, continued to run notwithstanding the bankruptcy, and that the claims 
of the creditors, not being olaims in the bankruptoy, were barred by lapse of time. 
In dealing with the question of limitation ChannellJ. observed that it was perfectly 
true that in the bankruptoy a debt does not become barred by lapse of time if it was 
not so barred at the commencement of the bankruptcy. But he added that there 
was no doubt that this rule applies only in the bankruptcy. Tho question of limita- 
tion which arose for decision in this case was held to stand on a footing apart and 
the learned Judge added that the principle which would be applicable to such a 
casa “appears to be that if any man has a cause of action whioh is ripe so that he 
has an opportunity of bringing his action and does not do so, he thereby takes the 
risk of some unexpected event happening which takes away from him the possibility 
of bringing his action within the remainder of the period which he has under the 
statute.” The question which we have to consider is whether this position is 
changed by the introduction of s. 78 in the present Insolvency Act, if yea, to 
what extent. There oan be no doubt that some period is intended to be excluded 
by virtue of the provisions of s. 78(2). But that does not necessarily lead to the 
conclusion that in SETE this period we must give efteot tó the legal fiction of 
the retrospective effect of the order of adjudication. The judgment of the Court 
of Appeal to which I have just referred itself lends considerable support to the 
view that the principle laid down in a. 78(2) would not a ly to suits which were 
barred at the date of the adjudication ; nor would it apply unless the adjudication 
has been annulled. In my opinion, therefore, the words “the date of the order of 
adjudication” must stri and literally construed, and in interpreting them 
the legal fiction of re ive effect cannot be invoked. 

There is another section to which reference may be conveniently made in dealing 
with this point. Section 51 of the Provincial Insolvency Act, which deals with 
the restriction of the rights of a creditor under execution, had originally used the 
words: “before the date of the order of adjudication”. In 1920 these words 
have been substituted by the words “before the date of the admission of the petition”. 
Under this section, it is provided that where execution of a deoree has issued against 
the property of a debtor, no person shall be entitled to the benefit of the exeoution 
against the receiver exoept in of assets realised in the course of the execution 
by sale or otherwise before the date of the admission of the petition. If the words 
“the date of the order of adjudication”, which were originally used in s. 51, had, on 
a reasonable construction, meant retrospectively the date on which the application 
itsolf was made, then it was wholly unnecessary to have changed the words of the 
original section and to have introduced the present phraseology. It would not be 
unreasonable, I think, to assume that the islature made the change expressly 
in the words of a. 51(1) because they felt that the words “‘the date of the order of 
adjudication” would not denote the date of the admission of the petition itself, 
In other words, the amendment me de in the provisions of 8. 51(Z) indirectly supporta 
the conclusion that, in construing the words “ the date of the order of adjudication”, 
there is no soope for the application of the doctrine of relation baok. 


1 [1914] 2 Oh. 68. 
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Even as to the order of adjudication itwslf, it may perhaps be difficult to hold 
that, wherever this expression is used, it must necessarily be read in the light of 
the doctrine of relation back. Seoticn 28, sub-s. (1), for instanoe, would not easily 
admit of this retrospective interpretation of the expression “‘order of adjudication’. 
It imposes upon the insolvent the obligation to aid to the utmost of his pewer in 
the realisation of his property and the distribution of the proceeds among his creditors, 
on the making of the order of adjudication. If an a lication for insolvency is 
made by the creditor of the insolvent, it would, I apprehend, be somewhat difficult 
to hold that the obligation which is imposed on the insolvent by s. 28(1) must re- 
trospectively operate as from the date when tho application itself was made. But 
whether the expreasion “order of adjudication” wherever it occurs in the Insolvency 
Act must be retrospectively construed or not in the light of the provisions of s. 28(7), 
I feel that by the use of the words “the date of the order of adjudication” the Legis- 
lature has indicated ita intenion that s. 28(7) should not be pressed into service 
while construing the provision as to the exclusion of the period under s. 78(2). 

This question doe not appear to have been decided by this Court in any reported 
decision ; and indeed at the Bar only one judgment has been cited before us which 
is directly in point and that is the decision in Sambayya v. Pedda Subbayyc'. 
Pandurang Row and Venkataramana Rao JJ. have held in this case that, in oon- 
struing 8. 78(2), there is no scope for holding that the order of adjudication should 
be taken to mean tho date when the application itself was made. They accordingly 
held that under s. 78(2) a creditor is entitled to deduct only the period from the 
date of the adjudication to the date of the annulment. It is true that observa- 

_tions to the oon appear to have been made in Bandeally Jaffer v. Peer Mohamed’, 
but it is clear that thi point has not been considered and the observations are no better 

It has, however, been urged before us by Mr. Gupte that a decision of this Court 
reported in Byramji Bomanjt v. The Official Assignee of Bombay? supports his 
contention that even while deciding the period which should be exoluded under 
B. 78(2) it would be necessary to give effect to the provisions of s. 28(7) of the pro- 
vincial Insolvency Act. In Byramji’s case, Chief Justice Beaumont and Mr. Justice 
Blackwell were considering the effect of the provisions of s. 46{3) of the Presidency- 
towns Insolvency Act. This section oo nds to the provisions of a. 34(2) of 
the Provincial Insolvency Act. Section 46(3) provides that, save as provided by 
sub-se. (1) and (2), all debts and liabilities, present or future, certain or conti t, 
to which the debtor is subject when he is adjudged an insolvent or to which he 
may become subject before his discharge by reason of any obligation incurred 
before the date of such adjudication, ahall be deemed to be debts provable in 
msolvency. Beaumont C. J. observed that it is well settled that debts which are 
barred by limitation are not provable in insolvency and he held that the material 
date for the purpose of deciding the applicability of s. 46(3) is not the date of the 
order of adjudication aa such, but the date of the commission of the act of insolvency. 
Ho added that, as from the date when the act of insolvency is committed, the Indian 
Limitation Act has no application and the relationahip of debtor and creditor 
ceases to exist. Mr. Gupte oontends—and with some foroe—that the view which 
was taken of the provisions of s. 46, sub-s. (3), lends support to his contention 
that the expression “order of adjudication” which is in s. 78(2) of the Pro- 
vinoiql Insolvency Act should be likewise retrospectively construed; in other 
words, that we should hold that the period which can be excluded under s. 78(2) 
is the period between the date of the application and the date of the final order of 
annulment. Mr. Gupte has also invited our attention to a decision of the Madras 
High Court in Subramanta Ayyar v. Meenakshisundaram', where a similar view 
has been taken about the provisions of s. 34(2) of the Provincial Insolvency Act. 
It appears from the judgment of Mr. Justice Varadachariar in this cage that he 
accepted this view not without hesitation. He felt some difficulty in appwing the 
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in 8. 34(2). But he held that in a matter of this kind certainty and uniformity of 
practice is more important than theoretical unassailability. He has also pointed 
out that, in dealing with the provisions of the Provincial Insolvency Act, it may 
not be always cafe to derive assistance from lish decisions because it is by no 
means oertain that the provisions of the English Ivency law are identical with 
those af the Indian Insolvency law. It is thus clear that, in co ing the words 
of s. 34({2) of the Provincial Insolvency Act as well as the provisions of the corres- 
ponding s. 46(2) of the Presidency-towng Insolvency Aot, effect has been given to 
the doctrine of relation back. It may, however, be pointed out that sub-s. (2) of 
8. 34, in the first place, refers to debts to which the debtor is subject when he is 
adjudged an insolvent and the clause “when he is adjudged an insolvent” can be 
held to be different from the words “the date of the order of adjudication” with 
which we are concerned in s. 78(2). Besides s. 34(2) can be ssid to be dealing with 
the effect of the order of adjudication in the matter of proving debta in penan ed 
proceedings and as such it is concerned directly with the law of insolvency ; m 
this point of view it may be legitimate to give effect to the relation back doctrine 
in construing the material clause in s. 34(2). Section 78(2), on the other hand, 
deals with the question of limitation and provides for the exclusion of certain time. 
In other words, it gives a right to the against whom limitation is running to 
olaim exclusion of certain time and thisright,1 think, must be strictly construed. In 
my opinion, the scheme of s. 78(2) seems to contemplate an application for insol- 
vency followed by an order of adjudication and the ultimate annulment of the 
order of adjudication. Dealing with a case of this kind, s. 78(2) provides for the 
exclusion of the specific period between the dates of the two respective orders. If 
an application for insolvency is made and no order of adjudication is passed on it, ` 
but instead the application is dismissed, it would be impossible to invoke the pro- 
visions of s. 78(2) in favour of the decree-holder. It is only when an order of ad- 
judication is passed. that there is room to invoke the provisions of s. 78(2). There- 
fore, I am disposed to think that, in considering the question of the exclusion of 
time under s. 78(2), it would not be reasonable to give effect to the legal fiction which 
has been introduced by s. 28(7) in dealing with the effect of the order of adjudi- 
cation. It would be necessary to look at the date-of the order of adjudication 
and count the period from that ascertained date to the subsequent date on which 
the order of annulment is passed. 

Mr. Gupte has contended that the view which we are taking about the effeot of 
8. 78(2) would cause a hardship to the creditor. But I am not impressed by this 
argument. Even if the creditor wanted to apply in msolvency against his debtor, 
there was nothing to prevent him from ing an application in execution in proper 
time. In fact, in the present case, he appli ding the insolvenoy proceedings. 
He might as well have applied before the period of limitation expired. Ordinarily 
& persed re the benefit of excluding a certain period would apply after the order 
of annulment is passed. In the present case, decree-holder took the precau- 
tion of applying even when the insolvency proceedings were pending. But, un- 
fortunately, he did not apply within time. It is true that even if he hed applied 
within time, those proceedings would have remained virtually dormant and, in a 
sense, futile and ineffective. But that, in my opinion, is no reason why he should 
not have saved his claim from limitation when he knew that time had begun to run 
against him and the mere making of an application in insolvency would not 
or stop it. The order of adjudication no doubt imposes a disability on the 
holder in the matter of pursuing his remedy against his insolvent judgment-debtor; 
but then the period subsequent to such an order is saved under s. 78(2). 

I must, therefore, hold that the learned District Judge was right in ing to 
the conclusion that the execution application filed by the appellant was Barred by 
limitation. 

Mr. Gupte haa then contended that he should be given the benefit of s. 14 of 
the Limitation Act. But quite clearly s. 14 cannot apply, because, apart from 
other considerations, the reliaf which the decree-holder was claiming in his dar- 
khast is not the same as the relief which he was claiming in his insolvency application. 
The two reliefs are entirely different, and one of the easential requirements of s. 14 
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of the Limitation Act is that both the proceedings should have the same relief in 
view (vide Yeshoant Deorao v. Walchand'). 


Vyas J. I agree with the judgment just delivered my learned brother. 
The appellant decree-holder had obtai a decree in his Suit No. 811 of 1927 on 
July 15, 1927. Thereafter, between 1930 and 1937 he had filed three darkhasts 
to execute that decree; but all the darkhasts had proved fruitless. On July 10, 
1937, Darkhast No. 815 was filed by the decree-holder and it was disposed of on 
October 17, 1938. Thereafter on January 22, 1941, the decree-holder filed an appli- 
cation in insolvency requesting that the judgment-debtor be adjudged insolvent. 
After filing that application and during the pendenoy of that application the present 
darkhast No. 1249 of 1942 was filed the decree-holder on November 17, 1942. 
The darkhast was, however, kept pending the decision of the insolvency petition 
which had been filed by the decree-holder. On January 24, 1949, an order was. 
-made in the above-mentioned insolvency petition adjudging the judgment-debtor 
an insolvent. The judgment-debtor went in appeal against that decision, which 
was A No. 11 of 1949, and in that appeal the order of adjudication was annull- 
ed and the annulment took place on October 18, 1949. Now, the judgment-debtor’s 
contention in the present darkhast is that this darkhast (No. 1249 of 1942) is time- 
barred. The learned Civil Judge, Junior Division, Amalner, held that the order 
of adjudication passed im the insolvency petition No. 1 of 1941 on January 24, 1949, 
related back to the date on which the petition was presented, in other words 
it related back to January 22, 1941, that, therefore, the decree-holder was en- 
titled to exclude the time between January 22, 1941, and October 18, 1949, for the 
purpose of limitation and that, in that view of the matter, the darkhast No. 1249 
of 1942 was in time. i 

From the decision of the learned Civil Judge, judgment-debtor No. 1 appealed 
and in appeal the learned District Judge held that the doctrme of relation back 
‘referred to in s. 28, sub-s. (7), of the Provincial Insolvency Act V of 1920, applied 

_to the legal effect of the order of adjudication and did not mean that the date of 
presentation of the insolvency petition and the date of the order of adjudication 
were to be treated as though they were identical dates. He observed that the legal 
fiction enacted by s. 28(7) could not, and did not, obliterate the physical fact that 
an order of adjudication was passed on a certain date. In other words, in his view, 
the doctrine of relation back has no application in the context of exclusion of a 
specified period of time for the purpose of limitation under s. 78(2) of the Act. Thus, 
according to the learned District Judge, the dearee-holder was entitled to exclude 
only the time between January 24, 1949, the date of the order of adjudication, and 
October 18, 1949, the date of annulment of the said order; and in that view of the 
matter, the learned District Judge held that darkhast No. 1249 of 1942 was barred 
by limitation. 

In the second appeal from the above-mentioned order of the learned District 
Judge, a short but an interesting point of law which has arisen for our decision is 
this. Does the doctrine of relation back enacted bys. 28, sub-s. (7), of the Provin- 


cial Insolvency Act, 1920, extend to or govern the direction ing exclusion of 
time for computing the period of limitation under s. 78(2) of the Aot? To put 
it differently, in of the words “from the date of the order of adjudication” 


in syb-s. (2) of s. 78, must we substitute the words “from the date of the presenta- 
tion of the insolvency petition” for computing the period of limitation? If the 
answer to this question is in the affirmative, darkhast No. 1249 of 1942 would be 
in time. If the answer is in the negative, the darkhast would be barred by limitation. 
I answer the question in the negative. In my opinion, the principle of relation back 
of an order means that the order, though passed at a later date, will take effect from 
an earlier date. Relation back is in respect of the effect of an order which is to 
telate back. Normally, an order becomes effective from the dáte on which it is 

Relation back of that order means that it is to have retrospective opera- 
tion. It is well known that under the Insolvency law certain legal effects and 
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consequences follow the making`of an adjudication order—for instance, the vesting 
of the insclvent’s property in the Court or the receiver—and the relation baok of 
an order of edjudication means that the said effecta and consequences will come 
into operation aati oa y from the date of preeentation of the insolvency 
petition. This is a legal fiction created by sub-s. (7) of s. 38. That fiction 
has no relation to the rule of limitation lasid down in rub-s. (2) of s. 78. The scope 
of the legal fiction of relation back under s. 28(7) is confined strictly to the proceedings 
in bankruptcy. It has no operation beyond matters in bankruptcy. It has no 
application to a oase in which a decree-holder seeks to execute his decree by a 
darkhaet. The effect of the doctrine of relation back in relation to s. 78(2) has 
not been considered in any reported decision of this Court and, therefore, it falla 
to be considered by us. 

Mr. Gupte for the appellant decree-holder has referred us to the cae of Byramji 
Bomanjt v. The Of Assignee of Bombay’. In that cage, a question arose for 
considering the e of s. 5l of the Presidency-towns Insolvency Act, 1909, in rela- 
tion to ss. 17 and 46 (3) of the said Act. Sections 17, 51 and 46(3) of the Presi- 
denoy-towns Insovency Act, 1909, correspond to sa. 28(2), 28(7) and 84(2) respectively 
of the Provincial Insolvency Aot, 1920. The question in Byramji Bomanji’s case 
waa whether a creditcr could prove a debt which was barred by limitation at the date 
of the order of adjudication, but wag not so barred at the date of the act of ineclvenoy 
on which the adjudication was founded. It was held by Beaumont O. J. and 
Blackwell J. that under s. 17 and 51 of the Preaidency-towns Insolven 
Act, the insolvency commenced on the date of the commission of the act of insol- 
vency, that at that date the property ofan insolvent vested in the Official Aseignes 
who had to distribute it amongst the creditors who proved their debts, and ate 
if a creditor’s debt was not barred at the date of the act of insolvency on which a 
debtor wae adjudicated an ingolvent, even though it may. be barred at the date of 
the order of adjudication, such a debt could be proved in the imaolvency. The 
question had directly arisen under s. 46(3) of the Peider tome Insolvency Act, 
and after setting out the provisions of s. 46(3), which were similar to the provisions 
of e. 34(2) of the Provincial Insolvency Act, Chief Justice Beaumont referred to the 
well settled principle of law that debta which were barred by limitation were not 
provable in insolvency as the debtor was not subject to such debts, and pointed out 
that the question which the Court had to determine was the date at which time 
ceased to run in favour of the insolvent. Hia Lordship observed that if the material 
date was the date of the order of adjudication, then the claimant’s debt was not 
provable ; but if the material date was the date of the commission of the act of 
insolvency, then the debtor was still subject to the debt at the time at which he 
was adjudged, and the debt was provable. It was held in that case that the 
material date was the date of the commision of the act of insolvency. 

Mr. Gupte relies on the above-mentioned decision in Byramji’s case and oon- 
tends that in substance there is no difference between the expression “when he is 
adjudged ineovent” in s. 34(2) and the words “the date of the order of adjudication” 
in s. 78(2) of the Provincial Insolvency Act, and that, therefore, the ing-point 
for limitation under s. 78(2) should be the date of presentation of the inso venoy 
petition, just as the material date for the provability cf the debt is also the date of 
presentation of the insolvency petition. It is argued that the words “when he is 
adju an insolvent” and the words “the date of the order of adjudication?’ de- 
note the same point of time, namely, the date upon which the order of adjudication 
is made. In my view, the decision in Byramj1’s case will not help the appellant 
before us. A proceeding for proving a debt in insolvency is a proceeding in bank- . 
ruptoy, and it is well known that in toy a debt does not become barred by 
the lapse of time if it was not barred at the commencement of the toy. 
This immunity from the operation of the statute of limitation is confined only to 
bankruptcy, and that is obviously so in the interests of the insolvent’s creditors. If 
the debts which are not barred at the date of the presentation of the insolvency 
petition are allowed to be time-barred by the subsequent delays or dishonest 
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manoeuvres of the ingolvent, the oreditore’ claims will suffer. It is, therefore, that 
the Indian Limitation Act, 1908, has no application to the proof of debts in bank- 
ruptoy. A debt which has already become barred at the commenoement of insol- 
vency is, of course, not provable; but if the debt was not barred at the oommence- 
ment of insolvency, the lapse of time would not deprive the creditor of his rights 
of proof. It was in the light of this well settled position in insolvency law that 
the words “when he is adju an insolvent” in s. 46(3) of the Presidency-towns 
Insolvency Act were construed in Byramji’s case to refer to the date of the commis- 
sion of the act of insolvency. 

The case of a person who has obtained a money decree against a judgment-debtor 
who was not an insolvent at the time when the decree was obtained stands on a 
totally different footing. When such a decree-holder files an application in exe- 
cution of the decree, the execution application will not be immune from the opera- 
tion of the law of limitation. Besidee, I am unable to agree with Mr. Gupte that 
the words ‘when he is adjudged an insolvent” in s. 34(2) and the words “ the date 
of the order of adjudication” in s. 78(2) denote the identical pomt of time. The 
words “when he is adjudged an insolvent” mean ‘‘at the time at which he is adjudged 
an insolvent”, whereas the words “the date of the order of adjudication” are 
precise and definite and refer to a spesifio date to the exclusion of all other dates. 
The words in the two expressions are not identical, however similar they may 
appear, and the difference must have been deliberately meant by the Legislature. 
In Byramji’s case, the learned Chief Justice was undoubtedly aware of an anomaly 
that if the petiticn for adjudication had been dismissed, the claimant’s debt would 
have been time-barred. But he explained the anomaly by observing that it arose 
from the fact that the claim of a creditor against his debtor, when not insolvent, 
was of a different character from his claim to share in the distribution of the deb- 
tor’s estate in insolvency. a 

In Subramania Ayyar v. Meenakshisundaram! also the Courts below had held 
that in view of the provision in s. 28(7) as to relation back, the criterion date for the 
purposes of s. 34(2) of the Provincial Insolvency Act was the date of filing of the 
petition. That view was upheld by the High Court in revision and the High Oourt 
held that a debt which oould have been enforced in a Court of law on the date of 
the mtation of the insolvency petition, but the remedy by suit in respect of 
which had become barred by limitation before the date of the order of adjudication, 
was a debt provable under the Provincial Insolvency Act. Mr. Justice Varada- 
chariar, who delivered the judgment of the bench, referred to the Bombay decision 
in the case of Byramji Bomanji and followed it with hesitation. His Lordship also 
referred to Nizam v. Babu Ram, Sankaranarayana Aiyary. Alagiri Aiyar*, Rangiah 
v. Appaji Racot, and Atchuta Ramayyagaru v. Official Receiver, East Godavari" 
and, in agreement with the deoigions in all those cases, held that the material date 
for the purposee of s. 34(2) would be the date of the ntation of the petition. 
Mr. Justice Varadachariar pointed out, however, that if the matter were res integra, 
the High Court should have hesitated to come to the conclusion reached in the above- 
mentioned oases, but said that in a matter where cartainty and uniformity of practice 
was more important than thecretical unagsailability, the Court did not feel justified in 
dissenting from the view expressed or assumed in the cases referred to above. It 
would thue be seen that in Subramania Ayyar’s case Mr. Justice Varadachariar 
doubted the soundness of the decision in B 4’s case, but followed it as it was 
in o8nsonance with the view of the Madras High Court in certain cases. I have al- 
ready given reasons why Byramji’s oase cannot help the appellant and I do not 
wish to repeat those reasons. 

The case of Kewal Kishan v. Special Official Receiver, Punjab®, waa also cited 
before us by Mr. Gupte. In that case also, the decision in Byramji’s case was 
followed, and as I have already referred to that case, I do not wish to add any 
observations in regard to the Lahore case. None ot the cases referred to by 
Mr. Gupte helps the appellant. 

1 [1037] Mad. 679. 4 (1926) L R. 50 Mad. 300. 
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Now, if we refer to the inal note to s. 28 of the Provinoial Insolvency Aot, 
the aaid note isin these words : “Effect of an order of adjudication.” This wording of 
the marginal note would also indicate that the doctrine of relation back referred 
to in sub-s. (7) of s. 28 would relate to the effect of the order of adjudication. In 
my view, subs. (7) of s. 28 would afford no justification for the pushi baokward 
or forward of the date of the order of adjudication. Sub-section (2) of s. 78 lays 
down the two termini in the context of the compptation of the period of limitation 
and the two termini are the date of the order of adjudication and the date of the 
order of annulment. Between these two definite termini there is a well defined specified 
sad of time and the said gulf of time cannot be widened by the doctrine of relation 

ck. A lapse of eight years, which is a hard solid fact as the hardest of facta can be, 
cannot be obliterated out of existence by any legal fiction. Time which had 
already elapsed between the presentation of the petition and the ing of the order 
of adjudicaticn cannot be converted into just nothing at all by the doctrine of 
relation back. By a legal fiction the effecta of the order made on a certain date 
could be pushed backward or forward; but it could not be contended validly, 
by a recourse to the said fiction, thatan order in fact made on & icular date was 
not made on that date. In this context, the language itself ot sub-s. (7) of s. 28 
is significant. It says that what shall relate back is the crder of adjudication and 
not the date of that order. Clearly, the date could be never put back. The pro- 
position is so obvious that it y needs elaboration. The statute of limitation 
must always be strictly construed as it is vitally concerned with the preservation 
or extinotion of the rights of the parties. The limitation for each succesaive dar- 
khast is three years from the date of the disposal of ita predecessor, and if the law 
says that for computing the said period of three years a certain specified time is to 
be excluded, only that much time, and no more, can be excluded. Only a proceeding 
in bankruptcy, as I have already stated above, enjoys immunity from the law of 
limitation. An application for execution of a decree does not enjoy that immunity. 

There are clear indications in the Act itself to show that the date of the order of 

adjudication cannot be related back to the date of the presentation of the petition. 
For instanoe, sub-s. (1) of s. 28 says : 
“On the making of an order of adjudication, the insolvent shall aid to the utmost of his power 
in the realisation of his property and the distribution of the proceeds among his creditors”, 
Surely, the Legislature cculd not have expected or ho that as soon as the in- 
solvency petition was presented the insolvent would aid to the utmost of his power 
in the Kolies tion of his property and in the distribution of the proceeds among his 
oreditors. There is thus no doubt that the words “on the ing of an order of 
adjudication” in sub-s. (1) cannot mean “‘on the making of an insolvency petition”. 
Then again, there is the amended s.61(1) where we find the words “before the date 
of the admission of the petition”. Originally, before the amendment, the words 
were “before the date of the order of adjudication.” If the date of the adjudica- 
tion was to relate back to the date of the presentation of the petition, the amend- 
ment would have been uncalled for. 

On a careful consideration of the question, therefore, I have no doubt that the 
dootrine of relation back enacted by sub-s. (7) of s. 28 has no application in relation 
to the direction for the exclusion of time for computing the period of limitation 
under sub-s. (2) of s. 78. 3 

I am fortified in my conclusicn by a division bench decision of the Madras „High 
Court in Sambayya v. Pedda Subbayya™’, in which it was held that the statute of 
limitation for the maintenance of an action at law, once it had commenced 
to run, would continue to run in spite of the presentation of the petition in ingol- 
venoy. It was held further that if the order of adjudication was made, the opera- 
tion of the statute of limitation was suspended till the date of the annulment, and, 
if the adjudication was annulled, the period between the date of the adjudication 
and the date of annulment was excluded and the statute began to run immediately 
on annulment. 

Mr. Gupte has next contended that in the interval between January 22, 1941, 


1 [1938] A. L R. Mad. 19, 


426 THE BOMBAY LAW REPORTER. [voL. LVI. 


and October 18, 1949, the a t decree-holder was prosecuting with due diligence 

a proteoding in insolvency an therefore, under s. 14(2) of the Limitation Aot the said 
iod. gould be excluded. I am unable to agree. The relief which the dearee- 

holder der was seeking in the insolvency proceeding was not the same as the relief he 

in the darkhast (vide Yeshwant Deorao v. Walchand?). 

Fn the result, T agreg with ‘my learned brother that the eppeal fails and must be 

dismissed. é , 
Pur CURIAM: Parties to bear their own costs. ; 
Appeal dismissed. 
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Bafore the Hon'ble Mr. M. O. Ohagla, Otel Justios, Mr. Justios Distt ond Mr. Justios Shah. 
SHIVAJI GANPATI MUTHAL y. MURLIDHAR DAJI MUTHAL.* 


Hindu law—AKenation—Alenation by father—Father and son constituting joint family—AMenation 
by father of joint family property without necessity and without consent of son—Son adopted into 
another family—Sons born to father after akenation but before adoption of son—Whother 
after-born sons can challenge validity of alienation—Dootrins of overlapping, what ts. 

Under Hindu law if a father alienates joint family property without necessity, the alienation 
is voidable if there was a son born or conceived at the date of the alienation. This son has 
a right to challenge the alienation. This right may be lost if the san consents to the 
alienation. It may be lost if the son dies or is given in adoption. It may be lost by lapse 
of time. But if before the right ia lost another son is born, this after-born san can avail 
himself of the right to challenge the alienation as effectively as his elder brother could have 
done. 

One G and his son M formed a joint Hindu family. In 1986 G disposed of certain family 
“properties without the consent of M. The alienation was not for ‘purposes of legal necessity 
nor was it for satisfying antecedent debta due by G. Between the years 1986 and 1942, 
three more sons, the plamtiffs, were born to G. Thereafter in 1942 M was given in adoption 
in another family. In 1047 the plaintiffs filed a suit for setting aside the alienatian effected 
by G. On the question whether the plaintiffs, who were not born at the time of the alienation, 
were entitled to institute a suit and to claim that the alienation effected by G in so far as 
ft purported to convey to the transferee an interest exceeding his half share in the properties 
was liable to be set aside at their instance on the ground that it was unauthorised :— 

Held, that as the right which M had to challenge the alienation was subsisting in M when. 
the plaintiffs were born, the right which M had oould be availed of as effectively by the 
plaintiffs as M himself, and, therefore, the plaintiffs had the right to challenge the alienation. © 

E The right to challenge an alienation of joint family property made by a father which Hindu 
law gives to a son who was in existence at the date of the alienation is not a right personal 
to him; it is a right which he exercises on behalf of the family ; it is a right which he exercises 
for the benefit of the family. 

Per Ohagla C. J. Itis perfectly true that the right to challenge an alienation constitutes 

~ one cause of action; it does not accrues every time a new son is born. It is also true that 
limitation runs from the date of the alienation. But the cause of action having already 
accrued and the cause of action subsisting when the subsequently born son comes into the 
family, it is diffloult to understand why that subsequently born son could not challenge the 
alienation as much as the earlier born son. The position would be different if the subse- 
quently born son came into the family after the death or adoption of the earlier born son or 
he came into existence after the right to challenge had been barred by limitation. In such 
ee ee ee ee 
which he could avail himself of. 


l (1950) 58 Bom. L. R. 438 in No. 408 of 1948, the decree 
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In order that an after born son should have a right to challenge an alienation he must be 
born at a time when there is some coparcener in existence in the joint family who has a right to 
challenge the alienation. There must be no gap between the existence of a coparcener who 
has a right to challenge and the birth of a son -who enters the oopercenary . 
Therefore, the two lives, vix. the life of the son who has a right to challenge and the life 
of the subsequently born aon must overlap, and that is the doctrine of overlapping which 
the Privy Council considered in Shri Udasi Nirwani v. Surajpal Singh.: 

Shri Udasi Nirwans v. Surajpal Singh,” followed. 
Gujarat Oi Mills æ Mfg. Oo., Lid. v. Shabarbhat Motilal,” overruled. 
Kashénath v. Bapwrao,* dissented from. 
Lal Bahadur v. Ambika Prasad,’ discussed. 

Swrajpal Singh v. Panchaitt Abhora,* Visweswora Rao v. Surya Rao," Ohutian Lal v. 
Kalu,’ Tulshi Ram v. Babu,’ Ranodip Singh v. Parmseshwar Prasad,” Bhup Kumar v. 
Balbir Sahai," Rajah Vasi Roddi v. Lakshminarasimham!* and Bhagwat Prasad Bahidar v. 
Debichand Bogra,™4 referred to. 

Per Dixit J —From the cases cited the following propositions emerge : 

(1) Under Hindu law, as administered in the State of Bombay, a father may alienate 
family property for legal necessity or for the payment of an antecedent debt. In such 
a case, a son, whether in existence ab the date of an alienation or born subsequently thereto, 
cannot challenge the same. 

(2) Where an alienation is not made either for legal necessity or for the payment of an 
antecedent debt, only a son in existence (that is, either born or begotten) at the date af the 
alienation may, by suit, challenge it. If the challenge is successful, it enures for the benefit 
of himself and a son though born subsequently to the alienation. 

(8) The general rule is thas a son not in existence at the date of an alienation cannot 
challange the alienation and he must take the family property as he finds it at his birth. 
To this rule, there is an exception. 

(4) The exception is that if a son is born subsequently to the date of an alienation, but 
during the life-time of a son in existence at the date of the alienation, he may, by suit, 
challenge the alienation after the death of the latter or after the latter’s adoption into another 
family. In such a case also, if the challenge is successful, it enures for the benefit of all. 
The exception is based upon the doctrine of overlapping of lives recognised by the Privy. 
Council in Shri Udast Nirwans v. Surajpal Singh." - 

(5) Tho exception, above referred to, will not apply where the son in existence at the 
date of an alienation has eithar ratified the alienation or allowed the claim to challenge it 
to be barred by the law of limitation. 

(6) The cause of action to challenge an alienation arises on the date of the alienation. 
There is only ane cause of action and there is no fresh cause of action in favour of a subse- 
quently born son. z 

(7) The alienation is not void, but only voidable, 

A sort Hindu family consisting of Ganpati and his son Maruti owned certain 
ancestral property. On July 2, 1936, Ganpati executed  sale-deed in respect of 
this property in favour of Murlidhar and others (defendants) for Rs. 2,900. On 
July 16, 1942, Maruti left the joint family as he was given away in adoption. Shivaji, 
Vasant and Kisan (plaintiffs) were born to Ganpati before Maruti was adopted on 
July 16, 1942. The plaintiffs were not born or conceived at the date of the aliena- 
tion of the family property. 

On February 27, 1947, the plaintiffs filed the sinter! suit against the defendant 

the alienstion made by their father ti in so far as it related to 
the share to which Maruti was entitled at the time of the alienation. The defendants 
inter alia contended that the plaintiffs who were both begotten and bcrn subse- 
uent to the alienation had no such right and that the alienation was binding upon 

e plaintiffs as it was supported by legal necessity or in the alternative by an 
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antecedent debt. The trial Court held that the plaintiffs had failed to prove either 
‘legal necessity or an antecedent debt or benefit of the family in reapesct of the aliena- 
tion but that the plaintiffs were entitled to challenge the alienation. In decreeing 
the plaintiffs’ suit in regard to a half-share in the suit property, the trial Judge 
observed, in his judgment , as follows :— 

“Tt is argued by Mr. Joahi the learned pleader for the plaintiffs that although the plaintiffs 
were neither In existence nor in their mother’s womb at the time of the sale deed in suit, still 
they having been subsequently born before their natural brother Maruti Ganpati want in adoption 
are certainly entitled to challenge the sale transaction in suit to the extent of their natural brother 
Maruti Ganpati one half in the suit lands, and in support of this argument he referred to the 
following cases: (1) Rambishore Kedornaih v. Jainarayan Ramriohppal, 40 Cal. 966; (3) 
Tulstram v. Babu, 88 All. 654; (8) Ohandramani v. Jambeswora, 1081 A. I. R. Mad. 550; 
(4) Jimoarsa Gangasa v. Gunvantrao, 1086 A. I. R. Nag. 84, and (5) Bhagwat Prasad 
Bahkidal v. Debichand Bogra, 20 Pat. 727. Mr. Joshi also referred to as. 898 to 899 of Mayno’s 
Hindu Law, 1988 edition, in which the point has been thoroughly discussed. On the other hand 
ib was contended by Mr. Mugutkar the learned pleader for defendants Nos. 2 and 8 that the 
present plaintiffs neither being in existene nor being in their mother’s womb at the time when 
their father defendant No. 5 sold the suit land in 1086 cannot object to the alienation made by 
their father, and he referred to s. 270({1), Mulla’s Hindu Law, 7th edition. Now the oases shown 
by Mr. Joshi support the view that a son born after the alienation of a joint family property 
of his father can question the validity of that alienation if at the time of the alienation there 
were any other coparceners who had neither consented to the alienation nor ratafled ıt afterwards. 
In the present case it is quite true that none of the present plaintiffs had been born or conceived 
at the time of the sale-transaction the validity of which is questioned by them in this suit. All 
of them were born subsequent to that alienation. But the natural brother Maruti Ganpati was 
alive at that time and it is not alleged by the contesting defendants that the said Maruti Ganpati 
who was in existence at the time of the suit alienation had consented to the same at that time or 
had ratified the same afterwards. From the ages of the plaintafis given in the plaint it appears 
that they ware all born before their natural brother Maruti went in adoption in 1942. It is not 
alleged by the defendants that Maruti Ganpat although not a consenting party tothe alienation 
made by his father had afterwards ratified that alienation before any of the plaintiffs were born. 
Considering the authorities shown by Mr. Joshi and the undisputed facta of the present case I am 
inclined to take the view that it is quite competent to the plamtiffs to bring a suit like this one. 
It is mentioned in s. 270(%) of Mulla’s Hindu Law, 8th eda., that, if before the sons alive at the 
time of the alienation are all dead another son is born, in the provinces referred to in s. 260, 
the alienation may be set aside at the instanoe of the latver also, unless before his birth, the former 
ratified ib or their cause of action is lost by limitation. But in the provinces referred to in s. 259, 
only the members who did not consent to the alienation may recover their shares; and if they 
die without doing so or if their right is barred, the alienation becomes unimpeachable. Now the 
provinces mentioned in s. 260 of Mulla’s Hindu Law, 9th edition, are Bengal and United Provinces, 
whereas those referred to in s. 259 of Mulla’s Hindu Lew are Bombay, Madras and Central 
Provinces. From what is stated in s. 270({2) of Mulla’s Hindu Law, Sth edition, it appears that 
in the Bombay Province it is anly the members who were alive at the time of the alienation bus 
who had not consented to the same, who can challenge that alienation to the extent of their shares 
and that if they die without questianing the validity of the alienation their after-born sons are 
not entitled to challenge the alienation. Now it is remarkable to note that Jinwarsa Gangasa’s 
case referred to above was decided by Nagpur High Court and Ohandramons’s case referred to 
above was decided by Madras High Court. Oonsidering these two authorities it cannot be doubted 
that even in the Bombay, Madras and Central Provinces a son born after the alienation of joint 
family property by his father can question the validity of that alienation if he is born before the 
non-consenting members die or ratify the alienation. In the present cese as already shown all 
the plantıffs were born before the natural brother Maruti Ganpati civilly died by reason of his 
adoption in 1042 and it is not alleged by the defendants that before the plaintaffs were born 
Maruti Ganpati had ratified the alienation in suit to the extent of his one-half share in the suid 
land.” 

On a the Assistant Judge held that though the alienation was not otherwise 
valid or binding, the plaintiffz had no right to enge it and dismissed the plaintiffs’ 
suit, observing as follows :— 
~ "The learned pleader for the appellants contends that whatever might be the view of the 
High Courts including those of Madras and Nagpur, the view of our High Court is clear and specific 
and must be binding on us. In Shontoya v. Mallappa, 40 Bom. L. R. 1029, plaintiffs Nos. 1 to 6, 
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who were brothers forming a joint Hindu family with their father, brought o suit to set aside an 
alienation made by their father, which was not for payment of antecedent debts or for legal 
necessity. At the time of the alienation the joint family consisted of plaintiff No. 1, and his 
father, mother, and a step-brother who subsequently separated from the joint family. Plaintiffs 
Nos. 2 to 6 were born subsequent to the date of the alienation. It was held on those facta that 
exoept for plaintiff No. 1, the other plaintiffs were not entitled to question the validity of the 
alienation ; and even plaintiff No. 1 could question it to the extent of his one-fourth share only, 
to which he would have been entitled at the timo of the alienation. This decision was based on 
an elder ruling of this own High Court, in Naro Gopal v. Paragauda, 19 Bom. L. R. 69. In the 
Gujarat OU Msils and Mamufacturing Co. Lid. v. Shabarbhat, 45 Bom. L. R. 507, the position in 
law has been set out as follows: (1) the cause of action to set aside an alienation not for 
necessity arises at the time of the alienation. (2) Only a coparcener born at the time of the 
alienation, or those conceived and subsequently born alive, and who did not assent to the alienation 
can sue to set it aside. (8) Ifa coparocener, entitled to do so, successfully challenges the alio- 
nation, his action enures for the benefit of all the members of the joint family who did not assent 
to the alienation. (4) An after-born son not being so entitled, cannot sue to set aside the alie- 
nation. I think the view of this High Court whioh is so specifically set out in the above decision. 
is binding on us and it must be held that the present plaintiffs who were neither born nor conceived 
at the time of the suit alienation have no right to sue. 

Tho general rule accepted by all High Courta is that a member of the joint family must be 
content with the family estate as he finds it at his birth or, at any rate, he cannot complain of 
anything done before the period of gestation. From this rule, is directly deduced by this High 
Court the absolute bar we find propounded in the ruling cited above at serial No. 2. This High 
Court is not prepared to admit an exception, as some of the other High Courts have dane, that 
if the ohid, who objecta to the alienation of the property comes into exstence, or is conceived 
after the alienation, but during the life of a previously born child, then that overlapping of the 
2 lives enables the later born child to contest the validity of the father’s act. In a recent case 
which went to the Privy Concil from the Allahabad High Court, Shri Udari Nirwont v. Surajpal 
Singh, 47 Bom. L.R. 599 their Lordships doubted whether thse general proposition limiting the 
nght of an after born child to resist the claim of an encumbrance on the family estate correctly 
expresses the law in all respecte. They thought, on the facta of the case, that it was not necessary 
to determine the point because it was at least admitted in Allahabad that the absolute rule, aa 
found in Bombay had an exception engrafted on it, as already set out. Their Lordships were, 
therefore, cantent to assume the accuracy of the general proposition, as it stood with the engrafted 
exception because on the facts of the case they were dealing with entirely [sio] came under that ax- 
ception. One does nob know what view their Lordships would have takan if the exception were 
not there asin Bombay. But since a view definitely contrary to the one held by this High Cours 
has not been taken in this Privy Council case, it is not possible to regard the view of this High 
Court as being over-ruled. I am also aware that under s. 270 of Mulla’s Hindu Law, (10th edition) 
the view is expressed that the Bombay decisions are not correctly decided (seo page 382). It 
may well be that the whole question may have to be reviewed especially in view of the doubt 
expressed in the Privy Council case cited above. Till then, the view of this High Court in Gujarat 
Ot] Mills v. Shakarbhas, referred to above, is binding on us.” 

The plaintiffs appealed to the High Court. 
The appeal oame on for hearing before Gajendragadkar and Vyas JJ., and they 
raised the following two questions and referred them to a full bench: 

(1) Whether, under Hindu law, a son who is neither born nor adopted at the time of the 
alienation made by the father is entttled to challenge the validity of the said alienations? and 

(2) Lf not, does he acquire the said right if at the time when he was born there is in existence 
another son who could have challenged the said alienation and who has not lost the said right? 

Gajendragadkar J. delivered the following referring judgment on March 8, 1953 : 


GAJANDRAGADEKAR J. This second appeal raises & short question of Hindu law, 
and that is whether the plaintiffs are entitled to challenge the alienation made by 
their father Ganpati in 1936 before they were either tten or born. The plaintiffs’ 
case is that, at the time when Ganpati made the alienation, his family consisted 
of himself and his son Maruti, who was then a minor. Maruti was given in adop- 
tion in 1042; but before he left the family by adoption all the plaintiffs had been 
born. Aoodrding to the plaintiffs, they are entitled to challenge the alienation 
made by their father in so far as it relates to the ahare to which Maruti was entitled 
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at the time of the alienation. The alienees, on the other hand, contended that 
it was Maruti alone who could have challenged the alienation and that the plaintiffs, 
who were both begotten and born subsequent to the alienation, haveno such right. 
The defence further wes that the alienation was binding against the plaintiffs on 
the merits because it was supported by legal necessity, or, in the alternative, by an 
antecedent debt. The Courts below have held that the alienees have failed to 
prove either legal necessity or an antecedent debt or benefit of the family in respect 
of the alienation ; but they have differed on the question as to whether the plaintiffs 
are entitled to challenge the alienation. The trial Court held that the plaintiffs 
were entitled to challenge the alienation and so he passed a decree in their favour 
in regard to a half-share in the suit properties. The appellate Court has come to 
the conclusion that, though the alienation was not otherwise valid or binding, the 
plaintiffs have no right to challenge it ; on that view he has dismissed the.plaintiffs’ 
suit. That is how in the present second a the only contention ich the 
plaintiffs seek to raise is that the lower a te Court was wrong in coming to the 
conolumon that they were not entitled to challenge their father’s alienation solely 
on the ground that they were not then in existenoe. 
F It may be stated at the outest that the deaision of the lower appellate Court is 
` based upon the view taken by a Division Bench of this Court in Gujarat OW Mills 
& Mfg. Co., Lid. v. Shakarbhat Motilal ; in this case Beaumont O. J., who deliver- 
ed the judgment for the Bench, has held that it is only a coparcener born at the time 
of the alienation, or those then conceived but subsequently born, who oan sue to 
have it set aside. According to the learned Chief Justice, the cause of action to set 
aside the alienation not for necessity arises at the time of the alienation and no fresh 
cause of action can be said to arise ‘on the birth of a further coparcener’. In his 
judgment, the learned Chief Justice points out that a very number of cases 
dealing with this point were cited before the Bench, but that he did not think it 
necessary to go through them in detail since he was content to put the conclusions 
of the Court substantially on the strength of a decision of the Full Benoh of the 
Naapa TOON el a ig de ie This Nagpur decision is reported in 
Kashinath v. Bapurao?. The learned Chief Justice, therefore, merely enumerat- 
ed the three conclusions to which the Bench had arrived and indicated in his 
judgment that these conclusions derived sup from the decisions of the Pri 
Council in Ranodip Singh v. Parmeshwar Pr. and Lal Bahadur v. Ambika P ` 
It ia perfectly true that the decision in the Gujarat Oil Mils’ oase has not been dis- 
sented frem so far as this High Court is concerned and we would ordinarily have 
followed this decision and dismissed the present a But it has been urged 
before us that it is necessary that the correctness of this decision should be examined 
by a larger bench because, it is contended, this decision is inconsistent with the 
observations made by the Privy Council in Shri Udasi Nirwans v. Surajpal Singh". 
In this case, their Lordships of the Privy Council had oocasion to consider the right 
of the infant son to challenge the alienation made by his father prior to his birth; 
and, in doing so, Lord Porter, who delivered the judgment of the Board, observed 
that the proposition which was asserted before the Board was that a member of a 
joint family must be content with the family estate which he finds at his birth or 
at any rate he cannot complain of anything done before the period of gestation. 
He then added (p. 601) : ; 

“Upon this rule, it is admitted, there is engrafted an exception to the effect that if the 
child “who objecta to the alienation of the property comes into existence or is conosived after 
the alienation, but during the life of a child born ar concetved before alienation, then that over- 
lapping of the two lves enables the later born child to contest the valdity of the father’s act.” 
The judgment then goes on to add that (p. 602) : Se 

“Their Lordships do not think it necessary to determine whether this limitation upon the 
right of an after born child to resist the claim of an encumbrance upon the family estate correctly 
expresses the law in all reepects.’” 

Their Lordships proceeded to decide the case on the assumption that the proposition 
1 (1942) 45 Bom. L. R. 507. 4 (1925) L L. R. 47 AIL 795, vo. 
2 fion) Nag. 578, F.E. 5 toed) 47 Bom. L., R. 589, P.o. 
3 (1924) 27 L, R. 178, P.o. 
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was correct and they applied the exception which had been engrafted upon the said 
proposition because the evidence showed that there was overlapping of lives in the 
case before them. 

It would be noticed that in his judgment Lord Porter has made it olear that the 
decision of the Board should not be taken to express an approval of the limitation 
which was attempted to be put upon the right of an after-born son to ohallenge an 
encumbrance upon the family estate created before his birth. Mr. Bhalerao argues 
that this expression of opinion virtually served to throw doubt on the correctness 
of the view expressed by a Division Bench of this Court in the Gujarat Oil Mills’ 
case. If the matter had stood merely at the expression of this opinion by their Lord. 
ships of the Privy Council, we would have been reluctant to refer this question to 
a larger Bench, -because the judicial decisions in support of the limitation which is 
imposed upon the infant’s right to challenge prior alienations made by his father 
were not cited before the Board and the point was obviously not argued before them. 
But what has weighed with us in deciding to refer this question to a larger Benoh 
is the criticism made by Mr. Justice Mukherjee, who has edited the eleventh edition 
of Mulla’s Hindu Law. The learned editor has considered this question in great 
detail in para. 270 of the present edition of Mulla’s Hindu Law. He has 
examined the Privy Counoil decision in Lal Bahadur’s case and the Full Bench deci- 
sion of the Nagpur High Court in Kashinath v. Bapurao, on which this Court substan- 
tially relied, and he has expreesed his opinion that the Bombay and the Nagpur 
decisions are not correctly decided. Prima facie there appears ta be considerable 
force in the observations made by the learned editor; and apart from that, we 
think these observations are entitled to respect since they proceed from an editor 
of such high eminence as Mr. Justice Mukherjee. Mr. Chandrasekhara Aiyar, 
who has edited the eleventh edition of Mayne’s Hindu Law, has also expressed the 
same opinion, at page 600: 

“If the alienation”, says the learned editor of Mayne, “was invalid, he (the subsequently 
born son) acquires a ahare in the whole property including the portion purported to be alienated 
because it was bad even at its inception and did not ın law diminish the corpus of the joint family 
The learned author expressed the view that (p. 500) : 

“Doubts with regard to his rights must be taken to have been set at rest by the recent de- 

cision of the Privy Council in Akhara Udast Nirwant v. Surajpal Singh.” 
Having set out his view on these lines, the learned editor has merely referred to the 
Bombay view as a contrary view in his foot-note at page 500. With respect, we 
would like to add that their Lordships of the Privy Counoil did not consider this 
point on the merits and have merely contented themselves with the observation 
that they should not be deamed to have accepted the limitation which is sometimes 
put upon the rights of a subsequently born infant to challenge the prior alienation. 
It would perhaps be legitimate to say that this amounts to an expression of doubt; 
but then it would not be acourate to conclude that these observations amount to 
a contrary decision by the Board. However that may be, sinoe the learned editors 
of the recent editions of two important text-books on Hindu law have strongly ex- 
pressed themselves on this question, we think we would be justified in direoting 
that the papers of this case should be placed before the learned Chief Justice to enable 
him to constitute a larger Bench to consider this question. 

The facts found by both the Courts below are in favour of the appellants. If 
the appellants are held entitled to challenge the alienation made by their father, 
adecres wouldhaveto be passedin their favour, asindeed it was passed by the learned 
trial Judge. Their right to dispute the validity of the alienation is, however, chal- 
lenged on the ground that they were neither born nor begotten at the time of the 
alienation. The appellante’ case is that this limitation itself is not justified by the 

rinciples of Hindu law, and, if it is, an exception ought to be engrafted on this 

imitation by which their rights to challenge the alienation should be recognised, 
because they were all born before Maruti, who was alive at the time of the alienation, 
left the family by ea In other words, the overlapping of the lives of Maruti 
and the plaintiffz should enable the plaintiffs to contest the validity of the father’s 
alienation, A 
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The questions which we would, therefore, refer to a Full Banch are: 
(1) Whether, under Hindu law, a son who is neither born nor begotten at the time of am 
alienation made by his father, is entitled to challenge the validity of the said alieustlon? ` 
If not, does he acquire the said right if, at the time when he is begotton or born, there isin 
existence another son who could have challenged the alienation and who has not lost the said 
right? 
The plaintiffs would be entitled to suoceed if either of the two questions is answered 
in the affirmative, They would fail if both the questions are answered in the nogative. 


The appeal was heard by a full bench composed of Ohagla O. J., and Dixit and 
Shah JJ. 


Y. V. Ohandrachud, for the appellant. 
R. A. Jahagirdar, with M. G. Chitale, for the respondent. 


OmaaLa O. J. The facta giving rise to this full bench are very few. Ganpati, 
who is the father of the plaintiffs, made an alienation of joint family property in 
1936. At that time the joint family consisted of Ganpati and his son ti who 
was at that time a minor. Murutileft the joint family in 1942 as he wae given away 
in adoption, but before the adaption took place the plaintiffs were born to Ganpati. 
The plaintiffs filed the suit to challenge this alienation and the trial Court held that 
the alienation was not eupported by necessity. The trial Court also held that the 
plaintiffs were entitled to challenge the alienaticn and passed a decree in favour of 
the plaintiffs. In appeal the lower appellate Court concurred with the finding of 
the trial Court with regard to the necessity for the alienation, but on the question 
of the right of the plaintiffs it came toa contrary conclusion and dismissed the plaint- 
iffs’ suit. The matter then came in second appeal before Mr. Justice Gajen ~ 
kar and Mr. Justice Vyas and they raised the two following questions and referred 
them to the full bench, and the two questions are : - 

(1) Whether, under Hindu law, ason who is neither born nor adopted at the time of the 
alienation made by the father is entitled to challenge the validity of the said alienation? end 

(2) Ifnot, does he acquire the said right if at the time when he was born there1s in existence- 
another son who could have challenged the said alienation and who has not lost the said right? 
A large number of authorities have been referred to us at the bar, but before we deal 
with them it is necessary, in our opinion, to enunciate certain principles, and having 
enunciated these principles, we will consider the authorities to see whether these 
authorities support there principles or are in any way inconsistent with them. 

The first principle is that a person born in a coparcenery is entitled to the property 
which is in, existence at the time when he enters the coparcenery. As it has been said, 
he must take the joint femily property as he finds it. The second principle is that 
if a father alienates property and that alienation is not supported by necessity, then 
the alienation is not vaid but vcidable. The question that we have to consider is, 
firet, whether a son born after the alienation is entitled to challenge the alienation 
made by his father ; in the second place, if he has such a right, whether that right, 
is unlimited ; and in the third place, whether there are any limitations upon that right 
and if so, what limitations. It follows as a consequence from the proposition we have 
just stated that an alienation ig not void but voidable, that an born, son has no 
right in the alienated property. Till the alienation is successfully challenged, the 
alienation is good, and therefore when the after born son enters the coparcenery, he 
cannot claim to take any interest in the alienated property. It is also clear that if 
at the date of the alienation there is a ron in existence, unless he consents to the 
alienation, the alienation would not be binding upon him, and therefore he can 
challenge that alienation. I+ is also well settled that the alienation can be challenged 
within 12 years from the date of the alienation. After 12 years the right to challenge 
would be barred. ‘Therefore, there is no dispute as to the right of a son who was in 
existence at the date of the alienation and who has not consented to that alienation 
to challenge the alienation. The difficulty arises with regard to an after-born son 
who was not in existence at the date of the alienation. It may be suggested that as 
he had no right in the TE Be ated he would have no right to challenge the 
alienation. On the other hand, the right to challenge the alienation accrues to the 
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son who was in existence at the date of the alienation, and the rea] question that we 
have to consider in this full bench is whether the faot that the after-born son was in 
existence during the time that the son who bad a right to challenge continued to 
remain in the joint family, gave him also the right to challenge the alienation. 

Now, in order to decide this question we must firet consider what is the nature of 
the right that tha son has to challenge the alienation. It would be fallacious to 
suggest that the right of the son who was in existence at the date of the alienation 
ta chall the alienstion is a purely personal right. A personal right isa right which 
enures only for the parson asserting that right. When the son challenges the aliena- 
tion and if the challenge is su and the alienated property is brought back into 
the joint family, the property enures not only for the benefit of the Sree son 
but it enures for the benefit of the whole family. Therefore, the right to challenge 
which Hindu law gives to a son who waa in existence at the date of the alienation is 
not a right personal to him ; it is a right which he exercises on behalf of the family; 
it is a right which he exercises for the benefit ot the family. If that is the nature of 
the right and while that right is subsisting, anotherson is born, does that son get the 
tight which the elder son had to challenge the alienation 1 It is diffioult to understand 
on principle why the subsequently born eon should not be in ip skate to avail himself 
of the right which had already accrued to the elder son to challenge the alienation. It 
is perfectly true that the right to challenge an alienation constitutes one cause of 
action ; it does not acarue every time a new son is born. It is also true that limi- 
tation runs from the date of the alienation. But the cause of action having already 
acarned and the cause of action subsisting when the subsequently born son comes 
into the family, it is difficult to understand why that subsequently born son could 
not challenge the alienation as much as the earlier born son. The position would be 
different if the subsequently born son came into the family after the death or adop- 
tion of the earlier born son or he came into existenoe after the right to challenge had 
been barred by limitation. In such a case when the subsequently born son came into 
the family, he would have no right subsisting which he oould avail himself of. There- 
fore, the question that we have to decide narrows itself down to this, viz. whether, 
when a father alienate joint family property and at that time he has a son who does 
not consent to the alienation and who has the right to challenge the alienation, 
and while that right is subsisting in that son and the right has not come to an end 
either by limitation or by his death or adoption, another eon is born to the father, 
whether there is anything in principle which should deprive the subsequantly born 
son of challenging the alienation. our opinion the answer to this question must 
depend to a large extent upon what view we take of the right of the son to challenge 
the alienetion. If we take the view that the right is y personal, that it enures 
only for his benefit, and that he alone can exercise it, then undoubtedly the subse- 
quently born son could not avail himself of that right. But if we take the view, aa 
we do, that the right is not purely personal, that the right is a right that belongs to 
the joint family, that it is a right, if nct in joint family property, to joint family 
property, then on principle we must come to the conclusion that this right which was 
in existence when the born son came into the family was exercisable by that 
after-born son as much as it could have been exercised by the son who was in existence 
at the date of the alienation. , 

This full bench has been necessitated by a judgment of the division bench of this 
Court which has taken a contrary view, and that view is to be found in the docigion 
reported in Gujarat Oil Mills & Mfg. Co., Idd. v. Shakarbhai Motilal. In that case 
plaintiff No. 1 and his father who was defendant No.2 formed a joint Hindu family 
and while plaintiff No. 1 was a minor his father made a certain alienation. Plaintiff 
No. 2 was born subsequently to defendant No. 2. The two plaintiffs then filed a suit 
to challenge the alienation. Plaintiff No. 1 died PTE suit. The defendants 
contended that the suit had abated as plaintiff No. 2 no cause of action himself 
and no cause of action survived to him from plaintiff No. 1. Sir John Beaumont, 
Chief Justice, and Mr. Jpstice Sen accepted the contention of the defendants and 
held that the suit had abated. It will be noticed that plaintiff No. 2 was born while 

1 (1949) 45 Bom. L. R. 507. : 
L, R.—28, 
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plaintiff No. 1 was still in existence ; in other words, plaintiff No. 2 was born at 4 
time when plaintiff No. 1 had the right to challenge ike aljenation, and in fact he 
challenged that alienation by filing a suit making his brother a party plaintiff. 
The learned Chief Justice held against the plaintiffs largely on the basis of a full 
bench judgment of the Nagpur High Court in Kashinath v. Bapurao'. The learned 
Chief Justice at p. 509 lays down three propositions. The first is that the cause 
of action to set aside an alienation not fcr necessity srises at the time of the aliena- 
tion, and no fresh cause of action arises on the birth of a further coparcener. This, 
with respect, is unexceptional. The second proposition is: only a coparcener born 
at the time of the alienation, or those conceived and subsequently born alive, and who 
did not assent to the alienation, can sue to set it aside. The learned Chief Justice 
points out that on this question opinions differ, but according to him the matter is 
concluded by a decision of the Privy Counoil in Lal Bahadur v. Ambika Prasad*, 
and he further adds that this view is supported by the general rule that a ocparcener 
- under the Mitakshara system takes only a share in the ooparcenary property as 
existing at his birth or adoption. The third proposition is that if a coparoener, 
entitled to do 80; su challenges the alienation, his action enures for the 
benefit of all the members of the joint family who did not assent to the alienation. 
Again, with respect, that is a correct proposition. Then the learned Chief Justice 
goes on (p. 509) : 3 
“,..But in my view it cannot be said to follow from this that the challenging ooparoener 

is suing in a representative capacity, at any rate, so far as relates to members not in existence 
at the time of the alienation. I do not see how a plamtiff in a suit can represent persons who 
have no right in themselves to sue.” 
With to the learned Chief Justioe, he was perhaps technically right that 
plaintiff No. 1 could not represent plaintiff No. 2 but once he conceded that the 
suit filed by T No. 1 was for the benefit of the joint family, it is difħoult to 
understand why on the death of plaintiff No. 1, plaintiff No. 2 could not main- 
tain the action. It would not be true to say that plaintiff No. 2 had no cause of 
action which would entitle him to continue the suit. As already pointed out, the 
cause of action having accrued to plaintiff No. 1 who was alive at the date of the 
alienation, the cause of action was for the benefit of the joint family and any member 
of the joint family could avail himself of that cause of action. Again, with respect, 
the learned Chief Justice has fallen into an error when he takes the view that 
plaintiff No. 2 could not continue the suit because he was not the heir or legal re- 

resentative of plaintiff No. 1. The right of plaintiff No. 2 arose not out of 
feirahip but out of survivorship, a principle well understcod in Hindu law. 


' Now, we must first look at the decision of the Privy Council on which reliance has 
been placed by the learned Chief Justice. Turning, therefore, to the case of Lal 
Bahadur v. Ambika Prasad, in that osgo Ram Din and his brother Pateshwari were 
the managere of a joint Hindu family and they mortgaged certain joint family pro- 
perty in 1895. Ram Din had two sons Awadh Behari and Jantri Prasad. In 1895 
Awadh Behari was about 13 years old and Jantri Prasad was about 3 years old. The 

laintiffs in the suit were the sons of Awadh Behari. In 1904 Pateshwari and Ram 

in, the managers, sold the property to pay off the mortgage debt and the two sons 
of Awadh Behari filed the suit in 1919 to challenge the sale, and two questions arose 
before the Privy Council. One was whether the sale which the grandsons were 
challenging could be supported by necessity, and the other question was whether the 
grandsons could maintain the action. The Privy Council held that inasmuch as the 
sale was effected in order to discharge an antecedent debt, it was binding upon the 
plaintiffs, and what we have to consider i£ whether the Privy Council has expreseed 
any opinion on the second question which could be binding upon us. It is perfectly 
true that at p. 797 the Privy Council does say thatin 1895 theeons of Awadh Behari 
were ill unborn, and they go on to observe : 
‘This, as will later appear, is one of the most important facts in the oase. It follows 
from it that these two mortgage deeds have always been binding on the respondents.” 


1 [1940] Nag. 578, rz. ©.. ^ 8 , (1995) L L. R. 47 ALL 795, P.o. 
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Oonsiderable emphasis has been placed upon this passage by Mr. Jahagirdar who 
appears for the Jeena and he contends that this is a clear enunciation by the 
Privy Council of the law on the subject, and the law on the subject acoording to him 
is that the sons of Awadh Behari could not challenge the transaction because they 
were unborn in 1895. The Privy Oouncil poses the two questions that arose for its 
decision at p. 799 and we have already stated what the two questions are, and at the 
bottcm of p. 799 their Lordships point out that . 
“they will deal first with the answer of substance which the appellants mako to the suit. 
If this answer is well founded, the other issue, more technical in character and ane upon whish 
the Courte in Indie were actually divided, becomes académic,” 
Therefore, in the opinion of the Privy Council the question that really arose for 
decision and which ha 


able by both respondanta, Even so, for the reasons given, it faila.” 
It is difficult to understand how this observation of the Privy Council on which Mr. 
Jabagirdar relied can be considered as a decision binding upon us. Mr. Jahagirdar 
eays that even an obiter of the Privy Council is binding upon us and we cannot differ 
from the view expressed by the Judicial Committee. . Jahagirdar is perfectly 
right, but we fail to see what observation the Privy Council has made on the rights 
of after born sons with regard to alienation of joint family property. Excepting for 
stating the bald fact that the sons of Awadh Behari were unbornin 1895, there ia no 
discussion whatever as to whether the sons who were not born at the date of the 
alienation had any right to challenge the transaction, or, if they had, whether there 
is any limitation upon that right. It may also be pointed out that the ap before 
the Privy Council was capable of being disposed ofon the short question of limitation, 
because the sale that was challenged was of 1904 and the suit was filed in 1919. As 
a matter of fact mat pon was urged by Mr. Dunne as ap from his arguments 
at p. 796. But tbis decision in no view of the cage can be looked upon as an autho- 
ritative pronouncement on the rights of after-born sons in t of an alienation 
made by the father, the very question which we have to consider in this fall bench, 
whether the doctrine of overlapping applies and has any validity, has not even been 
referred to by the Privy Council. It is really in a subsequent decision of the Privy 
Council, to which we shall presently refer, that this doctrine has been adverted to. 
Before I refer to that decision, perhaps it would be better to explain what has been 
called the doctrine of overlapping. As I have pointed out, in order that an after- 
born son should have & right to challenge an alienation he must be born at a time 
when there is some coparcener in existence in the joint family who has a right to, 
challenge the alienation. There must be no gap between the existence of a copar- 
cener who has a right to challenge and the birth of a son who enters the coparcenary 
subsequently. Therefore, the twa lives, viz. the life of the aon who has a right to 
challenge and the life of the subsequently born son must overlap, and that is the 
doctrine of overlapping which the Privy Gouneil considered in s subsequent casein 
Shri Udasi Nirwans v. Surajpal Singh!. In that case the alienation was a mortgage 
which was of 1920 and the alienors were one Shoo Mangal Singh and his nephew 
Surajpal Si and the coparceners who were challenging the alienation were the sons 
of Burajpal Si and they were four in number. One son Sheo Pratab Singh was 
born in 1918, that is, he was in existence at the date of the alienation. The other 
three sons were born after 1920, that is, after the date of the alienation. It was held 
by the Courts below that tho alienation was not supported by necessity, and it is 
rather significant to note that the appellanta before their Lordships were represented 
by Sir Thomas Strangman and there was no appearance for the respondents, and in 
order to succeed it was necessary for Bir omas § to urge that the 
after-born sons had no right to maintain an action for enging the alienation. 
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Sheo Pratab Singh had died in 1923 and the mortgage ion was being chal- 
lenged by the other three sons who, as already stated, ‘were all born after 1920. 
It is clear from the judgment of the Privy Council at p. 601 that the two defences 
which were set up were—firstly, that the infant sons of Surajpal Singh were not entitled 
to contest the liability of the -a estate as security for the mortgage debt, and, 
secondly, that in any case the liability was incurred in order to repay their father’s 
antecedent debt. The Privy Council points out: 

‘‘,,.In support of the former proposition it is asserted that a member of a joint family must 
be content with the family estate as he finds it at his birth or at any rate he cannot complam 
of anything done before the period of gestation. Upon this rule, it is admitted, there is engrafted 
an exception to the effect that if the child who objects to the alienation of the property comes into 
existence or is conceived after the alienation, but during the life of a child bom or conceived 
before alienation, then that overlapping of the two lives enables the later-born child to contest 
the validity of the father’s act.” 


Therefore, the Privy Council clearly enunciates the principle of Hindu law that a 
member of a joint family must take the property of the joint family as he finds it, 
when he is born. It was open to contend from that principle that no subsequently 
born son can challenge an alienation because the alienated property had ‘already 
gone out of the joint family, and therefore the Privy Counoil points out that upon 
that principle an exception is engrafted and the exception is the doctrine of overlap- 
ping to which reference has already been made. The doctrine is clearly and suc- 
cintly set out by the Privy Council in the passage we have just referred to. Then at 
p. 602 their Lordships go on to observe: 

‘Thair Lordships do not think it necessary to determine whether this limitation upon the 

Tight of an after-born child to resist the claim of an encumbrance upon the family estate correctly 
expresses the law in all respecta.” 
Their Lordships here are dealing with the limitation which they have just suggested 
exists upon the principle that an efter-born child cannot challenge analienation, and 
then they go on to say that they will nct consider whether this [imitation is correct 
in all respecte. In other worde, it was not necessary for their Lordships to consider 
whether the limitation was not as reetricted and narrow as it was admitted at the Bar. 
On the facta of the case it was sufficient for the Privy Council to hold that there was 
overlapping and in view of the overlapping the after-born son had a clear right to 
challenge the alienation. 

Mr. Jahagirdar contends that this is not a decision of the Privy Ccuncil at all ; 
it is merely an admission of counsel at the Bar and the decision is based upon the 
admission. Now, we must take note of the fact that members of the Bar are not ina 
habit to make admissions of law on ne points and on points which are con- 


clusive of the case they are arguing, unless the admission proceeds on a ition 
that the admission they are ing is on & point of law which is established as 
finally and definitely settled. The Privy Oouncil in giving ite decision does pane 
the admiesion as representing settled law. The decision of the Privy Council would 


have been entirely different if it had not acted upon this admission, and therefore in 
acting upcn the admission it put its own imprimatur upon the admission made at 
the bar. Therefore, there is much more to this decision than a mere admisgion made 
by counsel at the Bar. If the decision did not turn upon that admission or the de- 
cision was not based upon that admisaion, then perhaps Mr. Jahagirdar was right 
that we should not attach much importanoe to that admission. But when that ad- 
mission was necessary for the very decision of the a and without which the appeal 
would not have been decided in the manner in which it was decided, then we must 
attach as much importance to that admiasion as if it was a decision given by the 
Privy Oouncil after consideration of the matter. 

It is not as if there was no basis for the admission made by counsel in this case. 
In the first place, when we turn to the very judgment of the bad High Court, 
which was the judgment appealed from, Surajpal Singh v. Panchattt Akhara’, 
at p. 493 Mr. Justice Bennett in his judgment states : 

“Another point urged in regard to this question of the existence of a minor son, Bheo Pratap 
1 [1939] A. L R. AIL 488. 
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Singh, in 1020 was that learned counsel for the plaintiff argued that the evidence of Surajpal 
Singh should not be accepted where he states that this boy survived until the birth of defendant 
4 and learned counsel proceeded to state that if that boy Sheo Pratap Singh didnot survive until 
the birth of one of the existing minors, then the existing minors could not challange the mortgage 
deed on the ground of want of legal necessity.” 

Therefore, what was being urged was that on the faota the doctrine of overlapping 
did not apply. To this the answer given by the learned Judge is (p. 493) : 

“This proposition is no doubt laid down in a ruling of the Madras High Court in Vis- 

vesvara Rao v. Surya Rao! in which it is laid down that there must be no gap betwean the death 
of one minor and the birth of the existing minors. Suchaproposition haa never been laid down 
by their Lordships of the Privy Council or by the Allahabad High Court.” 
Therefore, the Allahabad High Court went much beyond the doctrine of overlap- 
ping. In the view of the learned Judges of the Allahabad High Court, even though 
there was no overlapping, it would still be open to a later-born son to challenge an 
alienation. 

Turning to the judgment of the Madras High Court in Visweswara Rao v. Surya 
Rao’, which is referred to in the judgment of the Allahabad High Court, itis true, a8 
pointed out by Mr. Jahagirdar, that on'the facta of the case there was no overlap- 
ping. But the learned Judges have enunciated a certain principle with regard to the 
Tight of after-born sons and this is how the principle is stated: 

“An after-born son, not conceived during tho lifetime of his brother, which brother was, 

apart from the father, the only other coparomer of the joint Hindu family, cannot sue to set 
aside, as being without necessity, an alienation effected by the father without the consent of 
the son then living.” 
Therefore, they qualify the disability of an after-born son by saying “not conceived 
during the lifetime of his brother, which brother was, apart from the father, the only 
other coparoener of the joint Hindu family.” Therefore, it is clear that the disabi- 
lity which the Madras High Court imposed on an after-born son with regard to his 
ee to challenge an alienation was confined to a case where he was born at æ time 
when there was no coparcener in existence who had a right to challenge the aliena- 
tion, and again this is made clear in the judgment of Mr. Justice Stone as he then was 
at p. 687: 

“and by parity of reasoning, just as where the right of action possessed by the copar- 

oeners existing ab the time of the alienation, if barred, is lost, not only by them but also by any 
member of the family later-born if they allowed the period of limitation to expire, so it is also 
lost if those persons who were in existance at the time of the alienation lost that cause of action 
by death before there came into existence the after-born child; for the after-born child has got 
no right of action in himself, no individual and separate cause of action that springs up immediately 
he is born, but bis right to contest, if any, is derived from the right that those in existence at 
the time of the ahenation who were not consenting had, and that right is lost to him when it is 
lost to them, and it is lost to them when they die, or, when they permit the period of limitation 
to expire.” 
It is clear from this observation that the view taken by the Madras High Court was 
that an after-born son had the same right whioh a eon bad who was in existence at 
the date of the alienation. It was only when that son lost the right either by death 
or by adoption or he permitted that right to lapse by limitation, that the right of the 
after-born son was lost ; in other words, the right of the son to challenge the aliena- 
tion and the right of the after-born son was oo-extensive. Therefore, the Privy 
Council when it acted on the admission of counsel had the views both of the Allaha- 
bad High Court and the Madras High Court atleast before them, and thereforeit would 
not be correct to say that the admission on which the Privy Council acted was not 
supported by any authority in India. i E 

ir John, Beaumont has also referred in his judgment to two Allahabad cases. 
One is Chukan Lal v. Kalu? and the other is Tulshi Ram v. Babu‘. In the first 
cago the Allahabad High Court seems to have held that a member of a joint Hindu 
family who was born after the alienation of the family property by another member 
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of that family cannot question the validity of that alienation. It does appear from 
the facts that the doctrine of overlapping did come into play, but the learned Judges 
haye not considered this doctrine at al and they have based the decision, as appears 
at p. 286, on this : 

“46 seams to us to be clear that a plaintiff can question the validity of an alienation of 
such property only in which he had an interest at the date of the alienation. If his interest came 
into existence subsequentty to the alienation, he cannot question the validity thereof.” 

‘As I have already pointed out, the right of a subsequently born son to challenge an 
alienation does not arise from his interest in the alienated p , but it arises from 
the fact that he can avail himself of a cause of action which had accrued to another 
ooparoener in the family. It also appears that the decision was based on estoppel, because 
it is pointed out in the judgment at p. 287 that the plaintiff's father who wae alive 
at the date of the suit never queetioned the validity of the transaction. Further, 
it is algo pointed out that as the alienation was made go far back as 1891, the presump- 
tion would be, in the absence of any evidence to the contrary, that it was made with the 
assent of the other coparceners then alive. Of oouree, if the alienation was made ` 
with the assent of the coparceners then alive, no question could possibly arise of 
challenging that transaction. The other case lays down that where an alienation of 
ancestral property is invalid as having been made without legal necersity by one mem- 
ber of the coparcenary without the consent of the rest, it is open to coparoeners to 
object to such alienation notwithstanding that they were born subsequently thereto. 
In this wide and general sense it is dificult to accept this proposition unless we take 
the view that an alienation made by the manager or the father is invalid and not void. 
Tf the alienation is invalid, then it is clear that the alienated property never went 
out of the coparcenary. In that view, undoubtedly, an after-born son would have a 
tight in that property and he could challenge the alienation. But on the facts of 
this case, although the learned Judges have not considered the doctrine of over- 
lapping, there was overlapping because the facta seem to be that one Ram Sahai 
had two sons Boli and Sunder and Boli left two sons Babu Lal and Munshi Lal. 
The alienation which was in the nature of a mortgage was effected by Ram Sahai, 
and the two song of Boli were born after the alienation. The suit was filed agai 
Sunder Lal, Babu Lal end MunshiLal by the mortgagee, and Babulal and Munshi 
Lal the alienation. Therefore, Babu Lal and Munshi Lal were alive when 
the right to challenge subsisted in Sunder Lal, who had not consented to the aliena- 
nation, and therefore even on the principle that we are suggesting this decision can 
be supported. . 

The decision on which Sir John Beaumont placed great reliance in his decision in 
Gujarat Oil Mills & Mfg. Co., Idd. v. Shakarbhat Motilal! is the decision ofthe Full 
Bench of the Nagpur High Court in Kashinath v. Bapurao?. There the alienation 
was aena by a son who was not born at the time of the alienation, but at the 
time of the alienation there was a son and there was clearly an overlapping of the two 
lives. In the decision of the Full Bench the learned Chief Justice has stated certain 
principles. Having stated those principles at p. 583 he winds up by saying : 

“But if a son is in existence and does not consent and then another son is born ; or if within 
the period of limitation for the bringing of a suit the son in existence dies and another son is born 
the position is not so plain.” 

But, with very great respect to the learned Chief Justice, when we look at the judg- 
ment, he has not considered the doctrine of overlapping. He has considered the 
uestion as to whether the alienation is void or voidepls and he has also considered 

e question that the alienation constitutes one cause of action. He states his 
conclusions at p. 506, and one of the conclusions to which he arrives is : 
` “If a coparcaner having such a cause of action sues he sues for the benefit of coparceners 
generally (other than the alienating coparcensr).” 

But then he follows up by saying : 
“If a coparcener is not in existence when such a cause of action arises he cannot sue.” 


The learned Chief Justice has not considered what is the effect of the cause of action 
“1 (1043) 45 Bom. L. B. 507. 2 [1940] Nag. 573, T.B., 


1958.] ` SHIVAJI GANPATI V. MURLIDHAR (F.B.}—Chagla C. J. 439 


being for the benefit of coparceners generally and not for the benefit of the son in 
existence at the date of the alienation. Mr. Jahagirdar has drawn our attention to 
the fact that the learned Chief Justice considered the judgment of the Privy Council 
in Lal Bahadur’s case as having laid down the proposition that only a son in existence 
can challenge the alienation. But I find that after discussion of that cage at pa 585 
the learned Chief Justice pointe out : 

“I feel that this case, on the point under discussion, is not binding on us” 


And all that he says is that it contains an observation that alienstions are binding 
on the after-born to which weight must be attached because it constituted a step 
necessary to the conclusion that these were binding antecedent debts. It is rather 
curious to note that although the learned Chief Justice was a party to the decision 
in Visvesvara Rao’s case, he has just made a passing reference to that decision and 
he hag not explained how that decision was arrived at. Then there is the judgment 
of Mr. Justice Bose who concurred with the learned Chief Justice, and Mr. Justice 
Bose, with respect to him, has based his judgment upon the view that the effect 
of an alienation is to bring about a notional partition and bring the apenas aes a8 
tenant-in-common who would thereupon demand the right to have the 
divided by metes and bounds. With very great respect, that is not © ocr 
of the consequence of an alienation by the father or the manager. An alienation 
is looked upon as a notional partition only for one purpose and that is to determine 
the share that the alienes geta on the alienation taking place. But it will be E 
neous to think that the effect of an alienation ie to disturb the a E (nein 

have the dissenting judgment of Mr. Justice Grille, and in my opinion th 

Judge correctly states the position when at p. 603 he observes : 

“if the alienation is found to be void, or rather invalid, in respect of some of the property 
purported to be alienated, then a subsequent-born son is entitled to a share in thas property, and, 
#0 long as the cause of action, which arses at the time of the alienation and at no other time 
subeista, that son has a right as personal to him as that of the deceased brother, mdependent 
of him but like him as a member of the coparcenary, to challenge the transaction.” 

In my opinion, therefore, the view propounded by Sir John Beaumont in Gujarat 
Ou Mills UN. Co.'s case must be deemed to bave been overruled by the decision in 
Shri Usdasi Nirwani v. Surajpal Singh'. Even otherwise, in my opinion, 
Gujarat Oil Mills Mfg. Co.’s case was wrongly decided. 

© may look at some of the decisions which were referred to at the Bar. _ The first 
is a decision of the Allahabad High Oourt in Ranodip Singh v. Parmeshwar Prasad’. 
That is a judgment of the Privy Council ‘and oally the only point it decides is & 
question of limitation. In that case the alienation took place in 1893 and the suit 
was instituted in 1920 and limitation as found by the Privy Council began to run 
from 1893. The suit was filed by four plaintiffs who challenged the alienation. 
Plaintiffs Nos. 1 and 2 were in existence at the date of the alienation, but the other 
two plaintiffs were born after that date. It was conceded before the Privy Council 
that the suit would not be saved if brought by the first three plaintiffs alone, but what 
was contended was that plaintiff No. 4 waa entitled to the atende period in view 
of his minority, and what was sought to be ER upon was 8. 7 of the Limitation 
Aot read with s. 6 of the Aot, and the answer given by the Privy Council was a very 
simple one and that was that insamuch as P intiff No. 4 was not in existence at 
the date of the cause of action, viz. 1893, he having been born in 1900, plaintiff No. 4’s 
birth did not create a fresh cause of action or & new starting point from! which limi- 
tation should begin. 

Then there is a judgment of the Allahabad High Court in Bhup Kunwar'v. Balbir 
Sahai*. In that case the joint Hindu family consisted of the father and his son and 


the father executed a mortgage of some of the joint family pro . Boon after 
the execution of the m .the son who was & minor under the guardianship of 
his uncle filed a suit for a tion that the mo was not binding on the joint 


family property as it had been made without 1 necessity. While this suit was 
pending, another son was born to the mortgagor. The first eon died and subsequently 
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the mortgagee brought a suit against the surviving son for the enforcement of the 
mortgage. The first suit had y been dismissed. A contention was put for- 
ward that the minor defendant was not entitled to challenge the mortgage which was 
executed before he was born, and the learned Judges of the Allahabad High Court 
took the view that it seemed to them impossible to contend that the minor defendant 
had no locus stands to challenge the validity of the mortgage deed in suit. They 
point out that it was quite olear that at the time the document was executed there 
‘was in existence a son of the mo r. It was further clear that no question of the 
consent of the son to the alienation could be raised, and because of this fact that 
there was in existence a son of the mortgagor at the date of the alienation and the 
minor defendant was born during the lifetime of that son, the Allahabad High Court 
came to the conclusion that it could not be argued that the minor defendant was not 
entitled to object in the suit to the validity of the mortgage. The learned Judges 
further point out at p. 197 that before the previous suit was decided the minor 
defendant had come into existence, and had thus come to have an interest of his own 
in the estate, an interest which was quite distinct from that of his brother and his 
father. That being eo, the learned Judges could not see how at the time the suit 
came to be decided it could be said that the minor defendant was represented by 
his minor brother the plaintiff, whose interest was totally distinct from his own. 
Therefore, the Court rejected the argument that the minor defendant was bound by 
the judgment of the previous suit. 

Then there is a decision of the Madras High Oourt in Rajah Vasi Reddi v. Lakshmi- 
narasimham!. In that case the mortgage was executed ‘by a Hindu father on be- 
half of himself and his minor son and subeequently another son was born to the father. 
The mortgagee sought to enforce the m e and filed the suit against the father and 
his two sons. The only point that the Court decided was as to the share that the 
alienee got from the alienor, and what was held was that in the Presidency of Madras, 
an alienee from a Hindu coparcener gets the share to which the alienor is entitled at 
the time of the alienation undiminished by any births or deatha in the family sub- 
sequent to the date of the alienation . The questicn as to whether a coparcener 
born subsequent to the alienation of joint family property could challenge the aliena- 
tion was considered and left cpen. Jahagirdar has drawn our attention to the 
observation of Mr Justice Venkataramana Rao at p. 919 where the learned Judge 
observes that the decision in Lal Bahadur’s case was a direct decision on the ques- 
tion of the right of an after-born son to challenge the alienation. But this disous- 
sion is concluded by the learned Judge at p. 922 by stating that 

“tho scope and effect of the Privy decision in Lal Bahadur v. Ambika Prasad 
may require consideration. But we think that, in the view we are taking of the share whioh the 
father is entitled to, it is not necessary to decide the point.” 

Therefore, this decision cannot be lookéd upon as a direct decision on the question 
of the doctrine of overlapping or even a direct decision as to the effect of Lal Bahadur’s 
case. 

There is a more direct decision which is reported in Bhagwat Prasad Bahidar v. 
Debichand Dogra*. That case decided that where in a joint Hindu family an aliens- 
tion is made by a father without necessity and without the consent of the sons then 
living, it is invalid not only against them but algo against any son born before they 
have ratified the transaction ; and Mr. Justice Fazl Ali at page 734 states the law 
in the following terms : 4 

“I agree with the learned author that there is nothing in the decision of the Judicial Com- 
mittee in Lal Bahadur v. Ambika Prasad to justify the view that the old Indian decisions were 
meant to be overruled. The principle underlying those decisions was merely this that though 
the unborn son had no right in the family property at the time of the alienation, yet on his birth 
he acquires a share in the family property as it then stands. Ifa previous alienation was validated 
by consent or failure to set it aside in time on the part of the other members of the family then 
in existence, the son who is born afterwards cannot question it because the alienation is no longer 
questionable and the property has validly passed out of the hands of the family. If, however, 
the alienation is still open to challenge, then it must be open to challange by the entire copar- 
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cenary which is interested in the property and which is continually enlarged by births as it is 
diminished by deaths.” 

Reference was also made by Mr. Chandrachud to the well known text book on 
Hindu Law by Mayne. We find, with respect to the learned author, that there are 
two inoonsistent itions with regard to the doctrine that we are considering. 
At p. 500 in the 11th edition the proposition is : 

“If the alienation was invalid he acquires a share in the whole property including the 

portion purported to be alienated because it was bad even at ita inception and did not in law 
diminish the corpus of the joint family property.” 
This proposition is based on the assumption that an alienation is void and not voida- 
ble. But the whole discussicn and debate before us has proceeded on the assumption 
that the alienation is voidable and not void. If an alienation is void, then really 
no question would arise for determination. Undoubtedly, in that event the after- 
born son will have an interest in the property attempted to be alienated because the 
property never went cut of the joint nis, The other proposition, which I suggest, 
with respeot, is the correct proposition, is to be found at p. 502 : 

“The right to challenge an alienation is only by reason of the interest in the family property 
and it is a right in every member of the coparcenary for the time being. As long as that right 
exists in the coparcenary, it would seem to be immaterial whether the grandson was alive at the 
date of the alienation or born subsequently.” ; 

The conclusion, therefore, I have come to on a review of the authorities and on & 
consideration of principles underlying Hindu law are these. If a father alienates 
joint family property without necessity, the alienation is voidable if there was a 
aon born or conovived at the date of thealienation. This sonhas a right to atin 
the alienation. This right may be lost if the son consents to the alienation. It 
may be lost if the son dies or is given in adoption. It may be lost by lapse of time. 
But if before the right ie lost another son is born, this after-bornson can avail himself 
of the right to enge the alienation as effectively as his elder brother could have 
done. Applying this principle to the facts before us, it is clear that when the aliena- 
tion was made in 1936 by Ganpati, he had a son Maruti. It has not been found asa 
fact that Maruti consented to the alienation. Therefore Maruti had the right to 
challenge the alienation. While the right still subsisted in Maruti, the present plain- 
tiffs to the suit were born and they were born before Maruti was given in adoption. 
Therefore, the right which Maruti had could be availed of as effectively. by the plain- 
tiffs as Maruti himself, and therefore, in my opinion, the plaintiffs had the right to 
challenge the alienation. 

The questions put to us are two, and on the facts the question which directly arises 
is the second question, viz. whether the after-born son acquires the right of challeng- 
ing the validity of the alienation, if at the time when he is adopted or born there is 
in existence another son who could challenge the alienation and who has not lost. the 
said right. That question I must answer in the affirmative. With regard to the 
first question, it is a larger and a wider question which raises the question whether 
the r-born son has an unlimited right to challenge an alienation. As I have 
answered the second ue in the affirmative, it follows that the right of an after- 
born son is not an unlimited right, but it is a right circumscribed in the manner 
I have indicated in the judgment. 


Drar J. I agree in the answers given by the learned Chief Justice and in the 
reasons given in support thereof. m the oases cited at the bar the folldWwing 
propositions will, I think, emerge: 

(1) Under Hindu law, as administered in the State of Bombay, a father may 
alienate family property for legal necessity or for the payment of an antecedent 
debt. In such 4 case, a son, whether in existence at the date of an alienation or born 
subsequently thereto, cannot challenge the same. 

(2) Where an alienation is not made either for legal necessity or for the payment 
of an antecedent debt, only a son in existence (that is, either born or begotten) at 
the date of the alienation may, by suit, challenge it. If the challenge is successful, 
it enures for the benefit of himself and a son though born subsequently to the aliena- 
tion. 
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(3) The general rule is that a son not in existence at the date of an alienation 
cannot challenge the alienation and he must take the family property as he finds it 
at his birth. To this rule, there-is an exception. 

(4) The exosption is that if a son is born subsequently to the date of an alienation, 
but during the life-time of a son in existence at the date of the alienation, he may, 
by suit, enge the alienation after the death of the latter or after the latter's 
adoption into another family. In such a case also, if the challenge is successful, it 
enures for the benefit of all. The exception is based upon the doctrine of overlap- 
ping of lives recognised by the Privy Council in Shri Udasi Nirwam v. Surajpal 
Singht. ; 

_ (5) The exception, above referred to, will not apply where the son in existence 
at the date of an alienation has either ratified the alienation or allowed the claim to 
challenge it to be barred by the law of limitation. 

- (6) The cause of action to challenge an alienation arises on the date of the aliena- 
tion. There is only one cause of action and there is no fresh ouse of action in favour 
of a subsequently born son. 

(7) The alienation is not void, but only voidable. 


Suan J. The facts giving rise to this second appeal which has been referred to 
us are few and simple. One Ganpati had a son by name Maruti. In the year 1936 
Ganpati disposed of certain Sanity properties. The alienation was not for purposes 
of legal necessity, nor was it for satisfying antecedent debts due by Ganpati. It 
was, therefore, an unauthorized alienation which was voidable at the instance of 
other copsroeners whose interests were affected thereby. Between the years 1936 
and 1942 three more sons were born to Ganpati. Inthe year 1942 Maruti was given 
inadoptionin another family. Thereafter suit No. 114 of 1947, out of which this second 
ap arises, was filed in the Court of the Civil Judge, Junior Division, at Barsi, 
by the three subsequently born sons of Ganpati by their next friend their mother for 
setting aside the alienation effected by Ganpati in the year 1936 ; and the question 
which arose for decision was whether the plaintiffs, who were admittedly not born 
at the time of the alienation, were entitled to institute a suit and to olaim that the 
alienation effected by their father in 1936 in so far as it rted to convey to the 
transferee an interest exceeding his half share in the landa was liable to be set aside 
at their instanoe on the ground that it was unauthorized. 

It was contended that the alienation could not be set aside at their instance, be- 
cause the plaintiffs were not in existence at the date of the alienation, and under 
Hindu law they were entitled only to such property as belonged to the joint family 
at the respective dates on which they were born. 

It may be necessary to state some of the well recognised propositions of Hindu law 
applicable to the Bombay State before any attempt is made to tackle the problem 
which has been debated before us. In the Bombay State a coparoener in a joint 
Hindu family without the consent of other coparceners is entitled to di of for 
consideration his undivided share in the family property, and that alienation is 
binding n that coparcener. The coparcener, who is & r of the joint fami- 
ly, may dispose of the interest of other coparceners iri the family property pro- 
vided the disposition is for purposes of legal necessity or for benefit of the estate. 
A coparoener who is a father may, besides exercising the powers of a manager, which 
he yo normally be, also dispose of family property for satisfaction of his antece- 
dent debts, which arenot immoral or illegal. If the aaa ey be ae is disposed 
of either by the father or the manager of the joint family for consideration but un- 
authorizedly, the alienation would affect his own interest in the estate, but not the 
interest of other coparceners in the family. If the alienation is without consideration, 
it would not affect the interest even of the alienating coparcener. 

Such an alienation is, however, not in law regarded as void, but it is voidable at the 
instance of those o0 ers whose interest is thereby affected. The other coparceners 
may assent to the eonia, or may even elect notto challenge the alienation; or they 
may allow the period of limitation provided for setting aside the alienation to elapse, in 
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which case the alienation cannot be challenged thereafter. Theright to avoid an aliena- 
tion is also recognised as a single and indivisible right, and the cause of action in 
respect thereof arises at the date of the alienation,and not at the date on which any 
new ooparoener comes into existence. A coparcener in existence at the date of the 
alienation may file a suit for setting aside the alienation, and a subsequently born 
coparoener may join him in getting that alienation set aside. But the cause of action 
ia the cause of action which arose at the date of the alienation ; and it is relying 
on that cause ofactionthat subsequently born coparceners may be entitled to join the 
ooparcener in. existence at the date of the alienation in getting the unauthorized aliena- 
tion set aside. Onoe the alienation is set aside, the right must operate in favour of all 
the members of the joint family, whether or not they were parties to the suit, and 
the property alienated would be restored to the family, and would re-acquire the 
character of joint family property and would be used, enjoyed and disposed of in the 
manner in which any other joint family p may be used, enjoyed or disposed of. 
These comparatively simple propositions of Hindu law in their application to the 
facts giving rise to this Sond appeal, raise queetions of some complexity. 
Admittedly at the date when the alienation was effected by Ganpati, Maruti 
wae the only other coparoener in the family in existence. He hada right to file 
a suit for setting aside the alienation effected by his father Ganpati to the extent 
of his one half interest in the family property, but Maruti did not file a suit for 
setting aside the alienation, and before this suit was instituted for setting aside the 
alienation, he had ceased to be a member of the joint family to which the plaintiffs 
belong. But three other coparceners who came into existence in the joint famil 
after the date of the alienation have filed the present suit relying upon the right lich 
for sometime at least could have been exercised by Maruti alone; and the question 
is whether the plaintiffs who are born after the date of alienation are entitled to 
file a suit relying upon the right which arose in the year 1936 to obtain a declaration 
that the alienation to the extent of one half interest was not binding upon them. 
The cases in whioh a suit may be instituted by a subsequently born coparoener 
in a joint Hindu family to set aside unauthorized alienations effected before he 
was born or begotten into the family may fall under four distinct heads : (+) where 
there is a sole surviving coparcener, and that coparoener disposes of the joint family 
property and thereafter another coparcener is born or begotten into the family ; 
(s+) when a member of a joint Hindu family at the time when there is a coparcener 
in existenoe disposes of joint family property, and the coparcener who was in exis- 
tenoe at the date of the alienation either dies or goes out of the family or otherwise 
ceases to be a member thereof, and a new oo ner comes into existence thereafter ; 
(iii) when a member of a joint Hindu iie disooesd of property and there is & 00- 
paroener in the family in existenoe, and during the lifetime of that coparcaner another 
coparoener ir born or begotten inta the family and subsequently the ooparcener who 
was in existenoe at the date of the alienation dies or goes out of the family, and (tv) 
where at. the date of the alienation by a member of the family, there are coparceners 
existing in the family and there are other coparceners born or begotten into the family 
subsequent to the date of the alienation, and a euit is instituted by the coparceners 
who were in existence at the date of the alienation and the coparceners who were 
subsequently born into the family for setting aside the alienation, and after the 
institution of such suit, the coparceners who were in existence at the date of the 
alienation die or go out of the ily before the date on which a decree is passed. 
So far as the first class of cases is concerned, there appears to be no dispute ‘that 


the sole ee ee is entitled to dispose of the property, and there is no 
limitation upon Tight vested in him in respect of purposes for whioh alienation 
may be effected. He may dispose of property for purposes of legal necessity or 
otherwise ; and there being no other coparcener who is entitled to challenge the 
alienation, subsequent birth of a coparcener in the family does not affect the aliena- 
tion made by him, even though such alienation would have been regarded as unautho- 
rized, if a coparoener had been in existence at the date of the alienation. p 

So far as cases falling under classes 3 and 4 are concerned, it may be necessary to 
refer to the essential structure of a joint Hindu family and the character of the pro- 
perty owned by it in order to ascertain whether an unauthorized alienation effected. 
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by any of ita members could to the extent to which it is unauthorized be 
challenged by coparceners who were born in the family subgequent to the 
alienation. A Hindu joint family normally consists of male members as well as 
their wives, sons, daughters who are not married, and the widows of the family ; 
and the family continues so long as there ia a single widow left in the family, who in 
the way of nature or by a fiction of law can introduce a coparcener into the family. 
Even the death of the last sole surviving coparcener does not put an end to the 
joint family. The property of the joint family is held by the coparoeners of the 
family, not in their individual rights, but for and on behalf of the joint family, 
and T Oa is Ar as owner cf the entire property of the family sub- , 
ject to a similar and equal right vested in other ooparoeners. Such ownership 
of the joint family property is, however, peculiarly limited in the matter of ag area 
thereof according to the status which the coparcener occupies. In the State of 
Bombay, as I stated earlier, a coparcener in s joint Hindu family may dispose of for 
consideration his undivided share in the estate. But in other States, especially in 
the United Provinces and West pone such a disposition cannot be made by a 
ooparcener in a joint Hindu family. j far as the father and the m T are 00n- 
cerned, the rights of disposition are more extensive. When joint ily property 
is disposed of unauthorizedly, in the State of Bombay that disposition to the extent 
to which it is unauthorized is voidable at the instanoe of persons whose interest is 
affected thereby ; and if it is voidable, it is evident that the right to get the interest 
ee Pee could not be digposed of restored to the joint family is of the 
joint ily, and not of any individual member thereof in exercise of a personal 
right. The necessary coro to that is that such a right is vested in all the male 
members of the family, and may be exercised by any male member who belongs to 
the family and has a right to that property. The right to challenge the alienation, 
therefore, cannot be regarded as merely ‘a nal right’ in the sense of a right to 
claim damages for personal injury ora right itch ia limited in its enjoyment personal- 
ly. The right to the property is of the joint family and can therefore only be exer- 
cised on behalf of the joint family and for the benefit of the family, and when a 
decree is obtained for setting aside the alienation, it enures for the benefit of the joint 
family. If these propositions are correct and they indicate the real nature of the 
right which is vested in a coparoenex who attempts to set aside the alienation of the 
joint family property which is unauthorized, then obviously in cases falling under the 
third and the fourth heads, it must be held that an alienation can be set aside by a 
voparcener who comes into existence after the date of the alienation, provided he 
vame into exigtenoe at a time when there was some one by whom the right to set aside 
that alienation could be exercised. 


So far as cases falling under the second class are concerned, on the facta of the 
present oase, the question as to the right to set aside the unauthorized alienation by 
a subsequently born coparcener does not arise. Maruti was adopted into another 
family after the three plaintiffs were born, and this case falls within the third 
class which I have referred to earlier. There has been a conflict of opinion on the 
question whether a suit is maintainable by subsequently born ooparoeners in cases 
falling under the second class, viz. where 8 ooparcener who was in existence at the 
date when the alienation was effected has either died or ceased to exist, whether a 
coparoener born or begotten subsequent to the date on whioh the elder coparcener 
died, or ceased to exist in the family can institute a suit for setting aside the aliena- 
tion within the period provided for instituting a suit for setting aside the alienation. 

In a case reported in Visweswara Rao v. Surya Rao! the Madras High Court has 
taken the view that the right to challenge an alienation comes to an end upon the 
death of the coparcener who was in existence at the date of the alienation, when 
there are no other coparceners existing at that date, and is not revived by the birth of 
coparceners subsequent to the death of that coparcener. The learned Ju of the 

abad High Court have expressed the view in Surajpal Singh v. Panchatit 
Akhara? that the view of the Madras High Oourt is not correct, though they ob- 
served that it was not necessary in the case before them to express any opinion on 
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that question. On principle it may appear that if the right to sue for setting aside 
an unauthorized alienation is vested in the joint family, and is exercised on behalf 
of the joint family, the coparcener born subsequent to the death of the ol sea 
who was in existence at the time of the alienation, would have a right to file a suit 
challenging the alienation effected before he was born into the family, even though 
there has been a gap between the date of death of such a coparcener and the date of 
birth of the coparoener who challenges the alienation. But there is considerable 
force in the submission that that view would introduce a hiatus of indefinite duration 
during which there would be no person capable of enforcing the cause of action. 
On the facta of the present case it is not necessary to pronounce any opinion on the 
question whether an unauthorized alienation oan be set aside by coparceners Bub- 
sequently born into the family when the coparcener who is in existence at the date 
of the alienation has died or ceased to exist before the birth into the family of other 
00 mers. 

e view which I have indicated earlier as applicable to the present case is support- 
ed also by authority. Their Lordships of the Privy Council in Shri Udasi Nirwani 
v. Surajpal Singh, where the facta were precisely the same as they are in the present 
case, held that subsequently born sons were entitled to challenge an unauthorized 
alienation effected by their father before they were born, when at the date of the 
alienation there was a son in existence who oould have challenged the alienation, 
but who died after the birth of the coparcenera who challenged the alienation. In 
that case the alienation was effected by Surajpal Singh and Sheo Mangal Singh in the 
year 1920, at a time when Suraj Pal Singh had a son by name Sheo Pratab Singh who 
was born in the year 1918. Sheo Pratab Singh died in the year 1923. After 
the year 1920 in which alienation was effected and before Sheo Pratab Singh died in 
1923 three sons were born to Suraj Pal Singh ; and those three sons filed a suit to 
set aside the alienation effected by Suraj Pal Singh and Sheo Mangal Singh on the 
ground that it was unauthorized. It was urged before their Lordships of the Privy 
Council that a member of a joint family must be content with the family estate as he 
finds it at his birth, or at any rate he cannot complain of anything done before the 
period of gestation. But it was conceded at the Bar that that rule was subject to an 
exception, and the exception was that if the child who objects to the alienation of the 

comes into existence or is conceived after the alienation, but during the life 
of a child born or conceived before alienation, then the overlapping of the two lives 
enables the later-born child to contest the validity of the father’s act. Their Lord- 
shipas observed in the course of their judgment that they did not think it necessary 
to determine whether that limitation, viz. as to the overlapping of lives upon theright 
of an after-born child to resist the claim of an encumbranoe upon the family estate 
correctly expresses the law in all respects. They held on the facta of that case agree- 
ing with the view of the Allahabad High Court that the three plaintiffs were born 
during the lifetime of Sheo Pratap Singh, who was in existence as atthe date of the 
alienation, and there was in fact overlapping of lives. 

Mr. Jahagirdar on behalf of the respondents has contended before us that even 
though the facta of the case in Udasi Nirwani v. Surajpal Singh are precisely the 
set of facta which arise before us, that decision could not be regarded as binding 
for the reason that it was based upon an admission made at the Bar and that it 
did not proceed upon a consideration of the relevant authorities or upon any texts. 
It is true that in that case counsel for the defendants did admit the existence of an 
exception to the general rule which he himself pleaded. But the mere fact that counsel 
admitted the existence of an exception, and the Privy Council proceeded upon that 
admission made by counsel at the Bar, would not make the judgment of the Privy 
Council a precedent of doubtful authority. The ultimate decision of the Privy 
Council was founded upon the view that there being ‘overlapping of the 
two lives’, the subeequently born sons were entitled to file a suit to set aside the 
ee effected by their father during the life of Sheo Pratap but before they were 

Mr. Jahagirdar also contended that the view taken by their Lordships of the Privy 
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Council in Udast Nirwani’s case was inconsistent with an earlier decision of the Privy 
Council reported in Lal Bahadur v. Ambika Prasad'. That was case in which two 
Hindus filed a suit in 1919 to set aside a sale by their grandfather of part of the pro- 
perty which belonged to the joint family of which they were members. The ar taa 
price, which was found by their Lardahipe of the Privy Council, to be adequate, 
‘was applied to discharge mortgages executed in 1895 by the grandfather before the 
plaintiffs were born and certain unsecured debts which were properly incurred by 
him. Their Lordships held that the plaintiffs were not entitled to have the sale set 
aside. In that case three arguments were advanced before the Judicial Committee 
on behalf of the appellants. It was contended, firstly, relying upon an earlier judg- 
ment reported in Sahu Ram Chandra v. Bhup Singh, that there was no antecedent 
debt which was to be satisfied by sale of the property and consequently the sale could 
not be upheld. Secondly, it was contended that the plaintiffs were not born at the 
date when the mortgages were made and consequently those mortgages were pines 
upon the plaintiffs’ interests, and the remaining part of the estate could be sol 
validly to discharge an encumbrance binding upon the plaintiffs. Lastly, it was 
contended that the plaintiffs’ father was alive when the suit was brought and his 
claim was barred three years before the date on which the suit was instituted by 
the plaintiffs, and the plaintiffs who claimed derivatively through him, could not 
file a suit because their dam must also be regarded as barred by the law of limitation. 
Their Lordships of the Privy Counoil expressed an opinion that the debt for the 
satisfaction of which the property was sold was an antecedent debt; but the ul- 
timate conclusion of their Lordships rested upon the observation that the mortgages 
were binding upon the plaintiffs. It is true that their Lordships of the Privy Council 
have several times inthe course of their judgment referred to the fact that in the 
year 1895—the date on which the mortgages were executed by the grandfather of 
the plaintiffa—all the three plaintiffs were unborn, and they have also observed that 
the plaintiffs had no interest in the family property at the dates of those mortgages. 
But they nowhere considered the effect upon the rights of the plaintiffs of 
the inaction of Awadh Behari—the father of the plaintiffs. If the mortgages were 
unauthorized Awadh Behari could have challenged the alienation. But he had 
not challenged it and had allowed the period of limitation to elapse. It appears 
that none of the authorities of the Indian Courts, which engrafted an exception upon 
the rule that an unborn ooparcener is bound to take the property as it stands at the 
date of the alienation, were brought to the notice of their Lordahips of the Privy 
Council. It is evident that the plaintiffs’ father could have filed a suit for setting 
aside the mortgages till the year 1916, but he did not file such & suit; and if he did 
not file any such suit the coparceners luge teats born in the family could not 
have any additional right vested in them, relying upon which they were entitled 
to have those mortgages set aside, by a suit filed in 1919. 

It has to be noted that only eight months before the date on which Lal 
Bahadur’s case was decided by their Lordships of the Privy Council, they had 
decided the case of Ranodip Singh v. Parmeshwar Pershad®, in which they had 
taken the view that the right to file a suit to set aside an unauthorized alienation 
by a father gave rise to a single cause of action and & fresh cause of action to set 
aaide the alienation did not arise on the birth of a fresh coparcener in the family. 
Tf that was the view expreased by their Lordships of the Privy Council, it could not 
be assumed except for overriding reasons that shortly thereafter they were prepared 
impliedly to advocate in Lal Bahadur’s case a view saint inoonsistent with the one 
which was taken by them in the earlier oase. The decision of the Privy Counoil 
in Lal Bahadur’s case is therefore not decisive of the question as to the right of a 
gon born susequent to the date of the alienation to file a suit when at the date of 
the alienation there were ooparceners who could have filed a suit to set aside the 
alienation, and between the lifetime of those coparceners who were in existence at 
the date of the alienation and the coming into existence of the subsequently born 
ooparceners there was some overlapping. 

1 orn L L. R. 47 AlL 795, P.0. 8 (1024) aa 521. A, 69, 
5.0. 
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There is a decision of this Court reported in Gujarat Oil Mills & Mfg. Oo., Ltd. 
v. Shakarbhai Motilal, whioh falls within the fourth class of cases which I have 
referred to earlier. That was a case in which a coparoener who was in existence 
at the date of the alienation by his father and another coparcener who was born 
subsequent to the date of the alienation filed a suit to have the alienation set aside 
on the ground that it was unauthorized. Before a dearee could be in that 
Suit, the elder ooparcener who was in existence at the date of the alienation died, 
and the suit was proceeded with by the younger coparosner. It was held in that 
oase that the right to file a suit to have the alienation set aside only vested in the 
elder coparoener, and he having died during the pendency of the suit and the subse- 
quently born coparcener not being an heir or legal representative of the elder 
oorparoener, the suit could not be decreed in favour of the former. Tho judgment 
of the Court in that case proceeded on the view that the right to challenge an aliona- 
tion is vested in the coparcener who was in existence at the date of the alienation, 
4nd the action instituted to set aside the alienation is not a Tepresentative action, 
but an action for and on behalf of the coparcener in existance at the date of the 
alienation. It was recognised in that case that if property was obtained in the suit 
instituted by the elder son, the property would have enured for the benefit of the 
entire family ; but on the view that the suit was not instituted in a representative 
capacity in so far as it related to the mambers of the family who were not in existence 
at the date of the alienation, the suit was liable to be dismissed. The second pro- 
Position set aut by Beaumont O. J. in his judgment at page 609 cannot be acoepted 
without qualifications mentioned earlier. Similarly, the second part of the third 
proposition that a suit instituted by a coparcener in existance at the date of the 
alienation is not on behalf of the joint family also cannot be sustained. 

I agree, therefore, with the answers proposed by my Lord the Chief Justice to the 
questions Which have been referred to us for determination. 


Answer accordingly. 


SUPREME COURT. 
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NATVARLAL PUNJABHAI v. DADUBHAI MANUBHAL* 

Hindu low—Surrendsr—Widow—Abisnation by widow without legal nocsssiiy—Surrender twelvs 
years after alenaiion—Right of reversioner io set aside alienation during widow's life- 
time—Surrender distinguished from Bnglish doctrine of “‘merger’’—Reversioner contrasted 
with remainderman in English low—Surrender, doctrine of—Adverss posssssion against 
widow—Widow's estats in Hindu law—Life estate in English low—Difference betwoen 
surrender, irus nature of —Mffect of, agatnst akiense or trespasser. 

Where a Hindu widow alisnates property belonging to her husband without legal necessity, 
or permits a parson to remain in adverse possession of it, and then after d lapse of 12 years 
or more surrenders her husband’s estate to the next reversioner, it is open to the reversioner 
to sue to set sside the alienation and recover possession of the property even during the 
lifetime of the widow. Equally eo, a person, who is in possesion of the estate adversely 


Ram Krishna v. Sm. Kousalya Mane and Raghuraj Singhv. Babu Singh’, approved, 
The term “surrender” in Hindu law is not free from ambiguity. If it connotes no- 
thing more than the English doctrine of “merger” and a Hindu widow whose interest is 
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usually, though incorrectly, likened to that of a life-tenant under the English law, merely 
acclarates the reversion by surrendering her limited interest in favour of the reversioner, 
undoubtedly no surrender can be effective if the widow has already parted with her in- 
terest by a voluntary act of her own or her rights therein have been extinguished by adverse 
possession of a stranger. The English doctrine of merger, though it may have infiuenced 
some of the judicial pronouncements in India, has really speaking no application to a Hindu 
widow's estate. 

In Enghsh law the reversioner or remainderman has a vested interest in the property 
and his righta are simply augmented by the surrender of the life estate. In the Hindu. 
law, on the other hand, the widow, so long as she is alive, fully represents her husband's 
estate, though her powers of alienation are curtailed and the property after her death goes- 
not to her but to her husband’s heirs. The presumptive reversioner has got no interest 
in the property during the lifetime of the widow. He has a mere chance of succession 
which may not materialise at all. He can succeed to the property at any particular time 
only if the widow dies at that very moment. The whole doctrine of surrender ia based 
upon this analogy or legal fiction of the widow’s death. The widow’s estate is an inter- 
posed limitation or obstruction which prevents or impedes the course of succession in favour 
of the heirs of her husband. It is open to the widow by a voluntary act ofher own to remove 
this obstruction and efface herself from the husband's estate altogether. If she does that, 
the consequence is the same as if she died e natural death and the next heirs of her husband. 
then living step in at once under the ordinary law of inheritance. 

Surrender is not really an act of alienation of the widow of her rights in favour of the re- 
versioner. The reversioner, oes not occupy the position of a grantee or transferee, and 
does not derive his title from her. He derives his title from the last male holder as his 
successor-in-law and the rights of succession are opened out by the act of self-effacement 
on the part of the widow which operates in the same manner as her physical death. It is 
true that a surrender may and in the majority of cases does take the form of transfer e.g. 
when the widow conveys the entire estate of her husband, without consideration and not 
as a mere device to share the estate with the reversioner, in favour of the latter. But “it 
is the self-effacement by the widow that forma the basis of surrender and not the ea faote 
transfer by which such effacement is brought about.” 

Rangasami Gounden v. Nachiappa Goundsn) and Vyila Sitenna v. Marieada Viranna', 
followed. : 

The true view of surrender under the Hindu law is that it is a voluntary act of self-efface- 
ment by the widow having the same consequences as her death in opening up the succession. 
to the next heirs of the last male owner. The-intermediate stage is merely extinguished. 
and not tranaferred and the law then steps in to accelerate succession so as to let in the next 
reversioner. The surrender conveys nothing tn law ; i is purely a self-effacemnt which must 
of nocsssity be complete ; for, there cannot be a widow partly effaced and partly not just as 
there cannot be a widow partly dead and partly alive. The fiction of a otwil death ts thus 
assumed whan a surrender takes place ; and when the reversioners come in, they come in 
in their own right as heirs of the last owner and not as transferees from the widow. 

Vonkatarayudu v. Narayana", approved. 

As surrender conveys nothing in law and merely causes extinction of the widow's rights. 
in her husband's estate, there is no reason why it should be necessary that the estate 
must remain with the widow before she ‘could exercise her power of surrender. The 
widow might have alienated the property to a stranger or some one might have 
been in adverse possession of the same for more than the statutory period. If the 


legal necessity, or if a squatter has acquired title by adverse possession against the widow, 
neither tho alienation nor the rights of tho adverse possessor could affect the reversioner’s 
estate at all. These rights have their origin in acts or omissions of the widow which are 
not binding on the husbend’s estate. They are in reality dependent upon the widow’s 
estate, and if the widow’s estate is extinguished by any moans known to law, e.g. by her 
adopting a son or marrying again, those rights must also cease to exist. The same oon- 
sequences should follow when the widow withdraws herself from her husband’s estate by 


an act of renunciation on her part. 
1 (1918) L. R. 46 I. A. 72, g 8.0. 86 Bom. L. R. 588. 


8.0. 21 Bom. L. R. 640. 3 [1941] Med. 55l. 
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As the rights acquired by adverse possession are available only against the widow and not 
against the husband’s heirs, the husband’s estate still remains undestroyed and the widow 
may withdraw herself from that estate leaving it open to the reversioners to take possession 
of it ab once as heirs of the last male holder, unleas there is any other rule of law or equity 
which prevents them from doing so. 

Though loosely described as a ‘life estate’, the Hindu widow’s interest in her 
husbend’s s property bears'no analogy to that of a ‘life tenant’ under the English law. The 
estabe which the Hindu widow takes is a qualified proprietorship with powers of 
alienation for purely worldly or secular purposes only when there is a justifying 
necessity, and the restrictions on the powers of alienation are inseparable from 
her estate. The restrictions which are imposed on the Hindu widow’s powers of 
alienation are not merely for the protection of the material interest of her husband’s 
relations, bub by reason of the opinion expressed by all the Smriti writers that 
the Hindu widow should live a life of moderation and cannot have any power of 
gift, sale or mortgage, except for religious or spiritual purposes. The Hindu law oertain- 
ly does not countenance the idea of a widow alienating her property without any necessity, 
merely as a mode of enjoyment. 

If a transfer is made by a Hindu widow, it is nob correct to say that the transferee 
soquires necessarily and in law an interest commensurate with the period of the natural 
life of the widow or at any rate with the period ofher widowhood. Suchtransfer ‘is invalid 
in Hindu law, but the widow, being the grantor herself, cannot derogate from the grant 
and the transfer cannot also be impeached so long as a person does not come into existence 
who can claim a present right to possession of the property. As in the majority of cases 
persons with such rights come into existence anly when the widow dies, it is generally said 
that the alianes gets the estate for the term of the widow’s life. 

On the one hand, a Hindu widow has larger rights than those of a life-estate holder, in- 
astouch as in case of justifying necessity she oan convey to another an absolute title to 
the properties vested in her. On the other hand, where thereis nonecessity for alienation, 
the interest, which she herself holds and which she can convey to others, is not an inde- 
feasible life estate, but an estate liable to be defeated an the happening of certain events 
which in Hindu law cause extinction of the widow's estate. Remarriage by the widow is 
one such event which completely divests her of any interest in her husbend’s property. 
Adoption of a son to her husband is another circumstance which puts an end to her estate 
as ‘heir to her husband, the effect of adoption being to bring in a son who has prior olaims to 
succession under the Hindu law. In both these sets of circumstances it is not disputed 
that prior rights derived from the widow, if not supported by legal necessity, could be de- 
feated by the next heir of the husband or the adopted san as the case may be. 

If the effect of surrender is to destroy the widow's estate in the mame way as if she suffered 
physical or civil death, thare is no conceivable reason why the reversionsr should not, subject 
to any question of fraud or collusion that might arise, be in a position to recover 
of the properties from an alienee from the widow or from ofie who has obtained title by 
adverse possession against her, as none of them could acquire rights except against the 
widow herself. : 

Surrender is not alienation of an interest of the widow in favour of the reveraioner, and 
no acceptance by thse reversioner is necessary as a condition precedent to the vesting 
of the estate in him. The estate vests in the reversioner under operation of law without 
any act on his part. S 

It is true that the widow ab the tithe of surrendering her husband’s estate can, if she 
likes, stipulate for a right to be maintained out of the properties for her lifetime; but 
reservation of such small benefit absolutely necessary for her maintenance does RON EAY EE: 
date a surrender. 

Hae ce Gli n aa cate Ck ama Waa cea 
an adoption and an act of surrender by the widow. There is no warrant in Hindu law 
for the proposition that in case of alienation by a Hmdu widow of her husband’s property 
without any justifying necesalty, or in the case of a stranger acquiring title by adverse posses- 
sion against her, the interest created is to be deemed to be severed from the inheritance, 
and if a surrender is made subsequently by the widow, the surrenders rnst take it subject 
to such prior intarest. 

The effect of an alienation by a widow is not to split up the husband’s estate into two 
parts or to give to the alienee an interest necessarily co-extensive with her lifetime. The 
reversionery right to challenge it is no part of the widow's estato at all and, therefore, 
could not be surrendered to the reversioner. A 


X 
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The widow herself may be incapable of derogating from her own grant and disputing 
the alienation which she has herself made; surrender is not an alienation, and as the 
reversioner does not derive his title from her, there is no prinorple of law under which 
the acta of the widow could bind him. 

The surrender benefits the reversioner but the benefit comes to him under the provision 
of general law as a result of self-effacement by the widow. No estoppel can possibly be found- 
ed on the receipt of such banefit. 

_ Appwar from decision of a full bench of the Bombay High Court (Ohagla O. J., 
Weston and Dixit JJ.), reported at 51 Bombay Law Reporter 803, where the facts of 
the case are set out in detail. 


K. 8. Krishnaswami Aiyangar, with H. J. Umrigar, for the appellants. 


O. K. Daphtary, Solicitor-General for India, with J.B. Dadachanj, for the respon- 
dents. 


Muxuzrsea J. This appeal is directed against a judgment and decree of the 
Bombay High Court, dated March 31, 1949, confirming, on appeal, the decision of 
the Civil Judge, Senior Division, at Broach, in Special Suit No. 9 of 1941. 


The facts of the case, though a bit long, are not in controversy at the present 
stage and the entire dispute between the parties centers round certain points of law 
relating to the rights of the reversioners, in whose favour a deed of surrender was 
executed by a Hindu widow, to recover possession of the properties, belonging to the 
last male owner, during the lifetime of the widow from persons who acquired title 
to the same by adverse possession against the widow. 

To appreciate the contentions that have been raised by the parties before us, 
it will be convenient to give a brief narrative of the material facta in their chronological 
order. A reference to the short genealogical table given below will show at once the 
relationship between the parties to the present litigation. 


Jijrbhai 
| (died in 1914) 
Mathurbhai 
(died in 1024) | 
= Hirabai Shankarbhai Rukmini= 
| (died in 1922) Manubhai (husband) 
Punjabhai = Bai Kashi A 
(died in 1981) (widow) | 
(Deft. No. 3) Dadubhai Rajanikant 
(PIF. 1) Lf. 2) 
Natvarlal Rav] i 
(Deft. No. 1) (Deft. No. 2) 


One Jijibhai, whose name appears at the head of the table, had two sons, Tribhovan 
andeKashibhai. Tribhovan had a son named Mathurbhai who died in 1924 leaving, 
behind him, his widow Hirabai and a son Punjabhai. Kashibhai died in 1914 leaving 
a son Shankarbhai and a daughter Rukmini. Shankarbhai, whose property is the 
subject-matter of dispute in the present case, died without any issue in 1922, leaving 
his widow Bai Kashi, who is defendant No. 3 in the suit. It is said, that there was a 
notional partition between Kashibhai and Mathurbhai in 1918 which effected a sever- 
anos of their joint status without any actual division of properties by metes and 
bounds. Mathurbhai died on January 26, 1924, and on June 2 following Hirabai, 
his widow, made an application to the District Judge for appointment of a guardian 
of the person and property of her minor son Punjabhai, alleging, inter alia, that the 
minor was the sole owner of the entire joint estate by right of survivorship. On 
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July 1, 1924, Bai Kashi, the widow of Shankarbhai, was served with a notice of this 
application. On July 17 followig, she purported to adopt a son named Sivabhai, 
and in answer to the notice in the guardianship proceeding served upon her, put 
forward the claim of her adopted son. The District Judge regarded the adoption 
to be invalid and by his order dated November 29, 1924, appointed the Deputy 
Nazir of his Court as guardian of the properties of the minor Punjabhai, ee 
including the share of Shankarbhai in the joint estate. The Deputy Nazir took 
possession of all the properties on behalf of the minor and it is not disputed that 
Bai Kashi never got possession of any portion of these properties since then. In 
1926 Bai Kashi, as the guardian of her infant adopted son Sivabhai, brought a title 
suit, being Suit No. 180 of 1926, claiming partition of the joint eet! properties 
on the allegation that, by adoption, Sivabhai became a do-owner to the extent of 
a half ahare in them. Tho suit was resisted by Punjabhai represented by his Court 
ou and the main contention put forward on his behalf was that the adoption, 
y the widow, of Sivabhai was invalid in law. This contention was given effeot 
to by the trial Judge and by his judgment dated July 4, 1927, tho suit was dismissed. 
An appeal was taken against this decision, on behalf of Sivabhai, to the High Oourt 
of Bombay, but the a was withdrawn on July 25, 1927. Thereafter in 1930, 
Rukmini, the sister of Shankarbhai and the mother of the present plaintiffs, instituted 
a suit, being suit No. 350 of 1930 for a declaration that the joint status of the family 
was disrupted by the notional partition effected between Mathurbhai and Kashibhai 
in 1913 and sho, as the next heir of Shankarbhai, was entitled to succeed to Shankar- 
bhai’s share of the properties on the death of Bai Kashi. The trial Judge was of 
opinion that there was, in fact, a severance of joint status by an informal partition 
, between Mathurbhai and Kaahibhai, but he dismissed the suit on the ground that a 
suit of this character was not maintainable in law. Rukmini died soon after that 
and her two sons, who were then minors, represented by their father as next friend, 
preferred an appeal to the High Court against this order of dismissal. The High Court 
allowed the appeal and gave a declaration in favour of the appellants to the effect 
that there was disruption of the joint family in the year 1913. This judgment is 
dated February 8, 1930, and thereafter on January 30, 1941, Bai Kashi executed 
a deed of surrender in favour of the plaintiffs relinquishing her widow’s estate in 
favour of the husband’s nearest reversioners. ‘On the basis of this deed of surrender 
the plaintiffs brought the suit, out of which this appeal arises, in the Court of the 
Civil il Judge, B: , claiming possession of the di properties as the next 
heirs of E aet the defendants who are the sons and heirs of Punjabhai. 
Bai Kashi was impleaded as defendant No. 3 in the suit. 

The suit was resisted by defendants Nos. l and 2 who raised a number of pleas 
in answer to the plaintiffs’ claim. The-material defence was of a three-fold character. 
It was oon in the first place that there was no partition between Mathurbhai 
and Kashibhai as alloged by the plaintiffs, and the family being still joint when 
Shankarbhai died, the entire joint estate vested in Mathurbhai by right of survivorship. 
Tt was alleged in the second place, that even if the family had separated, the adopted 
son of Bai Kashi, being a nearer heir, the plaintiffs had ‘no title to the property. 
The last and the main defence was that the defendants having acquired a title by 
adverse possession against the widow, and the widow having lost whatever interest 
she had in her husband’s property, the deed of surrender was invalid, and even if 
it was valid, the surrenderees could not claim possession so long as the widow was alive. 
The trial Oourt overruled all these contentions and decreed the plaintiffs’ suit. 
Defendants Nos. 1 and 2 erred an appeal against this decision to the High Court 
of Bombay and the appeal first came up for hearing before a division bench consisting 
of Chagla O.J. and Dixit J. The learned Judges, by their judgment dated January 
23, 1948, which has been described as an interlocutory judgment, disposed of the 
first two pointa mentioned abave and affirmed the decision of the trial Oourt thereon. 
It was held that the decision in Rukmini’s title suit No. 350 of 1930, to which the 
defendants were made parties, precluded them from mg the fact of there 
being a partition between Mathurbhai and Kashibhai in 1913 and also from contending 
that Sivabhai was a validly adopted son. There remained the only other question, 
namely, as to whether the plaintiffs.could, on the basis of the deed of surrender, 
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lay a claim for possession of the properties during the lifetime of the widow, as 
against persons, who had aoquired title by adverse ion against her. In 
regard to this point, a contention was raised on behalf of the appellants that the 
deed of surrender was not duly proved, and as there was no definite finding on this 
point, the learned Judges sent the case baok for findings on the two following issues 
which they themselves framed : 
(i) Whether the plaintiffs proved the deed of surrender dated January 30, 1941 ? and 
(i) Whether Bai Kashi surrendered the whole of her husband’s interest in the wholo 
property of her husband ? 
The trial Court recorded its findings on both these issues after taking additional 
evidence and its findings were in favour of the plaintiffs. After the findings were 
returned to the urt, the appeal ws heard by a full bench consisting of 
Chagla C. J., and Weston and Dixit JJ. The fall bench confirmed the decree of the 
trial Court and dismissed the appeal. It was held by the learned Judges that even 
though the defendants abquired by adverse posseasion a title against the Hindu 
widow, the deed of surrender executed by her did not become infructuous or in- 
tive thereby; and as there was acceleration of inheritance in favour of the 
plaintiffs who were the next heirs of Shankarbhai, they were competent to recover 
possession of the properties at opoe by evicting the defendants and were not bound 
to wait till the widow actually died. It is the propriety of this decision that has 
been challenged before us by defendanta Nos. 1 and 2 in this appeal. 

The arguments advanced by Mr. Krishnaswami Ayyangar, who appeared in 
support of the appeal, can be conveniently considered under two heads. The first 
branch of his contention is, that as the widow's estate was in this case completely 
extinguished by adverse possession exercised by the defendants, she had, in fact, 
no interest left in her. which she could make a surrender of, in favour of the rever- 
aioners. What is said is, that the widow, by suffering the trespassers to remain in 

ion of her husband’s estate for more than the statutory period, had placed 
it absolutely beyond her power to deal with it any further ; and her title being already 
oxtinguished by adverse possession, no further extinofion by any ect of surrender 
on her part was possible. The other branch of the learned counsel’s contention is, 
that assuming that the widow could make a surrender, suah surrender could not 
prejudice the righta of persons, aoquired by grant from the widow or by oription 
against her prior to the date of surrender, and these righta would, in ie endure 
during the entire period of the widow’s natural life. Whatever rights the reversioners 
could assert, they oould assert only after the widow’s death and not during her 
lifetime. A number of decided authorities have been canvassed before us in this 
connection by the learned counsel and it cannot be disputed that judicial opinion 
on these points is not at all uniform. 

It seems to us that for a proper determination of the questions, it is necessary 
first of all to formulate as clearly as possible the precise nature and effect of what is 
known as ‘surrender’ by a Hindu widow. The word ‘surrender’ cannot be said to 
be free from ambiguity. {f it connotes nothing more than the English doctrine of 
merger and a Hindu widow, whose interest is usually, though incorrectly, likened 
to that of a life tenaut "nder the English law, merely accelerates the reversion by 
surrendering her limited interest in favour of the Tevorsioner, undoubtedly no 
surrender can be effective if the widow has already parted with her interest in tho 
Property by a voluntary act of her own or her rights therein have been extinguished 

adverse possession of a stranger. The English doctrine of merger, though it 
may have influenced some of the judicial pronouncements in our country, has really 
speaking no application to a Hindu widow’s estate. The law of surrender by a 
Hindu widow, as it stands at present, is, for the most part, judge-made law, though 
‘it may not be quite correct to say that there is absolutely no textual authority upon 
which the doctrine could be founded, at least, impliedly. So far as the Dayabhaga 
law is. concerned, its origin is attributed to Jimutavahan’s commentary on the 
well-known text of parca here which desoribes the interest of a childless widow in 
the estate left by her hus and the rights of the reversioners after hor death.) 


1 Vids Deyabbaga, Chap. 11, } l, para, 56, 
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While commenting on Katyayana’s text, Jimutavahana lays down that the persons 
who should be the next heirs on failure of prior claimants would get the residue of the 
estate after her use on the demise of the widow in whom the succession had vested, 
as they would have succeeded if the widow’s rights were non-existent or destroyed 
(in other ways). It was observed by Ashutosh Mookerjee J. in Debi Prosad Chow- 
dhury v. Golap Bhagat? that the theory of relinquishment or surrender was fore- 
shadowed in these remarks of Jimutavahana. This much is clear from the passage 
referred to above that the commentator had in mind other modes of extinction 
of the widow’s interest in her husband’s properties, besides the natural death of the 
widow, which would have the effect of letting in her husband’s heirs. There is 
indeed no mention of surrender or renunciation in the text and it was not on the basis 
of any textual authority that the law of surrender developed in India. But it must 
be noticed that though certain terms and expressions of law have been made 
use of in a somewhat loose sense, yet the radical idea involved in the doctrine of 
surrender by a Hindu widow is totally different from what is implied in the merger 
of a life interest in the reversionary estate under the English law. In English law 
the reversioner or remainderman has a vested interest in the property and his rights 
are simply augmented by the surrender of the life estate. In the Hindu law, on the 
other hand, the widow, so long as she is alive, fully representa her husband’s estate, 
though her powers of alienation are curtailed and the property after her death goos 
not to her but to her husband’s heirs. The presumptive reversioner has got no 
interest in the property during the lifetime of the widow. He has a mere chanoe of 
succession Which may not materialise at all. He can succeed to the property at any 
particular time only if the widow dies at that very moment. The whole doctrine of 
surrender is based upon this analogy or legal fiction of the widow’s death. The 
. widow's estate is an interposed limitation or obstruction which prevents or impedes 
the course of succession in favour of the heirs of her husband. It is open to the 
widow by a voluntary act of her own to remove this obstruction and efface herself 
from the husband’s estate altogether. If she does that, the consequence is the 
same as if she died a natural death and the next heirs of the husband then living step 
in at once under the ordinary law of inheritance. In spite of some amount of 
complexity which is unavoidable in a law evolved by judicial decisions, this 
fundamental basis of the doctrine of surrender can be said to be established beyond 
doubt. Thus Lord Dunedin in Rangasami Gounden v. Nachiappa Gounden® 
enunciated the law in clear terms as follows (p. 79) : 

“It is settled by long practice and confirmed by decision that a Hindu widow can re- 
nounce in favour of the nearest reversioner if there be only one or of all the reversianers nearest 
in degree if more than one at the moment. That is to say, she can, so to speak, by voluntary 
aot NGE her own death.” 


diating the suggestion that there could be any such thing as a partial 
eae > his Lordship observed (p. 80) : 

“As already pomted out, it is the effacement of the widow—an effacement which in 
other circumstances is effected by actual death or by civil death—which opens the estate of 
the deceased husband to his next heirs at that date. Now, there cannot be a widow who is 
partly effaced and partly not so...” 

Thus surrender is not really an act ofalienation of the widow of her rights in favour of 
the reversioner. The reversioner does not occupy the position of a grantes or transferee, 
and does not derive his title from her. He derives his title from the last male helder 
as his sucoessor-in-law and the rights of succession are opened out by the aot of self- 
effacement on the part of the widow which operates in the same manner as her 
physical death. It is true that a surrender may and in the majority of cases does 
take the form of transfer, e.g. when the widow conveys the entire estate of her 
husband, without consideration and not as a mere device to share the estate with the 
reversioner, in favour of the latter. But “it is the self-effacement by the widow that 
forms the basis of surrender and not the ex facie transfer by which such effacement 


2 (1013) L L. R. 40 Oal. 721, 771. 
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is brought about.” The true nature and effect of a surrender by a Hindu widow of 
her husband’s estate have been thus summed up, and in our opinion quite correctly, 
by a division bench of the Madras High Court? : 

“It is settled that the true view of surrender under the Hindu law is that it is a voluntary 
act of self effacement by the widow, having the same consequence as her death, in opening up 
the succession to the next heirs of the last male owner. The intermediate estate is merely 
extinguished and not transferred and the law then steps in to accelerate succession so as to let 
in the next reversioners. The surrender conweys nothing in low ; tt ts purely a self-affacoment, 
whioh must of necessity be complete ; for, as the Privy Council has said, there cannot be a widow 
partly effaced, and partly not, just as there cannot be a widow partly dead, and partly alive. 
The fiction of a olvil death ts thus assumed when a surrender takes place; and when the reversionars 
come in, they come in, in their own right, aa heirs of the last owner, and not as transferees from 
the widow”. i 

As surrender conveys nothing in law and merely causes extinction of the widow’s 
rights in her husband’s estate, there is no reason why it should be necessary that 
the estate must remain with the widow before she could exercise her power of surrender. 
The widow might have alienated the property to stranger or some one might have 
been in adverse ion of the same for more than the statutory period. If the 
alienation is for Tegal necessity, it would certainly be binding upon the estate and it 
could not be impeached by any person under any circumstance. But if the alienation 
is not for legal necessity, or if a squatter has acquired titl by adverse possession 
against the widow, neither the, alienation nor the righta of the adverse possessor 
could affect the reversionere’ estate at all. These rights have their origin in acts 
or omissions of the widow which are not binding on the husband’s estate. They 
are in reality dependent upon the widow’s estate, and if the widow’s estate is extin- 


guished by any means known to law, e.g. by her adopting a son or marrying again,- 
ollow when the 


these righta must also cease to exist. The same consequences should 

widow withdraws herself from her husband’s estate by an act of renunciation on 
her part. Whether any equitable principle can be invoked in favour of a third party 
who has acquired rights over the property by any act or omission of the widow may 
be a matter for consideration. But the learned counsel for the appellants is not 
right when he says that as adverse possession extinguished the rights of the widow, 
no fresh extinction by an act of surrender was possible. As the rights acquired by 
Adverse possession are available only against the widow and not against the husband’s 
heirs, the husband’s estate still remains undestroyed and the widow may withdraw 
herself from that estate leaving it open to the reversioners to take possesaion of it 
at once as heirs of the last male holder, unless there is any otherrule of law or equity 
which prevents them from doing so. The first branch of the appellante’ contention 
cannot, therefore, succeed. 

This leads us to the other branch of the appellants’ contention and the question 
arises whether in cage of surrender by a Hindu widow, a person, who has, prior to 
the date of surrender, acquired, by adverse possession, an interest in the widow's 
estate, can be ousted from possession of the property so long as the widow remains 
' alive? This question, Mr. Ayyangar argues, should be answered in the negative. 

His contention, in substanoe, is, that by reason of adverse possession for more than 
twelve years the title of the limited owner became extinguished under art. 28 of the 
Indian Limitation Act and the possessor acquired good title against. the widow. 
This title, it is said, cannot be displaced by the surrenderee who gets the property 
by feason of a subsequent volun: act on the part of the widow. In support of 
this contention the learned oo has placed reliance upon a number of cases, 
prinaipally of the Madras High Court, where it has been held that a reversioner in 

_ whose favour a surrender has been made by the widow cannot challenge the right 
of a prior alienee from the widow, even though the alienation was not for legal neoss- 
sity, so long as the widow remains alive; and the same protection could be claimed 
by one who acquired the limited interest of a widow by adverse possession against 
her. 


1 See Vytla Sianna v. Morwada Viranna, Naidu, [1951] 8. C. R. 655, 661. 
(1084) L. R. 61 L A. 200, 207, 8.0.36 Bom. L. R. 2 Vide Venkatorayudu v. Narayana 
568; Miwnmaredd! Nagi Reddi v. Pitti Durarraja [1941] Mad. 551, 558 
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It is undisputed that there is considerable divergence of judicial opinion on this 
point, and in these circumstances it is necessary to examine briefly the different lines 
of reasoning adopted by tho different High Courts in deali with the subject. In 
Subbamma v. E EPEA which can be taken to be the leading pronouncement 
of the Madras High Court on the point, it was held that a surrender bya Hindu 
widow oould not affect prior alienations made by her, and even though suah alienations 
might not be binding on the reversioner as not being made for a proper or necessary 
purpose, they are binding on the widow for her botime or at any rate during the 
period of her widowhood. In deciding this case the learned Judges relied mainly 
upon an earlier decision ofthe same Court in Sreeramulu v. Kristamma,’ where the 
view taken was that an alienation, not for legal necessity, made by a Hindu widow, 
prior to adopting & son, could not be challenged by the adopted son so long as the 
widow remained alive. In other words, the effect of a surrender by a Hindu widow 
was treated to be the same as that of an act of adoption by her. i 

Two years later, a full bench? of the Madras High Court overruled the desision 
in Sreeramuly v. Kristamma, and held that where a Hindu widow alienated property 
for a purpose not binding on the inheritance and thereafter adopted a son, the right 
of tho adopted son was not prejudiced by the unauthorised transfer and he could 
sue for ion at once. Although the full bench overruled the decision in 
riami y, Radon, which was relied on as an authority in Subbamma’s case, 
yet the law enunciated in the latter oase as regards the effect of surrender on previous 
alienations made by the widow waa not dissented from, and Kumaraswami i 
J., who was one of the Ju composing the full bench, in the course of hia judgment, 
expressed the view that the adoption of a son by a Hindu widow to her husband 
was quite different from surrender in favour of the reversioner and to a relinquishment 
by the widow, based on no consideration of duty to her husband or his spiritual 
benefit, Courta could very properly refuse to annex righta to defeat prior alienations 
made by her. : 

This view was approved in Sundarasiva Rao v. Viyyammat and haa been accepted 
sinoe then as good law in all the subsequent oases’ of the Madras High Court. 
The Madras High Court has-also expressly held that the position of a person, who 
has soquired by adverse possession the limited interest of a Hindu widow, is exactly 
the same as that ofan slienee from her, andif the title of such person has been com- 
pleted already, it could not be defeated bya surrender madsby the widow.’ These 
decisions undoubtedly support the appellanta’ case. 

In the Caloutta High Court the question was raised in Prafulla Kamini Roy v. 
Bhabani Nath Roy’ as to whether a gift made by a widow prior to surrendering her 
husband’s estate could be challenged by the reversioner during the period of the 
widow's life. The two Judges, constituting the bench, differed in their opinion ; 
and whereas Walmsley J. hold that the gift was valid for the period of the widow's 
life, Page J., on the other hand, after an elaborate discussion of the law relating to 
the legal effect of a widow’s surrender, came to the conoluaion that the reversionar 
became immediately entitled to recover possession from the donee. In view of the 
difference of opinion between the two Judges, there was an appeal filed under ol. 15 
of the Letters Patent, but the point in controversy was not Vpoided by the Lettera 
Patent bench. The matter again came up before another bench of the Calcutta 
High Court consisting of D. N. Mitter and Rao JJ.2 Both the Judges concurred 
in holding that the view expressed by Page J. in the earlier case was right and that 
on a surrender by the Hindu widow of her husband’s estate and the consequent 
extingui nt of her interest therein all prior alienations in excess of her power 
were liable to be challenged by the reversioner immediately on the surrender taking 
effect just as they could be impeached if the widow died a natural death. In the 


1 Tee R. 89 Med. 1085, 6 Vide v. Subba Bao, [1985] 
2 {isos I. L. R. 26 Mad. 148, A I.R. Mad. ; Thri Rao v. 
8 Vide Vaidyanatha Sasiri v. Savithi K. , [1951] A. L R. Mad. 758. 

Ammal, (1917) I. L. R. 41 Mad. 75, v.23. 7 (1925) I. L. R. 52 Cal 1018. 


8 do Ram Krishna v. Sm, Kaosalya Mani, 
5 de the casos collected ın Arunachala (1685) 40 O. W. N. 208, 
v. Arumugha, [1055] A L R. Mad. 550. - 
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judgment under appeal, the Bombay High Court has subatantially accepted the 
view taken by the Caloutta Judges in the case referred to above. 

In the Allahabad High Court a division bench, consisting of Boys and Sulaiman JJ. 
took a view similar to that of the Madras High Court, in Lachmichand v. Lachho.! 
Boys J. in course of his judgment observed (p. 339) : 

“tho dootrine of surrender having been imported into Hindu Law by judicial decision, 
we are entitled to import the complementary rule, essential to the prevention of fraud, that 
the widow cannot by making a surrender defeat rights created by herself and creation of which 
was within her authority...” i 
Sulaiman J., on the other hand, was very oritical of this view and he expressed his 
own opinion? as follows (p. 346) : 

“I find great difflculty in discovering any true basis for holdiing that though the reversionor 

in whose favour the surrender has taken place has succeeded to the estate of the last male owner 
and derives title from him, he is nevertheless estopped from challenging any alienations made 
by the Hindu widow during her lifetime as ıf he were a grantee from her.” 
In spite of these observations, however, the learned Judge agreed with Boys J. 
in the conclusion arrived at by the latter, principally on the ground that it would 
not work any hardship if the reversioner, in whose favour the surrender is made, 
were to take the property subject to the transfers made by the widow so as to 
allow the transfers to remain valid for her lifetime. There has, however, been a 
definite change in the view taken by the Allahabad High Court since then, and in 
& very recent pronouncement® of that Court the learned Judges have expressly 
approved of the decision of the Calcutta High Court which is in entire agreement 
with the opinion actually expressed by Sulaiman J. as stated above. 

So far as the Patna High Court is concerned, the case of Basudeo Mandar v. Baidya- 
naih Mandart. was decided sometime before the case of Ram Krishna v. Sm. 
Kausalya Mani was heard by the Caloutta High Court and the learned Judges, 
without examining the principles of law, independently followed the Madras 
suthorities which had at that time been acoepted by the Allahabad High Court. 

An analysis of the Madras decisions, referred to above, upon which the learned 
counsel for the appellant places his reliance, will show that the grounds upon which 
they purport to ie based are of a three-fold character: The first is that an aliena- 
tion of property by a Hindu widow, in excess of her powers, though not binding 
on the inheritance, cieates in the alienee an interest commensurate with the period 
of her natural life. A part of the interest, it is said, is severed from the husband’s 
estate when there is an alienation by the widow, and the reversioner when he 
takes the estate on surrender, takes it subject to the interest already created. A 
person, who has acquired the widow’s interest by adverse possession against her, 
se i according to the Madras decisions, as stated above, the same position as 
an alienee from the widow. 

‘The second ground is, that as the widow herself is incapable of disputing the 
title of the alienee or of the person who has acquired interest by adverse possession, 

ainst her, a like disability attaches to the reversioner also who could not have 
ahiainee the properties but for the surrender made by the widow. 

The third ground assigned is that the law of surrender being a judge-made law, the 
Courts in recognising the right of surrender by a Hindu widow can and ought to impose 
conditions on the exercise of her power based on considerations of justice, equity 
and good conscience, and surrender being a purely voluntary act on the part of 
the Widow, she could not be allowed by her own act to prejudice the interests which 
she had already created. 

The first line of reasoning mentioned above is based upon the dictum of Bhashyam 
Ayyangar J. in Sreeramulss v. Kristamma®, which though accepted in Subbamma’s 
case", was expreasly dissented from in the subsequent bench decision in Vaidya- 
natha Sastri v. Savithri Ammal’. This view, in our opinion, proceeds upon a mis- 
conception regarding the true nature of a Hindu widow’s estate and the rights and 


1 (1926) I. L. R. 49 All. 334. 4 eth A.I. R. Pat. 175. 

2 (1026) I. L. R. 40 All. 8384. * 5 (1902) I. L. R. 26 Mad. 148. 

3 Vide Raghuwray Singh v. Babu Singh, 6 E I. L. R. 89 Mad. 1085. 
[1952] A. 1. R. All. 875. 7 (1917) L L. R. 41 Mad. 75, F.B, 
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duties which vest in her under the Hindu law. Though: loosely described as a‘life 
estate’, the Hindu widows interest in her husband’s property beara no analogy 
to that of a‘life tenant’ under the English law. As was pointed out by the Judicial 
. Oommittes! as early as 1861, the estate which the Hindu widow takes is a qualified 
proprietorship with powers of alienation for purely worldly or secular purposes 
only when there is a justifying necessity, and the restrictions on the powers of 
alienation are i ble from her estate. The restrictions, a8 the Judicial Committee 
pointed out, which are imposed on the Hindu widow’s powers of alienation, are not 
merely for the protection of the material interest of her husband’s relations, but 
by reason of the opinion expressed by all the Smriti writers that the Hindu widow 
should live a life of moderation and cannot have any power of gift, sale or mortgage, 
except for religious or spiritual purposes. The Hindu law certainly does not counte- 
nance the ides of a widow alienating her property without any nooessity, merely 
as a mode of enjoyment, as was suggested before us by Mr. Ayyangar. If such a 
transfer is made by a Hindu widow, it is not correct to say that the transferee 
acquires necessarily and in law an interest commensurate with the period of the 
natural life of the widow or at any rate with the period of her widowhood. Such 
transfer is invalid in Hindu law, but the widow, bemg the grantor herself, cannot 
derogate from the grant and the transfer cannot also be impeached so long as a 
person does not come into existence who can claim a present right to possession 
of the property. As in the majority of cases, persons with such righta come into 
existence only wheh the widow dies, it is generally said that the alionoe geta the 
estate for the term of the widow’s life. We think that the legal position has 
been correctly indicated by Kumaraswami Sastriyar J. in the full bench case? 
referred to above. On the one hand, a Hindu widow has larger rights than those 
of a life-eatate holder, inaamuch as in case of justifying neceasity she can convey 
to another an absolute title to the properties vested in her. On the other hand, 
where there is no necessity for alienation, the interest, which she herself holds and 
which she can convey to others, is not an indefessible life estate, but an estate s 
liable to be defeated on the happening of oertain, eventa which in Hindu law cause 
extinction of the widow's estate. Remarriage by the widow is one such event 
which completely divesta her of any interest in her husband’s property. Adoption 
of a son to her husband is another circumstance which puta an end to her estate 
as heir to her husband, the effect of adoption being to bring in a son who has prior 
claims to succession under the Hindu law. In both these seta of circumstances 
it is not disputed that prior rights derived from the widow, if not supported by legal 
necessity, could be defeated by the next heir of the husband or the adopted son 
as the case may be. If the effect of surrender, as explained above, is to destroy 
the widow's estate in the same way asi she guffared physical oF oivilideath, there is 
no conceivable reason why the reversioner should not, subject to any question of 
fraud or collusion that might arise, be in a position to recover possession of the 
properties from an alienee from the widow or from one who has obtained 
title by adverse possession against her, aa none of them could acquire righta ex- 
cept against the widow herself. Kumaraswami Sastriyar J. is of opinion? that o 
surrender stands on ao different footing from adoption by a widow. Acoording 
to the learned Judge, the surrender by the widow and the acceptance of the estate 
by the reveraioner are purely matters of contract. The widow is not bound to 
surrender the estate, nor is the reversioner bound to accept it, exceptonterms which 
would apply to any other transfer of immovable property so far as prior alibnees 
are concerned. This, in our opinion, involves a total misapprehension of the nature 
and legal effect of surrender by a Hindu widow as we have already oxplained. 
Burrender.is not alienation of an interest of the widow in favour of the reversioner, 
and no acceptance by the reversioner is necessary as s condition precedent to the 
vesting of the estate in him. ` The estate vesta in the reversioner under operation of 
law without any act on his part. It is also difficult to see why the learned Judge 


1 Vide The Collector of Masulipatam v. Ammal, (1917) L L. R. 41 Mad. 75, F.B. 
Cavaly Venkata Narrainapah, (1881) 8 LLA. ° 8 Vide Vos a Sastri v. Savithi 
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looked upon surrender as a matter of contract between the widow and the reversioner. 
It is true that the widow at the time of surrendering her husband’s estate can, if 
she likes, stipulate for & right to be maintained out of the properties for her lifetime ; 
but reservation of such small benefit absolutely necessary for her maintenance does 
not invalidate a surrender as has been held by the Privy Oouncil in more cases than 
one.t Mr. Ayyangar argues that a widow, ne requires to be maintained out of her 
husband’s property, cannot be said to have suffered death. But this argument is 
fallacious. Nobody says that the surrendering widow actually dies. It is a fiction 
of law pure and sim foun ve and it is for the law to determine under what circumstances 
this fiction of na or civil death would arise. There is such a legal fiction involved 
in adoption also when a son is adopted by a widow subsequent to the death of hor 
husband. Such adopted son is given the rights of a posthumous son and the fiction 
is that he was in existence from before the date of the proprietor’s death, although 
the fact is otherwise. So far as the legal consequences are concerned, there is no 
material difference between an adoption and an act of surrender by the widow. 
In our opinion, thers is no warrant in Hindu law for the proposition that in case of 
alienation by a Hindu widow of her husband’s property without any justifying 
necessity, or in the case of a stranger acquiring title by adverse posseasion against 
her, the interest created is to be deemed tó be severed from the inheritanoe, and if a 
surrender is made subsequently by the widow, the surrenderee must take it subject 
to such sa interest. Sulaiman J. in the Allahabad oase? enunciated the law 
with ision when he said that the effect of an alienation by a widow is not 
X split e husband’s estate into two parts or to give to thealienee an interest 
Doa alens with her lifetime. The reversionary right to challenge it 
is no part of the widow’s estate at all and, therefore, could not be surrendered to the 
teversioner. The first line of reasoning, therefore, seems to us to be of no substance. 

The second atan upon which the Madras decisions purport to be based is mani- 
festly untenab The widow herself may be incapable of derogating from her own 
- grant and disputing the alienation haok she has herself made; but as has been 
said already, surrender is not an alienation, and as the reversioner does not derive 
his title from her, there is no principle of law under which the acta of the widow oould 
bind him. As Sulaiman J. pointed out in the case just referred to, that if the rever- 
sioner were & grantee from the widow, he would not only have been estopped from 
challenging the alienation during her lifetime, but would have been equally estopped 
from ea ogie N after her death; admittedly that is not the case.* It is true 
that the surrender benefits the reversioner but the benefit comes to him under the 
provision of general law as a result of self-effacement by the widow. No estoppel 
can possibly be founded on the receipt of such benefit. 

Coming now to the third ground, it ia certainly true that a surrender is s voluntary 
act on the part of the widow and she is under no | or moral obligation to surrender 
her estate. Instances do ariso where an alienee has paid valuable and substantial 
consideration for a property on the expectation of enjoying it so long as the widow 
would remain alive and his expectations have been cut short by a surrender on the 
part of the widow, which no doubt benefits the reversioner in the sense that he geta 
the inheritance even d the widow’s lifetime. On the other hand, a person, 
who takes transfer fom a Hinda widow, acta with his eyes open. If the transfer 
is without any legal necessity, there is a risk always attached to the transaction, 
and there is no law, as we have already explained, which secures to him necessarily 
an estato for life. ee ang © a purchase of this character is not expected to 
pay the same value which he would pay if the purchase were made from a full owner. 
Be that as it may, even assuming that the Court is not incompetent to impose 
conditions on the reversioner’s rights of recovering possession of the property during 
the widow's lifetime on grounds of equity, justice and good conscience in proper 
cases, ib is clear that in the case before us no equitable considerations at all arise. 
The appellants are not alienees from the widow; they came upon the land as tres- 
passers without any right and it is the law of limitation that has legalised what 


1 Vide Swreswor Misser v. Afaheshrand oo v. Lachho, 
Misra, (1920) L.R. 47 LA. 283. | (086) CLR 
EEN k 49 All. 384, 348. 
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was originally a clear act of usurpation. They have enjoyed their property since 
1925, and as the title which they-have acquired is not available against the rever- 
sionary interest, we do not see any reason sanctioned by law or equity for nob allowing 
the reversioners their full legal rights. 

The result is that in our opinion the decision of the High Court is right and this 
appeal must stand dismissed with costa. f 


- Agent for appellanta : ‘Ganpat Rat. 
Agent for respondents: A. O. Dave. 


Appeal dismissed. 


Present : The Hon'ble M. Patanjali Sastri, Ohiaf Justico, Mr. Justice Mahajan, Mr. Justice Das, 
Mr. Justios Boss, and Mr. Justios Ghulam Hasan, 


RAJA KULKARNI v. THE STATE OF BOMBAY.* 

Industrial Disputes (Appellate Tribunal) Act (XLVIII of 1950), Secs. 24, 27, 7—Bombay Industrial 
Relations Act, 1946 (Bom. XI of 1947), Secs. 8(32), 12, 13—Oonstitution of India, arts. 19, 
(4) (a) and (c), I1d—Apphioability of s. 24 of Act of 1950—Whether pending appeal should 
be a valid or a competent appeal— Validity of Bom. Act XI of 1947. 

Bection 24 of the Industrial Disputes (Appellate Tribuanl) Act, 1950, requires for its 
application no more than that an appeal should be pending, and there is nothmg in the 
language to justify the introduction of the qualification that the appeal should be valid or 
competent, Whether the appeal is valid or competent is a question entirely for the appellate 
Court before whom the appeal is filed to determine, and this determination is possible only 
after the appeal is heard; but there is nothing to prevent a party from filing an appeal 
which may ultimately be found to be incompetent, e.g. when it is held tobe barred by 
limitation, or that it does not lie before that Court or is concluded by a finding of fact under 
a. 100 of the Civil Procedure Code, 1908. From the mere fact that such an appeal is held 
to be unmaintainable on any ground whatsoever, it does not follow that there was no appeal 
pending before the Court. 

Nagendra Nath Dey v. Suresh Chandra Dey,! referred to. 

Quare. Whether the conferment of a right of appeal during the pendency of a proceeding 
can affect the rights of the parties to those proceedings and make the order in the pending 
proceeding appealable. 

The right to freedom of speech-and expression and to form associations or Unions under 
art, 19({1)(a) and (0), read with art. 14 of the Constitution of India, conferring the right of 
equality before the law or the equal protection of the laws is not infringed by the Bombay 
Industrial Relations Act, 1946, 

Tam facta are stated at 53 Bombay Law Reporter 333. 


N. Bharucha and Dara Vania, for the appellants. > 
M. 0. Setaload, Attorney-General for India, with G. N. Joshi and Porus A. Mehia, 
for the respondent. 


Gautam Hasan J. These consolidated appeals by the three appellants arise 
out of the judgment and order of the High Oourt of Ju akne nt RombaF (Bavdekar 
and Dixit JJ.), whereby the High Court confirmed the convictions of the appellants 
recorded by the Presidency istrate, Fifth Court, Greater Bombay, under s. 27 
of the Industrial Disputes (A: Tribunal) Act (No. XLVIII of 1950) but reduced 
their, sentences from six months’ rigorous imprisonment to three months’ simple 
imprisonment and set aside against each of the appellanta the sentence of fine of 
Rs. 1,000. Thea ta are the president and the secretaries of the Mill Mazdoor 
Sabha, a Union of Textile Workers in Bombay registered under the Indian Trade 
Unions Act. It appears that there are about 2,10,000 textile workers working in 
Bombay and about 35 per cent. of them belong to three different labour Unions. 
Tho first is called ‘Rashtriya Mill Mazdoor ’ which is recognized as a “representa- 
tive Union” under the Bombay Industrial Relations Act, 1946, on the ground that it 
represents not leas than 15 per cent. of such textile workers. The second is called 


* Decided, November 34, 1958. Oase No. 1 (1032) L.R. 59 I. A. 288, 
87 of 1951, a : . 8.0. 84 Bom. L.R. 1085, 
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‘the Mill Mazdoor Sabha,’ of which the appellants are the office-bearers, but this 
Union represents lees than 15 per cent,; and the third is ‘Girni Kamagar Union’ 
representing the least percentage of workers. It is common ground that apart from 
the members of the above three Unions, a large number of workers representing 
about 65 per cent. are ir pact and do not belong to any Union. 

On December 9, 1949, the representative Union gave a notice of change under 
8. 42 of the Bombay Industrial Relations Act, 1946, hereinafter called the Act, 
to the Mill Owners’ Association in Bombay claiming bonus for that year. On 
December 23, the dispute was referred by the Government of Bombay to the Indus- 
trial Court under s. 23 of the said Act. While this dispute was pending, the Industrial 
Disputes (Appellate Tribunal) Act (No. XLVIII of 1950), hereinafter called the 
Appellate Tribunal Act, came into force on May 20, 1950. On July 7, the Industrial 
Court made the award and the same was published on July 18. On August 9, the 
Mill Owners’ Association, which was dissatisfied with the award, filed an appeal 
before the Appellate Tribunal and an ad-interim order was passed on August 10, 
directing how the bonus should be paid. The appellants made speeches on August 14, 
16 and 16, exhorting the workars of the textile industry to go on strike. The Labour 
Commissioner thereupon filed complaints before the Presidency Magistrate on 
August 28, charging the appellanta with an offence under s. 27 of the Appellate 
Tribunal Act. The Mill Mazdoor Sabha applied to be made a party to the appeal, 
but the application was rejected. As already stated, the appellanta were convicted 
by the Presidency Magistrate, but their sentences were reduced on appeal by the 
High Oourt. 

Two main contentions were raised on behalf of the appellants, firstly, that the 
conviction under s. 27 of the Appellate Tribunal Act was i l, because there was 
no competent and valid-appeal against the award before the Appellate Tribunal, and, 
secondly, that s. 27 of the Act is void as being opposed to the fundamental righta 
of the appellants under arts. 19(Z) (a) and (c), and 14 of the Constitution. Both the 
contentions were repelled by the two learned Judges who delivered separate but 
concurrent judgments. The contentions have been reiterated before us. 

In order to deal with the first contention, it will be neceasary to refer to certain 
provisions of the Appellate Tribunal Aot. Section 7 of that Aot provides an appeal 
to the Appellate Tribunal from any award or decision of an industrial Tribunal : 

(a) if the ap involves any substantial question of law; or 

(b) thea or decision isin respeot of any of the following matters, namely :— 


(+) wages, , i 
(si) bonus or trave allowanoe,... 
Section 24(b) prohibits a wor who is employed in any industrial establish- 


ment, from going on strike during the pendency of an ap before the Appellate 
Tribunal, and s. 25 renders a strike and aodou? as illegal if it is declared, commenoed 
or continued in contravention of the provisions of sa. 24. Then follows the penalty 
provided for in s. 27 which says : 

“Any person, who instigates cr incites others to take part in, or otherwise acta in 
furtherance of, a strike or lock-ouz, which is illegal under thir Act, shall be punishable with 
imprisonment for a term which may extend to six months, or with fine which may extend to 
one thousand rupees, or with both.” 

The question is whether the appellanta rendered themselves liable to prosecution 
under s. 27, because they instigated the strike while the appeal was pending before 


the Appellate Tribunal. : 
It is Gontended that s. 24 contemplates the pendency of a valid and competent 
appeal, but as no valid or competent ap under the law was pending, the appellants 


vommitted no offence under s. 27. e are unable to accept this contention. 
Section 24 on a plain and natural construction requires for its application no more 
than that an appeal should be pending, and there is nothing in the language to justify 
the introduction of the qualification that it should be valid or competent. ether 
the appeal is valid or competent is a question entirely for the Appellate Court before 
whom the appeal is filed to determine, and this determination is possible only after 
the appeal is heard; but there is nothing to prevent a party from filing an appeal 
which may ultimately be found to be incompetent, e.g., when it is held to be barred 
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by limitation or that it doe not lie before that Court or is concluded by a finding of 
fact under s. 100 of the Civil Procedure Code. From the mere fact that such an 
appeal is hold to be mmmaintainable on any ground whatsoever, it does not follow that 
there was no appeal pending before the Court. Artiole 182(2) of the Indian Limita- 
tion Act preecribes three years’ period of limitation for the execution of a decree 
or order to run from the date of the final decree or order of the Appellate Court 
“when there hag been an appeal.” The Privy Counoil construed the latter phrase 
to mean that any application by a party to the Appellate Court to set aside or revise 
æ docree or order of a Court subordinate thereto is an ‘appeal’ within the meaning of 
the above provision, even though it is irregular or incompetent, or the persons affected 
by the application to execute were not parties, or it did not imperil the whole deorse 
or order. They refused to read into the words any Arunrao either as to the 
character of the appeal, or as to the parties to it. [Nagendra Nath Dey v. Suresh 
Chandra Dey}. We consider that the word ‘appeal’ must be construed in ita plain 
and natural sense without the insertion of any qualifying words such as ate intended 
to be introduced by the contention raised before us. There is yet another reason 
for not construing the word ‘appeal’ in the manner suggested by the appellants 


gate the workers in the so-called bona fide belief that s. 27 did not apply to an appeal 
which they thought was incompetent. In this view of the matter it is not n 

to consider whether the oonferment of a right of appeal during the pendensy of a 
proceeding oan affect the rights of the ies to those proceedings and make the 


The second contention relates to the alleged infringement of the rights of the 
appellants under art. 19(Z) (a) and (c), read with art. 14 of the Constitution. In 
order to understand this contention, & reference to the provisions of the Bombay 
Industrial Relations Act, 1948, will be necessary. 

Section 3, sub-s. (32), defines “Representative of Employees” as one entitled to 
aot as such under s. 30, and “representative Union,” is defined as a Union for the 

-timo being registered as a representative Union under the Act (sub-s, (33)]. 

Section 12 enjoins upon the Registrar of Unions appointed under the Act to 
maintain : 

(a) a register of Unions registered by him under the provisions of the Act, and 

(b) & list of approved Unions. 

Section 13 deals with the registration of Unions by the Registrar. By the first 
sub-section a Union can be registered as a “representative Union” for an industry 
in a local area if it has for the whole of the period of three months next preceding 
the date of its application, a membership of not less than 15 per cent. of the total 
number of employees employed in any industry in any local area. If a Union does 
not satisfy that condition, and has a membership of not læs than five per oent., 
it oan be registered as a “qualified Union.” If neither of those Unions has been 
rogistered. in respect of an industry, then a Union having a membership of not less , 
than 15 per cent. of the total number of employees employed in any undertaking 
in such industry can by an application to the Registrar be registered as “primary 
Union.” It is common ground that the Rashtriya Mill Mazdoor Sangh comes under 
the first category and the. Union of which the appellants are office-bearers comes 
under the second, namely that it is a qualified Union. This registration can be 
cancelled under s. 15 if it has been procured by mistake, misrepresentation or fraud, 
or if the membership has fallen below the minimum required under s. 13 for its 
registration. . 

It is argued that the right of the appellanta to freedom of speech and expression 


1 (1089) L. R. 89 L A. 383, 6.0, 94 Bom. L. R. 1085, 
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and to form associations or Unions under art. 19(1) (a) and (c), read with art. 14, 
conferring the right of equality before the law or the equal protection of the laws is 
infringed by the Act, inasmuch as it gives preference to a trade Union upon the 
artificial test of having the greater percentage of membership, namely not less than 
15 per cent. We see little merit in this contention. It is obvious that the Aot 
imposes no restriction either upon the freedom of speech and expression of the textile 
workers or their right to form associations or unions ; indeed it is not denied that the 
workers have already formed as many as three unions, though they do not exhaust 
the number of workers in Bombay, for it leaves as many as 65 per cent. of workers 
unorganized who do not belong to any trade Union. The statute lays down the 
minimum qualification of 15 par cent. of membership to enable the Union to be called 
a “representative Union” so as to represent the interesta of the entire body of 
workers in their relations with the employers. After laying down the test of not 
less than 15 cent., it was perfectly reasonable not to allow any other Union such 
as the ap ts to inte in a dispute on behalf of the textile workers when 
they did not command the minimum percentage or when their membership fell 
below the prescribed percentage. It is pay open to the appellants to enlist 
that percentage or even a higher one and claim precedence over the Rashtriya Mill 
Mazdoor 80 a8 to be able to represent the interests of all the workers. The 
right to m of speech and expression is not denied to the appellants, nor are 
they prohibited from forming associations or Unions. The Act es no disorimi- 
nation between textile workers as a class but lays down a reasonable classification 
to the effect that a certain percentage of membership possessed by a Union will be 
allowed to represent the workers as a class to the exolusion of others, but there is 
nothing to prevent the other Unions or other workers from forming a fresh Union 
and enrolling a higher percentage so as to acquire the sole right of representation. 
The appellants challenge the validity of the Act as infringing their fundamental 
righta and yet they base their case of discrimination on the provisions of the same 
Act. This position is not in accord with reason or principle. 

We hold, therefore, that the a ts have made out no case for interference 
with the orders of the Courts below. We uphold the convictions and sentences and 


dismiss the appeal. 
cae Appeal dismissed. 
. Agent for appellante: Raji Narain. 
Agent for respondents : CH Rajadhyaksha. 


APPELLATE CIVIL. 


Before Mr. Justico Dixit. 
GENUJI RAMJI BANDKHELE v. MURLIDHAR LAXMAN NIRHALE.* 
Transfor of Property Ad (IV of 1882), Seo. 76—Otvil Procedure Oode (Act V of 1908),0O.II,r. 2— 
Suit for redemption—Subsequons suit by mortgagor against morigages for compensation for loss 
occasioned by wrongful act of mortgages in posscssion—Mosniainabihity of subsequent swit— 

Whether illegal act of mortgages tn relation to mortgaged property a tortious act—Indian Limita- 
tion Act (IX of 1908), arts. 36, 120, 116. 

e Lhe liability of the mortgagee to account to the mortgagor for theloas rustained by the 
mortgagor on account of the non-observance of the duties imposed upon him by s. 76 of the 
Transfer of Property Act, 1882, must be determined and settled in the suit brought by the 
mortgagor for redemption. 

Anandrao v. Bhikaji,! followed. 
Shtwackidambara Mudaliar v. Kamatohi Ammal,’ dissented from. 
When a mortgagee is in possession, any act which he does cannot be said to be an act arising 
out of a tort. A mortgagee in possession has a right to remain in possession, and if he oom- 
* Deoided, December 16, 1953: Fobruary Thorat, Civil Judge (Junior Division), at Khed, 
6, 1954. Second Ap No. 888 of 1952, in Civil Smt No. 56 of 1947. 
from the decision of M. S. Bagali, Extra 1 1b09) CE. We OD Mad. ae 
Assistent Judge at Poona, in Appeal No. 440 2 (1909) I. L. R. 33 Mad. 71. 
af 1049, reversing the decree passed by B. M. 
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mits an act which is illegal, the act is nob a tortious act bub isonly an ilegal act and is 

attracted by the provisions of «.76ofthe Transfer of Property Act, 1883. . 

Osa Rama, the father of Genuji and another (plaintiffs), on October 30, 1880, 
m with ion a house belonging to him to one Eknath who was the 

ther of Murlidhar and others ( nts) to secure a eum of Re. 600. On, 
uly 5, 1889, another mortgage in respect of the house was executed 
by Rens to berir a farther san of Be 60: 

In 1944 the plaintiffs filed a suit (No. 655 of 1944) for redemption of the two 
mortgages. On April 18, 1946, a decree for redemption was passed under which the 
plaintiffs were to pay to the defendants Rs. 650. 

On February 24, 1947, the plaintiffs filed the present suit against the defendants 
alleging inter alia that the m property was pulled down by the defendante’. 
father and grandfather, that the materials of the house were used by them for 
constructing & hause of their own, that the materials were worth about Ra. 1,200, 
that they should, therefcre, be allowed to set off Rs. 650, and that a decree for the 
balance be passed against the defendants. The date of the cause of action was 
stated in the plaint to be August 28, 1946, The defendants inter alia contended that 
the suit was barred under O. IL, r. 2, of the Civil Prooodure Code, 1908. The trial 
Judge dismissed the suit on the ground that it wae barred under O. TI, r. 2, of the 
Code, without going into the merits of the oase. On appeal by the plaintiffs, the 
appellate Judge held thet the plaintiffs’ claim was pot barred and he, therefcre, 
set aside the decree of the trial Court and remanded the suit for retrial. Upon 
remand the trial Court gave the plaintiffs a dearee for Rs. 650 and interest at four 
per cent. on the amount from the date of suit to tho date of satisfaction. 

On appeal, the appellate Ju allowed the are gst aside the decree of the 
trial Court and dismissed the plaintiffs’ suit, holding that although the plaintiffs 
were entitled to a sum of Re. 200 by way of damages, the plaintiffs’ claim was not in 
time. The appellate Judge observed in his judgment as follows :— 

“I do not agree with the appellant’s pleader when he argued that art, 36 of the Indian 
Limitation Act applied to the plaintiffs’ claim; that article applies to fruits far compensation for 
any malfeasance. This feasance or non-feasance is independent of contract. In thiscase there was 
an implied contract between the mortgagor and the mortgagee that the latter should not 
commit any waste, and if he does so be will be liable for damages to the mortgagor. In my opinion 
either art. 116 or the realduary art. 120 applies and in both the cases the period of limitation is 
6 years. Under the first mentioned article, the starting point of limitation is the date of the breach 
of contrast and under the latter when the right to sus accrues. Under s. 76 of the Transfer of 
Property Act, if the mortgagee fails to pecform any of the duties imposed upon him by the said 
section, be may, when accounts are taken in pursuance of a decree under this chapter, i.e. chapter 
IV, be debited with the loss, if any, ocoasioned by such failure. If the mortgagee is to be 
debited with the loss under a. 76 of the Transfer of Property Act, that will have to be dane in 
the same suit, i.o., suit for redemption and acocuni#. That is ane remedy which the mortgagor 
may follow but that is not theonly remedy. Ifthe mortgagor does not avail himself ofthe remedy 
given to him under s. 76 of the Transfer of Property Aot, then his other remedy will be dus by way 
of a suit for damages or compensation. For such a suit, he need not wait till he files a sult for 
redemption and accounts. He will have to file the suit at ance, ie., immediately after the loss 
occasioned by the wrongful or negligent act of the mortgagee (vide Mahvir v. Sheo Shankar, 
112 L O. 434.). The cause of action for plaintiff's suit for damages therefore arose when the 
defendants are alleged to have pulled down the house, and demanded the materials thereof. 
That event happened according to plaintiff No. 1 himself (vide exh. 2%) 9 or 10 years prior tp the 
date of his deposition, i.e., December 19, 1947. This will be more than six years before the date 
of the institution of the suis out of which this appeal has arisen. The lower Oourt has applied 
the principle of s. 28 of the Limitation Act. I do not think that the principle of the seid section 
applies to the facte of this case. The wrong was not a continuing one nor was it independent of 
oantract, In the resultI am inclined to hold that the claim is barred by the lew of limitation.” 


The plaintiffs appealed to the High Court. 
R. B. Kotwal, for the appellants. 
VY. S. Desai, for the respondents. - 


DuoorJ. This appeal arises from a suit filed by the plaintiffs-appellante to recover 
from the defendante-respondents a sum of Rs. 580 with future interest and costa. 
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-On October 30, 1880,5 podsessory mo was executed by one Rama; who is the 
‘plaintiffs’ father, in favour of one Eknath, the grandfather of the present defendante, 
in order to Béopré a sum ‘of Rs. 600. On July 5, 1889, another, possessory mortgage 
was executed. by Rama in favour of Eknath in ordet to secure a further sum of 
Rs. 50. ` a : ke y < , ‘ f ; : 

“In 1044 the plaintiffs filed a suit for redemption of tle two mortgages and on April 


' 18, 1946, there was a decree for redemption and according to the decree the plaintiffs 


were to pay to the defendants a sum of Ra. 650. 
The mortgaged property was a house and the plaintiffs alleged that the house 


` wag pulled down wrongfully by the mortgagees while in possession. When suit 


‘No..555 of 1944 was filed the plaintiffs’ stated in the plaint that they would file a 
separate suit to recover damages in’ respect of thé loss occasioned by the falling of 


~ the house and the plaintiffs filed this suit on February 24, 1947, to recover s sum of 
` Rs. 550, basing their cauee of action as on A’ 28, 1946. The plaintiffs averred 
“| that the mortgaged property was pulled down by the defendants’ father and grand- 


fether and that the materials of the house were used by them for the construction 
of a house of their own. It was alleged that’in that way the mortgagees had un- 
authorisedly and illegally disposed of the mortgaged property. It was further alleged 
that the mortgagees had, as possessory moitgagees, a statutory duty which they ` 
had avoided to fulfil and in that way ‘the plaintiffs had: been put to a great loss.. - In 
para. 4 of the plaint the date of the cause ofaction was to be August 28, 1946, 
when the plaintiffs made, -by notice, a olaim against the defendants whicb the 


-defendants refused to comply with. . 


The defendants filed a written statement, raising various.contentions. It was 
contended, inier alta, that the suit was barred under O. II, r. 2, of the Code of 


: Civil Procedure, and that the suit was not in time. 


The learned trial Judge raised e preliminary iague.which was whether tho suit 
was barred under O. II, r. 2, of the Code of Civil Procedure, and enswering the issue 


` in tho affirmative, dismissed the plaintiffs’ suit.- From the decree made in the suit 


the plaintiffs went in appeal before the District Court, Poona, and the learned Extra- 
Assistant Judge set. aside the decree of the trial Court and remanded the suit for 
further hearing according to law, holding that the suit was not barred under O. I, r. 2. 


. ' Uponthe suit going baok to the trial Court, the learned trial Judge gave the plain- 


tiffs a deorèe for Re: 650 with costa of the suit and interest at 4 per cant. on the afore- 
seid amount from the date of suit tc the date of satisfaction. On-appeal from that 
decree, the learned: Assistant Judge, by his judgment dated September 16, 1950, 
allowed tre defendants’ appeal, set aside the decree of the trial Court and dismissed 
tho plaintiffs’ suit, holding that althougl the plaintiffs were entitled to a sum of 
Re. 200 by way of damages, the plaintiffs’ claim was notin time. From tho appellate 
deoree the plaintiffs have come up in second appeal. fy iS 
` Upon this appeal, the only question for decision is whether the plaintiffs’ suit is 
barred by limitation. Various articles under the Indian Limitation Act have been 
suggested as being applicable to the faota of this case. It is said that, art. 36 of the 
Indian .Limitation Act will apply. But it is clear that that article will apply if tho 
suit is based upon a tortious act. It is next that art. 120 of the Indian 
Limitation Act will a ply: That artiole is a residuary article and applies when there 
is no specific period of limitation fixed under the Indian Limitation Act and the period 
is six years from when the right to sue accrues. One other article is suggested as 
being applicable, which is art. 116 and art. 116 applies to a case where there is a 
breach of a contract in writing registered. Now, in this oase the oontreot between 
the parties has not been produoed and, therefore, att. 116 is, I think, out of the question. 
The only articles which are then required to be considered are arta. 36 atid 120 of the 
Indian Limitation Agt... . z ; ~ er 

Now, the plaintiffs in the plaint alleged that the mortgaged property was pulled 
down by the mortgagess in possession. Plaintiff No.1 gave evidence at the trial 
and his evidence was that the house was felled bythe father of thé defendant Murli- 
dhar, that it did not fall of ita own accord and the house was pulled down and the 
mortgagee built his own house about 9 or 10 years back. In his evidence he further 
stated that in the former suit No. 555 of 1944 the Court had not given permission - 


ef oe rr ee 


urs 
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to file a separate suit in respeot of the allegations made by him in the presant suit. 
Now, ga regan suit No. 555 of 1044, it was a suit brought by the present plaintiffs 
against the defendants for redemption of the mortgages. In that suit there was a 
preliminary dearee. In the previous suit the plaintiffs had stated that they would 
bring a separate suit against the defendants for damages in reepect of the loss 
occasioned by them to the mortgaged property. i A 
- The question, therefore, arises whether a mortgagor, beving brought a suit for 
redemption, can bring another suit claiming damages in respect of the mortgaged 
roperty. It seems to me that on principle a mortgagor oan bring only one suit. 
a suit tor redemption the mortgagor can ask the mortgagee to have the mortgage 
redeemed and toa deliver the mortgaged property upon payment of the mortgage 
amount due to the mortgages. In this instanoe what happened was that while the 
mortgagees wete in possesion, the house fell down. Aocordi | to the plaintiffs 
it was pulled down by the mortgagees. ‘Acoording to the fin of the’ lower 
appellate Court, the house fell down of its own acocrd, i.e. in the natural course of 
events. I must, in the circumstances, accept the finding of the Court below, viz. 
that the house wag not pulled down by the mortgagees while in possession. 
Now, Mr. Kotwal contends that this suit for damages can lie and the bar of O. IT, 
r. 2, does not apply. Mr. V. 8. Desai on behalf of the defendanta contends that on 
the footing thet this suit is to enforce the plaintiffs’ claim in relation to a tortious act 
committed by the defendants, the present suit will lie. But if the suit is a suit to 
recover damages by reason of the loss occasioned by the mortgagees, then only one 
suit will lio. In this connection he relies upon the principle established in tho case 
of Anandrao v. Bhikaji1 At page 980 Sir Norman leod says as follows : 
“Now the liability of the parties to the mortgage in a redemption suit can only be decided 
once, and if this decree were to stand, the plaintiff would get baok on payment of the mortgage 


the question would arise whether he could have recourse to the mortgages for damages. But 
certainly it is not the policy of the Code to allow such proceedings. The question what is the 
lability of the mortgagee to account for the properties of which he got posseasion, must be deter- 
mined in this snit, and if the mortgagee will not give back possession of the landa, of which he 
was given possession, then he must pay for them, for he is liable for the restoration of the lands 
which have got into the hands of strangers’. 

With respect, I think, this is the correct principle. A contrary view appears to 
have been taken in Sivachidambara Mudaliar v. Kamatchi Ammal where at p. 73 
the learned Judges of the Madras High Oourt observed as follows : 

“...As regards section 76-of the Transfer of Property Aot we are clearly of opinion that ib 

provides a cumulaive remedy, and is not intended to operate as a bar to any other remedy 
which the mortgagor might have under the law.” 
With sed ey I am unable to concur in this principle. A mortgagee in possession 
is bound by tho provisions contained in s. 76 of the Transfer of Property Aot. By 
ol. (a), he must manage the Toperty as a person of ordinary prudence would manage 
it ifit were his own and by ni (e); hə must not commit any act which is destructive 
or pormanently injurious to the property. The last part of s. 76 provides that : 

“If the mortgagee fails to perform any of the duties imposed upon him by this section, ho 

may, when accounts are taken in pursuance of a decree made under this chapter, be debited with 
the loss, if any, occasioned by such failure”. 
This lest part of 8. 76 suggests that the liability of the mortgagee oan be settled when 
acocunts are taken in pursuance of a decree made under ch. IV. It seems to me that 
if logs is occasioned by the are ie default in the performance of the duties 
imposed upon him by the section, the amount of the loss should be determined in 
the same suit. In my view, the liability of the mortgagee to account to the mort- 
gagor for the loss sustained by the mortgagor on account of the non-observance of 
the duties imposed upon him by s. 76 must be determined and settled in the suit 
brought by the mortgagor for redemption. 


1 (1921) 28 Bom. L. R. 979, 2 (1909) LL. R. 83 Mad. 71. 
L,R.—ao 
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However that may be, this question does not strictly arise for decision because 
a previous stage of the proceedings the learned Extra Assistant Judge took ti 
view that this suit.of the plaintiffs was not barred under O. IT, r. 2, of the Code 
Civil Procedure. The defendants did not appeal from that order and, in my opinio 
the order has become conclusive in view of s. 106, sub-a. (2), of the Code of Oi 
Procedure, which provides that : 


“Notwithstanding anything contained in sub-section (1), where any party aggrieved by 
order of remand made after the commencement of this Code from which an appeal lies does -n 
appeal therefrom, he shall thereafter be precluded from disputing ita correctness”. 
Therefore, altho I do not agree with the view taken by the learned Judge tbat 
separate suit can lie, it is not now open to the defendants to contend that a separa 
suit will not lie even if the view be that the suit is a suit which arises out of a contrac 

Mr. Desai, however, cantends that the suit is a suit to recover damages arisiz 
out of a tortious act. This is suggested by the language of the plaint. This is al 
fortified by the evidence which plaintiff No. 1 gave at the trial. Hoere agai 
in my opinion, the true view would a to be that when a mortgagee is in possessio: 
any act which he does cannot be said to be an act arising out of a tort. Am 
in possession has a right to remain in possession, and if he commits an act which 
illegal, the act is not a tortious act but is only an illegal act and is attracted by tt 
provisions of s. 76 of the Transfer of Property Act. Mr. Desai strongly relies ups 
the view taken by the Madras High Court in Sivachidambara Mudaliar v. Kamatc, 
Ammal! in which the last part of the head-note rans as follows : 

“In suits for compensation for tort to immoveable property, the period of limitation pr 
soribed in article 86 of Schedule II of the Limitation Act runs from the date of the-tort and m 
from the time when the plaintiff has knowledge of such tortious acb”, 

In that case the act which was alleged to be tortious was an act of cutting troe 
The trees were ont in about 1901 and it was held that the suit for damages was governe 
by art. 36. In my opinion, when the relationship is that of a mortgagor and mor 
gages, it is, I think, wrong in principle to say that any act which is committed by th 
mortgagee in possession is a tortious act. In my opinion, it is an act which is contrar 
-to the express provisions ofs. 76. Therefore, this suit which is a suit for compensatio 
for the loss ocoasioned to the plaintifis by the wrongful act of the mortgagees i 
Pean is a suit which would not be governed by art. 36 but would be governe 
y art. 120 of the Indian Limitation Act. According to the evidence of plaintii 
No. 1, the houre fell down some 9 or 10 years before 1947 when he gave evidence 
This means that the house fell down in about 1937. Ifthe suit is governed by art. 3¢ 
then the suit is clearly out of time. But if the suit ia governed by article 120, the 
the suit is not barred by the law of limitation, because the plaintiffs’ cause of actio: 
would be the date when the p.sintiffs demanded redemption which was in 1944 
The Dees suit ia admittedly within six years from 1944. The plaintiffs state 
the date of the cause of action as August 28, 1946. But, in my opinicn, that is no 
the correct date when the cause of action arose because the plaintiffs had a right t 
„laim the amount of loss when the plaintiffs filed the former suit, and sinoe there i 
‘no bar of O. II, r. 2, the present suit is well within time. The lower appellate Cour 
has found that the amount of the loss is the price of the materials of the house whia 
felidown. That amount has been estimated at Rs. 200. The plaintiffs will, therefore 
be entitled to a decree for that amount. 


The result is that this appeal will be allowed, the decree of the lower appellat 
Court set aside and there will be a decree in favour of the plaintiffs for a sum o 
Re. 200 with interest on that amount at 4 per cent. from the date of suit to the dat 
of payment. The plaintiffs shall recover their costa from the defendanta in proportic: 
to their success throughout and tho plaintiffs shall psy the defendsnta vhe costa ir 
proportion to their failure, also throughout. 


Appeal allowed 


1 (1908) I. L. R. 83 Mad. 7}. 
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Bafore the Hon'bls Mr. M. 0. Chagla, Ohiaf Justice, — 
P. D. ASWANI v. KAVASHAH: DINSHAH MULLA.* 


Bombay Rents, Hotel and Lodging Howse Rates Oonirol Acè (Bom. LVII of 1947), Seo. 18—Tranafer 
of Property Act (IV of 1883), See. 108—Tenant sub-letting premises let to hint after coming into 
force of Act—Lease permitting tenant to sub-let premisss— Vakdity of assignment in favour of 

becca’. í £ : 
By reason of s. 15 of the Bombay Rents, Hotel and Lodging House Rates, Control Act, . 
1947, after the coming into force of the Act no contract can be entered into which would 
permit a tenant to sublet or assign or transfer his Interest in the premises. 
Tf there is such a contract in existence prior to the coming into force of the Act, the pro- 
vision in the contract providing for subletting would become void under s. 15 of the Act. ` 
Onoe there is a legal prohibition against the doing of an act, it is impossible to urge that 
because the Legislature has not referred expresely to contracts it is open to parties by their 
contract to get over the prohibition contained in the law. ; 
a Cooper v. Shiovas Oambata,' distinguished. 

Ong Kavashah Dinshaw Mulla and others (plaintiffs Nos. 1 to 8) were the owners 
of a bungalow called ‘“‘Zardina” situated at Ko n Park in Poona. On March 
27, 1942, the bungalow was let out to Ahmed Jaffer and others (defendants Nos. 
1 to 8) on a rent of Rs. 825 per month. The lease*was to commence on April 1, 
1942, and was for a period of eleven months with an option to the defendants to 
renew it for eight months. The defendants exercised the option and the lease was 
continued from time to time and it was finally renewed on November 1, 1948, and 
its duration was October 81, 1949. 

On September 1, 1949, the defendants sub-let the bungalow to one P. D. As- 
wani (defendant No. 4). On September 29, 1949, the defendants informed the 
plaintiffs that they were surrendering the premises on October 81, 1949, and that 
defendant No. 4 would give them possession. Defendant No. 4 refused to surrender 
possession on October 81, 1949, and the plaintiffs filed the present suit for eject- 
ment against the defendants on January 16, 1950. 

The trial Judge dismissed the suit for possession although he decreed it so far 
as compensation and occupation was concerned. In his judgment he observed as 
follows :— 

“., Section 15 of the present Rent Act forbids sub-letting notwithstanding s. 108 (J) of the 
T. P. Act. It would appear that this section takes away even the privilege granted to tenants 
by s. 108 (f) of the T. P. Act. Section 18{a) of the Rent Act of 1947 permita the landlord to recover 
possession of the premises if the tenant has, since the coming into the operation of this Act, 
sub-let the whole or part of the premises. Apparently then the present Rent Act prohibits sub- 
letting by tenant after it came into force. The sub-tenancy of defendant No. 4 having come into 
existence aftar the Act, would be contrary to the above provisions and would be unlawful...I 
havé been taken through all the provisions of the Rent Act and I have also gone through them. 
But I do not find anything in the said Aot which even indirectly suggests that sub-letting is per- 
mitted. In my judgment any sub-letting after the Rent Act, unless it falls within the proviso 
to s. 15, is void. I think Legislature was referring to the excepted classes of transfer of leases 
when it introduced the words ‘but subject of the provisions of s. 15° in section 13. Otherwise 
there was an apparent ognflict in s. 13 and s. 15 before the amendment. I am fortified in this 
view by the remarks of the Chief Justice in Cooper v. Shiavaw Cambatia, 50 Bom. L. R. 718, 720.” 

On appeal the appellate Judge reversed the decision of the trial Court and passed 
a decree in favour of the plaintiffs, observing, in his judgment, as follows =, 

“It is not denied that defendants Noa. 1 to 3 sub-leased the premises to defendant No. 4 
after the Rent Restriction Aot of 1047 came in force. Under s. 15 of the Rent Restriction Act 
1947 notwithstanding anything contained in any lew, it shall not be lawfal after the coming into 
operation of this Act for any tenant to sub-let the whole or any part of the premises let to him 
or to assign or to.transfer in any other manner his interest there. Thus, under this section, 
sub-letting in any form is totally prohibited and therefore the sub-lease in favour of defendant 


* Decided, December 18, 1968. Civil Forking tho dearee by N. 8. Bbhupali, 
Revision Application No. 1277 of 1952 (with Joint Civil Judge ( unior Division) at Poona, 
0. A. No. 1753 of 1952), from an order in Civil Suit No. 321 of 1960. 

by M. E. Trilokekar, Asistant Judge, 1 (1948) 50 Bom. L. R. 718. ` 


_Poona, in Civil Appeal No. 878 of 1951, re- 
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No, 4 after coming into operation of the Rent Restriction Aot is illegal. It was urged on behali 
of the respondent that this section does not state that notwithstanding anything contained in any 
contract, it shall not be lawful eto. to sub-let the premises and therefore if such sub-letting ie 
allowed under the agreement of lease, in that case such sub-letting is perfectly legal. For thi 
proposition reliance is placed on e. 108, sub-s. (j), of the Transfer of Property Aot, which state: 
that in the absence of a contract or local usage to the contrary, the leases may transfer absolutely 
or by way of mortgage etc. the whole or any part of his interest in the property. Thus, what i: 
recognised under s. 108 is the right of the lessee to sub-lease any property held by him ules 
there is a contract to the contrary and this very right is taken away by s. 15 of the Rent Rostrio- 
tion Act, 1047. Section 108 of the T. P. Aot does not state that in the absence of a contract to 
the contrary, the lessee shall not transfer his interest in the property. Thus, when we compare 
s. 108(j) of the T. P. Act with s. 15 of the Rent Restriction Act, there remains, in my view, no doubt 
that the sub-letting in any form is prohibited after ooming mto operation of the Rent Restrictior 
Act. Thus, the sub-lease in favour of defendant No. 4 being contrary to the provisions of a. 15 
of the Rent Restriction Act, he does not get any right, title or interest in the suit premises and 
therefore his status is that of a trospasser only.” 

. Defendant No. 4 applied in revision to the High Court. 

The application was heard. 


V. S. Desai, for the petitioner. 
A. G. Desai, with Poohajt Jamshedji, for opponents Nos. 1-8. 


Caca C. J. Opponents Nos. 4, 5 and 6 who were defendants Nos. 1 to 8 
in the suit obtained a lease from opponents Nos. 1, 2 and 8 who are the plaintiffs 
to the suit, on March 27, 1942. The lease was to commence from April 1, 1942, 
and its duration was up to August 81, 1948, with an option to the leasees to renew 
it for eight months. The lessees exercised the option and thereafter the lease was 
renewed from time to time and it was finally renewed on November 1, 1948, and 
its duration was up to October 81, 1949. On September 1, 1949, defendants 
Nos. 1 to 8 sublet the premises to the petitioner, who is defendant No.4 in the suit. 
On September 29, 1049, defendants Nos. 1 to 8 informed the plaintiffs that 
they were going to surrender the premises on October 81, 1949, and that de- 
fendant No. 4 would give them possession. As defendant No. 4 refused to surrender 
possession on October 81, 1949, the plaintiffs filed a suit for ejectment on January 
16, 1950. The trial Court distniased the suit, but in appeal the learned Assistant 
Judge has reversed the decision of the trial Court and passed a decree in favour of 
the plaintiffs. It is against that decision that this revision application is preferred. 

ow, it is sufficient to uphold the decision of the learned Assistant Judge below 
on the ground that the sub-lease created in favour of the petitioner was prohibited 
by law under s. 15 and therefore he is not entitled to the protection of the Rent 
Act. Under the lease the lessee had a right to sublet, but that right was subject 
to certain conditions and one of the conditions was that the lessees had to inform 
the landlords of the person to whom they were going to sublet two days before the 
subletting, and the case of the plaintiffs was that in this particular case the sub- 
letting was done without carrying out this condition. 

Mr. Desai’s contention is that s. 15 does not prohibit a sub-tenancy which is 
permitted under a contract between the landlord and the tenant, and even if the 
sub-tenancy is created by the tenant under such a contract contrary to the condi- 
tigns laid down in the contract, the sub-tenancy is not void, whatever rights the 
landlord may have for breach of the covenant by the tenant. Mr. Desai says that 
8. 15 only prohibits the creation of a sub-tenancy contemplated by s. 108 of the 
Transfer of Property Act. In other words, according to Mr. Desai if there is no 
contract which its the tenant to sublet, then in view of s. 18 the tenant cannot 
rely upon his right to sublet under s. 108 of the Transfer of Property Act. In 
other words, all that s. 18 does is to take away the statutory right of the tenant to 
sublet under s. 108 of the Transfer of Property Act, but s. 15 does not affect the 
contractual right of the tenant to sublet if that right flows from a contract between 
himself and his landlord. In my opinion that contention is entirely untenable, 
looking to the clear language used by the Legislature in enacting s. 15. Section 
15 provides : i 


x 
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“Notwithstanding anything contained in any law, it shall not be lawful after the coming 
into operation of this Act for any tenant to sublet the whole or any part of the premises let to 
him or to assign or transfer in any other manner hia interest therein :” 
Therefore, there is a prohibition by law agai subletting or assigning or transfer- 


, Ting the interest of the tenant. ‘It is clear that parties by a contract between 


l 


4 


y 
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themselves cannot agree to do something which the law prohibits. If there was 
& contract in existence prior to the coming into force of this Act, then if the con- 
tract provided for atig: that provision in the contract would become void by 
reason of s. 18, and after the coming into force of the Act no contract could be 
entered into which would permit a tenant to sublet or ae or transfer his in- 
terest in the premises. . Desai concedes that ifs.15 did not contain the ex- 
pression “notwithstanding anything contained in any law”, then the prohibition 
would be clear and absolute. but according to Mr. Desai the expression ‘‘notwith- 
standing anything contained in any law” limits the prohibition contained in the 
subsequent part of s, 15. The argument of Mr. Desai is that the Legislature has 
only ref to law and not to contract and therefore the sanctity of contract has 
not been invaded and the Legislature had only in mind s. 108 of the Transfer of 
Property Act and not any contract that may be entered into between the parties. 
In my opinion that view is not a possible view. The expression “notwithstanding 
anything contained in any law” only reinforces the prohibition contained in s. 15. 
Far from limiting that prohibition it strengthens that prohibition. The Legisla- 
ture has used this expression for greater caution lest it should be suggested that 
some other law tted subletting and therefere a subletting in certain circum- 
stances wasa valid subletting. Therefore, in my opinion on the plain construction 
of s. 15 there can be no doubt that subletting has been prohibited by lew after 
Act LVII of 1947 came into force and it is not open to any eee to put forward 
a contract in order to make something permissible which the law says is prohi- 
bited. It would be giving a right to the parties to contract themselves out of a 
prohibition contained in a piece of legislation, and if s. 18 contains an absolute 
pe hibition, no contract can circumvent that prohibition or override that prohi- 
ition. 

What is relied upon by Mr. Desai is a judgment of this Court in Cooper v Shianan 
Cambata*, In that case we were eo TE the old Act of 1944, Act VII of 1944, 
and we were called upon to construe 8.10 and s. 10 of that Act was in the following 
terms : 

“Notwithstanding anything to the contrary in any law for the time being in force, a tenant 
may sub-let any portion of his premisea to asub-tenant: Provided he forthwith intimates in writing 
to his landlord the fact of his having so sub-let the premises and also the rent at which they have 
been sub-lot.” 

We construed s. 10 to mean that it only had reference to s. 108 of the Transfer of 
Property Act and it did not interfere with the contract between the parties which 
contract prohibited subletting, and for that purpose we made a reference to s. 9 
which made it incumbent upon the tenant to perform the conditions of his tenancy. 
Mr. Desai saya that we construed the very words used in s. 15 as having reference 
only to s. 108 and having no reference to a contract between the parties and there- 
fore we must give the same interpretation to these words hs we did when constru- 
ing 8.10. Now, 8. 10 and s. 15 are not in pari materia. Section 10 was a permis- 
sive section. It permitted a tenant to sublet and we said that that permission 
cannot be poet ta to mean that it overrode’a contract by which a tenant had 
agreed not to sublet, and it was in that context that we said that when the Legisla- 
ture used the expression “notwithstanding anything to the contrary in any law 
for the time being in force” it advisedly did not refer to contract between the 
parties, because contracts between the parties were saved and the Legislature was 
only thinking of s. 108 of the Transfer of Property Act. But whereas s. 10 was 
poe and it enabled a tenant to sublet, s. 15 contains a prohibition and pro- 


ibits the tenant from subletting. Once we find that there is a legal rohibition 
e Leia 


against the doing of an act, it is impossible to urge that because gislature 


1 (1948) 50 Bom. L. R. 718. 
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has not referred expressly to contracts it is open to parties by their contract to 
get over the prohibition contained in the law. 

Therefore, in my opinion the learned Assistant Judge below was right in taking 
the view that the assignment in favour of defendant No. 4 was rohibited by law, 
that no valid assignment was created, and therefore he was not entitled to the pro- 
tection of the Rent Act. 

The result is that the revision application fails. Rule discharged with costs. 

In civil revision application No. 1758 of 1952, rule discharged with costs. 


Rule discharged. 





Bafore ths Hon'ble Mr. M. O. Ohagla, Ohief Justice, 


GOVIND DHONDO TAMBOLI‘ v. MANNABAI GOVIND DALWALE.* 

Bombay Money-lenders Aot (XXXI of 1947), Secs. 30, 2(17), 19, 29+—Debtor's application for 
tabing acoounts and declaring amount dus to money-lender—Such application whether to be made 
in pending suit or proceeding of nature contemplated by s. 2(17) of Act. 

An application under s. 30 of the Bombay Money-lenders Act, 1946, should be made in a 
pending suit or proceeding and the suit or proceeding must be a suit or proceeding to which 
the Act applies as defined by s. 2(17) cf the Act. 

Taupe were certain transactions between Mannabai and Shakar (applicants) 
and one Govind (opponent). The applicants four ry mortgage 
ponds in favour of the opponent for a total amount of Rs. 19,600, on the following 
four dates, viz. November 6, 1928, April 18, 1980, January 16, 1984, and January 
J, 1945. The second set of transactions constituted three promissory notes, the 
total amount of which was Rs. 950, executed by the applicants on October 28, 
1946, June 26, 1946, and October 29, 1948. The third set of transaction was in 
respect of an amount of Rs. 141 due at the foot of a khata, which amount was 
borrowed by the applicants between November 26, 1948, and December 1, 1949. 


The applicants filed the present application under s. 80 of the Bombay Money- 
lenders ‘Act, 1946, for taking accounts of the loans advanced by the opponent 
under the above transactions and for a declaration of the amount due to the 
opponent. The opponent contended that the application was not tenable in law 
as the loans incurred were prior to the coming into operation of the Act. The 
trial Judge held that s. 80 of the Act was retrospective, that the application was 


* Decided, January 14, 1954. Civil Re- pugnant in the subject or context—,.. 


vision Application No. 162 of 1058, from the (17) “suit to which this Act applies” means 
decision of 8. G. J. D’Oosta, Civil Judge (Senior any suit or proceeding— 
Division), at Ahm , In Miscellaneous (a) for the recovery of a loan made. after 
Application No. 39 of 1052. date on which this Act comes into force ; 
{ Tho material portions of the sections run (b) for the enforcement of any security 
as under : taken, or any agreement, made after the date 
80. (1) Any debtor may make an appli- on which this Act comes into force in respect 
cation at any time to the Court, whether the of any loan made either before or after the 
loan to which the suit relates has or has not said 


become payable, for taking accounts and for 


declarmg the amount due to the money- 
lender. Buoh lication shall be in the pre- 
herpes acoompenied by the prescrib- 


- (3) On the day fxed for the heazing of the 
application or on such date to which the i 
may pe adjourned from time to time, 


ass an declaring the amount, if 
any, payable by the debtor to the maney- 
lender, in respect of the principal and interest, 
if any. In accounts under this section 
the shall follow the provisians of sections 


18 to 29 and section 31 A. 
2. ln the Act, unless there is anything re- 


date ; or 
(e) for the redemption of any security 
given after the date on which this Act comes 


into force in of any loan made either 
before or after sald date ;... 

39. Notwi i an: 
in any law for the time in force, the Court 


moneylender has received more than what 
to him pase a decree in favour of the 


debtor in respect of such amount : 
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therefore, tenable, and he ordered it to be proceeded with, observing as follows:— 

"I, however, find that it is diffloult to uphold the view advanced by opponent’s pleader 
that in this case from the Act that is before us its operation is only intended for loans advanced 
after this Act has come into operation. From the different provisions that I have already referred 
to in my above discussion, it will be seen that the Act ia very wide in ite provisions and both 
substantive law and the adjective law existing previously has been altered by this piece of legisla- 
tion. The preamble of a statute is another good means of finding ont its meaning which gives a 
key to the better understandmg of the same. Hoere the preamble Jaya down that whereas it is 
expedient to make better provision of the regulation and control of transactions of money lend- 
ing in the province of Bombay. It does not state for the regulation and control of transactions of 
money lending in the Province of Bombay ‘hereafter’, From earlier history, it may be noted 
that the problem of indebtedness has from time to time bean engaging the attention 
of Government. As far back as 1879 the D. A. R. Act was parred; in 1939 the B. A.D. R. 
Act was passed. These enactments kept out of its pale clasees of people other than 
agriculturista who were found being exploited by money lenders. Inmy opinion the 
view advanced by the learned pleader for the opponent is too narrow and restricted. The 
Legialature could never have intended that this Act was only to operate forloans after the introduc- 
tion of this Act.” 


The opponent applied in revision to the High Court. 
The application was heard. 


V. M. Tarkunde, for the petitioner. 
V. D. Tulsapurkar, for the opponents. 


Cuacia C. J. This revision application raises a question as to the maintainabi- 
lity of an application made MITEA 8.80 of the Bombay Money-lenders’ Act, 1946. 
The opponents filed this application before the learned Senior Civil Judge, Ahmed- 
nagar, In respect of three sets of transactions. One was of four mortgages, the 
principal amount of which was about Rs. 19,600, executed by the opponents bet- 
ween 1928 and 1946. The second set of transactions was in respect of three pro- 
missory notes, the principal amount of which was Rs. 950, executed by the oppo- 
nents between 1946 and 1948, and an amount due at the foot of a khata, the amount 
being Rs. 141, which money was borrowed by the opponents in 1948-49. 

Mr. Tarkunde’s contention is two-fold. One is that an application under s. 80 
can only be made provided a suit is pending, and the second that an application 
for taking accounts and declaring the amount due to the money-lender can only be 
made vines B. 80 in respect of loans which were made after the date on which the 
Act comes into force. Now, barring one promissory note for 1948 and the khata 
account, all the transactions in respect of which the opponents seek a declaration 
under 8. 80 are transactions prior to the coming into force of the Money-lenders 
Act, Turning tos. 80 it provides that 

“Any debtor may make an application at any time tothe Court, whether theloan to which the 
suit relates has or has not become payable, for taking account and for declaring the amount due 
to the money-lender. Such application shallbe in the prescribed form and accompanied by the 
proscribed fee.” 

Therefore the application contemplated by s. 80 is clearly in a suit, because the 
parenthetical sentence refers toa suit and it makes it clear that the loan to which 
the suit relates may or may not have become payable. Turning to the prior 
section, s. 29, it provides that notwithstanding anything contained in any law for 
the time being in force, the Court shall, in any suit to which this Act applies, whether 
heard ew parte or otherwise, do any of the things mentioned in cls. (a), (b), (0) and 
(d), i.e. reopening transactions, taking accounts between parties, ucing the 
amount in respect of excessive interest and so on. Now, a suit to which the Act 
applies is defined in sub-s.(17) of s3. 2, and the definition is: ‘Suit to which this 
Act applies, means any suit or proceeding”, and the relevant sub-clause for the 

of this case is sub-cl. (a) “for the recovery of a loan made after the date 
on which this Act comes into force,” Therefore, it is clear that as far as s. 20 is 
concerned, the reopening of transactions canonly be done in a suit which is for the 
recovery of a loan made after the date on which the Act comes into force. The 
Court would have no jurisdiction to do this if the suit is to recover a loan which was 
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made before the Actcameintoforce. As s.80follows s. 29 the expression “the suit” 
used in s. 80 is clearly the suit referred to in s. 29 and that is the suit to which 
the Act applies. Therefore, in my opinion it is clear that under s. 29 there must 
be a suit pending to which the Act applies. In other words, it must be a suit in 
respect of a loan which was made after the coming into force of the Act and it is 
in such a suit that an application for a declaration can be made under s. 80. The 
reason for enacting s. 80 is clear. A money-lender may file a suit for recovery of 
a loan and the Court may find that the loan is not payable and the suit is premature, 
in which case the Court -would be bound to dismiss the suit. Section 80 gives 
& protection to the debtor that notwithstanding the fact that the suit is premature 
and notwithstanding the fact that the loan has not become payable, on an applica- 
tion made by the debtor the Court may give a declaration as to what is the amount 
due in t of the claim. Mr. Tulzapurkar has drawn my attention to the fact 
that s. 2(17) refers not only to a suit but also to a proceeding, and therefore Mr. 
Tulzapurkar says that this application should be looked upon as a proceeding, 
in which case no difficulty would arise with to the parenthetical sentence 
“the loan to which the suit relates has or has not become payable.” But Mr. Tulza- 
purkar’s difficulty still remains. Even though the suit to which the Act oe 
may include proceeding, even so the pro ing must be for recovery of a loan 
made after the date on which the Act comes into force, and clearly this particular 
application refers to transactions which are antecedent to the coming intoforce of 
the Act. Mr. Tulzapurkar is right that it may be that there may be a proceeding 
for thé recovery of a loan and not a suit and even in such a proceeding an applica- 
tion under s. 80 may be made. But the condition precedent to the right of the 
debtor to make an application under s8. 80 is the pending of a suit or a proceeding 
of the nature contemplated by s. 2(17). ` 

Then Mr. Tulzapurkar has drawn my attention to sub-s. (3) of s. 80 which pro- 
vides that in taking accounts under s. 80 the Court shall follow the provisions of 
ss. 18 to 29 and s. 81A, and Mr. Tulzapurkar says that some of these sections clearly 
indicate that the Act was to be retrospective, and he has drawn my attention to two 
sections. Firstiss.19. That section gives the right to the debtor to demand from 
a money-lender a statement containing various particulars with regard to the loan 
advanced by the money-lender and this right of the debtor is not confined to a 
loan made after the coming into force of the Act, but it also applies to loans made 
before the Act was passed, and s. 19 in terms says so. But I fail to understand how 
s. 19 has any relevancy to the taking of accounts under s. 20. Then s. 28 provides : 

“Notwithstanding anything contained in any agreement or any Jaw for the time being in 

force, no Court shall in respect of any loan whether advanced before or after the date on which 
this Act comes into force, decree, on account of interest, a sum greater than the principal of the 
loan due on the date of the decree.” 
This section applies to all suits and also to all loans, whether advanced by money- 
lenders or not, and it prohibits the Court from passing a decree in respect of interest: 
for an amount exceeding the amount of pupae: But here again I find it difficult 
to understand the cere of this section on the accounts to be taken under s. 80. 
If in taking accounts under s. 80 of a loan advanced subsequently to the ing 
of the Act, the Court finds that the amount of interest exceeds the amount of princi- 
pal, then undoubtedly the Court will not give a declaration with regard to an in- 
terest which exceeds the amount of the principal. But it does not mean that by 
reason of s. 28 the Court is given jurisdiction under s. 80 to take accounts of loans 
which have been made prior to the passing of the Act. 

If Mr. Tulzapurkar’s contention were to be accepted, it would lead to a very 
anomalous situation. In this very case the petitioner has filed a suit on the pro- 
missory notes and he also filed a suit on the khata and these suits were pending 
when the opponents made the application under s. 80. These suits were pending 
in one Court and the application was made in another Court. I do not know what 
the effect of a declaration would be under s. 80 made by one Court on a suit pend- 
ing in another Court. Further, Mr. Tarkunde tells me that a decree has been pass- 
ed in favour of the petitioner in both these suits. Mr. Tulzapurkar says that if a 
decree is passed there should be no difficulty because under s. 29 the Court is pro- 
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hibited from reopening transactions to do anything which affects the decree of the 
Court. But then if the decree is passed and the Court has fixed the amount which 
is due by the debtor tothe money-lender, then this application under s. 80 would 
be entirely futile because no purpose would be served by declaring a smaller 
amount than what has already been decreed by a competent Court. All these 
considerations go clearly to show that the clear intention of the Legislature was 
that an application under s. 80 should be made in a pending suit or proceeding and 
the suit or proceeding must be a suit or proceeding to which the Act applies as 
defined by s. 2(17). Mr. Tulzapurkar has also drawn my attention to the form 
prescribed for the application under s. 80 and that form suggests that an indepen- 
dent application cold be made by the debtor. Now, it is not open to Government 
to prescribe a form which extends the ambit of s. 80, and even if by the form the 
Government purport to enable a debtor to make an independent gi Tere under 
8. 80, in my opinion the form would be ultra vires of the section. The form must 
be one which should enable the debtor only to make an application under s. 80 in a 
suit or proceeding, the suit or proceeding being a suit or proceeding to which the 
Act applies. 

In at opon; therefore, this application was not tenable. I would, therefore, 
get aside the order of the lower Court and dismiss the application. Rule absolute 
with costs throughout. 


Rule made absolute. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice. 
IRON & HARDWARE (INDIA) CO. v. SHAMLAL & BROS.* 


Displaced Persons (Debts Adjustment) Act (LXX of 1951), Seca. 13, 8(6)(10), 85—Civil Procedure 
Code (Act V of 1908), O. -XXX; Seo. 141—Application under s. 13 of Act by firm, consist- 
ing of partners who-were displaced persons, for damages for breach of contract— Whether applica- 
tion in name of firm maintainable—Act whether covers cases of damages for breach of contract. 

An appHocation under-s. 18 of the Displaced Persons (Debts Adjustment) Act, 1951, was 
made to the Tribunal constituted under the Act, by a firm which conaisted of two displaced 
persons, for damages for breach of contract. On the questions whether it was competent 
to the displaced persons to maintain the application under the Act in the name of the firm 
and whether the Act covered cases of damages for breach of contract :— 

Held, that in law the persons before the Tribunal were the individual partners who con- 
stituted the firm and, therefore, if these partners satisfied the definition of ‘displaced person” 

, in s, 2(10) of the Act, their appHcation was maintainable ; 

that by virtue of s. 25 of the Act O. XXX of the Civil Procedure Code, 1908, applied 
to proceedings before the Tribunal and, therefore, the individual partners were entitled to 
maintain the application in the name of the firm; but 

that as the application was to recover damages for breach of contract, it was not an 
application in respect of a debt as defined by s.-2(6) of the Act, and, therefore, the application 
was not maintainable. : 

Dharamsey v. Balkrishna Pandwrang,! 
Before tt could be seid of a claim that it is a debt, the Court must be satisfied that there 
, is a pecuniary liability upon the person against whom the-claim is made. It would not be 
true to say that a person who commits a breach of contract incurs any pecuniary lability, 

” nor would it be true to say that the other party to the contract who complains of the breach 
has any amount due to him from the other party. Damages are the compensation which a 
Court of law gives to a party for the injury which he has sustained, andj he does not get 
damages or compensation by reason of any existing obligation on the part of the person 
who committed the breach. He gets compensation as a result of the flat of the Court. 
Therefore, no pecuniary liability arises till the Court has determined that the party complain- 
ing of the breach is entitled to damages. _Therefore, when damages are assessed, it would 


Decided, January 14, 1954. Civil Revistonal Bombay, in D. P. Application No. 68 of 1952. 
Application No. 1261 of 1958, (with C. R. A. 1 (1928) I. L. R. 58 Bom. 787, . 
Nos. 1884 and 1885 of 1988), from the decision 8.0. 81 Bom. L. R. 984. 
of K. M. Vakil, Judge, City Civil Court, : 
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_not be true to say that what the Court is doing is ascertaining a pecuniary lability which 
already existed. The Court in the first place must decide that the defendant is liable and 
then tt proceeds to assess what that liability is. But till that determination there is no 
lability at all upon the defendant. The whole basis of a suit for damages is that at the date 
of the suit there is no pecuniary liability upon the defendant and the plaintiff has come to 
Court in order to establish a pecuniary Wabilty. 


THE firm of Shamlal & Bros. (applicants) filed agaian Iron & Hardware Co. 
(respondents) an application under s. 18 of the Disp d Persons pn Adjust- 
ment) Act, 1951, for recovery of a sum of Rs. 46,188, as damages for breach of a 
contract dated July 14, 1950. The applicants alleged that their firm consisted 


of two partners who were both disp persons. The respondents denied that `, 


a firm could be ‘a displaced person’ within the meaning of that term in the Act, 
that the applicants were not ‘displaced creditors’ within the meaning of that. term 
in s. 18, as a claim for unliquidated damages was not a ‘debt’ within the meaning 
of that term in s. 2(6) of the Act, and, that, therefore, the Tribunal had no jurisdic- 
tion to entertain the application. 

The lower Court held that although a firm could not be a displaced person within 
the meaning of the term in 3. 2(10) of the Act, where the partners constituting 
a firm are individually displaced persons, they could maintain an application under 
the Act and that an unliquidated claim for damages for breach of contract al- 
though ordinarily not a debt, would be a ‘debt’ within the meaning of the term in 
the Act. The trial Judge held that the application was maintainable, observing, 


result, I hold that displaced persons who are all the partners of a firm can maintain an application 
under s. 18 of the Displaced Persons (Debts Adjustment) Act in the name of the firm... There 
is no doubt therefore that in the ordinary meaning of the word ‘debt’ the claim for damages is 
not included. But I have to apply the special definition given by the Displaced Persons (Debts- 
Adjustment) Act which says that whether the pecuniary liability is ascertained or to be asoer- 
tained, still it 1s a debt. Now ‘to ascertain’ is to make certain and that ascertainment is to be 
made by the Court. The worde ‘whether ascertained or to be ascertained’ qualify the preceding 
words ‘any peguniary liability’. That being so, I come to the conclusion that within the special 
definition of the word ‘debt’, a liability which is to be ascertained by the Court ts included, which 
otherwise would not be included under the ordinary meaning of the word ‘debt’. 

Shri Nain has alo relied upon the words ‘was incurred’ in s. 6, sub-sa. (a) and (b), and the 
words ‘is due’ in sub-s. (c). He says that either the ability was already incurred under sub-ol. (a) 
or (b) or is presently due under sub-ol. (c) and therefore it is not within the contemplation of the 
Legislature to include the claim for damages which is a mere right to sue. A claim for damages 
therefore, is not covered by the definition of the word ‘debt’ as defined by the Act. 

Tam not inclined to agree with the submission of Shri Nain on this paint in view of the specific 
words used by the Legislature. I agree that within the ordinary meaning of the word ‘debt’, 
the claim for damages cannot be included. This Act is a special legislation giving special rights 
and obligations to a particular class of persons and for its purposes only, the Legislature has 


ascertained by the Court in the sense that the liability is to be fixed by the Court as in a case 
of unliquidated damages.” : 

The respondents applied in revision to the High Court. 

The aoe was heard with two other applications in which a similar question 
was involved. - 


J.L. Nain, P. L. Nain and Miss A. Gupta, for the petitioners. 
R. R. Karnik and G. K. Kamat, for the opponents. 
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CuaoLa C. J. These three revision applications raise a common question. 
Appie OT were made by creditors who allege that they are displaced persons 
within the meaning of Act LXX of 1951 for damages for breach of contract, and 
two principal questions arise for my determination. One is whether it is competent 
to displaced persons to maintain an application under this Act in the name of the 
firm in hich they are carrying on business, and the second is whether the Act 
covers cases of damages for breach of contract. 

Turning to the first point, it is not disputed that the partners of the firm which 
has made applications against three debtors in these free applications are dis- 
placed persons. But what is urged is that the firm does not satisfy the definition 
of “displaced person” given in s. 2(10). The definition is : 

“displaced person’ means any person who, on account of the setting up of the Dominions 
of India and Pakistan, or on account of ctvil disturbances or the fear of such disturbances in 
any area now forming part of West Pakistan, has, after the Ist day of March, 1947, left, or been 
displaced from, his place of residence in such area and who has been subsequently residing in 
India, and includes any person who is resident in any place now forming part of India and 
who for that reason is unable or has been rendered unable to manage, supervise or control any 
immovable property belonging to him in West Pakistan, but does not include a banking company; 
Now, what is urged is that this definition by its very nature can only apply to an 
individual and the Legislature has emphasised the aspect of residence and no other 
aspect. It would be impossible, it is urged, to suggest that a firm can reside in the 
sense in which that word is used in this definition. The residence contemplated is 
a human residence and it cannot apply to an entity like a firm but it can only 
apply to individuals. In my opinion it is clear that there is no such legal entity 
as a firm. A firm is merely a compendious way of describing certain number of 
persons who carry on business as partners in a particular name, but in law-and in 
the eye of the law the firm really consists of the individual partners who go to con- 
stitute that firm. Therefore, the persons before the tribunal are the individual 
partners of the firm and not a legal-entity consisting of the firm. Therefore, if 
the individual partners of the firm satisfy the definition of “displaced person” given 
in the Act, I see no reason why such an application cannot be maintained, and as 
I said before it is not disputed that all the partners of this firm satisfied the de- 
finition of ‘‘displaced person”. 

Reliance was placed on a decision of Mr. Justice Fawcett in Dhar v. Bal- 
krishna anene 5 The learned Judge there was dealing with the Dekkhan 
Agriculturists’ Relief Act and a suit been filed against a certain firm on the 
Original Side of the High Court, and the firm contended that the Court had no 
jurisdiction to try the suit because the partners were agriculturists as defined in the 

kkhan Agriculturists’ Relief Act and all the partners resided outside jurisdiction. 
Mr. Justice Fawcett rejected that contention and he took the view that for the 
purpose of the Dekkhan Agriculturists’ Relief Act, although each partner might be 
an agrioulturist, still it did not make the firm which was being-sued an agricul- 
turist, and this is what is being strongly slic’ upon by Mr. Nain. Itshould be borne 
in mind that the principal question that the learned Judge had to decide was a 
question of jurisdiction and in his judgment he particularly relies on the fact that 
under O. , I. 1, two or more persons claimmg or being liable as partners and 
carrying on business in British India can be sued as a firm, and what the learned 
Judge points out is that for the purpose of jurisdiction what was to be considered 
was whether the firm carried on business within jurisdiction and not whether its 

rs were agriculturists within the meaning of the Dekkhan Agriculturists’ 

ief Act. In my opinion that decision is not of much help to construe the pro- 

visions of the Act which I have before me. That decision is not-in part materia 

with the question that I have to decide and it turns on a particular provision of 
O. XXX, r. 1, with which I am not in this case concerned. 

There can be no doubt that a displaced person may be a person or persons, and 
if two or more persons are joint contractors and if they satisfy the definition of 
“displaced person” as given in the Act, I see no reason why they. cannot maintain 
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an application merely because that application is in the name of the firm and not 
in the individual names of the partners. Whether the partners can maintain an 
applicétion in the name of the frm or not is more a question of procedure than a 
question of substantive right. It may be said, as ie hag been said and as I shall 
vey oint out, that the partners who are all displaced persons, although they 

ave aright to make an epriicanon under the Act, cannot make that application in 
a particular form, viz. in the name of the frm. But that would raise a question 
of procedure. The right of the partners to maintain the application cannot be 
disputed or challenged. 

Turning to the procedural question, what is ur is that O. XXX, r. 1, does not 
apply to the proceedings under the Displaced Persons Act. It is clear that if 
O. , T. 1, did not apply, then the application would not be maintainable in the 
form in which it has been presented. It is only by reason of O. XXX that oan 
cular a, is given to persons who carry on business in a firm name. Apart 
from O. X every partner would have to be brought on the record as a party 
plaintiff if he claimed a debt due to the partners from a third party. Therefore, the 
question is whether O. XXX applies to proceedings under this Act. In the first 
place we have s. 25 of the Act hich provides : 

“Save as otherwise expressly provided in this Act or in any rules made thereunder, all pro- 
ceedings under this Act shall be regulated by the provisions contained in the Code of Ctvil Pro- 
cedure, 1908...” 

Now, I find it difficult to understand why in view of this provision this particular 
proceeding cannot be regulated by O. XXX of the Civil Procedure e. What 
is urged by Mr. Nain is that it is only after a proceeding has been admitted that the 

rovisions of the Code apply to such a proceeding, but when a question is as to the 

orm in which the p ing should be launched the provisions of the Code cannot 
be made applicable because it has not yet become a proceeding before the tribunal 
and no question of the application of the provisions of the Code can arise. In 
my opinion that contention is not tenable. When the application comes before 
the tribunal and a point is raised that the application is not in ope form, the 
Court has got to consider whether the form is proper or not in the lig t of the pro- 
visions of the Code. That is the only guidance that the Legislature has given to 
the tribunal. Whether a proceeding is in proper form or not is a question of pro- 
cedure and all questions of procedure relating to proceedings before the tribunal 
are governed by the provisions of the Civil ure Code unless otherwise ex- 
pressly provided by the Act or by the rules made under it, and it is not suggested 
that there is any provision in the Act or in the rules made which have provided 
that O. XXX should not apply to applications made under the Act. erence 
may also be made to s. 141 af the Code. That section provides : 

“Tho procedure provided in this Code in regard to suits shall be followed, as far as it can 

be made applicable, in all proceedings in any Court of civil jurisdiction.” 
And it is not disputed that if an independent proceeding was to be initiated in a 
Court, O. XXX would apply to such a proceeding by reason of this section. But 
inasmuch as the application under the Ket has got to be made not to a Court but 
to a tribunal, reliance cannot be placed upon s. 141 of the Code and the Legislature 
had expressly to provide by s. 25 that the Civil Procedure Code applies to proceed- 
ings before the tribunal. Therefore, in effect by reason of s. 25 8. 141 of the Code 
has been made applicable not only to proceedings in any Court, but also to proceed- 
ings before the e Dal, and therefore just as O. XXX would apply to an indepen- 
dent proceeding in a civil Court, O. XXX would also apply to a proceeding before 
the tribunal. Therefore, in my opinion there is no substance in the contention that 
the application made by the respondent firm is not maintainable as O. XXX does 
not apply to proceedings before the tribunal. 

The next contention is of greater substance and that contention is that an appli- 
cation to recover damages is not an application in respect of a debt as defined by the 
Act and therefore it was not open to the respondent firm to make an application 
to recover damages for breach of contract under the Act and the only forum Pa 
to the respondent firm was a civil Court and not the tribunal set.up under the Dis- 
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laced Persons Act. Now, “debt” has been defined in s. 2(6) as any pecuniary 
bility, whether payable presently or in future, or under a decree or order of a 
civil or revenue Court or otherwise, or whether ascertained or to be ascertained 
which was incurred as provided in sub-cls. (a) and (b) or is due as provided in sub- 
cl. (c). This is a case which falls under sub-cl. (c) because the case of the n- 
dent firm is that the partners are displaced persons and debts are due to them 
within the meaning of the Act. Now, in order that there should be a debt there 
must be an existing obligation. The payment may be due immediately or it may 
be due in future, but the obligation must arise in order that the debt should be due. 
Jt may even be that the actual amount due in ect of the debt may require 
ascertainment by some mechanical process or\by the taking of accounts. But 
even when the actual amount is to be ascertained the obligation must exist. It 
is well settled that when there is a breach of contract the only right that accrues to 
the person who complains of the breach is the right to file a suit for recovering 
damages. The breach of contract does not give rise to any debt and therefore it 
has been held that a right to recover damages isnot assignable because it is not a 
chose in action. An actionable claim can be assigned, but in order that there should 
be an actionable claim there must be a debt in the sense of an existing obligation. 
But inasmuch as a breach of contract does not result in any existing obligation on 
the part of the person who commits the breach, the right to recover damages is not 
an actionable claim and cannot be assigned. re 
Now, this principle has been accepted by the learned Judge below, but the reason 
why he has taken a different view is that the definition of “debt” given in this 
Act is an artificial definition and is not the definition which has been accepted 
for the purpose of the Transfer of Property Act, and what is emphasised is that 
debt is not merely a liability which is ascertained, but it is also a liability which is 
to be ascertained, and therefore the view is taken that unliquidated damages would 
constitute a debt within the meaning of this Act. In my opinion, with respect to 
the learned Judge, greater emphasis should be placed on the expression “any pecu- 
niary liability” rather than on the expression ‘‘whether ascertained or to be as- 
certained”’. Before it could be said of a claim that it is a debt, the Court must be 
satisfied that there is a pecuniary liability upon the person against whom the claim 
is made, and the question is iether in law a person who commits a breach of 
contract becomes pecuniarily liable to the other party tothecontract. In my opinion 
it would not be true to say that a person who commits a breachof the contract 
incurs any pecuniary liability, nor would it be true to say that the other Peake) to 
the contract who complains of the breach has any amount due to him from the 
other party. As already stated, the only right which he has is the right to go to a 
Court of law and recover damages. Now, damages-are the compensation which a 
Court of law gives to a party for the injury which he has sustained. But, and this 
is most important to note, he does not get damages or compensation by reason of 
any existing obligation on the part of the person who has committed the breach. 
He gets compensation as a result of the fiat of the Court. Therefore, no paN 
liability arises till the Court has determined that the party complaining of the breac 
is entitled to damages. Therefore, when damages are assessed, it would not be 
true to say that what the Court is doing is ascertaining a iary liability which 
already existed. The Court in the first place must lade that the defendant is 
liable and then it proceeds to assess what that liability is. But till that determina- 
tion there is no liability at all upon the defendant. The expression ‘‘to be ascer- 
tained” may well apply to a case which I have indicated earlier where the pecuniary 
liability cannot be ascertained without accounts being taken or some other process 
being gone through. But the whole basis of a suit for damages is that at e date 
of the suit there is no pecuniary liability upon the defendant and the plaintiff has 
come to Court in order to establish a pecuniary liability. Now, whether the case 
falls under s. 2(6), cl. (a), (b) or (c), at the date when the application is made there 
must be an existing debt, or, in other words, an existing obligation, and when the 
respondent firm filed its application for damages, there was no debt existing in 
respect of which an application could be made under the Act. If the intention 
of the Legislature was that a special tribunal set up under the Act should adjudicate 
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hot only upon debts, but also upon damages, nothing was easier than for the Legis- 
lature to have said so. But the Legislature advisedly uses the expression ‘debt’ 
and not ‘damages’, and the tribunal is set up for the adjustment of debts and not for 
the determination of pecuniary liability and the assessment of that pecuniary 
liability. 

Therefore, in my opinion, as the respondent firm has filed an application in all 
these three cases for damages for breach of contract, the applications are not main- 
tainable because they are not applications for recovery of a debt from the peti- 
tioners. 

I would, therefore, set aside the order of the learned Judge below and hold that 
the tribunal has no jurisdiction tojentertain these applications. The result, there- 
fore, will be that these applications will be dismissed with costs throughout. 


Order set aside. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Divi, 


JEHANGIR BOMANJI WADIA v. C. D. GAIKWAD.* 


Land Acquisition Act (I of 1894), Secs. 18, 12—Award made by Collector in absence of claimant or 
his representative on December 28, 1951—Notice of award given to claimant on April 11, 1963— 
Application by claimant for reference under 8. 18 of Land Acqutsition Act made on April 28, 
1953—Application whether barred—Whether incidents applicable to offer under Indian Con- 
tract Act apply to award made under Land Acquisition Act—Blement of notice whether essential 
ingredient of alternative periods mentioned in cl. (b) of proviso to s. 18 of Land Acquisition Act— 
Construction of lam of Kmilation in relation to merits or demerits of parties before Court. 

Pursuant to a notice given by the Collector under s. 9 of the Land Acquisition Act, 1894, 
the petitioners filed their claim in respect of their lands in November 1949. In March 1958 
the petitioners came to know that an award in relation to thelr lands was made by the Col- 
lector on December 28, 1951. On April 11, 1988, the petitioners received a notice under 
s. 12 (8) of the Act giving notice of the award and the compensation awarded for the lands. 
The petitioners on April 28, 1958, applied to the Collector for a reference under s. 18 of the 
Act, but this was refused on the ground that it was barred by limitation :— 

Held, that the petitioners’ case fell under ol. (b) of the proviso to s. 18 of the Land Acquit- 
sttion Act, as they were not present or represented before the Collector at the time when 
he made the award, E 


that what had got to be considered in the case was which of the two periods mentioned 


in cl. (b) expired first, 

tbat as in this case six months from the date of the award had expired first, the receipt 
of the notice by the petitioners subsequently was irrelevant, and 

that, therefore, the petitioners’ application was barred by limitation. 

The element of notice is only an essential ingredient of the first part of ol. (b) of the proviso 
to s. 18 of the Land Acquisition Act, 1804, because the period of limitation runs from the 
receipt of the notice. As far as the second part of the clause is concerned, limitation runs 
from the date of the award and the date of the award has nothing whatever to do with the 
notice which the Collector bas to give under s. 12(2) of the Act. 

The award that the Collector makes under s. 11 of the Land Acquisition Act, 1894, is 
not the same as an offer understood under the Indian Contract Act, 1872, and it would be a 
mistake to apply to this award the incidents which may be applicable to an offer under the 
Indian Contract Act. All that the authorities have laid down is that the award made by 
the Collector amounts to an offer and is not binding upon the clatmant. Therefore, when 
the Legislature provided for the filing of the award under s. 12 of the Land Acquisition 
Act, the Legislature may well have intended that the very filing of that award tn the Collector’s 
office should operate as an offer to the claimant which it was open to him to accept or reject, 
and therefore it is not in any way anomalous if for the purpose of limitation the Legislature 
should have provided that limitation should begin to run from the date of the award, irros- 
pective of the question whether the claimant had received the notice or not. 

In re Land Acquisition Act’, commented upon. 


*Decided, January 18, 1954. Special Civil 1 (1903) 7 Bom. L, R. 697. 
Application No. 1755 of 1958. P 
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The law of limitation is always a harsh law and it would be a mistake to look for ethicel 
princtples in that Jaw. Therefore, it would be a mistake to construe the law of limitation 
either from the point of view of the merits or demerits of the parties before the Court. Li- 
mitation is in fta very nature a technical law and it has to be construed technically, and if 
the Court comes to the conclusion that the Legislature clearly intended that an application 
should be barred after the lapse of a particular time, the Court must give effect to that pro- 
vision of the law, however unmeritorious the defence to the claim may be and however well 
deserved the claim may be. 

On June 4, 1949, the Government of Bombay issued a notification under s. 6 
of the Land Acquisition Act, 1894, in relation to certain lands at Goregaon ad- 
measuring about 24 acres which were owned by Jehangir Bomanji Wadiaand others 
(petitioners) as the trustees of a deed of trust executed by Lady Aimai Hormusji 

adia on March 28, 1928. The lands were required for the purposes of the Bom- 
bay Milk Plan. In July 1949 notice to file the claim under s. 9 of the Act was 
given and the petitioners filed a claim in November 1949 for compensation amount- 
ing to Rs. 28,11,882. > 

In March 1958 the petitioners came to know that an award was made by the 
Collector of Thana on December 28, 1951, in respect of various lands at Goregaon 
including the lands of the petitioners. By this award the petitioners were awarded 
Rs. 22,128-8-0. 

On April 11, 1988, one of the petitioners received by post a notice dated Decem- 
ber 28, 1951, from the Assistant Collector at Thana under s. 12 (2) of the Act, 
giving notice of the award and the compensation awarded for the lands. 

On April 28, 1958, the petitioners ap Tied to the Collector for a reference under 
8.18 of the Act. The Collector pofased. to make a reference on the ground that 
the application was barred by limitation. 

The petitioners applied to the High Court for a writ to compel the Collector to 
make the reference under s. 18 of the Act. 

The application was heard. 


J.C. Bhat, with Gagrat & Co., for the petitioners. 
M. P. Amin, Advocate General, with Little & Co., for the opponent. 


Cnacia C. J. The petitioners are the present trustees of a deed of trust dated 
March 28, 1928, and as such trustees they owned certain land at Goregaon ad- 
measuring about 24 acres. In June 1948 Government issued a notification under 
the Land Acquisition Act in relation to this land and a notification under s. 6 
was issued on June 4, 1949. In July 1949 notice to file the claim was given and 
pursuant to this notice the petitioners filed a claim in November 1949. They 
made a claim of about Rs. 28,00,000. As far as the petitioners were concerned 
nothing further happened till March 1958 and then they came to know that an 
award had been made by the Collector on December 28, 1951, by which award he 
had awarded to the petitioners a sum of Rs. 28,128-8-0. They then applied to the 
Collector for a reference under s. 18. The Collector declined to make a reference 
on the ground that the application was barred by limitation, and the petitioners 
have come before us for a writ to compel the Collector to make the reference, and 
the question that we have to consider on this petition is whether the application 
of the petitioners is barred by limitation. 

Now, turning to the Act, a notification under s. 4 can be issued when it appears to 
the State Government that land in any locality is likely to be needed for any public 
purpose. Then s. 6 provides for a declaration when the Government is satisfied 
that a particular land is needed for a public purpose. Section 9 then provides for a 
public notice to be given by the Collector to the effect that Government intends to 
take possession of the land and that claims to compensation for all interests in such 
land may be made to him, and it was pursuant to this notice that the petitioners 
filed their claim claiming Rs. 28,00,000. Section 11 provides for the inquiry which 
the Collector has to make prior to the making of the award, anditisnot disputed 
that this inquiry is an administrative inquiry and it is not incumbent upon the 
Collector to give any notice with regard to this inquiry to any claimant. In fact 
no notice of the inquiry was given to the petitioners and they were not present. 
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Then s. 12 provides for the filing of the award which is made by the Collector after 
the holding of the inquiry under s. 11, and that section provides : 

“Such award shall be filed in the Collector’s office and shall, except hereinafter provided, 
be final and conclastve evidence, as between the Collector and thé persons interested, whether 
they have respectively appeared before the Collector or not, of the true area and value of the 
land, and apportionment of the compensation among the persons interested.” 

In this case the award was filed in the Collector’s office on December 28, 1951, and 
the question that we have to consider is whether it has become final and conclusive. 
It would become final and conclusive unless the case of the petitioners fell in the 
exceptions provided in the subsequent sections. Sub-section (2) of s. 12 provides 
that the Collector shall give immediate notice of his award to such of the persons 
interested as are not present personally or by their representatives when the award 
is made. Now, a notice was given by the Collector of the filing of the award, but 
it is not now disputed that the notice was not given to the petitioners. It was 

iven to a person by the name of Rustomji Pestonji. It was sent to the Mamlat- 

ar for being served. As this Rustomji Pestonji could not be traced, the notice 
was never served and a copy of the notice was sent to the petitioners only some time 
in April 1958. It is the petitioners’ case in the correspondence that when they 
filed their claim they gave to the Collector’s office the names of the claimants 
and their addresses and therefore there should have been no difficulty on the part 
of the Cdllector in serving the notice upon the petitioners at their proper ad- 
dresses, and we are satisfied in this case that there was gross negligence on the part 
of the Collector’s office in not serving the notices upon the petitioners. It is futile 
for the opponent, the Assistant Collector, Thana, now to suggest that the reason 
why the notice was addressed to one Rustomji Pestonji is because he was the origi- 
nal trustee and in the Government records his name appeared. When a claim is 
made and the claimant’s name and address are in the colectora office, it seems dif- 
ficult to understand why investigation should be made into other materials and 
other records when the Collector's office knows exactly the name of the claimant 
and his address as appears from the claim made by him. 

Then we come tos. 18 and that section provides : 

“(I) Any person interested who has not accepted the award may, by written application 

to the Collector, require that the matter be referred by the Collector for the determination of 
the Court, whether his objection be to the measurement of the land, the amount of the compen- 
sation, the persons to whom it is payable, or the apportionment of the compensation among the 
persons interested,” 
Therefore, the right to apply to make a reference is vested in a person who is in- 
terested, and the petitioners are persons interested, as they are the trustees of this 
land. Itis also necessary that before a person can apply he must not have accepted 
the award. It is well settled that the award made by the Collector in land acquisi- 
tion proce: although it is termed an award and seems to suggest an adjudica- 
tion binding between the parties, is only an offer which the Government makes to 
the claimant. It is‘open to the claimant to accept the offer, in which case the 
award would become final and conclusive and binding between the parties, or it is 
open to the claimant not to accept the offer, in which case he can proceed under 
8. 18(Z) and apply for a reference to the Court. There is a proviso to s. 18 and that 
proviso is: 

“Provided that every such application shall be made, 

(a) ‘ifthe person making it was present or represented before the Collector at the time when 
he made his award, within stx weeks from the date of the Collector’s award ; 

(b) in other cases, within six weeks of the receipt of the notice from the Collector under 
section 12, sub-section (2), or within six months from the date of the Collector’s award, whichever 
period shall first expire.” ; 

Therefore, having given the right to apply to the Collector to make a reference 
under s. 18(1), the Legislature proceeded in this proviso to fixa period of limitation 
within which that application should be made, and cls. (a) and (b) deal with two 
different sets of circumstances. Clause (a) deals with a case where a claimant is 
present or is represented before the Collector at the time when he makes his award, 
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and in that case the application has got to be made within six weeks from the date 
of the Collector’s award. Clause (b) deals with other cases which would pre- 
sumably be cases where the person was nop present or represented before the 
Collector at the time of the making of the award, and in such cases the period of 
limitation is within six weeks of the receipt of the notice from the Collector under 
8. 12 (2) or within six months from the date of the Collector’s award, whichever 
period shall first expire. The case of the petitioners fell under cl. (b) as they were 
not present or represented before the Collector at the time when he made the award, 
and the contention of the Collector is that the application having been made after 
six months from the date of the Collector’s award, the application is barred by 
limitation. No question with regard to the period fixed in the earlier part of cl. (b), 
viz. within six weeks of the receipt of the notice from the Collector arises inasmuch 
as What has got to: be consider ia which. period ires first, and as in this case 
six months from the date of the award expired first, the receipt of the notice by the 
petitioners subsequently is irrelevant. 

The contention of Mr. Bhat for the petitioners is that an award being an offer, 
no question of the petitioners not having accepted that offer can possibly arise till 
the offer is communicated to them. Mr. Bhat says that the Legislature contem- 
plated two modes of communicating the offer. One mode was when the claimant 
was himself present before the Collector at the time when the award was made, in 
which case he would know, being present, as to what the offer was, and having known it 
it was open tohim to accept it or not to accept it, but the Legislature fixed the period 
of limitation within six weeks, if he wanted to reject that offer and make an appli- 
cation for a reference. The other mode of communicating the offer was by gi 
a notice and therefore the Legislature was at pains to provide in s. 12(2) that the 
Collector shall give immediate notice of his award to such of the persons interested 
as were not present personally or by their representatives when the award wasmade. 
Therefore, puree g to Mr. Bhat, it is only when an offer is communicated to the 
claimant in one of the two modes indicated by the Legislature that the question can 
arise of his not accepting that offer. Itis further urged by Mr. Bhat that the rightto 
make an application under s. 18 cannot arise till the offer has been communicated, 
and therefore according to him limitation can only run after the cause of action 
has accrued and the offer has been communicated. In the present case, says 
Mr. Bhat, the petitioners did not know of the making of the award, they were not 

resent when the award was made, and the notice was only communicated to them 
in April 1988. Therefore, no question of limitation running from six months from 
the date of the Collector’s award can possibly arise in the presentcase. Itis dad seis 
ed that cl. (b) of the proviso to s. 18 can only apply provided a notice has been 
received by the claimant within six months from the dae of the Collector’s award. 
It is only then that these two periods contemplated by the Legislature can be taken 
into consideration. But if the notice is received six months after the date of the 
Collector’s award, cl. (b) can have no application because the Legislature cannot 
extinguish the right of the claimant to make an application by limitation before 
that right has arisen. Now, the petitioners’ case presented in this fashion has 
undoubtedly considerable force. lt is pointed out that in this particular case the 
titioners did all that the law required of them. They filed their claim and they 
every right to expect that the Collector will discharge his statuto obligations. 
It is said that the Legislature could never have intended that the failure of the 
Collector to discharge his statutory obligation should result in the petitioners 
losing their valuable right, viz. the right to have a reference made to the Court, 
and the compensation determined by the Court and not by the award of the 
Collector. 

Now, the law of limitation is always a harsh law and it would be a mistake to 
look for ethical principles in that law. Meritorious claims have been barred be- 
cause the law of limitation prescribes that such claims should be presented in Court 
within a particular period. Therefore, it would be a mistake to construe the law 
of limitation either from the point of view of the merits or demerits of the parties 
before the Court. Limitation is in its very nature is a technical law and it has to be 
construed technically, and if the Court comes to the conclusion that the Legislature 
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clearly intended that an application should be barred after the lapse of a parti- 
cular time, the Court must give effect to that provision of the law, however un- 
meritorious the defence to the claim may be and however well deserved the claim 
may be. There can be no doubt that the islature in the proviso to s. 18 pro- 
vided for all cases of applications being e to the Collector for a reference. 
We must assume—and that is the only assumption thatis possible—thatin cl. (a) 
and cl. (b) of the proviso the Legislature bas exhausted all cases in which an appli- 
cation can be made for a reference. Clause (a) as already pointed out deals with 
the case where the claimant was present or represented before the Collector, 
and cl. (b) is the residuary clause which deals with all other cases, and the main 
fallacy underlying Mr. Bhat’s contention is that there is a case left out by the 
La are and that case is where a notice is not received within six months from 
the date of the Collector’s award. Unless there are very strong reasons to indicate 
that the Legislature has not provided for limitation in this particular case, we must 
hold that cl. (b) applies to all cases including the case suggested by Mr. Bhat, be- 
cause if Mr. Bhat’s contention were right this rather curious result would follow. 
Either that cl. (b) will not apply at all, in which case there will be no period of 
limitation for the petitioners, or only the first part would apply, viz. that he would 
have to make an application for a reference within six weeks ofthereceipt of the 
notice, in which case we must ignore the second part of cl (b) which expressly pro- 
vides “or within six months from the date of the Collector’s award, whichever 
period shall first expire.” 

It may be pointed out that the award that the Collector makes under s. 11 is not 
the same as an offer understood under the Contract Act, and it would be a mistake 
to apply to this award the incidents which may be applicable to an offer under the 
Contract Act. All that the authorities have laid down is that the award made by 
the Collector amounts to an offer and is not binding upon the claimant. Therefore, 
when the Legislature provided for the filing of the award under s. 12, the Legisla- 
ture may well have intended that the very filing of that award in the Collector’s 
office should operate as an offer to the claimant which it was open to him to accept 
or reject, and therefore it does not seem to usin any way anomalousif for the pur- 
pose of limitation the Legislature should have provided that limitation should be- 
gin to run from the date of the award, irrespective of the question whether the 
claimant had received the notice or not. 

With regard to the obligation cast upon the Collector to give immediate notice, 
the question that we have to consider is whether the failure to give such a notice 
confers upon the claimant any right. Now, looking to the scheme of the Land 
Acquisition Act, it is fairly clear that it was intended by the Legislature that land 
eequilsen proceedings should be terminated with as much expedition as possible, 
and it is from that point of view that the Legislature gave a mandate to the 
Collector after he had filed the award to give notice immediately to the persons 
interested as were not present personally or by their representatives when the 
award was made. It will be borne in mind that the one striking result of the giving 
of the notice by the Collector and the receipt of it by the clamant would be to 
accelerate the period of limitation. If the Collector gave no notice, the claimant 
would have six months’ time from the date of the award to make his application 
for a reference. If the Collector gave immediate notice and the notice was re- 
ceived by the claimant, he had only six weeks’ time to make an application for a 
reference. The only right which is suggested on the failure to give notice by the 
Collector under s. 12(2) is the right to postpone the period of limitation fixed by the 
Act. It is contended that notice is essential to complete the cause of action of the 
claimant, and till the notice is given, there is no cause of action. Here again, the 
petitioners are confronted with a difficulty. The mere fact of the Collector giving 
the notice does not help the petitioners to put forward the case which they have done 
in this petition, because a notice may be given by the Collector andit may not 
be received by the claimant. Therefore, the petitioners have got to go further and 
contend that in order to complete the cause of action it is not merely necessary 
that the Collector shall give notice, butfurther that the claimant must receive the 
notice before the cause of action is complete. If the intention of the Legislature 
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was that the materia] date for the ose of the period of limitation was the receipt 
of the notice and m the date of the Collector’s award, then it is difficult to under- 
stand why in cl. (b) of the proviso to s. 18 the Legislature expressly enacted 
the two periods and rea that limitation would run out when the first period 
, expires. If the Legislature’s intention was that limitation should not run in any 
, case till the claimant had notice either by being present when the award was made 
\ or by receiving a notice, then one would have expected incl. (b) a provision that 
limitation would run out in respect of one or the other period mentioned in cl. (b) 
aa eee should expire last. 
, We also do not think that any very great hardshi would result from the view 
` that we are taking. When a person interested files claim under s. 9, he must 
| be presumed to have knowledge of the law and he must know that that claim will 
: inv ted and will ultimately result in an award. He must also be presumed 
at limitation would begin to run as soon as the award was made, and 
ey ifn no action was taken by him within six months, his claim to make an appli- 
cation for a reference would be barred. An award made by the Collector is not 
a secret document. It is filed in the Collector’s office and it is open to any one’s 
inspection. It is difficult to understand why the petitioners having filed their 
claim in November 1949 took no action to find out whether any further proceed- 
ings had been taken with regard to the claim. On their own admission they did 
nothing at all till they came to know in March 1988 that an award had been made. 
Now, when there is a notification under s. 4 followed by a declaration under s. 6 
of the Land Acquisition Act, where a public notice is given under s. 9 and where 
a claim is filed by the petitioners, surely the petitioners should have known that 
the intention of the Government was to ire the land and to pay compensation 
for it. As a matter of fact in this case Government have been in possession of 
the Jand and they have put the land to the public use for which it was acquired. 
Therefore, there should be no insuperable difficulty in the way ofa claimant keeping 
himself in touch with the Collector’s office and trying to find out what is happening 
to his claim which he has preferred in these acquisition proceedings. 
The only case to which reference was made is a decision of Mr. Justice Chanda- 
` varkar in In re Land Acquisition dctt. On the facts of that case the judgment 
of the learned Judge is not of much assistance, but passages have been relied upon 
both by Mr. Bhat and by the Advocate General. Now, the dates are rather 
| material. The award was made on September 19, 1904, and notice under 8. 12(2) 
was received by the claimant on September 24, 1904, and the application for 
a reference was made on November 9, 1904, i.e. after six weeks from the date 
of the receipt of the notice from the Collector. The Collector refused to make 
a reference and the claimant came to Court, and what was contended by the 
' claimant was that inasmuch as an immediate notice was not given as required by 
8. 12(2), the period of limitation was not six weeks from the date of the receipt of 
' the notice, but six months from the date of the award. The simple answer to 
. that contention was as was given by the learned Judge that under s. 18 in cl. (b) 
. of the proviso two periods were mentioned and what the Court has to consider 
, was which period expired first, and as in this case the six weeks from the receipt 
of the notice expired first, the claimant was not entitled to rely on the second period 
_ mentioned in cl. (b) of the proviso to s. 18. At p. 702 the learned Judge says this: 
“If, on the part of the Collector, there has been failure to give immediate notice of his award, 
and, if the party interested in the award has suffered prejudice thereby, no doubt that party 
would be entitled to insist that the notice should have been ‘immediate’.”’ 
Now, in the case before him the learned Judge came to the conclusion that no 
prejudice was caused to the claimant by the notice being dalayed by a few days. 
With respect to the learned Judge, it is difficult to understand how the party, 
when notice was not given immediately or no notice was given at all, was entitled 
to insist that the notice should have been immediate. The only right that a 
claimant has is to apply for a reference, and if that reference is barred, the failure 
to give immediate notice can hardly confer any right upon the claimant. Then 


— 
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the learned Judge goes on to say on the same page: i 

....80 far as the period of imitation, provided for in clause (6) of the proviso to section 18, | 
goes, it is made to run from the date of the receipt of the notice from the Collector, in which case 
it is six weeks, or fromthe date ofthe Collector's award, in which case it is six months, whichever 
period shall first expire. That miana bhat Imany 1450 be pees en MA ee ANENE 
months from the date of the award.” 


With respect, we agree with this opinion; and the learned Judge goes on td 
say (p 702) : 

. this evidently coutempintes that a party interested should not sit quiet, waiting’ 
for the Collector’s notice or plead want of it, but should in any case himself be vigilant. The, 
longer period of six months from the date of the award is given him as an alternative, where the! 
Collector has not been himself prompt. The lateness of the notice cannot, therefore, affect, 
the question of limitation, and no prejudice’ can possibly arise to the claimant in respect thereof.’ 
But at p. 708 the learned Judge says: 

.. the clause (and the learned Judge is considering clause (b) in question) prescribes one 
of two periods of limitation for a party who has not accepted the Collector’s award—either aix 
weeks from the date of the receipt of the Collector’s notice, whether immediate or not, or six 
months from the date of the award: whichever period shall first expire. These last words, 
which I have italicized, show that the element of notioe is an essential ingredient, so to say, of 
the two alternative periods, and such notice may be ‘immediate’ or not.” 

With respect to the learned Judge it is difficult to understand i the element 
of notice is an essential ingredient as far as the second Po of cl. (b) is concerned. 
The element of notice is only an essential ingredient o first ah becaitise the 

iod of limitation runs from the receipt of the notice. As far as the second part 
1s concerned, limitation runs from the date of the award and the date of the award 
has nothing whatever to do with the notice which the Collector has to give under 
8. 12(2). 

We do feel in this case that there is a considerable prejudice and hardship caused 
to the petitioners. A claim of Rs. 28,00,000 has not bee adjudicated upon by 
the Court and the petitioners have been com to accept an award for 
Rs, 28,000. But as we said earlier in the He fee an argument of hardship 
when dealing with a provision of limitation is a bad argument. Every case of 
limitation must entail some hardship. The question is more for the Legislature 
than for a Court of law. 

The result is that the petition fails and must he dismissed with costs. 


Petition dismissed. 
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Before Mr. Justice Gajendragadkar and Mr. Justice Vyas. 
GOVIND KRISHNA KHOT v. MALHAR NARSINGRAO NADGU.* 


Indian Limitation Act (IX of 1908), art. 182—Cioil Procedure Code (Act F of 1908), 0. XXI, 7. 11 


—Compromise decree in morigage swit providing for sale of mortgaged property and charged pro- 
perty before mortgagee could execute decree as personal decres for balance owtstanding—Morigagee 
filing darkhast and recovering certain amount by sale of mortgaged property—Another darkhast 
filed by mortgages claiming to recover balance by sale of movables, of morigagor—Whether open 
to mortgagee to execute decree as personal decree—Darkkhast appHcation for sale of movmbles 
whether “mads in accordance with law.” 

A darkhast application which is otherwise made in accordance with law and the only 
infirmity in which is that the relief claimed by it is premature cannot be regarded as not one 
made in accordance with law. 

A compromise decree in a mortgage sult provided that only after the mortgaged property 
as well as certain other charged property were sold that the mortgagee could execute the 
decree as a personal decres against the mortgagor to recover the balance remaining outstand- 
ing. The mortgagee filed a darkhast and in the execution proceedings the mortgaged pro- 
perty was sold and a certain amount was recovered by the mortgagee. In a second darkhast 
filed by the mortgagee he claimed to recover the balance of the mortgage amount due by 
attachment and sale of the moveable properties of the mortgagor. This darkhast was 
dismissed for non-prosecution and the mortgagee thereafter filed a third darkhast, which 
was also within time, to recover the balance of the decretal amount by sale of the charged 
property. On the question whether the second darkhast was an application made in acoord- 
anoe with law within art. 182(5) of the Indian Limitation Act, 1908 :— 

Held, that on the terms of the decree it was not open to the mortgagee to execute the 
decree as a personal decree against the mortgagor until he had exhausted the two other 
remedies provided by the decree itself, and, therefore, the mortgagee could not have pro- 
ceeded against the moveable properties of the mortgagor in the second darkhast : 

Ramchandrarco Gangadharrao v. Vithal Keshav,! referred to; and 

that though the relief claimed in the seoond darkbast application which was otherwise 
made in acoordance with law, was premnture, the application could not be regarded as 
not one made in accordance with law. 

The question as to whether any given application ia in accordance with law or not must 
inevitably depend upon the facts and circumstances in each case. The expression ‘‘in 
accordance with law” in art 182(5) of the Indian Limitation Act, 1908, primarily and in 
the first instanoe refers to the requirements of the law of execution; andthe most material 
provisions of the law of execution are to be found in the provisions of O. XXI, r. 11, of the 
Ctvil Procedure Code, 1908. This expression, then, must mean that an application in 
accordance with law must comply with the requirements of O. XXI, r. 11, of the Code. 
But this statement itself cannot be taken as true or correct without some necessary quali- 
fications. It may be that an application may not initialty satisfy all the requirements of 
O. XXI, r. 11, and yet some of the requirements whioh are not complied with may be of 
a minor character and some others may be complied with after the presentation of the ap- 
plication without doing any harm or damage to the validity of the application itself. 
But, on the whole it cannot be disputed that the requirements of any other law as to exe- 
cution must likewise be satisfied. Thus an application for execution which is barred by 
limitation cannot be treated as “made in accordance with law.” 

The question as to whether the relief claimed by the decree-holder in a given application 
for exeoution of a decree was competent and could have been granted to him or not should 
not necessarily and in every case have a material bearing on the decision of the question 
whether the application itself was one made in accordance with law or not. - 

The decision about the character of an application should not be made to depend upon 
the ultimate view that a Court may take as to the right of the decree-holder to obtain the 
particular relief claimed in the application. The risk in adopting this test would be that 
on many matters arising for deciaion in execution proceedings in that behalf, judicial opinion 
is not likely to be uniform and it would obviously be unfair and inequitable to decide the 
character of the application solely by reference to the final decision on the point raised in 
the application on the merits. 


*Decided, December 3, 1958. Second Ap- vanes (denis . G. Re adhyaksha, Joint Civil 


saa 3899 of 1952, thorn HE Acetate 


cage (enio r Divi ) at Dharwar, m L. 
B. Raju, District Judge, at Dharwar, in D No. 98 of 1947. 


Appeal No. 389 of 1949, reversing the decree 1 (1946) 49 Bom. L. R. 754, 
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Thakaraki Shah v. Waman Kulkarat!, Bando v. Narsinha’ and Sadaskto v. Narsing- 
rao’, followed. 
Gopal Parsharam v. Damodar Janardan,‘ dissented from and distinguished. 
Durga Prasad Sahu v. Musammat Powdharo Kuer*, dissented from. 
Munawar Husain v. Jam Bijat Shankar’, commented upon. 
Pandarinath Bapuji v. Lilackhand Motibhai’, Ramgopal Shriram v. Ramgopal Bhutada* 
and Pitembar Jana v. Damodar Guchaif*, explained. 
Govind Prasad v. Pewankumar'* and Shankar Hart v. Damodar Vyankafi4, referred to. 
In a mortgage suit filed by themortgagee Krishnaji (plaintiff) against his mortgagor l 
Malhar (defendant) a compromise decree was passed on February 27, 1985, which : 
was in the following terms :— “ 
“Defendant do pay to the plaintiff, within 6 months from this day, Rs. 2580, costs and 
future interest at the rate of 6 per cent. per annum from the date of suit till payment of the amount 
and redeem the property from the mortgage in favour of the plaintiff. The amount (aforesaid) 
shall be a charge on other property which may come to the share of the defendant in the final 
partition to be effected between himseif and his brother. In case of failure to pay the amount 
as ordered, the plaintiff do apply for a final decree for the sale of the property now under mort- 
gage to the plaintiff and of other property on which a charge has been kept at present. If there 
be any deficit, the plaintiff do recover the same personally from the defendant.” 


A final decree in terms of the above decree was drawn on March 19, 1986. 

The plaintiff on June 26, 1986, filed a darkhast and in the execution proceedings 
the mortgaged property was sold and the plaintiff recovered Rs. 2,500. This 
darkhast was disposed of on July 81, 1989. 

On July 28, 1942, the plaintiff filed another darkhast (No. 864 of 1942) and 
sought to recover the balance by attachment and sale of the moveable properties 
of the defendant. This darkhast was dismissed for non-prosecution on March 
6, 1944. 

On March 11, 1947, the plaintiff filed the present darkhast (No. 98 of 1947) 
and claimed to recover the balance of the decretal amount by sale of the property 
over which a charge was created by the decree. The executing Court held that 
the darkhast sated: July 28, 1942, was an application made in accordance with 
law and that the darkhast dated March 11,1947, was in time. The trial Judge 
directed execution to be transferred to the Haveri Court for sale of the charged 
property, observing as follows :— 

“On that point the ruling in Ramchandrarao v. Vithal, 49 Bom. L. R. 754, has been cited 
on behalf of the decree-holder. Therein it was held that the charge being primarily for the benefit 
of the creditor it was open to the deoree-holder to execute his decreein any order that he pleased 
vix., by proceeding against property not subject to the charge. Even though tt was a maintenance 
decree in which the ruling was given there seems to be no reason to distinguish it in other cases 
in law does not prohibit dealing with the judgment-debtor’s other property, in this case his 
moveable property, even before proceeding against the charged property. After the mortgage 
security is exhausted, it is the creditor’s choice as to which property he should proceed against 
next, It is not necessary that he should exhaust also the charged property. In any case personal 
decree is also awarded in this case and since the previous darkhast prayed for that relief, it cannot 
be considered as otherwise than in accordance with law, inasumuch as by doing so he complies 
with the provisions of the law. The previous darkhast is, therefore, step-in-ald of execution 
and saves limitation.” 


On appeal the District Judge held that the darkhast dated July 28, 1942, was 
not an application made in accordance with law and that, therefore, the darkhast 
dated March 11, 1947, was barred by limitation. He dismissed the application 
for execution, observing, in his judgment, as follows :— 

“On the date of the execution in Darkhast No. 864 of 1942 personal liability of the judgment- 
debtor had not come into operation because the charged property had not been sold. When 
there was no personal liability a darkhast seeking execution against the personal lability would 


1 (1040) 52 Bom. L. R. 208. 7y (1888) I. L. R. 18 Bom, 287. 

2 (1912) t4 Bom. L. R. 861. 8 (988) I. L. R. 59 Bom. 1, 

3 (1914) 17 Bom. L, R. 208. s.c. 36 Bom. L. R. 648. 

4 (1942) 45 Bom. L. R. 707. 9 (1926) I. L. R. 58 Cal. 684. 

5 (1080) L L. R. 10 Pat. 188. 10 (1943) 46 Bom. L. R. 809, P.O. 
© (1905) I. L. R. 27 All. 619. 11 1924) 47 Bom. L. R. 104, 
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not be a darkhast in accordance with law. This is clear from Gopal Parasharam v. Damodar Jan- 
ardhan (48 Bom. L. R. 707), where it was held that a darkhast for rateable distribution was not 
a darkhast in accordance with law as the decree was not a decres for the payment of money but 
a mortgage decree. 

But the learned ploader for the respondents seeks to place reliance on Ramchandrarao v. 
Vithal (49 Bom. L. R. 754). That was a case of maintenance decree. It was held in that case 
that the object of a charge being primarily for the benefit of the creditor tt was open to the decree- 
holder to execute his decree in any order that he pleased, vix., by proceeding against property 
“not subjected to the charge. 

In that decree there was a personal decree as well as a charge and it was obviously open 
to the deoree-holder to execute his deoree in any order he pleased. But in the case before me 
the order is fixed by the deoree itself which provides that there should be sale of the mortgaged 
property and the charged property and then only should there be an execution against the lia- 
bility. When the decree itself fixes the order in which the execution is to proceed, it is not open 
to the decree-holder to reverse that order.” 

Govind and others who were the heirs of the plaintiff decree-holder appealed 
to the High Court. The appeal came on for hearing before Shah J. who referred 
it to a division bench, and passed the following order on September 29, 1958 :— 


Suan J. The test laid down in the case of Gapal Parsharam v. Dam»dar Janar- 
dan} uires to be reconsidered in view of the decisions of this Court in Sada- 
shiv v. Narsingrao® and Thakarshi Shah v. Waman Kulkarnt®. 1, therefore, refer 
this matter to a division bench. 


The appeal was heard by a bench consisting of Gajendragadkar and Vyas JJ. 


K. B. Sukhtankar, for D. R. Manerikar, for the appellants. 
V. H. Gumaste, for the respondent. 


GasENDRAGADKAR J. This appeal has been referred to a division bench by 
Mr. Justice Shah because it raises a point of limitation on which there is apparently 
a conflict in the reported decisions of this Court. The point of limitation arises 
in this way : 

A compromise decree was passed in a mortgage suit on February 27, 1935 
This decree directed the defendant to pay to the plaintiff within six months 
Rs. 2,580 with costs and future interest at 6 per cent. per annum. On payment 
of this amount the defendant was to redeem the property from the mortgage in 
favour of the plaintiff. The decree further provided for a charge on some other 
properties of the judgment-debtor which were not the subject-matter of the mort- 

The decree, besides, gave the decree-holder theright torecover the balance, 
if any, personally from the defendant. In accordance with the terms of this decree 
a final decree was drawn on March 17, 1986. Thereafter the decree-holder filed 
darkhast No. 418 of 1986, and in execution proceedings the mo property 
was sold and Rs. 2,500 was recovered. This darkhast was thus liy disposed 
of on July 81, 1989. On July 28, 1942, the decree-holder filed the second darkhast, 
No. 864 of 1942, In this darkhast he claimed to recover the balance by attach- 
ment and sale of the movable properties of the judgment-debtor. This darkhast 
came to be dismissed for non-prosecution on March 6, 1944. On March 11, 1947, 
the present darkhast, No. 98 of 1947, has been filed, and in this darkhast the de- 
cree-holder has claimed to recover the balance of the decretal amount by sale 
of the property over which a charge has been created by the decree. It is 
common ground that if the earlier darkhast No. 864 of 1942 is held to be an ap- 
plication made in accordance with law, the present darkhast would be in time 
under art. 182 of the Indian Limitation Act. Between March 6, 1947, to March 11, 
1947, the Court was closed and so there would be no difficulty of limitation by 
reason of the fact that the darkhast was not filed on March 6, 1947, but was filed 
on March 11, 1947. The executing Court took the view that darkhast No. 364 
of 1942 was an application made in accordance with law and he, therefore, held 
that the present darkhast was in time. That is why he has directed that the 


1 (1948) 45 Bom. L. R. 707. 8 (1949) 52 Bom. L. R. 2065, 
2 (1914) 17 Bom. L. R. 208. : 
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execution should be transferred to the Haveri Court for sale of the charged property. 
When the matter was taken in appeal to the learned District Judge, it was held 
by him that darkhast No. 864 of 1942 was not an application made in accordance 
with law and so the present darkhast is not in time. In the result the darkhast 
application has been dismissed as barred by limitation. It is this order which 
is challenged before us by Mr. Sukthankar on behalf of the decree-holder. 

Mr. Sukthankar contends that the lower appellate Court was wrong in taking 
the view that it was not open to him to claim the balance of the decretal amount 
such as it was on July 28, 1942, by the attachment and sale of movable poparty 
According to Mr. Sukthankar it was not necessary that the decree-holder sho 
have pursued the three remedies provided to him under the decree in the sequence 
in which they are mentioned in the decree. He concedes that the decree seems 
to provide that the mortgaged properties should be sold first, then the decree-holder 
should proceed against properties over which a was created and it was 
only if any balance of the decretal amount still remained due that he was authorised 
to proceed against the other properties of the judgment-debtor on the basis of 
a personal decree. His argument, however,is that thecreation of the charge over 
non-mortgaged properties of the judgment-debtor was entirely for his benefit and 
it was, therefore, open to him to give up that benefit and seek to proceed to extcute 
the decree as a personal decree for the whole of the amount due after the mort- 
gaged property was sold. In support of this contention Mr. Sukthankar has 
relied upon the decision of this Court in Ramchandrarao Gangadharrao v. Vithal 
Keshav. In this case the Court was dealing with a decree for maintenance which 
had provided that the “‘maintenance debt” should be paid by the defendants 
out of the family property in their anaes and which laid a charge on certain 
property for that amount. The decree had also provided that the plaintiff was 
entitled to put up for sale these properties in execution proceedings. It ap 
that in execution of this decree the executing Court had permitted execution to 
proceed inst certain movable property of the defendant other than the property 
which been charged under the decree. The judgment-debtor contended 
that it was not open to the decree-holder to adopt this course because the decree 
required that he must first proceed against the charged property before he claimed 
to recover his amount by attachment and sale of other properties. of the 
judgment-debtor. This contention was negatived by Macklin and Bavdekar 
JJ. The learned Judges took the view that the object of the charge was pri- 
marily for the benefit of the creditor and so it was open to him to execute his 
decree in any order that he pleased, viz. by proceeding against pro not 
subjected to the charge. The learned Judges realised that the view which they 
were taking was inconsistent with the view expressed in Raychand Jivaji v. Basa- 
Ppa Virappa® and Ramabat Balkrishna v. Janardan Eknath®?. But they held 
that their own conclusion was clearly consistent with the decision of the Full 
Bench in Gurappa Gurushi v. Amarangyi Vanichind.* It is unnecessary 
to pursue this point further, because it seems to us clear that on the terms of 
the decree with which we are concerned it was not opento the decree-holder to 
execute the-decree as a personal decree against the sadamient-debtor until he had 
exhausted the two other remedies provided by the decree itself. The words used 
in the decree, in our opinion, undoubtedly provided for three different modes 
to enable the decree-holder to recover his decretal amount; but in doing so the 
decree also provided for the sequence of the mode and manner in which these 
remedies should be enforced. The sequence has been clearly indicated in the decree 
and the decree-holder had to follow this sequence while executing this decree. 
Under this decree it was only after the mortgaged property as well as the charged 
properties were sold that the decree-holder could have executed the decree as a 

mal decree and that too to recover the balance that may still remain outstand- 
ing. We must, therefore, hold that the decree-bolder would not have been able 
to proceed against the movable properties of the judgment-debtor in darkhast 
No. 864 of 1042. 
1 (1946) 40 Bom. L. R. 754. 3 (1942) 45 Bom. L. R. 244. 
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The question which then arises for decision is whether this fact necessarily leads 
to the conclusion that the said darkhast was not an application made in accordance 
with law. The expression “an application made in accordance with law” is used 
in col. LI, para. 5 of art. 182, of the Limitation Act. This article provides for a 
period of three years for the execution of decrees and in that connection different 
starting points of time are enumerated in col. II. Paragraph 5 of this column 
lays down that in cases “where the application next hereinafter mentioned has 
been made” the starting point for limitation is “the date of the final order passed 
on an application made in accordance with law to the proper Court for execution, 
or to take some step-in-aid of execution of the decree.” This means that the date 
of the final order on the previous application for execution would be the starting 
point for limitation under art. 182, and if the present darkhast has been filed within 
three years from that date it would be in time, provided of course that the said 
earlier application is shown to have been made in accordance with law. 

The expression “an application made in accordance with law” has given rise 
to several interpretations all of which cannot be easily reconciled. In interpreti 
this expression it is necessary to avoid the temptation of laying down any gen 
test which could be universally applied and the application of which would in all 
caseg lead to a correct conclusion. The question as to whether any given ee 
tion is in accordance with law or not must, in our opinion, inevitably depend upon 
the facts and circumstances in each case. It is quite clear that the expression 
“in accordance with law” primarily and in the first instance refers to the require- 
ments of the law of execution ; and the most material provisions of the law of 
execution are to be found in the provisions of O. XXI, r. 11. This expression, 
then, must mean that an application in accordance with law must comply with 
the requirements of O. , T. 11. But this statement itself cannot be taken 
as true or correct without some necessary qualifications. It may be that an 
application may not initially satisfy all the requirements of O. XXT, r. 11, and yet 
some of the requirements which are not complied with may be of a minor character 
and some others can be complied with after the presentation of the application 
without doing any harm or damage to the validity of the application itself. But, 
on the whole, it cannot be disputed that the requirements DP O. XXI, r. 11, must 
be satisfled by any application which claims to have been made in accordance 
with law. It cannot be disputed that the requirements of any other law as 
to execution must likewise be satisfied. Thus an application for execution which 
is barred by limitation cannot be treated as ‘‘made in accordance with law.” 

But this position itself raises some points of doubt and complexity which it is _ 
not very easy to answer. It would be easy enough to hold that if a n who is 
not connected with the decree in any legal manner whatever applies for the execu- 
tion of the decree, his application would not be an application “made in accordance 
with law”. It may also be that if an application is made by a decree-holder in 
which he claims a relief which is not at all referable to the decree, that again may not 
be an application made in accordance with law. Similarly, if an application is 
made to a Court which has obviously no jurisdiction to entertain it, that may lead 
to the result that the application is not one made in accordance with law. Indeed, 
in such cases which are clearly outside the scope of O. XXL r. 11, it may even be 
held that the applications are not bona fide. If a person who has nothing to do 
with the decree seeks to execute it or if a decree-holder seeks to obtain a relief which 
is wholly outside the decree and has not even the remotest connection with the 
decree, there would be no difficulty in holding that no proper application has been 
made and so it can safely be treated as not one made in accordance with law. 
Thus it would be seen that the question does not present difficulties so long as we 
are dealing with the formal requirements of the law of execution and so long as we 
are dealing with cases of applications where reliefs are claimed which are wholly 
outside the decree or reliefs granted by the decree are claimed by persons who have 
nothing to do with the decree. But if a decree-holder applies to execute the decree, 
complies with the formal requirements of O. XXI, r. 11, but claims a relief under 
the decree which is premature, would that application be treated as one made in 
accordance with law or not? Ifa decree hak er claims a relief in execution of a 
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decree to which he is prima facie entitled under the decree but which can be re- 
sisted by the judgment-debtor on some other grounds effectively, can the applica- 
tion be said to be one made in accordance with law or not? In other words, does 
the character of the application depend upon the final result of the application ? 
Does it depend upon the decision of the question as to whether the relief claimed 
by the decree-holder would ultimately be granted in his favour? Putting the same 
point in another form, does it depend upon the question as to whether the Court 
would be competent to and would grant the relief claimed by the decree-holder in 
that particular application? In our opinion, in dealing with this class of cases the 
Court would have to consider the nature of the decree and the facts and circum- 
stances in relation to which the particular relief is claimed. It would be difficult 
if not impossible to lay down any general rule to meet all kinds of possible cases 
arising under this class. It is quite conceivable that one Court may take the view 
that the relief claimed by thd decree-holder can be awarded to him, while another 
Court may take a different view on the same decree. We are disposed to hold that 
the decision about the character of an application in this context should not be 
made to depend upon the ultimate view that a Court may take as to the right of the 
decree-holder to obtain the icular relief claimed in the application. The risk 
in adopting this test would be that on many matters arising for decision in execu- 
tion proceedings in that behalf, judicial opinion is not likely to be uniform and it 
would obviously be unfair and inequitable to decide the character of the applica- 
tion solely by reference to the final decision on the point raised in the application 
on the merits. 7 
In the present case the decree-holder contended in both the Courts below that the 
charge which had been created in his favour was primarily and exclusively for his 
benefit and it was open to him to give up that benefit and to execute the decree 
as a personal decree in respect of the whole of the amount that remained due after 
the mortgaged property was sold. In fact, the executing Court accepted this 
contention. He held that it was perfectly competent to the decree-holder to give 
up the additional protection given to him by the creation of the charge and so he 
came to the conclusion that the earlier dar tNo.864 of 1942 was one in accord- 
ance with law, and he directed that the present darkhast should be sent for 
execution to another Court within whose jurisdiction the property of the judgment- 
debtor is situated. Undoubtedly the lower appellate Court took a contrary view 
and we have agreed with the view of the lower appellate Court. But that itself 
illustrates that this was a matter on which there was room for difference of judicial 
_ opinion and so we would be reluctant to hold that insuch a case the mere fact that 
it is ultimately decided that the decree-holder was notentitled to execute the decree 
as a personal decree unless he had exhausted the two other remedies available to 
him should impress upon the darkhast application of 1942 the character of an 
application not made in accordance with law. The decree-holder was entitled to 
recover the balance which he had set out in the said darkhast. He was also 
entitled to recover the balance from the judgment-debtor’s properties which were 
not charged. But the claim in that behalf is now held to be premature. Itis nota 
case where a relief is claimed which is so completely outside the decree that it can 
be said ees that the application in which it is claimed cannot be treated 
as an application to execute ihe present decree itself. All that could be said is 
that the relief claimed in that application was premature. We are disposed to 
hold that an application which is otherwise made in accordance with law and the 
only infirmity in which is that the relief claimed by it is premature should not be 
me CR as not one made in accordance with law. 
he lower appellate Court has, however, followed a decision of a Division Bench 
of this Court which has taken a contrary view. In Gopal Parsharam v. Damodar 
Janardan! N. J. Wadia and Sen JJ. had occasion to consider the meaning 
of the expression “in accordance with law”. They were dealing with the case of a 
mortgage decree, and the application whose character fell to be considered had 
been made by the decree-ho der under O. XXI, r. 11,0n the ground that he was 
entitled to rateable distribution. The decree-holder applied in execution and 
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invoked the provisions of s. 78 of the Code in support of his claim for rateable 
distribution. It was held by the learned Judges who decided this case that a 

son who obtains a decree on mortgage cannot be regarded as a person in whose 
avour a decree for the payment of money has been passed, and since the provisions 
of s. 78 are available only to persons in whose favour decree for the payment of 
money has been passed, the decree-holder in question was not entitled to the bene- 
fit of s. 78. Having come to this conclusion, the learned Judges had naturally to 
consider whether the application for execution in which a claim under s. 78 had 
been made by the decree-holder could be said to have been made in accordance 
withlaw. Itwasclearthatifthesaid application was madein accordance withlaw, 
the darkhast from which the appeal before this Court arose would have beenin time. 
It was ultimately held that the said application was not made in accordance with law 
and sothe dar t was time- . Mr. Justice Sen who delivered the judgment of 
the Bench was not prepared to accept the view that the expression “in accordance 
with law’’ more particularly refers to the requirements of the law of execution as 
set out in the provisions of O. XXT, r. 11. He also held that even as to the re- 
quirements of O. XXI, r. 11, sub-r. (2), it cannot be said that they are merely for- 
mal requirements. In this connection he referred to the change made in the pro- 
visions of O. XXI, r. 11, sub-r. (2), cl. (j)(v), wherein the word “‘sought’’ had been 
replaced by the word “granted”. The present Code says: “the mode in which 
the assistance of the Court is required as the nature of the relief granted may re- 

uire” instead of “as the nature of the relief sought may require”. Mr. Justice 

n thought that this was a matter of substance and not a mere matter of form. 
The test which this Court applied in dealing with this question was that the appli- 
cation must be such that it would be possible for the Court to issue execution upon 
it ; in other words, the test would be, whether it would have been within the power 
of the Court to grant the kind of relief asked for. If it appeared that the relief 
which was claimed by the decree-holder could not have been granted, then the 
application cannot be said to be one made in accordance with law. In coming 
to this conclusion Mr. Justice Sen observed that the expression “in accordance 

“ with law” in art. 182 (5) has some reference to the material content, apart from the 
form and formal content, of an application for execution. It must, therefore, be 
conceded that this decision in su is inconsistent with the view we are dis- 
posed to take of the meaning and denotation of the expression “in accordance 
with law”. Since this decision itself represents the view of a Divisional Bench 
of this Court, we would, in ordinary course, have referred the question to a larger 
Bench ; but we have not adopted this course because we are satisfied that the 
authority of this judgment has been to some extent shaken by a subsequent Full 
Bench decision of this Court in Thakarsht Shah v. Waman Kulkarni. Besides, 
there are other reported decisions of Divisional Benches of this Court which also 
appear to be inconsistent with this judgment. We may also add that the obser- 
vations made by the Privy Council in Govind Prasad v. Pawankumar*® appear to 
lend some support to the construction which we are so Sa to put upon the 
expression “in accordance with law’’.. We would, therefore, begin by referring 
to the said Privy Council judgment itself. 

In Govind Prasad v. Pawankumar the Privy Council had to consider the effect 
of the provisions of art. 182(5), and in doing so they have observed that the words 
“in accordance with law” mean in accordance with the law relating to execution 
of decrees. The application for execution whose character had to be determined 
in this case had been dismissed under O. XXI, r. 17, on the ground that the certi- 
fied extracts in respect of the property involved in execution proceedings had not 
been filed by the decree-holder tho h he had been called upon to do so. The 
argument urged by the judgment-debtor was that the earlier execution applica- 
tion which had thus been dismissed by the executing Court could not be treated as 
an ape scene made in accordance with law. This contention had been rejected 
by the Nagpur High Court, and when the decision of the Nagpur High Court was 
challenged before the Privy Council, their Lordships took the same view as the 
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Nagpur. High Court in the matter. In examining the contention of the judgment- 
debtor, it would appear that their Lordships considered the material provisions 
of the law of execution which are contained in O. XXI, rr. 11 to 18 and rr. 14 and 
17, and perhaps it would be reasonable to infer that the Privy Council took the 
view that the requirements which have to be satisfled before an application can 
be said to have been made in accordance with law are primarily and principally 
the requirements laid down by the law of execution itself. We will now proceed 
to consider the judicial decisions of the Indian High Courts bearing on this point 
which have been cited before us. 

In Bando v. Narsinha! the-decree-holder applied to execute the decree and he 
was met with the plea that his application was beyond time. The application 
in question was the sixth of its kind and the decree-holder’s case was that this one 
was in time because the previous darkhasts were applications made in accordance 
with law and so they served as steps-in-aid. The Subordinate Judge held that 
the five earlier dar t applications were not in accordance with law and so he 
dismissed the sixth darkhast application. When the matter came to this Court in 
appeal, it was held that the earlier darkhasts were in accordance with law and so 

e darkhast giving rise to the appeal was in time. Now, it is material to remember 
that the view taken by the executing Court in the first instance was that the relief 
claimed by the decree-holder in the five earlier darkhasts could not have been 
awarded to him having regard to the merits of the said claim. Both Mr. Justice 
Chandavarkar and Mr. Justice Batchelor disapproved of this approach to the 
question. Mr. Justice Chandavarkar E PRS the scheme of p XXI, r. 11, 
referred to the change which had been made in cl. (j) by the Code of 1908 and he 
held that the decision of the question as to whether a particular application is in 
accordance with law cannot depend upon the decision of the Court on the merits 
of the claim made by the decree-holder in his darkhast application. If in sub- 
stance the requirements of the Code of Civil Procedure or any other law relating 
to execution are satisfied by the application, then the application should be taken 
to be one in accordance with law, whether or not the ‘i 
succeeded in obtaining the relief on the merits. In other words, the fact that 
there was a good defence to the decree-holder’s claim made in the earlier execution 
applications would not detract fromthe character of the said applications as appli- 
cations made in accordance with law. This judgment was aled hetore N.J. Wadia 
and Sen JJ. in Gopal Parsharam’s case, but Mr. Justice Sen took the view that neither 
the decision nor the ratio adopted both by Chandavarkar J. and Batchelor J. 
was against the test which he was inclined to lay down. With respect, we do not 
see how in view of the clear statement of the law which is to be found in the judg- 
ment, of Mr. Justice Chandavarkar it could be said that the general test which 
Mr. Justice Sen has laid down is not inconsistent with the decision in Bando’s 
case. It may not be irrelevant to point out that even on the question as to whether 
a mortgagee-decree-holder is a person in whose favour a decree for the payment of 
money has been passed or not, there was apparently considerable room for argu- 
ment and it was only when it washeld that such a decree-holder is not a person 
falling within s. 78 thatN.J. Wadia and Sen JJ. had to consider the question as to 
whether the application made by him under s. 78 was one made in accordance 
with law opr not. Itis, therefore, clear that in deciding the question as to whether 
the relief claimed by the decree-holder in the earlier application for execution could 
have been granted or not, the learned Ju had to consider the merits of that 
claim and they allowed their decision on the merits of that claim to affect their 
conclusion as to whether the said application was one in accordance with law or not. 
With respect, that is precisely what Mr. Justice Chandavarkar held was not a 
reasonable approach to the question. With respect, again, we prefer to follow 
the decision and the reasoning adopted in Bando’s case to the decision and reason- 
ing in Gopal Parsharam’s case. 

There is another reported decision of a Division Bench to which the attention 
of N.J. Wadia and Sen JJ. does not appeartohave been drawn. This decision is 
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reported in Sadashiv v. Narsingrao!. Thequestion which arose before Heaton and 
Shah JJ. was whether an application which had been made for execution of a decree 
without obtaining the Conciliator’s certificate as required by s. 47 of the Dekkhan 
Agriculturists’ Relief Act was an application in accordance with law, or not. 
Section 47 provides that in the absence of a Conciliator’s certificate no application 
for execution can be entertained ; and the argument was that since no certificate 
had been obtained by the decree-holder, the application filed by him for execution 
of the decree could not have been entertained and was, therefore, not an application 
in accordance with law. Both the learned Judges negatived this contention and 
held that even without the certificate of the Conciliator the application made by 
the decree-holder was one in accordance with law. -Both the learned Ju 
construed the word “‘entertained”’ in the context of s. 47 and they held that though 
it may be that the decree-holder would not have obtained any relief in the earlier 
execution applications without the production of the Conciliator’s certificate, 
that was a matter affecting the merits of his claim in the result and that could not 
be allowed to affect the decision of the question as to whether the application 
itself was in accordance with law or not. 

We have yet another decision in which a contrary view appears to have been 
expressed. This is a judgment of a Divisional Bench, Macklin and Lokur JJ., 
in Shankar Hari v. Damodar Vyankaji?. Mr. Justice Lokur who delivered the 
judgment of the Bench has observed that the expression “in accordance with law” 
in art. 182(5) does not imply that the application must be successful. It may be 
in accordance with law for the purpose of that article and yet the applicant may 
not be entitled to any relief on account of circumstances other than there being 
any defect in the application itself. It is true that in this particular case the defect 
in the application arose by reason of the subsequent conduct of the decree-holder 
in that no steps were taken to issue notices under O. XXI, r. 16. But the decision 
is of sbme assistance inasmuch as it emphasises the fact that the nature of the 
claim made and its chances of succeeding in the earlier application would not have 
a material bearing on the decision of the question as to whether the application 
itself in which the said relief is claimed is one in accordance with law or not. 

That takes us to the decision of the Full Bench in Thakarshi Shah v. Waman 
Kulkarni. In this case the question of the construction of the expression ‘‘in 
accordance with law” arose in somewhat different circumstances. An application 
for execution had been made without obtaining the certificate as required by 
O. XXX, r. 9, and the question which arose for decision was whether such an 
application could be regarded as one made in accordance with law. The Full 
Bench answered the question in favour of the decree-holder and held that the 
application was one in accordance with law. It may be conceded that the point 
with which we are dealing in the present appeal did not directly arise before the 
Full Bench. But in the arguments reference was made to several decisions which 
had considered this expression and amongst these decisions was the judgment of 
Mr. Justice N. J. Wadia and Mr. Justice Sen to which I have referred. In his judgment 
the learned Chief Justice has observed that it is always unsafe to lay down general 
tests irrespective of the particular facts which have got to be found in a case in order 
to apply a particular test, and then-he went on to refer to the judgment in Gopal 
Parsharam’s case. He held, and with respect, we think, rightly, t even if the 
test laid down in this judgment was applied to the facts belare them, tbe applica- 
tion would still have to be regarded as an application made in accordance with 
law. The learned Chief Justice then went on to refer to the decisions in Sadashiv’ s 
case and Shankar Hari’s case. Now it has been urged before us by Mr. Sukthankar 
that from the manner in which these three decisions are discussed it appears that 
the Full Bench has, by necessary implication, expressed its preference for the view 
which has been taken in the two latter decisions. Mr. Sukthankar contends that 
the tenor of the judgment of the learned Chief Justice clearly indicates that the 
learned Judges who constituted the Full Bench were not impressed with the view 
expressed in Gopal Parsharam’s case. We cannot say that this contention is 
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without any foundation altogether. It is partly because of the observations made 
in this judgment and substantially because of the earlier decisions to which we have 
referred that we think it would be open to us to follow the view expressed in the 
earlier decisions in preference to the view expressed in Gopal Parsharam’s case. 
Besides, we have also referred to the Privy Council judgment which, in our opinion, 
lends some support to our view. 

There is also one point on which Gopal Parsharam’s case can be distinguished 
from the case before us. In that case the decree-holder was clearly not entitled 
to rateable distribution at all. It was a case in which a claim was made which 
could not arise under the decree and was in law wholly incompetent. That is 
not the position with regard to the claim made by the decree-holder in darkhast 
` application No. 864 of 1942. It is not disputed by Mr. Gumaste—and indeed 

the decree is clear on the point—that in case the balance stil remained due to 
the decree-holder after the charged properties were sold, it would have been open 
to the decree-holder to execute the decree as a personal decree against the judgment- 
debtor. The contention which has been raised by the judgment-debtor is not 
that the relief claimed in the earlier darkhast application is wholly outside the 
decree. The contention rather is that the claim then made was premature ; 
and as I have already pointed out, even on this point the executing Court had taken 
a contrary view. This itself illustrates the risk and the inequity which would be 
involved in introducing considerations of the merits of the claim in the decision 
of the question as to whether the application itself is one made in accordance 
with law or not. Therefore, even iP we were bound by the decision in Gopal 
Parsharam’s case, we would still, with very great respect, have been reluctant 
to apply the test laid down there because the facts in the case with which we are 
dealing can be distinguished from the facts with which the learned Judges were 
dealing in Gopal Parsharam’s case. 

Mr. Gumaste for the ndent has relied upon a decision of this Court in 
Pandarinath Bapuji v. lilac Hatibhat, and he has urged that the observations 
made by Mr. Justice Birdwood in delivering the judgment of the Bench support 
his contention that the earlier darkhast No. 864 of 1942 was not in accordance 
with law. It would appear that in Pandarinath’s case the decree-holder applied 
for possession of some property, a relief which was wholly outside the decree, 
and it was held that the application in which this imaginary relief was claimed 
was not in accordance with law. Dealing with such an application Mr. Justice 
Birdwood observed that the application for execution contemplated in cl. (4) 
of art. 179 of the Limitation Act must clearly be one made in accordance with law, 
and to obtain some relief given by the decree, and to obtain it in the mode that 
the law permits. According to Mr. Gumaste if on a construction of the decree, it 
was not open to the decree-holder to claim attachment and sale of the movables 
of the yudgment-debtor in darkhast 864 of 1942, it cannot be said to be an appli- 
cation in accordance with law. We do not think that the observations o Mr. 
Justice Birdwood lend any support to Mr. Gumaste’s argument. They must 
be read in the context of the facts with which the learned Judges were then dealing, 
and thus read they merely emphasise the ition that if a decree-holder claims 
a relief which is entirely and wholly outside the decree, the application in which 
this relief is claimed cannot be said to be one made in accordance with law. 

Mr. Gumaste has also referred to the decision of this Court in Ramgopal Shriram 
v. Ramgopal Bhutada’, where it has been observed that in order to determine whether 
a particular application for execution is or is not in accordance with law what has 
to be ascertained in each particular case is whether the executing Court would or 
would not issue execution on the application for execution as’ preferred to it. In 
order to understand the exact import of these observations it would be necessary 
to refer to the decision of the Calcutta High Court from which these observations 
were cited with approval by Mr. Justice Divatia who delivered the judgment 
of the Bench. These observations were made by the Calcutta High Court in 
Pitambar Jana v. Damodar Guchai?. It is somewhat remarkable that Mr. Justice 
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Suhrawardy and Mr. Justice Page have expressed their dissent from the earlier 
decision of the Calcutta High Court in Sah v. Janki Koert, and the manner 
in which this dissent has been expressed and the final conclusion recorded suggests 
that the learned Judges were considering more the formal requirements of the law of 
execution than the merits of the claim made by the decree-holder in his earlier 
application. When Mr. Justice Suhrawardy observed that the application to be 
one in accordance with law must be such upon which execution could be issued, he 
wanted to emphasise more the procedural requirements of O. XXI, r. 11, and the 
defects alk he was discussing were more the defects in reference to the said pro- 
_ visions than the defects in the claim itself. It would be of some interest to add 
that Mr. Justice Suhrawardy in criticising the earlier decision of the Calcutta 
High Court observed that the learned Ju who had decided the said case had in 
_ coming to their conclusion not confin themselves to the facts before them, 
but had made some general observations which were not justified by the said facts. 
Therefore, in our opinion, the observations made by Mr. Justice Divatia in Ram- 
gopal’s case must be similarly construed as having more direct reference to the 
requirements of the law of execution itself. We would like to add that the actual 
decision in Ramgopal’s case was that the earlier application was onemade in accord- 
ance with law. 

There is another case to which our attention has been drawn by Mr. Gumaste 
in support of his contention and that is the decision of the Allahabad High Court in 
Munawar Husain v. Jani Bijai Shankar*. In fairness to Mr. Gumaste it must be 
conceded that, in this judgment Mr. Gumaste has discovered a decision which is 
directly in point. In this case the learned Judges were dealing with a mortgage 
decree and the question which they had to consider was whether an application 
made by the decree-holder to execute the decree against the non-mortgaged pro- 
perty of the judgment-debtor was one in accordance with law. The learned 
Judges held that the epplicnuee was premature and as such could not be said to be 
one in accordance with law. It appears from this judgment that on the question 
as to whether the earlier application was premature or not there was a sh dif- 
ference of opinion. The executing Court and the lower appellate Court had beld 
that it was not premature, while the High Court took a contrary view. With 
very great t, it seems to us somewhat difficult in this context to appreciate 
the principle that the expression “in accordance with law” imports the considera- 
tion that the decree-holder must know the law and must make only such a claim as 
would be competent in execution proceedings. On a question where the Courts in 
fact took different views, the decree-holder may well be excused for protesting 
against the view that he should have known or would be presumed to have known 
that his claim was premature. In our opinion, therefore, the question as to 
whether the relief claimed by the decree- holder in a given application was competent 
and could have been granted to him or not should not necessarily and in every case 
have a material bearing on the decision of the question whether the application 
itself was one made in accordance with law or not. 

Mr. Gumaste has also referred us to another decision in his favour and that is the 
judgment of Ross and Chatterjee JJ. in Durga Prasad Sahu v. Musammat Pow- 
dharo Kuer’. In this case the learned Judges of the Patna High Court held that 
since one of the two reliefs claimed by the decree-holder in his earlier application 
for execution could not have been granted, the said application itself must be held 
to be not in accordance with law. Mr. Gumaste says that this is an extreme case 
and that no doubt is true. It may however be pointed out that of the two claims 
made by the decree-holder, one had already been held to be untenable and yet the 
said claim was repeated by the decree-holder in his application. That is the only 
distinguishing point on which some justification may perhaps be found for the view 
which the Court took ; but with respect we do not see how the whole application 
could be said to be incompetent when one of the reliefs claimed by the decree- 
holder was obviously legal and tenable. In support of their conclusion the learned 
Judges have referred, amongst other decisions, to the judgment of this Court in 

1 ou) I. L. R. 98 Cab 917. 8 (1080) I. L. R. 10 Pat. 188. 

3 (1905) L L. R. 27 AIL 619. 
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Pandariniath’s case. We have alneady pointed out that Mr. Justice Birdwood # 
made the observations i in reference to a claim made by the decree-holder in execu-- 
tion pro which was wholly and clearly outside the decree. We must say, 
with respect, that we are unable to accept the view taken by the learned Judges: 
of the Patna High Court in Durga Prasad Sahu’s case. 
“: We must, therefore, hold that the lower appellate Court was wrong in holding J 
that the present darkhast-was barred by time. 
“The result is, the appeal succeeds, the decree passed by the lower a pellate | Court 
is set aside and the matter is sent'back to the executing Court for sal in ac- 
. cordance with law. The appellant would be entitled to his costs of this Court. 
Costs in the lower appellate,Court will be borne by the parties. Costs in the execut- - 
ing Court would be costs in the darkhast. 
` Appeal allowed. .' 


Ae ee ae a 


te ORIGINAL CIVIL 


Before ths Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Distt. 
BABURAO K. PAI v. DALSUKH M. PANCHOLI.* 

Displaced Persons (Dobis Adjustment) Act (LXX of 1951), Secs. 5,16, 9, 14(2)—Appiication made 
by debtor under s. 5 to Tribunal—Swiiin respect of debt covered by application pendingin civil 
Court—JWhether obligatory on Court to stay swii—Tribunal whether sole authority to determine | 
whether a person ts a displaced person or not and whether debi due by him falls under Act. 

As soon as an application is made by a debtor under s. 5 of the Displaced Persons (Debts 
Adjustment) Act,1951, to the Tribunal set up under the Act, tt is obligatory upon the civil 
Court to stay proceedings in respect of any debt which is covered by that application. - * 

Under s. 9 of the Displaced Persons (Debts Adjustment) Act, 1951, the only authority 
that oan determine whether a person is a displaced person or not and whether a debt is due 
By ee E TEUA i enc eens ena aE De TO LAEE Une Pees 
of the Act. 

- What is material and relevant for the purpose of s. 15 of the Displaced Persons (Debts 

. Adjustment) Act, 1051, is not an adjudication that a person is a displaced person and debts 
defined by the Act ere due by him. What is material and relevant is the presenting by a 
person of an application to the Tribunal set up by the Act. Once such an application is 

` _ presented, it is for the Tribunal under s. 9 of the Act to adjudicate both on the question of 
_debt and on the status of the person who makes the application. The matter is taken out 
of the hands of the civil Court. -- 

With regard to a debt due to a displaced creditor by a non-displaced person, the provision 
with regard to its adjudication is in s. 14(8) of the Displaced Persons (Debts Adjustment) 
Act, 1951, and not ins. 9 (1) of the Act. Theexistenceof the amount of the debt due to any 
creditor referred to in s. H1) of the Act is the debt shown by the debtor in his schedule 
annexed to his application under s. 5 of the Act. 

_ Bombay Radio Co. Lid. v. N. N. Meriah distonroved: 

On April 8, “1952, one Baburao Pai (plaintiff) filed a summary suit against one 
~ Dalkush Pancholi (defendant) to recover Rs. 1,02,222-2-6 due on a promissory 
-hote. On May 6, 1952, the defendant made an application under s. 5 of the 
“Displaced Persons (Debts Adjustment) Act, 1951, to the Tribunal (constituted | 

ee er the Act) at Delhi. On September 80, 1958, the plaintiff took out a summons * 
for judgment. The defendant contended that inasmuch as he had made ana plica- ” 

. tion under s. 5 of the Act, the suit pending before the Court should be stayed under | 

s. 18(a) of the Act. The summons for judgment came on for hearing before 

Tendolkar J. who gave unconditional leave to the defendant to defend for the 

purpose of having the following issue determined : 

` “Whether this Court has jurisdiction to determine whether the defendant is ‘a displeced 
_ person’ and whether the claim in sutt is Ce ee ee 

Placed Persons (Webts Adjustment) Act.” 

* Decided, January 35, 1964. O. C. J. 1 (1988) O: GC. J. Sule No. 811 of 108%, 
Summary Suit No. 410 of 1952. decided by Desai J., on June 29, 1058 (Unrep.). 
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His Lordship referred the matter to a division bench in view of the fact that there 
were conflicting decisions of single Judges on this question. The following is the 
referring judgment delivered on January 11, 1954: Ss 


Tenporxar J. A preliminary submission made on behalf of the defendant on 
this summons for judgment is that he has made an application under s. 8 of the 
Displaced Persons (Debts Adjustment) Act (Act of 1951) in the Court of 
the Senior Subordinate Judge, Delhi, for adjustment of his debt, and the amount 
due to the plaintiff having been shown in the relevant schedule to the application, 
all proceedings in this suit are liable to be stayed under s. 15 of the said Act. 

In answer the plaintiff contends that the defendant is not ‘‘a displaced person” 
nor is the claim in suit ‘a debt’ within the meaning of those words in the Displaced 
Persons (Debts Adjustment) Act. 

Now, it appears that there are three judgments of three single Judges of this 
Court, viz. one of Mr. Justice Shah in D. N. Jayakar v. Capt. Rai Saheb 
Kapiram', another of Mr. Justice Coyajee in Dattairaya S. Powak v. Capt. 
Rat Saheb S. Kapiram dæ Sons? and a third one of Mr. Justice Desai 
m Bombay Radio Co. Ltd. v. N. N. Murajani#. The first two judgments have 
taken the view that once an application under the Displaced Persons (Debts 
Adjustment) Act has been presented, proceedi in any other Court must 
be stayed as a matter of course, while Mr. Justice i has taken the view that 
this Court has jurisdiction to determine whether the alleged debtor is in fact a 
“displaced person” or whether in fact ‘adebt’ exists. Thejudgmentof Mr. Justice 
Desai was followed by me sitting as a single Judge (Sunderdas H. Verma v. Mangal- 
das H. Vermat), but my attention was not drawn to the other two judgments. 

Having regard to this conflict of decisions, I think it necessary to have the matter 
determined by a division bench of this Court, as applications under the Displaced 
Persons (Debts Adjustment) Act have become quite common and the issue arises 
often enough in suits on the ay ee Side. 

I, therefore, give unconditional leave to the defendant merely for the purpose of 
having the following issue determined, viz. 

“Whether this Court has jurisdiction to determine whether the defendantis ‘a displaced 

person’ and whether the claim in suit is ‘a debt’ within the meaning of those words in the Dis- 
placed Persons (Debts Adjustment) Act?” 
The papers may be submitted to the Honourable the Chief Justice in order that 
this issue on which there is a conflict of decisions may be determined by a division 
bench. The rest of the summons to stand over until determination of this issue. 
Costs, costs in the summons. 


The matter was heard by a bench composed of Chagla C. J. and Dixit J. 


M. P. Laud, and L. C. Chogle, for the plaintiff. 
S. H. Lulla and M. M. Desai, for the defendant. 


Caacia C. J. The plaintiff filed a summary suit in this Court against the 
defendant on April 8, 1952. On May 6, 1952, the defendant made an application 
under s. 5 of the Displaced Persons (Debts Adjustment) Act to the Tribunal in 
Delhi who is the Senior Sub-Judge there. On September 80, 1958, the plaintiff 
took out a summons for judgment and in his affiadavit in reply the defendant con? 
tended that inasmuch as he made an application under s. 5, the suit pending 
before the Court was liable to be stayed under s. 18(a). Mr. Justice Tendolkar ` 

ve unconditional leave to the defendant to defend for the purpose of having the - 
ollowing issue determined : i 

‘Whether this Court has jurisdiction to determine whether the defendant is ‘a displaced 
person’ and whether the claim in sutt is ‘a debt’ within the meaning of those words in the 
Displaced Persons (Debts Adjustment) Act?” 


1 (1952) O. C. J. Suit No. 1869 of 1948, 8 (1958) O. C. J. Suit No. 511 of 1953, 
leaided by Shah J., on March 11, 1952(Unrep.). decided by J.,on June 29, 1958 (Unrep.). 
2 (1952) O. C.'J. Suit No. 2806 of 1948, 4 (1958) O. C. J. Suit No. 204 of 1949, 
lecided by Coyajee J., on March 17, 1952, decided by Tendolkar J., on September 21, 
Unrep.). 1958 (UOnrep.). ; 
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‘The learned Judge also expressed an opinion that inasmuch as there were conflict 
ing decisions of single Judges on this question, the matter should be referred to a 


’ division bench. Thereupon this matter has been referrd to this bench. 


pi! 


The Displaced Persons (Debts Adjustment) Act (LXX of 1951) is an Act passed 


by Parliament setting up a special tribunal to deal with debts due to and by dis- - 


placed persons, and the question that we have to consider is, what is the jurisdic; 


tion of this tribunal and to what extent the jurisdiction of the civil Court has been `., 


ousted? The Act gives a definition of the expression “debt” and also of “displaced 
person”, and Chapter II deals with debt adjustment proceedings and it deals with 


” three types of Dr One is an application by a displaced debtor for the 


adjustment of his 
a claim against a displaced debtor, and the third is ac 


ebts, the second is an application by a displaced creditor having - 
ibe a displaced creditor , 


in respect of a debt due from e Teni who is not a displaced person. Section 5 pro- - 


vides for an application by a laced debtor for the adjustment of his debts ; 
and sub s. (1) provides that a displaced debtor may make an application for the 
adjustment of his debts to the Tribunal within the local its of whose 
jurisdiction he actually and voluntarily resides, or carries on business or personally 


_ works for gain. It is under this section that the defendant has made an applica- 


tion to the Delhi Tribunal alleging that he resides or carries on business within 
the local limits of that Tribunal, that he is a displaced person, and that debts are 
due by him which should be adjusted. Sub-section (2) sets out the particulars 
which should be contained in such an application, and under cl. (e)(¢) a schedule 
must be attached to the application containing full particulars of all his debts, 
whether owed jointly or jadividually, with the names and addresses of his creditors 
and joint-debtors, if any, so far as they are known to, or can by the exercise 
of reasonable care and diligence be ascertained by him. Section 6 gives the 


‘power to the Tribunal to reject the application when that application does 


not comply with the requirements of s. 5. Section 7 provides for the issue 
of notices on the respondents who are the creditors mentioned in the schedule. 
The creditors are constituted respondents by s. 5(3). Section 8 deals with the 
objections by the respondents and the ndent may show cause against the 
application by filing a written statement. en comes the important section, 8. 9, 
which ‘deals with proceedings after service of notice on the respondents, and sub- 
s. (1) is to the following effect: 

“\Tf there is a dispute as to whether the applicant is a displeced person or not or as to the 
existense or the amount of the debt due to any creditor or the assests of any displaced debtor, 
the Tribunal shell decide the matter after taking such evidence as may be adduced by all the 
parties concerned and shall pass such deoree in relation thereto as it thinks fit.” 

Therefore, by s. 9 jurisdiction is conferred upon the Tribunal to decide (1) whether 
the applicant is a displaced person or not, (2) whether the debt mentioned in the 
debtor application exists, and (8) if the debt exists, what is the amoùnt of the 
debt. Itis clear that the debt referred to in s. 9(1) is thedebt defined by the Act, 
and it is only in respect of such a debt that the Tribunal has jurisdiction to pass a 
decree.” Section 10 deals with claims by creditors against displaced debtors, and 
it is rather oy Seema to note that as between displaced itors and displaced 
debtors what -has to be investigated is a claim made by the creditor and not a debt 
due by the displaced debtor as defined by the Act. Then s. 11 deals with proce- 
dure’on the creditor’s petition. Section 18 deals with claims by displaced creditors 
against persons who are not displaced debtors, and in this case the creditor has not 


’ only to make a claim, but he must claim a debt due from a m who is not a 


isplaced n. Therefore, it seems that under s. 18 an application can only be 

maintained by a displaced creditor against a non-disp person provided his 
claim is in respect of a debt as defined by the Act. Section 14 deals with the pro- 
cedure on displaced creditor’s P eae Then we come to s. 15 which deals with 
the jurisdiction of the civil Court, and that section provides: 

“Where a displaced debtor has made an application to the Tribunal under section 5 or unde 
sub-section (2) of section 11, the following consequences shall ensue, namely :— 

(a) all proceedings pending at the date of the said application in any ctvil court in respect o 
any debt to which the displaced debtor is subject...ahall be stayed,.... 
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te) no fresh suit or other proceeding. aball be instituted against a displaced debtor in respect 


| of any debt mentioned by him in the relevant schedule to his application ;" 


Now, in this particular case, as flready stated, the defendant has made an appli- : 
cation under s. 5 and in the schedule to his application he has shown the plaintiff 
as a creditor. Notice has been served upon the plaintiff under s. 7 and the plaintiff 


__ has filed his objection under s. 8 and the Tribunal has raised the following three 


gE ane ated cers 


issues : 

a) Is the liability a debt within the meaning of the Act LXX of 1951 ? 
(2) Is the petitioner a displaced person ? 
(8) What is the paying capacity of the petitioner ? 


` The issue arises by reason of s. 82 which provides for scaling down of the debts 


due by a displaced person in relation to his paying capacity. It seems to us clear, 
looking to the language of s. 15, that as soon as an application has been made by the 
displaced person under s. § the co uence mentioned in cl. (a) must follow and the 
consequence is the staying of p ings in t of any debt which is mention- 
ed in the schedule annexed to the debtor’s application under s. 5. It also seems 
to us clear that under s. 9 the only authority that can determine whether a person 
is a displaced person or pot and whether a debt is due by him which debt falls 
within the definition of the Act, is the Tribunal set up under s. 4 of the Act. In 
ete ae Tribunal a Legislature may follow one of two methods. It may 
provide that a Tribunal shall have jurisdiction provided certain conditions exist 
and those conditions would be jurisdictional conditions going to the very jurisdic- 
tion of the Tribunal. It would not then be for the Tribunal to decide whether those 
conditions exist or not, because the very existence of the Tribunal, its very 
authority, d ds upon those conditions existing. Or the Legislature may set 
we Tribunel and confer upon that Tribunal jurisdiction to decide all questions 
which arisein respect of a particular subject matter for which the Tribunal has been set 
up. In our opinion itis not ible to contend thatitis left to the civil Court to decide 
whether a person is a oe person or not and whether a debt exists as defined 
by the Act before the Tribunal can exercise its jurisdiction, With respect to 

. Justice Desai, that is exactly the view that he has taken in Bombay Radio 
Co. Lid. v. N. N. Murajani.1 His view is that before a suit can be stayed under s. 15, 
it is for the Court to decide whether the person who applies for a stay is a displaced 
person or not and whether the debt which the plaintiff claims against him is a debt 
covered by the definition under the Act. Again, with respect to Mr. Justice Desai, 
what he has overlooked is that the Legislature has set up the Tribunal under the 
Act to try these very questions which Mr. Justice Desai says the civil Court has the 
right to try before it grants a stay of the suit. Section 9 is unqualified in its 
operation and ambit. It provides that if there is a dispute as to whether the 
applicant is a displaced person or not and as to the existence of the amount of the 
debt, the Tribunal shall decide the matter. Therefore, the Pee has set up 
the Tribunal to determine the questions mentioned in s. 9, and by reason of s. 15 
it is provided that the only authority that can try those questions is the Tribunal 
and not the civil Court. What is urged is that under s. 15(a) all proceedings pend- 
ing at the date of the said application in any civil Court in respect of any debt to 
which the displaced debtor is subject shall be stayed, clearly indicates that the 
application must be in respect of a debt to which the Act applies and it must be by 
a displaced debtor as defined by the Act. It is only when those two conditions are 
satisfied that the ding proceedings are to be stayed, and it is contended that 
it is for the civil Court to decide that these two conditions are satisfied before the 
proceedings should be stayed. 

Now, it is clear that under s. 15 the Legislature was not contemplating that pro- 
ceedings should be stayed after there is an adjudication as to whether there is a 
debt within the meaning of the Act and shetit the application is made by a 
displaced debtor as defined by the Act. The provision as to stay has to come into 
operation as soon as an application is made to the Tribunal under s. 5. At that 
stage there can be no adjudication either as to the existence of the debt or as to 


` 1 (1988) O. C. J. Bult No. 511 of 1953, decided by Desai J., on June 29, 1988 (Unrep.). 
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whether the applicant is or is not a displaced person. At that stage there is only 
an allegation b the person making an application that he is a displaced perso! 
and that debts contemplated by the Act are due by him to various persons. Thi 
language of s. 5 also makes it clear what the position is. That section provides 


-as already pointed out, that a displaced person may make an application for th 


adjustment of his debts. Here gain, when he makes an application, there is nı 
adjudication that he is a displ debtor or that debts are due by him as define 
by the Act. What is material and relevant for the p of a. 15 is not an ad 


judication that a person is a displaced person and debts defined by the Act are du: 

y him. What is material and relevant is the presenting by a person of an appli 
cation to a Tribunal set up by the Act. Once such an application is presented 
it is for the Tribunal under s. 9 to adjudicate both on the question of debt and o1 
the status of the m who makes the application. The matter is taken out of thi 
hands of the civil Court. Ifa suit is pending, under s. 15(a), the suit must be stayed 
If no suit is pending, then under s. 15 (c) no fresh suit or other proceeding can bt 
instituted against a displaced person in respect of the debt mentioned by him in the 
schedule. Then the only ri ht that the creditor has is to proceed under the Ac 
in bbe or in revision. ‘ 

erefore, the Act constitutes a self-contained code with regard to adjustment o: 

debts by displaced persons. It sets up a Tribunal, it provides for appeal, and il 
provides for revision, and the jurisdiction of the civil Court is completely ousted 
and it is fallacious to urge that that ouster only commences after the civil Cour! 
itself has determined whether the applicant is a displaced persop or not and whethe: 
the debt due by him is a debt falling within the definition of that expression giver 
in the statute. If the civil Court were to determine those questions, then it is 
difficult to understand what function is the Tribunal expected to perform unde: 
the Act. The Tribunal cannot divest itself of the mandatory obligation unde; 
which it is placed under s. 9 to determine the issue as to the status of the applican( 
or the nature of the debt. Therefore, we would have this rather anomalous situa. 
tion that the civil Court, in order to decide whether the suit should be stayed or not. 
will first try whether the applicant is a displaced m and whether the debi 
claimed from him is a debt to which the Act applies. Simultaneously, it woulc 
be'open to the Tribunal under s. 9 to try and determine those very questions, anc 
no suggestion is made as to how, if there is a conflict between the decisions of the 
two authorities, that conflict is to be resolved. In our opinion it is precisely in 
order to avoid such a conflict that s. 15(a) and (c) were enacted. Parliament 
wanted only one authority to decide these questions, and that authority is the 
Tribunal set up under the Act. ` 

Mr. Justice i has taken the view that the expression in s. 9 “the existence oI 
the amount of the debt due to any creditor” does not apply to the case of an 
application made by a debtor under s. 5. According to him this expression only 
applies to the case of an application made by a creditor. With respect to the 
learned Judge, he has overlooked the fact that up to s. 9 the Act is only dealing 
with applications made by a debtor under s. 5. Itis in s. 10 that we have applica- 
tions by displaced creditors Sean displaced debtors, and it is only in s. 18 that 
we bave claims by displaced creditors against persons who are not displaced 
debtors. As already pointed out, s. 10 does not refer to a debt at all. Under s. 10 
a displaced creditor may make a claim which may not be a debt against a displaced 
debtor. But when we have cases in s. 18 of a displaced creditor making a claim in 
Seley of a debt against a person who is not a displaced debtor, s. 14(2) expressly 
provides : 

“If there is a dispute as to whether the applicant is a displaced creditor or not or as to the 
existence of the debt or as to the amount thereof, the Tribunal shall decide the matter, after 
taking such evidence as may be produced before it, and pass such decree in relation thereto as it 
thinks fit.” 

Therefore, with regard to a debt due to a displaced creditor by a non-displaced 
erson, the provision with regard to its adjudication is in s. 14(2) and not in s. 9(1). 
e existence of the amount of the debt due to any creditor referred to m s. 9(1) 
isthe debt shown by the debtor in his schedule annexed ‘to his application under 


/ 
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8.5. Itis with regard to this debt that the Tribunal has got to adjudicate whether 
the debt as contemplated by the Act exists and what is the amount of the debt. | 
Mr. Justice Desai is right when he observes in his judgment that provisions in 
the law which oust the jurisdiction of a civil Court must be strictly construed, and 
any civil Court will be loath to come to the conclusion that its jurisdiction in a civil 
matter has been taken away. But when we are dealing with ae assed. oe 
special reasons, applying to special persons, setting up a special Tri it is no 
hitealt to appreciate the object which Parliament had in mind in placing certain 
matters solely within the jurisdiction of the special Tribunal set up and preventing 
the civil Courts from dealing with those matters. In our opinion, on a careful 
‘consideration of the relevant sections and the object of the Act it is clear that as 
soon as an application is made by a debtor under s. 5 to the Tribunal set up under 
the Act, it is obligatory upon the civil Court to stay proceedings in respect of any 
debt which is covered by that application. 
The result is that we must answer the issue submitted to us in the negative. 
The plaintiff must pay the costs of this issue. 
Answer accordingly. 
Attorneys for eee : Khanderao Laud & Co. 
Attorneys for defendant: Ambubhai & Diwanji. 





FULL BENCH—APPELLATE CIVIL. 





Before the Hon'ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Diait and Mr. Justice Shah. 
(BAHUBALI VASANT KATAGE v. GUNDAPPA TATYA DUGE.* 


Hindu law—Widow—Surrender—Valid surrender by widow prior to adopition—Whether subse- 
quently adopied son can dtoest property vested in surrenderce. 

Under Hindu law, if, prior to his adoption a valid surrender is affected by his adop- 
tive mother, the subsequently adopted son can divest the property which has already 
vested in the surrenderee. 

Rama Nana v. Dhondi Murari,! Yeshwania v. Antu’, Pandurang v. Ishkwar?, Eriskna 
Mhatarta v. Baban, and Shantaram Abasakeb Powar v. Kern Krishna,’ overruled. 

Babanna Gurusengappa v. Chonmappa,' disapproved. 
Vishnu Pandu v. Mahadu Baburao,” approved. 
Pandu Lote v. Shripati’ and Veeranna v. Saymama," explained. 

Natoarial Punjabhai v. Dadubhai,!° Natoarial v. Dadubkai,! Behari Lal v. Madho Lal 
Ahir Gyawal* and Rangasamt Gownden v. Nachiappa Gounden,™ referred to. 

One Balappa who owned certain houses and lands in Islampur died in 1908 
eaving a widow Shrimatibai (defendant No. 1) and a ries pease Ratna. Ratna 
lied in 1911 leaving a son Vasant. On June 24, 1920, defendant No. 1 executed a 
leed of gift by which she surrendered the whole of her husband’s estate to Vasant. 
Vasant died on July 1, 1985, leaving a widow Rajubai. On September 15, 1985, 
lefendant No. 1 adopted Gundappa (defendant No. 2). Rajubai, the widow of 
7asant, adopted Bahubali (plaintiff) on March 4, 1986. 

On June 28, 1947, the plaintiff filed the present suit against the defendants 
laiming the property surrendered by defendant No.1 in favour of Vasant. Defend- 
nt No. 2 inter alia contended that as the adopted son of defendant No. 1 he was 


* Decided, January 19, 1954. First Ap- @ (1045) 48 Bom. L. R. 788. 
eal No. 457 of 1951, from the decision of T (1980 


L S. Patil, Civil Ju Senior Division), 8 (1958) 55 Bom. L. R. 647, T.B 

t Sangli, in Special Civil Suit No. 157 of 1949, 9 (1928) I. L. R. 52 Mad. 398 

1 (1988) I. L. R. 47 Bom. 678, 10 (1949) 51 Bom. L. R. 808, r.3 
8. 0. 25 Bom. L. R. 861 11 [1954] A. L. R. B. O. 61. 

2 (1084) 86 Bom L. R. 671. 13 (1891) L. R. 19 L A. 80 

8 (1988) 40 Bom. L. R. 1270. 18 (1918) L. R. 46 L A. 73, 84. 

4 (1048) 46 Bom. L. R. 684. 8. 0. 21 Bom. L. R. 640, 

5 (1947) 50 Bom. L. R. 283. 
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entitled to divest the estate vested in Vasant as a surrenderee from defendant No. 1 
and on Vasant’s death would have devolved on the plaintiff. 


The trial Judge held that the adoption of defendant No. 2 had the effect of 
divesting the property vestedin Vasant and dismissed the plaintiff’s suit, observ- 
ing, in his judgment, as follows: 


“The next question for decision is as to whether defendant No. 2 by virtue of his subsequent 
adoption by Shrimati divested the property vested in Vasanta (after his death his widow Bhaubali 
and. now the adopted son plaintiff). A valid surrender made by a Hindu widow of her husband’s 
estate to her next reversioner cannot be divested by a subsequent adoption of a son to her husband. 
The effect of a surrender is to vest an absolute estate in the reversioner and the subsequently 
adopted son is not entitled to question it. Rama Nana v. Dhondi, 47 Bom. 678, Yeahwanta v. 
Antu, 68 Bom. 521. This principle was affirmed m Shantaram v. Keru, 50 Bom. L, R. 288. 
It was held that inasmuch as the effect of a surrender by a widow was similar to an alienation 
by a widow for legal necessity, the principle was not affected by the decision in Anant v. Shankar, 
46 Bom. L.R.1,P.C. But in Natcarial v. Dadubkai, 51 Bom. L. R. 808 (F.B.) it was held that the 
effect of a surrender is the destruction of the widow's estate and the impediment being removed, 
the ‘process of vesting is accelerated and the property vests in the next heir from the dete of the 
surrender, that the main principle was the effacement of the widow and the aot of transfer for 
conveyance was only a subsidiary thing ; thet, therefore, the reversioners in whose favour the 
widow had surrendered were entitled to immediate possession of the property without waiting for 
the death of the widow, irrespective of completion of title by adverse possession as against her. 
In view of the following observations, the principle laid down in Shantaram v. Keru was dis- 
approved. ‘I should like again to emphasise that a surrender -by a Hindu widow according to 
Hindu law fs not so much a transfer or an assignment of her lifetime interest to the next rever- 
sioner as a renunciation in favour of the next reversioner. The significanos of the renunciation 
ls.very much different from the significance that attaches to the conception of a transfer or an 

* In Vishnu v. Mahadu, 52 Bom. L. R. 590, it is held that the effect of a surrender 
by a widow is to accelerate ths vesting of the estate fn the next heir who is entitled after the death 
of the widow and as such the surrender is not an alienation of the estate by the widow for a law- 
ful purpose so as to give the next heir an indefeasible title to the property and that the adopted 
son is entitled to take all the property in the hands of the next heir subject to lawful allenations 
by the widow or the next heir. There is no reference to Shantaram v. Kerw either in Natoarial’s 
case or Visknu’s case. But itis clearly laid down that a transfer by a surrender was not an 
alienation for a lawful purpose ; that there was only an acceleration of the vesting of 
the estate in the next heir; that the next heir got the property only by inheritance and 
not by virtue of any alienation. In view of the principle laid down in the full bench cass, 
the authority of Shantaram v. Keru and the previous rulings jis considerably shaken. More- 
over, in Shanicram y. Keru the property surrendered was alienated -by the next heir before the 
adoption. Even on the assumption that the principle laid down in Shantaram v. Keru is not dis- 
approved, I have to follow the principle laid down in Vishnu v. Mahadu whioh is a later ruling. 
When once it is accepted that the next heir has oome to inherit the property, then the subsequently 
adopted son, if he is a preferential heir, will divest on the principle laid down in Anant v. Shankar, 


Plaintiff relying on Jivaji v. Hanumant, 52 Hom. L. R. 527, submits that the property bad 
come to be vested in Vasant ; that before the adoption of defendant No. 2 the property had coms 
to be vested in Rajubali because of the death of Vansant; that as such defendant No. 2 will not 
divest the property vested in the heirof Vasant. In Jivafi v. Hanmani, it has been held, relying 
on Bhubancahwari Devi v. Nilkomul, 12 All.1287, that an adoption made after the death of a 
collateral does not enable the adopted son to come in as heir to the collateral. Both these cases 
have been discussed in Vishnu v. Mahadu st page 604. The facts of this case are obviously 
different from the facts of the said two cases. The principle laid down in the full bench case was 

the claim of an adopted son for the property of a collateral to his adoptive father. It 
is not held in both those cases that an adopted son did not divest the property of his adoptive 
father vested in the heir of his father after the death of that helr. It is also contended by the 
plaintiff that as Balappa had no brothera, there was no joint family as such and the principle laid 
down in dnant v. Shankar does not apply. The property was the ancestral property in the hands 
of Balappa. If Balappa had adopted a son, then it would have been a oo-parcenery. The adopted 
son succesds not only to the joint family property of his father but also-to the self-acquired 
property of his adoptive father: Anani v. Shankar. The plaintiff's conre han is therefore not 
tenable. Defendant No. 2 is entitled to divest the propery vested in Y ’ 


The plaintiff appealed to the High Court. The appeal came on for hearing before 
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po aendeet and Vyas JJ. and they referred the following question to a full 
ch: 

“If, prior to his adoption a valid surrender has been effected by his adoptive mother, can the 
subsequently adopted son divest the property which has already vested in the surrenderes ?” 

Gajendragadkar J. delivered the following referring judgment on January 19, 
1954: 

GaseNDRAGADKAR J. This appeal raises the vexed question of Hindu 
law as to the character and effect of the act-of surrender on the of a Hindu 
widow. We have had occasion to refer this question to a Full Bench in Pandu 
Lote v. Shrimatt! along with another question. While dealing with the questions 
referred by us to the Bench, the Full Bench eode and answered the 
first question, but they held that it was unnecessary to answer the second question, 
and it is the second question which arises for decision in the present appeal. It is 
perfectly true that, though in this judgment the learned Chief Justice said that 
it is unnecessary to consider the point raised by the second question submitted to 
the Full Bench, he has indicated the view which the Full Bench were likely to take 
if they had felt it necessary to decide this point. Perhaps if the matter had stood 
with the decision of the Full Bench alone, we might have proceeded to deal with 
this appeal in the light of the assistance available from the observations made by 
the learned Chjef Justice as to the second question. But the position has been 
somewhat complicated by reason of the fact that Mr. Jahagirdar for the respon- 
dents contends that the validity even of these observations must be taken to be 
considerably inpaired by the recent judgment of the Supreme Court in Natvarlal 
v. Dadubhat*. 

It would be convenient to mention a few material facts leading to the point 
which we are referring to the Full Bench. The p in suit consists of two 
houses and two pieces of land. This property originally belonged to one Balappa. 
Balappa died in 1908 leaving behind him suriviving his widow Shrimati and his 
daughter Ratna. Shrimati was defendant No. 1 to the present suit when it was 


- filed. Pending the suit, Shrimati died on September 10, 1950. Prior to her death 


and long before the present suit had been filed, Shrimati had adopted a son on 
September 15, 1985, who wes defendant No. 2 to the suit. Balappa’s daughter 
Ratna was married to Chintaman. Chintaman died in 1908 and Ratna herself 
in 1911. Their son Vasant survived them. On June 24, 1920, Shrimati executed 
a deed of gift in favour of Vasant. On July 1, 1985, Vasant died leaving behind 
him his widow Rajubai. Rajubai adopted the plaintiff on March 4, 1986. There- 
after she died on January 81, 1942. It would appear that it was after Vasant 
died that Shrimati thought of adopting a son to herself and she did so on September 
15, 1985. In the present suit filed by the adopted son of Vasant, he claims to 
recover possession of the properties on a Bee that they have been validly 
surrendered in favour of Vasant by the limited owner Shrimati. Shrimati’s adopt- 
ed son resisted this claim on several grounds. He alleged that the deed of gift had 
not been executed, that it was obtained by undue influence, that it was not acted 
upon and that it did not cover all the properties of which Shrimati was posseased 
as a limited owner. All these pleas have been rejected by the trial Court. But 
defendant No. 2 has succeeded on the ground that, as the adopted son of Shrimati, 
he is entitled to divest the estate which had vested in Vasant as a surrenderee from 
Shrimati and on Vasant’s death would have devolved on the present plaintiff. 
In upholding this plea, two decisions were cited before the learned Judge. The 
first decision is reported in Shantaram Abasaheb Powar v. Keru Krishna? and the 
second in Vishnu Pandu v. Mahadu Baburao*. Since these two decisions took a 
contrary view on the point which the learned Judge had to decide, he preferred to 
follow the latter ruling of this Court and held that the adopted son would divest 
the estate which may have vested before his adoption in the surrenderee by reason 
of the surrender on the part of his adoptive mother. It is this finding which is 
challenged before us by Mr. Datar. 


1 (1958) 55 Bom. L. R. 647, T.B. 8 (1947) 50 Bom. L. R. 288. 
2 954] A. L R. 8. O. 61. 4 (1950) 52 Bom. L. R. 599. 
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In Pandu Lote’s case, similar questions had arisen for decision and we had re- 
ferred two points for the decision of the Full Bench. The first question was 
whether the relinquishment of watan properties resulting from a Hindu widow’s 
surrender was valid in view of the provisions of ss. 5(1) and 7 of the Watan Act. 
The second question was, if prior to his adoption a valid surrender has been effected 
by his adoptive mother, can the aea DEAR “adopted son divest the property 
which has already vested in the surrenderees. The first question was answered 
by the Full Bench in the negative. Broadly stated, the Full Bench have taken the 
view that in dealing with surrenders under Hindu law, it would be legitimate to 
distinguish between surrenders which have been brought about by documents of 
transfer and those which are effected otherwise. If the surrender is the result of 
a document which purports to be a transfer or a deed of alienation, then the 
surrender itself may partake of the character of an alienation. If the surrender 
is effected without having recourse to a deed of transer, it merely accelerates 
succession and cannot be treated as an alienation. In his judgment, the learned 
Chief Justice has in fact indicated that they would have answered the second point 
in the light of this distinction ; and as I have already mentioned, we would per- 
haps have proceeded to deal with this appeal in the light of the observations made 
by the learned Chief Justice in the penultimate paragraph of his judgment. How- 
ever, Mr. Jahagirdar relies upon several observations made by Mr. Justice Mukher- 
jea who delivered the judgment of the Supreme Court in Natvarlal’s case. This 
case itself had gone before the Supreme Court from a judgment of the Full Bench 
of this Court in Natvarlal Punjabhai v. Dadubhait, and it is true, as Mr. Datar 
contends, that in the result the decision of the Full Bench hasbeen confirmed by 
the Supreme Court and the appeal has been dismissed with costs. Even 80, 
the question of surrender, its character and its effects has been considered exhaus- 
tively both on principle and in the light of judicial decisions by Mr. Justice 
M jea and Mr. Jahagirdar contends that these observations would indicate 
that a distinction cannot now be drawn between a surrender which is effected by 
& deed of transfer or otherwise. In every case, the surrender must be treated as 
an act of self-effacement which only accelerates the succession in favour of the 
reversioner and in law and in fact it dos not partake of the character of an aliena- 


tion. We do not propose to express any opinion on this contention. Both the . 


learned advocates have that it would be better if this part of the - 
ment is left to be decided by a larger Bench. Wealsotake the view that it would be 
more satisfactory if the question as to whether the distinction made by the Full 
Bench in Pandu Lote’s case between two kinds of surrender resulting in two 
different characteristics of surrender can be taken to have been overruled by the 
ha ase of Mr. Justice Mukherjea on which Mr. Jahagirdar relies. 

e 


would accordingly refer to the Full Bench the question which was not fully ` 


considered or finally decided by the Full Bench on the earlier occasion. The 
question is. 
“If, prior to his adoption a valid surrender has been effected by his adoptive mother, can the 
adopted son divest the property which has already vested in the surrenderes ?” 
The appeal was heard by a full bench composed of Chagla C. J., Dixif and Shah 
JJ. 


H. B. Datar, for the appellant. 
R. A. Jahagirdar, with M. V. Paranjpe, for respondent No. 1. 


- _Cuacua C. J. One Balappa died in 1908 leaving a widow Shrimati and a 

daughter Ratna who died in 1911. On June 24, 1920, Shrimati executed a deed 
of surrender by which she surrendered the whole estate of her husband to Vasant, 
son of Ratna. Vasant died on July 1, 1985, leaving a widow Rajubai. Rajubai 
adopted the plaintiff on March 4, 1986. Shrimati adopted defendant No. 2 on 
September 15, 1985, and the plaintiff filed this suit ing the property which 
had been surrendered by the widow under the deed of surrender. e trial Court 
dismissed the plaintiff’s suit. The plaintiff appealed to this Court. The first 
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appeal came before Mr. Justice Gajendragadkar and Mr. Justice Vyas and they 
have referred to the full bench the following question : 


“If, prior to his adoption a valid surrender has been effected by his adoptive mother, can the 
subsequently adopted son divest the property which has already vested in the surrenderee ?” 
Now, we do not think it can be disputed that the adoption of defendant No. 2 
by Shrimati on September 15, 1985, was a valid adoption. Amarendra Man 
Singh v. Sanatan Singh laid down that in considering the validity of adoption the 
Court has to give importance to spiritual and not temporal considerations; and 
it cannot possibly be suggested that Shrimati was not a potential widow who had 
the right to adopt, which right she exercised on September 18, 1985. The real 
el that we have to consider is, what is the effect of this adoption upon the 
eed of surrender executed by the widow on June 24, 1920, and upon the right of 
Vasant who got the property as the heir of his dfather Balappa? In order to 
decide this question one has got to determine the true nature of a surrender under 
Hindu law. A widow stands between her husband’s estate and her husband’s 
heirs and by an act of self-effacement or of civil death she destroys her own life 
estate, removes the obstacle that exists between her husband’s estate and her 
husband’s heirs, accelerates the succession, and makes it possible for her-husband’s 
heir to succeed to her estate. It is very important to note that the title of the 
next reversioners does not depend upon any act of transfer or conveyance by the 
widow. As soon as the widow effaces herself and destroys her life interest by 
ahora of law, the next reversioners succeed to the husband’s estate. Therefore, 
o title of the next reversioners depends not upon any conveyance or transfer by 
the widow, but it depends upon their inheriting to the estate of ihe husband. There- 
fore, title which is vested in the next reversioners is a title by inheritance and not 
by a conveyance or transfer executed by the widow. It is ae ttinent to bear 
in mind the vital distinction between an alienation by a widow for legal necessity 
and a surrender by a widow. In the case of legal necessity the widow alienates 
the property of her husband and the title of the alienee depends upon the alienation 
by dhe widow supported by justifying necessity ; whereas in the case of a surrender 
it is not the alienation which is the foundation of the title of the next reversioner, 
but, as already pointed ‘out, it is the fact that he is the heir of the husband and 
the fact that the succession has opened by operation of law that constitutes 
the foundation of his title. If, therefore, the title of the next reversioner is based 
upon inheritance, the question is, what is the effect of a subsequent adoption by 
e widow ? 


Now, it is well settled that a subsequent adoption has a retrospective effect in 
the sense that in the eye of the law the widow must be deemed to be enciente 
and the adopted son must be deemed to be in existence at the death of the husband. 
It is true that any lawful alienations made by the limited owner would be bindin 
upon the adopted son. It is equally true that a last male holder would be entitl 
to deal with the property as his own without wine into consideration the possibi- 
lity of a future adoption, and in such a case the adopted son would take the pro- 
perty subject to the alienations made by the Jast male holder. But it is gers 
well established that an adopted son would be able to displace any title whic 
arises by reason of inheritance. If in this case the title of Vasant arose by reason 
of inheritance, the question is whether the adopted son could displace that title 
by reason of the fact that he was adopted by Shrimati. There is no doubt that 
if the adopted son was in the eye of the law in existence at the death of Balappa, 
he was a preferential heir to Balappa’s daughter’s son, Vasant, and there seems 
to be no reason in principle whatsoever why defendant No. 2 as the adopted son 
of Balappa should not in law be entitled to displace the title vested in Vasant by 
inheritance. Once the distinction between title by alienation and title by inheri- 
tance is borne in mind, this case presents no difficulty whatever. The decisions 
that have taken a contrary view, with respect, have proceeded on an erroneous 
assumption that Vasant’s title depended upon an alienation made by the widow 
and not upon the succession opening up by operation of law and Vasant succeeding 


1 (1983) 85 Bom. L. R. 889, P.C. 


506 THE BOMBAY LAW REPORTER. [VoL. LVI 


as the heir of Balappa. Hf the act of surrender on the part of Shrimati was an 
alienation, then only the further question would arise whether the alienation 
was a lawful alienation which was binding upon the adopted son in law. But if 
the act of Shrimati was self-effacement and a voluntary destruction of her own 
life estate, then no question of alienation arises. 


Now, we had occasion to consider the nature of surrender in Hindu law in a 

full bench in Natvarlal Punjabhai v. Dadubhat!, and there we pointed out that 

“Under Hindu law a surrender by a Hindu widow is not so much a transfer or an assignment 

of her life interest to the next reversioners as a renunciation in favour of the next reversioners. 

The basio principle of surrender is the destruction by the widow by her voluntary act of her life 

interest in her husband’s estate, The act of transfer or the act of conveyance is a subsidiary thing 
to which the same importance cannot be attached as the destruction of the life estate.” 


This view has found favour in a recent decision of the Supreme Court in Natvarlal 
v. Dadubhat*. As pointed out by Mr. Justice Mukherjea at p. 66, 

“‘,..The whole doctrine of surrender is based upon this analogy or legal fiction of the widow’s 
death. The widow’s estate is an interposed limitation or obstruction which prevents or impedes 
the course of succession in favour of the heirs of her husband. It is open to the widow by a 
voluntary act of her own to remove this obstruction and efface herself from the husband’s estate 
altogether. If she does that, the consequence is the same as if she died a natural death and the 
next heirs of her husband then living step in at once under the ordinary law of tnherttance.’’ 
Further on, the learned Judge says (p. 66): 

“Thus surrender is not really an act of alienation by the widow of her rights in favour of the 
reversioner. The reversloner does not oocupy the position of a grantee or transferee, and does 
not derive his title from her.~ He derives his title from the last male holder as his successor-in- 
law and the rights of succession are opened out by the act of self-effacement on the part of the 
widow which operates in the same manner as her physical death.”’ 

There was another full bench constituted recently which had also to consider 
the question of surrender, and the judgment is reported in Pandu Lote v. Shripati. 
There we were considering the specific case of a surrender being effected through 
a document, and the only question that we considered and decided was that the 
document on which reliance was placed by the defendant for his title was a docu- 
ment which contravened the law and was therefore void. We pointed out that 
as the document itself was void, no further question arose as to whether the 
surrender itself was valid or not valid according to Hindu law. It may be, as we 
pointed out in that judgment, that a Hindu widow may embody her act of self- 
effacement in a document, may. get the document registered, and the question 
may arise whether such a document is valid or void in law. But it would be falla- 
cious to suggest that the title of the next reversioner would arise by reason of 
this document. The document would merely embody the transaction as far as 
the widow herself was concerned, viz. the act of self-effacement or the act of 
extinguishing her own life estate. If the document was valid and if the act of the 
widow was done according to law, then the law would operate and the title of the 
next reversioner would arise, not as a result of the document, not as a result of 
any transfer or conveyance made by the widow, but as a result of the succession 
opening up and the next reversioner succeeding to the estate of the last male 
owner. In that full bench the question as to the right of the adopted son to chal- 
lenge the surrender was also referred to us, but we expressly left that question 
open, and although we may have expressed some tentative opinion, we did not 
decide the question which has now arisen and for the decision of which this full 
bench has been constituted. 

Now, Mr. Datar is right when he urges that there is a long line of authorities 
of this Court which has taken the view that a subsequent adoption will not divest 
the title created in the next reversioners as a result of the surrender, and this long 
line of authorities owes its validity and its force to the decision of Sir Norman 
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Macleod and Mr. Justice Crump in Rama Nana v. Dhondi Murari.) Yn that case 
the learned Chief Justice points out (p. 689) : 

“As soon as we get rid of the notion of constructive pregnancy in the case of a widow with 
power to adopt, the result of an adoption upon prior alfenations by the widow can be determined 
without any difficulty.’’ ` 
Unfortunately, this notion of constructive pregnancy is the very notion which 
was subsequently accepted by the Privy Council and which revolutionised the 
whole law of DETE as understood by this High Court. Therefore, with respect, 
the very basis of the judgment of the learned Chief Justice is that an adoption 
cannot have retrospective effect, that it is wrong to assume that the adopted son 
was in existence at the death of the husband, and therefore the adoption cannot 
disturb titles which were created prior to the adoption; and when we turn to the 
judgment of Mr. Justice Crump, at p. 691 he points out :- 

“The effect of the surrender by the widow was that the then reversioner took an absolute 
estate and as the surrender was an act which is by Hindu law within the competence of the widow 
it 1s not easy to see any ground on whioh the adopted son can challenge it,” 

With respect to the learned Judge, what we have to consider is not the competence 
of the widow to surrender the estate of her husband. What we have to consider 
is, what is the title which the surrenderee gets, and that the learned Judge has 
not considered. Therefore, in our view Rama Nana v. Dhondi Murari was wrongly 
decided and does not state the correct law as to the right of an adopted son when 
there is a prior surrender by his adoptive mother. This case has been followed in 
Yeshvanta v. Aniu,* Pandurang v. Ishwar,? and Krishna Mhatarba v. Baban. 
We find in these judgments mio reason given for the principle enunciated and the 
learned Judges have merely followed the judgment in Rama Nana v. Dhondi Murari. 

Then we come to a recent decision of a division bench in Shantaram Abasaheb 
Powar v. Keru Krishna® That is a judgment of Mr. Justice Sen and Mr. Justice 
Gajendragadkar. That has taken the same view as Rama Nana v. Dhondi Murari, 
and the ratio of that judgment is to be found in the judgment of Mr. Justice Sen 

. 286): 

(p Cas a surrender operates by accelerating the reversion, Le., the succession, it would 
appear to operate not as a case of succession but an act of alienation,...” 

With respect, as we have already pointed out, it is not an act of alienation on 
the part of the widow that results in title being conferred upon the next reversioner, 
and therefore once we accept the position that the basic feature of a surrender is 
not alienation but extinction of the life estate of the widow and the succeasion 
opening up therefrom by operation of law, it is clear that the case just referred 
to must be held to have been erroneously decided. 

Then there is a later judgment in Vishnu Pandu v. Mahadu Baburao* of 
Mr. Justice Rajadhyaksha and my brother Mr. Justice Shah, and in this judgment 
the learned Judges took a view contrary to the view taken in Rama Nana’s case 
and the view which is acceptable to us, and in the judgment Mr. Justice Shah 
points out (p. 602) : 

“It was not, strictly speaking, an alienation of the etate by Bayaja but a voluntary act 
of extinction of her own estate. Consequently the relinqnishment would not have the effect of 
bringing the present case within the rule that where an heir to the estate of a sole soriviving o0- 
paroener has alienated property for a lawful purpose, the alienes acquires an indefeastble title and is 
entitledto retain the property contrary to the claim of an adopted son by a widow of the joint 

We are of the opinion that that statement correctly sets out the principle under- 
lying the act of surrender on the part of the widow. 

Mr. Datar also relied on a judgment of Sir Leonard Stone and Mr. Justice Divatia 
in Babanna Gurusangappa v.Channappa,’ and the learned Chief Justice says (p. 792) : 

"...the law is that a surrender or release by a widow of the whole of her estate and interest 
in the property of her deceased husband to the person or persons entitled in reversion operates to 
defeat a subsequently adopted son, because the widow has, so to speak, voluntarily operated her 
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own death and thereby accelerated the interest of the reversioners.”” 

With respect to the learned Chief Justice, if what the widow has done is to accelerate 
the interest of the reversioners by inheritance, then in view of the law as now 
settled by the Privy Council that is an interest which can certainly be displaced by 
the subsequently adopted son. 

It has been argued by Mr. Datar that the widow had the right in law to surrender 
her husband’s estate to the next reversioners and that surrender cannot be defeated 
by the mere possibility of an adoption mne ee subsequently. Mr. Datar 
asks us to apply the principle accepted by the Privy Council as laid down in the 
case of Veeranna v. Sayamma,} that the validity of an alienation has to be deter- 
mined at the date of the alienation and not by a subsequent adoption. This 
argument again proceeds on the basis that the act of the widow constitutes an 
alienation. In the case of Veeranna v. Sayamma, what was emphasised was 
that the mere possibility of a subsequent adoption cannot prevent the last male 
holder from treating the eu salad as his own, alienating it, and giving a good title 
to the alienee. It is difficult to understand how that principle can apply to the 
case of a widow who surrenders her husband’s estate. In the first p she is 
not alienating the property of her husband ; in the second place, she is not convey- 
ing any title to an alienee. The adopted son is not seeking to defeat the title of 
an alienee ; he is seeking to displace the title which arises by reason of inheritance. 

Mr. Datar has also relied on the expression used in some of the Privy Council 
cases which seem to suggest that their Lordships looked upon the act of surrender 
as an alienation or a transfer or a conveyance. For instance, reference was made 
to the case of Behari Lal v. Madho Lal Ahir Gyawal. At p. 82 this is what their 
_ Lordships say : 

“..4t may be accepted that, acoording to Hindu law, the widow oan accelerate the estate of 
the heir by conveying absolutely and destroying her life estate.” ; 
And what is emphasised is the expression used by their Lordships “conveying 
absolutely.” But in the very next paragraph their Lordships go on to say: 

“Tt was essentially necessary to withdraw her own life estate so that the whole estate should 
get vested at once in the grantee.” 
It must be borne in mind that in this case the Privy Council was not considering 
the right of the adopted son to divest the title of the next reversioner which arose 
as a result of rene and with respect to their Lordships it is clear that in some 
of these cases, e.g., Rangasami Gounden v. Nachiappa Gounden® the expression 
“alienation” has been loosely used. The expression “alienation” is not used in 
the sense of a lawful alienation made by the widow which the adopted son cannot 
challenge as accepted by theauthorities to which attention has already been drawn. 

It is indeed rather curious that no case of an adoption subsequent to a surrender 
has arisen for consideration in any other High Court than this Court, nor has the 
Supreme Court had occasion to consider this question and Mr Datarhas strongly 
preased upon us not to depart from the view almost consistently held by this Court 
on the question of the right of the next reversioner as against the adopted son. 
Now, there is always force in the argument of stare decisis and a Court of law should 
never be in a hurry to alter well settled law which may result in disturbing titles 
based upon the law as understood by the litigant. But in reversing the decision 
in Rama Nana’s case and in taking the view that an adopted son can divest a title 
which the next reversioner had we are not really altering the law, but on the 
con we are bringing the law into conformity with the recent decisions of the 
Privy Council. As y pointed out, Rama Nana’s case was decided at a time 
when the law of adoption was understood to be something very different from what 
ultimately the Privy Council expounded ittobe, and therefore far from disturbing 
well settled law we are giving effect to principles which have been enunciated by 
the Privy Council in recent decisions and which are now accepted as the correct 
principles of Hindu law. i 

The result, therefore, is that we must answer the question submitted to usin 
the affirmative. Answer acoordingly. 

1 shi T T 3 (1918) L. R. 46 L A. 72, %4, 
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Before the How ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 


BHAGUBAI v. THE GENERAL MANAGER, CENTRAL RAILWAY, 
V. T., BOMBAY.* 


Workmen’s Compensation Act (VILI of 1968), Sec. 3—Deceased at particular place because he had 
to be there by reason of his employmeni—Deceased meeting with accident at that particular place 
—Whether accident arose out of employment of deceased—Burden of proof—Whether necessary 
for applicant to prove that peril faced by employee resulting in accident was net personal to 
employee. 

The deceased who was employed by the Central Railway at a station on the Railway lived 
in the railway quarters adjoining the station. The only access for the deceased from his 
quarters to the station was through the compound of the railway quarters. One night 
the deceased left his quarters a few minutes before midnight in order to join duty and im- 
mediately thereafter he was stabbed to death by some unknown person. On a claim for 
compensation in respect of the death of the deceased, ft was not disputed that the deceased 
died as a result of an accident, nor was it disputed that the accident arose in the course of 
his employment. It was, however, disputed that the accident did arise out of the employ- 
ment of the deceased :— 

Held, that as it was established in the case that the deceased was at a particular place, that 
he was there because he had to be there by reason of his employment, and that because he 
was there he met with an accident, a proximate causal connection was established between 
the employment and the acaident, and that, therefore, the accident arose out of the employ- 
ment of the deceased. 

There must be e causal connection between the accident and the employment in order that 
the Court can say that the accldent arose out of the employment of the deceased. The 
cause contemplated here is the proximate cause and not any remote cause. Ifthe employee 
in the course of his employment has to be in a particular place and by reason of his being 
in that particular place he has to face a peril and the accident is caused by reason of that 
peril which he has to face, then a causal connection is established between the accident and 
the employment. The fact that the employee shares that peril with other members of the 
public is an irrelevant consideration. The peril which he faces must not be something 
personal to him ; the peril must be incidental to his employment. He must not by his own 
act add to the peril or extend the peril. But if the peril which he faces has nothing to do 
with his own action or his own conduct, but it is a peril which would have been faced by any 
other employee or any other member of the public, then if the accident arises out of such 
peril, a causal connection is established between the employment and the accident. 

Once the peril is established, it is for the employer then to establish either that the peril 
was brought about by the employee himself, that he added or extended the peril, or that the 
peril was not a general peril but a peril personal to the employee. The law does not place 
the burden upon the applicant to prove that the peril which the employee faced and the 
accident which arose because of that peril was not personal to Ri bat res shared by Al the 
employees or the members of the public. 

Thom or Simpson v. Sinclair. applied. 

B’bay Port Trust v. Yamunabai* and The General Manager, G. I. P. Railway, V.T. Bombay 
v. Godrej Navrojt Unwala,” referred to. 

One Tukaram who was a mukadam employed in the Central Railw ay (opponent) 
at Kurla railway station lived in the railway quarters adjoining the Kurla station. 
The only access for Tukaram from his quarters to the Kurla railway station was 
through the compound of the railway quarters. On December 20, 1952, Tukaram 
left his quarters a few minutes before midnight in order to join duty at midnight 
and immediately thereafter he was stabbed to death by some unknown person. 
Tukaram’s widow, Bhagubai (applicant), applied to the Commissioner for Work- 
men’s Compensation for compensation of Rs. 8,500 in respect of the death of her 


husband. 


Decided, J , 20, 1954. First Ap- 1 Host} A. C. 127. 
No. 406 of 1953, Korn an order passed by 2 Hey 54 Bom. L. R. 421. 
P. Fernandes, Commissioner for Work- 3 (1949) F. A. No. §27 of 1948, decided by 
men’s Compensation, in Application No. 282/ Chagla C. J., and Gajendragadkar J.,on June 
B-8 of 1958. 21, 1940 (Unrep.). 
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The Commissioner found that Tukaram had died of injury by accident arising 
in the course of his employment, but that he did not die of injury by accident 
arising out of his employment. He, therefore, held that the applicant was 
not entitled to any compensation, observing as follows: 

“Tt is argued by the learned advocate for the applicant that even if there is no evidence as 
to who stabbed the deceased, tt must be presumed that the deceased died of injury by accident 
arising out of and in the course af his employment, and he relies on 7 B. W. C. C. 274 (Board of 
Management, Trin. Joint District School vw. Kelly). That was a case in which a teacher in an 
industrial school was the victim of a conspiracy among the boys to assault him, and, in pursuance 
of the conspiracy, two of the boys struck him fatal blows while he was on duty. It was found as 
a matter of fact in that oase that the deceased had inourred the displeasure of the boys because of 
his strictness 2s a teacher. In the present case, however, there is no evidence as to why and by 
whom the deceased was assaulted. An injury resulting from a tortious or felonious act committed 
in the course of the employment but having no relation to the employment does not arise out 
of the employment, whether the act is committed by a fellow workman, a stranger, or the em- 
ployer himself. In order to succeed the applicant must show such a degree of lability to be 
assaulted as would not be present if he were not in the employment, orin other words, he must 
show that he is by his employmert exposed to risks not incurred by an ordinary member of the 
public (21 B. W. C. C. 32—Lee v. Breckman), (22 B. W. C. C. 451— Smith v. Stepney). It is 
argued by the learned advocate for the applicant that, where the cause of the accident is unknown, 
it must be presumed that the deceased died of injury by accident arising out of and in the course 
of his employment. Had the deceased died from any other cause except by murder the contention 
on behalf of the applicant might have been well founded, and, in that case, the burden would shift 
on the opposite party to prove thas the deceased did not die of injury by accident arising out of 
and in the course of his employment. In this case, however, the deceased having been murdered 
the onus lies on the applicant to prove that the deceased died of injury by accident arising out 
of his employment. This the applicant has completely failed to do.” 


The applicant appealed to the High Court. 


M. V. Jayakar, for the appellant. 
K. M. Desai, for the respondent. 


Cuacia C. J. This is a rather unsual case arising under the Workmen’s Com- 
ensation Act. - The facts brizfly are that the deceased was a mukadam employed 
in the Central Railway at Kurla station and he lived in the railway quarters 
adjoining the Kurla railway station. It was found as a fact that the only access 
for the deceased from his quarters to the Kurla railway station was through the 
compound of the railway quarters. On December 20, 1952, the deceased left his 
uarters a few minutes before midnight in order to join duty and immediately 
ereafter he was stabbed by some unknown person. It is not disputed by the 
railway company that the deceased died as a result of an accident, nor is it disputed 
that the accident arose in the course of his employment. But what is disputed is 
that the accident did arise out of the employment of the deceased. The learned 
Commissioner for Workmen’s Compensation held that the accident did not arise 
out of the employment and therefore dismissed the claim made by the applicant, 
who is the wider of the deceased. She has now come in appeal. 

Now, it is clear that there must be a causal connection between the accident 
and the employment in order that the Court can say that the accident arose out of 
the employment of the deceased. It is equally clear that the cause contemplated 
is the proximate cause and nct any remote cause. The authorities have clear! 
laid down that if the employee in the course of his employment has to be in a parti- 
cular place and by reason of his being in that particular place he has to face a peril 
and the accident is caused by reason of that peril which he has to face, then a 
causal connection is established between the accident and the employment. It 
is now well settled that the fact that the employee shares that peril with other 
members of the public is an irrelevant consideration. It is true that the peril 
which he faces must not be apa Paone to him ; the peril must be incidental 
to his employment. It is also clear that he must not by his own act add to the peril 
or extend the peril. But if the peril which he faces has nothing to do with his 
own action or his own conduct, but it is a peril which would have been faced by 
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any other employee or any other member of the public, then if the accident arises 
out of such peril, a causal connection is established between the employment and 
the accident. In this particular case what is established is that the employee while 
in the course of his employment found himself in a spot where he was assaulted and 
stabbed to death. He was in the place where he was murdered by reason of his 
employment. He would have been safely in his bed but for the fact that he had to 
join duty, and he had to pass this spot in order to join his duty. Therefore, the 
connection between the employment and the accident is established. There is 
no evidence in this case that the employee in any way added to the peril. There 
is no evidence that he was stabbed because the assailant wanted to stab him and 
not anybody else. It was suggested in the evidence that the employee was also 
a money-lender apart from being a mukadam in theservice of the railway company. 
But the point was not pursued and it was not proved that by reason of his being 
a ever tea es he had any enemies who were likely to fall upon him and do him 
to death. Mr. Desai who appears for the railway company has argued that a 
railway servant was prohibited from doing any other business. But it is not 
established that by his doing this prohibited business he brought upon himself the 


- peril of being murdered. 


Our attention has been drawn to several authorities by Mr. Desai, but there are 
two decisions of this very Court which amply bear out the proposition which we 
have just set down. There is a reported judgment to which my brother was ee 
in B’bay Port Trust v. Yamunabat!. In that case a workman was employed as a 
carpenter in a workshop along with other workmen and he was killed as a result of 
injuries received by him by the explosion of a bomb which was placed by an un- 
known person near the place where the workman was doing his work, and Mr. 
Justice Bavdekar and my brother Mr. Justice Dixit held that the workman had 
received personal injury as a result of an accident arising out of his ae ent. 
Then there is another decision which is not reported to which I and Mr. Justice 
Gajendragadkar were a party and which is The General M , G. I. P. Rail- 
way, V. T. Bombay v. Godrej Navroji Unwala? where we held t the workman 
who was serving as an Assistant Engine Driver in the G. I. P. Railway Company 
and who was returning after completing his e at Kalyan by the Kalyan Local 
Paty and was set upon by some soldiers and thrown on the railway lines and 
received injuries, that the injuries arose out of the employment and he was entitled 
to compensation. ; 

Both these decisions are really based upon the leading English case reported in 
Thom or Simpson v. Sinclair’. In that case a woman employed by a fish-curor, 
while working in a shed belonging to her employer, was injured by the fall of a wall 
which was being built on the property of an adjoining proprietor, with the result 
that the roof of the shed colla and the woman was buried under the 
and the House of Lords held that the accident arose out of her employment, and 
the principle is well stated by Lord Shaw (p. 142) : 

“...In short, my view of the statute is that the expression ‘arising out of the employment’ 
is not confined to the mere ‘nature of the employment’. The expression, in my opinion, epplies 
to the employment as such—to its nature, its conditions, its obligations, and its Incidents. If by 
reason of any of these the workman is brought within tho zone of special danger and so injured 
or killed, it appears to me that the broad words of the statute ‘arising out of the employment’ 
apply. Ifthe peril which he encountered was not an added peril produced by the workman him- 
self, as in the cases of Plumb‘ and Barnes* in this House, then a oase for compensation under the 
statute appears to arise.” 

Viscount Haldane also puts the case very simply (p. 186): 

*...If, therefore, the language in question were to be construed upon principle and apart 
from authorities I should be prepared to hold that it was satisfied where, as here, it has been 
established as a fact that it was as arising out of her employment that the appellant was under the 
roof by the falling of which she was injured.” 


“1 ots 54 Bom. L. R. 421. 8 (1917) A. C. 127. 
2 (1949) F. A. No. 327 of 1948, decided 4 sous A C. 62. 


by Chagla C. J. and Gajendragadkar J., on 5 A. C. 44. 
June 21, 1949 (Unrep.). ae 
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To apply that test to the facts of this case, it arose out of the employment of the 
deceased that he found himself at a spot where he was assaulted and murdered. 
Mr. Desai has strenuously argued that the distinguishing feature of this case is 
that the employee was Ke S E and according to him there is always a motive 
for a murder, and therefore it could not be said that the risk which the employee 
ran was a risk which would have been run by any other employee or member of the 
public. According to Mr. Desai, in the case of a murder the person murdered 
alone runs the risk because the murder is motivated by a particular person being 
done to death. In our opinion there is not an iota of evidence in this case that the 
employee was done to death because some one was interested in murdering him. 
Nor is there any evidence that the emp ore. was bound to be murdered, whether 
he was on the spot in the course of his employment or anywhere else. Faced 
with this difficulty Mr. Desai’s contention is that the burden was upon the applicant 
to establish that the risk which the employee ran was a risk which was not personal 
to him. Now, there can be no doubt that before an applicant under the Work- 
men’s Compensation Act can succeed he must discharge the burden of proving (1) 
that there was an accident, (2) that the accident arose in the course of the employ- 
ment, and (8) that the accident arose out of the employment. He must place 
evidence on the record which would entitle the Court to hold that these three 
conditions laid down by s. 8 of the Acthave been satisfied. In tbis case, as already 
pointed out, there is no dispute as to the accident or the accident taking place in the 
course of the employment. The question is whether the applicant has di 
the burden with regard to the third ingredient and-also what is the burden that the 
law places upon him with regard to that ingredient. In our opinion, once the 
applicant has established that the deceased was at a particular place and he was 
ere because he had to be there by reason of his employment, and he further 
establishes that because he was there he met with an accident, he has discharged 
the burden which the law places upon him. The law does not place an additional 
burden upon the applicant to prove that the peril which the employee faced and the 
accident which arose because of that peril was not personal to him but was shared 
by all the employees or the members of the public. Mr. Desai would have an 
applicant prove not only that the employee was murdered, but that in ewe 
him the murderer had no personal motive against the murdered man but he woul 


have murdered any other employee of the railway company as well. We \refuse 


to hold that the law casts any such intolerable burden upon the applicant. Once 
the peril is established, it is for the employer then to establish either that the peril 
was brought about by the employee himself, that he added or extended the peril, 
or that the peril was not a general peril but a peril personal to the employee. It is 
because of this that the authorities have e it clear that the causal connection 
between the accident and the employment which the applicant has to establish 
is not a remote or ultimate connection, but a connection which is only proximate. 
Once that proximate connection is established the applicant has disc the 
burden, snd in this case the proximate connection between the employment and the 
injury is the fact that the deceased was at a particular spot in the course of his 
employment and.it was at that spot that he was ted and done to death. 
In our opinion the learned Commissioner was in error in coming to the conclusion 
that the applicant had failed to disch the burden that the deceased died of 
injury by accident arising out of his employment. : 

We would, therefore, set aside the order of the learned Commissioner and pass 
an order directing the respondent to pay to the applicant the sum claimed, viz. 
Rs. 8,500. There is no dispute as to the quantum of the claim. We direct that 
the sum should be deposited with the Commissioner for Workmen’s Compensation. 
within a fortnight from today. The respondent must pay the costs both here and 
before the learned Commissioner. 


Order set aside. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 
DAGADU BALU GAVADE v. NAMDEO RAKHMAJI KHATKE.* 


Hindu Women’s Rights to Property Act (XVIII of 1937), Sec. 3 (2)(8)—Husband’s interest in joint 
family property devolving on kis widow—Whether widow entitled to alienate such interest 
Widow's interest whether co-extensive with Hindu widom’s estate—Alienes from nidor whether 
entitled to partition. ' 

Under s. 8(2) and (3) of the Hindu Women’s Rights to Property Act, 1987, a widow in a joint 
family has a right to alienate the share which her husband had in the property and which has 
devolved upon her by reason of the provisions of the Act. Her right is not to be able to 
alienate absolutely her husband’s share in the joint family which has devolved upon her, but 
only to be able to alfenate absolutely for legal necessity, and if legal necessity is absent, then 
only to alienate her own life interest. 

The alienee from a Hindu widow who has assigned to him her life interest in the joint 
family property which had devolved upon her under the Act, is entitled to partition of the 
property. 

Kunja Saku v. Bhagaban Mohanty, agreed with. 

In construing the Hindu Women’s Rights to Property Act, 1987, what has got to be borne in 
mind is that it was an Act ameliorattve in character and intended to carry out an important 
socialreform. Ita express intention was to give better rights to women in respect of property, 
and therefore the various provisions of the Act must be construed in the light of the intention 
which the Legislature had in placing this piece of legislation upon the statute book. 

Raxumagsi and Krishna, who were brothers, formed a joint and undivided Hindu 
family and owned certain property, On September 25, 1945, Krishna died leaving 
a widow, Sonubai (defendant No. 2) and a daughter Sama (defendant No. 8). Rakh- 
maji, who had died before Krishna, left him surviving a son Namdeo (defendant 
No. 1). i 

On September 8, 1946, defendant No. 2 sold her interest in the joint family 
property to one Dagadu (plaintiff) for Rs. 5,000. The plaintiff filed the present 
suit for partition and possession of his share in the family property against the 
defendants. 

The trial Judge inter alia found that the penar had failed to prove that there 
was legal necessity for the alienation made by defendant No. 2. The trial J udge 
passed a decree in favour of the plaintiff adding a declaration that the alienation 
was not binding on the next reversioners of Krishna, observing, in his judgment, 
as follows: 

“Mr. Agnshe for the plaintiff relied upon the provisions of sub-sa. (2),(3) of s. 8 of the said 

Act and the rulings in A. I. R. 1942 Mad. p. 219, A. I. R. 1944 Nag. p. 244, The Madras ruling 

quoted above (vix. Sarabambal v. Subbarama Ayyar) provides a complete answer to the argument 

advanoed by the learned pleader for the contending defendants. His Lordship has held that 
under s. 82) the interest taken by the widow is the same interest as the husband himself had, 
that is, the interest of an undivided member of a joint family in the family property. The said 
interest is capable of definition, and 80 far as this presidency is concerned, it is liable to separation 
and alienable inter mwos for valuable consideration, and liable to be seized in execution of a decree 
for the personal debts of the members. It is further observed that the Act has taken away the 
rule of survivorship and allowed the property to descend to his wife. Though the interest she 
takes is a limited interest of a Hindu woman, she is conferred the same status as that of a male 
owner. The fact that the right of partition is conferred upon the widow goes to show that the 
property is taken by her subject to all the rights and liabilities which the husband would have 
had. These obsevations of his Lordahtp conclude the question at issue. It seems from the plain 
anguage of the statute that the widow is given the corpus or the property itself and not a mere 
ht. 
= It was suggested during the course of arguments that in view of the decision of the 
Federal Court that the Act does not affect agricultural land on the ground that the Central 


Legislature has under the Constitution Act no power to legislate in respect of agricultural land, 
therefore, the present suit which deals with agricultural lands only, will have to be thrown out. 


* Decided, January 27, 1964. Consolidat- the decree passed by R. K. Joshi, Civil Judge, 
ed Second Appeal No. 356 of 1952, from the Phaltan, in Suit No. 108 of 1947. 
decision of Y. K. Ghaskadbi, District Judge 1 [1951] A. I. R. Orissa 85. 
at Satara, in Appeal No. 89 of 1950, reversing 
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But our Province has passed. another Act (Bombay Act, Act XVII of 1942) to remedy the situa- 
tion created by the decision and to extend the benefit of the Act of the Central Legislature to 
widows in respect of agricultural lands as well. Thus the above sald Act now applies to agri- 
cultural lands in the Province of Bombay. For these reasons I would hold that defendant No. 2 
can alienate the share of Krishna but the alienation would not bind the next reversioners.”’ 


On appeal the District Judge also found that the alienation was not for legal 
eae | and dismissed the plaintiff’s suit, observing, in his judgment, as fol- 
OWS : 

“The ruling of the Orissa High Court referred to above (Kunja Saka v. Bhagaban Mohanty, 
[1951] A. L R. Orissa 85), however, goes further and states that in spite of the limitation of m- 
terest which the Hindu widow acquires in the property of the joint Hindu family, as a widow of the 
deceased coparcener, she has also a right to alienate that interest ; and that principle is sought 
to be deduced from the fact that there is no express limitation in the Hindu Women's Rights to 
Property Act on her power of alienation, which, according to the said ruling, is necessary in the case 
of a person taking the property as the heir of one who himself was entitled to alienate the same. 
The Hindu Women’s Rights to Property Act only introduces some modification with regard to 
the right of the Hindu widow in regard to the property of the family of her husband ; and this 
being a special Act, the Act can only be regarded to introduce a departure from the general law 
to the extent to which such departure is specifically indicated in the said Act. The mere fact 
that the said Act provides that a Hindu widow acquires the same interest which her husband 
had in the said property cannot in any way indioate that she has also the further right to alienate 
tho same. That would be putting a wide construction on the said provisions of the Act and extend 
the scope of the sald Act. Ths Act was only intended to benefit a widow with regard to the 
possession of the property and no further; and the further limitation with regard to the nature 
of her interest is also indicated in sub-s. (3) that she has only a woman’s estate, and in that regard 
it is specifically provided that she has a right to claim partition as a male owner of the family. 
Thus the statute is express on the point of the right which is granted to the woman under the said 
Act. It only gtves the Hindu widow the right to ask for partition of the said property and also 
further directs thatathe said property would be held by her as woman’s estate. If the right toa 
share in the joint family property is to be regarded as a right to property in the general sense and as 
further conferring the power to alienate the property, the provision with regard to the right to 
demand a partition as a male owner was not at all necessary. In view of the fact that the Act 
specifically refers to the right to demand a partition, it seems clear that no further rights of the 
male owner were sought to be conferred on the Hindu widow ; and ft seems that the right to claim 
partition has been allowed to her only with a view to reduce the share of her husband into her 
possession and to enable her to enjoy the same ; and the character of her estate in that regard 
also is described as a limited interest by desaribing it as a woman’s estate. Thus from the de- 
scription of the nature of the interest in the property being of a limited nature, it seems that the 
idea of conferring general power of alienation was certainly repugnant to the statute and the 
general rule that the right to property carries with it the right to alienate the same cannot in any 
way be regarded to be applicable to the nature of interest taken by the widow in the property 
of ber husband as a member of a joint Hindu family. The Act being of a special nature and indicating 
departure only for a limited purpose from the ordinary general Hindu law, I think the provisions 
in the said Act cannot be extended to go beyond the express provisions in the said Act. I hence 
find some difficulty in following the argument in the Orissa ruling. I think, on the interpretation 
of the Act the only construction seems to be that the Hindu widow is entitled to claim a share in 
the property as a male owner and hold the same as a woman’s estate and further than that she 
has no other right in the said property. The provision in sub-s. (2) of s. 8 with regard to ao- 
quisition of interest by the Hindu widow of ber husband is subject to the provisions of sub- 
s. (3) and hence is thus circumsoribed with the express provision in sub-s. (3) which only allows 
the Hindu widow to bring a sutt for partition as a male onwer. I therefore think that a Hindu 
widow is not entitled to alienate her share as a male owner in the family could do. I therefore 
think that defendant No. 2 is not entitled to alienate the interest of her husband in the joint 
family property.” 

The plaintiff appealed to the High Court. 


K. G. Datar, for the wt erage 
Q. A, Desai, for respondents Nos. 1, 4, 8 and 9. 


Cuacia C, J. This second a Taises a question as to the interpretation of 
the Hindu Women’s Rights to perty Act, 1987. Although the Act.is a very 
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short one, all questions of interpretation of that Act usually raise serious difficul- 
ties. Some Judges have observed that the provisions of the Act are obscure, and 
more charitable minded Judges have said that the drafting of the Act is not very 


happy. 

he question that arises for our consideration arises on these facts. Rakhmaji 
and Krishna were two brothers who constituted a joint and undivided Hindu 
family. Krishnaji died on September 25, 1945, leaving a widow who is defendant 
No. 2 and a daughter who is defendant No. 8, and defendant No. 1 isthe son of 
Rakhmaji. On September 8, 1946, defendant No. 2 sold her interest in the joint 
family property to the plaintiff for Rs. 5,000, and the plaintiff filed the suit from 
which this appeal arises for partition. The question that has been debated before 
us is whether under the provisions of the Hindu Women’s Rights to erty Act 
a widow in a joint family has a right to alienate the share which her husband had 
in the property and which has devolved upon her by reason of the provisions of 
that Act. 

Now, in ee ee what has got to be borne in mind is that it was an 
Act ameliorative in ter and intended to carry out an important social reform. 
Its express intention was to give better rights to women in t of property 
and therefore the various provisions of the Act must be construed in the light of the 
intention which the Legislature had in placing this piece of legislation upon the 
statute book. We are concerned in this case with sub-s. (2) of s. 8 and that 
provides : . 

“When a Hindu governed by any school of Hindu Law other than the Dayabheg school or 
by customary law dies having at the time of his death an interest in a Hindu joint family property, 
his widow shall, subject to the provisions of sub-section (3), have in the property the same in- 
terest as he himself had.” j I 
Therefore, in this case when Krishna died he had an interest in joint family pro- 
perty and his widow by reason of the sub-section would have the same interest in 
the joint family property which her husband had. Sub-section (3) provides : 

“Any interest devolving on a Hindu widow under the provisions of this section shall be the 
limited interest known es a Hindu woman’s estate, provided however that she shall have the same 
right of claiming partition as a male owner.” - ’ "at _ 

Now, ing sub ss. (2) and (3) together, it is clear that in sub-s. (2) the Legisla- 
ture intended that the Hindu widow should have in the joint family property the 
same interest that her husband had, but the Legislature wanted to qualify the na- 
ture of that interest. If sub-s. (2) stood by itself without the qualifications contained 
in sub-s. (3), it can hardly be disputed that’the Hindu widow would have had the 
totality of rights which her husband-had ‘in relation to the joint family property. 
But the Legislature did not.wish to go as far as that and therefore it PARTAA 
s. (3) and provided for certain limitation upon the rights of the widow, and the 
limitation 1s that although the interest.of the husband would devolve upon his 
wife, the interest would not be an absoute interest but it would be a limited inter- 
est, an interest known to Hindu law as a, Hindu woman’s estate. The expression 
“Hindu woman’s estate” is by no means a very happy expression. Hindu law 
knows of a Hindu widow’s estate, but it is difficult to understand why the Legisla- 
ture used an expression not known to Hindu law and omitted to uge an expression 
which has been well understood for a long time in Hindu law. But there can be no 
doubt, and it is not disputed, that what the Legislature really intended was to use 
the expression ‘‘Hindu widow’s estate.” Therefore, having conferred upon the 
Hindu widow a limited interest, the Legislature was at pains to point out, lest 
it should be that the widow having a limited interest no right to 
partition which her husband had, that. notwithstanding this limited interest the 
widow had the same right of claiming partition as a male owner would have. 
Therefore, if the Legislature’s intention was to give to the widow the same interest 
that her husband had, but make that interest a limited interest of the same charac- 
ter and kind as a Hindu widow’s estate, what we have to consider is what are the 
incidents of a Hindu woman’sestate? There is nothing in sub-s. (3) to that 
having conferred the limited Hindu widow’s estate the Legislature wanted further 
to limitit by conferring upon her only some of the incidents of that estate and not 


x 
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all the incidents of that estate. The incidents of a Hindu woman’s estate are well 
known and well settled. She cannot alienate her property except for legal 
necessity, but she has the right to alienate the property even without legal necessity 
during her lifetime. In other words, she can alienate her own life interest and the 
alienee can enjoy the property during her life in the same manner as the widow 
herself would have enjoyed it. : 

Mr. Desai contends that we must not confer upon the Hindu widow rights 

ter than what the Act expressly confers upon her, and Mr. Desai’s contention 
Is that inasmuch as the Tepislstare has not provided that the Hindu widow could 
alienate her interest in the joint family property, we must not by inference invest 
her with that right. In our opinion, this approach to the Act is erroneous. It was 
not for the Legislature expressly to provide that the widow should have the right 
of alienation. The Legislature having given to the widow the limited interest 
known as the Hindu widow’s estate, it was unnecessary for the Legislature to set 
out each and every incident of that estate. Rather than the Legislature expressly 
eee the widow the right to alienate, the Legislature should have ex- 
pressly taken away that right if the intention was only to give some of the incidents 
and not all the incidents of a Hindu widow’s estate. erefore, in our opinion, 
on a plain reading of the two material sub-sections, it is clear that a Hindu widow 
on her husband’s death in a joint Hindu family gets thesame interest that her hus- 
band had with the limitation that the interest is not absolute but is limited and 
limited in the manner known to Hindu law, viz. a Hindu widow’s estate. It is 
clear that the Legislature did not wish to confer upon the Hindu widow the same 
right that her husband as a coparcener had quae the joint family pee In 
‘Bombay a coparcener can alienate his interest in the joint Hindu family and his 
alienation would be absolute. Of course the alienation would have to be for value. 
In the case of a Hindu widow who steps into the shoes of her husband in a joint 
family, her right is not to be able to alienate absolutely her husband’s share in the 
joint family which has devolved upon her, but only to be able to alienate absolutely 
for legal necessity, and if the legal necessity is absent, then only to alienate her own 
life interest. Therefore, the Legislature did not intend that the widow should be 
laced in the same position as her husband. But what Mr. Desai wants us to hold 
18 to deprive the du widow even of the accepted incidents which attach to the 
Hindu widow’s estate. : 

It is then urged by Mr, Desai that the right to partition which is given to the 
widow is a personal right and that right cannot be assigned and cannot be exercised 
by a stranger. Now, what the widow has done in this case is not to assign her right 
to partition, she has assigned her life interest, and it is by reason of the fact that 
the alienee is entitled to enjoy that life interest that he becomes entitled to artition. 
His right to partition does not arise by reason of the Act ; his right to ask for parti- 
tion arises by reason of the accepted rinciples of Hindu law. ematter may also 
be looked at from a different point of view. When the Legislature conferred upon 
the widow the very important right of claiming partition, the Legislature did not 
intend that this right should be diane: it was a substantial right that the Legis- 
lature was co ing upon the widow. If Mr. Desai’s arguments were to be 
accepted, even though the widow may file a suit for partition and get her share 
partitioned, she can make very little use of it because her power to alienate even 
during her lifetime would be absent. She could only enjoy the property, but that 
she could have enjoyed in any case even without partition. Therefore, if we were to 
concede to the widow the right to partition and’ take away from her the right to 
alienate during her lifetime, we would make a substantial right conferred b ‘the 
Legislature into a very illusory right. There is a judgment of the Orissa High 
Court which has taken the same view of the sections we are considering, and the 
case is reported in Kunja Sahu v. Bhagaban Mohanty". 
`- In our opinion, therefore, the widow had the right to alienate the property which 
she did oft ETA 8, 1946, in favour of the plaintiff, although that right must be 
limited to possession of that property during her lifetime. 


1 [1051] A. L R. Orima 85. 
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Now, the plaintiff came to Court with an allegation of legal necessity and claiming 
the property absolutely. Both the Courts below have held that no case of legal 
necessity was made out. The trial Court passed a decree in favour of the plaintiff 
adding a declaration that the alienation was not binding on the next reversioners of 
Krishna. The learned District Judge dismissed the plaintiff’s suit holding that 
the widow had no right to alienate at all even during her lifetime. In our opinion 
the proper declaration with regard to this alienation should be that the alienation 


„is valid only for the duration of the life of the widow. It is unnecessary for us to 


consider or to make any declaration with to persons who become entitled to 
the property on the death of the widow. e are only concerned with the right of 
the plaintiff and his right is limited to the possession of this property during the 
lifetume of the widow. 

Therefore, we allow the appeal, set aside the decree of the lower appellate Court 
and restore the decree passed by the trial Court with modification and we will 
modify the declaration m the manner indicated in the judgment. 

The learned District Judge has held that there was no necessity whatsoever for 
the widow to alienate this property, that the property was worth much more than 
Rs. 5,000 for which the plaintiff purchased it, and the learned District Judge has 
algo taken the view that the plaintiff was Beale, a litigation by eat ri 
this property. In view of the conduct of the plaintiff, both the trial Judge an 
the District Judge has deprived him of costs and made no order as to costs of the 
parties. In our opinion we must make a similar order with regard to costs. There 
will be no order with regard to the costs of this appeal. 


Appeal allowed. 


Before the Hon'ble Mr. M. O. Ohagla, Ohéef Justios, and Mr. Justios Shah. 
APPA GANPAT SATHE v. K. B. WASSOODEW.* 


Bombay Tenancy ond Agricultural Lands Act (Bom. LX VII of 1948), Secs. 64, 89(2)t—Agreement 
of sale executed prior to coming into force of Act—Sale effected after coming into force of Act— 
Sale in contravention of s. 64—Right of having sals effected whether saved by s. 89(2). 

A sale of agricultural land effected after the coming into force of the Bombay Tenancy 
and Agricultural Lands Act, 1948, and which is in contravention of s. 64 of the Act, is not 
saved under s. 89(2) of the Act by reason of the fact that the agreement of sale was executed 
prior to the coming into force of the Act. 

The right that is protected under s. 89(2) of the Bombay Tenancy and Agricultural Lands 
Act, 1948, ıs a right Independent anid different from sale, which has been rendered void 
under g. 64 (3) of the Act. 

CHRTAIN agricultural lands which were situated at Man, taluka Mulshi, Poona 
district, belonged to one Chintaman Vasudeo Bhat. One Narayan Hari Bharane 
(opponent) was his protected tenant. 

Ga December 17, 1948, an agreement of sale in respect of the lands was entered 
into between Bhat and Appa Ganpat Sathe and others (petitioners). The con- 
sideration was Rs. 5,999 and out of this Rs. 1,001 were paid by the petitioners 
to Bhat on the date of the agreement of sale. In pursuance of thjs agreement 
Bhat executed a registered sale-deed in favour of the petitioners on April 20, 
1949, on receipt of the balance of Rs. 4,998. 

On March 80, 1950, the petitioners served the opponent with one year’s notice 
to hand over possession of the lands to them. On failure of the opponent to hand 
over possession of the lands, the petitioners filed an application on April 4, 1951, 
under the Bombay Tenancy and Agricultural Lands hee 1948, in Court of 
the Mamlatdar of Mulshi, to recover possession of the lands. 


* Decided, September 16, 1953. Oonsoli- (b) shall save as expressly provided in this 
dated Civil Applications Nos. 1027 and 1028 Act, affect or be deemed to affect,... 
of 1952. 4) any right, title, interest, obligation or 
t The section runs thus : ty already acquired, acorued or incurred 
9.(2) But nothing in this Aot or any repeal before the commencement of this Act.... 
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The Mamlatdar ordered the possession of the lands to be handed over to the 
petitioners, observing in his order as follows :— 

“...Apart from this the provisions of s. 89 of the Act are important in this case. According 
to this section, nothing in the Act shall be deemed to affect any right, title, interest, obligation, 
or liability acquired, accrued or incurred before the commencement of the Act. Shri Ohintaman 
Vasudeo Bhat has executed an agreement of the sale deed on December 17, 1948, when he has 
actually received Rs. 1,001 as an advance. According to this agreement the sale deed was bound 
to be executed before April 80, 1949. The Act of 1948 came into foroe on December 28, 1948, | 
Le. after the agreement of sale deed has already been executed by the party, viz. Ohintaman 
Vasudeo Bhat. As he has already executed the sale deed within the preacribed time. Thus 
the sale transaction has already been made when the Act of 1948 has not come into force and hence 
the provisions regarding the priority prescribed in s. 64 are not applicable in this case. The sale 
transaction therefore is quite legal and has got the right force withm the meaning of the Act.” 

On appeal, the Assistant Collector at Poona reversed the decision of the Mam- 
latdar and ordered restoration of possession, observing as follows :— 

“The question that consequently arises is whether such a transaction is affected by s. 64 of 
the Tenancy Act. The agreement of sale is made before the coming into force of Aot of 1048, 
while the actual conveyance or sale is after the coming into force of the said Act. The Bombay 
Revenue Tribunal has already decided this point in B. P. T. No. 469 1050, dated August 7, 1950, 
and also in B. R. T. No. 711/51 dated May 8, 1951. The Tribunal has held that s. 89(2) does 
not save such a transaction, and thats. 64 still vitiates such a sale. These decisions are binding 
on this Court. + 

I accordingly hold that the purchase of the land by the respondent is in contravention of the 
provisions of n. 65 of the Tenancy Aot of 1948, and is illegal and void. The respondent acquired 
no right or interest in the property in pursuance of the transaction, and consequently has no 
right to possession.” 

The petitioners preferred a revision application to the Court of the Bombay 
Tenancy Revenue Tribunal but this application was rejected by the Revenue 
Tribunal. In confirming the order of the Assistant Collector, the Revenue Tri- 
bunal observed as follows :— 


“*,..the Assistant Collector held that although the sale was in pursuance of an earlier agree- 
ment of sale dated December 17, 1948, it having been executed in contravention of the provisions 
of sa. 63 and 64 of the Tenancy Act of 1948 waa void. That view of the Assistant Collector is 
correct and is in conformity with the decision of the Tribunal contained in its order No. 0-469 
of 1950, dated August 7, 1950 (Applicant : Shri Maruti Dhondi Kalantre of Kasur, Taluka 

Karad). ” 

The petitioners applied ‘aden art. 226 of the Constitution to the High Court 
inter alta for a declaration that the order passed by the Revenue Tribunal was 
on the face of it wrong as it was based on ‘an erroneous interpretation of the 
Bombay Tenancy and Agricultural Lands Act, 1948. 


The application was heard. 


S. R. Parulekar, for the applicants. 
H. M. Chokst, Government Pleader, for opponents Nos. 1 to 8. 
B. G. Padiye and B. S. Brahme, for opponent No. 4. 


Coacua C. J. By this petition an order passed by the Revenue Tribuanl is 
challenged on the ground that the order is vitiated by an error apparent on the 
face of the record. 

The Proper in question, which arelands bearing survey Nos. 189, 190 and 200 
situate at , taluka Mulshi, District Poona, belonged to one Chintaman Vasu- 
deo Bhat, and the opponent Narayan Hari Bharane was his protected tenant. 
a ent of sale dated December 17,1948, was entered into between Bhat 

e petitioners. The consideration was Rs. 5,999, and Rs. 1,001 were paid 
= the petitioners to Bhat on the date when the agreement of sale was exe- 
cuted. In pursuance of this agreement a registered sale-deed was passed by Bhat 
in favour of the petitioners on April 20, 1949. The petitioners thereafter 
served the opponent Bharane with one year’s notice on March 80, 1950; 
and when the period of notice expired, they took out proceedings before the 
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Mamalatdar for possession of the property. The Mamlatdar ordered the possession 
of the property to be handed over to the petitioners. An appeal was preferred 
to the Collector at Poona. who reversed the decision of the tdar. In re- 
vision the Revenue Tribunal upheld the decision of the Collector. 

The short point that arises for consideration in this application is whether 
the sale which was effected on April 20, 1949, after the Bombay Tenancy and 
Agricultural Lands Act, LX VII of 1948, came into force was saved by reason of 
the fact that the agreement of sale was executed on December 17, 1948, prior to 
the coming into force of the Bombay Tenancy and icultural Lands Act. 

Under s. 64, sub-s. (3), of the Act, it is provided that any sale made in contra- 
vention of that section shall be void; and it is not disputed that the sale we are 
considering was in contravention of this section. t was before the 
Revenue Tribunal by the petitioners was that the sale was saved by reason of 
s. 89, sub-s. (2), of the Act, and on construction of s. 89, sub-s. (2), the Revenue 
Tribunal came to the conclusion that the sale was not saved. 

It is difficult to understand how it can be said that there is an error apparent 
on the face of the record which would justify us in interfering with the Ben 
of the Revenue Tribunal by a writ or direction under art. 226 or art. 227. The 
Revenue Tribunal has not overlooked any provision of the law. In fact it has 
given effect to the provision of s. 64, sub-s. (3); and the most that could be said 
about the decision of the Tribunal is that it has put a wrong construction upon 
8. 89, sub-s. (2), of the Act. It may also be urged that the decision of the Tribunal 
is erroneous in law, but as we have had occasion to say in the past, every wrong 
decision in law is not one which would entitle this Court to interfere with deci- 
sions of Courts or tribunals by a writ or direction under art. 226 or 227 of the 
Constitution. An erroneous decision in law is something very different from a 
position arising out of an error being apparent on the face of the record. But 
even assuming that we were entitled to interfere with the decision of the Tribunal, 
in our opinion, the decision of the Tribunal seems to be correct. 

The view taken by the Tribunal is that the right as saved under s. 89, sub-s. (2), 
is a right which must be considered ejusdem generis with title and interest which 
occur in the same sub section, and as the agreement of sale creates no right in 
property, the Tribunal has taken the view that the right contemplated by s. 89, 
sub-s. (2), is not a right which a person has when he enters into an = Seer 
of sale. But apart from that, the only right which the petitioners had when they 
entered into the agreement of sale was a right of action. They had a right to 
file a suit for specific performance, if the contract was not completed by the vendor. 
Specific performance is a discretionary remedy, and the Court was not bound 
to grant specific ormance to the vendee in a suit for specific performance. 
Therefore, the right that the petitioners had was not a right to obtain a sale-deed 
but a right to ‘fle a suit in which the proper relief would have been granted by 
the Court. 

There is a further aspect of the question which must be taken into considera- 
tion. Though it is perfectly correct that the contract when it was entered into 
on December 17, 1948, was valid, the Legislature made the performance of it void; 
and, therefore, to a suit for specific ‘ormance the answer that could have been 
properly given by the vendee would have been that he could not perform the con- 
tract because the performance of it was rendered void by the Legislature. Further 
8. 64, sub-s. (3), is unequivocal in the expression used by the Legislature, and any 
sale made subsequent to the passing of the Act has been rendered void. If we 
were to accept the contention of Mr. Parulekar on behalf of the petitioners, we 
would be importing into the section something which the islature has not 
thought fit to introduce. Sub-section (3) in that case would read that any sale 
made in contravention is void, excepting such sales in respect of which an agree- 
ment of sale has been entered into before the Act was passed. 

Mr. Parulekar says that if weuphold the sale, then we would not be giving effect 
to s. 89, sub-s. (2), and the right that the petitioners have with regard to the 

ent of sale. Now, the right that is protected under s. 89, sub-s. (2), is a 
right independent and different from sale, which has been rendered void under 
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If the petitioners have a right other than the right of having ~ 


a sale effected in their favour, that right is undoubtedly saved under s. 89, sub-s.(2). 
-We refuse to pronounce upon what the nature of that right might be; but if the 
law confers any right upon the petitioners as persons in whose favour an agreement 
of sale has been entered into, that right cannot be interfered with under the 


Act. But when it comes to a 


uestion of sale being 


effected in favour of the 


petitioners, that was not the right which they had when the agreement of sale 
was entered into, and therefore when the sale is rendered void by s. 64, sub-s. 
(3), of the Act, that is not saved by s. 89, sub-s. (2), of the Act. 


Therefore, in our opinion, on 
bunal is right. 


e merits the view taken by the Revenue Tri- 


The result is that the petition fails, and must be dismissed with costs. 


Petition dismissed. 


FULL BENCH—APPELLATE CIVIL. 


Before the Hon'ble Mr. M. O. Chagla, ‘Chief Justis, Mr. Justios Dixit and Mr. Justios Shah. 
BHIMA BALU MADIGAR v. BASAN! GOUDA MAMGOUDA PATTE.* i 
Bombay Tonanoy and Agrioultural Lands Act (Bom. LXVIIof 1948), Secs. bdt, 67(3)}— Agreement 
of sals entered inio before coming into operation of Aot—Sale eseouted after coming inio foros 
of Aot—Sals not in accordance with Aot—-Notifioation under s. 67(3) issuad by Government 
after date of sale—Validity of sale—Intention contemplated by s. 64(1) whether a continuing 


eniontion 


An agreement of sale in respect of certain agricultural land was entered into on October 
12, 1948, and the sale deed was executed on January 6, 1949, after the coming into force of 
the Bombay Tenancy and Agricultural Lands Aot, 1948. The sale was not in accordance 
with the provisions of the Act. OnJanuary 18, 1949, a notification was issued by Govern- 
ment under s. 67(3) of the Act, appointing the Mamlatdar of the taluka in which the land 
wes situated, to exercise the powers and perform the duties and functions of the Agricultural 


* 


? February 9, 1964. Second 
No. 162 of 1952, from the decision of 
0. Rare adao a Belian, in 
Appeal No. 219 of 1950, reveraing dearee 

amed ‘by M. P. Ghanti, Civil Ju (Junior 
Division ), at Athni, in Otvil Suit No. 167 of 
1949. 


-for determining its reasonable price. In 
determining thè reasonable price, the Tribunal 
shall take mto consideration the factors to be 
taken into consideration in fixing the reasonable 
-rent under section 12. 


‘reasonable price, the landlord shall ‘make an 
Be m ttie presotibod form: to persans te the 
following o 


communicated to such person. The order of 
priority shall be as follows :— 

A. In the coase of i land other 
than a dwelling house, the site thereof 


in the adjoining landse— 
(i) the tenant in actual possession of the 


_ (#6) the person or persons personally oul- 
tivating any land adjacent to the land to be 


iri) & o0- ive farming society, 
fie any other agriculturist, 

v) any other person who has obtained from 
the Collector a certificate that he intends to 
take the profession of culturist. 

B. In thecase of a d ing house, or a site 
of a dwelling house or land appurtenant to 
such house when such dwelling house, site 
or land is not used or is not to carry 
on agnoultural operations in the adjoining 
lands— 

(*) the tenant if he does not own a dwelling 
house or a suitable site for such house, 

(#4) the person residing in the who is 
not in ion of any dwelling house : 

Provided thak if Ihiro Ao cine shina ae rca 
persons the offer shall be mado to such person 
or sand in such order of pri 
as Collector may determine in this be 


having regard to needs of the following 
, namely :— x 
(a) an agricultural labourer, 


e ther in tho village 
0) any o person in . 

(3) Any sale made in contravention of this 
section shall be vold. 5 


zar oO 
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Lands Tribunal. On the question of the validity of the sale :— 

Heid, that on the facta of the case s. 64 of the Act only became effective on January 18, 
1949, and that as the sale was effected on January 6, 1949, it did not come within the ambit 
of s. 64 (8) of the Act, and that, therefore, the sale was valid. 

The intention contemplated by s. 64(1) of the Bombay Tenancy and Agricultural Lands 
Act, 1948, is a continuing intention. Even though the agreement of sale may have been 
entered into prior to the coming into force of the Act, the intention to sell continues till the 
salo is effected, and if the owner wanta to sell the land in conformity with the provisions of 
s. 64, although he may have entered into an agreement to sell prior to the coming into force 
of the Act, and although thereby he may have expressed his intention to sell the land, he 
must still apply to the Tribunal for determining the reasonable price as soon as the Act 
comes into force. 

Appa Ganpat Sathe-v. K. B. Wassoodew,! confirmed. 
Shwwabhat Chhaganlal Amin v. State of Bombay,* referred to. 


Ona Krishnarao who owned certain land situated at Shedbal in Athni taluka, on 
October 12, 1948, agreed to sell the land to one Basangouda (plaintiff) for Re. 5,925. 
In pursuance of this agreement Ra. 100 were paid as earnest money and a period of 
three months was fired for the ormanoe of the contract. On January 6, 1949, 
a sale-deed was effected by in favour of the-plaintiff. The plaintiff 
thereafter called upon one Bhima i defendant) who wasa protested tenant occupying 
the land to give the year’s rent to him. On the defendant’s refusal to pay the rent, 
the plaintiff filed the present suit against him for a declaration that tho s2le-deed 
a a be se in and he asked for recovery of the rent due to him. The 

efendant inter alia contended that the sale-deed was void under s. 64 of the Bombay 
Tenancy and icultural Lands Aot, 1948, and, therefore, the plaintiff was not 
enti to the declaration and to the recovery of rent. The trial Judge dismissed 
the plaintiffs suit, observing, in his judgment, as follows :— 

“Tt seems that the words used in this clause s. 89(2)(b) are taken from s. 74 of the Indian 
Partnership Act. Ib canbe said from this clause that the Act is not retrospective in effect 
(except to the extent mentioned therein). Ib is true that the Act does not dffect any right, title» 
interest eto. eto. vested in persons before its commencement. It also does not affect the remedies 
to enforce such rights. It is to be seen whether the plaintiff acquired any right, title or interest 
before the commencement of the Act, by virtue of the agreement for sale. It is a well known 
principle of law of transfer that an agreement or a contract for sale of immoveable property 
does not of itself create any interest in or charge on such property. A transfer by sale takes effect 
from the date of execution of the sale. Ths vendee’s remedy in a contract for sale is to sue for 
specific performance of the contract so long as the contract is not contemplated. The plaintiff 
no doubt had a remedy to bring a suit for specific performance of the contract. This remedy 
might not be affected according tos. 89 ofthe Act. But it is as clear as day light that the plaintiff 
did not acquire any right, title or interest in the suit land by virtue of mere agreement for sale. 
In these circumstances I do not think that the sale in question is saved by s. 89 of the Act. Tho 
result is that it is void under s. 64.” 

On appeal, the District Judge allowed the appeal and dioaead the plaintiffs claim, 
observing as follows :— 

“There was yes one more diffloulty in application of the procedure prescribed by s. 64, even 
if ib be supposed for the sake of argument that the said provision was intended to be retrospective 
so as to cover the prior contract of sale as well. The first thing that the landlord intending to sell 
was required to do was to apply to the Tribunal to fix the reasonable price and then to offer to 
sell the land in order of priority to the persons mentioned in the provision for the aforesaid price. 
Was there any Tribunal in existance at the time when either the contract of sale took place or 
even the sale deed, exh. 28, was executed on January 6, 1949 ? Section 67 of the said Act says 
thet the Tribunal consisting of 8 or 4 members shall be constituted and in areas where Tribunals 
are not created in the manner prescribed, then the Mamlatdar or any officer authorised in that 
behalf by the Provincial Government shall exercise the powers and perform the duties and the 
functions of the Tribunal. It was admitted before me at the time of argumenta that no Tribunal 
is appointed in Athni area. Mamlatdar specially empowered in this behalf was, therefore, to 
exercise these powers and perform the duties of the Tribunal. But the Mamletdars were autho- 


1 (1988) 56 Bom. L. R. 517. decided by Chagla O. J., and Gajendragadkar 
@ (1961) Civil Application No. 255 of 1951, J., on December 17, 1951 (Unrep.). 
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rised to exercise these powers and perform these duties by Government order No. 6816 45-F, 
dated Jannary 18, 1949 (vide page 200 of Desai’s Bombay Tenancy and Agricultural Lands 
Act). There was neither the Tribunal nor the Mamlatdar specially authorised in this behalf by 
Provincial Government to exercise the powers of the Tribunal at the time when exh. 28 was 
executed. Even ifs. 64 is held to be retrospective, then I do not think that exh. 23 can be held 
to be invalid because there was no legally constituted Tribunal or legally empowered Mamlatdar to 
exercise the powers of the Tribunal. In the absence of such Tribunal or duly qualified Mamletder 
vested with the authorities of the Tribunal it was opan, in my opinion, for the owner Shri Sango- 
ram to continue to fulfil the obligations of his contract of sale of October 1048 without reference 
to the Tribunal. If there was no Tribunal, I do not see how he could have approached any one 
in the arder of priority without the fixation of the price itself. Ido not therefore think that exh. 28 
should be taken as having contravened the provisions of s. 64 of the Bombay Tenancy Act.” 
The defendant a led to the High Court. The appeal came on for hearing before í 
Gajendragadkar and Vyas JJ. Their Lordships directed the appeal to be placed 
before a larger bench. Gajendragadkar J. delivered the following referring rudei 
on January 13, 1954 :— i 
QAJENDRAGADKAR J. This second appeal raises a short but apa question 
of law under the Bombay Tenanoy Agricultural Lands Act, No. of 1948.- 
The facts leading to this point of law are few and they are notin dispute. Krishnarao, 
who was the owner of s. No. 372, agreed to sell the said property to the plaintiff on 
October 12, 1948, for Re. 5,925. In pursuance of this agreement, Rs. 100 were pai 
as earnest money and a period of three months was fixed for the performance of the 
contract. On December 28, 1948, the Tenanoy Act came into operation. There- 
after; on January 6, 1949, a sale-deed was effected by Krishnarao in favour of the . 
paar In‘ the present suit filed on af ees 9, 1949, the plaintiff claimed a 
eolaration that the sale-deed passed in bis favour was valid and he asked for recovery 
of the rent due TE E aale of the land conveyed to him. The defence substantially 
was that the sa was void under the provisions of s. 64 of the Tenancy Act and 
so the plaintiff was not entitled either to the declaration or to the consequential claim 
for the recovery of rent made in the plaint. The trial Court upheld the defendant’s 
plea and dismissed the pleintiff’s suit. On appeal, it has been held that the sale-deed 
is not affected by the provisions of s. 64 and so the plaintiffs claim has been decreed. 
That is how the question which falls to be considered in the ta is whether 
the provisions of s. 64 of the Tenancy Act affect the sale in favour of the plaintiff. * 
At the hearing of this appeal, our attention has been invited to the fact that cn this 
point there are two conflicting judgments delivered by Division Benches cf this Court. 
In Shivabhai Chhaganlal Amin v. State of Bombay the ed Chief Justice and I took 
the view that an agreement for sale made before the Tenancy Act came into operation 
Wean ee ene gr BOA Anu Ie MEDI 40 ruing to the pariy andes 
such an agreement to obtai ific performanoe of the agreement remained un- 
impaired. It must be added, however, that this point has not been elaborately 
considered, though tke position that s. 64 of the Tenancy Act was vo and 
could not affect,the rights accrued to the parties under agreements of sale made be- 
fore the Act came into force was treated as obvious and clear. 
- On tbe other hand in Appa Ganpat v. K. B. Wassoodew* the learned 
‘Chief Justice and Mr. Justice Shah appear to have taken a contrary view. Here 
again, the question which the Court had to consider in the first instance 
was whether the petitioner was entitled to a writ, and the learned Chief 
Justice, who delivered the judgment of the Bench, commenced his judgment 
by observing that even if the view taken by the Revenue ‘Tribunal 
on the question as to whether the provisions’ of s. 64 were retrospective or 
not was erroneous, that would not justify the issue of a writ, because the said 
erroneous decision could not be said to involve any question of jurisdiction at ell. 
Even so, the learned Chief Justice proceeded to consider the arguments which were 
urged before the Bench and in the end he has observed that on the merits they agreed 
with the view taken by the Revenue Tribunal. Jn other words, the learned Judges 
accepted the argument that s. 64(3) would affect agreements made even before the 
1 (1051) Civil applicat on No. 255 of 1951, J., on December 17, 1951 (Unrep.). 
decided by Ohagla O. J., and Gajendragadkar 2 (1958) 56 Bom. L. R. 517. 
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commencement of the Act and s. 89, sub-s. (2), would not save those rights. In view 
of these conflicting judgments, it seems to us that this point should better be decided 
authoritatively by a lerger Bench. Both the learned advocates agree and indeed 
it is obvious that this point is likely to arise in many cases and it is undesirable that 
such conflicting expression of opinion should be allowed to create confusion in the 


, minds of the litigants or the Ju who are bound by our decisions. 


antes Behe ne 


- ow 


Mr. Datar. for the plaintiff was prepared to put his case on & narrower ground 
under s. 64 and he ‘ed at one stage of his arguments thatit wculd be possible 
to decide this case without necessarily having to consider the larger questicn as to the 
retrospective character or otherwise of the provisions of s. 64 and as to the effect of 
the provisions of s. 89, sub-s.(2). He contends that since no Tribunal had been esta- 
blished at the time when the agreement to sell was made in the present-oase and in 
fact the same position continued even on the date when the sale-deed was executed, 
there is no soope for applying s..64 to the sale-deed at all. This argument Mr. Datar 
ia prepared to make on the assumption that s. 64 is retrospective, theugh } is contention 
on the merita is that s. 64 is not retrospective, but is clearly prospective. We are 
not certain whether, even while deciding this narrower point in all ite aspecte, it 
would not be neceasary to consider the provisions of s. 89, sub-s. (2). But, apart 
from that, as both the learned advocates agree that the ae question is of consi- 
derable importance and is likely to arise in several cases which may be pending in the 
Courta below or even in & which may be pending for decision in this Court, 
it is necessary that the co uae ete re ee should be resolved 
and the point finally Sp ea of so far as this Court is concerned. 

We would, therefore, di that the papers in this second appeal should be placed 
before the learned Chief Justice to enable him to direct that this second appeal 
should be placed for final disposal before a larger Bench. In view of the faot that 
this point may have arisen in a larger number of oases pending in the subordinate 
Courts, we would that this seoond appeal should be placed for final disposal 
before a larger Bench at an early date. 


The appeal was heard by a bench composed of Chagla C. J. and Dixit and Shah JJ. 


H. F. M. Reddi, for the appellant. 
K. G. Datar, for the respondent. 


Cuacia O. J. This is a second appeal referred to a full bench and the question 
that arises for our decision is whether s sale effected after tte Tenancy Act came into 
force which was not in accordance with the provisions of that Aot is valid by reason 
of the fact that an agreement of sale had been entered into before the Act came into 
foroe. The few facts which are necessary may be stated. 

The agreement cf sale was entered into on October 12, 1948, under which one 
Krishnarao agreed to sell the land in suit to the plaintiff. The sale-deed was executed 
on January 6,1949. Inthe meanwhile the Tenancy Act came into forog on December 
28, 1948. The plaintiff sued the defendant who claimed to bea protected tenant for 
rent. The defendant’s contention was that the plaintiff was not his landlord but 
Krishnarao and, therefore, the plaintiff was not entitled to recover rent. The trial 
Court upheld the contention of the defendant and diamiased the suit. The learned 
District Judge allowed the appeal and passed a decree for rent in favour of the 
plaintiff. The defendant came in second appeal to this Court, and the question is 
whether on these facta the sale in favour of the plaintiff can be upbeld. 

Now, when the matter came before Mr. Justice Gajen and Mr. Justice 
Vyas, they felt that in view of two conflicting decisions of two different division 
benohes of this Court it was necessary that the doubt should be settled by a larger 
bench and, therefore, this second appeal was referred to us. 

Now, there is a judgment in Shivabhai Chhaganlal Amin v. State of Bombay* 
which was delivered by my brother Gajendragadkar and myself. It is clear from 
that judgment that we refused to give any relief to the petitioner who came to this 
Court under art. 227 on the ground of delay, and before we dismissed the petition, 

1 (1981) Civil lication No. 255 of 1951, J., on December 17, 1951 (Unrep.). 
decided by Ohagla O. J., and Gajendragadkar : 
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we made a suggestion to the Government that Government should sympathetically 
consider the contention of tbe petitioner that he bad entered into an agreement of 
sale prior to the coming into force of the Act. Therefore, that judgment does not 

resent any considered view formed by that bench as to the true position arising 
in law with regard to a sale which was effected after the Act came into force. Then 


we have a direct decision where the matter has been fully considered in Appa Ganpat . 


v. K. B. Wassoodewt. The bench consisted of my brother Shah and myself 
and we considered every aspect of the matter and we came to the conclusion that the 
‘sale which was effected after the coming into force of the Act was rendered void by 
‘64(3) and that it was not saved by s. 89(2) notwithstanding the fact that the agree- 
ment of sale was entered into prior to the coming into force of the Act. Wepointed 
out in this judgment that whatever rights the parties had under the agreement of sale 
were saved, but we refused to pronounce upon what thcse rights were. In our 


“a 


opinion, this is the correct view of the law, and we think it unnecessary to uce . 


the arguments which find a place in that judgment. We accept both the decision 
-and reasoning contained in that judgment. 


But there is a difficulty which has been pointed out to us by Mr. Datar on the facta 


of this case. Now, when we turn to s. 64, it provides forthe mode of effecting a sale 
after the Act comes into force. Under sub-s. (1) the landlord has to apply to the 
‘Tribunal for determining thereasonable price. Under sub-s. (2) after the Tribunal 
has determined the reasonable price, the landlord bas to make an offer to the various 
yee mentioned in that sub-section. It is pointed out by Mr. Datar that the 

ribunal contemplated under s. 64 has not been set up and relianoe was placed on 
Crawford’s Statutory Construction and the statement of the law by the author at 
P. 151: 

“Of course, the enactment of a statute is not the same as its taking effect as law. As will 

‘be seen hereafter, statutes do not always take effect upon their enactment but the effective date 
may be postponed either by virtue of their own provisions, or by the terms of a general law or a 
constitutional requirement upon the subject.” 
Therefore, it is urged that if sub-s. (3) which makes the sale in contravention of the 
section void is prospective, as we have held it is, then the sub-secticn is prospective 
not in the sense merely that it should come into force when the Aot comes into 
operation but it is prospective in the sense that it should come into force only when 
8. 64 really becomes effective, and Mr. Datar rightly pointe out thet the provisions 
of s. 64 meke it olesr that these provisions were only to ccme inte fcroe when the 
various conditions laid down in s. 64 became applicable and the most important 
provision of s. 64 is the setting up of the Tribunal. Therefore, till the Tribunal is 
set up the landlord cannot apply for fixing up a reasonsblé price and the Tribunal 
cannot determine a TAPOCA price. In this connection we may look at s. 67(3) 
and that provides : 

“For any ares for which the Tribunal has not been constituted, tho Mamlatdar or any offloer 
-authorised in this behalf by the State Government shall exercise the powers and perform the 
duties and fonctions of the Tribunal.” 

Now, in this case a notification was issued by the Government on January 18, 1949, 
appointing the Mamlatdar of Athni, the taluka with which we are concerned in this 
second appeal, to exercise the powers and perform the duties and functions of the 
Tribunal. Therefore, it is clear that till January 18, 1949, not only was there no 
Tribunal set up but no authority was appointed to perform the functions of the 
Tribunal. Therefore, as far as s. 64 is concerned, it only became effective on January 
18, 1949, and any sale effected prior to January 18, 1949, would not be touched by 
8. 64/3). As in this case the asle Wis effected on January 6, 1949, we are of the 
opinion that it does not come within the ambit of s. 64(3). We might mention that 
we are not prepared to acoept the wider oontention put forward by Mr. Datar that 
under s. 64(Z) if the landlord shows his intention to sell the land prior to the coming 
into force of the Aot, then the provisions of s. 64(1) cannot be carried out and, there- 
fore, in that oase the sale effected would not fall within the'ambit of sub-s.(3). Mr. 
Datar says that if there is an agreement of sale prior to the coming into force of the 


1 (1958) 56 Bom. L. R. 517. 
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Aot, that ory stallizes the intention of the landlord and as sab-s. (1) requires that he 
x Shall apply to the Tribunal as soon as he intends to sell the land, he cannot comply 
a With that provision and, therefore, in every oase where there is an agreement to selt 
prior to the coming into force of the Act, we must hold thet sub-s. (1) cannot be 
complied with and therefore the sale would not fall under sub-s.(3). In our opinion 
E the intention contemplated by sub-s.(1) is a continuing intention. Even though the 
agreement of sale may have been entered into prior to the coming into force of the 
Act, the intention to sell continues till the sale is effected, and if the owner wants to 
sell the land in oonfcrmity with the provisions of a. 64, although he may have entered 
into an agreement to sell prior to the coming into force of the Act and although 
thereby he may have expressed his intention to sell the land, he must still apply to 
the Tribunal for determining the reasonable price as soon asthe Act comes into foros ; 
` bat for the fact that the Mamlatdar was not appointed till January 18,1949, we would 
have rejected Mr. Datar’s contention based upon s. 64(1). As in this cage even 
though the landlord might have wanted to apply to the Tribunal for determining the 
reasonable price of the land under s. 64(Z), he could not do so because neither was 
there a Tribunal nor was there a Mamlatdar. It is olear that that section had not- 
become effective as far as this particular cage is concerned and it is for this reason and 
on this narrow ground we uphold the contention of the plaintiff. 
The result is that we agree with the view taken by the learned District Judge. 
The appeal will, therefore, be dismissed with ooste. 


Appeal dismissed. 


STAMP REFERENCE. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Dixit and Mr. Justice Shah. 
IN RE THE JAGDISH MILLS, LIMITED.* 


Indian Stamp Act (II of 1899), Secs. 29, €0, 48, 68(2), arts. 61(a), 6%{a}—Indian Companies 
Act (VLL-of 1913), Sec. 34(8)—Company registering instrument of transfer of shares not 
duly stamped—Whether oompany Hable for payment of proper duty. 

A company which has registered an instrument of transfer of shares which is not duly 
stamped, is not Hable for payment of the proper stamp duty under the Indian Stamp Act, 
1809. 


The only liability to pay stamp duty in the case of an instrument of transfer is upon the 
executant. If he fails to do so, the Revenue Authorities can proceed against If 


the document is brought before the Revenue Authorities, the Revenue Authorities will 
impound it, but having impounded it the only right given to them to proceed for the 
recovery of the duty is against the person who was liable to pay duty. 

Tux Jagdish Mills, Ltd. (petitioners), was a public limited company incorporated 
in 1985 under the Baroda State Companies Act and was carrying on business of 
a spinning and weaving mill at Baroda. The petitioners received from time to time 
instruments of transfer of shares of the company from shareholders in British 
India, and as these shareholders could not get the Baroda stamps at the places 
where the transfers were executed, they sent the requisite amount of stamp ~ 
to the petitioners to enable them to affix proper Baroda stamps thereon. Accord- 
ingly these transfer deeds used to be stamped with the Baroda stam 8 and on the 
transfers being approved by the directors, the petitioners registered the transferees. 
as shareholders. ‘These transfer deeds did not bear any stamps as required under 
the provisions of the Indian Stamp Act, 1899. 

On May 8, 1950, the petitioners wrote to the Collector of Baroda intimating to- 
him that they had come to know that two of their employees in the share depart- 
ment had not in fact affixed the requisite Baroda stamps on the transfer forms 
received by the company between` 1942 and March 1950 and that some of the 


* Decided, February 8, 1954. Civil Re- of 1058). 
ference No. 11 of 1058 (with Reference No. 12 
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transfer deeds were not stamped at all and that some were stamped with lesser 
amounts than required and t the employees had misappropriated about Rs. 
18,000 sent by the shareholders. 

On May 5, 1980, the petitioners sent to the Collector of Baroda 8006 transfer 
forms which were not stamped or which were insufficiently stamped for being duly 
adjudicated vee The Collector of Baroda impounded these transfer deeds, 
snd on December 14, 1950, he directed that Rs. 12,686-8-0 under art. 22, Sch. T, 
of the Baroda Stamp Act, and Rs. 82,888-4-0 under art. 62, Sch. I, of the Indian Stamp 
Act, 1899, as deficit duty together with nominal penalty of annas four in each case, į 
i.e. Rs. 781-8-0, be recovered from the petitioners. In his order the Collector 
observed as follows :— 

“The Presentor of the deeds admitted that the dues under Baroda law can be site ae 
offered to pay the deficit duty. It was however argued that there was no legal basis to demand * 
duty under the Indian Stamp Act quoting in support 42 Bom. 522 and 23 Cal. 187 and a quotation 
from Mulla’s Stamp Act (5th edn.) at p. 46 which states: 

‘Foreign revenue laws are generally discarded and it is immaterial whether a bill or note 
excouted abroad is or is not duly stamped according to the law of the place where it was executed.’ 

The principle enunciated under the quotation referred to above holds good where there are 
two independent States. Since merger however the position is changed. Bemg a successor 
Government and empowered under s. 5 (3) of the Baroda State (Application of Laws) Order 1949 
the duty of the Collector is to see whether the liability incurred prior to merger is complied with. 
This, however, does not restrict him from exercising the powers obtained under the Indian Stamp 
Act. When therefore an instrument executed in a territory where the Indian Stamp Aot is in 
force comes before him he can charge duty according to the Indian Stamp Act as well. There 
ds therefore no force in the statement that there is no legal basis forthe demand of Indian stamp 
.duty. This presumption is accepted by the Inspector General of Registration (the Chief Control- 
fling Revenus Authority) to whom this was referred under s. 56 of the Indian Stamp Act, under 
his letter No. STP/CRA/G. 5 dated November 16, 1950.” 

The petitioners made a petition to the Inspector General of Registration, State 
of Bombay, and contended that the order of the Collector was erroneous in so far 
as it purported to order the company to pay Rs. 82,888-4-0 as deficit stamp 
duty payable under the Indian Stamp Act and the proportionate amount of penalty. 
-The petitioners paid the amounts on Feb 1, 1951, and on February 27, 1952, 
‘petitioned ‘to the High Court to direct ine hapecton General of Registration to 
refer their case to the High Court under s. 57 of the Indian Stamp Act. 

The Inspector General of Registration referred the following questions to the 
High Court :— 

“Whether the impounded deed of transfer dated 11-5-1942 executed at Ahmedabad and 
acted upon in Baroda 1s chargeable with a stamp duty of Rs. 14-4-0 under art. 62 of Schedule I 
of the Indian Stamp Act in acoordance with the assesament of the Collector of Baroda and of the 
Inspector General of Registration, Poona, as the Chief Controlling Revenue Authority for the 
purpose of Indfan Stamp Act? 

(2) Whether the company is liable to a nominal penalty of annas 4/- on the said deed of 
‘transfer in accordance with the assessment of the Collector of Baroda and the Inspector General 
of Registration, Poona ?” 

The Inspector General of Registration in referring the above questions observed 
as follows :— 

“The Government of Bombay being a successor Government and empowered under s. 5(3) 
-of the Baroda State (Application of Laws) Order, 1949, the Collector is to see whether the liability 
incurred prior to merger has been met. This does not restrict him from exercising his powers 
under the Indian Stamp Act. When therefore the instrument executed in a territory where the 
Indian Stamp Act is in force comes before him, he can charge duty according to the Indian 
Stamp Act aswell. The Collector is entitled to recover with penalty as per the above sections.” 


The reference was heard. 


M. P. Amin, Advocate General, with Littl & Co., for the referor. 
Sir Jamshedji Kanga, and N. A. Palkhioala, with Amarchand & Mangaldas, for 
the executant. 


Cmaala C.J. A rather interesting question arises as to the liability of a company 
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to pay stamp duty in respect of a transfer of shares not duly stamped, and the 
question arises in the following way. The Jagdish Mills, Ltd., is a public limited 
company which was incorporated in Baroda under the Baroda State Companies 
Act of Samvat year 1975. It appears that between 1942 and April 1, 1949, 
various transfer deeds were sent to the company duly executed from outside the 
Baroda State, and inasmuch as the transferor or the transferee did not have the 
necessary Baroda stamps they used to send moneys to the company and the prac- 
tice was that the company used to buy the isite Baroda stamps, affix them to 
the transfer deeds and get them registered. It was found su uently that two 
employees of the company had misappropriated these moneys and not stam 
the transfer deeds as required by lee, The company coming to know of this, 
very honestly and properly drew the attention of the revenue authorities on May 
8, 1950, to the position then obtaining and pointed out that a large number of 
transfer deeds had not been duly stamped. e revenue authorities took the view 
that in respect of these transfer deeds the company was not only liable to pay the 
Baroda stamp duty plus the penalty, but also the Indian stamp duty plus the 
penalty. The company was prepared topay the Baroda stamp duty and the 
penalty, but objected to paying the Indian stamp duty and penalty, and the question 
that arises on this reference is whether the company is liable to pay the Indian stamp 
duty in respect of these transfer deeds. 

Now, one sample transfer deed has been selected for the purpose of the question 
under reference and that sample transfer deed was executed on August 15, 1945. 
‘The transferor is the Ambica Mills, Ltd., in Ahmedabad and the transferee is the 
Industrial and Prudential Assurance Co., Ltd., a company having its head office in 
Bombay. Therefore, both the seller and the purchaser were in British India. 
The contention of the revenue authorities is that inasmuch as this transfer deed 
was executed in British India as it then was, there isaliability to pay stamp duty 
under art. 61 (a). When the transfer deed was executed, Baroda was an indepen- 
dent State, and the contention put forward by the company was that the only 
liability was to pa the stamp duty of the Baroda State inasmuch as the company 
was registered in Baroda, -and the question that has been raised is, what is the 
effect of the merger which took place in 1949 upon the liability of the company ? 
The revenue authorities took the view that inasmuch as the question of fixing the 
liability with regard to stamp duty arose after the merger, the company was liable 
to pay Indian stamp duty as well. In our opinion, however interesting the 
question may be, it does not strictly arise on the facts of the case and it is possible 
to dispose of this reference on a much narrower ground. 

Now, before we decide whether there is a liability to pay Indian stamp duty, 
‘we must decide whether there is any liability at all upon the company to pay any 
duty. For that piace the first provision of the law to which attention might 
be drawn is s. BAC of the Indian Companies Act. That sub-section provides : 

“Tt shall not be lawful for the company to register a transfer of ahares in or debentures of 
the company unless the proper instrument of transfer duly stamped and executed by the trans- 
feror and the transferee has been delivered to the company along with the serip.” 

‘Therefore, assuming that the company does register an instrument of transfer 
which is not duly stamped, it would be doing something which is not lawful. But 
there is no pore in the Indian Companies Act or, as we shall presently point 
‘out, in the Stamp Act, which would make the company liable for payment of the 
proper stamp duty. The liability to pay stamp duty in respect of instruments of 
transfer is to be found in s. 29 of the Indian Stamp Act, and that section provides : 
“In the absence of an agreement to the contrary, the expense of providing the pro- 
per stamp shall be borne” and the relevant provision is art. 62(a) (transfer of shares 
in an incorporated company or other body corporate) “by the person drawing, 
making, or executing such instrument.” Therefore, the liability to pay stamp 
duty with regard to this instrument of transfer we are considering was upon the 
executant. The Stamp Act deals with the consequences of not paying the stamp 
duty which is payable. In the first place, a document which is not properly stamp- 
ed is liable to be impounded, and that is under s. 88. Then under s. 40, after the 
Collector has impounded a document, he may call upon under cl. (b) to require the 
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payment of the proper duty, but it is clear that the Collector can call upon only 
the person liable to pay the duty to make the necessary payment. What the 
Collector is doing in this case is, having impounded the documents which were 
produced to him by the company, he is calling upon the company to pay the neces- 
duty. But before he can ae so he must satisfy us that the company is liable 
under the provisions of the Stamp Act. Then we have s. 48 which provides : 

“All duties, penalties and other sums required to be paid under this Chapter may be recovered. 

by the Collector by distress and sale of the movable property of the person from whom the same 
are due, or by any other process for the time being in force for the recovery of arrears of land- 
revenue.” 

Therefore, it is open to the revenue authorities to proceed against the executant 
of this instrument of transfer and recover the duty by any of the processes mention- /,' 
ed in 8. 48. It is rather significant to note that under s. 62(2) : 

“If a share-warrant is issued without being duly stamped, the company issuing the same, 

: and also every person who, at the time when tt is issued, is the managing director or secretary 

or other principal officer of the company, shall be punishable with fine which may extend to five 
hundred rupees.” 
But there is no corresponding provision with regard to a company registering an 
instrument of transfer which is not duly stamped. Therefore, considering these 
sections, it is clear that the only liability to pay stamp duty in the case of an in- 
strument of transfer is upon the executant. If he fails to do so, the revenue 
authorities can proceed against him. If the document is brought before the 
revenue authorities, the revenue authorities will impound it, but having impounded 
it the only right given to them to proceed for the recovery of the duty is against 
the person who was liable to pay the duty. Therefore, while the revenue authori- 
ties are perfectly within their rights in impounding a document, they are not right 
when they call upon the company to pay stamp duty. 

Therefore, in the view that we have taken as to the liability of the company, it is 
unnecessary to answer the first questicn raised for our decision, and the answer to 
the second question is in the negative. The revenue authorities to pay the costs. 

"The same order in Civil Reference No. 12 of 1958. 


Answers accordingly 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Diæit and Mr. Justice Shah. 
IN RE THE INDIAN STAMP ACT, 1899.* 


Indian Stamp Act (LI of 1899), arts. 40(b), 6; Sec. 2(17)—Document coniaining procistons normaly 
Sound in mortgage deed but containing bargain mith regard to deposit of ttle deeds—Whether 
such document an agreement for deposit of title deeds under art. 6. 

What is intended by art. 6 of the Indian Stamp Act, 1899, is a document which 
should merely contain the bargain between the parties with regard to the deposit of 
the title deeds and conditions subsidiary or ancillary to the deposit of title deeds. 
But if a document contains all the provisions which are normally foundina mortgage 
deed, then the mere fact that the document also contains the bargain with regard to the de- 
posit of title deeds would not make it an agreement for the deposit of title deeds under art. 6 
of the Act. 

A document mentioned the sum advanced and the date on which it was repayable. It 
contained various covenants by the mortgagor and dealt with the payment of interest; 
payment of costs, charges, expenses between attorney and client ; payment of compound 
interest ; the obligation of the mortgagor to execute a first legal mortgage and the payment 
of insurance. It also provided for giving of a notice by the mortgagor on his failure to pay 
the amount on the due date and dealt with acceleration of the due date when any contingen- 
cles mentioned therein arose. On the question whether the document was a mortgage on 
which duty was leviable under art. 40(5) of the Indian Stamp Act, 1899, or was an agreement 


* Decided, February 8, 196. Crvil Reference No. 18 of 1958. 
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Held, that as the document contained many provisions which are not found in an agree- 
ment with regard to the deposit of title deeds, especially the provision with regard to the 
acceleration of the due date for the payment of the mortgage debt, the document fell under 

= art. 40(b) and not under art. 6 of the Indian Stamp Act. 


Ẹ On August 28, 1951, one Ranchhoddas executed an instrument in favour of 
» two persons styled “memorandum of equitable mortgage.’ The document 
? mentioned that the sum advanced was Rs. 75,000 and it was repayable on August 
: 28, 1958. The material clauses of the document were as follows :— 
{ 


1. In consideration of the sum of Rs. 15,000 advanced by the mortgagees to the mortgagor 

( on the tenth day of November 1950 as hereinbefore recited and the sum of Rs. 60,000 on or before 
\ the execution of these presents paid by the mortgagees to the mortgagor making together the 
sam of Rs. 75,000 in the aggregate, (the receipt and payment whereof the mortgagor both hereby 
admit and acknowledge) and of and from the same and every part thereof doth hereby release and 
discharge the mortgagees the title deeds and other documents specified in the Sch. I hereunder 
written and relating to the lands hereditaments and premises particularly firstly and secondly 
described in the said Schedule I hereunder written have been deposited by the mortgagor with the 
mortgagees in Bombay with intent that the aame be held by the mortgagees as and by way of 
equitable security for repayment to the mortgagees on August 28, 1958 of the said sum of 
Rs. 75,000 and all interest and compound interest in respect of the same. 

2. The mortgagor doth hereby covenant with the mortgagees as follows :— 

(a) Interest shall be at the rate of eight annas per cent. per mensem computed from August 
28, 1981, by stx-monthly payments the first of such payments to be made on February 28, 1052, 
and the subsequent payments to be made on the 28rd day of August and February in every year 
without any deduction whatsoever until the whole of the said principal sum of Rs. 75,000 is 
paid off in full. 

(0) The mortgagor will pay all costs charges and expenses between attorney and client in 
anywise incurred by the mortgagees and incidental to or in connection with this security as well 
for the protection security or assertion and defence of the rights of the mortgagees as for the pro- 
tection and security of the lands hereditaments and premises firstly and secondly described in 
the said Sch. I hereunder written and for the demand realisation and recovery of the amount of 
princtpal and interest hereby secured or any part thereof respectively. 

(c) The mortgagor will pay compound interest if interest on the said sum of Rs. 75,000 
remains unpaid for one month after the day on which the same ought to be paid in accordance 
with the covenant in that behalf hereinbefore contained provided that the Hability to pay oom- 
pound interest shall not be construed as permitting the mortgagor to allow interest to run into 
arrears or in any way affect or prejudice or limit the rights of the mortgagees under these presents 
on default being made in paying the interest punctually on the days appointed for payment 
thereof. 

(d) The mortgagor shall whenever called upon by the mortgagees exeoute a first legal 
mortgage of the said lands hereditaments and premises firstly and secondly described in the said 
Sch, I hereunder written to secure to the mortgagees repayment of the said sum of Ra. 75,000 
at the oost of the mortgagor, such mortgage to be prepared by the mortgagees’ solicitors and to be 
in such form and to contain such covenants and conditions including the power of sale and 
such other powers and provisions as the mortgagees’ solicitors in the interest of the 
mortgagees may in their discretion think wxpedient and proper. 

(e) During the continuance of this security to keep the properties firstly and secondly 
described in the Sch. I hereunder written hereby equitably charged insured tn some insurance 
office in Bombay to be approved of by the mortgagees in the sum of at least Rs. 85,000 and to 
hand over the policy or policies of insurance and all receipts for payment of premiums in respect 
thereof from time to time to the mortgagees on demand. 

(f) The mortgagor shall in case of his failure to pay the said sum of Rs. 75,000 on August 
22, 1958, give to the mortgagees three months’ previous notice in writing making an appointment 
to pay off the said sum of Rs. 75,000 and to pay the same accordingly and in strict conformity 
with such notice on such appointed day and in the alternative and in default or tn lieu of such 
notice to pay to the mortgagees in addition to the sald sum of Rs. 75,000 interest thereon for 
three months at the rate of eight annas per cent. per mensem and every faflure on the part of the 
mortgagor to repay the said sum of Rs. 75,000 strictly in accordance with such notice as afore- 
said and on the day thereby appointed shall entitle the mortgagees to a fresh notice of the same 
sort or in default thereof to three months’ further interest at the rate aforesaid. 

8. Notwithstanding anything herein contained the sald sum of Rs. 75,000 shall become 

L.B.—t 


5 relating to the deposit of title deeds on which duty was leviable under art. 6 of the Act :— 
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t 
immediately payable on demand by the mortgagees with interest and compound interest on | 
the happening of any of the following events :— -< i 

(a) If interest on the said sum of Rs. 75,000 shall be in arrears and remain unpaid for three « 
months after they beoome due. 

(b) If any building standing on the said land hereditaments and premises firstly and secondly , 
described in the Soh. I hereunder written is destroyed or damaged by fire or any other cause | 
so as in the opinion of the mortgagees materially to impair or tn any way to jeopardise the secu- 
rity hereby created. ‘ 

(e) Ifthe mortgagor refuses or fails for a period of one month after being thereunto required ( 
to execute a first legal mortgage as hereinbefore 

(d) If the mortgagor fails to observe and carry out any of the terms and conditions herein 


(e) If the mortgagor is adjudged or becomes an insolvent. 


This instrument was presented for registration with the Sub-Registrar of Assa- 
rances, Bombay, who impounded it as it appeared to him that #t was mot duly 
stamped. The instrument was forwarded to the Assistant Superintendent of 


Stamps for the recovery of the deficit stamp duty. The Assistant S intendent 
of Stamps held the instrument to bea mortgage deed and accordi eat bea 
with a stamp duty of Rs. 848-12-0 under art. 40(b) of the Schedule to the Indi 


Stamp Act, 1899, and that the document was under-stamped to the extent of 
Rs. 789-12-0. The Assistant Superintendent of Stamps also imposed a penalty 
of Rs. 150. Ranchhoddas paid the amount of the deficiency in stamp duty and 
the penalty. 

On Octo 6, 1952, Ranchhoddas requested the Chief A Revenue 
Authority to make a reference to the High Court under s. 57 of the Indiam Stamp 
Act. The following questions were accordingly referred to the High Court :— 

(1) Whether the impounded instrument dated August 28, 1951, is chargeable withastamp 
duty of Rs. 848-12-0 under art. 40(b) of the Schedule to the Indian Stamp Act, in seeordance 
with the assessment of the Chief Controlling Revenue Authority ? 

(2) If the answer to the above question is in the negative, whether the impounded _instru- 
ment dated August 23, 1951, is in addition to the agreement relating to the deposit of title deeds 
a bond within the meaning of s. 2(5)(b) of the Indian Stamp Act chargeable with stamp duty of 
Rs. $43-12-0 under art. 15 of the Sch. I of the Act? 

(8) If the answers to the above questions are in the negative, with what stamp deity: isthe 
said instrument chargeable ? 

In referring the above questions the Chief Controlling Revenue Authority stated 
as follows :— 

‘Tho Indian Stamp Act has its own definition of mortgage-deed as given in sub-s. (7) of s 2 
thereof. It makes no distinction between the different types of mortgages as is done in the 
Transfer 'of Property Act. The rate of stamp duty on mortgage is prescribed by art. 40. to the 
Sohedule to the Indian Stamp Act. The rate differs according to the possessory Or LODrpOAsese. 
sory character of the security. Agreement relating to the deposit of title deeds, parm or pladgs 
duty on which has been prescribed by art. 6 has been excepted from art. 40. By the agreement 
relating to the deposit of title deeds it is presumed that it is meant only an agesement staking 
or recording the deposit of title deeds as security for the money borrowed on a promiasory note. 
The agreement may further contain by way of collateral security a covenant for exeouting a legal 
mortgage. This is sufficient for an agreement relating to the deposit of title dreds. Any other 
thing which is in the nature of covenants which are generally used in making regular mortgage 
deeds'subh as for the payment of costs, charges and expenses in connection with the security as 
woll as for the protection, assertion and defence of the rights of the mortgagees as for the protection 
and security of land, hereditaments and premises, would, I think, deprive the document of its 
character as an agreement relating to the deposit of title deeds and make it an equitable mortgage 
or anomalous mortgage as the case may be as defined in the Transfer of Property Act. The 
Indian Stamp Act makes no differentiation between ordinary legal mortgage and equitable 
mortgage. Bo when a document contains something more than what is implied by the agree- 
ment referred to in art. 6, the exception goes away and the document is then liable to stamp 
duty under art. 40(b) as mortgage.” 

The reference was heard. 


M.P. Amin, Advocate General, with Litile & Co., for the referor. 
Murzban Mistree, with Solomon & Co., for the executant. 


1954.] In re TH INDIAN STAMP ACT, 1899 (4.C.J.) 581 


Cuacia C. J. The question that arises on this reference is whether a document 
| dated A 28, 1951, is a mortgage on which duty is leviable under art. 400) 
of the Indian Stamp Act, or is an agreement ngi the deposit of title deeds. 
The document mentions that the sum advanced is Rs. 75,000 and it is repayable 
on August 28, 1958. Then cl. (2) contains various covenants by the mortgagor. 
| Sub-clause (a) deals with the payment of interest. Sub-clause(b) deals with payment 
| of costs, charges and expenses between attorney and client. Sub-clause (c) deals 
, With the payment of compound interest. Sub date (d) deals with the obligation 
‘ of the mortgagor to execute a first 1 mo . Sub-clause (¢) deals with the 
, payment of insurance. Sub-clause (f) provides for giving of a notice by the mort- 
` gagor on his failure to pay the amount on the due date. Then cl. (3) deals with 
‘ acceleration of the due date when any of the contingencies mentioned in tha 
clause arise. The question is whether looking to these various provisions in this 
document it can be considered to be an agreement for the deposit of title deeds. 

Now, under the Indian Stamp Act ‘‘mo eed” is defined in s. 2(17). That 
is an inclusive definition and it is to the following effect : 

“mortgage-deed includes every instrument whereby, for the purpose of securing money 

advanced, or to be advanced, by way of loan, or an existing or future debt, or the performance of 
an engagement, one person transfers, or creates to, or in favour of, another, a right over or in 
respect of specified property.” 
It is not disputed that this document falls in the definition of a “mo deed”. 
Tt does create an interest in property. The Stamp Act makes no distinction bet- 
ween a legal and an equitable mortgage. But the Legislature has provided that 
although a document may be a mo deed, if it falls within the special class of 
documents referred to in art. 6, then it would be looked upon as an agreement 
relating to the deposit of title deeds and not a mo deed and the stamp 
duty payable will be under art. 6 and not under art. 40(b). 

Therefore, the whole question that we have to consider is whether this document, 
although it is a mortgage deed, is that peculiar kind of document with which the 
Legislature was dealing when it en art. 6. In other words, if the document 
merely contains the bargain between the parties with regard to-the deposit of title 
deeds, then although it creates an interest in immoveable property and although 
it is & mortgage deed, still by reason of the provisions of art. 6 the duty payable is 
less than the duty which would have been payable if it had been a mortgage deed 
in the larger sense of the term. It is clear that what was intended by art. 6 was a 
document which should merely contain the bargain between the parties with regard 
to the deposit of title deeds and, may be, conditions subsidiary or ancillary to 
the deposit of title deeds. But if we have a document which contains all the pro- 
visions which one would normally find in a mortgage deed, then the mere fact that 
the document also contains the in with regard to the deposit of title deeds 
would not make it an agreement for the deposit of title deeds. Now, in this docu- 
ment we find many provisions which are never found in an agreement with regard 
to the deposit of title deeds. Take cl. (8) which contains an important provision 
with to the acceleration of the due date for the payment of the mo 
debt. is is a provision which has nothing whatever to do with the deposit of 
title deeds. The title deeds having been deposited and that fact having been re- 
corded this is an obligation which is undertaken by the mortgagor to pay the mort- 
gage debt earlier than on the due date if he does not carry out any one of the condi- 
tions mentioned in that clause. è 

Mr. Mistree relied on the hens stag of Forms and Precedents, Vol. X, p. 429, 
where the form-of memorandum o deposit of title deeds is set out, and one term 
which is emphasised by Mr. Mistree is that that form contained an agreement 
to execute a legal oa aes: It is possible to take the view that when at the time 
of the deposit of title deeds the mortgagor agrees to execute a legal mortgage in 
the future, it is part and l of that agreement to deposit the title deeds. But 
in this very form on which Mr. Mistree relies there is no provision for acceleration 
of the due date of repayment, and what is more, in the footnote it is stated that 
“the Inland Revenue Authorities consider that the only simplest form of equitable 
mortgage falls under the definition, and require instruments, even under hand only 


- 
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by which the mo acquires by contract the powers and conditions proper 
to legal mortgages, to be stamped in the same scale as the latter.” In our opinion, 
it is clear that this is by no means a simple document, it is a most elaborate docu- 
ment, and by this document the mortgagee has ep rights which are proper 
to a legal mortgage and not to a memorandum o deposit of title deeds. e, 
therefore, agree with the revenue authorities that the document falls under art. 
40(b) and not under art. 6. ae 
e, therefore, answer the first question in the affirmative. The second question 
does not arise. The third question also does not arise. Mr. Mistree’s client to: 
pay the costs of this reference. 
Answer accordingly. ` 





APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. O. Ohagla, Chief Justioe, and Mr. Justice Shah. 
THE DOMINION OF. INDIA v. EVERSHARP AGENCY.* 


Gtoil Procedure Code (Act V of 1908), Sec. 80—Suti against Governmeni—Notice of sutt whether 
founiain pen and pencils are stationery—Indian Raibsays Act (IX of 1890), Sec. 70, Sch. I, 
Cl. (a})— Whether fountain pen with nib, clip and cap of gold is “gold manufactured.” 

Section 80 of the Civil Procedure Code, 1908, requires that the notic¢ to be given to Govern- 
ment should be in a particular form. What the notice has to contain is the cause of action 
and the relief sought by the plaintiff. In a claim to recover damages for loss of fountain 
pens and pencils, it is enough if the notice states that the loss was that of stationery. 

The principle underlying s. 75 of the Indian Railways Act, 1890, isthis. The articles men- 
tioned in the second schedule to the Act are valuable articles. If in respect of them the 
railway company is to act as a bailee, it should have knowledge that it is carrying valuable 
articles, and the bailor has to give to the bailee an additional compensation for the riak that 
it takes in acting es a bailee. Unless the valuo is declared and unless the increased com- 
pensation is paid if so required by the railway company, no responsibility rests upon the 
railway company if there is any loss or damage to the article carried by it. k 

A bakelite fountain pen having a nib, a clip and a cap of gold is not “gold manufactured” 

: within the meaning of ol. (a) of the Second Schedule to the Indian Railways Act. 
Narendra Nath Sen v. East Indian Raiksay Co., Ltd., relied on. 
Lakhmidas Hirachand v. G. I. P. Railway Co.," referred to. 


Surr to recover dam : 

The first plaintiff, Evers Agency, was a ership, carrying on business in 
Bombay in stationery. The second plaintiff Louis D’Souza was an employee of 
plaintiff No. 1. 

In execution of an order which plaintiff No. 1 received from Lahore, ittookout 
Eversharp fountain pens and pencils and packed them in three boxes. The 
pens were of two varieties : (1) superior kind though made of bakelite had nibs, 
clips and caps of gold, and (2) the ordinary kind had only nibs and clips of gold. 
The pencils eir ends and clips of gold. The pens and pencils were of t the 
collective value of Rs. 46,494. 

Plaintiff No. 1 sent the three boxes along with their employee plaintiff No. 2, 
on February 25, 1948. Plaintiff No. 2 purchased a ticket for Lahore in the second 
claas in which he travelled, and booked the 8 boxes as luggage for which he paid 
Rs. 9-8-0 as charges. On arriving at Delhi, where he had to the train, he 
inquired about the boxes and found no trace of the boxes there. He was advised 
to proceed to Amritsar, which he did. On inquiring at Amritsar, the boxes were 
not forthcoming. He was asked to go to Lahore, where also he did not meet with 
any success. 

On December 6, 1948, plaintiff No. 1 gave notice of suit to the Dominion of 


* Decided, February 34, 1954 O. C. J. 1 in Perera mt aa 
Appeal No. 88 of 1958: Suit No. 579 of 1949. 2 (1867) 4B. H. C. R. 128. 
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India (defendant) under s. 80 of the Civil Procedure Code, wherein it was stated : 
“On or about February 25, 1048, Mr. D’Souza purchased a ticket at Victoria Terminus for 
. travellingon your rafhway from Victoria Terminus to Lahore and inter aha booked 8 cases 
' containing stationery and belonging to his employers Messrs. Eversharp Agency as his personal 
luggage. Hoe paid the necessary freight to the G. I. P. Railway Administration and & receipt 
was delivered to him in respect of the said three boxes.” i 


On April 16, 1949, the plaintiffs filed a suit against the defendant to recover 
Rs. 46,794 as damages for the three boxes that had disa . The defendant 
\ fled his written statement on July 6, 1949, denying ility to pay damages 
‘ inasmuch as under s. 75 of the Indian Railways Act, 1890, no declaration was 
\, made about the contents of the boxes which exceeded Rs. 800 in value and which 
, consisted mainly of gold. 
At last the railway company succeeded in unearthing one of the boxes lost, and 
delivered it to plaintiff No.1 on June 6, 1950. 
The suit was heard by Tendolkar J. who desided it on August 11, 1958, and 
delivered the following judgment. : 


TENDOLKAR J. That brings me to the question of whether these fountain pens 
and pencils fall within any of the items in the second schedule to the Indian 
Railways Act, because if they do, then by reason of the provisions of s8. 75 
of the Kot it was obligatory on the consignor to declare the value and contents of 
the three boxes, and if he failed to do so, the railway administration cannot be held 

nsible for the loss. The item in that schedule under which the defendants 
claim that fountain pens and pencils fall is item (a) “gold and silver, coined or un- 
coined, manufactured or unmanufactured ;” and it is urged on behalf of the de- 
fendants that fountain pens and pencils constituted “manufactured gold”. Now, 
there were in these consignments three kinds of pens and pencils, Presentation, 
Skyliner and Streamliner. The Presentation pens and pencils had what was 
described as a gold cap while the other pens and pencils had ordinary bakelite caps. 
There were in all these pens and pencils clips which were described as gold clips and 
there were in the fountain pens nibs o Id, and there were in the pencils 
the nose ends which may be described as aed. It is by reason of these components 
of so called gold that it is alleged that the fountain pens and pencils were “manu- 
factured gold”. 

The case for the defendants has been put in the alternative on one of two basis. 
It is said that in determining whether an articlein the manufacture of which some 
ae has been used is “manufactured gold”, one should ascertain the value of the 

ic material “gold” used in that article and the value of other basic materials 
used in the same article, and if the value of the gold is substantial, i.e. according 
to counsel for the defendants, between 40 to 50 per cent., the articleis “‘manufactur- 
ed gold’’. In the alternative, it is that the value of that part of the article 
which is “manufactured gold” should be considered in relation to the manu- 
factured value of other parts of the article and by determining which value is more, 
it should be determined whether the article is of “manufactured gold”? or not. 
On either of these two alternative basis it appears to me that the basic fact is 
compe ignored and that is that a great part of the value ofamanufactured 
article may be invisible in the sense that it represents the skill or labour spent in 
manufacturing the article and is not to be found in its component parts at all. 
Taking the first of these two alternatives as probably a proper mode of determining 
whether this is “manufactured gold”, the plaintiffs tho ht fit to have the fountain 
pens analysed by an analyst Dr. Nanji and he found that in a Presentation pen 
the total weight of gold is 0- 4064 gramme or 1/28th of a tola of 24 Kt. gold, which 
in February 1948 was worth Rs. 8-12-0. As against this value of gold it was elicit- 
ed in cross-examination of Dr. Nanji that the value of the basic materials other 
than gold in the fountain pens, viz. bakelite caps and rubber tubes would be about 
Rs. 2-4-0. Now, it seems to me to be quite impossible to determine whether an 
article is or is not “manufactured gold” by ing any such laboratory tests. 
The second schedule in the Railways Act is a schedule that affects the ordinary 
citizen who has to consign goods from day to day by railway and it certainly could 


584 THE BOMBAY LAW REPORTER. [voL. LVI. 


not have been the intention of the Legislature that he should have to go to @ 
chemical laboratory to -determine whether any article he consigns contained as 
basic material more gold than any other basic materials. I am not, therefore, 
prepared to adopt this test for determining whether fountain pens and pencils are 
or are not “manufactured gold’’. 

Coming to the second alternative, it is common knowledge that the value of 
A pa of any manufactured article if totalled up together would by far exceed 

e value of the complete article; and therefore it seems to me that it is not useful 
to find out what the manufactured value of the gold part of the article is as against 
the manufactured value of the other parts of the article. This process again 


would wish to convert a common citizen who is concerned with consignment of ; 


goods by railway from day to day into a specialist who would have to know not 
the value of what he consigns but the value of its component parts. In my oF 
nion, therefore, this method of determining what is manufactured gold cannot | 
adopted. ; 

Reliance was next placed on a decision of the Court of Appeal in Pao in 
Goldsmiths’ Com v. Wyaii! and counsel for the defendants argued that this case 
is an authority for the proposition that gold and silver watches are “gold plate”. 
Now, in that case what their Lordships had to decide was a question arising under 
8. 59 of the Customs Act of 1842. ft was admitted that a gold or silver watch 
case is “‘plate” within that section, but what was contended was that if a watch 
was put in that gold or silver article, then the gold or silver case ceased to be 
“plate” within the meaning of s. 59 of that Act. This contention was nega- 
tived by the Court of Appeal. Farwell L. J., delivering the judgment of the 
Court, pointed out that in land there had been a long series of enactments to 
ensure that articles and wares of gold and silver sold in England should be of 
certain standard fineness and for that purpose there were statutory enactments 
for the assaying and marking of such articles. Section 59 had to be read in the 
context of this legislative policy and was enacted to protect the prospective pur- 
chaser against anything being passed on to him as gold and silver which was not 
assayed and marked as such. Gold and silver watch cases, therefore, required to 
be assayed and marked and they did not cease to be required to be assayed and 
es a watch was put inside them. At page 106 Farwell L. J. 
observed : 

“One or two points urged by counsel and mentioned in the judgment of Channell J. remain 

to be noticed. It is said that no one would use ‘plate’ as Including gold and silver watches in 
common parlance. We are not concerned to dispute this, but the question is not of the meaning 
of the word “plate” in ordinary language, but in Acts of Parliament, where it undoubtedly 
includes gold and silver watch-cases. If a gold or silver watch-oase is ‘plate’, we fail to see why 
the insertion of works makes it any leas “plate” than it was before such insertion ; it is ‘plate’ 
by reason of the gold or silver metal in it, and the metal is unchanged whether the article remains 
a watch-case or develops into a watch.’ 
All, therefore, that this case decided was that a watch case which was a gold watch 
case and therefore ‘plate’? within the meaning of s. 59, did not cease to be 
“plate” because the watch was put in it. It does not hold, as counsel for the 
defendants contends, that what is called a gold watch is “manufactured gold”. 

However, it is not easy to devise, and I will not attempt to devise, any definition 
of what is “manufactured gold”. Obviously it being well-known that in manu- 
facturing any gold article alloys of hard metals are in common use, it cannot be 
that a manufactured article must be of pure gold before it can fall within the 
classification of “manufactured gold”. But it appears to me that before you can 
call any article ‘manufactured gold”, gold must predominate in that article. 
Such a feature of the article is not to be determined by the artificial tests that were 
suggested by counsel on behalf of the defendants, but by considering the article 
as an article and determining whether the predominant feature or quality of that 
article consisted of gold. 

In Levi, Jones, and Co. (Limited) v. The Cheshire Lines Committee’, the question 


1 [1907] 1 K. B. 98. 2 (1901) 17 T. L. R. 448. 
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arose whether under the Carriers Act opera glasses and photographic materials 
fell within the item “glass”. Obviously opera glasses do contain glass and it is 
the glass part of it that makes them useful. Nonetheless Mr. Justice Bruce in 

ing up the case to the jury which had to determine whether opera glasses 


. summing é 
fell within the item “glass” observed (p. 444) : 


“With regard to the contention that the opera glasses were ‘glase’, the jary must ask them- 
selves whether glass was the predominant feature, or the mother of pearl and other parts. It 
was for them to say, as commercial men, whether the articles were trinkets and whether glass 
was the predommmating quality in the opera glasses.” 

Trinkets were mentioned in this passage because it was also contended that the 
opera glasses fell within the description ‘‘trinkets’”’ in the Carriers Act. 

A similar view was taken by the Allahabad High Court in the case of Kedar 
Nath Raj Narain v. The East Indian Railway Com . This was an action against 
the railway under the Indian Ramari Act and the question for determination 
was whether ‘wax pearls” fell witbin item (}) in the second schedule to the Rail- 
ways Act, viz. articles made of glass. Now, these wax pearls had a thin glass 
covering on them and Muhammad Rafiq J. observed (p. 454): 

“,..On examining them it appears that the major portion of the constitution of the wax 
pearls is wax and there is only a thin covering of glass over the wax. I do not think that these 
wax pearls can properly be described as articles made of glass.” 

Both these cases to my mind indicate clearly that in order to determine whether 
an article is of a particular materiel, what one has got to consider is whether that 
material predominates in that article or is its chief feature or aT Judged 
by that test, I have no hesitation in holding that gold does not predominate in 
any fountain pens or pencils nor is it the predominant feature or quality of foun- 
tain pens or pencils. Fountain pens and pencils therefore are not, in my opinion, 
“manufactured gold” and do not fall within item (a) in the second schedule 
to the Indian ilways Act. This defence of the defendants must, therefore, 
also fail. 

The defendant appealed. 


Str Jamshedjt Kanga, with J. M. Thakore, for the appellant. 
H. D. Banaji, with C. N. Daji, for the respondents. 


Caora C. J. This appeal arises out of a suit filed by the plaintiffs claiming 
damages for loss of three boxes containing Eversharp fountain and pencils 


which were consigned by railway from Bombay to Lahore. e are 
sought from the Dominion of India representing the railway authority. The 
facts briefly are that on February 24, 1948, the plaintiffs, a firm ing on business 


in Bombay, received a telephone message from Lahore to consign three boxes 
of Eversharp fountain pens and pencils, and on February 25, 1948, these three 
boxes were packed and plaintiff No. 2 Louis D’Souza, who is an employee 
of the first plaintiff firm, was asked to take these boxes to Lahore. Louis D'Souza 
got into a second class compartment and put these three boxes in the luggege 
van and obtained a luggage ticket in respect of these three boxes. He got out 
at Delhi as he had to change the train for going to Lahore. At Delhi he made 
inquiries at the luggage van whether these Pac had been brought. He could 
not get any information and he was told to make further inquiries at Amritsar, 
and at Amritsar when he arrived there he was told that the boxes had been missing. 
In fact, after some time one box was traced which was returned to the plaintiffs, 
but the other two boxes were never traced and at the hearing the plaintiffs con- 
fined their claim for damages to the two boxes which had been lost. 

Now, three substantial defences were taken up by the Dominion of India before 
the Court below. The learned Judge passed a decree in favour of the plaintiffs 
and the Dominion of India has come in appeal, and the same three defences have 
now been urged before us by Sir Tamales Kanga on behalf of the Dominion 
of India. The first contention is with regard to the notice under s. 80 of the Civil 


1 (1928) I. L. R. 45 All 458. 
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Procedure Code. What is urged is that in the notice all that is stated is that the 
three cases contained stationery. The plaintiffs had not specified the fact that 
the stationery which they had packed in these three cases was Eversharp fountain 
pens and pencils. In our opinion there is no substance in this contention. Sec- 
tion 80 requires that the notice to be given to Government should be m a particular 
form and what the notice has to contain is the cause of action and the relief t 


by the plaintiff. In the notice given the cause of action is set out and the relief ` 


sought Is also mentioned. The nature of the goods is described, because it cannot 
be disputed that fountain pens and pencils are stationery. The mere fact that 
particulars of the stationery are not given would not invalidate the notice. 

The second contention is on a question of fact and Sir Jamshedji has urged 
that the plaintiffs have failed to prove that these three cases in fact contained 
Eversharp fountain pens and pencils on which the claim for damages is based. 
Now, there is the oral evidence of Noronha who was in charge of the Bombay 
office. This evidence has been believed by the learned Judge and he says that 
in his presence the three boxes were packet and they contained Ev foun- 
tain pens and pencils of the value of Rs. 42,540. Apart from the fact that 
this evidence has been believed by the learned Judge, there is documentary 
evidence of an incontrovertible character which leads one to the same conclusion. 
We have a chalan or invoice prepared at the time when the goods were packed 
and put in the lug van and the chalan or the invoice completely bears out 
the story given in the witness-box by Noronha. As a matter of fact, two chalans 
were prepared; one in of fountain pens which bore the date February 25 
and the other with pel pencils which bore the date Feb 26, 1948. 
The chalan with to the pens gives the quantity, the rates and the total 
value. Similarly with to the chalan in respect of the pencils, it gives the 
quantity, the rate and the total value. The only comment that is made with 
regard to these chalans is that they bore different dates, and Mr. Noronha in his 
evidence has explained that it must be through some oversight or mistake that 
these chalans bore different dates. The other document of an equally important 
character is the declaration made by the plaintiffs with to an open policy 
which they bad with the Home Insurance Co. In this declaration an entry is 
made with regard to both ne pee and the pencils and the amount declared is 
the amount to be found in the chalans. The entry with regard to the pens bears 
the date February 25 and the entry with to the pencils bears the date 
February 26. These dates correspond to the dates of the chalans and therefore 
no criticism can be made against the two different dates appearing in the declara- 
tion under the policy that the plaintiffs had with the Home Insurance Co. This 
declaration also mentions tke numbers of the chalans. Therefore, we have 
these two contemporaneous decuments which support the evidence of Noronha. 
Sir Jamshedji has commented on the fact that Noronha in his evidence said that 
the chalans were prepared in triplicate and the chalan which was sent to Lahore 
has not been produced. He has also commented on the fact that stock sheets 
were maintained and they were not also produced, because according to Noronha 
they were destroyed subsequent to the fling of the suit. He has drawn our at- 
tention to the fact that the person who actually packed the fountain pens and 
the pencils has not been ‘called, and he has also commented on the fact that no 
correspondence between Bombay and Lahore with regard to the consignment 
of these three boxes has been produced. But the most important piece of evidence 
in favour of the plaintiffs is the 2act that one of the three boxes was actually found, 
and when it was opened, it was Zound to contain fountain pens and pencils. There 
could not be stronger corroborative piece of evidence than the actual production 
of one of the three boxes and the fact that it contained the goods which the plaintiffs 
say they had put in these boxes. In our opinion the leaned Judge was right 
when he came to the conclusion that the plaintiffs had established that they had 
put in the luggage van of the train three boxes containing fountain pens and 
pencils of the value shown in the chalans and as declared in the insurance policy. 

But the real question which has been agitated before us is the question as to 
whether the railway company has been freed of its obligation as a bailee by reason 
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of the provisions of s. 75 of the Indian Railways Act. That section makes it 
obligatory upon a person who delivers a parcel or package to a Railway Company 
containing any article mentioned in the second schedule of the value exceeding 
Rs. 800 to make a declaration at the time of delivery of the value of the article 
delivered and also makes it obligatory upon him, if so required by the railway adminis- 
tration, to pay a percentage of the value so declared by way of compensation for 
increased risk. The principle underlying s.'75isclear. - The articles mentioned in the 
second schedule are valuable articles, and if the railway.company is to act as a 
bailee, the railway company should have knowledge that it is carrying valuable 
articles, and the bailor has to give to the bailee an additional compensation for 
the risk that it takes in acting as a bailee, and unleas the value is declared and 
unless the increased compensation is paid if so required by the railway company, 
no responsibility rests upon the railway company if there is any Joss or 

to the article carried by 1t. Turning to the second schedule, the article with which 
we are concerned is the article mentioned in cl. (a) and that is gold and silver, 
coined or uncoined, manufactured or unmanufactured. The contention of the 
Dominion of India is this that as far as the fountain pens are concerned there were 
two kinds of fountain pens, one a presentation fountain pen and the other an 


ordinary fountain pen. With to the ordinary fountain pen, the nib and 
the clip were of T With to the Aara es fountain pen, not only 
the nib and the clip were of gold, but also the cap. With to the pencils, 


the nozzle and the clip were of gold. But our attention has mainly drawn 
to the presentation fountain pens, becauseif we hold that the presentation fountain 
ee fall in cl. (a) of the second schedule, then, as the value of these presentation 
ountain pens is admittedly more than Rs. 800, the case would fall under 8. 75. 
Therefore, the question that we have to decide is whether a fountain pen having 
its clip, nib and cap made of gold can be described as gold manufactured. 


Now, apart from authorities to which we shall presently turn, if one were to 
give a plain and natural meaning to the expression used in the second schedule, 
it is clear that what the Teple contemplated was primarily the metal gold, 
but it went on to explain t gold may either be as a raw metal or the metal 
might be manufactured into some other article. But what is emphasised in cl. (a) 
is the metal of which the article is made, viz. gold or silver. We may accept 
the view taken by the learned Judge below that when one looks at an article and 
finds that the predominant feature of that article is gold, then undoubtedly it 
is gold which is manufactured into that article. When we look at this presentation 
fountain pen, it is impossible to contend that the predominant feature of this 
article is gold. The predominant feature is the various ingredients which consti- 
tute an article into a fountain pen, the labour and the skill which has gone to 
make an article which can write with the help of the ink which is put ino it and 
which ink is intended to last for some time. What is urged by Sir Jamshedji 
is that in order to determine whether the article falls within the ambit of cl. a 
one or the other of the two following tests should be applied, and the first test 
suggested is that we should value the basic materials contained in this article, 
and if we find that the value of gold is higher than the value of all other materials, 
then we must hold that the article is gold. The second test suggested is that 
we should value the component parts of the pen, and if we find that the cap, the 
nib and the clip which is made of gold values more than the other component 
parts of the pen, then we should hold that the article is of gold. In our opinion, 
neither of these two tests is a satisfactory test and does not really bring out the 
correct idea underlying the expression used in cl. (a). It is pointed out that the 
evidence clearly shows that the value of gold in this presentation fountain pen 
was 1/28th of a tola, and the price of a tola of gold in February 1948 being Rs. 105 
the value of gold used in this pen was Rs. 8-12-0.- This is the rt of Mr. Nanji 
who is a chemist. Then attention is drawn to his evidence and Nanji says that 
his estimate of the value of meterials other than gold in the fountain pen is Rs. 2-4-0. 
Now, the other material used in the pen is mostly bakelite and we do not at all 
know whether Mr. Nanji is an authority on b ite. But Sir Jamshedji says 
that he is entitled to rely on this admission of Mr. Nanji as there was no re-examina- 
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tion on this point by the plaintiffs. Therefore, according to Sir Jamshedji, inas- 
much as the value of the gold in this pen is Rs. 8-12-0 as against the value of the 
other materials which is Rs. 2-4-0, we must hold that the article is gold manufac- 
tured. With regard to the second test it is pointed out that the larger nib is 
sold between Rs. 10 and Rs. 12 and the smaller one between Rs. 8 and Rs. 10. 
At another place Noronha stated that the value of the nib was about Rs. 15. 
It is urged that if this is the value of the nib, taking the value of 
the clip and the cap, the value of the component parts which are made of gold 
would be more than the value of the other component parts that went to make 
up the pen. Now, apart from the fact that this is not the correct test, as we 
presently point out, there is a clear fallacy underlying this mode of assessing 
the value of a pen. A pen is not merely made up of the basic materials of which 
it is constituted, nor is it made up merely of its constituent . A great deal 
of labour, skill, and designing mustgo to the making of this article, and no attempt 
is made to assess the value of these imponderable factors, and therefore to say that 
because the value of gold used in this pen is more than the value of other materials 
therefore the object mes an object of gold, is a totally wrong approach to the 
estion. > 
Trog reliance is placed on a decision of this Court for the tests which have 
been suggested by Sir Jamshedji as the proper tests to be applied in this case, 
and that is a decision of this Court in Lakhmidas Hirachand v. G.I. P. Railway Co." 
In that case Chief Justice Couch and Mr. Justice Westropp had to consider s. 10 
of Act XVIII of 1854 and the article they had to consider was a dhotar with a silk 
border, and s. 10 which was similar in terms to s. 75 made it incumbent upon 
the bailor to declare certain articles and one of the articles mentioned in 
s. 10 was “silks in a manufactured or unmanufactured state, wrought up 
or not wrought up with other materials.” The article of clothing, the dhoiar, 
which the Court had to consider, had a silk border and the question was whether 
that article of clothing fell within this definition, and with regard to this a reference 
was made to this Court by the Judge of the Court of Small Causes, Bombay, and 
the learned Chief Justice stated what the general test in cases like this should be, 
and this is what he says (p. 181): 

“I should take as a general test in these cases, whether the value of the silk is more than half 
of that of the whole article. This consideration would appear to have influenced the Judgment of 
the Court in Brent v. The Midland Ratheay Co. The evidence in this case, as stated by the Judge, 
fails to show that the silk here bore so large a proportion to the other materials as to bring the 
goods within the denomination of silks wrought up with other materials within the meaning of the 
Act.” 

Mr. Justice Westropp in a concurring judgment agreed with the learned Chief 
Justice and he referred to an earlier case which he and Mr. Justice Tucker had 
decided, and there they had to consider not only a dholar with a silk border, but 
also a dhotar with a gold border, and the same question arose as to whether the 
article was silk wrought up with other materials, and that bench also applied the 
same test and the Court di that the value of the silk in the goods and also 
the value of the gold in the goods should be ascertained in order to determine 
whether the article was silk or not. In our opinion, this decision, far from helping 
the appellants, is really against them, because the section they were co i 
used which is materially different from the language used in cl. (a 
of the second schedule. We have another article inthe second schedule in cl. a) 
which is ‘‘silks in a manufactured or unmanufactured state and whether wrought 
up or not wrought up with other materials.” That co nds to s. 10 which 
the learned Ju in Lakhmtdas Hirachand v. G.I. P. Ry. fo, were considering. 
It will be immediately noticed that whereas in cl. (a) the Legislature has merely 
referred to gold manufactured or unmanufactured, when dealing with silk it not 
only refers to silk manufactured or unmanufactured, but also whether wrought 
ao not wrought up with other materials. Therefore, it is obvious that when 
ilk is wrought up with other materials, in order to determine whether the article 
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is still sik one would have to determine the value of silk as against the value of 
other materials, because if the value of other materials was more, it could not be 
said that it was silk that was wrought up with other materials but rather that 
other materials were wrought up with . But in cl. (a) the queston is not 
whether gold is wrought up with other materials; the question is whether the 
article is gold itself, manufactured or unmanufactured. Therefore, it is clear that 
the test that should be applied to decide whether an article is silk as falling under 
cl. (1) is a very different test from the test that would have to be applied to deter- 
mine whether an article is gold manufactured or unmanufac as defined in 
el. (a) of the second schedule. 

ere is another decision of the Calcutta High Court in Narendra Nath Sen 
v. East Indian Railway Co., Lid.1 In that case gold and silver were powdered and 
were used in some medicine, and the question arose whether the medicine was 
gold and silver manufactured or unmanufactured, and Mr. Justice Page held that 
the words ‘‘gold and silver, coined or uncoined, manufactured or unmenufactured’” 
should not be technically construed but a broad and commonsense-meaning should 
be attributed to them. With respect, we agree with the learned Judge, and giving 
to this expression ‘‘gold manufactured or unmanufactured” a broad and common 
sense meaning, itis impossible, in our opinion, to say of a fountain pen merely because 
it has a nib or a clip or even a of gold that it is gold manufactured. Essentially 
it is a fountain pen; essen ially it is a fountain made of bakelite. Some 
parts of it contain gold, but even so it could not be said of this article that its 
predominant feature is gold and that the article is of gold. 

We may point gut that the Dominion of India has not resisted the liability to 
the plaintiffs on any other ground except the ground falling under s. 75. We, 
therefore, agree with the learned Judge in the view that he took that the fountain 
pens and pencils in suit did not fall within the second schedule and therefore the 
railway company was liable in damages to the plaintiffs. 

The result is that the appeal fails and must be dismissed with costs. 

Liberty to the respondents’ attorneys to withdraw the sum of Rs. 500 deposited. 
in Court and appropriate it towards part satisfaction of the cost. 

Appeal dismissed 

Attorneys for appellant: Lttile & Co. 

Attorneys for respondents: Saif F. B. Tyabji & Co. 


1 (1924) I. L. R. 51 Cal. 929. 
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Before the How ble Mr. M.C. Chagla, Chief Justice, and Mr. Justice Shah. 
MEHERSINGH SETHI v. KHURSHED NADIRSHAW SATARAWALLA.* 
Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVL of 1947), Sec. 38t—Scope 

-of the secton—Special Court, jurisdiction qf—Swuit to recover arrears of rent—Swit to declare 
charge on property beyond jurisdiction for arrears of rent. 

Section 28 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1047, is 
really in two parts: not only it confers jurisdiction upon special Courts, but it also ousts 
the jurisdiction of every civil Court to try sults which are cognizable by the special Courts, 
or to try questions which oan only be tried by special Courts set up under the Act. The 
jurisdiction of special Courts ts not merely to try suits for the recovery of rent or possession, 
but the jurisdiction is wider, because the jurisdiction is to try suits relating to the recovery 


of rent or possession of premises. 


When a tenant is in arrears of rent, in one sense it is true that he owes a debt to the land. 
lord, but the nature of the debt is rent due for use and occupation of the premises let out to 
him, and what s. 28 of the Rent Act does is to confer jurisdiction upon the special Courts 
to try all satts in respect of debts whioh are debts arising out of arrears of rent. 

Section 28 of the Rent Act confers jurisdiction upon the special Courts set up by that 
section notwithstanding anything contained in any law and notwithstanding that 
by reason of the amount of th claim or for any other reason the sult or proceeding would 
not but for the provision be w-thin the Jurisdiction, the special Court would still have juris- 
diction to try sults and proceedings mentioned in that section. 

If a sutt falls within the purview of s. 28, the rules with regard to the jurisdiction laid down 
in the Civil Procedure Code have no application. It is not permissible to ask the further 
question whether the special Court set up under the section has the necessary pecuniary 
jurisdiction or even the necesssry territorial jurisdiction. The special Courts have exclusive 
jurisdiction with respect to a particular subject-matter and thelr jurisdiction arises, not 
by reason of any pecuniary or tarritorial consideration, but thelr jurisdiction arises by reason 
of the subject-matter being of the nature mentioned in the section. In order to determine 
the jurisdiction of the special Tourt, the only thing that has to be looked at is the subject- 
matter of the suit; and if the subject -matter of the suit is that which is described in the 
section, the special Court has jurisdiction, and no further question as to its pecuniary or 


territorial Jurisdiction can arise. 


Section 28 confers jurisdiction upon the special Courts not only to decide questions re- 
ferred to in the section, but also all matters which are incidental or ancillary to the deter- 


mination of those questions, e-g., whether the plaintiff is entitled to a charge on property. 


situated outside jurisdiction for arrears of rent. 


* Decided, F a4, 1964. O.C. J. 
Appeal No. 88 of 1958: Suit No. 104 of 1958. 
t The section runs thus :— 


notwithstanding that by reason of amount 
of the olaim or for any other reason, the suit 
or proceeding would not, but for this provision, 
be within its jurisdiction, 

(a) in Greater Bombay, the Court of Small 
Causes, Bombay, 

(aa) in any area for which, a Court of Small 
Causes is established under the Provincial 
Seall Cause Courts Act, 1887, such Court 


ae gt ath ae Court of the : S Ja 

or n on 

area in which the p e atts or, if 
there is no such CHII Judge, the Court of the 
Ctvil Judge (Senior Division) having ordinary 
jurisdiction, 

shall have jurisdiction to entertain and try any 
suit or proceeding between a landlord and a 
tenant relating to the recovery of rent or 
possession of any premises to which any of the 
provisions of this Part anc to decide 
any application made un this Act and to 
deal with any olaim or question arsing out of 
this Act or any of its provisions ; snd, subject 
to the provisions of sub-section (2), no other 


Court shall have 

such suit, p or 

with such claim or q 
(2) (a) Notwithstanding an contain- 

ed in clause (aa) of sub-section (1), the District 


Sik ejecta ee en w any such 
or application ding in a 
ees of Small Causes establis for any area 


under the Provincial Small Cause Courts Act, 
1887, and transfer the same for trial or dis- 

to the Court of the Ctvil Judge (Senior 
Division) having ordinary jurisdiction in such 


nb) Where any suit, röoreding or appie 
tion has been ben withdrawn andar clause (a), 
the Court of the Civil Judge (Sen Senior Dtviston) 
which thereafter tries such proceeding or 
application, as the case may be, may either re- 

it or prooeed from the stage at w oh it was 


wile, The Court et ue Civil Judge aay 
application 
andes dee aye (a) frond the’ urt of Small Canses 


shall, for purposes of such suit, proceeding o 
application, aa the case may be, be deemed to be 
Court of Small Causes 
Eaplanation. In this section ‘“‘proceeding’”’ 
ia not clude an execution p 
arising out of a decree passed before the coom- 
ing into operation of this Aot. 
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, Importers and Manufacturers Lid: v. Pheroxe Framroxe Taraporenalla’, followed. 

The questions that arise for consideration in a case under the Bombay Rents, Hotel and 
Lodging House Rates Control Act are what is the nature of the suit, what are the questions 
to be determined, and if the nature of the suit is that of a sult relating to the recovery of 
rent or possession by landlord and tenant, or it relates to any question that arises under 
the Act, then under s. 28 there is an express prohibition against any Court other than the 
named Court trying the suit or determining that question. 

Applications made for firation of standard rent under the Rent Ristriction Act should 
be disposed of without delay. 

Surr to recover arrears of rent. 

The plaintiff Khurshed’s father Nadirshaw was the owner of certain leasehold 
premises situated at Mahableshwar in the taluka of Wai in the district of Satara, 
Lies were fully furnished and equipped as a hotel knownas “‘Rippon & Connaught 

otel.” 

On May 8, 1948, Nadirshaw leased the property to the defendant ae 
Sethi for a period of five years from May 1,1948, on a rent of Rs. 10,000 for the 
first year and of Rs. 12,000 per year for the remaining four years to be paid m 
quarterly instalments of Rs. 8,000 each. The lease also provided that if any instal- 
ment ofrentremained unpaid for onemonth after the due date, the same would con- 
stitute a chargeon the assests and incomeof two hotels carried on by the defendants. 
in Bombay under the name and style of Orient Hotel opposite Crawford Market 
and Metropolitan Hotel on Frere Road, and the same would remain security for 
the payment to the plaintiff of the unpaid instalments of rent. The defendant 
also agreed to pay rates, taxes, assessments, dues and duties in respect of the demis- 
ed premises provided they did not exceed Rs. 1,200. 

nder the terms of the lease the defendant duly paid Rs. 10,000 as rent for the 
first year. In the second year he paid only Rs. 5,000. Thus, he was in default 
of Rs. 7,000 for the second year. _He made no payment for the third and the fourth: 
years. He was also in default for the first three mstalments of the fifth year. This. 
left him indebted to the plaintiff ina sum of Rs. 40,000. He was also indebted 
for Rs. 8,229-7-0 for taxes, etc. 

Nadirshaw died on April 4, 1952. On A t 21, 1952, the plaintiff took out 

_ letters of administration to the estate of his deceased father. 

On January 17, 1950, the plaintiff filed a suit in the High Court of Bombay to 
have it declared that the defendant owed to the plaintiff Rs. 40,000 for arrears of 
rent, for a declaration “‘that the plaintiff was entitled to a on the assets. 
and income of the said hotel known as the Orient Hotel opposite Crawford Market 
for the payment to him of the unpaid instalments of Rs. 40,000,” that the defendant 
may be ordered to pay the sum of Rs. 8,229-7-0 to the plaintiff, that “in default 
of payment by the defendant of the said instalments of Rs. 40,000 as may be fixed 
ve this Hon’ble Court the said Orient Hotel or the right, title and interest therein 
of defendant may be sold by and under the directions of this Hon’ble Court and the 
sale proceeds thereof be applied in or towards the satisfaction of the plaintiff's. 
claim”, and that “pending the hearing and final disposal of this suit the Court 
Receiver or some other fit and proper person be appointed receiver of the said 
Orient Hotel with all necessary powers under O. , T. 1, of the Civil Procedure 
Code.” 

The defendant contended inier alia— 

‘| this Hon’ble Court has no jurisdiction to entertain and try this suit inasmuch as. 
the suit is between landlord and tenant relating to the recovery of rent to which the Bombay 
Rents, Hotel and Lodging House Rates Control Act, 1947, applies and deals with claims or 
questions arising out of the said Act or its provisions. The defendant submits that by reason. 
of the provisions of s. 28 of the said Act the proper Court to entertain such suit is the Court of 
Small Causes, Bombay, or the Court of the Civil Judge (Junior Division), Wat.” 


At the trial, a preliminary issue was raised whether the {High Court) had 
jurisdiction to try the suit. The issue was heard by Desai J., who delivered the: 
following judgment on August 26, 1958. 


1 [1958] 8. C. R. 228. 
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Desar J. The plaintiff seeks a declaration and enforcement of a ral on 
certain pro belonging to the defendant and known as The Orient Hotel 
situated in Bombay. e suit is before me for the trial of certain preliminary 
-issues affecting the jurisdiction of this Court. 

The plaintiff is the son of Nadirshaw Satarawala who died in April 1952. The 
decad was the owner of certain leasehold premises situated at Mahableshwar 
in which he carried on business as a hotelier under the name of Rippon & Connaught 
Hotel. By a writing describec as a “Lease” and made between the deceased and the 
defendant on May 8, 1948, the deceased demised in favour of the defendant those 

remises together with the furniture, fixtures and other articles lying in that hotel 

or a period of 8 years from May 1, 1948, to be used as a hotel under the name of 
Rippon & Connaught Hotel. By that writing the defendant further agreed that in 
the event of any instalment of rent remaining unpaid forone month after the due 
date thereof, the same would constitute a charge on the assets and income of two 
hotels owned by the defendant situated in Bombay and known as Orient Hotel 
and ER aga Hotel and that the same would remain as security for the pay- 
ment to the plaintiff of the unpaid instalments of rent. The plaintiff’s case is 
that the defendant failed and neglected to pay rent after the middle of the 2nd 
year of the agreement. The arrears of rent amounted, patina’ to the plaintiff 
to Rs. 40,000. The plaintiff further says that the defendant failed and neglected 
to pay Municipal taxes aggregating to Rs. 8,229-7-0 and this amount also he seeks 
to recover from the defendant. I may at this stage observe that neither the learn- 
ed counsel for the plaintiff nor the learned counsel for the defendant made any 
reference in the course of the arguments to this claim of Rs. 8,229-7-0 relating to 
Municipal taxes. Although the agreement of May 8, 1948, in terms states that it is 
one between a lessor and a lessee and the terms therein are such as are to be found 
in an agreement of demise of immoveable property by way of lease, it is the plain- 
tiff’s case that the writing created really a licence in favour of the defendant, and 
that the only gi that the defendant secured thereunder were those of a licensee 
and no rights of a tenant. According to the plaintiff, what was given to the de- 
fendant was merely the right or privilege of conducting the business of the Rippon 
& Connaught Hotel in the owner’s premises and no interest in the property was 
created by the writing. The transaction, so it is alleged in the plaint, confers on 
the defendant no exclusive right to occupy the premises but merely an exclusive 
right to do the business of the hotel. The plaintiff in his plaint goes on to state 
that though the word “Tent” is used in the agreement, the amount payable by the 
defendant to the peas was really in the nature of royalty. Of the two hotels 
belonging to the defendant, he bad sold the Metropolitan Hotel prior to the date 
of the suit. Relying on these-facts, the plaintiff seeks in the first instance a de- 
claration of a charge in his favour on the Orient Hotel in t of the amount 
of arrears of royalty and further seeks enforcement of Gist Caan: 

The defendant by his written statement has raised various contentions. His 

principal contention, however, is that this Courthas no jurisdiction to entertain 
and try the suit inasmuch as the suit is between landlord and tenant and relates 
to the recovery of rent, to which the Bombay Renta, Hotel and Lodging House 
Rates Control Act, 1947 (hereinafter referred to by me as the “Rent Control Act’’) 
applies and deals with claims o> questions arising out of that Act. The defendant’s 
case is that by reason of the provisions of s. 28 of that Act, the proper Court to 
entertain such a suit would be either the Court of Small Causes in Bombay or the 
Court of the Civil Ju (Junior Division), Wai. The preliminary issues relating 
to jurisdiction of this Court have been tried before me and elaborate arguments 
‘were advanced by learned counsel on either side. One aspect of the question as 
to jurisdiction arises because the Rent Control Act gives no protection to a mere 
licensee and does not apply where true tenancy does not exist. 

In determining whether a particular agreement creates a tenancy or a mere 
licence, the Court must have regard to the real relation created by it. The ques- 
tion is not of form but of substance. The true nature of the agreementis not alter- 
ed by the mere use of the word ‘‘tenant” or “licensee” and “rent” or “‘compensa- 
tion” either in the writing itself or in the pleadings. The determination of this 
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often affects the jurisdiction of the Court and isat times a matterof some difficulty. 
In such a case, the Court will not be influenced merely by the ostensible nature 
ofthe agreement. Neither skill in drafting nor legal ingenuity should be ermitted 
to alter the nature of the agreement. The question is not merely of applying any 
formal test; regard must be had to the substance of the agreement. Whether 
a tenancy does or does not exist must depend on the real intention and agreement 
-of the parties as appearing from the whole facts of the case. Grantor and Grantee 
may in a written agreement have described themselves as ‘landlord’ and ‘tenant’ 
and yet have been held to be licensor and licensee; or they may have stated that 
they are licensor and licensee and have been held not to be so, but to be landlord 
and tenant. The Court will examine all the incidents of the legal relation bet- 
ween the parties and from those deduce their real intention and agreement. The 
‘Court has to considerall the factsand circumstances of the case and draw an infer- 
ence from them without attributing undue weight to any one of them. Existence 
of any written or verbal agreement between the parties, the solemnity sacar 
to execution of the agreement, the mode or manner in which the parties have ac 
and dealt with one another, possession and right to control the property are all 
indicia which er aves ae Court in finding whether a tenancy was created ornot. The 
leading case on the subjectis Glenwood Lumber Company v. Phillips. Another leading 
case is Wells v. Kingston-upon-Hull*. The principles underlying these and other 
decisions of Courts in land have been applied by our Courts and I do not deem 
it necessary to discuss the same in any detail. The authorities clearly establish 
-one leading principle that it is essential for creation of a tenancy of any premises 
that the tenant should have exclusive possession of the premises. I am far from 
saying that exclusive ion of the premises in question is a conclusive test, 
but it must be as of dominant importance and due weight has to be given 
to it while considering it as one of the totality of facts. 

A licence on the other hand is not exclusive. It is subject to the express or 
implied reservation that the possession or control over the property shall remain in 
the grantor. Therefore, where it appears that the grantor whether called lessor 
or licensor—the mere description does not make real difference—did not mean to 
with possession or control but agreed only to permit the use of the property in & 
certain way and on certain terms while retainmg control, it cannot be said that a 
tenancy was created. 

Now, it is true that the Court looks not so much at the words used in or at the 
form of the agreement as to the substance of theagreement, but where the agree- 
ment read as a whole shows that the dominant intention was tocreate a tenancy 
and contains provisions consistent only with a tenancy, effect will be given to the 

ress provisions. Such for instance are conditions relating to assignment and 
‘sub-letting of the premises in question and conditions reserving in the grantor the 
right to enter the premises to inspect and ir them. The agreement before me 
must, in my opinion, fall under this head. The agreement which is in terms a lease 
of the premises belonging to the owner situated at Mahableshwar and particularly 
‘described in the schedule to the agreement and stated as used as a hotel in the 
name of Rippon & Connaught Hotel, has been drawn by attorneys of this Court. 
It has been executed with all the formality of a solemn agreement whereby the 
property is said to be demised by way of a lease. While not prepared to attach any 
particular importance to the words “‘leasor” and “lessee” “demise” and “rent” in 
the agreement, I am yet bound to attach due importance to the various clauses 
contained in this ent. An examination of the agreement which is the onl 
‘material placed before me in this case shows that it contains all the terms whi 
normally find place in a lease for a number of years. Then there are covenants 
which one normally finds only in an agreement between a lessor and a lessee. The 
important covenants to my mind are those relating to the right of entry reserved 
‘by the lessor for the purpose of examining the state and condition of the demised 
premises and those which relate to restrictions on assignment or sub-letting of the 
premises by the lessee. There is also a term which clearly suggests that exclusive 
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ion of the premises was handed over to the lessee. This being the position, 
it is unnecessary to summarise the terms and conditions and covenants contained 
in this agreement. It is sufficient to observe that there is not a single term in the 
agreement which goes to support the contention urged on behalf of the plaintiff 
that the agreement created a licence and not a tenancy. I have no doubt that the 
pee to the agreement intended what wey have m terms stated in writing. 
t clearly appears that the intention was to d over exclusive posseasion of the 
premises to die defendant and that the agreement was nothing short of a demise of 
the property and the defendant became a tenant of the same. 

It was next argued on behalf of the plaintiff that even if it is held that there was 
a lease of the property in question, that property isnot premises as defined in the 
Act and within the meaning of that word es used in s. 28 of the Rent Control Act. 
It was that the expression ‘premises’? does not include a room or other 
accommodation in a hotel or lodging house and that the premises in question are 
made up of various rooms in a hotel. The difficulty in the way of this contention 
‘was apparent and learned counsel for the plaintiff did but faintly indicate this 
argument. It is true that the definition of premises in s. 8 of the Rent Control 
Act excludes a room or other accommodation in a hotel or lodging house. But 
this would have application only when use of a room or other accommodation in & 
hotel or lodgi kouse is given to a person for that purpose and cannot possibly 
apply in a case like the present one when the entire premises are demised and the 

tee does not occupy the same for boarding and lodging. The contention is, 
In my opinion, im le and must be negatived. 

There remains, the live issue in the case, the question whether the Court at Wai 
has jurisdiction to entertain this suit. The question I am informed has not arisen 
before in the Courts. It is an interesting question of some importance. Counsel 
for the plaintiff, in the course of his argument, stressed the fact that the asssets of 
the Orient Hotel in Bombay include immoveable property, viz. the tenancy rights 
in respect of the premises of that hotel and urged that the suit being for a declara- 
tion of a charge and enforcement of that chi on all the assets of that hotel by 
sale of the property which is within the riade eon of this Court and outside the 
jurisdiction of the Court of the Civil Judge at Wai, the latter Court in any event 

no jurisdiction to vy this suit. It was further urged that the Small Causes 
Court at Bombay would also not have any jurisdiction to entertain this suit. 
The argument pee that in that circumstance the jurisdiction of this Court 
was not ousted by s. 28 of the Rent Control Act. It may at the outest be observed 
that Mr. Banaji, learned counsel for the defendant, conceded at the bar that the 
assets of the Orient Hotel in Bombay include the rights of the three floors 
of the building in which the business of the Orient Hotel is carried on at Crawford 
Market in Bombay. Considerable emphasis was laid on behalf of the plaintiff 
on the provisions of s. 16 of the Civil Tracee Code and it was argued that the 
Court at Wai, within the jurisdiction of which Court the Rippon & Connaught Hotel 
at Mahableshwar is situsted, is not competent to try a suit involving determina- 
tion of any charge on immoveable mY situated outside its local jurisdiction. 
It coyiously follows, 80 it was arene at the jurisdiction of this Court is not taken 
away. 

Reference was made and in doing so learned counsel for the plaintiff leaned 
heavily on a decision of the Appeal Court in Govardhanlal v. RamrichpaP. The 
plaintiff in that case filed a suit in this High Court to enforce eee y deposit 
of title deeds on a property of the defendant situated at Ajmer on the ground that 
the security was created in Bombay. The amount claimed was below Rs. 25,000 
and question arose whether the City Civil Court in Bombay had jurisdiction to 
entertain the suit, in which case of course the jurisdiction of the High Court would 
have been ousted under s. 12 of the City Civil Court Act. The Appeal Court 
held that although the value of the subject-matter of the suit was below Rs. 25,000, 
inasmuch as the ely Schon Eran was situated outside the jurisdiction of the 
City Civil Court, that Court no jurisdiction to entertain the suit under s. 16 
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of the Civil Procedure Code. It has to be noted, however, that it was indisputable 
in that case thats. 16 of the Civil Procedure Code was applicable to the City Civil 
Court, Bombay. 

The question involved in this case concerns primarily s. 28 of the Rent Control 
Act and I cannot accept in its entirety Mr. M. V. Desai’s argument based on the 
provisions of s. 16 of the Civil Procedure Code. If the Court at Wai has jurisdic- 
tion to entertain this suit, the jurisdiction of this Court would necessarily be taken 
away. The governing section is 8. 28 of the Rent Control Act and it deals with the 
special jurisdiction of Courts empoweed to try suits between landlord and tenant 
falling within the ambit of that Act. The decision of the Appeal Court relied on 
by Mr. M. V. Desai was given in a case amg under a different enactment and was 

the City Civil Court Act and s. 16 of 
the Civil Procedure Code. Though in respectful and dutiful agreement with that 
decision I have yet to examine how far it supports the present argument which has 
to be viewed in reference to the provisions of a different enactment. 

To turn to s. 28 of the Rent Control Act which as I have already said is the govern- 
ing section and is as under: 

“28.(1) Notwithstanding anything contained in any law and notwithstanding by reason 
of the amount of the claim or for any other reason, the sult or proceeding would not, but for 
this provision, be within its jurisdiction, - 

(a) in Greater Bombay, the Court of Small Causes; Bombay, 

(aa) in any area for which a Court of Small Causes is established under the Provineial Small 
Cause Courta Act, 1887 ,such Court and 

(b) elsewhere, the Court of the Civil Judge (Junior Division) having jurisdiction in the area 
in which the premises are situate, or if there is no such Civil Judge, the Court of the Civil Judge 
(Senior Diviston) having ordinary jurisdiction, 
shall have jurisdiction to entertain and try any suit or proceeding between a landlord and a 
tenant relating to the recovery of rent or possession of any premises to which any of the provi- 
sions of this Part apply and to decide any application made under this Act and to deal with any 
claim or question arising out of this Act or any of its provisions; and subject to the provisions 
of sub-section (2) no other Court shall have jurisdiction to entertain any such suit, proceeding 
or application or to deal with such claim or question”. 

Mr. Banaji, learned counsel for the defendant, laid stress on the opening words of 
the section and urged that effect must-be given to those words. I agree that I 
am bound to do so. A plain reading of those words shows that the Court of the 
Civil Judge at Wai exercises its special jurisdiction under the Rent Control Act 
as an off-spring of that enactment. Its jurisdiction is derived from s. 28 and em- 
braces all suits of the nature therein mentioned. Further, the section in express 
and explicit terms enacts that “no other Court shall have jurisdiction to entertain 
any such suit, proceeding or application or to deal with such claim or question’’. 
Neither the pecuniary limits laid down on the otherwise ordinary jurisdiction of 
that Court nor the limited nature of suits which it could otherwise have been com- 
peen to try can affect the special jurisdiction vested in it under s. 28 of the Act. 

ut ia my judgment it does not follow from this that the special jurisdiction con- 
ferred on the Court extends to a suit to declare and enforce a charge or mortgage 
on immoveable property outside its local jurisdiction merely because the original 
consideration for the charge or the mortgage was arrears of rent to which the Act 
could apply. Such suits are from their very nature and character outside the scope 
and ambit of the Act and s. 28 does not bring within the reach of that Court 
suits relating to charge or mortgage on any such property. Notwithstading its 
wider jurisdiction it must in esse remain a Court created for the special purpose of 
dealing with suits between landlord and tenant relating to the recovery of rent or 
parrean of any premises to which the Act applies and other cognate matters. 

t is also possible to consider the question from another angle. The special 
jurisdiction conferred by s. 28 of the Act on the Courts mentioned in that section 
does envisage the local limits of the same even if regard is not to be had to s. 16 
of the Civil Procedure Code. The section confines the ial jurisdiction of the 
Court only to premises situated within its local limits. Now, I am aware that the 
question that arises for my determination does not relate to the situs of the pro- 
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perty which was the subject-matter of the lease but the pro which was the 
subject-matter of the charge. But even so I am unable to find anything in the 
section or the opening words of the section which would have the effect of extending 
the local jurisdiction of the Court to the unusualextentof enabling it to entertain 
a suit to enforce a charge on immoveable property entirely outside its local limits, 

The greatest stress, however, was laid by Mr. Banaji on the words, ‘“‘suits between 
landlord and tenant...relating to recovery of rent” and it was argued that the words 
“relating to recovery of rent” are of such wide import that they must include a 
claim based on a charge created to secure a debt arising in respect of arrears of rent. 

_It was said that the words used in 8. 28 are not “for recovery of rent” but “‘relati 

to recovery of rent” and that the latter expression must not be given any restri 
meaning. I agree that the words under consideration must be given their plain, 
true full meaning. In support of the present contention, learned counsel for 
the defendant relied on the following pas from the judgment of the Supreme 
ae i Importers and Manufacturers Lid. v. Pheroxe Framroxe Taraporewalla 

. 281): 

“Thero is no reason to hold that ‘any claim or question’ must necessarily be one between 
the landlord and the tenant. In any case, once there is a suit between a landlord and a tenant 
relating to the recovery of rent or possession of the premises the Small Causes Court acquires the 
Jurisdiction not only to entertain that suit but also ‘to deal with any claim or question arising out 
of the Act or any of its provisions which may properly be raised in such a suit.” 

Learned counsel also relied on the observation of Das J. in that case to the effect 
that s. 28 is wide enough to cover the claim of a landlord against a sub-tenant. 
Now, I am not concerned in this case with any suit against a sub-tenant. As 
observed by his Lordship there can be cases which are not necessarily between 
a landlord and a tenant and yet may be covered by s. 28 provided they relate to 
any claim or question arien out of the Act or any of its provisions. But I am 
unable to see anything in the present suit which would fall under the words 
“dealing with any claim or question arising out of the Act or any of its rovisions”’. 
Declaration and enforcement of a charge on any other immoveable vee 
belonging to a tenant cannot possibly come within the ambit of these words. 

tfully agree that the words of the section must be given a sufficiently com- 
prehensive meaning so as to give effect to the provisions of the Act, but I do not 
think that the observations relied on by learned counsel advance the defendant’s 
case in any manner. - 

It was said that the suit substantially relates to recovery of rent and must fall 
under s. 28 of the Rent Control Act. This is a fallacy and I think that there ig a 
short answer to that. Recovery of rent from a tenant is one thing. To ask for a 
declaration that a charge has been created by the tenant on some other immoveable 
property belonging to him and for the enforcement of that charge by the sale of 
that pro is quite a different matter. A charge in such a case arises as & result 
of a distinct agreement and as a result of two factors. Arrears of rent become a 
debt and then the debt is secured by a charge on some other property of the tenant. 
By this distinct agreement, a debtis created and whatismore a security is created. 
That raises new rights and obligations arising from and referable not to the original 
relation of landlord and tenant but really arising from and referable to the rela- 
tion analogous to that of mortgagor and mortgagee. The mere fact that the agree- 
ment creating a charge is to be found in the same writi as contains the terms and 
conditions of the lease does not, in my opinion, in the least affect the real nature 
of the transaction resulting in the charge. The agreement with which I am deal- 
ing gives the plaintiff inter alia a charge on an immoveable property and the 
plaintiff seeks to enforce that charge. The validity or otherwise of that charge is 
not the question before me when I amonly trying the issues affecting jurisdiction 
of this Court. Now, it is not as if the plaintiff is by some legal ingenuity or mere 
skill in drafting trying to bring within e jurisdiction of this Court a matter which 
it is not competent to entertain by virtue of the provisions of the Rent Control 
Act. The reliefs sought by the plaintiff appear to me to be quite in order, both in 
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form and substance. The suit cannot be regarded as a suit by a landlord agai 
a tenant. It is a suit by a person entitled to enforce a claiming to be in the 
position of a mortgagee of the property of the_defendant described in the agree- 
ment. : 
_ Butit was said that this would not be giving full meaning and effect to the words 
: “relating to the recovery of rent” in 8. 28 Of the Act. To my mind the words used 
are plain and the task of interpretation can hardly be said to arise. Absoluta 
į sensentia expostiore non indiget. I have but to expound the words as they stand 
y according to their real sense. It would, in my judgment, be unduly straining the 
eed Shey by the Legislature, if I were to hold that a suit to enforce a charge 
was a suit relating to recovery of rent simply because the original consideration 
for the debt and the security was arrears of rent. It is not ible to attribute 
to these words the unduly wide meaning which I am asked to give to them. Neither 
the plain meaning of the words nor the purpose and object of the Act impel me to do 
so. Nor is there anything in the entire context which supports the present argu- 
ment. Moreover the Rent Act is an enactment which must be strictly construed. 
This is for the reason that it is an encroachment upon the property owner’s right 
and for the still more important reason that it ousts the jurisdiction of this Court. 
An Act whch confers exceptional exemptions and privileges co-relatively changing 
the general right of the subject or ‘uriediction of ordinary Courts is subject to the 
Ue of strict interpretation. But it is not necessary in the present case to 
ve recourse merely to this principle of strict interpretation. a matter of 
construction, I see no ground for accepting the unduly wide meaning of the words 
“relating to recovery of rent’’ which learned counsel for the defendant asks me to 
do. Then it was said that the result of granting a decree to enforce the 
to the plaintiff will have the result of enabling him to recover arrears of rent in 
respect of property situated outside the jurisdiction of this Court and within the 
jurisdiction of the Court at Wai. The result is not the test of the matter when I 
have to determine the real nature of the suit. 

I find it impossible to say, upon my view of the section, that the Court at Wai 
is competent to entertain this suit. In my opinion the suit has been properly 
instituted in this Court. i 

The defendant will pay the plaintiff’s costs of the hearing of the trial of the pre- 


issues. 
The defendant appealed. 


K. T. Desai, with M. L. Maneksha, for the appellant. 
M. V. Desai, with J. R. Vimadalal, for the respondent. 


CmaaLa C. J. The question of jurisdiction of this Court to entertain the suit 
filed by the respondent arises in this appeal. 

It ap that the father of the plaintiff leased to the defendant certain property 
situated in Mahableshwar within the jurisdiction of the civil Court at Wai. The 
lease was for five years; and the rent reserved under the lease was Rs. 10,000 for 
the first year, and Rs. 12,000 for each subsequent year. The lease was for the 

urpose of enabling the defendant to run a hotel in the name of Rippon-Connaught 
Hotel ; and by this lease the lessee gave a wan on the assets ands income of the 
two hotels carried on by the lessee in respect o instalment of rent ini 
unpaid for one month after the due date thereof. It may be stated that the rent 
reserved was made payable by certain instalments fixed under’the lease. The case 
for the plaintiff was that the defendant paid the rent reserved for the first year, 
viz. Rs. 10,000, but for the year 1949 he only paid Rs. 5,000, and did not pay any 
rent subsequently. He, therefore, filed this suit for recovering the arrears of rent 
due to him, and also for enforcing the charge which he had under the lease. 

A preliminary issue was raised before Mr. Justice Desai before whom the suit 
came up for hearing, that this Court had no jurisdiction to try the suit; and the 
learned Judge held that the Court has jurisdiction; thereupon the defendant 
appealed ; and the appeal has come before us for dis 

What is urged by the defendant is that the Special Court set up under s. 28 of the 
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Bombay Rents, Hotel and Lodging House Rates Control Act is the only Court 
upon which exclusive jurisdiction has been conferréd to try the suit, and therefore 
the High Court has no jurisdiction to entertain or try the suit. : 

What is urged against this contention is that this is not a suit for recovery of rent, 
but this is a suit for enforcement of a charge, and a suit for enforcement of a charge 
is not exclusively triable by the Court at Wai within whose jurisdiction the premises 
are situate. It is also contended that the charge is a charge on immoveable pro- , 

as the assets of the two hotels comprise tenancy rights and therefore the suit / 
can only be filed where the immoveable property on which the charge is sought i 
is situate. 

Under s. 28 of the Bombay Rents, Hotel and Lodging House Rates Control 
Act special Courts have been set up, and the jurisdiction conferred upon these” 
Courts is to try any suit or proceeding between a landlord and tenant relating to 
the recovery of rent or possession of premises to which any of the provisions of 
Part II of the Act apply, and to decide any application made under thé Act and to 
deal with any claim or question arising out of the Act or any of its provisions, and 
subject to tlie provision of sub-s.(2) no other Court shall have jurisdiction to enter- 
tain any such suit, proceeding, or application made, or to deal with such claim or 
question. So the section is really in two parts; not only it confers jurisdiction 
upon special Courts, but it also ousts the jurisdiction of every civil Court to try 
suits which are cognizable by the special Courts, or to try questions which can only 
be tried by special Courts set up under the Act. It would be noticed that the 
jurisdiction of special Courts is not merely to try suits for the recovery of rent or 
possession; but the jurisdiction is wider, because the jurisdiction is to try suits 
relating to the recovery of rent or possession of premises. ` 

In the first place we have to determine what is the real nature of this suit. The 
plaint sets out the terms of the lease and the obligation of the defendant to pay rent ; 
and in p h 9 thereof there is an averment that ‘there is now due by the 
defendant to the estate of the owner (the lessor having died, and the present 
plaintiff is his son) the sum of Rs. 40,000 as and by way of rent and Rs. 8,229-7-0 
for taxes’. The draftsman has also used the expression ‘royalty’, but it is con- 
ceded by Mr. M. V. Desai on behalf of the plaintiff that the suitis by a landlord 
against his tenant, that the lease creates the relationship of landlord and tenant, 
and that what is due by the defendant to the plaintiff is rent, and not royalty. 
It is clear, therefore, that the suit is primarily to enforce liability of the defendant 
in respect of rent due under the lease; and in prayers (c) and (d) of the plaint the 
plaintiff wants a decree for Rs. 8,229-7-0 which is the amount due in respect of 
taxes, and a decree for Rs. 40,000 which is the amount due for arrears of rent; 
and in prayer (¢) of the plaint the plaintiff deals with his charge and prays that the 
right, title and interest of the defendant in the hotel belonging to him be sold in 
default of payment of the sum of Rs. 40,000 which he has clai under the lease. 
Reading, therefore, the plaint as a whole there can be no doubt that the suit is sub- 
stantially and primarily for recovery of arrears of rent due by the defendant. The 
plaintiff undoubtedly also wants the assistance of the Court to recover that rent 
by the mode mentioned by him in prayer ¢)oftheplaint; and themodeof recovery 
which he has decided upon is the mode fixed between the parties under the lease, 
viz. by enforcement of the charge given by the defendant to him. 

It is difficult to understand how this suit can be characterized as any other than 
a suit forthe recovery ofrent. It is unnecessary in our opinion to characterize the 
suit in order to attract the wider jurisdiction of theSpecial Court, viz. a suit relat- 
ing to recovery of rent. Mr. Desai says that the suit is primarily to enforce the 
charge, and as the Rent Act does not confer jurisdiction upon special Courts to 
pass decrees in respect of charges, the special Court would have no jurisdiction to 
try the suit. Now, even when a suit is filed to enforce a mortgage, primarily and 
essentially it is a suit to recover a debt, and in that suit to recover a debt the 
plaintiff seeks the assistance of the Court to enforce the security which has been 
given by the defendant for payment of that debt. The learned Judge has taken 
the view that once the arrears became due and payable by the defendant, they 
constituted a debt, and therefore the suit is to recover a debt, and not to recover 
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to the landlord, but the nature of the debt is rent due for use and occupation of the 
premises let out to him, and what s. 28 of the Rent Act does is to confer jurisdiction 
' upon the special Courts to try all suits in respect of debts which are debts arising 
> out of arrears of rent. Therefore, it would not be sufficient for the plaintiff to 
į contend that this is a suit to recover a debt; but he must go further and satisfy 
j us that the debt which he is claiming does not arise by reason of the relationship 


) rent. When a tenant is in arrears of rent, in one sense it is true that he owes a debt 


between the plaintiff and the defendant of landlord and tenant, and that the nature 
of the debt is not arrears of rent due by the defendant to the plaintiff. 

It is then urged that s. 16 of the Civil Procedure Code prevents the Civil Judge’s 

\ Court at Wai from having jurisdiction to trythis suit. It is urged that the pro- 
perty in respect of which the charge is sought is situate in Bombay, and therefore the 
Civil Judge’s Court at Wai would have no jurisdiction to try the suit. Section 28 
of the Rent Restriction Act confers jurisdiction upon the special Courts set up 
by that section notwithstanding anything contained in any law; and notwith- 
standing that by reason of the amount of the claim or for any other reason the suit 
or proceeding would not but for the provision be within its jurisdiction, the special 
Court would still have jurisdiction to try suits and proceedings mentioned in that 
section. 

Therefore, the only question that has to be determined is, is the suit of the nature 
contemplated by s. 28? If the suit is of that nature, then the rules with regard to 
the jurisdiction laid down in the Civil Procedure Code have no application. It is 
not permissible to ask the further question as to whether the special Court set 
up under s. 28 has the necessary pecuniary jurisdiction or even the necessary 
territorial jurisdiction. It must not be forgotten that Courts set up under s. 28 
are special Courts with exclusive jurisdiction with regard to a particular subject- 
matter and their jurisdiction arises, not by reason of any pecuniary or territorial 
consideration, but their jurisdiction arises by reason of the subject-matter bemg 
of the nature mentioned in s. 28: Therefore, in order to determine the jurisdiction 
of the special Court, the only thing that has to be looked at is the subject-matter 
of the suit ; and if the subject-matter of the suit is that which is described in s. 28, 
then the special Court has jurisdiction, and no further question as to its pecuniary 
or territorial jurisdiction can arise. 

It is then urged that the question as to whether the plaintiff is entitled to a charge 
is not a question that arises under the Rent Act, nor is it a question with regard 
to which jurisdiction has been conferred upon the special Court. In our opinion 
8. 28 confers jurisdiction upon the special Court not only to decide the questions 
referred to in that section, but also all matters which are incidental or ancillary 
to the determination of those questions. 

The main question as already pointed out in the suit is, whether any rent is due 
by the defendant, and what is the quantum of the rent. Having decided that 
question, it would only be then that the Court will have to consider, as incidental 
or ancillary to the decree to be passed for rent, as to whether a charge should be 
given to the plaintiff, and whether, in default of the defendant satisfying the decree, 
the charge should be enforced. 

There is direct authority for the proposition that the special Court set up under 
8.28 of the Act has jurisdiction not only to decide questions referred to in 
that section, but also matters incidental and ancillary to those questions: In 
Importers and Manufacturers Lid. v. Pheroxe Framrozxe Taraporewalla' there was an 
interesting case which went up before the Supreme Court. In that case the plain- 
tiffs had filed the suit for possession and compensation against their tenant and 
defendant No. 2, who claimed to be a sub-tenant. The plaintiffs did not 
recognise the sub-tenancy and contended that defendant No. 2 was a trespasser, 
and they were entitled to compensation from defendant No. 2 for use and occupation 
of the premises. This Court Feld that the plaintiffs can not only agitate the ques- 
tion as between themselves and the tenant in the Small Cause Court, which was the 
special Court constituted under s. 28 of the Rent Act, but they can also agitate the 
question between themselves and defendant No. 2. Defendant No. 2 appealed to 


1 [1958] S. C. R. 236. 


550 THE BOMBAY LAW REPORTER. [voL. LVI. 


the Supreme Court, and the Supreme Court held that as far as the question of | 
compensation was concerned, it was incidental and ancillary to the claim for posses- | 
sion and therefore the Small Cause Court had jurisdiction to try that suit; and } 
even with regard to the question of possession as between the plaintiffs and 
defendant No. 2, the Supreme Court held that all rights between the parties should ` 
be finally determined in the suit, and therefore the Court had jurisdiction to 
determine the question of possession even between the plaintiffs and defendant 
No. 2 upon whom the plaintiffs looked upon as a trespasser. { 

The position is identical here. If a claim for compensation is incidental and | 
ancillary to a claim for possession, the claim for a charge in respect of a decree for | 
arrears of rent is also incidental and ancillary to that decree. If the Court has / 
jurisdiction to pass a decree for rent, the Court must have equally jurisdiction to ' 
determine the mode in which the plaintiff can recover the decretal amount. A 
claim for a charge is nothing more than a claim to have the decree, if obtained, 
satisfied in a ‘particular manner. 

In any view of the case it is difficult to understand how this Court can poasibly 
decide the questions which arise in this suit. The defendant has contended that the 
standard rent of the premises is not Rs. 12,000, but much less. He has contended 
that he has made part payments which have not been acknowledged by the plain- 
tiff. Therefore, the main question which this Court will be called upon to determine 
in this suit is, what is the standard rent and what is the quantum of rent which the 
defendant is liable to pay fo the plaintiff. Unders. 28 the jurisdiction of this Court 
is pad eed ousted with regard to the determmation of these questions; and 
therefore if we were to hold that the Court has jurisdiction to try the suit, we would 
really be holding that this Court has jurisdiction to try questions which the Legisla- 
ture has set up a special Court to determine. 

- Mr. Desai relied upon two decisions of this Court; one is the decision of Mr. 
Justice Tendolkar reported in Urmilabat v. ee a and the other 
is the decision of the appellate Court reported in Gover v. Ramrichpal? where 
we were considering the effect upon the jurisdiction of this Court of s. 12 of the 
City Civil Court Act; and what was held in those two cases was that suits on 
mo in respect of land situated outside the ordinary jurisdiction which were 
cognizable by this Court before the City Civil Court Act was enacted continued to 
be cognizable by this Court, because under the Bombay City Civil Court Act 
jurisdiction has not been conferred upon the City Civil Court to try suits of that 
nature. Now, when one looks at the Bombay City Civil Court Act and thescheme 
of the Bombay Rents, Hotel and Lodging House Rates Control Act the position 
becomes amply clear. Under s. 8 of the City Civil Court Act power is given to the 
State Government to issue a notification conferring jurisdiction upon the Court 
to try, receive and dispose of all suits and other proceedings of a civil nature the 
value of the subject-matter of which does not exceed the amount mentioned therein; 
and this notification may be issued notwithstanding anything contained in any law; 
and under s. 12 of the Act, notwithstanding anything contained im any law, the 
High Court shall not have jurisdiction to try suits and proceedings cognizable 
by the City Civil Court. 
` The first distinction which is obvious is that s. 8 does not set up a special Court 
with exclusive jurisdiction ; it sets up a civil Court with a particular pecuniary 
jurisdiction ; and the position of the City Civil Court is like that of the other civil 
Courts in the State and all rulesas to jurisdiction contained in the Civil Procedure 
Code apply to the City Civil Court. Therefore, in both these decisions what we held 
was that s. 16 of the Civil Procedure Code applied to the City Civil Court; and if 
the property was not situate within the jurisdiction of the City Civil Court, the 
City Civil Court could not entertain a suit to enforce a se te merely because the 
pecuniary limit was not exceeded in the mortgage suit. Further, s. 12 provides 
that the High Court has no jurisdiction to only those suits which are cogni- 
zable by the City Civil Court. Therefore, the Bombay City Civil Court Act takes 
away a part of the jurisdiction which the High Court and confers it upon this 
new Court; but to the extent that the jurisdiction is not conferred upon the City 
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Civil Court, the jurisdiction of the High Court continues unimpaired. Section 12 
does not contain any prohibition against the High Court trying any particular 
or specific kind of suit or deciding or determining any particular question. Asfaras 
the test to be applied in order to determine the jurisdiction of the High Court 
when one considers the Bombay City Civil Court Act is, is a icular suit cogniza- 
ble by the City Civil Court; if it is not, then the jurisdiction of the High Court 
continues. But the test to be applied when considering the Bombay Rents, Hotel and 
Lodging House Rates Control Act is entirely different. The question thereis: what 
is the nature of the suit; what are the questions to be determined; and if the 
nature of the suit is that of a suit relating to the recovery of rent or possession by 
landlord and tenant, or it relates to any question that arises under the Act, then 
under s. 28 there is an express prohibition against Courts other than the named 
Court trying the suit or determining that question. Therefore, applying that test 
to the matter before us what we have to ask ourselves is, does this suit involve 
any question which can solely be determined by the special Court? In our opinion 
the only answer to that question can be, that it undoubtedly does. As already 
pointed out, the principal question is the question of determination of rent; that 
question arises between a landlord and tenant, and the suit is expressly filed to 
recover rent after it is determined by the Court. This Court has no jurisdiction 
either to determine the rent or to give relief to the landlord in respect of the rent; 
and the relief which the landlord seeks is not the wider relief relating to the re- 
covery of rent but the recovery of rent itself due from the tenant who has failed to 
pay rent. Therefore, in our opinion, with respect to the learned Judge who tried 
the suit, the Court hasno EE to try the suit; and therefore the appeal must 
be allowed and the suit will be dismissed. 

There are one or two observations which we would like to make. We were told 
by Mr. Desai that his client applied to the Civil Judge, Junior Division, Wai, for 
fixation of standard rent, and this was by an application No. 55 of 1950. Now, 
we are in 1954; and we are told that that application has not yet been disposed of. 
To delay applications made for fixation of standard rent under the Rent Restriction 
Act is to defeat the very purpose of the Act. The Act was put on the statute book 
—as far as the tenants are concerned—in order to give them speedy relief. That 
is why the Legislature set up special Courts and conferred exclusive jurisdiction 
upon those Courts. If a simple application like an application for fixation of 
standard rent may be kept pending for about four years, it seems to us that it 
was futile for the Legislature to set up special Courts and to confer upon them 
special jurisdiction to dispose of cases arising under the Act. Ordinary civil Court 
would have disposed of this matter much earlier. 

We, therefore, direct that in the event of the plaintiff filing a suit for recovery 
of rent and possession in the Wai Court, which is the Court having jurisdiction, 
that Court will dispose of the suit with utmost expedition. We have every sym- 
pathy for the plaintiff who has been oe of hisrentand has been kept out of 
his premises, and who has come to this Court and has been told by is Court 
that it has no jurisdiction to deal with his matter and to give him the necessary 
relief. 

As questions of jurisdiction are always difficult questions to decide, and as the 
question whether a suit to enforce a charge will be Se hepa by this Court or not 
has arisen for the first time in this appeal, we cannot blame the plaintiff for having 
come to this Court in the belief that as this Court had jurisdiction in the past it 
would have jurisdiction even after the passing of the Rent Restriction Act. One 
learned Judge of this Court has taken the view that this Court has jurisdiction. 

In the circumstances, we think that the fairest order to make with regard to costs 
will be that there will be no order as to costs throughout. The order of Mr. Justice 
Desai directing the defendant to pay the costs of the issue is set aside. 

Liberty to the appellant’s attorneys to withdraw the sum of Rs. 500 deposited 


a COU Appeal allowed. 
Attorneys for appellant: Crawford Bayley & Oo. 
Attorneys for respondent: Aibara & Oo. 
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Bofore the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Shah. 

THE UNION OF INDIA v. HASANALI MAHAMED HUSSEIN SHARIFF.* 

Foreigners Act (XXXI of 1946), Sec. Xa) (1)—Katernment of foreigner—Who is a foreigner—A 
foreigner holding a naturalisation certificate is British subject—Indian NawraHsation Act 
(VIL of 1936)—British Nationality and Status of Aliens Act, 1914, Sec. 27—Constitution of 
India, art, 278 (2)—General Clauses Act (X of 1807), Sec. 0—Effect of repeal of Indian Natura- 
lisation Act by President. 

The Foreigners Act, 1946, does not authorise the Government to extern all non-citizens. 
The only person who could be externed under the provisions of the Act is a person who isa 
foreigner as defined by the Act. Hemoe, it is possible for a person not to be a citizen and 
yet not to be a foreigner within the meaning of the Act. 

The plaintiff's father, who was born at Yesd in Iran but settled in business in Bombay, 
took out a naturalization certificate under Act XXX of 1852 from the British Government 
of India, on July 21,1915. On April 18, 1920, the plaintiff (son) was born to him. Some- 
time afterwards the plaintiff's father retired to Yerd. On October 22, 1951, the Union 
Government issued an order, under s. 8(2) of the Foreigners Aot, 1946, directing the plaintiff 
to quit India from the port of Bombay and not to re-enter India afterwards. In a suit to 
challenge the validity of the order :— 

Held, declaring the order to be invalid, (1) that by virtue of the naturalization certificate 
the plaintiff's father should be deemed to be a natural-born subject of His Majesty, as if he 
had been born within the territories subject to the Government of India; 

(2) that by virtue of s. 7(1) of the Indian Naturalization Act, 1926, the certificate made 

.the plaintiffs father a British subject, which status he passed on to the plaintiff on the 

latter’s subsequent birth under s. '7(2) of the Act; 

(8) that inasmuch as the plaintiffs father had the privilege or right as a British subject 
not to be under a liability of being externed from India at the time the plaintiff was born, 
that right or privilege could be exercised by the plaintiff also ; 

(4) that for the same reason the plaintiff became a British subject as defined in s. 27(a)(1) 
of the British Nationality and Statusof Aliens Act, 1914, in other words, he could be looked 
upon as a natural-born British subject; and, 

(5) that the repeal of the Indian Naturalization Act of 1926 by the President in exercise 
of power under art. 272(2) of the Constitution of India did not affect the rights and privileges 
acquired by any person under the repealed law in absence of indication to the contrary. 

Tua plaintiff sued for a declaration that he was and continued to be a national 
and citizen of India. He also sued for a declaration that his registration as a 
foreigner in 1946 under the Registration of Foreigners Act, 1989, was null and void 
and of no effect and was not binding on him. He also sought relief to the effect 
that his registration as a foreigner should be cancelled or expunged from the 
Sete of Foreigners. 

he plaintiff’s case was that he was born in Bombay on April 18, 1920, and 
since his birth had been in Bombay and had not left the territories of India. He 
had been married in India, and had two wives and three children, all of whom resid- 
ed with him in Bombay. He wenton to say that he had been a resident of Bombay 
and was domiciled in India and he had made Bombay his permanent home where 
he carried on business of running restaurants and hotels. He claimed to have 
been a British subject prior to the independence of India and coming into force of 
the Constitution of India and claimed that he became and now was a national 
and citizen of India under the relevant provisions of the Constitution. 

The plaintiff’s father Mahomed Hussain Haji was born at Yezd in Iran in 1880. 
He came out to Bombay in 1906, and started business in running restaurants and 
hotels. He settled down in Bombay. On July 21, 1915, Mahomed took out a 
naturalization certificate from the British Government of India under Act XXX 
of 1852, which deemed him to be a naturalborn subject. Under that certificate he 
became a British subject. That certificate remained in force ever since its grant. 
The plaintiff was born on April 18, 1920. Some time before the suit Mahomed 
went back to Yezd, where he lived in retirement. He also alleged in the plaint 
that his father was domiciled in Bombay and owned hotels and restaurants in 
Bombay. His father retired from the restaurant business sometime back. He also 
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claimed to be domiciled in Bombay on the ground that at the time of his birth 
his parents, or either of them, were domiciled in Bombay. He further stated that 
in any event for a period of more than five years prior to January 26, 1980, i.e. 
on the coming of the Constitution into force he was residing in Bombay and 
therefore he houd, at any event, be deemed to be a citizen of India under art. 
5 of the Constitution. 

The plaintiff stated that in 1948 he became seriously ill and his father sug- 
gested that he should go to Iran for a change and to recoup his health. At that 
time, according to the plaintiff, an application was made by his father for an 
Iranian passport, and the plaintiff was asked to sign that application. In that 
passport it was stated that the birthplace of the plaintiff was Yezd, in Iran. Ac- 
cording to the plaintiff that statement was incorrect and untrue. The application 
form was filled in, not by the plaintiff, but by bis father without the knowled 
of the plaintiff, and that the plaintifs father did so in order to obtain an Iranian 
passport to enable him to go to Iran. The plaintiff did not, however, go to Iran and 
did not make any use of that passport. 

In 1946, it appeared, the plaintiff went to Karbala, Iraq, and returned to Bombay 
after a few months. On his return he was asked by the police authorities in Bom- 
bay to register himself under the Registration of Foreigners Act. The plaintiff 
said that he got himself so registered under the belief that it was necessary to 
pee any action being taken against him by the police. He also alleged that 

is being registered as a foreigner was due to misappreciation of true facts and of the 
legal position. 

‘The plaintiff then went on to state that in February 1951 he was arrested by the 
Police Commissioner under an order made by the Government of India under 8. 8 
of the Foreigners Act, asking the plaintiff not to remain in India after the expiry 
of one month from the date of the service of the order upon him, and to depart 
from India from the Port of Bombay, and thereafter not to re-enter India. The 
plaintiff made representations thereafter to the Government of India and Govern- 
ment of Bombay, but his representations were rejected. The plaintiff then filed a 
petition in the High Court, being Misc. Petition No. 846 of 1951, praying that the 
order made against him tade e Foreigners Act on October 22, 1951, was ultra 
vires the Union of India and was illegal and not binding on the plaintif. That 
petition was dismissed by Tendolkar J. on July 8, 1951, on the ground that there 
were disputed questions of factinvolved in the matter and the Court, as it was deal- 
ing with writ petitions, would not take evidence, and also on the ground that the 
questions that arose on the petition could properly be dealt with in a regular suit. 

The plaintiff thereafter gave notice to the defendant under s. 80 of the Civil 
Procedure Code. After giving that notice he went to Goa and lived there for 
about a month when a representative of the Bombay City Police proceeded to Goa 
and got him arrested there by the Goa Police who removed him from the terri- 
tories of Portuguese India and left him on Castle Rock, Bombay. At Castle 
Rock the plaintiff was taken over by the Bombay Police and kept under detention. 
The plaintiff's wife filed a petition in the High Court against the Commissioner of 
Police challenging that order of detention. A few days thereafter the plaintiff 
was served with the grounds of detention under the Preventive Detention Act. 
He filed a petition in the High Court being Misc. Petition No. 471 of 1952, in which 
he challenged that petition: an interim order was passed e ing the plaintiff 
on bail and allowing him to stay in Bombay on certain terms recorded in that order 
which was miie os Septentee 26, 1952. The plaintiff, however, was unable to 
raise the required bail and all along continued to remain under detention. The 
plaintiff based his case mainly on the ground that he bad all along been a natio- 
nal and citizen of India and was entitled in the exercise of his fun ental rights 
to remain in and move about in the territories of India. 

On October 22, 1951, the Government of India, in their Ministry of Home 
Affairs, issued the following order: 

“In exercise of the powers conferred by sub-s. (2) of s. 8 of the Foreigners Act 1046 (XXXI 
of 1948), the Central Government is pleased to direot that the foreigner known as Mr. 
Hamry MOHAMAD Hasaare SHARIF, an Iranian national. 
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(1) Shall not remain in India after the expiry of one month from the date on which this 
order is served on him, 
(2) Shall depart from India by the Port of Bombay, 
(8) Shall not thereafter re-enter India.” 
The plaintiff filed this suit on October 6, 1952, praying inter alia that the above 
order was ultra vires, illegal, null and void and was not binding on the plaintiff. 
In the written statement the defendant raised various contentions, one contention 
being that a proper notice as required by s. 80 of the Civil Procedure Code was not 
given by the plaintiff to the defendant prior to the filing of the suit. It was also 
contended that the suit was barred by limitation. On the merits the defendant 
denied, or did not admit, all the statements of facts made by the plaintiff. The 
case of the defendant was that the plaintiff was at all material times a foreigner 
and his nationality was Iranian. Fhe defendant relied on the facts that the 
pent was actually holding the Iranian passport and an Iranian identity card- 
e contention raised was that under the law no Iranian national could, 
under any circumstances, or in any manner, disclaim or deny his nationality except 
by making a formal application to the Government of Iran and obtaining their 
consent in the prescribed form. It was alleged that under art. 9 of the Constatution 
the plaintiff voluntarily acquired the citizenship of a foreign State, viz. Iran, and 
he was therefore not entitled to claim any right as a citizen of India. The defend- 
ant also denied that the plaintiff’s father had been living in Pang since the 
last 40 years or that he had been domiciled in Bombay or residing there. The 
defendant also denied that the plaintiff’s father owned hotels and restaurants in 
Bombay. The defendant denied that the plaintiff was a national and citizen of 
India. 
The suit was heard by Desai J., who delivered the following judgment on 
August 18, 1953. 


Desar J. [His Lordship, after dealing with questions of fact arising in the case, 
proceeded.]. The principal questions that arise for my determination are (1) 
whether the plaintiff was horn in Bombay ; (2) whether the plaintiff had a domicile 
in India as required by art. 5 of the Constitution ; and (8) whether he is a citizen 
of this country. The first of these questions has ees considered by me 
and I have held that the plaintiff has failed to prove that he was born in Bombay. 

That brings me to the principal question to which I have to address myself: 
Was the domicile by origin of the plaintiff in India? To put it differently : Was 
the plaintiff’s father domiciled in India when the plaintiff was born ? 

- Reliance was placed on behalf of the plaintiff on art. 6 of the Constitution 
which is as follows ; 

“g. At the commencement of this Constitution, every person who has his domicile in the 
territory of India and— 

(a) who was born in the territory of India; or 

(b) either of whose parents was born in the territory of India; or 

(c) who has been ordinarily resident in the territory of India for not lees than five years imme- 
diately preceding such commencement, shall be a citizen of India,” 
It was argued by Mr. Peerbhoy that the plaintiff had succeeded in PEE 
that at the time of his birth in or about 1920 his father was domiciledin India a 
the result was that the plaintiff's domicile of original was, therefore, in India. 
It was also urged that there was satisfactory evidence to show that the plaintiff 
had been ordinarily resident in India for not less than five years prior to the com- 
mencement of the Constitution. The argument proceeded that whatever view I 
may take of the plaintiff's evidence, and even if I am not satisfied that the 
plaintiff was born in Bombay, there was satisfactory evidence on the record to 
show that at the latest in 1918 and thereafter the plaintiff’s father was domiciled 
in India. Reliance in this behalf was placed on the certificate of naturalisation 
obtained by the plaintiff’s father in 1915 in which it was stated that the plaintiff’s 
father, the holder of the certificate, desired permanently to settle in Bombay. 
Reliance was also placed on the application for the passport made by the plaintiff's 
father in 1926. nsiderahle reliance was placed on the passport issued to the 
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laintiff’s father in 1926 in which it was stated that the domicile of the plaintiff's 
ather was Bombay. It was also urged that the on eee records relied on by 
the defendant did go to show that the plaintiff’s father used to come very often to 
Bombay even after 1946 and it was only as late as 1945 that he was registered as 
a foreigner. It was also pointed out that there was evidence to show that the 
laintiff’s father had been doing business in Bombay for many years as appears 
m the certificate of naturalisation and the evidence of the plaintiff in that ehalf. 
Then it was stated that there was the additional factor that in and after 1918 a 
number of children were born to the plaintiff’s parents in Bombay. On the other 
hand it was argued by Mr. J. C. Bhat, learned counsel for the defendant, that the 
naturalisation certificate did not prove the domicile of the plaintiff’s father but it 
could only be regarded as a piece of evidence to show that the laintiff’s father had 
in an application resed his desire to settle in Bombay and on that a certificate 
of naturalisation had been issued. It was argued that the certificate was not per se 
evidence of domicile of the plaintiff’s father or of his intention to settle permanently 
in Bombay. Now I do that the naturalisation certificate cannot per se be 
regarded as conclusive evidence of the fact relating to the intention of the plaintiff’s 
father to settle permanently in Bombay as therein mentioned, and I accept the 
argument of learned counsel that the certificate should not be treated as conclusive 
evidence on the question of domicile. At the same time I must observe that as was 
pointed out by Lord Atkin in Wahl v. Attorney-General’, which is a leading case on 
the question, that it is evidence to which certain importance must be attached. 
At p. 885 of the report the learned Law Lord observed as follows :— 

“I am far from saying that an application for naturalisation is not a matter to be carefully 
considéred as part of the evidence in a case of domicile, but tt must be regarded, as one of the 
totality of facts, and it cannot assume the dominant importance attached to it in the Judgment 
of the trial judge.” 

An examination of that case clearly shows that Rowlatt J. who tried the case had 
treated the naturalisation certificate almost as conclusive evidence on the question 
of domicile. The matter was argued in the Court of Appeal ona different point 
and it was in those circumstances that the decisions of Rowlatt J. and of the Appeal 
Court were reversed by the House of Lords. But the judgment delivered in that 
case by the House of Lords does go to show that the statement relating to the in- 
tention of the person see ing naturalisation would be a factor and an important 
piece of evidence which the Court must carefully consider. Although nationality 
is not conclusive as to domicile, it is an important factor in proof of animus and 
must be considered along with the other facts and circumstances of the case. 
It was argued by learned counsel for the defendant that the next piece of docu- 
mentary evidence was what happened in 1926 and that there was nothing to show 
that between 1915 and 1926 the plaintiff’s father had been a resident in Bombay 
with a desire to permanently settle in Bombay. Reliance was also sought to be 
placed on what was called subsequent conduct of the plaintiff's father. Now, the 
plaintiff’s statement that the plaintiff’s father had lived in Bombay for more than 
40 years and had in fact been compelled to leave Bombay in 1951 by police autho- 
tities, and that he lived in Bombay till that year, has not been seriously challenged 
in his cross-examination on behalf of the defendant nor was any attempt made by 
the defendant to lead evidence to the contrary. All that was done in that behalf 
was to rely on the registers maintained by the Special Branch of the C. I. D. I 
do not think there is anything in the subsequent conduct of the plaintiff’s father 
that affects the present question, except that he got himself registered as an Iranian 
national in 1943. Nationality and domicile are quite different conceptions and I 
am not now considering the question of nationality of the plaintiffs father but 
am inquiring into his domicile at the time of the birth of the plaintiff. As to the 
contention that there was no evidence showing that the plaintiff’s father had per- 
manently settled down in Bombay I think there is satisfactory evidence to show 
that the plaintiff’s father acquired domicile in Bombay and had his residence in 
Bombay for many years prior to 1915 and also for more than 80 years after 
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1915. There is also satisfactory evidence to show his desire to settle permanently 
in Bombay. That there was this desire on his part, at least in 1915, could not be 
and has not been seriously challenged. There is also satisfactory evidence to show 
that the plaintiff's father was doing business in Bombay. That he was Uriak 
in Bombay for many years is also proved from the evidence of Haji Mahom 
Kazimi, the President of the Anjumane-Fatuwat-e-Yezdian. There is also evi- 
dence to show that he owned a number of restaurants in Bombay. After solemnly 
declaring his intention to settle down permanently in Bombay he continued to. 
reside in Bombay. A number of his children were oe in Bombay between 1916 
and 1922. I must in this connection refer to an argument advanced on behalf of 
the defendant that the plaintiff had not established the identity of the person in 
whose favour the passport relied on by the plaintiff (as given to his father) was 
issued in 1926 and that the identity of the person who obtained the naturalisation 
certificate was also not established as that of the plaintiff’s father. This was based 
ona flimsy foundation. When evidence was recorded in respect of these documents 
no suggestion at all was made that the documents did not relate to the plaintiff’s 
father. But what is more: when the three documents, (the copy of the naturalisa- 
tion certificate, the application for passportand the ie are read together, 
they show that the naturalisation certificate was obtained by the plaintiffs father 
and that the application for obtaining this passport was also made by the plaintiff’s 
father. Reliance was sought to be placed on some difference in dates of births and 
names. But this suggestion obviously overlooked the fact that the date of the 
naturalisation certificate is mentioned in the passport and the passport bears the 
picture of the plaintiff’s father. In my opinion there is no substance in this con- 
tention. After considering all the evidence on the point I am satisfied that the 
plaintiff’s father had made Bombay his permanent home. In any case in or about 
1920 at the time of the plaintiff's birth and after the plaintiffs birth his father 
was domiciled in Bombay and the plaintiff, therefore, obviously acquired his domi- 
cile by oh en in Bombay. The argument on this question was advanced not so 
much on the law applicable as to facts which were disputed and inferences to be 
drawn from those facta Then there is undisputed evidence on the record of this 
case that for more than five years prior to January 26, 1950, the plaintiff was re- 
siding in Bombay. He has all along been carrying on business in Bombay during 
this period. The effect of the evidence is that the domicile of the plaintiff’s father 
when the plaintiff was born was in India. It follows that the plaintiff’s domicile 
of origin is India. JI am also satisfied that the plaintiff was ordian residing in 
Bombay for more than five years prior to January 26, 1950. These facts are suf- 
ficient to establish that the plaintiff acquired citizenship of India, on January 26, 
1950, under art. 5 of the Constitution. And if he is a citizen of India he cannot be 
regarded as a foreigner and no valid order can be made against him under the 
Foreigners Act. 

But the Union contends that the domicile of the plaintiff is not in this country; 
that it is neither his domicile of original nor domicile of choice. The key-stone of the 
arch, however, is that in 1946 the plaintiff was on his own admission an Iranian 
national and could not and did not become a citizen of this country when the Con- 
stitution came into operation on January 26, 1950. His “Iranian passport and 
Iranian identity card and registration under the Foreigners Act as an Iranian 
national and a foreigner” were the aspects on which reliance was mainly placed 

‘in the written statement oft he defendant. Some attempt was made in the cross- 
examination of the plaintiff and also by leading some evidence on behalf of the 
defendant to show that the plaintiff must be deemed in any event to have lost his 
domicile of origin by his own acts. It is true that this evidence shows that the 
Pea sometime in 1946 purchased a property in Iran and regarded himself as an 

ian national. But this evidence falls far short of establishing that the plaintiff 
had chosen another domicile in substitution of his domicile of origin, or had volun- 
tarily acquired the citizenship of any foreign State. I shall presently advert to 
the question of voluntary acquisition of foreign nationality. 

It was urged on behalf of the Union that in any event the plaintiff must be 
deemed to have lost his domicile of origin even if it be held to have been at one time 
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in India. Now, thepresumption is always against change or substitution of domi- 
cile, and when domicile of origin is fixed, the change in it can only be established 
if it ig shown that residence in another country and the intention thatitshall be 
permanent are both present. It is important, therefore, to appreciate in all cases 
of this nature the content of animus manendi. Every person has a domicile at 
every period of his life, and no person has more than one domicile at one time. 
The question before me is not one of equating the present home of the plaintiff 
with his domicile but of appreciating and giving effect to the facts that his domicile 
of origin is in India and his continuous residence in this country. 

Some stress was laid by Mr. J. C. Bhat on the fact that the plaintiff was on his 
own declaration registered as an Iranian national in 1945 and it was urged that 
this would have the effect of doing away with his Indian domicile. The question 
arises: Can such a statement or admission result in loss of a person’s domicile 
of origin? At most and at best such a declaration can be regarded as some evidence 
and would have to be considered by the Court along with other evidene touchin 
the content of animus manendi. The evidence, however, is all the other way an 
there is no material in support of the contention pressed on behalf of the Union 
except the Iranian nation ity of the plaintiff. A pence having an Indian domicile 
may yet be a foreign national. It been held in England that the fact that 
in case of such a person there was a danger of deportation under the Aliens Act 
does not affect the question of his domicile. Nationality and domicile are two 
different conceptions. It is not difficult to conceive of a case of a person who may 
be a national of one country but domiciled in another. This is one of those questions 
where broad generalization is undesirable. The framers of our Constitution 
appear to have in enacting art. 5 proceeded on the principle that domicile should 
be regarded as a governing factor in determining a person’s qualifications for 
becoming a citizen of India, in any case until the Parliament exercises its plenary 
powers under art. 11 of the Constitution and lays down more elaborate rules 
affecting acquisition and termination of citizenship. 

It was but faintly contended by Mr. J. C. Bhat on behalf of the Union that the 
plaintiff, by virtue of art. 9 of the Constitution, could not acquire citizenship 
of India at the commencement of the Constitution. The contention was that 
he had voluntarily acquired the citizenship of a foreign country, viz., Iran, and 
was therefore not cnititled to claim any right as a citizen of India. The plea was 
taken in the written statement of the defendant and a specific issue was raised 
on this question. It is important to appreciate, however, that before the case 
of a person can be taken out of the operation of art. 5 by virtue of art. 9 of the 
Constitution, the person must be shown to have voluntarily acquired the citi- 
zenship of a foreign State. The evidence of the registration of the plaintiff as 
a foreigner or of the fact that he regarded himself as an Iranian national is not 
sufficient to prove that he had voluntarily acquired citizenship of Iran. The 
emphasis in art. 9 is on the words “‘voluntarily” and “acquiring.” The article 
cannot apply to a case of mere admission by a person that he is a foreigner but 
only to those cases where either by naturalisation or direct grant by a foreign 
State or some act of a like nature there is actual voluntary acquisition of citizen- 
ship of a foreign country. Voluntary acquisition of nationality can mly be by 
some positive act sufficient for acquiring the nationality of the foreign State in 
question, and in accordance with the laws of that State. The present contention 
of the Union must, therefore, be negatived. 

A very interesting and important argument was further advanced by Mr. Peer- 
bhoy, learned counsel on behalf of the plaintiff. It related to the three categories 
of o envisaged by the Constitution. These are (+) citizens, (tt) foreigners 
and (iii) persons who are not citizens but at the same time not foreigners. The 
contention was that the plaintiff was not a foreigner within the ambit of the 
definition of the expression ‘foreigner’ in the Foreigners Act (XXXI of 1946). 
The argument was founded on the contention that the plaintiff was a natural 
born British subject as defined in sub-ss. (2) and (3) of s. 1 of the British Nationality 
and Status of Aliens Act, 1914. The definition of a “foreigner” in the Act of 1946 
excludes a natural born British subject as defined in the English Act. The defini- 


Loy 


558 THE BOMBAY LAW REPORTHR. [VOL LVI. 


tion of “foreigner” in the Act of 1946 lays down inter alia that such a n is 
not.a foreigner, within the meaning of that Act. It is not recessary for me to 
consider the interesting ent which was advanced by learned counsel for the 
plaintiff in view of my finding that the plaintif was not born in India. As I have 
already stated, on the evidence before me it must be held that the plaintiff was 
born at Yezd in Iran. He cannot be r ed as a natural born British subject. 

Limitation was one of the pleas raised on behalf of the defendant. That plea 
was only directed to the relief sought in prayer (a) of the plaint. The argument 
was that if the plaintiff wanted to file a declaratory suit in respect of prayer (a), 
he should have done so within six years from March 4, 1946, which was the date 
of the plaintiff’s registration as a foreigner. The plaint in this suit was declared 
on October 6, 1952. On the other hand it was contended on behalf of the plaintiff 
that in any event the plaintiff had filed a petition in this Court in which he had 
raised the same question; and moreover the period of two months’ notice requir- 
ed under s. 80 of the Civil Procedure Code would have to be excluded in computing 
the period of limitation. It appears to me that even if art. 120 were to apply 
as argued on behalf of the defendant, the period during which the petition fled 
by the plaintiff was pending in Court and the period of two months relating to 
the notice under s. 80 of the Civil Procedure Code must be excluded, and the plain- 
tiff’s suit is within the period prescribed by the law of limitation. J may observe 
that the plea of limitation was not in respect of the other reliefs. 

It was next ed that the suit was liable to be dismissed as the notice under 
8. 80 of the Civil Procedure Code was bad. The argument was that it was bad 
both as to form and substance. It was suggested that the notice should have been 
addressed to the Union of India, and, having been addressed to the Secretary, 
Ministry of Home Affairs, Government of India, at New Delhi, it was not addressed 
to the proper party. I do not see any substance in this contention. It was then 
argued that there was no averment in the notice in respect of the contention of 
the plaintiff thet he was not a foreigner within the definition of that expression 
in the Registration of Foreigners Act, 1946. There also it does appear to me 
that in para. 6 of the notice under s. 80, a copy of which notice is annexed 
as exh. Ë. to the plaint, the plaintiff has stated that he was seeking a declaration 
that his registration as a foreigner was null and void and not binding on him 
in the circumstances which he had already set out. The plea, therefore, does not 
survive. 

There will, therefore, be a decree in favour of the plaintiff in terms of prayers 
(a), (b), (c), (d) and (e) of the plaint. The defendant will pay the plaintiff’s costs 
of the suit. 

The defendant appealed. 


K.T. Desai, with R. J. Joshi, and P. R. Vakil, for the appellant. 
A. A. Peerbhoy, with C. J. Shah, for the respondent. 


Cuacisa C. J. This appeal arises out of a suit filed by the plaintiff to challenge 
an order dated October 22, 1951, issued by the Union of India. The order is 
issued under sub-s. 2 of s. 8 of the Foreigners Act and it calls upon the plaintiff 
not to remain in India after the expiry of one month from the date on which the 
order was served on him, and it also calls upon him to depart from India by the 
Port of Bombay and not thereafter to re-enter India. Various contentions 
were urged before the learned Judge below. The learned Judge held that the 

laintiff was a citizen of India by reason of the fact that he was domiciled in 
dia and he had been ordinarily resident in the territory of India for not less 
than five years immediately preceding the commencement of the Constitution. 
It was urged by the plaintiff that he was born in the territory of India. That 
contention was rejected by the learned Judge. Having held that the plaintiff 
was a citizen as defined by art. 5 of the Constitution, the learned Judge came to 
the conclusion that the plain tiff could not be externed under the Foreigners Act. 

Turning to the Foreigners Act, the Act does not authorise the Government to 
extern all non-citizens. The only person who could be externed under the pro- 
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visions of the Foreigners Act is a person who is a foreigner as defined by the Act. 
| “Therefore, it is possible for a person not to be a citizen and yet not to be a foreigner 
} within the meaning of the Act. Therefore, we have to be satisled that the 
| -plaintiff is a foreigner before we can uphold the order of the Government of India 
| to extern him from this country. e Foreigners Act was adapted by the Pre- 

sident under art. ma) of the Constitution, and before adaptation the material 

section was in the following terms: 
! “Foreigner” means a person who— 
| - (i) is not a natural-born British subject as defined in sub-sections (1) and (2) of section 1 
-of the British Nationality and Status of Aliens Act, 1914 or 
(ii) has not been granted a certificate of naturalization as a British subject under any law 
tor the time being in force in British India, or 
(iii) is not a ruler or subject of an Indian State, or 
(io) is not a native of the Assam tribal areas: Provided that any British subject who, 
under any law for the time being in force in British India, ceases to be a British subject shall 
thereupon be deemed to be a 3 
Now, by the Adaptation of Laws Order, 1980, cls. (ttt) and (iv) were deleted and 
and a new cl. (iii) was added to the following effect: “is not a citizen of India”. 

What is contended on behalf of the plaintiff is that even though the plaintiff 
may not be an Indian citizen, he is a British subject and therefore not a foreigner 
within the meaning of the Foreigners Act. In order to appreciate this contention 
one or two relevant facts might be stated. Both the plaintiff and the plaintifi’s 
father hail from Iran and the contention of the defendant is that both of them 
were born in a place in Iran called Yezd. The plaintiff was born on April 18, 1920, 
and the plaintiff’s father is still alive and is at present in Iran. OnJuly 21, 1918, 
a naturalization certificate was issued to the plamtiff’s father by the Government 
of India and that certificate describes him as a native of Yezd in Persia and an 
inhabitant of Bombay on June 20, 1915, and the certificate recites that he was 
born at Yezd in the year 1880, that he came to Bombay in the year 1906, that he 
was carrying on trade as a tea shop keeper and that he desired permanently to 
settle in Bombay. It further recites that the memorial presented by the memorial- 
ist was duly verified by oath on June 20,1915. The certificate, therefore, certifles 
that Mahomed Hussein Haji is deemed to be a natural born subject of His Majesty, 
as if he had been born within the territories subject to the Government of India. 
It is admitted that this certificate is still in force and has never been revoked, and 
the question that we have to consider is, what is the effect of this certificate upon 
the rights of the plaintiff who was born to Mahomed Hussein Haji subsequent 
to the grant of this certificate, because as pointed out he was born on April 
18, 1920. 

Now, this certificate was issued under Act XXX of 1852. That Act was sub- 
sequently repealed and the Indian Naturalization Act of 1926 (VII of 1926) took 
its place, and s. 7 of that Act deals with the effect of grant of certificate and sub- 
8. (1) of that section provides that a person to whom a certificate of naturalization 
has granted shall be deemed to be a British subject and be entitled to all 
the rights, privileges and capacities of a British subject born within British India 
except such rights, pes or capacities, if any, as may be withheld from him 
by the certificate. this case no right, privilege or capacity has been withheld 
from the father of the plaintiff. The right conferred upon a person obtaining 
a certificate can also be conferred upon a child who was born prior to the t 
of that certificate provided that child has been included in the certificate. en 
sub-s. (2) deals with a child born subsequent to the grant of the certificate and 
that section provides that the child s be entitled to the same rights, privileges 
and capacities and be subject to the same obligations, duties and liabilities to 
which the person who was granted the certificate was at that date entitled and 
Subject, and the material provision is that at the date of the birth of the child 
the person to whom the certificate was granted should have retained the rights, 
privileges or capacities of a British subject. Now, it is not disputed that when 
the plaintiff was born in 1920 the plaintiff's father retained all the rights, privi- 
leges and capacities of a British subject. ‘British subject” is defined in s. 2(a), 
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and it means a British subject as defined in s. 27 of the British Nationality 
and Status of Aliens Act, 1914. It is, therefore, clear that if the father was 
given the privilege or right as a British subject not to be under a liability of 
being externed from India, and if he had that right when the plaintiff was born 
to him, that right or privilege could be exercised by the plaintiff. 

Turning to the definition of “foreigner” at the date when the naturalization 
certificate was issued, that definition is to be found in Act DOI of 1864 which is 
the same as in Act XXXI of 1946. The definition in that Act provided that a 
foreigner shall denote a person who has not been granted a certificate of natura- 
lization as a British subject under any law for the time being in force in British 
India. This again is not disputed by Mr. Desai on behalf of the Union of India 
that as far as the father was concerned, he having been granted a certificate of 
naturalization was not a foreigner within the meaning of the Foreigners Act and 
he could not be externed from the country. If, therefore, the father was grant- 
ed that right and privilege under the Foreigners Act and if he retained that right 
and privilege when the plaintiff was born, in view of s. 7(2) of the Indian Natura- 
lization Act, 1926, the plaintiff continues to enjoy that right and privilege and he 
cannot be looked upon as a foreigner and cannot be externed. It would be for 
the appellant to satisfy us that under some law that right or privilege has been 
taken away from the plaintiff. We shall presently deal with the interesting 
arguments advanced by Mr. Desai to satisfy us that that right and privilege has 
been taken away, but before we go to that aspect of the case it is necessary to 
consider another definition under the Foreigners Act which in our opinion also 
prevents the appellant from exercising its power under the Foreigners Act. Under cl.(#) 
of s. 2(a) a natural-born British subject as defined in sub-ss. (7) and (2) of s8. 1 
of the British Nationality and Status of Aliens Act, 1914, is not a foreigner, and 
therefore if the plaintiff can be looked upon as falling within the ambit of cl. (4), 
he would not be liable to be proceeded against under this Act. Turning again to 
the Indian Naturalization Act of 1926, the expression “‘British subject” is defined 
and the definition is : 

“British subject means a British subject as defined in s. 27 of the British Nationality and 
Status of Aliens Act, 1914.” 
and turning to that English statute, s. 27 is the section containing definitions and 
“British subject” is defined as a person who is a natural-born British subject. 
Therefore, if the plaintiff becomes a British subject by reason of the fact that his 
father had a naturalisation certificate issued tohim and he was born at a time when 
his father still continued to hold the naturalisation certificate, he became a British 
subject by reason of s. 7(2) of the Indian Naturalization Act and by reason of the 
definition of ‘‘British subject” he became a British subject as defined in s. 27 (a)(i) 
of the British Nationality and Status of Aliens Act, 1914; in other words, 
he could be looked upon as a natural-born British subject. 

Now, the answer given to this ent by Mr. Desai is that s. 1(1) of the British 
Nationality and Status of Aliens Act, 1914, defines a “natural-born British sub- 
ject”, and the definition is: 

1.—(1) The following persons shall be deemed to be natural-born British subjects, namely = 
and the relevant cl. is (b) 

(b) Any person born out of His Majesty’s dominions, whose father was a British subject 
at the time of that psrson’s birth and who fulfils any of the following conditions, that is to say = 
Mr. Desai concedes that the plaintiff was born out of his Majesty’s dominions and 
his father was a British subject, but his contention is that the conditions laid down 
in cl. (b) are not satisfied. There are four conditions in the Act as amended at the 
relevant date and the one we are concerned with is condition (2), viz. ‘“whose father 
was a person to whom a certificate of naturalization had been given,” and Mr. 
Desai with considerable force contends that although a certificate of naturalization 
was given to the father of the plaintiff, it was not a certificate of naturalization as 
contemplated by the English statute. But in our opinion it is not necessary to 
look at the definition of “naturalborn British subject” given in this statute. 
By reason of “British subject” being defined in the Indian Naturalization Act as 
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“a British subject defined in s. 27 of the British Nationality and Status of Aliens 
Act, 1914”’, the definition ofa “natural-born British subject” must be deemed to be 
satisfied and the islature did not contemplate that the conditions mentioned 
in s. 1 UU of the English statute should be satisfied. The object of defining 
“British subject” as “a British subject defined in s. 27 of the British Nationality 
and Status of Aliens Act, 1914” was to give him the same status, the same 
rights and the same privileges which a British subject as defined in s. 27 of 
. the English Act would have. It was not contemplated by the Legislature 
that it would be necessary for such a British subject, before he was looked 
upon as a British subject, as defined in s. 27 of the English Act, to satisfy 
\ the conditions laid down in s.1(1)(6) of that Act. Therefore, turning 
again to the Foreigners Act, s. 2(a)(i) defines a foreigner as a person who is 
not a natural-born British subject as defined in sub-ss.(Z) and (2) of 8. 1 of the British 
Nationality and Status of Aliens Act, 1914. In the case of the plaintiff, he is a 
natural-born British subject as defined in that section, firstly, by reason of the 
definition of a “British subject” in the Indian Naturalization Act of 1926, and, 
secondly, by reason of the definition of a “British subject” given in s. 27(1) of the 
English Act. Section 27 of the English Act defines “British subject” as a person 
who in fact is a natural-born British subject, and sub-s. (1) confers that status upon 
persons who by legal fiction are considered to be natural-born British subjects, 
and the Indian law puts a person who becomes a British subject by reason of 
naturalization in the category of a natural-born British subject. Therefore, in 
our opinion it is not possible for Mr. Desai to contend that the plaintiff would not fall 
in the category of 8. 2(a)(t) of the Foreigners Act because he does not satisfy the 
conditions Tail dowi insub-ss. (1) and (2) of s. 1 of the English statute. He must 
be deemed to have satisfied those conditions because, as already pointed out, the 
Indian Naturalization Act looks upon a n who has received a certificate of 
naturalization as a British subject and a British subject as defined in s. 27 of the 
English statute. 
erefore, whether one looks at the matter from the point of view of the case 
of the pennn falling under s. (2)(a)(t) of the Foreigners Act or from the point of 
view of the right and privilege conferred upon the plaintiff's father being continued 
to be held by the plaintiff by reason of s. 7(2) of the Indian Naturalization Act, 
the plaintiff cannot be considered to be a foreigner against whom any order can 
be issued by the Union. Indeed, we would require very strong ent from 
counsel for the Union of India to be satisfied that a British subject can be proceeded 
against under the Foreigners Act, because Mr. Desai’s contention really comes to 
this that although the plaintiff's father was a British subject and the plaintiff 
is a British subject by reason of s. 7(2) of the Indian Naturalization Act, yet today 
in view of the Constitution it is open to the Government to extern him under the 
Foreigners Act. 

Now, the argument of Mr. Desai is based on one or two considerations. In the 
first place, he contends that the Indian Naturalization Act (VIL of 1926) was 
repealed by the President exercising his powers under art. 272(2) of the Constitution, 
and Mr. Desai says that the plaintiff is no longer entitled to claim any privilege 
under s. 7(2) of that Act. The answer to that contention is very simple. Under 
art. 867 it is provided: 

‘Unless the context otherwise requires, the General Clauses Act, 1897, shall, subject to any 
adaptations and modifications that may be made therein under article 372, apply fot the inter- 
pretation of this Constitution as it applies for the interpretation of an Act of the Legislature of 
the Dominion of India.” f 
Therefore, in interpreting this Constitution we must consider the effect-of any 
repeal by the Constitution of any previous law as if the Constitution was a law 
passed by the Legislature and s. 6 of the General Clauses Act applied. Under s. 6 
the rights and privileges under a repealed statute are saved unless the contrary 
is provided by the Legislature. But Mr. Desai says that the repeal of the Indian 
Naturalization Act is not by the Constitution, butis by adaptation by the President 
under art. 872(2). But art. 872(2) gives the power to the President of w Sara 
any law in force, and we have to interpret this art. 872(2) in the light of the e 
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Clauses Act, and it is clear that when the President exercising his power under this 
article repeals a law in force, the rights and privileges acquired by any person under 
the law repealed are preserved intesa there is a provision to the contrary in the 
Adaptation Order. Now, in repealing the Indian Naturéliaation Act the Adaptation 
Order has in no way taken away the rights already acquired, and as far as the 
Foreigners Act is concerned, far from the Legislature intending to take away the 
rights of British subjects it has retained ss. 2(a) (+) and (1) of the Foreigners Act. 
Therefore, neither the repeal of the Indian Naturalization Act, nor the adapatation 
of the Foreigners Act discloses any intention on the part of the President to take 
awa, i rights of British subjects already acquired under the laws repealed or 
mo f 

It is then urged by Mr. Desai that it is open to him to satisfy us that after the 
naturalization certificate was granted to the father of the plaintiff he has acquired 
Iranian citizenship and therefore he has lost his rights and thereby theson has also 
lost his rights. Now, the Indian Naturalization Act provides for the revocation 
of a certificate issued to any person under that Act and the effect of the revocation 
is provided for by s. 9(1) and thatis: “where a certificate is revoked under section 8, 
the former holder thereof shall cease to be deemed to be a British subject.” There- 
fore, unless there is revocation of the certificate, the holder of the certificate must 
continue to be a British subject. It is then urged by Mr. Desai that a very curious 
result would follow if it is held that the son acquires the rights of bis father as he 
had them at this birth and as the son himself is not the holder of a certificate he 
can go on enjoying those rights and notwithstanding his iring a citizenship 
of another country no action could be taken against him under the Paréigiien Act. 
There is again a simple answer to this difficulty suggested by Mr. Desai. Under 
s. 8(7) when a child of a person to whom the naturalization certificate has been 
issued attains majority, he must be deemed to be a person to whom a certificate 
of naturalization has been granted and it is open to the Government to revoke 
the certificate which the son is deemed to hold under s. 8(7). Therefore, it is 
perfectly competent for Government, if it is satisfied that good reasons exist for 
doing s0, to revoke the certificate deemed tobe held by the plaintiff, and if such 
action is taken by Government, then the plaintiff would cease to be deemed to be a 
British subject and whatever rights he has asa British subject under the Foreigners 
Act can no longer be enjoyed by him. 

In the view that we have formed, in our opinion it is unnecessary to consider 
whether the learned Judge was right in coming to the conclusion that the plaintiff 
had become a citizen of India by reason of domicile and continuing to live in India 
for five years prior to the coming into force of the Constitution. We are deciding 
against the Union of India on the sole ground that the plaintiff is a British subject 
and action cannot be taken against him under the Foreigners Act. We do not 
decide and we leave the question open as to whether the plaintiff has become an 
Indian citizen as held by the feared Judge below. 
` The result is that the ap fails and must be dismissed with costs. 

Prothonotary to issue a direction under s. 82 giving the Union Government one 
month’s time to satisfy the decree for costs in suit and of the appeal after the issue 
of an allocatur. 

Liberty to the respondent’s attorneys to withdraw the sum of Rs. 500 deposit- 


ed in Court. 
Appeal dismissed. 
Attorney for appellant: D. P. Sethna. 
Attorneys for respondent: Jant & Merchant. 
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APPELLATE CIVIL. 


Before Mr. Justice Gajendragadkar and Mr. Justice Vyas. 
LAXMAN GOVINDA KADAM v. DAGDU SHRIPATI SATALE.* 


Indian Limitation Act (IX of 1908), art. 188(3}—Civi Procedure Code (Act V of 1908), O. XLVII, 
rr. 4 (1)(2), §—Rule issued on application for review of judgment discharged and application 
dismissed—Whether art. 182(8) applicable to such application—Consiruction. 

Article 182 (8) of the Indian Limitation Act, 1908, is intended to be applied only to such 
cases where the application for review has succeeded and a dicision in favour of the party 
asking for review has been passed. Clause (3) of the article is not intended to cover all 
proceedings taken by parties with a view to obtain a review of Judgment. It is only where 
such proceedings succeed and the review is granted that art. 182(3) comes into operation. 

The clause ‘‘where there has been a review of judgment” (in column 8 of art. 182 of the 
Indian Limitation Act) is Intended to refer only to such cases where in fact there has been 
a review of Judgment and it does not cover infructuous proceedings taken by a party for 
the purpose of obtaining the relief of such review. Therefore, a case in which a notice of the 
review application is issued to the opponent under O. XLVI, r. 42), of the Civil Procedure 
Code, 1908, but the application is thereefter rejected, such an application cannot have the 
benefit of the provisions of art. 182(3) regarding extension of time. 

Narayan v. Radhabai,: Kurupam Zomindar v. Sadasiva," Firm Dedhraj Lachminarayan 
v. Bhagwan Das, Sheikh Mohammad Nagir v. Sheikh Alauddin Ahmad and Vidilal v. 
Fulckand,' referred to. 


Ove Dagadu (plaintiff) filed a suit Shivappa and others (defendants) to 
recover possession of certain immoveable ieee The suit was dismissed on 
September 8, 1945, with costs. An ap pial against the decree was dismissed on 
August 14, 1946. The plaintiff then applied fora review of the decree and on this 
application a rule was issued, but ultimately it was discharged and the application 
for review was dismissed on January 8, 1948. The defendants took out the present 
darkhast application (No. 86 of 1950) to recover his costs from the plaintiff. The 
plaintiff contended that the darkhast application was barred by limitation. The 
defendants contended that the darkhast was in time as they were entitled to exclude 
the period which was occupied by the plaintiff’s application for review. The 
executing Court dismissed the darkhast as barred by time, stating as follows :— 


“Applying these tests to the present case tt would appear that the application ended in the 
seoond stage and never reached the third stage. It would appear from the judgment of Lokur, 
Civil Judge (vide exh. 75) that the decision on the question of limitation was sought to be reviewed 
on the ground that the learned Judge of the High Court omitted to consider the fact that 
plaintiff was entitled to the benefit of s. 6 of the Limitation Act. That point was rejected on 
the ground that the point was fully considered and dealded and hence tt was ‘not open now to 
be reconsidered in this review application.” The only fresh point that was urged before their 
Lordships was that ‘“‘there was a mistake on the part of the High Court on the face of its judgment 
in omitting to consider the question of plaintiff's minority which by itself was sufficient to save 
the sult from the bar of limitation.” This point was also rejected in the following words: ‘Apart 
from the fact that as this point was not argued at all in the High Court it should not be allowed 
to be pressed in this review application, we find that even on merits the contention is not tenabk.’ 
The final order was: ‘The application is dismissed and the rule is discharged.” With that 
order the case ended and there was no rehearing of the appeal on merits. The case, therefore, 
ended in the second stage. In terms of the Bombay ruling cited above (Vidilal v. Fulchand) 
when the rule is discharged the parties are relegated to, and still rest on the old decree. It was 
argued for the decree-holder that since the Court dealt with merits of the case it falls ın the third 
stage. The judgment, exh. 15, clearly holds that the points raised were either fully considered 
in the appellate Judgment or could not be allowed to be newly pressed in the review application. 
It is clear that the case was never ordered to be reopened. That can occur only after the rule 


*Decided, J 19, 1954. First Appeal 2 (1886) I. L. R. 10 Mad. 66. 
No. 552 of 1051, an order passed by 8 (1987) L. L. R. 16 Pat. 806. 
D.G.Rajadhyaksha, Joint Civil Judge. (Senior 4 (1940) I. L. R. 20 Pat. 518. 
Division), at Kolhapur, in Regular Darkhast 5 (1905) L L. R. 80 Bom. 56, 
No. 86 of 1950. B.C. 7 Bom. L. R. 664. 

1 (1985) 88 Bom. L. R. 218. 
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is made absolute. I am, therefore, of opinion that the order ‘The application is dismissed 
and the rule is discharged’ was one passed in the second stage of the review proceedings on the 
hearing of the rule for a review, and not one in the third stage on the rehearing of the whole case. 

The deoree-holder, therefore, cannot avail of the date of decision of the review application 
at the starting point for the limitation for execution. The starting point is the date of decision 
of the first appeal, vix., August 14, 1946, and as no execution was filed within three years from 
that date the claim is barred by time.”’ 


The defendants appealed to the High Court. 


S.R. Parulekar, for the appellants. 
R. G. Samant, for the respondents. 


GasENDRAGADKAR J. This appeal raises a short question of limitation which 
arises in this way. A suit (No. 14 of 1941) to recover possession of certain immove- 
able property was dismissed on September 8, 1945. The plaintiff preferred an 
appeal against this decree, but the appeal (civil appeal No. 46 of 1946) was also 
HENE on August 14, 1946. Thereafter plaintiff applied for a review of the 
said decree (review application No. 10 of 1947). On this application, rule was 
issued, but ultimately it was discharged and the application for review was dis- 
missed on January 8, 1948. The present darkhast application has been filed by 
the defendant to recover his costs from the plaintiff, and he has been met with 
a plea of limitation. It is common ground that if the defendant is entitled to 
exclude the period which was occupied by the plaintiff’s application for review, the 

resent darkhast would be in time. On the other hand, F the said period cannot 

excluded, then the present darkhast would be barred by time under art. 182 

of the Indian Limitation Act. That is how the only question which arises before 

us in the present appeal is whether cl. (8) in column 8 of art. 182 of the Limitation 

Act applies to the present case. The executing Court has held that this clause is 

inapplicable to the present case and has, therefore, dismissed the darkhast as barred 
by time. 

Article 182 provides for limitation for the execution of a decree or order of any 
civil Court not provided for by art. 188 or by s. 48 of the Code of Civil Procedure. 
The period prescribed is three years and the starting point of limitation in respect 
of such applications for execution is indicated in column 8 of the article. Clause 8 
in column 8 of art. 182 lays down that where there has been a review of judgment, 
the starting point of limitation is the date of the decision passed on the review. 
Mr. Parulekar contends that the words used in this clause are wide enough to include 
cases where an application for review has been made and the same has been enter- 
tained though ultimately review may have been refused. It would be convenient 
to refer to the material provisions of O. XLVI of the Civil Procedure Code in 
appreciating this ar ent. Order XLVII deals with review. Rule 4, sub-r. (1), 
oF O. XLVII, provides that if it appears to the Court in dealing with an application 
for review that there is not sufficient ground for a review, it shall reject the applica- 
tion. Mr. Parulekar concedes that if an application for review is summarily dis- 
missed at the initial stage under O. XLVI. r.4, sub-r. (1), the provisions of cl. 8 
in column 8 of art. 182 of the Limitation Act would notapply. such a case, the 
application for review has not been entertained at all and so the extended period is 
not available to such an application. While dealing with an application for review, 
if the Court is of the opinion that the application for review should be granted, 
it shall proceed to grant the same under r. 4, subr.(2), of O. XLVII. The 
proviso to the sub-rule requires that before the application is thus granted, notice 
of the application shall be issued to the opposite party toenablehim to appear and 
be heard in support of the decree or order, a review of which is applied for. - 
‘Mr. Parulekar contends that as soon as the Court proceeds to issue a notice under 
the proviso to sub-r. (2) of r. 4, it virtually entertains the application, and when 
the application for a review has crossed this stage, then despite the final order of 
rejection which may be passed on the application, the benefit of the extended period. 
of limitation under cl. (3) of sch. 8 of art. 182 must be available to the case. Rule 
8 of O. XLVI lays down that where an application for review is granted, a note 
thereof shall be made in the register and the Court may at once rehear the case or 
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make such order in regard to the eae oe it thinks fit. It would thus be 
noticed that an application for a review which is made under the provisions of 
O. LXVII passes ugh three stages. At the first stage, the Court considers 
the question whether there is any ground prima facie appearing in the application 
which would justify the issue of a notice to the opponent. the Court is satis- 
fled that there is not even prima facie ground for issuing such notice, then the 
application is dismissed and there is an end of the matter. If the Court is satisfied 
t there are prima facie grounds for entertaining the application, a notice is issued 
calling upon the opponent to appear, and on hearing the opponent the Court may 
e ers the review or refuse to grant him. If the application for review is 
me , there is an end of the said application and nothing more needs to be done. 

at may be regarded as the second stage of the review proceedings. The third 
stage in these p ings is reached where on hearing the opponent the Court is 
satisfied that a case has made out for reviewing the decree or order, and when 
the Court comes to this conclusion, the Court makes an order granting review and 
proceeds to act under r. 8 of O. XLVI. What follows pursuant to the order, made 
under r. 8 of O. XLVII, can be described as the third stage of these proceedings. 
According to Mr. Parulekar, all cases falling under the second or the third stage 
of these p i are entitled to invoke the benefit of the extended period of 
limitation in question. 

The words used in cl. (3) are “where there has been a review of judgment.” Ac- 
cording to Mr. Parulekar, whatever may be the final order passed at the second 
stage of the review p ings, there has undoubtedly been a review or reconsidera- 
tion of the judgment. Mr. Parulekar insists that the words ‘where there has 
been a review of judgment” should not be construed in a narrow sense so as to 
include only such cases where in fact the judgment has been reviewed. In support 
of this contention, Mr. Parulekar has relied upon a decision of Mr. Justice Barlee in 
Narayan v. Radhabat'. At the outset, it may be pointed out that Mr. Justice Barlee 
was dealing with a case where an application for review bad in fact been granted 
and even on the narrow construction of the material words used in cl. (3), his deci- 

-sion that the benefit of the said clause was available was, with respect, undoubtedly 

right. But, though on the facts the decision could be supported even on the 
narrow construction of the material words, it does appear that the learned Judge 
has made general observations which lend some support to Mr. Parulekar’s con- 
tention. Mr. Justice Barlee referred to the stages through which an application 
for review has to and he observed that his view was that the words used in 
art. 182 (3) “decision passed on review” mean a decision passed in review proceed- 
ings and whatever such a decision is, it gives a fresh starting point of limitation. 
In the case before Mr. Justice Barlee, review had been granted by the trial Court, 
there was an appeal against that order and that order had been reversed by the 
appellate Court and so the learned Judge had to consider even the provisions of 
poem sub-cl. (2). We are not concerned with those provisions in the present. 
appeal. -- 

In my opinion, the clause “where there has been a review of judgment” is intended 
to refer only to such cases where in fact there has been a review of the judgment and 
it does not cover infructuous proceedings taken by a party for the purpose of obtain- 
ing the relief of such review. Clause (eh intended to give an extended period 
of limitation and the starting point of such limitation is the date of the decision 
passed on the review. It seems reasonable that if a review has in fact been granted 
and the order or decree has been modified in consequence, limitation should begin 
to run from the date of the decision passed on the review. On the other hand, if 
the application for review has been dismissed whether at the first or at the second 
stage, the order or decree which is sought to be executed remains unimpaired and 
there is no reason why a further period of limitation should be available when the 
said order or decree is put under execution. Mr. Parulekar fairly concedes that, 
ifan application for review is dismissed underO. XLVII, r. 4, sub-r. (1), art. 182 (3) 
cannot apply and indeed no decision has taken the view that the said clause applies 
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even to a case where an application for review has been summarily dismissed. But, 
if the words used in art. 182(3) receive the liberal interpretation for which 
Mr. Parulekar contends, it would be difficult to appre why even the summary 
dismissal of the application for review under O. XLYTI, r. 4, sub-r. (Z), should not 
attract the provisions of art. 182(8). Even in such a case, an application for 
review has been made, and before it is dismissed, the Court has applied its mind to 
the grounds set forth in the application for review and has in that sense seen whe- 
ther the judgment or order deserves to be reviewed. If, according to Mr. Paru- 
lekar, the provisions of art. 182(3) would apply to an application which has en 

the second stage even though the application may ultimately have been dismissed, 
it is not easy to see why the same result should not follow in regard to the applica- 
tion which has been dismissed at the first stage. In both these cases, the Court has 
undoubtedly considered the question as to whether the judgment, order or decree 
deserves to i reviewed and in both the cases it has come to the conclusion that an 
application for review cannot succeed. The fact that notice has been issued while 

e application reaches the second stage cannot, in my opinion, make a material 
difference as to the interpretation of the words used in art. 182(3). I am disposed 
to hold that art. 182(3) is intended to be applied only to such cases where the applica- 
tion for review has succeeded and a decision in favour of the party asking for review 
has been passed. All other cases are no doubt cases where there has been an 
attempt at obtaining an order for review of the judgment, but cl. (3) is not intended 
to cover all proceedings taken by parties with a view to obtain a review of judgment. 
It is only where such proceedings succeed and the review is granted that art. 182(3) 
comes into operation. 

This point has been considered by the Madras, Allahabad and Patna High Courts 
in their reported judgments and it may be stated broadly that the consensus of 
judicial opinion is in favour of the view which I have adopted. In Kurupam 
Zamindar v. Sadasioa’ a similar question had arisen for decision under art. 179(3) 
of the Limitation Act and it was held by Chief Justice Collins and Mr. Justice 
Parker that the said clause only applies to cases in which there has been a review 
of judgment and so it would not apply to the case before the Court because the~ 
review had in fact been refused. In Bengali Mal v. Baijnath Prasad Mr. Justice 

_ Yorke has observed that : 
“In their plain meaning the words ‘where there has been a review of Judgment’ in art. 182(3) 
only cover cases where the review application has been allowed and there has been an actual 
review or re-hearing of the case or appeal.” 


In coming to this conclusion, the learned Judge has referred to the earlier decisions 
of the Allahabad High Court and has expressed his strong dissent from the view 
taken by Mr. Justice Barlee in Narayan v. Radhabai*. So far as the Patna High 
Court is concerned, the same view has prevailed except on one occasion where 
art. 182(3) has been liberally construed in the manner su | by Mr. Parulekar. 
This liberal construction has been put on art. 182(8) by Courtney Terrell C. J. 
and James J. in Firm Dedhraj Lachmmarayan v. Bhagwan Dast; but the view thus 
expressed by these learned Judges has been very strongly dissented from in the 
Patna High Court itself by Fazl Ali and Rowland JJ. in Sheikh Mohammad Nagir 
V. Sheikh Alauddin Ahmad’. Mr. Justice Fazl Ali has referred to several decisions 
in which this question was considered and he has come to the conclusion that the 
broad and general construction of the words used in art. 182(3) has never been placed 
upon those words in any reported judgment-except inFirm Dedhraj Lachminarayan 
v. Bhagwan Das, and he has added that he saw no justification for adopting such a 
broad and general construction. Therefore, it would be correct to say that in so 
far as the reported decisions to which our attention has been drawn are concerned, 
the consensus of judicial opinion is in favour of the view that the words used in 
art. 182(3),must in their context be interpreted to mean cases where RITE EF for 


review have been allowed and the starting pointof limitation mentioned in art. 182(3) 
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would apply only where a review has been allowed with the result that the order 
or detree which is sought to be executed would be the order or decree which 
has been passed after granting the review. 

Incidentally, some assistance may be sought from the observations made by Sir 
Lawrence Jenkins C. J. in Vadtlal v. Fulchand!. “The learned Chief Justice was 
dealing with the different stages through which an application for review had to 
pass under the earlier Code of 1882; but the provisions with regard to these 
under the earlier Code of 1882 were substantially similar to those under O. XLVI. 
~ Having described the three stages through which a successful application for review 
passes, the learned Chief Justice observed (p. 60): 

“If the rule is discharged, then the case ends. If,on the other hand, the ruleis made absolute, 
then the third stage is reached; the case is reheard on the merits and may result in a repetition 
of the former decree or in some variation of it. Though in one aspect the result is the same 
whether the rule be discharged or on the re-hearing the original decree be repeated, in law there 
is a material difference, for, in the latter case, the whole matter having been re-opened, there is 
a fresh decree. In the former oase the parties are relegated to, and still rest on, the old decree.’” 
In other words, where review has not been granted and the decree or order remains 
unimpaired, it is the decree which is sought to be executed and there is no justi- 
fication for allowing the commencement of the period of limitation in respect of the 
execution of such decree or order under art. 182(3). Therefore, in my opmion, the 
ee Court was right in holding that the present darkhast application is barred 

y time. 
The result is the appeal fails and must be dismissed with costs. 


Vyas J. I agree with the judgment just delivered by my learned brother. 

The plaintiff’s suit for possession of immoveable property having been dismissed, 
he fil eee eee E T ey Hes nee He then filed a 
review application No. 10 df 1947 upon which a rule was issued. But the rule was 
subsequently discharged and the review application was dismissed. This happened * 
on Jan 8, 1948. The present darkhast which has been filed by the defendant 
to recover his costs from the plaintiff has been resisted by the plaintiff on the ground 
of limitation, and the ' question has arisen whether the period between the filing 
of the review application No. 10 of 1947 and the dismissal of the said application 
should be counted or excluded for the of limitation. If it is counted, the 
darkhast would be time-barred. But, if it 1s excluded, the darkhast would be with- 
in limitation. 

The relevant article of the Indian Limitation Act is art. 182(3) and the short 
question of law before us is as to the construction of the words “‘where there has 
been a review of judgment” in art. 182(3). Do these words mean that the review 
application should have resulted in the actual review of the judgment which was 
sought to be challenged or are they wide enough to cover cases where an applica- 
tion for review has been filed and a notice issued thereupon to the other side, but 
where the eventual result has been the rejection of the application? There is no 
controversy as to the legal position that if the application for review isrejected 
straightaway under the provisions of O. XLVII, r. 4, sub-r.(1), art. 182 (3) will not 
apply, the reason being that in such a case the application is not entertained at all, 
but is summarily dismissed. We have not been referred to any authority which 
has taken the view that art. 182(8) will apply even when the application for review 
is summarily dismissed and indeed Mr. Parulekar concedes that the provisions of 
art. 182(3) will not apply to a case of summary dismissal of the review applica- 
tion. A review application, made under O. XLVI, passes through three stages, 
sid (fit aces ves the Gat seams at wie mayen cae euamasry damien under 
T. 4, en oe of O. XLYII, it enters upon the second stage when the Court orders 
the issue of a notice to the other side under the proviso to sub-r. (2) of r.4. After 
the notice is issued, two things may happen. After hearing the opponent, the 
Court may reject the application and discharge the rule. If that pens, the 
case ends there and that is the second of the three stages. But it may happen 
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that on hearing the opponent the Court may grant the review and make an order 
under r. 8of O. XLVIL. That is the third and the final stage. As I havestated 
above, if the review application ends up at the first stage only, there is no contro- 
versy that there is no decision on the review and the provisions of art. 182 
3) do not appty. There is no controversy that if the third stage is reached 
y the review application and the review is granted, there is a decision passed on 
the review. In such a case, obviously the time which elapsed between the initia- 
tion of the first stage, i.e. filing of the review application and the conclusion of the 
third of the review proceedings, i.e. the decision granting the review, must 
be excluded for the purpose of limitation. The controversy is as to the second 
stage. Mr. Parulekar contends that cases falling under the second stage, i.e. 
cases in which a notice of the review application is issued to the opponent but the 
application is thereafter rejected, should have the benefit of the provisions of art. 
182(3) regarding extension of time. According to Mr. Parulekar, in all cases falling 
under the second , there is a decision passed on the review, beause the order 
of rejection is passed by the Court after hearing the opponent and after reconsider- 
ing the judgment. In effect, Mr. Parulekar says that we should not put a narrow 
interpretation on the word “review” and should not hold that the expression’ 
“‘decision passed on the review” means that the review should be granted. I am 
unable to agree, as I cannot see amy substantial difference between the Court 
rejecting an application for review ake ead without issuing a notice and the 
Court arriving at the same result after the issue of a notice. In both cases it is 
clear that the Court considers the grounds set outin the application, goes through 
the judgment which is chall sees whether it should be reviewed and then 
rejects the application. If in the former case the provisions of art. 182(3) do not 
apply, as it is not disputed that they do not apply, I am unable to see why in the 
Becond case they should be held to apply. In both cases, i.e. in cases where the 
review application is dismissed at the end of the first stage and those where it is 
dismissed at the end of the second stage, the decree which is attacked is not varied 
or reversed, but remains good, and I do not see why the prescribed limitation should 
be extended when the said decree comes up for execution. Mr. Parulekar relies 
npon the decision in Narayan v. Radhabait in which Mr. Justice Barlee held that 
e starting point of limitation under art. 182(3) was the order passed on review. 
It may be noted that m the case with which Mr. Justice Barlee was dealing, the 
review was allowed. Therefore, in that case the question of what Mr. Parulekar 
calls putting a wider construction on the words ‘where there has been a review of 
ee did not really arise at all. However, in the course of his judgment, 
. Justice Barlee went on to observe that his view was that the words in art. 182(3) 
“decision passed on review” meant “‘a decision passed in review proceedings ; 
and whatever such a decision is, it gives a fresh starting point of limitation.” 
Mr. Parulekar is using these observations ih his favour and they do appear to 
support his contention. It must, however, be said with respect that these o va- 
tions are against the weight of the judicial authority in this country. In Vadtlal 
v. Fulchand an order in execution was passed on November 20, 1902, and in sup- 
plement of it a further order as to costs was made on December 20, 1902. n 
August 8, 1908, the respondent before the h Court, considering himself aggriev- 
ed, applied under s. 628 of the Civil ure Code for a review of judgment. 
Thereupon, & notice was issued to the opposite party and the application for review 
was heard with the result that the Judge, after disposing of certain technical 
objections, proceeded to deal with the case on the merits and having done so, he 
rejected the application for review on September 14, 1908. It was contended before 
the High Court for the appellant that the order of September 14, 1908, was under 
8. 629 a final order inasmuch as it wag one rejecting the application. The pomt 
which arose for the decision of the High Court was whether the adjudication made 
on September 14, 1908, was made upon a re-hearing or was merely an order 
for rejection. In the course of his judgment, Jenkins C. J. observed (p. 60): 
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“dn order to determine this point, we must have regard to the various stages through 
which an application for review may pase. It commences ordinarily with an ez parte application 
under section 628 of the Civil Procedure Code. The Court then may either reject the application 
at onoe, or may grant a rule calling on the other side to show cause why the review should not 
be granted. In the seoond stage the rule may etther be admitted or rejected ; and it is obvious 
that the hearing of this rule may involve, to some extent, an investigation into the merits. 
Ifthe rule is discharged then thecaseends. If,ontheother hand, the ruleis made ebsolute,then 
the third stage is reached; the case is reheard on the merits and may result in a repetition of 


` the former decree or in some variation of it. Though in one aspect the result is the same whether 


the rule be discharged or on the re-hearing the original decree be repeated, in law there is a materia] 
difference, for, in the latter case, the whole matter having been re-opened, there is a fresh decree 
In the former case the parties are relegated to, and still rest on, the old decree.” 

With respect, Mr. Justice Barlee in Narayan v. Radhabat overlooked this materia] 
difference in law to which Jenkins C. J. so clearly referred in his judgment. Where 
an application for review is made and straightaway rej or rejected after 
notice, no fresh decree is passed and the parties are relegated to the old decree and 
in such cases it must be held on the authority of Vadtlal v. Fulchand that there is 
no review of judgment and therefore no decision passed on the review. 

In Bengali Mal v. Baijanath Prasad! a decree in the suit was passed on 
November 8, 1982. Against that decree there was an appeal which was dismissed on 
April 19, 1984. On July 16, 1984, there was.an application for review of judgment, 
and that application was rejected on September 12, 1986, with the result that there 
was no re- ing of the appeal. Then an application for execution of the decree 
was made on February 8, 1989, and on receipt of notice the judgment-debtors 
entered an objection that the application for execution was barred by limitation 
as having been made more than three years from the date of the appellate decree. 
It was contended for them that limitation pees to run from April 19, 1984, while 
on behalf of the decres-holders it was contended that limitation began to run from 
relia 12, 1986. The Munsif alldwed the judgment-debtor’s objection and 
held that the darkhast was time-barred. On the decree-holders going in appeal, the 
Civil Judge held that the time began to run from the dismissal of the application 
for review. The judgment-debtors appealed to the High Court and the appeal was 
allowed. It was held by Mr. Justice Yorke that the’ words ‘‘where there has been 
a review of judgment” in art. 182(3) must be strictly interpreted as meaning what 
they say. e observed that prima facie where an ap lication for review of judg- 
ment had been rejected, it was clear that there co i not have been a review of 
judgment. On the other hand, where the application had been allowed, then the 
period of limitation began to run from the date of the substituted decree which 
resulted on a re-hearing of the suit gr appeal as the case might be. Mr. Justice 
Yorke said (p. 888) : 

‘taking the plain meaning of the words ‘where there has been a review’, they only cover 
cases where the application has been allowed and there has been an actual review or re-hearing 
of the case or appeal. In that case the limitation will begin to run from the date of the new 
deoree.”’ ‘ 

In this case, the view taken by Mr. Justice Barlee in Narayan v. Radhabai was 
strongly dissented from. 

In Rat Brijraj v. Nauratan Lal, there was a suit for a declaration which was 
dismissed for default on November 15, 1912, and“costs mounting to Rs. 642-11 
were awarded to the respondent before the High Court. There was an application 
to set aside the dismissal for default, which was dismissed on June 17, 1918, and 
costs amounting to Rs. 82-7-8 were awarded to the present respondent. Then 
there was an appeal against the order rejecting the last-mentioned application, 
which was dismissed on November 80, 1914, and costs amounting to Re 182-2-5 
were awarded to the respondent. Lastly, there was an application for leave to 
appeal to the Privy Council which was dismissed on December 6, 1915, and costs 
amounting to Rs. 80 were awarded to the respondent. An application was made 
by the respondent for recovery of the costs awarded to him under the decree and 
the three orders mentioned above. This application for execution was presented 
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on April 11, 1916. There could be no doubt that the application was made within 
time as regards all the sums, except the first-mentioned sum of Rs. 642-11-0. 
The Court below had held that the application was made within time with regard 
to that sum also, and the question which arose for the decision of the High Court 
was whether the application was barred as regards the first-mentioned sum of 
Rs. 642-11-0. It was contended for the respondent that the application to set 
aside the dismissal of the suit for default was a review of judgment within the 
meaning of art. 182(3). It was held that this contention would not avait the 
respondent, because art. 182(3) did not apply where an application for a re-hearing 
or review had been dismi . It was observed (p. 158) : 

“the intention of the Legislature seems to have been to allow further time to a holder 
of a decree or order for costs where there has been an application for review which has been heard. 
and a fresh decision has been pronounced, not to allow further time where an application for 
re-hearing or review has been put forward on untenable grounds and has consequently beem 
rejected or dismissed.” 

In Sheikh Mohammad Nagir v. Sheikh Alauddin Ahmad the appellants before 
the High Court brought in 1982 a title suit against the respondents which was 
dismissed on August 4, 1988, with costs. Thereupon they appealed to the District 
Judge, but their appeal also was dismissed with costs on December 22, 1984. 
The appellants then preferred a second appeal to the High Court which was dis- 
inissed with costs on September 19, 1985, as talbana was not filed within the time 
prescribed. The appellants thereupon filed a miscellaneous judicial case for the 
restoration of the second appeal and this case was dismissed with costs on January 
16, 1986. Thereafter, on Ja anuary 11,1989, the respondents executed their decree 
for costs which included the costs allowed to them in the trial Court, in the first 
and the second appeals and in the miscellaneous judicial case. A question then 
arose as to whether the period of limitation for the execution of the decree for 
the costs of the suit and the appeals would run from September 19, 1985, the date 
when the second appeal was dismi for default, or from January 16, 1986, 
when the miscellaneous judicial case was dismissed. The case was held to be govern- 
ed by art. 182(8) as both parties had proceeded on the assumption that the ap- 
plication for restoring the seeond appeal was to be treated as an application for 
review. Mr. Justice Faz] Ali agreed entirely with the view which was taken in 
a number of cases that the provisions of art. 182(3) did not apply where the ap- 
lication for review had not granted, but rejected. In such cases, limitation 
was not enlarged, said Mr. Justice Fazl Ali. It wascontended for the respondent 
in that case that the words ‘‘where there has been a review of judgment” must 
mean “where there has been an application for review of judgment’. Fazl Ali 
J. observed that there was no justificatidh whatever for inserting the word 
ie aaa It was pointed out that the words ‘where there has been a review 
of judgment” must mean a review by someone who can review the judgment and 
therefore they cannot mean “where there has been an application for review of 
judgment.” 

In Kurupam Zamindar v. Sadasioa* also it was held that where a review of 
judgment had been applied for, and, after notice to the other side, refused, the 
period during which such an application was pending could not be excluded in 
computing the period of limitation for execution of the decree. 

In the result, therefore, I agree with the view taken by my learned brother and 
hold that in this case the limitation could not be enlarged under art. 182(3). The 
appeal must, therefore, fail and be dismissed with costs. 


Appeal dismissed, 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice. 
KHUSHALCHAND MOHANLAL MARWADI v. DADA BHIKA PAWAR.* 


Indian Limitation Act (IX of 1908), art. 188(5)—Dekkhan Agriculturisis’ Reef Act (XVII of 
1879), Secs. 22, 29—Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947}—Deeres 
passed in 1982 sent to Collector for esecution—Darkhast returned by Collector to executing Court 
on ground thai no surplus property of fudgment-debtor available—Keecuting Court upholding 
decision of Collector and striking off darkhast in 1948—Subsequenit application by decree-holder 
in respect of judgment-debt in 1947—-Whether order passed by executing Court in 1943 an ad. 
mintstratioe order—AppKcation of 1947 whether barred by Hmitation. 

A darkhast was filed by the decree-holder on July 18, 1941, in execution of a decree passed 
on June 80, 1982, against an agriculturist within the meaning of the Dekkban Agriculturists’ 
Relfef Act, 1879. The decree was sent to the Collector for execution under s. 22 of the Act, 
but the darkhast was returned by the Collector to the executing Court on the ground that 
there was no land which was not required for the support of the debtor and the members 
of his family which he could take possession of and deal with as required by s. 29 of the Act, 
This decision of the Collector was upheld by the executing Court which struck off the dar- 
khast on December 15, 1948. On July 14, 1947, the decree-holder filed an epplication 
under the Bombay Agricultural Debtors Relief Act, 1947, in respect of the judgment debt- 
On the question whether this application was barred by limitation, the decree-holder con~ 
tended that the order passed by the executing Court on December 15, 1948, was an edmi- 
nistrative order and, therefore, it was open to him by making a subsequent darkhast at 
any time to revive the previous darkhast :— 

Held, that the order passed by the executing Court on December 15, 1948, was not ar 
administrative order but was a judicial order which became final and conclusive and that, 
therefore, the debt on which the decree-holder relied was time-barred and the application 
in respect of the debt was not maintainable, 

Two conditions are necessary before it could be said of a darkhast which is disposed of 
that the order made thereon is not a judicial but an administrative order. In the first 
place there should be no default on the part of the decree-holder which has resulted in the 
darkhast being struck off, and in the second place something must remain to be done unde? 
the darkhast which oould have been done by the executing Court and which the executing 
Court has failed to do, 

Yakub AH v. Durga Prasad', Chowdhury djodhya Nath Pahary v. Chowdhury Srinath 
Chandra Pahary*, Sarada Sundari v. Jabbar AH* and Abdul Asim Sakib v. Chokkan 
Chettiar, explained. 

ONE Khushalchand and another (plaintiffs) obtained a decree on June 80, 1982, 
for Rs. 5,889-14-0 against Dada Bhika and others (defendants) who were agri- 
culturists. The plaintiffs filed adarkhast on July 18,1941, in respect of certain lands 
of the defendants. The executing Court transferred the darkhast to the Collector 
for execution under s. 22 of the Dekkhan Agriculturists’ Relief Act. On October 2, 
1948, the Collector returned the darkhast to the executing Court with an endorse- 
ment that two out of the four lands in of which execution was sought were 
not in possession of the defendants and that the two other lands were necessary 
for the maintenance of the defendants and could not be leased out to satisfy the 
decretal amount. The darkhast came up before the executing Court on 
December 15, 1948, and it was disposed of with the following remarks :— 


“Papers are returned by the Collector holding that there is no surplus property which cau 
be let out. Therefore darkhast is disposed of. Costs allowed.” ; 

On July 14, 1947, the plaintiffs filed the present application under the Bombay 
Agricultural Debtors Relief Act, 1947, for the adjustment of the debts due to 
them by the defendants. This lication was damise on the ground that 
the darkhast of July 18, 1941, was nally disposed of and the debt was time-barred. 
On appeal the Assistant Judge held that the debt was barred by limitation and 


“Decided, January 22, 1954. Civil Revision at Kopergaon, in B. A. D. R. No. 1284 of 
Ap lication No. 1525 of 1982, from the decision 1947. 
of T. K. Tukol, Assistant Ju at Ahmed- 1 vest L L. R. 87 Al. 518. 
nagar, in B. A. D. R. Appeal No. 6 of 1951, 2 (1921) 26 C. W. N. 388. 
00 the decree b 8. R. 3 lisse A. L R. Cal 881. 
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that, therefore, the application was not maintainable, observing as follows :— 
“In considering this point it must be remembered that a Court dealing with an application 

under the Bombay Agricultural Debtors Relief Act is not the executing Court and therefore all 
the authorities pointed out by the learned pleader for the applicant which are in support of the 
proposition that where a former darkhast is disposed of without the default of the dearee-holder 
ita disposal should be regarded as merely formal and the subsequent application presented three 
years after the date of disposal should be regarded merely as an application for continuation of 
the prior proceeding, cannot be of any assistance in this case. It may be noted that after the 
disposal of his darkhast the decree-holder filed no exeoution petition etther within three 
years ofits disposal or within 12 years from April 80, 1984, on which day the decree-holder claimed 
‘to exercise his right under the default clause as having been entitled to recover the entire amount 
of the decree at once in his darkhast of 1986. Therefore even tf the present application had been 
filed in the exeouting Court, that Court would not have been able to revive that darkhast inas- 
much as the application of 14-7-1947 would be barred by the 12 years rule.” 

The plaintiffs applied in revision to the High Court. 

The application was heard. 


YV. M. Tarkunde, for the petitioners. 
Ganshamdas Lodharam, for opponents Nos. 1, 2, 8 and 6. 


` Camaata C. J. The petitioners filed an application under the Bombay Agricul- 
tural Debtors Relief Ket on July 14, 1947, in respect of a judgment debt. 
Both the Courts below have held that the judgment debt was barred by limitation 
and therefore the application was not maintainable. 

Now, the decree out of which the Li ae debt arises was passed on June 80, 
1982. It was a decree against an agriculturist within the meaning of the Dekkhan 
Agriculturists’ Relief Act, and the decree-holder filed a darkhast, being darkhast 
No. 45 of 1941, in respect of four lands of the ju ent-debtor. This darkhast 
was transferred the executing Court to the Collector for execution. Under 
8. 22 of the De Agriculturists’ Relief Act the power of the executing Court 
to execute a decree against an agriculturistisa limited power and the only power 
is to direct the Collector to take ion, for any period not exceeding seven years, 
of any such property of the judgment-debtor to the possession of which he is enti- 
tled, and which in the opinion of the Collector is not required for his support and 
the support of the members of his family dependent on him, and the Eollector 
shal] thereupon take pean of such property and deal with the same for the 
benefit of the decree-holder in the manner provided by s. 29. Now, on October 
2, 1948, the darkhast was returned by the Collector to the executing Court with 
an endorsement by the Collector that two out of the four lands in respect of which 
execution was sought were not in possession of the judgment-debtors and that 
two other survey numbers were necessary for their maintenance and could not 
be leased out for the realisation of the decretal dues. Therefore, the view of the 
Collector was that there was no land which was not required for the support of 
the debtor and the members of his family which he could take possession of 
and deal with as required by s. 29. On December 15, 1948, the darkhast came 
up before the executing Court for orders and this is the order that the learned 
Judge passed: “Pa are returned by the Collector holding that there is no 
surplus property which can be let out. Therefore darkhast is di of. Costs 
allowed.” Now. the rojnama shows that the decree-holder’s pleader was present. 
Mr. Tarkunde says that the rojnama is not signed and it is difficult to believe 
that the pleader of the plaintiff would be present without any notice. I am not 
pper to assume that the rojnama was not properly kept, but it is unnecessary 
fo decide whether the plaintiff’s pleader was present or not because the decision 
I have come to will be the same whether the plaintiff’s pleader was present or not. 

Now, prima facie, when the application for adjustment of debts was made on 
July 14, 1947, the judgment debt wasbarred, because the application was made 
12 years after the decree became executable, and also on the other ground that the 
darkhast was filed more than three years after the last darkhast which was disposed 
of in 1948. Mr. Tarkunde is right whenhe says that thelearned Judge’s reasoning 
that the debt adjustment Court is not an executing Court and a proper application 
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for execution should have been made to the executing Court is not, with respect, 
correct, because what the debt adjustment Court has got to consider is whether 
on the material date the debt was subsisting or was time-barred. It is not neces- - 
sary for the decree-holder to make an application for execution if he could sati 

the Court that on the material date he could have executed the ju ent debt. 
Therefore, the test is not whether an application for execution is aang or not, 
but whether on July 14, 1947, there was a judgment debt which the decree-holder 


' could have realised. If he could have made an effective application for execution 
, in respect of that debt, then that was a debt which could have been adjusted 


by the Debt Adjustment Court. But the real question is whether on the materia} 
date the debt was barred by limitation or not. What Mr. Tarkunde contends 
on the strength of the authorities, to which I shall presently refer, is that the order 
passed by the learned Judge on December 15, 1948, was not a judicial order. It 
was an administrative order, and what was really done was that for the convenience 
of the Court the darkhast was removed from the file. Therefore, it was open to 
the decree-holder by making a subsequent darkhast at any time to revive that 
darkhast. The authorities show that two conditions are necessary before it 
could be said of a darkhast which is disposed of that the order made thereon is 
not a judicial but an administrative order. In the first place, there should be 
no default on the part of the decree-holder which has resulted in the darkhast 
being struck off, and in the second place something must remain to be done under 
the darkhast which could have been done by the executing Court and which the 
executing Court has failed to do. These two principles will become apparent 
when we look at the cases on which Mr. Tarkiinde has relied. 

The first is the decision in Yakub Ali v. Durga Prasad.! In that case there was. 
an application for execution for sale of certain property and the decree was sent 
to the Collector for execution. The Collector found that part of the property 
sought to be sold belonged to ms Other than the judgment-debtor and there- 
fete sent the decree back to the Subordinate Judge for orders. The Subordinate 
Judge called upon the pleader for the decree-holders to make a statement and 
no statement having been made the application was struck off and the file was. 
sent to the record. On these facts the abad High Court held that a subsequent 
application made for execution more than three years after the first application, 
for execution was within time as it was an application to revive the execution: 
proceedings which had been suspended and not dismissed. Now, as is clear from: 
the judgment of the Court, the Court took the view that when the Collector reported 
that part of the property could not be sold because it belonged to persons other 
than the judgment-debtor, the Court should have directed the Collector to sell, 
that of the property which admittedly belonged to the judgment-debtor. 
The Court further pointed out that the matter was not called on for hearing on: 
the last day fixed for receiving the statement from the pleader. It also appears. 
that neither the decree-holder nor the pleader were aware of the penalty which. 
would be imposed if they failed to make the statement. It was on these special 
facts that the Allahabad High Court came to the conclusion that it did. But 
it would be noticed, and that is the most important principle appearing from the 
decision, that the darkhast was not disposed of in the sense that something remained 
to be done which could have been done in the darkhast itself. g 

The next case is Chow jodhya Nath P. v. Chowdhury Srinath Chandra: 
Pahary*. In that case rel ee a ia execution and he paid the 
necessary process fees as directed by the Court. The judgment-debtor objected 
to the issue of the execution on the allegation that the decree had been satisfied 
out of Court. On the date fixed for hearing the judgment-debtor’s objection was 
dismissed for default and the Court proceeded to pass the following order : 

“the decree-holder has no objection to his case being dismissed provided he gets his- 
costs. The execution case is dismissed for default. The decree-holder will get his costs.” 
This order was held to be not a judicial but an administrative order, and in the 
judgment it is pointed out that as soon as the objection was abandoned by the 


1 (1915) LL. R. 87 All. 518. - 2 (1921) 26 C. W. N. 888, ` 
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judgment-debtor it became the duty of the Court to proceed with the application 
for execution, inasmuch as the decree-holder had done ev: ing that he was 
required to do to enable the Court to proceed with the case. It is because of this 
that the Calcutta High Court came to the conclusion that the darkhast was not 
dismissed but merely suspended by the administrative order made by the Court. 

The next case is Sarada Sundari v. Jabbar Ali. In that case a property was 
advertised for sale and the Court made an order directing the Nazir to sell the 
property at a icular date. The Nazir made a report that the decree-holder 
was absent and therefore he did not proceed with the sale. On that the Court 
dismissed the darkhast for default ing the view that the decree-holder had 
not taken any ty to proceed with it, and the question that arose was whether 
a subsequent application for execution made more than three years thereafter 
was within time, and the Calcutta High Court held that the Nazir having been 
directed to hold the sale it was not obligatory upon the decree-holder to be present 
and therefore it could not be said that there was any default on the of the 
decree-holder, and even in the absence of the decree-holder the Nazir should have 
proceeded to hold the sale. Under these circumstances the Calcutta High Court 
came to the conclusion that the order should be treated as an order for removing 
the darkhast from the file of the Court for the convenience of the Court. Here 
again, obviously, the darkhast should have been proceeded with as directed by 
the Court, and it was not proceeded with through na fault on the part of the decree- 
holder. 

The final case on which reliance is placed is Abdil Asim Sahib v. Chokkan 
Chetiiar®. In that case the decree-holder applied for delivery of possession of 
properties which he had purchased at a Court auction and the properties com- 
prised a house and certain lands. When the bailiff proceeded to deliver possession 
of the house to the decree-holder he was obstructed and the obstructionist contended 
that he had a share in the house. Thereupon the bailiff returned and sent his report 
to the Court. Thereupon the executing Court passed the following order: ‘‘Pos- 
session was not given on account of obstruction. Petition dismissed.” Now, 
the Madras High Court, with respect, rightly took the view that the obstruction 
was by a third party and the third party also obstructed only with regard to a 
part of the property of which the decree-holder was seeking possession under his 
darkhast, and there was no reason why the bailiff should not have given possession 
to the decree-holder with regard to that part of the property in respect of which 
there was no obstruction at all. Then the decree-holder filed a petition for delivery 
of possession against the judgment-debtors and the plea en was that that 
petition was barred by limitation, and the Madras High Court held that the petition 
could be regarded as a petition for delivery of only the remaming share in the house 
as to which there never was an obstruction and also for possession of the lands, 
and to the extent of the lands and a share in the house with regard to which there 
was no obstruction, the petition could be regarded as a continuation of the first 
application for execution which was never legally disposed of on merits, but only 
closed for statistical purposes. 

Now, applying these principles to the facts of the present case, it is difficult 
to understand what remained to be disposed of after the Collector had made his 
report and the executing Court had struck off the darkhast. Mr. Tarkunde says 
that the Collector’s report was that two out of the four lands mentioned in the 
darkhast were not in possession of the judgment-debtor and the other two lands 
were necessarily for his maintenance. According to Mr. Tarkunde, under s. 22 
jt did not matter whether these two lands were in possession of the judgment- 
debtor or not. What had to be considered was whether these were lands to the 
possession of which the judgment-debtor was entitled, and therefore the Collector 
was in error in applying a test which was not a proper test under s. 22. But 
whether the Collector was right or wrong, whether his view was erroneous in law 
or well founded, the decision that the Collector came to was that there was no 
surplus property which could be let out by him and to the income of which the 
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decree-holder would be entitled in execution. That decision of the Collector was 
upheld by the executing Court, and on that decision being given there was nothing 
left which could be done under the darkhast. If the decision of the 
executing Court was wrong, then the only remedy that the decree-holder had was 
to ap from that order. But inasmuch as he did not appeal from that order, 
that order became final and conclusive, and the effect of tet order was that the 
decree-holder could not proceed to execute his decree against the four lands 
because in the opinion of the Collector it was not possible to lease out any of these 
lands because the requirements of s. 22 were not satisfied. It may be that the 
decision given by the executing Court was not due to any default on the part of 
the judgment-creditor, but that by itself is not sufficient for me to hold that the 
order made by the learned Judge on December 15, 1948, was merely an administra- 
tive order. The creditors have got further to satisfy me that on December 15, 
1948, the Court could have done something more under the darkhast which it 
failed to do and it failed to do so because for reasons of convenience it did not 
Proceed with the darkhast but put it on the file. It is impossible, in my opinion, 
to contend that the order passed by the learned Judge on December 15, 1948, was 
passed for administrative reasons. In view of the decision of the Collector, the 
only order that the Court could have passed was to dismiss the darkhast. 

Therefore, in my opinion, the Courts below were right in the view that they 
took that the debt on which the creditors relied was time-barred and therefore 
no application in ect of that debt could be maintained by him under the 
Bombay Agricultural Debtors Relief Act. Rule discharged with costs. 


Rule discharged. 


Before Mr. Justice Gajendragadkar and Mr. Justice Vyas. 


THE BARODA OIL CAKES TRADERS v. PARSHOTTAM NARAYANDAS 
BAGULIA.* 


Civil Procedure Code (Act V of 1908), Sec. 20(0)—Indian Contract Act (ZX of 1878), Sec. 4— 
Plaintiff at Baroda offering to purchase goods from defendant at Kanpur by telegram sent from 
Baroda—Defendant accepting offer by telegram sent from Kanpur—Plainiff filing suit for 
breack of oontract against defendant in Baroda Court—Whether Baroda Court has jurisdiction 
do entertain swil—Part of cause of action whether arose in Baroda—Cause of action, what consti- 
tutes. : 

The plaintiff sent a telegram from Baroda offering to purchase certain goods from defend- 

ants who were in Kanpur. The defendants conveyed their acceptance to the plaintiff 

by telegram despatahed from Kanpur and the said acceptance reached the plaintiff at Baroda 
in due course. The plaintiff filed a suit in the Baroda Court against the defendants for 
damages for breach of the above contract. On the question whether the Baroda Court had 
jurisdiction to entertain the suit against the defendants who were residing at Kanpur, 
outside the local limits of the jurisdiction of the Baroda Court, the plaintiff alleged that as 
the offer was sent from Baroda and as the acceptance was received by him in Baroda, a part 
of the cause of action had arisen in Baroda and, therefore, the sutt was maintainable under 

8. 20(c) of the Civil Procedure Code, 1908 :— 

Held, that in the present case no part of the cause of action had arisen in Baroda as the 
offer was made at Kanpur and the acceptance was made at Kanpur and the whole of the 
contract was made at Kanpur and that, therefore, the Baroda Court had no jurisdiction 
to try the suit. ` 

The bundle of facts which constitute the cause of action in a civil suit does not and is nob 
intended to comprise every fact which may be proved in evidence. It is only material facts 
which must be proved by the plaintiff before he can obtain a decree that constitute the cause of 
ection. Facts which the plaintiff may allege incidentally and facts which may be brought 
in evidence as res gestae would not necessarily constitute a part of the cause of action. 
The distinction between facts which are relevant and material and those that are incidental 


* Decided, January £6, 1964. Appeal Badshah, Civil J ‘(Senior Division), at 
from Order No. &8 of 1952, passed by A. A. Baroda, in Special Civil Suit No. 24 of 1951. 
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and immaterial is sdmetimes not easy to be drawn; but the sald’ distinction is neverthe- 
less important for the purpose of deciding which facts constitute the cause of action and 
which are not tnoluded in it. 

Read v. Bron! and Cooke v. Gil, referred to. 

When a civil Court deals with the question as to where the contract is made, it must 
decide that question in the light of the provisions relating to the making of contracts, and 
so the decision of the question as to whether a suit on contract is within the jurisdiction 
of the trial Court must necessarily imply the decision of the question as to where the oon- 
tract was made in the light of the provisions of s. 4 of the Indian Contract Act, 1872. The 
position under s. 4 is clear beyond doubt. A proposal which is made becomes complete 
only when its communication comes to the knowledge of the person to whom it is made. 
In other words unless the proposal is communicated to the person to whom it is made, it is not 
complete, and in that sense is inchoate and inconclusive. Under s. 4 ofthe Act the communi- 
cation of an acceptance is complete as against the proposer when it is put in the course of | 
transmission to him, so as to be out of the power of the acceptor. This necessarily means 
that as soon as the acceptance is posted or sent by telegram, the acceptance is complete 
against the proposer, and so far as he is concerned the contract is concluded. It is true that 
in a sense the act of acceptance is a continuous act and ft beoomes complete so as to bind 
the acceptor when the acceptance comes to the knowledge of the proposer. But so far 
as the making of the contract is concerned, the proposer is bound as soon as the acceptance ` 
is posted. In other words the communication of the acceptance to the proposer cannot 
be sald to be such an integral part of the completion of the contract as to constitute a part 
of the cause of action in a suit on the said contract. Even if the acceptance does not reach 
the proposer for the reason that it is lost or misplaced in transit, the contract would be 
complete and for its breach the proposer would be entitled to sue in damages. 

Premchand Royehand & Sons v. Moti Lal," agreed with. 
Bombay Steam Navigation Co. v. Union of Indiat, differed from. 
Dobson and Barlow v. The Bengal Spinning and Weaving Company’, discussed. 

Kamisett Subbiah v. Katha Venkatasmomy*, Venkata Reddy v. Nataraja', Ahmed Dux 
v. Fasal Karim’, Sepulchre Bros. v. Khusal Das, Manilal v. Venkatachalapathy”, 
Ratan Lal Gaiami v. Haracharan Lal, Pokkar Mal v. Khanewal OU Mills4, Enginsering 
Supplies, Lid. v. Dhandhania & Co.,"* Clarke Brothers v. Knowles“, Roans v. Nicholson", 
Cooke v. iS and Read v. Brown", referred to. 

Tre Baroda Oil Cakes Traders (plaintiff) was a firm doing business in Baroda, 
On November 29, 1950, the plaintiff by a wire despatched from Baroda offered to 
purchase 200 tons of groundnut cakes from Parshottam Narayan Ramkrishan 
(defendant), a firm which was doing business in Kanpur. The delivery of the goods 
was to be given to the plaintiff at Khanna railway station and the plaintiff had to 
pay the money at Kanpur. The plaintiff’s wire was received by the defendant at 

anpur and the acceptance of the offer was telegraphed by the defendant from 
Kanpur. 

The defendant failed to give delivery of the goods and the plaintiff gave a notice 
dated January 10, 1951, and filed the present suit in the Baroda Court against the 
defendant on Jan 16, 1951, claiming Rs. 10,800 as damages and costs and fu- 
ture interest. The defendant inter alia contended that the Baroda Court had no 
jurisdiction to try the suit as the contract was made at Kanpur, its performance 
was to be at Kanpur, the payment wasalso to be made at Kanpur and the breach 
of the contract, if any, had also occurred at Kanpur. 

The trial Judge held that the Court had no jurisdiction to try the suit and ordered 
the plaint to be returned to the plaintiff for presentation to the proper Court, 
observing, in his judgment, as follows: 

“The learned pleader for the plaintiff has argued that the proposal Py the plaintiff for the 





1 (1888) 22 Q. B. D. 128, 182, 10 044) Mad. 95. 

2 (1878) L. R. 8 C. P. 107. 11 047] All. 44. 

3 (1949) 52 Bom. L. R. 648. 12 045] A. L R. Lah. 260 
4 (1053) 55 Bom. L. R. 861. 18 (1980) L L. R. 58 Cal. 589 
5 19035 L L. R. 21 Bom. 126. 14 [1918] 1 K. B. 128. 

6 (1908) I. L. R. 27 Med. 355. 15 (1875) 82 L. T. N. 3. 778. 
7 [1924] A. I. R. Mad. 789. 16 (1878) L. R. 8 C. P. 107. 
8 [1040] Mad. 195. 17 (1888) 22 Q. B. D. 128. 
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20, 1950 ; that it was accepted by the defendants by their wire, exh. 28, dated November 80, 
1950 ; that this wire of acceptance reaches the plaintiff at Baroda on the same date, and that, 
therefore, under s. 4 of the Contract Act, the communicetion of the proposal was complete against 
N the acceptor when the acceptance, i.e. the wire, exh. 28, came to the knowledge of the plaintiff 
| when ft reached at Baroda ; that hence a part of the cause of action for the present suit has 
} arisen at Baroda and therefore, under s. 20 of the Civil Procedure Code, this Court has jurisdiction 
‘ to try the present sutt. 
i There is no denial of the fact of the contract having been completed by the acceptance of the 
proposal when the defendants put their acceptance in the course of transmission to the plaintiff, 


purchase of the oases was sent from Baroda to the defendants by wire, exh. 27, dated November 
l 





a contract is entered into by postal communication, the contract is deemed to have been made 


471, Manilal v. Venkatachalapatly. In 52 Bom. L. R. 648, Premchand Raychand and Sons v. 
‘Afotilal Agarwala, the Bombay High Court also did not approve of 1942 A. I. R. Mad. 18, though 
the learned counsel for the plaintiff had made an attempt to rely upon that case. I therefore hold 
that there is no substance in the arguments advanced by the learned pleader for the plaintiff 
on this point.’ f 

The plaintiff appealed to the High Court. The peal came on for hearing 
before Shah J., who referred it to a division bench an OL robek 22,1958, observing 
in his order as follows: 

Sman J. In view of the conflict between the judgment of Mr. Justice Bhagwati 
reported in Premchand Roychand & Sons v. Moti Lall! and the judgment of Mr. 
Justice Coyajee reported in Bombay Steam Nav. Co. v. Union of India’, this case is 
referred to a division bench. 

The appeal was heard by a division bench composed of Gajendragadkar and 
Vyas It. ° 

C. K. Shah, for the 


a ts. 
M. N. Majumdar and D V. Patel, for respondent No. 1. 
D. V. Patel, for respondent No. 2. 





GaJENDBAGADKAR J. - This is an appeal aan the order passed by the Civil 
Judge, Senior Division, Baroda, directing that the plaint be returned to the 
plaintiff for presentation to the proper Court. By his plaint the plaintiff had 
claimed to recover Rs. 10,800 from the defendants on the ground that there was a 
valid contract between the parties and that the defendants had failed to perform 
their part of the contract. other words, it is an action for damages for breach 
of contract. The defendants reside at Kanpur, outside the local limits of the 
jurisdiction of the Civil Judge at Baroda, and the plaintiff conceded that the Civil 
Judge in whose Court he filed the plaint would have no jurisdiction to entertain 
the suit under the provisions of s. 20, sub-as. (a) and (b), of the Code of Civil Proce- 
dure. He, however, all that the cause of action had accrued partly within 
the jurisdiction of the Civil Ju and so the suit as filed before him would be 
competent under s. 20(c) of the Code of Civil Procedure. The defendants denied 
this allegation and contended that the whole of the contract had been made outside 
the ritiedition of the trial Judge and so the provisions of s. 20(c) were inapplicable 
to the present case. The learned Judge has upheld this plea and in the result an 
order has been directing the return of the plaint to the plaintiff. Thus the 
only quéstion which arises before us is whether the trial Court was right in holding 
that it had no jurisdiction to entertain the suit under s. 20 (c). The decision of this 
point would depend upon the answer to the question as to whether part of the cause 
of action in respect of the plaintiff’s claim has arisen within the local limits of the 
trial Court. = 
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_It is common.ground between the parties that the contract in question was for 
sale of 200 tons of groundnut-cakes and it Lad been entered into by telegrams. 
The plaintiff sent a telegram from Baroda offering to purchase the said ground-nut- 
cakes from the defendants. The defendants conveyed their acceptance to the 
plaintiff by telegram despatched from Kanpur and the said acceptance reached the 
plaintiff at Baroda in due course. The plaintifs case was that the proposal or 
offer had been sent from Baroda and so a part of the cause of action had arisen in 
Baroda. The plaintiff also pleaded that the acceptance had been received by him 
in Baroda and that again means in law that a part of the cause of action had arisen 
in Baroda. It is these two pleas that require consideration in the present appeal. 
The point thus raised prima facie appears to be short and simple; but it has led 
to conflict of judicial opinion amongst the Indian h Courts, and that is why 
Mr, Justice Shah, before whom this appeal was originally placed for final disposal, 
has referred it to a Division Bench. 

Section pa Poe that every suit shall be instituted in a Court within the 
local limits of whose jurisdiction the cause of action wholly or in part arises. The 
expression ‘“‘cause of action” has received judicial interpretation on numerous 
occasions. Every student of the Code is familiar with the explanation of this 
expression which describes it as a bundle of essential facts necessary to be proved 
by the plaintiff in order to succeed in his suit. This explanation appears to be clear 
and facile; but it is not always easy to decide which facts can legitimately enter 
this bundle and which must be excluded from it. The observations of Lord Justice 
Fry in Read v. Brown: which explain the meaning of the expression “Cause of 
action” have now become a classic on the subject and are cited by every commen- 
tator on the Code of Civil Procedure : 

- “Everything,” observed Lord Justioe Fry ‘whioh. if not proved, gives the defendant an 
immediate right to jadgment, must be part of the cause of action.” 

Mr. Justice Brett put the same position in a somewhat different form in Cooke v. 
Gil? by making this lucid observation (p. 116): 

„“ ‘Cause of action’ hes been held from the earliest time to mean every fact which is material 
to be proved to entitle the plaintiff to succeed, —every fact which the defendant would have a 
right to traverse”. 

It is, however, important to bear in mind that the bundle of facts which constitute 
the cause of action in a civil suit does not and is not intended "to comprise every 
fact which may be proved in evidence. It is only material facts which must be 
proved by the plaintiff before he can obtain a decree that constitute the cause of 
action. Facts which the plaintif may allege incidentally and facts which may be 
brought in evidence as rea gestae would not necessarily constitute a part of the 
cause of action. The distinction between facts which are relevant and material 
and those that are incidental and immaterial is sometimes not easy to be drawn; 
but the said distinction is nevertheless important for the ed ee of deciding which 
facts constitute the cause of action and which are not included in it. The position 
under 8. 20(c) is very clear. If it is shown bythe plaintiff that the cause of action 
has arisen wholly or in part within the local limits of the jurisdiction of the trial 
Court, the trial Court would be entitled to deal with the suit. 

` In interpreting this clause it may perhaps be relevant to refer to the history 
of this clause in the Code of Civil Procedure. The Code of 1882 merely provided 
that the Court within whose local jurisdiction the cause of action has accrued would 
be competent to try the suit. Under this provision it was not clear whether 
jurisdiction was conferred on the civil Court only in case the whole of the cause of 
“action had accrued within the local limits of its jurisdiction or whether it would be 
enough if only a part of the cause of action had accrued within its jurisdiction. 
In order to remove the doubt on this point, s. 7 of Act VII of 1888 added an Ex- 
‘planation. This was lanation III to s. 17 of the earlier Code. This Explana- 
tion specifically provided that in suita arising out of contract, the cause of action 
arises within the meaning of s. 17 at any of the three places mentioned in cls. (1), 
(2) and (3) of the Explanation. Under these clauses the place where the contract 
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was made, the place where the contract was to be performed or performance 
thereof was to be completed and the place where in performance of the contract 
any money to which the suit relates was expressly or impliedly payable, were 
mentioned as places at which the suit could be filed. It would be noticed that the 
effect of this Explanation was that jurisdiction was conferred upon civil Courts to 
entertain suits arising out of contract even if a part of the cause of action bad 
accrued within the local limits of their jurisdiction. Legislature made it clear by 
enacting this amendment that it was not necessary, to confer jurisdiction on the 
civil Court, that the whole of the cause of action should have accrued within the 
local limits of its jurisdiction. It was, however, found that even after this Ex- 
planation was added by s. 7 of Act VII of 1888, some judicial doubt was still ex- 
pressed as to whether this Explanation applied only to suits on contracts or to all 
suits of any kind whatever, and it was thought that this doubt could be repelled 
by deleting the Explanation altogether and introducting in its place sub-s. (c) to 
s. 20, as it now stands. It is perfectly true that in interpreting the provisions of 
s. 20(c) it is unnecessary to consider the previous history of these provisions, because 
our duty in such a case would clearly be to interpret the words as they occur in 
8. 20(c), wholly uninfluenced by any considerations arising from the previous 
legislative history of this section. As Lord Herschell in Bank of England v. Vag- 
liano Brothers) observes (pp. 144-45): 

“I think the proper course is in the first Instance to examine the language of the statute and 
to ask what is ita natural meaning, uninfluenced by any considerations derived from the previous 
state of the law, and not to start with inquiring how the law previously stood, and then, assuming 
that it was probably intended to leave it unaltered, to see if the words of the enactment will 
bear an interpretation in conformity with this view.” 


Even so I have referred to the previous history of this section because during the 
course of the arguments the question of the effect of the deletion of Explanation II 
to 8. 17 while enacting the present Code of Civil Procedure was agitated before us. 
I am disposed to take the view that lanation II bas been omitted from the 
present Code, because in view of the words used in s. 20(c) it was clearly no longer 
necessary. What was provided for by the said Explanation is in substance contain- 
ed in the provisions of s. 20(c). In my opinion, the position of law in respect of 
cases falling under s. 20(c) of the present Code is substantially the same as it was 
under the provisions of Explanation III to s. 17 of the earlier Code. 

It is conceded that in the present case the cause of action has not arisen wholly 
within the local limits of the trial Court’s jurisdiction. It is, however, argued that 
in part the cause of action has arisen within the said jurisdiction, and it is neces- 
sary to examine the correctness of this contention in the present appeal. 

When we consider the question as to whether the cause of action for such a suit 
has arisen partly at any place or not, it would, J think, be inevitable that the mate- 
rial provisions of the Contract Act would have to be considered. The suit is based 
on the allegation that the defendants have committed a breach of the contract 
and jurisdiction is sought to be conferred on the Court at Baroda on the ground 
that a part of the contract has been made in Baroda. Now, it seems to me difficult 
to accede to the argument that we should decide this question without reference to 
the provisions of the Contract Act. It is perfectly true that the Contract Act does 
not deal with questions of procedure as the Code of Civil Procedure does. Neverthe- 
less in interpreting the provisions of s. 20(c) it would be necessary to find where a 
contract has taken place either wholly or in part, and in determining where a 
contract has taken place it would be impossible to ignore the provisions governing 
the making of contracts. It is, however, urged by Mr. Shah for the appellant that 
we should decide this question without importing the technical considerations of 
s. 4 of the Contract Act. Mr. Shah asks us to look at this matter from acommon- 
sense point of view and from this point of view he contends that the making of a 
contract consists of the proposal or offer by the proposer and the acceptance of the 
proposal or offer by the person to whom the said proposal or offer is made. The 
proposal has been sent from Baroda and the acceptance has been received at Baroda. 
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So, two constituent elements in the making of the contract have taken place in 
Baroda and a part of the cause of action must, therefore, be held to have arisen in 
Baroda. That is the appellant’s case. In my opinion, it is difficult to accept this 
contention. When a civil Court deals with the question as to where the contract 
is made, it must decide that question m the light of the provisions relating to the 
making of contracts, and so the decision of the question as to whether a suit on 


t 


contract is within the jurisdiction of the trial Court must necessarily imply the , 
decision of the question as to where the contract was made in the light of the pro- . 


visions of s. 4 of the Indian Contract Act. The position under s. 4 is clear beyond 
doubt. A proposal which is made becomes complete only when its communica- 
tion comes to the knowledge of the person to whom it is made. In other words 


unless the proposal is communicated to the person to whom it is made, it is not ` 


complete, and in that sense is inchoate and inconclusive. If that be the position, 
the proposal can be said to have been made by the plaintiff to the defendants 
only when it comes to the knowledge of the defendants; and this incident takes 
place at ee that is to say, the proposal becomes complete at Kanpur and not 
at Baroda. It would, therefore, be difficult tc hold that a part of the contract 
has taken place at Baroda merely because the proposal was sent from Baroda 


The communication of the pr al from Baroda may be a fact which is relevant by . 


way of res gestae, but unless the communication is complete it would not become a 
constituent of the bundle of facts which is otherwise known as the cause of action. 
It is in this connection that we have to bear in mind the distinction between facts 
which may be proved by way of evidence or as res gestae and facts which must be 
proved because they constitute a part of the cause of action. 

The position with regard to the argument that the acceptance has been com- 
municated to the proposer at Baroda is; in my opinion, no better. Under s. 4 the 
communication of an acceptance is complete as against the proposer when it is put 
in the course of transmission to him, so as to be out of the power of the acceptor. 
This necessarily means that as soon as the acceptance is posted or sent by telegram 
as in the present case, the acceptance is RA against the proposer, and so far 
as he is concerned the contract is concluded. It is true that in a sense the act of 
acceptance is a continuous act and it becomes complete so as to bind the acceptor 
when the acceptance comes to the knowledge of the proposer. But so far as the 
making of the contract is concerned, the proposer is bound as soon as the accep- 
tance is posted and, subject to the right of the acceptor to revoke his acceptance, 
the contract is completed as soon as the acceptance is posted. In other words, the 
communication of the acceptance to the proposer cannot be said to be such an 


integral part of the completion of the contract as to constitute a part of the cause. 


- of action in a suiton the said contract. Even if the acceptance does not reach the 
proposer for the reason that it is lost or misplaced in transit, the contract would be 
complete and for its breach the proposer would be entitled to sue in damages. 
If this be the true position, the continuity of the act of acceptance does not 
assist the plaintiff because that part of the continuing act of E which takes 
place at Baroda is outside the making of the contract technically considered and 
would not, therefore, be a part of the cause of action iù a suit on contract. Inmy 
opinion, therefore, the decision of the question as to where a part of the cause of 
action has occurred in the present suit cannot be wholly divo from the considera- 

` tion of the provisions of s. 4 of the Indian Contract Act; and in the light of these 

provisions it would be difficult to accede to the argument that because the proposal 
was sent from Baroda and the acceptance was received at Baroda by the proposer 

a part of the contract has been made in Baroda itself. As I have already indicated, 

this point has been considered by Courts on several occasions. Iw now pro- 

ceed to consider some of the decisions which deal with this point. 

- So far as this Court is concerned, this point has been considered by single Judges 

on three different occasions. In 1896 Mr. Justice Fulton was dealing with a 

plaintiffs’ claim inst the defendant company that carried on business at Cal- 

cutta (Dobson Barlow v. The Bengal Spinning and Weaving Company’.) It is 
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clear from’ the terms of the contract that payment under the contract had to be 
made in Bombay where both the plaintiffs’ agent and their solicitors resided, 
and so it was perfectly clear that a of the contract had to be ‘ormed in 
Bombay and the Bombay Court would, therefore, have jurisdiction to deal with the - 
suit based on the contract. Mr. Justice Fulton who came to this conclusion, 
however, discussed the alternative argument urged before him that e part of the 
cause of action had arisen in Bombay by reason of the fact that the agreement 
dated December 28, 1892, had been signed by the plaintiffs in Bombay and this 
fact necessarily led to the conclusion that where one of the parties assents to the 
contract in Bombay, part of the cause of action arises in Bombay. Mr. 
Justice Fulton observed that if the plaintiffs’ assent to the contract can be disproved, 
the whole contract falls to the ground, and with it the right of suit. Mr. Justice 
Fulton described the act of plaintiffs signing the contract in Bombay as the act 
of concurrence of the plaintiffs and he pointed out that if the making of the con- 
tract be part of the cause of action, it appears to follow that the act of concurrence 
of either p which is essential to the contract is itself a part of the cause of 
action, for without such act of concurrence the contract cannot come into existence. 
It is noticeable that the fact that the plaintiffs put their signature to the document 
in Bombay was treated by Mr. Justice Fulton as an act of concurrence on the part 
of the plaintiffs and this was literally and substantially ‘true because when the 
plaintiffs put their signature to the agreement in question, the defendants’ agent 
was present in Bombay. So that the plaintiffs’ signature to the document ceased 
to be merely a unilateral act, and it partook of the character of concurrence by the 
eee in the presence of the defendants’ agent. If this is what the learned 
udge meant describing the making of the plaintiffs’ signature as an act of 
concurrence and treating it as constituting a part of the cause of action, with 
his conclusion was right. If, on the other hand, the learned Judge in- 
tended to imply that the making of the offer by the proposer would itself be a part 
of the cause of action for the purpose of cl. 12 of the Letters Patent or s. 20(0) of 
the Code, I would be reluctant to accept the said view as a correct statement of the 
law. Besides, the observations made Mr. Justice Fulton can be regarded 
as obiter in view of the other finding made by him which was wholly decisive of the 
matter in favour of the plamtiffs. i 
This question does not appear to have been considered in any reported decision 
of this Court until it was raised before Mr. Justice Bhagwati in Premchand Boy- 
chand & Sons v. Mott Lali. The facts giving rise to this question were identical 
with the facts before us and the view which Mr. Justice Bhagwati took about the 
effect of the provisions of cl. 12 is the same as I have expressed in my judgment. 
Mr. Justice B ati considered the judgment of Mr. Justice Fulton and the other 
decisions whch were cited before him and he held that the true principle deducible 
from these decisions was that even though an offer may have emanated from a 
lace within jurisdiction, it cannot be said to have been made until that offer has 
een received by the party to whom it has been made. If the party to whom the 
offer is thus communicated resides or carries on business outside the jurisdiction, 
the offer cannot be said to have been made within jurisdiction. With respect, I 
agree with this statement of the law. ; 
In Bombay Steam Navigation Co. v. Union of India? the same point was raised 
before Mr. Justice Coyajee. Again the facts on which the point was raised were 
substantially similar; but Mr. Justice Coyajee came to a contrary conclusion. 
The plaintiffs had made an offer from Bombay by letter to the defendant at Bel- 
gaum, and the defendant had communicated his acceptance from Belgaum to 
the plaintiffs at Bombay. The defendant resided in Belgaum and the contract- 
had to be performed outside Bombay. Mr. Justice Coyajee held that as part 
of the cause of action had arisen in Bombay from where the offer was made and 
where the acceptance was communicated which was a continuing acceptance until 
it reached the Offeror at Bombay, leave was properly granted under cl. 12 of the 
Letters Patent and the Court had jurisdiction to deal with the suit. When the 
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judgment of Mr. Justice Bhagwati was cited before Mr. Justice Coyajee, he took 
the view that one important cd a of the question had not been ed before 
Mr. Justice Bhagwati and he preferred to follow the earlier judgment of Mr. Justice 
Fulton in Dobson and Barlow v. The Bengai Spinning and Weaving Compan z 
Mr. Justice Coyajee was disposed to accept the argument that acceptance of the 
proposal is a continuing act and since the acceptance becomes complete as dgainst 
the acceptor when it comes to the knowledge of the proposer, a part of the contract 
had taken place at Bombay where the acceptance had been communicated, and 
so a part of the cause of action must be held to have arisen in Bombay. It would 
appear from the judgment of Mr. Justice Coyajee that he was also disposed to 

with the plaintiffs’ contention that the making of the offer can be said to 
have taken place at Bombay masmuch as the offer was sent from Bombay to 
Belgaum. support of this conclusion Mr. Justice Coyajee referred principally 
to the judgment of Chief Justice Rankin in Engineering Supplies Lid. v. Dhan- 
dhania and Co.,* and to two English decisions in Read v. Brown and Cookev. Gilt. 
He also relied on the observations of Mr. Justice Patanjali Sastri, ss he then was, 
in Sepulchre Bros. v. Khushal Das.¥ With great respect, I am unable to accept 
the view that the offer can be said to have been made at Bombay when in law 
the making of the offer must be deemed to have taken place at the place where 
and at the time when the offer is communicated to the party to whom it is made. 
The questions which fall to ke considered are really simple. When.is the offer 
made, and where? The offer can be said to have been made when it is communi- 
cated to the person to whom it is addressed, and this naturally takes place at the 
place where the said person resides. I am, therefore, inclined to fake the view 
that the offer can be said to have been made not at the place of the proposer, but 
at the place of the acceptor. Mr. Justice Coyajee was impressed by the argument 
that Mr. Justice Bhagwati had not considered the continuing character of the act 
of acceptance and its bearing on the question of jurisdiction. With respect, tho h 
it may be conceded that the act of acceptance is a continuing act, 1t cannot be 
overlooked that as soon as the acceptance is posted the contract is concluded so 
far tne sua is concerned, and m that sense the whole of the cause of action 
has arisen at the place where the acceptance is posted. The result is 
that what follows the posting of the acceptance is really immaterial for the purpose 
of deciding where the cause of action accrues or arises. With respect, therefore, 
I am unable to agree with the view taken by Mr. Justice Coyajee. 

In the Madras High Court the consensus of judicial opinion is in favour of the 
view which I am taking. In Kamisetti Subbiah v. Katha Venkatasawmy® the 
learned Judges of the Madras High Court considered this point by reference to 
the provisions of s. 17 of the earlier Code read with Explanation IU to the ssid 
section. The plaintiff was a resident of Kurnool and ‘tie defendant of Madras. 
The contract of cy on which the suit was based had been concluded by postal 
communications between the plaintiff and the defendant. When the plaintiff 
sued the defendant at Kurnool, his claim was resisted by the defendant on the 
ground that the Kurnool Court bad no jurisdiction to entertain the suit, and this 
plea was upheld by the Madras High Court. In their judgment the learned Judges 
observed that under the Indian Contract Act, where the proposal and acceptance 
are made by letters, the contract is made at the time when and at the place where 
the letter of acceptance is posted, though the contract is voidable at the instance 
of the acceptor by communication of his revocation before the acceptance has 
come to the knowledge of the proposer. 

This view ieee prevailed in the Madras High Court until Mr. Justice 
Ramesam struck a note of dissent m Venkata Re v. Nataraja.* It must 
however, be pointed out that even Mr. Justice Ramesam rejected the plaintiff: 
plea that the offer sent by the plaintiff from his place helped bim to establish tha’ 

~a part of the cause of action had accrued at his place. He, however, accepted. thi 
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plaintif’s plea that acceptance was continuous, and since it was communicated 
to the plaintiff at his place, a part of the cause of action had accrued at that place. 
It is remarkable that as in the case in Dobson and Barlow v.The B S nme 
and Weaving Company, so in this case under the contract money to be pai 
at the plaintiffs p and so undoubtedly a part of the cause of action had arisen 
at the plaintiff's place. Therefore, the observations made by Mr. Justice Ramesam 
were clearly obiter. 

Despite this note of dissent struck by Mr. Justice Ramesam, the Madras High 
Court apparently continued to adhere to the view expressed in Kamisetti Subbiah 
v. Katha Venkatasawmy!. In Ahmed Bus vi Fazal Karim? Chief Justice Leach 
and ‘Mr. Justice Kanhi Raman held that the making of an offer has to be proved 
in order to entitle a plaintiff to succeed in a suit for damages for breach of contract ; 
but an offer is made at the place where it is received, and, if it is made by post 
or telegram, the place of despatch is not a material factor. Leach C. J. who 
delivered the judgment of the Bench examined the judicial decisions cited 
before him and expressed his dissent from the contrary observations made by 
Rankin C. J. in Engineering Supplies, Lid., v. Dhandhania and Co.* 

Almost two years after this judgment was delivered, Mr. Justice Patanjali 
Sastri, as he then was, reverted to the view expressed by Mr. Justice Ramesam 
and held that the communication of acceptance is a of the cause of action 
of a suit on contract and so the plaintiff would be entitled to sue on the contract 
at the place where the acceptance is communicated to him (Sepulchre Bros. v- 
Khushal Dast). Mr. Justice Patanjali Sastri was impressed by the ent 
based on the provisions of s. 4 of the Indian Contract Act and indeed he o ed 
that he should have hesitated to follow the decision of Mr. Justice Ramesam, but 
the English decision which was cited before him ultimately persuaded him to 
take the same line as Mr. Justice Ramesam had adopted. . Justice Patanjali 
Sastri has emphasised the continuing character of acceptance and has pointed 
out that this aspect of the matter had not been considered by decisions which 
took a contrary view. I have already stated that the continuing character of 
acceptance is not of material co ence, because as soon as the ce is 
posted the contract is completed, and so far as the proposer is concerned nothing 
remains to be done. 

The view thus expreased by Mr. Justice Patanjali Sastri was effectively challenged 
before a Division Bench of the Madras High Court in Manilal v. Venkatachalapathy.® 
The learned Judges who decided this case expressed their emphatic dissent from 
the line adopted by Mr. Justice Patanjali Sastri contrary tọ the consistent view 
expressed by the Madras High Court on the point and reaffirmed the view that 
in a suit on contract it must be held that a contract is made where the offer is 
accepted and an offer when accepted by post is accepted at the place where the 
letter of acceptance is an therelone the cause of action arises there. The 
same view has been taken by the Allahabad High Court in Ratan Lal Gattani v. 
Harcharan Lal, and by the Lahore High Court in Pokhar Mal v. Khanewal Oil 
Mills’. 

It now remains to consider the Calcutta view which has been emphatically 
expreased by Chief Justice Rankin in Engineering Supplies, Lid. v. D nia 
Co. It is necessary to state that the contract with which Chief Justice Rankin 
and Mr. Justice Ghose were dealing was a C. I. F. contract and under its terms 
goods had to be delivered at Calcutta. .So that there is no doubt at all that a 
part of the cause of action had accrued at Calcutta. Even so Chief Justice Rankin 
examined the alternative argument that a part of the cause of action had accrued 
at Calcutta inasmuch as the offer had been sent from and the acceptance had been 
received at Calcutta. Rankin C. J. took the view that it was “a confusion to say 
that, if you want to know where a contract was made, the abswer will be found 
in the law of contract. That is the last thing you will find in the law of contract.” 
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According to him, the answer to the question would have to be found in the Code 
of Civil Procedure; because the Court will have to decide which facts the plaintiff 
is obliged to prove in order that his case may ultimately succeed. Observations 
falling from Chief Justice Rankin are no doubt entitled to great respect. But 
it is now clear that since these observations were made in 1980, they have been 
disapproved by the Madras, Allahabad and Lahore High Courts, and, speaking 
for myself, I respectfully agree with the criticism made against this view by Leach 
C. J. in Ahmad Bua’s case. It is perfectly true that the making of the offer has 
to be proved by the plaintiff; but the question as to where the offer is made must 
inevitably be decided in the light of: the provisions of the Indian Contract Act, 
and that is exactly what Rankin C. J. was not disposed to do. When it is said 
that the offer is made at the place of the person making the offer, that is at best 
a layman’s common-sense view. It is not the correct statement of the legal posi- 
tion at all. The correct legal position can be determined only by reference to 
8. 4 of the Contract Act, and the provisions of this section leaveno doubt on the 
pon that the offer is made when it is communicated and can, therefore, in law 
e held to be made at the place where it is communicated. 

In dealing with this question reference is always made to some English decisions- 
It is hardly n to add that in co ing the specific words of s. 20(c), 
the safer course to adopt would be to interpret the words in a reasonable way by 
giving them their plain grammatical meaning and not to lean very much on the 
assistance which can be derived from English decisions which construe similar 
expressions in the rules of English procedure. Even so, it seems to me that the 
view expressed by the majority of the Indian decisions is in consonance with the 
observations e in Clarke Brothers v. Knowles.’ Dealing with the question 
of the jurisdiction of the County Court under s. 74 of the County Courts Act, 
1888, the learned Judges had to decide where the contract wasmade. The contract 
in fact had been made by correspondence and Lawrence J. observed that (p. 182): 

“,.-the posting of the offer was no part of the cause of action. The making of an offer is part 
of the cause of action, but an offer is made where it is received, and that in this case was at 
Croydon” (which was outside the local limits of the West Hartepool County Court in which the 
sait had been filed). ; 
Lush J. agreed with this view though he put it thus in a different form (p. 188): 

“The material question is not where the offer was sent from but where it was made, and the 
making of the offer is proved by showing that it was recetved.” 

In regard to the continuing character of acceptance Halsbury observes (Vol. 

` VII, para. 180, p. 94) that . 

“the acceptance of an offer made through the post is complete as soon as a properly addressed 

letter containing the acceptance is posted”, 
It is also stated that the person making the offer is bound by the acceptance from 
the time when it was posted, notwithstanding that the letter of -acceptance is 
lost in the post, or that its delivery is delayed, or even that it is returned to the 
acceptor owing to a mistake in the address caused by the person who made the 
offer. The principle is that for the p of receiving the acceptance the post 
office is the agent of the person who ake the offer, not of the acceptor. (Hals- 
bury’s Laws of England, 2nd end., Vol VII, p. 94, para. 180). This would show 
that so far as the proposer is concerned, the contract is completed as soon as the 
n ai is posted, and the fact that the acceptance does not bind the acceptor 
until it reaches the proposer does not make the receipt of the acceptance a part 
of the contract itself. The contract is concluded as soon as the acceptance is 
posted and it is only for the purpose of avoiding revocation of the contract by the 
acceptor that the communication of the acceptance to the proposer is material. 

In support of the contrary view reliance is sometimes placed on the observations 
made in alebury's Laws of England (Vol. VIII, Para. 209, p. 191) on the topic 
of contracta by letter. This is what Halsbury says : 

“As a general rule, where an offer is made and accepted through the post, the contract is 
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completed the moment the letter accepting the offer is posted, even though the letter never reaches 
its destination, and such an offer cannot be withdrawn by a subsequent letter arriving after the 
posting of the acceptance. It appears from this general princtple that in such a case a part of the 
_ cause of action arises where the letter is posted and a part where it is delivered, although the mere 
sending or delivery of a bare offer by post will not give jurisdiction to the district where such send- 
ing or delivery takes place witbout some other fact, such as delivery of goods, to indicate the 
locality in which the ceuse of action arose.” 

It is also added that 

“an acceptance by telegram of an order sent by telegram gives jurisdiction to the district from 
which the acceptance was sent”. (Halsbury’s Laws of England, 2nd Edn., Vol. VOJ, p. 191, 
para. 209). 

It is quite true that these observations appear to lend support to the contention 
that the posting of the letterof offer or the receiptof the letter of acceptance may 
be treated as a part of the cause of action. But, withrespect, I would hesitate to 
accept this proposition broadly in all cases based on contract, because it appears 
from the decisions on which this proposition is based that most of these decisions 
dealt with actions on accounts stated. Indeed, foot-note (h) where the material 
decisions in support of this statement of the law are referred to, also refers to 
Clarke Brothers v. Knowles, and as I have already pointed out, the decision in this 
case is clearly inconsistent with the statement of the law in question. 

In Evans v. Nicholson! a rule for prohibition which had been issued against the 
Mayor’s Court was patina on the ground that the Mayor’s Court had jurisdiction 
to entertain the claim. The claim was based on accounts stated and one of the 
questions which arose for decision was whether the rule in Du v. Higgins? 
applied to such claims. Lord Coleri C.J. and Lindley and Archibald JJ. held 

t the said rule applied, whereas Denman J. took a contrary view. All the 
learned Judges, however, in holding that a part of the cause of action 
had accrued within the local limits of the Mayor’s Court. The statement of the 
account was treated by the majority view as analogous to the acceptance of a 
contract and on that view the rule laid down in Dunlop v. Higgins was applied 
and it was held that the statement of the account having been communicated at a 
place within the jyrisdiction of the Mayor’s Court, the Mayor’s Court was ete 
to try the case. It must be conceded that the observations made by Lord Coleridge 
C.J. are clearly in favour of the view that a part of the cause of action accrues at 
the place where the acceptance is communicated. The learned Chief Justice 
considered the earlier decisions which seemed by implication to have taken a 
contrary view and he strongly criticised those decisions. He observed that the 
acceptance continues to be an act done by the person accepting in a uniform and 
unbroken course of dealing until it reaches the other person to whom it is notified. 
And he added that although complete when the acceptor sends his acceptance by 
post and made then as against him, it is none the less made also when it reaches the 
mind of the offerer by reason of its having also been made before. As I have 
already stated, this was a claim on accounts stated between the parties. 

In Cook v. Gil, the defendants had drawn bills in Philadelphia upon the Union 
Bank of London and endorsed them in Philadelphia and there delivered them to 
the agents of the plaintiffs, who remitted them to the plaintiffs in London. The 
drawees refused to accept the bills and so the plaintiffs issued an attachment out 
of the Lord Mayor’s Court to attach moneys of the drawers in the hands of the 
garnishees, bankers in London. It was held on these facts that the cause of action 
arose in America and not in London, and consequently the garnishees were entitled 
to a prohibition. It is in this case that Mr. Justice Brett made his classical 
observations in regard to the denotation of the expression “cause of action” which 
I have already cited. 

The third case to which reference may be made in support of the statement 
contained in Halsbury is reported in Read v. Brown.* In this case the plaintiff had 
brought an action in the Mayor’s Court as assignee of a debt alleged to be due in 
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respect of the nce of goods sold and delivered to the defendant by the assignor. 
The sale and delivery had taken place without the city of London, but the debt 
had been assigned in wns to the plaintiff pursuant to s. 25(6) of the Judicature 
Act, 1878, within the city of London. It was held that the assignment of the debt 
was part of the cause of action, and since this part of the cause of action had arisen 
withm the city of London, there was no und for issuing the writ of prohibition. 
Lord Esher R. observed that he could not bring himself to entertain a doubt 
that the assignment is a fact which the defendant might traverse; and if that 
be so, the plaintiff would be bound to prove it. That is the reason why the learned 
Judge held that the assignment was iP on of the cause of action. Even while 
taking this view the learned Judge added that the cause of action does not comprise 
every piece of evidence which is necessary to prove each fact, but every fact which 
is necessary to be proved. The view that the assi ent constitutes a part of 
the cause of action may support the statement of the law in Halsbury. But it 
must also be pomted out that even Lord Esher M. R. put his decision on the other 
ground which he characterised as “stronger ground’’, and that was the effect of 
the provisions of s. 25(6) of the Judicature Act, 1878. He construed the said 
provisions and came to the conclusion that an assignee in order to show that the 
debt is his and that he may sue upon it must prove the assignment. He must, 
if m p: prove the assignment to himself in okies to recover judgment, and the 
fact of the assignment is therefore part of his cause of action. ith respect, in 
considering the effect of this decision this distinguishing fact cannot be over- 
looked. It is remarkable that though these decisions seem to support the view 
that the receipt of acceptance and the transmission of offer may be regarded as 
aay of the cause of action, in Clarke Brothers. v. Knowles a con view has 

emphatically expressed. If in deciding this case the learned Judges did 
not refer to the continuing character of the act of acceptance, that was presumabl 
because the said character of acceptance did not make any difference inasmuc 
as acceptance is complete as ipa the proposer as soon as it is posted or trans- 
mitted to him.. In view of this apparent conflict in English decisions I would 
respectfully prefer to derive assistance from the judgment in Clarke Brothers 
v. Knowles. 

I would, therefore, hold that no part of the cause of action arose in Baroda 
in the present case, though the plaintiff had sent his offer from Baroda by tele- 
gram and though he received the acceptance from the defendants by telegram 
at Baroda. In the eyes of law the offer was made at Kanpur and the acceptance 
was likewise made at Kanpur, with the result that the whole of the contract was 
made at Kanpur. The learned Judge was, therefore, right in taking the view 
that he had no jurisdiction to try the present suit. 

The result is the appeal fails and is dismissed. In view of the fact that on the 
point of law raised in the appeal there was a conflict of judicial opinion in this 
Court, I would direct that parties should bear their own costs throughout. 


Vyas J. J agree with my learned brother. 

The relevant facts of this case are very few. The plaintiff is a firm doing busi- 
ness in Baroda. The defendants area firm in Kanpur. By a wire dated November 
29, 1950, despatched from Baroda, the plaintiff-frm offered to purchase 200 tons 
of groundnut cakes from the defendant-firm. The plaintiff's wire was received 
by the defendants at Kanpur. The tance of the offer was telegraphed by 
the defendant-firm from Kanpur. The delivery of the goods was to be given 
to the plaintiff at Khanna railway station and the plaintiff had to pay the money 
at Kanpur to the Guru Nanak Oil Mills, from whom the defendant-firm had pur- 
chased the goods for the plaintiff, or to the agent of the said mills at Kanpur. 
The plaintiff contends that the defendants failed to give delivery of the 
He, therefore, gave them a notice dated January 10, 1951, and filed this suit in 
the Baroda Court against them on January 16, 1951, claiming to recover Rs. 10,800 
with costs and future interest. 

The principal defence to the suit was that the Baroda Court had no jurisdiction 
to try the suit as the contract was made at Kanpur, as its performance was to 
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be at Kanpur and as the payment was also to be made at Kanpur and as the breach 
of the contract, if any, also occurred at Kanpur. > 

The learned Civil Judge, S. D., at Baroda has held that his Court has no juris- 
diction to try the suit and has ordered the plaint to be returned to the plaintiff 
for presentation to the proper Court. This is an appeal from that order. 

ow, interesting questions of law which have arisen for our decision are: (1) 
Does the posting or telegraphing of a proposalor offer from a particular place 
give rise to part of a cause of action at that lacefor the purpose of jurisdiction ? 
In other words, is the place of despatch of a letter or telegram of offer a material 
factor in the making of an offer? (2) Is the acceptance of an offer as against 
an offeror a continuing thing, i.e., does it continue till it is received by the offeror 
or is it complete as soon as it is posted or telegraphed ? 

On both these points, there is not quite an uniformity of judicial opinion, but 
the direction to which the weight of the Judicial decisions pointsisclear. Section 20, 
cl. (e), of the Civil Procedure Code, says: . 

“Subject to the limitations aforesaid, every suit shall be instituted in a Court within the locali 

limits of whose jurisdiction the cause of action, wholly or in part, arises.” 
The expression ‘cause of action’ is not defined in the Civil Procedure Code, but there 
is no doubt as to its generally accepted signification. In Cooke v. Gill, ‘cause of 
action’ was defined in this way: Every fact which it would be necessary for the 
plaintiff to prove, if traversed, in order to support his right to the judgment of 
the Court. It does not comprise every piece of evidence which is necessary to 
prove each fact, but every fact which is necessary to be proved. This definition 
of the expression ‘cause of action’ was adopted by the Master of the Rolls, Lord 
Esher, in Read v. Brown.* Lord Justice Fry agreed with the Master of the Rolls 
and observed : 

“Every thing-which, tf not proved, gives the defendant an immediate right to judgment, must 
be part of the cause of, action.” i 
Clearly thus; ‘cause of action’ is every fact which is material to be proved to entitle 
the plaintif? to succeed, every fact which the defendant could have a right to 
traverse. In Dhunjishah Nusserwanji v. A. B. Fford and Roghoonath Misser 
v. Gobind Naraint ‘cause of action’ was defined as bundle of essential facts, 
which it is necessary for the plaintiff to prove before he could succeed in the suit. 
Now, therefore, the question is this: Is the posting or telegraphing of an offer 
something which the plaintiff is obliged to prove, if tenet: in order to support 
his right to the judgment of the Court or is it something which, if not proved, 
gives the defendant an immediate right to judgment? If the answer is ‘yes’, the 
posting or telegraphing of an offer would be part of a cause of action. On the 
other hand, if the answer is ‘no’, the place of ing a letter or sending a wire con- 

ining an offer or proposal would not be a material factor for considermg cause 
of action or a part of it. i 

An offer is undoubtedly a part of the cause of action as was held in Borthwick 
v. Walton® and Green v. Beach*, but under s. 4 of the Indian Contract Act, the 
communication of an offer is not complete until it comes to the knowledge of 
the person to whom it is made. An offer which is not communicated is no offer 
and there is no communication of it unless the other party knows about it. 
There cannot be a partial or incomplete communication of an offer. The inten- 
tion of the Legislature in this context is clear. Section 4, which says that the 
communication of an acceptance is complete as against the proposer when it is 
put in course of transmission to him, does not say that the communication of. 
a Tan is complete as soon as it is put in the course of transmission to the 
other party, Thus, putting an offer in transmission from a particular place is 
no part of the cause of action, as the offer is made only when it is received. 

“There is nothing irrevocable about an offer as tt oan be revoked right up and till the time: 
it is received and before it is accepted.” Pokhar Mal v. Khanewal OU Mills.” 
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Where an offer is made by correspondence, it is true that unless the offer 
is posted or telegraphed, it cannot and does not reach the other end 
at all. But, simply because of that initial circumstance, it cannot be 
said in the law of contract that the place from where the letter or wire 
is despatched is a material factor in the making of an offer. The making of an 
offer is not done in parts or is not completed by bits. It is either made or not 
made. It is made only when it is received at the other end and it is not made 
-at all if it is not so received, although it may have been by the proposer 
or offeror. If the letter containing the offer is miscarried or lost after posting, 
it cannot be said that the offer was made at all. A post office or a telegraph 
office is an agent of the offeror, and unless thesaid agent delivers the proposal to 
the other party, the proposal is not made at all. 

The question whether the posting of an offer is or is not a part of the cause of 
action has come up for consideration of the Courts both in this country 
and in England. The leading English case on the subject is the case of Clarke 
Brothers v. Knowles'. In that case, the plaintiffs who were a firm carrrying on 
businesss at West Hartlepool in the county of Durham, in December 1915, made 
a contract by co mdence through the post with the defendant, who carried 
on business at Croydon, for the purchase from the defendant of a quantity of glass 


and scrap wire. The defendant having failed to deliver the in accordance 
with the contract the plaintiffs in May 1917 eee to the i of the 
West Hartlepool County Court under s. 74 of the County Courts Act, 1888, for 


leave to commence an action against the defendant for breach of the said contract 
in the West Hartlepool County Court. The affidavit upon which the application 
was based stated: 
“that the facts relied on as constituting the alleged cause of action or a part thereof are, that 
the written offer made by the proposed plaintiffs and ‘accepted by the proposed defendant 
in respect of the sale of the goods for the breach of which contract ‘an action is proposed to 
be brought was made and posted by the proposed plaintiffs at West Hartlepool, within the 
district of the Court.” 
It was contended for the defendant that the Registrar was wrong in 
giving the plaintiffs leave to commence an action in the West Hartlepool 
unty Court, for that Court had no jurisdiction. It was argued for 
the defendant that the only ground on which it was suggested that the 
West Hartlepool ay Court had jurisdiction was that part of the cause of 
action arose within the district, and the only fact relied on in the plaintiffs’ affida- 
‘vit in support of that suggestion was that the letter containing the offer to pur- 
chase the goods in question was posted in West Hartlepool. It was contended 
that in an action on a contract, the posting of the offer was no part of the cause 
of action and that an offer made through the post was made where the letter was 
received, not where it was posted and that in that particular case it was received 
in Croydon. 
ing with the plaintiffs’ contention in that case that what was meant by 
the ‘cause of action’ was all those facts which the plaintiffs must prove to establis 
their claim, that one of those facts was the sending of the offer to buy the goods 
and that as the letter containing that offer was despatched from West Hartlepgol, 
part of the cause of action arose within that district, Lord Justice Lush observed 
that the material question was not where the offer was sent from, but where it 
was made and the making of the offer was proved by showing that it was received. 
His Lordship said (p. 188) : 
‘“Therefore the offer here was made in Croydon. The posting of ft was no part of the cause 
of action.”’ i 
Lord Justice Lawrence who also delivered a concurring judgment on 
this point said (p. 182) : 
“The making of an offer is part of the cause of action. But an offer is made where it is 
received, and that in this case was at Croydon.” 
It may be noted that precisely the same contention as was raised for the plaintiffs 
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in Clarke Brothers v. Knowles is raised by Mr. Shah for the plaintiff in this case. 
He says that since the wire containing the plaintiff’s offer to buy the goods was 
despatched from Baroda, part of the cause of action had arisen in Baroda. This 
contention must be negatived as was the plaintiffs’ contention negatived by Lord 
Justices Lawrence and Lush im the case of Clarke Brothers v. Knolwes. The 
relevant portion of 8.74 of the County Courts Act, 1888, under which the plaintiffs 
in Clarke Brothers’ case had applied to the Registrar of the West Hartlepool County 
Court for leave to commence an action against the defendant for the breach of 
the contract, was as follows : 

“Every action or matter...may be commenced by eave of the judge or registrar...in the 

court in the district of which the cause of action or claim wholly or in part arose.” 
This language is very similar to the language of s. 20, cl. (c), of the Civil 
Procedure Code, and so the decision in Clarke Brothers’ case is an apposite autho- 
rity to show that the posting or telegra ae g of the offer is nota of the cause 
of action within the meaning of s. 20(c) of e Civil Procedure e. 

The decision in Clarke Brothers’ case is followed by several High Courts in 
India. In Premchand Roychand & Sons v. Moti Lal the plaintiffs who were 
carrying on business as share-brokers in Bombay offered to adl to the defendant, 
who was a share-brokerresiding and carrying on business in Delhi, certain shares. 
The offer was communicated to the defendant by telegram which was received by 
him in Delhi-and he accepted the offer by telegram. The performance of the con- 
tract by sending the share certificates together with the relevant transfer forms and 
also the draft to the defendant was to be in Delhi. The plaintiffs drew a draft 
on the defendant for the price of the shares, but the defendant failed to retire 
the draft in Delhi. The plaintiffs filed a suit against the defendant in Bombay, 
after obtaining leave under cl. 12 of the Letters Patent, for breach of contract, 
on the ground that he had refused to retire the draft in Delhi. 

The contention of the defendant was that he was residing and carrying on business 
in Delhi, that the contract was made by the acceptance y him of the offer of the 
plaintiffs in Delhi, that the performance of the contract was to be made and was 
in fact offered by the plaintiffs to him in Delhi, that the breach of the contract, 
if any, took place in Delhi and that, therefore, the whole cause of action having 
arisen in Delhi, the Bombay Court had no jurisdiction to try the suit in spite of the 
leave under cl. 12 of the Letters Patent having been granted. Mr. Justice Bhagwati 
in the course of his judgment observed (p. 647) : 

“In my opinion,...ft cannot be stated that even though the offer in this case had been 
communicated by telegram by the plaintiffs from Bombay to the defendant in Delhi ft oan be said 
to have been made in Bombay, and it cannot be stated that therefore any pert of the cause of 
action had arisen within jurisdiction.” 

Mr. Justice Bhagwati went on to say (p. 647): 

“‘...there is no doubt in my mind that the true principle is that even though an offer may have 

emanated from a place within jurisdiction, it cannot be said to have been made until that offer 
has been received by the party to whom it has been made. If the party to whom the offer is 
thus communicated resides or carries on business outside jurisdiction, the offer cannot be said to 
have been made within jurisdiction.” 
Tt was implicit in this decision that the acceptance of an offer, as against the offeror 
or proposer, is not a continuing thing. The contract between the plaintiffs and the 
defendant was taken as completed in Delhi. The offer was taken as having been 
made in Delhi where it was received by the defendant and the scoeptance by the 
defendant of that, offer, as against the pro , was also completein Delhi as soon 
as the wire of acceptance was despatched froin Delhi. 

In Ahmad Buw v. Fazal Karim’ the appellants were a firm of hide merchants 
carrying on business in Hyderabad (Sind). On April 21, 1987, the appellants 
telegraphed to the respondent, who was a merchant ing on business at Madras 
and at Madhavaram, offering to sell to him 5000 sheep hides of a certain quality 
at the price of Rs. 128 per 100 skins, delivery to be given at the railway station 
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in Hyderabad. {The respondent by a telegram of the same date made a counter- 
offer. He informed the appellants that he was prepared to accept the hides at the 
me of Rs. 125 per 100 mine: This counter-offer was accepted by the appellants 
y tel the next day. On May 4, 1987, the appellants made an offer to the 
respondent in respect of another parcel of hides, but of a different quality, at the 
rice of Rs. 80 per 100 skins. Here, again, the respondent made a counter-offer. 
May 5, he ‘ck aphed saying that he was prepared to buy at the price of Rs. 75 
per 100 skins. This counter-offer was accepted by the appellants a telegram 
despatched from Hyderabad on May 7. In the plaint, the ndent averred 
that part of the cause of action arose in Madras from where he had telegraphed 
his counter-offers. Leach C. J., delivering the poogen of the Bench, held that 
the cause of action did not arise eyen in part in Madras and that, therefore, the 
Madras Court had no jurisdiction to try the suit. The learned Chief Justice 
followed the English case of Clarke Brothers v. Knowles and dissented from the 
decision in Engineering Supplies, Lid. v. Dhandhania & Co., in which the learned 
Chief Justice in of the Calcutta High Court had regarded the making of the 
offer by cable from Calcutta as part of the cause of action, and observed (p. 202) : 


“With the greatest respect for what was seid in Engineering Supplies, Lid. v. Dhandhanta 
Co., I am unable to agree that the posting of an offer from a particular place can be regarded as 
part of the cause of action. The making of the offer has to be proved in order to entitle a plaintiff 
to succeed in such a case as this, but the offer is made at the place where it is received and if 
tt is made by post or telegram the place of despatch is not a material factor.” 

In The National Insurance Co., Ltd., Calcutta v. Seethammal a policy of insurance 
was put through by means of the local agent in Madras of the insurance company 
and this proposal was accepted by the insurance company by its directors in 
Calcutta. It was contended on behalf of the appellants that the contract between 
the assured and the company was made in Calcutta, that being the place where the 
proposal as it was described in the insurance policy was in fact received by the 
company and the place where it was decided to accept the proposal and the place 
from which the acceptance was sent by means of the post to Madras. It was 
contended by the appellant insurance company that the proposal being received 
in Calcutta and being there accepted, the contract was made in Calcutta. In 
accepting the appellants’ contention, the learned Chief Justice observed (p. 457) : 

“For the purpose of the proposal and the acceptance, in my opinion, the agent was merely 
a post office. It was his duty upon receiving the proposal signed by the assured merely to send 
it on to Calcutta, there to be dealt with by the Company, and again when the proposal was acoept- 
ed, it was his duty merely to communicate the acceptance of the proposal to the assured. In 
my opinion this is a very clear case ; and the policy of insurance, in my view, was clearly effected 
in Caloutta and not in Madras.” 
In the present case, the telegraph office was merely the nt of the plaintiff 
proposer.,It was the duty of the said agent, upon receiving aC Barts the proposal 
signed by the plaintiff pro , to transmit it on to Kanpur, there to be dealt 
with by the defendants, and again when the proposal was accepted, it was the duty 
of the said agent to communicate the acceptance to the plaintiff. The contract 
was thus clearly effected in Kanpur where the proposal was received by the de- 
fendants and accepted by the defendants. In Ratan Lal Gattantv. Harcharan LaP 
a Division Bench of the Allahabad High Court consisting of Malik and Wali- 
ullah JJ. held that the posting of an offer could not be regarded to give rise to a 
art of the cause of action at a place where the offer was when the person 
to whom the offer was to be communicated lived at a different place. It was 
observed that s. 4 of the Indian Contract Act put it beyond any controversy that 
an offer must be deemed to have been made at the place where it was received, 
not at the place from where it was sent. Mr. Justice ik dealing with the deci- 
sion of the learned Chief Justice Rankin of the Calcutta High Court in Engineering 
Supplies, Lid. v. Dhandhanta & Co. said that any observation on a point of law by 
Renkin C. J. was entitled to great weight, but pointed out that the observations 
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-of the learned Chief Justice in the abovementioned Calcutta case, namely (p. 541), 

“There remain two matters on which the plaintiff can rely in contending that a part of the 
cause of action took place in Calcutta. One is that this offer was sent from Calcutta by cable to 
London, and the other is that he rejected the goode—which he did by sending the defendants a 
communication from Calcutta or by informing their representative in Calcutta,” 
were not necessary for the decision of that case as the contract in that case was a 
c. i. f. contract, and inasmuch as the goods had to be delivered in Calcutta, there 
-could be no doubt that a part of the cause of action did arise in Calcutta. In other 
words, the Allahabad High Court took the view that the observations cited above 
of Rankin C. J. in Engineering Supplies, Lid. v. Dhandhania d Co. were obiter. 

In Pokhar Mal v. Khanewal Oil Mills! the offer for purchase of certain goods 

was made by the plaintiff ane at Jullunder to the defendant residing at e- 
wal. The offer was sent through post and was in due course received by the de- 
fendant at Khanewal. The offer was accepted by thedefendant by letter sent to 
the plaintiff from Khanewal. The delivery was to take place at Khanewal. 
As the goods were not supplied by the defendant, the plaintiff brought a suit for 
damages at Jullunder. The question was whether the Court at Jullunder had 
territorial jurisdiction to entertain the suit. It was contended for the plaintiff 
that even though the contract might be said to have been made and completed 
at Khanewal by reason of the acceptance of the plaintiff’s offer havmg taken place 
there, the offer itself was a part of the cause of action and that unders.20 of the Civil 
Procedure Code a Court having territorial jurisdiction in the place from where the offer 
proceeded had jurisdiction to try the suit arising out of the contract even though 
the contract might have been completed ‘and broken elsewhere. The learned Chief 
Justice Harries, who delivered the judgment of the Division Bench, observed that, 
although it was true that the letter containing the offer was at Jullunder, 
there was no effective offer until it had been received by the addressee of the letter. 
The learned Chief Justice said that the mere writing of a letter meant nothing and 
added (p. 268): 
“Assume for example the offeror wrote the letter at Jullundur and instead of posting it though 
Detter of it and took the letter himself to Khanewal and handed it over to the addressee. In 
‘such a case, the offer would clearly have been made at Khanewal. Can it make any difference 
that the letter is not taken by hand to Khanewal but is sent through post? There is nothing 
irrevocable about an offer as it oan be revoked right up and till the time it is received and 
before it is accepted. It appears to mo that an offer is not an effective offer until it has 
‘been received. For example, if the letter was mislaid in the post, could it possibly be said 
‘thes an offer had bean made to the defendanta in Khanewal? Obviously it could not be said 
that such an offer had been made.” 

“The matter is made perfectly clear by s. 4, Contract Act, which provides that the oom- 
munication of a proposal is complete when it comes to the knowledge of the person to whom 
it is made. That being so, it appears to me clear that the offer in this case was not made ab 
Jultundur but was made as Khanewal.” 

His Lordship agreed with the dissent, by the Madras High Court in Ahmed Buw 
v. Fazal Karim, from the view taken by the Calcutta High Court in Engineering 
Supplies , Lid. v. Dhandhania & Co. 

We must now refer in details to the case of Engineering Suplies, Lid. v. Dhandha- 
nia & Co., on which Mr. C. K. Shah, the learned advocate for the plaintiff-appel- 
lant, relies. There the plaintiff’s case was that a number of ball valves was ordered 
by him to be made by the defendant. The plaintiff's order was sent by cable- 
gram from Calcutta to London. It was accepted by the defendant company by 
cable from London. It was a c.i.f. contract. The goods came to Calcutta and 
al were tendered to the East Indian Railway Company who rejected them. 

ore the goods were tendered to the East Indian Railway Company, the plaintiff 
in Calcutta paid a sum of Rs. 5,765 as customs duty in Calcutta. After the rail- 
xe company had rejected the goods, the plaintiff gave notice of rejection to the 
defendant company. On these facts, the plaintiff contended that the defendant 
company was liable to it indamages including special damage for the sum paid as 
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customs duty and certain other sums. Rankin C. J., who delivered the judgment 
of the Bench, said that there remained two matters on which the plaintiff could 
rely in contending that a pert of the cause of action took place in Calcutta, one 
was that his offer was sent from Calcutta by cable to London and the other was 
that he rejected the goods by sending the defendants a communication from Cal- 
cutta or by informing their representative in Calcutta. In the course of his judg- 
ment, the learned Chief Justice observed (p. 548): 

‘We have to ask ourselves whether something, which the plaintiff is obliged to prove as a’ 
fact in order that bis case may succeed, is a thing which took place within Calcutta. If it is, 
it seems to me to be no answer to say that what took place in Calcutta wasnot by itself a contract 
and it seems to me to be wrong to introduce notions, which depend upon the view that a contract, 
which was in fact made by people at different places, was made in the place where the last assent 
was Strictly a contract is not a fact but an obligation which may result from a series of 
facts.” 

In memorable words, the learned Chief Justice said (p. 546): 

“I would like here to observe that I think it a confusion to say that, if you want to know 
where a contract was made, the snswer will be found in the law of contract. That is the last 
thing you will find in the law of oont-act. The law of contract will inform you what the necessary 
conditions are which have to be fulfilled before two parties come under a legal obligation to each 
other in respect of their negotiations. Thus I believe, the Indian Contract Act nowhere says 
anything about the place where the contract is made and it is no part of the ordinary law of 
contract, though it may be part of a doctrine of private international law or of some rule of pro- 
cedure, to say that where persons in two different places do something out of which the contract 
arises, the contract is to be deemed to have been made in one place rather than in the other.” 
It is doubtless that the pronouncements of a celebrated jurist as the learned Chief 
Justice Rankin on points of law are entitled to the greatest weight. But, with 
very great respect, I feel we must turn to the law of contract—s. 4 of the Indian 
Contract Act—in order to see when the communication of an offer is complete, 
bearing in mind that an offer can be revoked or withdrawn till it is received and 
before it is accepted. There is nc such thing as an incomplete or partial communica- 
tion of an offer known to the law of contract. Either there is communication or 
there is.no communication. We must therefore know when there is communica- 
tion, and for that we must inevitably turn to s. 4. Again, with very great respect, 
it is not correct to say that if we want to know where a contract was made, the 
answer would not bè found in the law of contract. The law of contract does 
tell us that at the place where the offer is made to the offeree and is ted by 
the offeree, there takes place a concluded contract as against the offeror. Besides, 
the view taken by the learned Chief Justice Rankin is directly contrary to the 
decision on the point expressed so clearly by Lord Justice. Lawrence and Lord 
Justice Lush in Clarke Brothers’ case, where the section that was considered was 
s. 74 of the County Courts Act, 1888, which in terms was very similar to cl. (c) 
of s. 20 of the Civil Procedure Code. It may also be noted that in Engineering 
Supplies, Lid. v. Dhandhania & Co. the question whether the cabling of an offer 
from Calcutta ahahaha of the cause of action and gave jurisdiction to the 
Calcutta Court did not y arise for decision, as the contract was to be performed 
and was actually performed in Calcutta, giving undoubted jurisdiction to the Cal- 
cutta Court. In the circumstances, the observations of the learned Chief Justice 
Rankin, to which I have referred sbove, were with great respect obiter. 

Mr. Shah for the appellant has referred us to a decision of this Court in Dobson 
and. Barlow v. The Bengal Spinning and Weaving Company!. This case was re- 
ferred to by Rankin C. J. in Engincering Suplies, Ld. v. Dhandhania & Co. and by 
Bhagwati J. in Premchand Roychand & Sons v. Moti Lal. Rankin C. J. relied 
upon it in support of his view, whereas B ati J. said that it did not lay down a 

rinciple which would prevent him from holding that even though an offer might 
ve emanated from a place within jurisdiction, it could not be said to have been. 
made until that offer had been received by the party to whom it had been made. 
The material observations of Mr. Justice Fulton in Dobson and Barlow v. The Bengal 
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Spinning and Weaving Company were (p. 184) : , 

“...if the making of the contract be part of the cause of action, it appears to follow that the 
act of concurrence of either party which is essential to the contract is itself a part of the cause of 
action, for without such act of concurrence the contract cannot come into existence.” 

Now, the law of contract does not contemplate concurrence, by the offeror, to the 
acceptor’s acceptance, after the acceptance. In the Indian Contract Act, there is 
no such thing as a concurrence to acceptance. For a concluded contract, what is 
necessary is the making of an offer and the acceptance of the said offer. The 
proposer’s concurrence to acceptance by the acceptor is not necessary. Therefore, 
when Mr. Justice Fulton appeared to speak of concurrence by the offeror to the 
contract, we must assume that he had in mind the making of an offer by the offeror 
and we have already seen that there is no effective making of an offer until the offer 
is received at the other end by the other party. That being so, I am of the view 
that the proposer’s concurrence to the contract, which Mr. Justice Fulton seemed 
to have in view, to be effective occurred only when the proposal was received at the 
other end and not when the proposal was posted from Baroda. sa 

In Kamtsettt Subbiah v. Katha Venkataswamyt the plaintiff who was a resident 
of Kurnool filed a suit in the District Court of Kurnool against the defendants, who 
resided in Madras, for damages. The plaintiff had been consigning goods for sale 
to the defendants as commission agents and he complained that the defendants 
had sold his goods at rates unnecessarily low. The contract of agency had been 
concluded by postal communications between the plaintiff and the defendants. 
The first issue which was framed in the case was whether the District Court of 
Kurnool had jurisdiction to entertain the suit. The District Judge held that he 
had jurisdiction inasmuch as the dealings of the parties were and carried on 
by letters written from Kurnool to Madras and from Madras to Kurnool and, there- 
fore, the suit could be instituted at either place. The High Court held that the 
Contract was made in Madras where the plaintiffs’ proposal sent by post came to 
the knowledge of the defendants and where the defendants’ acceptance was 
posted and was thus put in the course of transmission to the plaintiff 80 as to be 
out of the power of the defendants. 

Mr. Shah relies on the case of Bombay Steam Nav. Co. v. Union of India? in 
which Mr. Justice Coyajee held that a part of the cause of action had arisen in 
Bombay from where the offer was made. With great respect, I am unable to agree 
with the view taken by Mr. Justice Coyajee. A contention whether the posting 
of an offer from a particular place was a material factor for considering part of the 
cause of action was specifically taken by the plaintiffs in Clarke Brothers’ case and 
was negatived by both the Lord Justices who heard and decided the case. Lord 
Justice Lawrence and Lord Justice Lush both came to the conclusion that the 
material question was not where the offer was sent from, but where it was made 
and they clearly stated that the making of the offer was proved by showing that 
it was received. They observed in terms that the posting of a letter was no part 
of the cause of action. The decision in the Clarke Brothers’ case has been followed 
by the majority of the ae Courts in India. Mr. Justice Coyajee has relied on 
the decisions in Dobson Barlow v. The Bengal Spinning and pee Company 
and Baat ening Supplies, Lid. v. Dhandhania & Co. regard to both these 
cases, I have made my observations which I do not wish to repeat, 

Thus, the weight of the judicial decisions points overwhelmingly to the con- 
clusion that the posting or telegraphing of an offer from a particular place does not 
give rise to a part of a cause of action for the purpose of jurisdiction. 

The next point for consideration in this appeal is this: Is the acceptance of an 
offer a continuous thing or is it complete as againstthe proposer as soon as it is 
posted or telegraphed by the acceptor? Here again, Mr. Shah relics on the above- 
mentioned decision of Mr. Justice Coyajee in Bombay Steam Nav. Co. v. Union of 
India. Mr. Justice Coyajee has held that the acceptance is a continuous accep- 
tance until it reaches the offeror at the other end. For coming to this conclusion, 
Mr. Justice Coyajee has relied on a decision of Mr. Justice Patanjali Sastri, as he 
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then was, in Sepulchre Bros. v. Khushal Dast. Mr. Justice Patanjali Sastri held 
that although an acceptance of an offer was complete as against the jpeg as 
soon as the letter containing it was posted, it was a continuing act until it reached 
the person to whom it was communicated and thus could be taken to be made also 
at the place where it was received. In Mr. Justice Patanjali Sastri’s view, where 
an offer was made and accepted through post, a part of the cause of action arose 
where the letter accepting the offer was posted and a vere where it was delivered. 
It may be noted with great respect, however, that in the abovementioned case Mr. 
Justice Patanjali Sastri was sitting as a single Judge and his decision was contrary 
to an earlier judgment of a Division Bench of the same High Court which is reported 
in Mylappa Chettiar v. Aga Mirza’. In a subsequent case of the Madras 
High Court also, Manilal v. Venkatachalapathi*, a division bench of the Madras 
High Court definitely dissented from the view taken by Mr. Justice Patanjali 
Sastri in Sepulchre Bros. v. Khushal Das, and while overruling the said view, the 
Division Bench characterised it as unsound and incorrect. With res I am in 
eee with the view of the Division Bench of the Madras High Court in 
anilal v. Venkatachalapatht. 

It is true that the view of law taken by Mr. Justice Patanjali Sastri in He deal 
Bros. v. Khushal Das finds ie a in an English decision, Evans v. Nicholson. 
In that case, Lord Coleridge C. J. observed (p. 780) : 

“...in my opinion, although complete when he sends it (acceptance) off by post and made then 
as against him, it is nonetheless made also when it reaches the mind of the offerer by reason of 
its having also been made before...and so, to apply the proposition to the facts in this case, I 
should say that, although an account was undoubtedly stated at Copthorne, wherever that may be, 
tt was none the less stated again when the letter containing the admission was received in the 
City.” 

Lord Justice Denning agreed with the view of Lord Coleridge C. J. and said: 

“I do agree that, if the letter speaks at the moment it is posted, it is in the nature of a 
continuous statement and speaks also at the moment when it is received.” 

With very great respect, the view of law taken in S hre Bros. v. Khushal Das 
is clearly opposed to the plain lene of s. 4 of the Indian Contract Act and also 
geems on the whole to be against the weight of the judicial decisions. When 
we are considering the question of a cause of action to the pro r’s suit, we must 
consider when the acceptance as against the proposer is complete. Section 4 says 
that the communication of an acceptance is complete as against the proposer when 
it is put in a course of transmission to him so as to be out of the power of the 
acceptor. It is no doubt true that, as against the acceptor, the communication 
of an acceptance is complete when it comes to the knowledge of the proposer. 
But, when we are considering the question of a cause of action or a part of a cause 
of action for the suit of the ae pa what must be taken in account is the complete- 
ness of the communication of an acceptance as against the proposer and not as 
against the acceptor. It is to be remembered that all that was required to es- 
tablish a completed contract in this case had been completed at the moment the 
telegram of acceptance was despatched by the defendants from Kanpur. It is 
difficult to understand how the acceptance of the offer, which took place at Kanpur 
by the despatch of a telegram of acceptance by the acceptor from Kanpur, could 
les become an acceptance at Baroda, kely when we have got to remember 
that the acceptance at Kanpur had to become an acceptance as inst the offeror 
at the moment of the despatch of a telegram from Kanpur. If the acceptance as 

inst the proposer isa continuous thing and therefore takes place not only at the 
place from where it is communicated, i.e. posted or telegraphed, but also at the 
place where it is received by the offeror, there will be two acceptances binding on 
the offeror. Such a position is untenable under the Indian Contract Act. It 
was for this reason that Mr. Justice Patanjali Sastri’s view on this point in Sepul- 
chre Bros. v. Khushal Das was considered unsound and incorrect by a subsequent 
decision of a Division Bench of the Madras High Court. The view of law on this 
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point taken by Mr. Justice Patanjali Sastri in Sepulchre Bros. v. Khushal Das and 
adopted by Mr. Justice Coyajee in Bombay Steam Nav. Co. v. Union of India is 
against the explicit language of the provisions of s. 4 of the Indian Contract Act, 
Section 4 says: : 

“The communication of an acceptor is complete, as against the proposer, when it is put ina 
course of transmission to him so as to be out of the power of the acceptor.” 
Therefore, according to s. 4, the acceptance is complete as against the proposer the 
moment it is put in the course of transmission so as to be out of the power of the 
acceptor. Now, if the acceptance as against the proposer is complete as soon 
as it is put in the course of transmission, what happens later when it reaches the 
hand of the offeror can be no part of the acceptance as against the proposer. If 
the receipt of the acceptance by the proposer is a part of the acceptance as against 
the proposer, then the putting of the acceptance in the course of transmission by 
the acceptor cannot be a complete acceptance as against the proposer, and this 
position is obviously unsustainable in view of the clear provisions of s. 4. In the. 
matter of acceptance, s. 4 puts the offeror in a different position from the acceptor. 
Whereas, as against the Agia sated the communication ohn acceptance is complete 
as soon as it is put in the course of transmission to the proposer, it is not so as 
against the acceptor himself. So far as the acceptor himself is concerned, an 
acceptance is a continuous thing and becomes complete, as against him, when it 
comes to the knowledge of the proposer at the other end. 


In this connection, I may quote with advantage the observations of the learned 
Chief Justice Harries in Pokhar Mal v. Khanewal Oil Mills, which are pertinent 
(p. 264) : 

“There can be no doubt whatsoever that the moment that letter of acceptance was placed 
in the post-box in Khanewal, the offer had been accepted and the contract had been concluded. 
The posting of the letter was an acceptance of the offer and bound the offeror immediately it was 
posted although by s. 4, Contract Aot, the position of the acceptor is somewhat different.” 

It must be remembered that the offeror was here suing and suing upon a contract which was 

complete when the letter was posted to him at Khanewal. All that was required therefore to 
establish a complete contract had been completed the moment the letter was posted. Mr. Grover 
has urged that the acceptance must be regarded as a continuing one and it is acceptances at 
Jullundur also when the letter rached the offeror. I cannot see how it can be an acceptance at 
Jullundur when it had to become an ecceptance as against the offeror at the moment of posting. 
The offeror could not be heard to say that no contract existed the moment the letter was posted. 
If a contract had come into existence by the posting of the letter, there could be no question of the 
acceptance subsisting until it reached Jullunder.”’ 
As the learned Chief Justice Harries pointed out, s. 4 of the Indian Contract Act 
creates, in the case of an acceptor, a ition which is somewhat different from the 
position of an offeror. As soon as the communication accepting the offer is des- 
patched, the said communication is complete as against the offeror and binds the 
offeror. But, so far as the acceptor is concerned, he has liberty to revoke it or 
cancel it, and the said liberty subsists up to the point of time that the communica- 
tion of acceptance reaches the offeror. The ultimate decision of the Division 
Bench in that case was that the moment the letter of acceptance by the defendant 
was posted in the post box at Khanewal, the offer had been accepted and the 
contract had been concluded and that, as a complete contract had come into 
existence by the posting of the letter of acceptance by the defendant at Khanewal, 
there could be no question of the acceptance subsisting until the letter reached 
Jullunder, It was r held that the mere receipt by the plaintiff of the letter 
of acceptance at Jullunder could not be said to form part of the cause of action for 
the suit for damages for breach of the contract so as to entitle the plaintiff to bring 
the suit at Jullunder. The cause of action, as far as the plaintiff was concerned, 
was complete the moment the letter of acceptance was posted, and that being so, 
the fact that it ultimately reached its destination at Jullunder was not material. 


The Bombay decision in Premchand Roychand & Sons v. Moti Lal also pro- 
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ceeded on the basis that the acceptance of an offer was not a continuous thing as | 
against the proposer, but was complete as soon as it was put in the course of trans- 
mission by the acceptor at the other end. If the Court had taken the view that the 
acceptance was a continuous thing and also gave rise to a cause of action for the 

laintiff’s suit at the place where it was received by the A er it would have been 
held that the Bombay Court had jurisdiction to try that particular suit, but the 
decision of the Court was that the Bombay Court had no jurisdiction to try the suit, 
as no part of the cause of action had arisen in Bombay. 

In Sitaram Marwari v. Thompson}, Mr. Justice Mookerjee in the course of his 

judgment observed (p. 889) : 

“But it is a much more frequent and more difficult case where the contract is not entered into 
at a personal meeting of the parties, but by a messenger, by a document signed by the partles 
at different places, or what is most usual, by a simple correspondence. In such cases, the true 
place of the contract has been most keenly disputed. Three different questions naturally arise, 
although most jurists do not discriminate them. Where is the contract made? What place 
is to fix the foram? What the local law? To the first, I answer without hesitation, that the 
contract is concluded where the first letter is recetved and the assenting answer is despatched by the 
receiver ; for at this place a concurrent declaration of intention has been arrived at. The sender 
of the first letter is, therefore, to be regarded as if he had gone to mest the other, and had received 
his consent.” 


In the case before us also, it was at Kanpur that a concurrent declaration of inten- 

tion was arrived at. Following the observations of Mr Justice Mookerjee quoted 

above, the sender of the first telegram, t.¢., the plaintiff, must be ed as 

if he had gone to meet the defendants at Kanpur, and when the defendants des- 

atched a tel of acceptance from Kanpur, it must be taken that the plamtiff 

received the consent of the defendants. 

In Kamisetti Subbiah v. Katha Venkatasawmy,* to which I have already referred, 
it was observed by a Division Bench of the Madras High Court (p. 859): 

“Under the Indian Contract Act, tt is true that the contract is not complete in the sense that 
neither party can recede therefrom, until the acceptance comes to the knowledge of the proposer. 
But at the time when the acceptance is posted, the contract becomes complete as against the 
proposer and any communication (from the proposer) which reaches the acceptor after this moment, 
revoking the proposal, is altogether inoperative. As against the acceptor, however, the contract 
js not complete at that moment and can be avolded by him by communicating to the proposer, 
a revocation of the acceptance, before the acceptance reaches him.” 


Clearly thus, the acceptance is a continuing thing so far as the completeness of 
the contract as Gee the acceptor is concerned. 

In Halsbury’s Laws of England, 2nd edn., Vol. VU, p. 94, para. 180, 
it is observed : 

“The acceptance of an offer made through the post is complete as soon asa properly addressed 

letter containing the acceptance is posted. The acceptor is not responsible for any delay or 
faflure on the part of the post office, provided that it is not caused by any default on his part, 
and the person making the offer is bound by the acceptance from the time when it was posted, 
notwithstanding that the letter of acceptance is lost in the post, or that its delivery 1s delayed, 
or that it is returned to the acceptor owing to a mistake in the address caused by the person who 
made the offer. The principle is that for the purpose of recetving the acceptance the post office 
is the agent of the person who makes the offer, not of the acceptor.” 
In support of these observations, reliance is put on numerous English decisions. 
It would thus be clear that the view of law expounded by Mr. Justice Patanjali 
Sastri and adopted by Mr. Justice Coyajee is against the overwhelming weight 
of the judicial authorities both in this country and England. 

‘In Mantlal v. Venkatachalapatht* to which I have already referred, it was held 
by Leach C. J. and Shahabuddin J. that a contract was made where the offer 
was accepted, and an offer, when accepted by was accepted at the place 
where the letter of acceptance was posted, and therefore the cause of action arose 
there. 

1 ons) LL. R. 
I. L. 
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The result of the examination of the above authorities is that, in the case before 
us, the offer was made at Kanpur and the acceptance of the offer also took place 
at Kanpur and, therefore, no part of the cause of action arose within the Juris- 
diction of the Baroda Court. : 


The appeal must, therefore, fail and be dismissed. 
Appeal dismissed, 





Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Distt. 
GOVIND SADASHIV PATHAK v. SADASHIV SHIVRAO NISAL.* 


Indian Limitation Act (LX of 1908), art. 183(5); See. 14(2)—Civil Procedure Code (Act of 1908), See. 89; 
O. XXI, r. 6—Bombay General Clauses Act (Bom. I of 1904), See. 8(20)—Ex parte decrees passed 
by 4 Court in 1985 transferred to P Court for ouscution—Decres set at aside by A Court, suttre- 
stored to file and another decree passed in 1936—Darkhast filed in execution of decree of 1936 
in 1939, 1941 and 1943—Decree-holder transferring decres of 1936 to P. Court and applying for 
ewocution in 1947—Whether application barred—Darkhast for 1989 to 1943 whether in accord- 
ance with Law under art . 182(5)—Order made by Court transferring decree under s. 89 of Code 
but certificate under O. XXI, 1.6, not issued to transferee Court—Whether transferee Court has 
jurisdiction to execute decree—Good faith”, distinction between the definitions contained tn 
Indian Limitation Aci and Bombay General Clauses Act. 

An ew parte money decree was passed against the defendant by the Ahmednagar Court on 
February 12, 1985, and it was transferred for execution to the Poona Court with a certificate 
under O. XXI, r. 6, of the Civil Procedure Code, 1908. Subsequently upon an application 
to the Ahmednagar Court by the defendant, the ex parte decree was set aside. The suit 
was restored to file and a decree was passed against the defendant on November 26, 1988. 
The plaintiff decree-holder made attempts to execute the decree of February 12, 1985, by 
applications presented to the Poona Court in the years 1989, 1941 and 1948. The applica- 
tions of 1989 and 1941 came to nothing, but in the application of 1948 the defendant made 
a small payment towards the decretal amount and the darkhast was dismissed. A final 
application for execution of the decree of February 12, 1985, was made by the plaintiff in 1946. 
The plaintiff made an application for amendment of the application for execution of 1946 
by additional words tending to show that the decree of February 12, 1985, was revived by the 
decree of November 26, 1986. This amendment was granted. The plaintiff then obtained 
a certificate from the Ahmednagar Court trasferring the decree of November 26, 1986, to the 
Poona Court, and the decree was transferred on June 6, 1947. On June 16, 1947, the plaintiff 
applied for another amendment of his darkhast of 1946 to the following effect : “This Court 
has received from the Ahmednagar Court on June 6, 1947, the certificate of the decree revived 
on November 26, 1986’’. This amendment was also granted. The defendant contended 
that the application for execution of the decree of November 26, 1986, was barred by limita- 
tion :— 

Held, that as the first application for execution of the decree of November 26, 1986, was 
made on June 16, 1947, the application was barred by limitation, and the earlier darkhasts 
could not be looked upon as applications for execution in accordance with law as required by 
art. 182(6) of the Indian Limitation Act, 1908. 

None of the three conditions necessary before an application for execution can fall under 
art. 182(5) were present in the case. The earlier darkhasts were not in accordance with law 
because they were applications for execution of a decree which was not subsisting; they 
were not to the proper Court because the second decree had not then been transferred to the 
Poona Court for execution and the Poona Court had no jurisdiction to execute the decree; and, 
thirdly, they were not applications for execution of the decree contemplated by art. 182(6), 
as they were applications for the execution of an entirely different decree. 

Where a decree-holder applies for transfer of a decree under s. 89 of the Civil Procedure 
Code, 1908, and an order is made by the Court but the certificate under O. XXI, r. 6, of the 
Code, is not issued and sent to the transferee Court, it is open to the decree-holder to contend 


* Decided, February d, 1964. Letters No. 671 of 1949, against an order 
atent Appeal No. 20 of 1951, preferred y B.A. Chaugule, Civil Judge or 
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that a judicial order having been made the transferes Court was given jurisdiction, and the 
mere fact that the certificate was not sent would not deprive that Court of its jurisdiction. 
Balakrisknayya v. Linga Rao! and Subramanian v. Muthusami," distinguished. 

“Good faith” as contemplated by s. 14(2) of the Indian Limttation Act, 1908, is not the 

_ same good faith as contemplated under s. 8(20) of the Bombay General Clauses Act, 1904. 

While the Bombay General Clauses Act emphasises ‘‘honesty’’ and ignores the factor of 
negligence, the Indian Limitation Act emphasises not “honesty” but the fact that due care 
and attention has been given to the presentation of the earlier application. 

Onz Sadashiv (plaintiff) filed a suit against Govind (defendant) in the Ahmed- 
nagar Court and obtained an ea parte decree for about Rs. 5,000 on February 12, 
1985. On February 25, 1985, the plaintiff applied to the Ahmednagar Court for 
transfer of the decree to the Court of the Ci ae at Poona. The Ahmednagar 
Court made an order transferring the decree and issued the necessary certificate 
under O. XXI, r. 6, of the Civil Procedure Code, 1908. The plaintiff thereafter 
filed a darkhast in the Poona Court to execute the decree. This darkhast was 

isposed of on January 15, 1986. 

e defendant filed an application in the Ahmednagar Court to set aside the 
ew parie decree passed on February 12, 1986, and the Court set aside the ew parte 
decree on February 5,1986. The suit was restored to file, and an ew parte decree 

was again passed against the defendant on November 26, 1986. 

- After the disposal of the darkhast in execution of the decree of February 12, 
1985, the plaintiff filed another darkhast on January 11, 1989, for execution of 
the same decree. A third darkhast in execution of this decree was presented 
on August 81, 1941, and this was disposed of on September 29, 1942. A fourth 
darkhast for execution of the decree was fled on June 10, 1948, and this was 
disposed of on February 1. 1946, the defendant having paid Rs. 50 in part satis- 
faction of the decree. The present darkhast was filed on September 12, 1946. 
On March 21, 1947, the plaintiff applied for amendment of the darkhast to the 
effect that the decree of February 12, 1985, had been revived on November 26, 
1986. This amendment was allowed. The plaintiff then applied to the Ahmed- 
nagar Court for the transfer of the decree of November 26, 1986, to the Poona 
Court, and the decree was transferred on June 6, 1947. On June 16, 1947, the 
plaintiff applied for another amendment of his darkhast which was to the following 
effect : 


“This Court has recetved from the Ahmednagar Court on June 6, 1947, the certificate of the 
decree revived on November 28, 1986.” 


This amendment was granted and the Civil Judge, Poona, ordered the execution 
to proceed, observing as follows :— ; 

“Tt is stated for the defendant that when the decree is once set aside, no darkhast can be 
filed to execute the same. Reliance is placed on Chetiiattil v. Kunkid, 20 Mad. 175. It was 
stated there that an attachment in execution whether made by the Court which passed the decres 
or by the Court to which such dectee had been transferred for execution is null and void, if at the 
time of attachment the decree had been set aside and was non-existent and the renewed decree 
in the same terms as the original decree passed subsequently will not validate it. The pleader 
for the decree-holder relies on the case Subramaniam v. Muthusami,200 I. C. 748. It was held 
there that although the decree-holder had applied to Court to execute not the decree of June 1980 
but the decree of October 1929 which had no farther existence or validity the applications of the 
decree-holder between 1982 and 1986 must be deemed to have been made in accordance with law 
within the meaning of art. 182, cl.-5, of the Limitation Act. It is further stated that before the 
executing Court oan be permitted to refuse to execute the decree the illegality of the decree should 
be quite patent and on its very face there should be nothing which should be treated as baving 
removed the invalidity, if any, either by the Jjudgment-debtors taking certain steps or by his 
submitting to the jurisdiction of the Court in the matter of the execution of the decree. It was 
held in A. L R. 1040 Nag. 181 that the cage was not one in which the illegality or invalidity of the 
decree was on the face of tt so patent that the executing Court could stay its hands and say that 
it had no jurisdiction to execute the decree. The Nagpur Court passed the first decree and sent 
certificates to this Court on which the decree-holder filed the first darkhast. Thereafter the 
defendant filed the miscellaneous application to set aside the decree and to restore the suit to file 
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and accordingly the suit was restored to file and the fresh decree on the old terms was passed on 
November 26, 1986. Both the plaintiff and defendant knew about the decree and they did not 
inform the Court regarding the same. The Nagar Court also did not withdraw the certifloates 
already sent to this Court and result was that the decree-holder was filing one darkhast after 
another in this Court, on the old decree only. When the present darkhast was filed the defendant 
informed the Court that the old decree was set aside and the fresh decree was passed and, therefore, 
fresh certificates were necessary. Thereafter the plaintiff applied to the Court at Nagar for 
fresh certificates and they were issued and they were sent to this Court. Even in the present 
darkhast, the decree-holder has not stated that there was a fresh decree, He only stated that: 
the decree was revived on November 26, 1986, and that the certificates were sent by the Nagar 
Court and that he prays that the decree should proceed. Both the parties knew as to what had 
happened. The defendant ought to have stated at the earliest possible opportunity that the old 
decree could not be executed. He sat silent all the while and he raised contentions in this dar- 
khast for the first time on November 22, 1986. As stated in 200 I. C. 748 the prior darkhast 
must be deemed to have been made in accordance with law within the meaning of art. 182, ol. 5, 
of the Limitation Act, It is also seen from the ruling in A. L R. Nag. 181 that the present case 
was not one in which the illegality or invalidity was on the face of it so patent that the executing 
Court could stay its hands and so that tt had no jurisdiction to execute the decree.” 
The defendant appealed to the High Court against the order of the executing 
The ap came on for hearing before Bavdekar J., who allowed the 
appeal and held that the darkhast was not maintainable. His Lordship delivered 
the following judgment on January 24, 1951 :— 


BavpeKar J. This is an appeal arising from execution of a decree for money. 
Itap from the evidence that im the first instance there was passed against the 
ap t, who is the judgment-debtor, an ew parte decree, and it was transferred 
for execution from the Ahmednagar Court, which passed the decree, to the Poona 
Court with a certificate under O. XXI, r. 6. That application for execution, how- 
ever, came to nothing and was dismissed on January 15, 1986. Subsequently, 
upon an application by the ap at, the ew parte decree was set aside and the 
suit was restored to file, and a decree in the presence of the appellant was passed 
on November 26, 1986. The respondent-decree-holder made attempts to execute 
his decree by applications presented in the years 1989, 1941 and 1948. The ap- 
plications of 1989 and 1941 came to nothing, but in the application of 1948 
the judgment-debtor appears to have appeared and made a payment of Rs. 50 
and then the darkhast was dismissed. The present application for execution 
was made by the respondent in the year 1946 on September 12, 1946. The appel- 
lant-judgment-debtor appeared in it and contended that the application was 
not a valid application, for the reason that the decree which is sought to be exe- 
cuted had, as a matter of fact, been set aside. The respondent thereupon, in 
the first instance, obtained a certificate from the Ahmednagar Court transferring 
the decree of November 26, 1986, to the Poona Court, and then he made an ap- 
plication for amendment of the application for execution of 1946 by addition of 
words which would tend to show that the ex parte decree was revived by the decree of 
November 26, 1946. This application for amendment has been granted, and the 
learned Judge before whom execution is going on has ordered execution to proceed 
and warrant for attachment of movable property to issue, whereupon the present 
appeal has been filed. 

Now, as I have already mentioned, the original application in this case was 
for executing the ew parte decree which is set aside. ie is common ground that 
it has been set aside and it cannot be executed any more. The present application 
for execution is obviously, therefore, unexecutable regarded as an application for 
execution of the ew parte decree. If at all, therefore, it can take effect as an 
peels for execution of the decree of November 26, 1986. The learned advocate, 
who appears for the respondent, says, however, that, in the first instance, the 
contention that the ew parte decree could not be executed is barred by res judicata 
because of what happened in the darkhast of 1948. There are, however, two 
difficulties in his way. In the first instance, in order that there should be a bar of 
res judicata, there must be an adjudication and no adjudication has been pointed 
out to me from the record which took place in the darkhast proceedings of 1948. ~ 
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Tt is true that the appellant appeared in the darkhast and paid Rs. 50; but the 
payment was not an adjudication. It is only when some order which has been 
passed which could be deemed to be,a decree from which an appeal can be preferred 
that it could be regarded that there was an adjudication which would subsequently 
bar by the principle of res judicata the agitation of the same question. 

In the second instance the bar of res judicata prevents a party from raising 
an issue which he, the defendant, raised in an earlier litigation. But it appears 
to me that in this case it having been admitted by the respondent by his application 
for amendment that the ew parte decree was set aside, there was no occasion for the 
appellant to raise a contention to that effect. The fact was quite clear upon the 
application for amendment of the respondent himself. He did indeed say that 

t decree was revived by the decree of November 26, 1986 ; but that has obviously 
no meaning. 

But a further difficulty in the way of the respondent for taking up a contention 
of the bar of res judicaia is that, assuming that there was an adjudication in the 
execution application of 1948, it does not appear that the adjudication was of a 
competent Court. The decree was a decree of the Ahmednagar Court. The 
Poona Court would have no jurisdiction to execute it, except upon a proper transfer 
made to it of the decree. It is true that in this case prior to the darkhast of 1985 
the ew parte decree had been sent for execution to the Poona Court by the Ahmed- 
nagar Court. But that order transferring execution became javalid immediately 
the em decree was set aside. If at this stage an application had been made 
to the Poona Court for executing the decree, the Poona Court would have had 
to say that it could not proceed to do so for the reason that the order of transfer 
of execution which was once made and which was valid in its inception was no 
longer good in law, the decree itself having been set aside. It is obvious, therefore, 
that the transfer became invalid upon the setting aside of the ew parte decree, 
and it is the transfer which gives jurisdiction to a transferee Court to execute the 
decree not passed by it. If that transfer is invalid, all subsequent proceedings 
in execution of the decree are without jurisdiction. In the result, therefore, there 
cannot be any bar of res judicata. 

It is said, however, that in that case the present application for execution 
should be regarded as an application for execution of the decree of November 26, 
1986. The difficulty there is with regard to the bar of limitation. The decree 
admittedly is of 1986, and no applications for execution of this decree were made 
up to September 12, 1946. The intervening applications are obviously all applica- 
tions for execution of the ew parte decree. But the learned advocate, who appears 
on behalf of the respondent, says that the earlier applications could be regarded 
as the steps-in-aid of execution of the decree of November 26, 1986. It appears 
from the record that the decree which was ultimately passed on November 26, 
1986, is in effect the same decree as was passed ew parte against the appellant. 
The applications which were made for execution in 1989, 1941 and 1948, a they 
stated what the decree sought to be executed was, were, therefore, correctly made. 
They merely went wrong in saying that the decree which was to be executed 
was the ew parte decree passed in 1985, instead of saying that the decree was the 
decree passed in the presence of the appellant in 1986, and it is said that the case 
can be regarded as a case of mis-description which did not affect the validity of the 
intervening applications as steps-in-aid. In support of this contention, reliance 
is placed upon the sithioriiy of a single Judge of the Madras High Court in 
Subramanian v. Muthusami In that case, where applications for execution of 
a decree which has been set aside were made, they were regarded as steps-in-aid 
of execution under art. 182(5) of the decree which was ultimately passed. It is 
not necessary for me in this case to express an opinion about the correctness of 
the decision given in that case, because, assuming even that I would be prepared 
to hold that there was merely a mis-description of the decree sought to be executed 
in the applications of 1989, 1941 and 1948, an application as step-in-aid in execution 
has got to be made to a proper Court. It is only when made to a proper Court that 
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such an application would furnish fresh starting point under the provisions of 
art. 182(5). In this case, the applications for execution were not made to the Court 
which passed the decree; they were made to the Poona Court, and if the applica- 
tions were regarded as applications for execution of the decree of November 26, 
1986, then the applications were not made to the proper Court. -The 
Poona Court would bE the proper Court for making the applications only where 
there has been a proper transfer of the decree for execution to that Court by the 
Ahmednagar Court, and the order for transfer and the certificate of non-acceptance 
which were obtained by the respondent for enabling him to execute the decree of 
November 26, 1986, were obtained by him only after the institution of the present 
application for execution. At the time when the applications for execution of 
1989, 1941 and 1948 were made, the Poona Court had, therefore, no jurisdiction to 
entertain those applications. As has well been pointed out in art. 182(4), ee 
Court” has been defined as meaning the Court whose duty itis to execute the decree, 
and in this case it could not possibly be said that it was the duty of the Poona 
Court to execute a decree when no order for transfer of the decree of November 26, 
1986, was before it. 

It is said that in that case I should have recourse to s. 14 of the Indian Limitation 
Act and allow the respondent-decree-holder to deduct when computing the period 
of limitation the time taken by him in prosecuting the execution applications of 
1989, 1941 and 1948. But s. 14 has no application, because that section only 
applies where the proceeding is taken and continued in a Court which has no 
jurisdiction to entertain it in good faith. Good faith is defined in s. 2(7) which 
says “nothing shall be deemed to be done in good faith which is not done with due 
care and attention.” This definition is a stricter definition than the one given in 
the General Clauses Act, and must be applied to the interpretation of the words 
‘good faith’ in s. 14. It is true that in this case there was some explanation of 
how the mistake arose; but all the same ordinary care and caution would have 
prevented the mistake happening, and it cannot possibly be said, therefore, that 
in this case there was exercised due care and attention. Regarded, therefore, 
as an application for execution of 1986 decree, the application was barred by time. 

The appeal must, therefore, be allowed and the application for execution dis- 
missed. with costs throughout. 


The plaintiff appealed under the Letters Patent. 


M. M. Jape, for the appellant. 
V. S. Desai, for the respondent. 


Cnacna C.J. This is a Letters Patent appeal which raises the question of the 
maintainability of a certain darkhast filed by the decree-holder. our opinion, 
if the decree-holder finds himself in a position where he cannot execute the decree 
which he has obtained against the judgment-debtor, he has largely to thank himself. 
This case is a glaring instance of a litigant obtaining a decree and then doing 
nothing more than keep it alive by filing darkhast after darkhast. 

The facts briefly are that the appellant, who is the decree-holder, filed a suit in 
the Ahmednagar Court, being suit No. 5 of 1984, and obtained a money decree 
against the judgment-debtor, the respondent, on February 12, 1985. The 
decree was ex parte, and the respondent applied to set aside the ew parte decree, 
and the Court set aside the ew parte decree on November 5, 1986. The respondent 
was again absent and an ex parte decree was again passed on November 26, 1986. 
On February 25, 1985, the appellant applied to the Ahmednagar Court for the 
transfer of the decree which had been passed on February 12, 1985, to the Poona 
Court where the respondent had some property, and the Court made an order 
transferring the decree and issued the necessary certificate under O. XXI, T. 6. 
Having obtained the certificate, the appellant filed a darkhast in the Poona Court 
for execution of the decree of February 12, 1985. This was darkhast No. 547 of 
1985. This darkhast was disposed of on Jan 15, 1986. The appellant filed 
another darkhast on January 11, 1989, being darkhast No. 52 of 1989. This 
darkhast was also for the execution of the decree of February 12, 1985. The 
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appi ont resented a third darkhast on October 81,1941, being darkhast No. 20 
of 1941. in this was for the execution of the decree of February 12, 1985. In 
answer to this darkhast the respondent ap and filed a written statement. 
This darkhast was disposed of on September 29, 1942, for non-prosecution. A 
fourth darkhast was filed again for the execution of the earlier decree on June 10, 
1948, being darkhast No. 887 of 1948, and this was disposed of on February 1, 1946, 
the respondent having paid Rs. 50 in part satisfaction of the decree. The final 
darkhast was filed on be 12, 1946, being darkhast No. 68 of 1946, which is 
the darkhast under appeal, and as before the darkhast was for the execution of the 
earlier decree. On March 21, 1947, the appellant applied for an amendment of 
the darkhast and the amendment sought was to insert in the application for 
execution the following sentence that the said decree, viz. the decree of February 
12, 1985, had been revived on November 26, 1986. This amendment was allowed. 
Then the appellant applied to the Ahmednagar Court for the transfer of the decree 
of November 26, 1986, and the decree. was transferred on June 6, 1947. On June 16, 
1947, the appellant applied for another amendment of his darkhast and the 
amendment te sought was the insertion in column 6 of the darkhast the following : 
- “This Court has received from the Ahmednagar Court on June 6, 1947, the certificate of the 
decree revived on November 26, 1988.” 

This amendment was also granted and the executing Court ordered the execution 
to proceed. An appeal was preferred from that order which came up before 
Mr. Justice Bavdekar, and Mr. Justice Bavdekar allowed the appeal and held that 
the darkhast was not maintainable. The decree-holder has now come to us in this 
Letters Patent appeal. - 

Now, it is clear that there was no application for execution of the decree of 
November 26, 1986, till the darkhast September 12, 1946, was amended on 
June 16, 1947. It was only after that decree was transfefred to the Poona Court 
that the decree-holder made the necessary application to treat the darkhast as a 
darkhast to execute the subsequent decree. Prima facie, therefore, inasmuch as 
the first application for execution of the decree of November 26, 1986, was made on 
June 16, 1947, the application is barred by limitation, unless the decree-holder is 
in a position to satisfy us that he has taken any step under art. 182(5) of the 
Indian Limitation Act for execution of the decree in a proper Court and the 
ppoe on for execution was in accordance with law. 

. Jape has advanced many ingenious ar, ents in order to save this darkhast. 
His first contention is that inasmuch as the decree that was passed on November 26, 
1986, stated that the decree should be the same as passed on February 12, 1985, 
it was competent to the decree-holder to execute the decree of Feb 12, 1985, 
and he was within his rights in filing the various darkhasts that he did for the 
execution of the ae February 12, 1985. In our opinion that contention is 
entirely untenable. The decree of February 12, 1985, was set aside by the Court on 
- November 5, 1986, and once that decree was set aside, it ceased to be a subsisting 
decree which was capable of execution. It is not correct to say that that decree 
became unexecutable. It is truer to say that that decree ceased to exist, and if the 
decree ceased to exist, naturally no possible question about its executability can 
arise. It is then urged by Mr. Jape that it was open to the judgment-debtor to 
raise the contention that the darkhasts presented by the decree-holder were not 
maintainable inasmuch as he was seeking to execute a decree which was not 
existing, and inasmuch as he did not raise this contention, it is not open to him 
now to take that contention and he should be debarred from doing so on the 
principle of res judicata. What is relied upon is the principle of constructive 
res judicata. In our opinion the principle of res judicata does not come into play 
at all in this case. t is now being urged by the judgment-debtor is that the 
application for execution which is presented on September 12, 1946, is barred by 
limitation. That question has never been decided by any Court before. Even 
assuming that the Court held constructively that the old decree was executable, 
we are not concerned now with any darkhast which is seeking to execute the old 
decree; we are now concerned with a darkhast which is m to execute the 
decree which was passed on November 26, 1986. It is also difficult to understand 
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why the judgment-debtor should have taken up the contention that the old decree - 
was not executable. If the decree was not subsisting even without the judgment- 
debtor taking up that contention, the Court had no jurisdiction to entertain a 
darkhast to execute a decree which as it were had been wiped off from the record 
of the Court. ; 

It is then urged by Mr. Jape that we should treat the darkhasts filed by the 
uiraa e r prior to September 12, 1946, as darkhasts for the execution 
of the decree dated November 26, 1986, and Mr. Jape says that we must look wan 
those darkhasts as amen a misdescription of the decree. Mr. Jape says that 
the amount of the decree is the same, the liability subsisting against the judgment- 
debtor is the same, and the only mistake in the darkhast is that instead of stating 
the date of the decree to be February 12, 1985, what is stated is November 26, 
1986. Now, we can understand a case of misdescription if the decree-holder 
purports to execute a particular decree and in attempting to execute it he wrongly 
describes the decree either as to its date or as to its contents. But the true 
position here is that the judgment-creditor clearly intended to execute the decree 
of February 12, 1985, and not the decree of November 26, 1986. He got the first 
decree transferred and he never got the second decree transferred, and right up to 
June 6, 1947, when the second decree was transferred, his whole attempt was to 
execute the decree which had been set aside. On these facts it is impossible in our 
opinion to contend that the darkhast contained any misdescri tion and the Court 
must look upon the earlier darkhasts as really darkhasts for the execution of the 
subsequent decree. : 

Reliance is placed by Mr. Jape upon art. 182(5) of the Limitation Act and 
Mr. Jape wants us to look upon the earlier darkhasts as applications for execution 
which fall within the purview of art. 182(6). Now, three conditions are necessary 
before an application for execution can fall under art. 182(6) and can save the 
pod of limitation for the execution ofa decree which is years. It must 

an application for execution in accordance with law, it must be to the proper 
Court, and it must be an application for the execution of the. decree which the 
decree-holder is seeking to execute by the subsequent darkhast and in 
of which he is attempting to save limitation. In our opinion none of these thre 
conditions are present in the present case. The earlier darkhasts were not m 
accordance with law because they were applications for execution of a decree which 
was not subsisting. As we shall presently point out, they were not to the proper 
Court because the second decree had not been transferred to the Poona Court 
for execution and the Poona Court had no jurisdiction to execute the decree. 
Thirdly, they were not applications for execution of the decree contemplated by 
ar 182 (5); they were applications for the execution of an entirely different 

ecree. 

With regard to the question as to whether the Poona Court was the proper Court, 
an interesting argument has been advanced to us by Mr. Jape and Mr. Jape’s 
contention is that even without a certificate being issued by the executing Court, 
if the property of the judgment-debtor is situated within the jurisdiction of the 
Poona Court, then the Poona Court had inherent jurisdiction to execute the decree 
and failure on the part of the decree-holder to obtain a certificate was a mere 
irregularity which would not deprive the Poona Court of its jurisdiction. The 
question may be looked at from this point of view. Under the Code, a decree 
can be executed either by the Court that at the decree or by the transferee 
Court. When the decree is to be executed by the transferee Court, an application 
for transfer has got to be made by the decree-holder. It is on that ap lication 
that the Court passes a judicial order. That order having been en cer- 
tain ministerial act has got to be done and that ministerial act is the sending of 
the certificate under O. XXI, r. 6, by the Court that passed the decree to the 
Court which has to execute it. We can understand a case where a decree-holder 
applies for transfer, an order is made by the Court, and then the certificate is 
not issued and not sent to the transferee Court. Under those circumstances it 
would be open tó the decree-holder to contend that a judicial order having been 
made the transferee Court was given jurisdiction and the mere fact that a certi- 
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ficate was not sent would not deprive that Court of its jurisdiction. But in this 
case no application even was made by the decree-holder for the transfer of the 
decree, much less a judicial order being passed by the Court. Therefore, we have 
not here a case where there is merely the absence of a certificate contem- 
pe by O. XXI, r. 6. Here we have the absence even of a judicial order passed 

y the Court which passed the decree, and it is difficult to take the view that the 
Poona Court would be the proper Court, a Court with jurisdiction, when the 
condition precedent to its having jurisdiction has not been complied with, viz., 
a ee order passed by the Court which passed the decree ordering the transfer 
of the decree. 


Reliance was placed by Mr. Jape on a decision of the Madras High Court reported 
in Balakrishnayya v. Linga Rao.1 Now, the facts there were very different. It 
seems that a preliminary mortgage decree was passed on December 19, 1924, by 
the Court of the Subordinate Judge at Bapatla. Then there was an appeal anes 
the preliminary decree to the High Court, but while the appeal was pending a 
final decree was passed by the trial Court on October 3, 1927. t was the Court 
at Bapatla. On August 1, 1980, the territorial jurisdiction over the mo 
properties was transferred from the Court at Bapatla to the Court of the Subordi- 
nate Judge at Tenali and the suits pending in the Bapatla Court were transferred 
to the Court at Tenali. But this particular mortgage suit was not transferred. 
On May 8, 1984, the High Court disposed of the appeal which was pending against 
the preliminary decree and made certain modifications in the decree and the 
decree-holder, without applying for obtaining a final decree in terms of the mbdi- 
fication introduced by Ee Hah Court, filed in the Court at Tenali on April 
2, 1987, a petition for execution of the decree against the judgment-debtor. i 
application was dismissed on January 26, 1989. A fresh execution petition was 

ed in the Court at Tenali in 1940 and the objection was taken that the decree 
was unexecutable in the absence of a final decree passed in accordance with the 
decree of the High Court and that the Tenali Court had no jurisdiction to entertain 
the execution petition, and the Court held that the order passed by the Court 
at Tenali on the first darkhast was an order directing execution to proceed on 
the footing that the decree was one capable of execution and of being executed 
by the Court, and that order opera’ as res judicaia in subsequent execution 
Process, and the Court also held that the Court at Tenali inherent juris- 

iction over the mo properties which were situated within its territorial 
limits, and that the ce of an order of transfer of the decree by the Court 
at Bapatla in accordance with s. 89 of the Civil Procedure Code was only an ir- 
regularity in the assumption of jurisdiction by the Court at Tenali. . Jape 
relies on both parts of this decision. He says that here also we have a case where 
a darkhast was presented to execute a decree which was not executable, and inas- 
much as no objection was taken by the judgment-debtor, the order was held to 
operate as res judicata. . Now, the distinction is clear. In this case there was a 
decree absolute passed by the trial Court. The preliminary decree was modified 
by the High Court and it is true that the decree-holder should have obtained a 
proper final decree in terms of the preliminary decree passed b the High Court 
which decree should have been E But on the facta it Gila not be said 
that the final decree was set aside and ceased to exist as in the case we have before 
us. Therefore, on the peculiar facts of that case the Madras High Court held 
that the doctrine of res judicata came into operation. On the other point also 
the position is different from the position we have here. By an administrative 
order the Court at Tenali was given jurisdiction over the mortgaged properties 
and the Madras High Court was dealing with a mortgage suit. Therefore, when 
the application for execution was presented to the Tenali Court, the Tenali Court 
was the Court which could have passed the decree in the suit. As a matter of 
fact that was the only Court that could have passed the decree, the jurisdiction 
having been taken away from the Bapatla Court. It was under these circumstances 
that the Madras High Court held that the Tenali Court had inherent jurisdiction 
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to execute the decree inasmuch as it had jurisdiction over the Ma ie proper- 
ties and therefore jurisdiction to entertain the mortgage suit. e facts here 
are’that the decree which has been passed is a money decree and the only Court 
which could have passed that decree was the Court at Ahmednagar. The Poona 
Court had no jurisdiction as far as the suit was concerned, nor had ‘it jurisdiction 

to pass the decree. Its jurisdiction only arises by reason of a decree being trans- 

ferred to it and if the decree is not transferred it is difficult to see how the Poona 

Court can have jurisdiction to execute the decree which it did not and which 
it could not have passed and which was passed by another Court. . Jape draws 
our attention to a statement of the law in Sir Dinshah Maulla’s well known com- 
mentary on the Civil Procedure Code under s. 89 and at p. 169 the learned author 
says, “Ordinarily an order transferring a decree under the section is merely a 
ministerial order,” and for that purpose the learned author relies on the Madras 
case to which reference has just been made. With great respect, it is difficult 
to accept that statement of the Jdw. When an application for transfer is made, 
notice is served upon the judgment-debtor, he 1s entitled to raise objections, 
the objections are heard, and after the objections are heard the Court makes an 
order transferring the decree. It is difficult to understand how under these cir- 
cumstances the order made by a Court under s. 89 is a ministerial order. As 

already pointed out, what is ministerial is not the making of the order but the 

issue of the certificate under O. XXI, r. 6. 


Then reliance is placed by Mr. Jape on another decision of the Madras High 
Court which is rted in Subramanian v. Muthusamt!. That is a judgment 
of a single Judge, Mr. Justice Kirg, and there also the facts were very different. 
The decree-holder obtained an es parts decree for Rs. 1,600 against three defendants. 
Defendant No. 1 applied to set aside the decree and an order was in his 
favour that the decree should be set aside if he d ited a sum of Rs. 1,100 by 
a certain time. Part of this amount was deposited but not the whole by the time 
stated in the order of the Court, and on a su uent date the Court passed a 
revised decree in which decree the amount deposited was given credit to the decree- 
holder and the balance was found due under the decree. The decree-holder filed 
a darkhast on the assumption that the amount due under the original decree was 
still due from the judgment-debtor. Ata later stage the decree-holder realised 
his mistake and corrected it and wanted to execute the revised decree, and the 
question that arose for Mr. Justice King’s consideration was whether the subsequent 
AAEE TEA was barred by limitation, and the learned J took the view that 

e earlier applications for execution were made in acco ce with law within 
the meaning of art. 182(5); and Mr. Jape wants us to apply the principle of 
this case to the facts before us. Now, the decree passed in the Madras case was, 
never set aside, the condition for setting aside the decree was not complied with, 
and the original decree stood and was subsequently revised. It was on these 
facts that the learned Judge, with ect to him, went as far as it was possible 
to go and held that though there eae have been two decrees, one superseding 
the other, and though technically speaking the second decree is the only one that 
can possibly be executed, there was only one liability and there had never been 
any doubt that the judgment-debtors in that case were under a liability, as a 
result of the litigation, to the decree-holder. Mr. Jape says that in this case, 
too, there is no doubt as to the liability, that the liability results from the same 
litigation, and we must take a liberal view of art. 182(5). In our opinion it is 
impossible to accept Mr. Jape’s contention. With ect to Mr. Justice King, 
what art. 182(6) contemplates is not the question of liability; the question 18 
whether the application for execution contemplated by that article is in accordance 
with law. Although it may be possible to take the view that there is no difference 
between executing an original decree and a revised decree, it is impossible further 
to extend this principle by taking the view that there is no difference in attempting 
to execute a decree which has been set aside and a decree which has taken its 
place. Therefore, in our opinion, even assuming the view taken by Mr. Justice 


1 [1641] ALR. Mad. 528: 
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King, with respect, is right, the principle deducible from that case is not appli- 
cable to the facts here. 

Mr. Jape finally urged that we should give him relief under s. 14(2) of the Limi- 
tation Act. Mr. Jape says that the earlier darkhasts should be looked upon 
as applications for the same relief prosecuted in good faith in a Court which from 
defect of jurisdiction or other cause of like nature was unable to entertain it. 
Now, there are several difficulties in the way of Mr. Jape persuading us to 
hold that s. 14(2) has any application. In the first place, it 1s extremely doubtful 
whether the earlier darkhasts were for the same relief. The relief sought m those 
darkhasts were for the execution of ,the decree of February 12, 1985. The 
relief sought in the darkhast under appeal is for the execution of the decree of 
November 26, 1986. But the more serious difficulty is that s. 14(2) requires the 
prosecution of the earlier proceeding in good faith. Now, “good faith” as con- 
hae oa by this sub-section is not the same good faith as contemplated under 
the Bombay General Clauses Act. We have a special definition of “good faith” 
in the Limitation Act and the definition is 

“Nothing shall be deemed to be done in good faith which is not done with due care and 
attention.”’ 


When we turn to the definition of “good-faith” in the General Clauses Act, the 
definition is 

“A thing shall be deemed to be done in good faith where it is in fact done honestly, whether 
it is done negligently or not.” : 
Therefore, while the Bombay General Clauses Act emphasises ‘honesty’? and 
ignores the factor of negligence, the Limitation Act emphasises not “honesty” 
put the fact that due care and attention has been given to the prosecution of 
the earlier application. I would agree with Mr. Justice Bavdekar that on the 
facts of this case it is impossible to accept the position that if care and attention 
had been taken, the party could not have realised that he should have obtained 
the necessary transfer certificate in respect of the subsequent decree and that 
he should have attempted to execute the subsequent decree and not the earlier 
decree which had ceased to exist. Further, s. 14(2) also requires that the earlier 
application should not be tenable by reason of defect of jurisdiction in the Court 
to which the earlier application was presented. But in this case, apart from the 
question of any defect in jurisdiction in the Poona Court, the application was 
not maintainable at all because the application was to execute a decree which 
was non-existent. Therefore, even if the Poona Court had jurisdiction, the Poona 
Court could not maintain an application for execution in respect of a decree which 
could no longer be executed. Therefore, in one sense it is not true to say that 
the appellant was prosecuting his earlier darkhasts in a Court without jurisdiction. 
‘He was in fact prosecuting darkhasts which were not maintainable at all on merits 
and were not in accordance with law. If the darkhasts were not in accordance 
with law, then no question of s. 142) can possibly arise. Therefore, whichever 
way one looks at it, the position is clear that the present application to execute 
the decree of November 26, 1986, inasmuch as it was presented ong after the period 
of limitation which is three years, is barred by limitation. Limitation cannot 
be saved because in our opinion the earlier darkhasts cannot be looked upon 
as applications for execution in ‘accordance with law as required by art. 182(d). 

Weare, therefore, of the opinion that Mr. Justice Bavdekar was right in the view 
-that he took. The result is that the appeal fails and must be dismissed. 

Mr. Jape tells us that the judgment-debtor in this case is a pleader. The law 
of limitation is as much open to a pleader as to any other litigant in this country, 
but we do expect a slightly higher ethical standard from a practitioner in our 
Courts than from any other litigant, and Mr. Desai very fairly and very rightly 
told us that he has done his best to persuade his client to satisfy the decree which 
was passed against him to the extent that he was capable of doing, and although 
we have delivered this judgment and we have held that the darkhast is barred 
by limitation, Mr. Desai has assured us that he will still persuade his client to 
pay some amount in satisfaction of the decree. Mr. Jape says he is prepared 
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to accept any amount that the pleader would pay. We hope that although he 
may have scored a triumph in getting the darkhast dismissed, he will think more 
of his own character and pay some amount to the decree-holder so as to satisfy 
him that lawyers can rise above questions of limitation. Limitation is after all 
-a technical plea and there is really no defence on merits to this darkhast. As 
we said before, it is the fault of the decree-holder that he did not pursue his remedy 
for a long time although the decree was passed as far back as 1986, and we are 
now in 1954. 


There will be no order as to costs of the appeal. 
‘ Appeal dismissed. 


ry 


Before Mr. Justice Gajendragadkar and Mr. Justice Vyas. 
VIRGONDA LINGANGONDA DESAI v. MALGONDA VIRGONDA DESAL* 
Bombay Agricultural Debtors Relief Act (Bom. XXVILI of 1947), Secs. 15, 2(4), 244—Decree-holder 
under decree given right to recover possession as morigagee—Docroe-holder seeking to execute 
decres but steps in respect of debt as required by Act not taken—Whether open to mortgagor, 
a debtor within Act, to contend in execution proceedings that debt estingwished under 3. 15(1). 

When a plea under s. 15 of the Bombay Agricultural Debtors Relief Act, 1947, is raised 
in execution proceedings, the Court will have to be satisfied that the plea has 
been raised in respect of a debt which is due from a debtor. In other words, both these 
facts will have to be proved by the party raising the plea, and in adjudicating upon the plea 
the Court will have to inquire into the question as to whether the right which is sought to 
be enforced in the execution proceedings really amounts to a debt within the meaning of 
the Act and whether it is being enforced against a person who is a debtor within the meaning 
of the Act. If both these points are answered in favour of the debtor and tt is also shown 
that no steps had been taken in respect of the said debt as required by the Act, then subject 
to the provisions of s. 15(2) of the Act the Court would have to hold that the debt in question 
is extinguished. 

If on the decree which is passed and which is the subject-matter of execution it clearly 
appears that the decree-holder was given the right to recover possession as a mortgagee, 
then without any further inquiry it must be held that the right which the decree-holder 
secks to enforce is the right of a creditor-mortgagee and no other. Such a right is a debt 
within the meaning of s. 2(4) of the Bombay Argicultural Debtors Relief Act, 1947. 

Therefore, in execution proceedings initiated by the mortgagee decree-holder who under 
the decree was given the right to recover poascasion as a mortgages, it is open to the mort- 
gagor who is a debtor within the meaning of the Bombay Agricultural Debtors Relief Act, 


* Decided, February 10, 1954. Seoond (2) Nothing in this section shall apply to 


Appeal No. 50 of 1958, from the decision of any debt from any m who has by his de- 
V. G. Jamkhandi, District Judge at Kolha- claration, act oro on intentio: caused 
‘pur, in Appeal No. 847 of 1951, rev or permitted his creditor to believe that he is 


orsing 

the decree passed by V. G. Koti, Civil Judge 

{Junior Division), at Gadhinglaj, in Darkhast 
No. 95 of 10950. 

t The material portions of the sections 


not a debtor for the purposes of this Act or 
that no application indar section 4 can be enter- 
tained in res of any debt owned by such 
person to such creditor by reason of the pro- 


run thus: 

15. Debis in respect of which no application 
Jor adfusiment or settlement is made to be void. 
(1) Every debt due from a debtor in of 
w. no application has been made un s.4 
within the period spectfied in the said section 
4 or in respect of which no application for 
ears >e settlement is made under s. 8 
within penod specified in the said section 8 
or in respect of which an application made to 
the Court is withdrawn under s. 12 and no 
fresh application is made under s. 4 and 
debt due from such debtor in respect of which 
a statement is not submitted to the Court by 
the areditor in compliance with the provisions 
of section 14 shall be extinguished. 


visions of section 11. 

24. Power of Court to declare transfer pur- 
porting to be sale to be in nature of mortgage. 
(1) Notwithstan anything to contrary 
contained in any w, custom, or contract, 
whenever it is alleged during the course of the 
hearing of an application made under s. 4 
that any transfer of land by a person whose 
debts are being adjusted under this Act or any 
other person through whom he inherited it 
was a transfer in the nature of a mortgage, the 
Court shall declare the transfer to be a mort- 
gage, if the Court is satisfied that the clroum- 
stances connected with that transfer showed 
it to be in the nature of a mortgage. 
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1947, to contend that since no application as required by the Act was made in respect of 
the mortgage debt’ within time, the debt was extinguished under s. 15(1) of the Act. 

Gurbasappa v. Neelkanthagpa' and Babibat Thakufi v. Faxluddin', explained. __ 

Oxz Singadi who owned certain property mo ed it to one Mallappa for Rs. 
200. There were some money dealings between Singadi and Mallappa in respect 
of which a dispute arose between the two and the matter was refe to arbitra- 
tion. An award was made and in terms of the award a decree was passed. The 
decree provided that Mallappa was to enjoy the property under mortgage for 
twenty years after paying a certain amount to Singadi and Singadi in his turn was 

iven liberty to return a certain amount to Mallappa within twenty years and get 
ack the mo property free of incuambrances. It was further provided that 
if Singadi failed to pay the specified amount within the specified period to Mallappa, 

Mallappa was to be the owner of the property as from the twenty-first year after 

the date of the decree. 

On May 28, 1984, Singadi sold the equity of redemption to Virgonda. Mallappa 
also assigned his rights to Shailappa on July 8, 1985. On March 21, 1986, Shailappa 
filed a suit (No. 82 of 1986) against Virgonda for possession of the mortgaged pro- 
perty alleging that the Pe was let by Mallappa to Singadi and that it was in 
possession of Virgonda subsequent to his purchase of the equity of redemption as 
a tenant. Virgonda inter alia contended that Shailappa was no more than & 
mortgagee and that he could not claim to be the owner of the property. The trial 
Court decreed Shailappa’s suit. This decree was confirmed by the District Court 
and the High Court of Kolhapur. Thereafter Shailappa assigned his rights to 
er ee and others (respondents) on June 21, 1949. 

e respondents filed the present darkhast on August 28, 1950, for the possession 
of the property against Virgonda. Virgonda contended that the respondents 
were mortgagees and in claiming possession by way of execution they were enforce- 
ing their rights as creditors and their rights as mo to recover. the mortgage 
amount were extinguished under s. 15(1) of the Bombay Agricultural Debtors 
Relief Act, 1947. 

The executing Court dismissed the darkhast observing as follows :— 

“When it is held that the judgment-debtor is a debtor within the meaning of the Bombay 
Agricultural Debtors Relief Act, XXVIII of 1947, and that his debts do not exceed Rs. 15,000 
and that the darkhastdars are the mortgagees of the sult property and are entitled to the possession 
of the sult property as such, thén the next question that arises will be whether the decree under 
execution is capable of being executed in view of s. 15 of the said Act. It is not in dispute that 
the said Act was applied to this district on May 1, 1940; that the last date for filing the appli- 
cations under s. 4 of that Act expired on October 81, 1940; and that neither the original decree- 
holder Girmallappa nor his assignees, the present darkhastdars, and nor the judgment-debtor 
have filed an application under s. 4 ofthat Act in respect of the sald mortgage debt due to them 
and the amount of mesne proftts and costs that are awarded to the original decree-holder and 
that are claimed by them in this darkhast. So, the natural consequence under s. 15 of the sald 
Act will be that the mortgage debt and mesne proftts and the costs shall be deemed to have been 
discharged under s. 15 of the Act. But, in this connection, in the first place, my attention is 
` drawn by the learned pleader for the darkhastdars to sub-s. (2) of s. 15 and is urged on their 

behalf that in view of the fact that the Judgment-debtor did not make an application under s. 4 
of the Act in respect of the mortgage debt, and meme profits and costa due to them, the judg- 
ment-debtor permitted them to believe that he is not a debtor for the purpose of the Act and, 
therefore, s. 15 cannot be applied to this case, [think that this argument cannot be accepted. 
It is true that the judgment-debtor has not made an application under s. 4 of the Act io 
respect of the mortgage debt, the costs and the mesne profits due to the daerkhastdars. But 
from that conduct of the judgment-debtor, tt cannot be inferred that he permitted the darkhast- 
dars or the original decree-holder to believe that he is not a debtor under the Act. Beoause 
there is no provision in the Act which makes it obligatory on the part of the debtor to file an 
application under s. 4 of the Act in respect of the debts due by him. All that s. 4 provides is 
. that any debtor or the creditor may make an application under s. 4 before the expiry of the stl- 
pulated period for the adjustment of the debts due by the debtor. Section 15, on the other hand, 
is In the nature of a penal provision which makes it obligatory on the part of the creditor to file 


1 (1951) 58 Bom. L. R. 871. @ (1058) 56 Bom. L: R. 108. 
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the application under s. 4 for the purpose of saving his debts being discharged under it, It is 
open to the debtor to refrain, even purposely, from making an application under s. 4 witha 
view to olaim the benefits of s. 15 in case of the debts due to the creditors who are not diligent 
enough from escaping the provisions of 5.15. That is why, it is the common experience of the 
Courts that generally there are the applications filed by the creditors under s. 4 in the easeof the 
admitted debts due by the debtor. In the circumstances, I am of the opinion that this argument 
cannot be accepted and sub-s. (2) of s. 15 cannot be invoked for the help of the darkhastdars.” 


On appeal the District Judge set aside the order of the executing Court and order- 
ed the respondents to recover possession of the property as per terms of the decree, 
observing, in his judgment, as follows :— 

“The award deores itself is not on the record in this case. Therefore, we have to gather the 
terms of the award decree from what has been observed in the judgment of the trial Court and the 
first appellate Court which are at exhts. 18 and 19. The trial Court has quoted the relevant 
portion from the award decree. Therein it is mentioned that the decree-holder should enjoy 
the suit lands in Heu of interest on the principal sum of Rs. 900 for 20 years. The defendant was 
given the right to redeem the mortgage in 21st year at the harvesting time. On this default 
to redeem accordingly, the deoree-holder would be the absolute owner of the property and the 
defendant would lose all his rights. Similarly we find in the judgment of the first appellate Court. 
(exh. 19) that the defendant should redeem the land in the 21st year and on his failure to do so. 
he would be absolutely debarred from redeeming it and that the decree-holder would become the 
absolute owner of the land. Therefore what was reserved to the original owner of the land was 
only a right of redemption. He was under no obligation to pay off the debt and redeem nor 
was there any corresponding right conferred on the deoree-holder to enforce his claim by filing 
any suit or taking any other proceedings. Assuming that any suit had been filed by the decree- 
holder to recover the amount, it could have been met by the plea that the decree-holder had no 
such right at all conferred on him under the terma of the award deoree. In fact, the award decree 
provided for automatic foreclosure of the mortgage in the event of the mortgagor not redeeming the 
property within a partioular period. Instead of providing a short period as is usually done in 
foreclosure suits, the said deores provided a longer period, but there is no distinction in principle 
and In essence the decree was a foreclosure decree. Therefore, it is clear that the defendant was 
only given an option to redeem and there was no debt as such in the sensethat he was under a 
lability to pay off the said debt or that the creditor had a corresponding right to enforce the 
elaim. 

In view of this aspect of the case, a question would arise as to whether under the award 
deeree the defendant could be said to be a debtor as defined in the Bombay Agricultural Debtors 
Belief Act. Debt is defined in the said Act in s. 2(4) as follows :— 

‘Debt’ means any liability in cash or kind, whether secured or unsecured, due fram a debtor 
whether payable under a decree or order of any civil Court or otherwise but does not include 
arrears of wages payable in respect of agricultural or manual labour’. 

It is obvious from this definition that the essence of a debt under this Actisthat it must be 
payable and it must be due from a debtor. Both these expressions, in my View, connote that the 
creditor has a right to enforce payment, otherwise these expressions would be meaningless. 
If in a case, the creditor has no such right to enforce the payment of the dues, they could not be 
said to be debts at all, because they would be neither due from a debtor nor payable by him. 
Therefore, in my view, what the award dearee provided was not any liability or debt to be dis- 
charged by the defendant but an option which was in the nature of a right, which could be ex- 
ercised by the defendant if he so chose. Tt is well known that the equity of redemption is a right 
and not a liabiltty. No person who has got a right to redeem oould be compelled to redeem, but 
if he is so minded he might exercise that right himself. Similarly, in the present case, I find 
that the award decree was essentially a foreclosure dearee and the right reserved to the defendant 


was one of redemption and there was absolutely no liability on his part nor apy debt payable by i 


him. 
In this view of mine, it is clear that the provisions of the Bombay Agricultural Debtors ReHef 
Act would not be applicable to the present case at all. Therefore, in my view the decision relied 
upon by the learned advocate for the respondent would also not be applicable. I tharefore hold 
that so far as possession of the property as per the terms of the award decree is concerned, 
the derkhast ought to proceed.” 


Virgonda appealed to the High Court. 


M. V. Paranjpe, for the appellant. 
G. E. Madbhavi, for the respondents. 
L. B89 
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GAJENDRAGADKAR J. This appeal raises a short question under s. 15 of the 
Bombay- Agricultural Debtors Relief Act. A decree passed in civil suit No. 82 
of 1986 is sought to be executed in the present darkhast proceedings and the execu- 
tion is resisted by the judgment-debtor on the eur that the. decretal rights - 
which are sought to be enforced in the present execution proceedings amount to a 
debt within the meaning of the Bombay Agricultural Debtors Relief Act and the 
said debt has been extinguished by the operation of the provisions of s. 13(1) of 
the said Act. 

The point thus presented is short and interesting, but the facts leading to it are 
somewhat complicated. The property in suit originally belonged to Singadi. 
On February 7, 1910, Si executed a mortgage over this property in favour 
of Mallappa for Rs. 200. It would appear that Mallappa had advanced several 
sums on money bonds to Singadi and the extent of these loans was about Rs. 500. 
In 1915 a dispute arose between Singadi and Mallappa in respect of these dealings. 
The matter was referred to arbitration and it resulted m an award on January 10, 
1915. In terms of this award a decree was passed in civil suit No. 66 of 1915. 
This decree provided that Mallappa was to enjoy the property under mortgage for 
20 years after paying Rs. 200 to Singadi. Si i in turn was given liberty to 
return Rs. 900 to Mallappa within 20 years, whereupon the property was to be 
returned to Singadi free of incumbrance. If Singadi failed to pay the aforesaid 
amount within the period specified to Mallappa, Mallappa was to be the owner of 
the property as from the 21st year after the ‘inte of the decree. It may be added 
that during this period of 20 years Singadi was liable to pay the asseasment, and the 
decree provided that if he failed to pay the assessment, Malappa should pay the 


same and should recover it from Si i with interest at the rate mentioned in tbe . 
decree. < 

On May 28, 1984, Si i sold the equity of redemption to the present appellant. 
Mallappa’s rights were likewise assigned by Mallappa in favour of Shri Sbailappa 


on July 8, 1983. In his turn Shri Shailappa assigned his ights to the present 
respondents on June 21, 1949. Before this assignment e, however, Shri 
Shailappa sued the purchaser of the equity of redemption for possession of the 
propery in question on March 21, 1986. This was civil suit No. 82 of 1986. Shri 

hailappa alleged that the property in suit along with other properties had been let 
by Mallappa to Singadi aan were in the possession of the purchaser of the equity 
of redemption subsequent to his purchase as a tenant. At the iration of the 
eae mentioned in the lease the other ay olen were surrendered to Shri Shailappa, 

ut not the property then in suit. at is why he claimed to recover possession 
of the said property from the defendant. The defendant disputed the title of the 
plaintiff-assignee, set up a compromise by which he was entitled to remain in 
possession of the pro in suit and contended that the plaintiff was no more than’ 
a mortgagee. According to the defence the plaintiff could not claim to be the owner 
of the property in suit. On these pleadings appropriate issues were framed and 
a decree was passed in favour of the plaintiff. It may be added at this stage that 
during the pendency of the suit the plaintiff filed a purshis in which he expressed 
his ingness to obtain a decree for possession even on the basis that he was & 
mortgagee and not an owner if the Court came to the conclusion that he was not 
an owner but a mo F 

The defendant preferred an appeal to the District Court. His appa was dis- 
missed. He took the matter to the High Court of Kolhapur; but the result was 
the same. The High Court of Kolhapur confirmed the decree by the lower 
Courts on June 1, 1948. It was after this decree was passed that Shri Shailappa 
asi i his rights to the present ndents and as assignees the present res- 
pondents filed the present darkhast No. 95 of 1950 on August 28, 1950, and they 
claim ion of the property as decree-holders. The defence was that the 
decree-holder is a mortgagee and in claiming possession by way of execution he is 
enforcing his rights as a creditor. According to the defence, his rights as a mort- 
gagee to recover the mo amount are extinguished by virtue of s. 15(1) of 
the Bombay Agricultural Debtors Relief Act. 

The executing Court upheld this plea and dismissed the darkhast, but ordered 
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the parties to bear their own costs. On appeal a different view has been accept- 

„ed. The learned District Judge has held that the claim of the decree-holder in 
the present execution proceedings does not amount to a claim of a creditor to 
recover his debt and as such the provisions of the Bombay Agricultural Debtors 
Relief Act are inapplicable to the present proceedings. In the result he has allow- 
ed the plaintiff’s prayer for possession of the property in question. In respect 
to the claim for mesne profits, however, the learned Judge held that the provi- 
sions of the Bombay Agricultural Debtors Relief Act would apply. He has found 
that the judgment-debtor is a debtor within the meaning of the Act and that his 
debts are leas than Rs. 15,000. Even so, he took the view that it was necessary 
to consider whether the plea raised by the ee under s. 15(Z) of the 
Bombay Agricultural Debtors Relief Act should succeed in view of the provisions 
of 8. 15(2) of the said Act. According to him, there was not enough material to 
ages of this issue and so he has remitted this issue to the executing Court with 
a direction that the claim of the decree-holder to recover mesne profits should be 
finally determined in the light of the finding of the executing Court on the issue 
remitted to him. 

The first point which falls to be considered in the present appeal is whether it 
is open to the judgment-debtor to make a plea under s. 15(1) of the Bombay 
Agricultural Debtows Relief Act in execution proceedings. Mr. Madbhavi con- 
tends that a plea of this kind must be raised before the Court that administers 
the Bombay Agricultural Debtors Relief Act and cannot be raised in execution 
proceedings. This contention, however, cannot be accepted in view of the decision 
of this Court in Gurbasappa v. Neelkanthappa'. In this case the learned Chief 
Justice and I had occasion to consider the scope and effect of the provisions of 
83. 19 and 15(1) of the Bombay Agricultural Debtors Relief Act and we have held 
that a plea under s. 15(1) can be raised in execution ‘proceedings and it has to 
be dealt with by executing Courts. It would be noted that it is only when an 
application has not been made under s. 4 within the period specified in the said 
section or when no application has been made for recording a settlement in respect 
of the debt under s. 8 within the period specified in the said section that the question 
of applying the provisions of s. 15(1) would arise. Normally this question would 
arise not before the Courts that are administering the provisions of the Bombay 
Agricultural Debtors Relief Act, because as I have just indicated the penalty im- 
posed by s. 15(1) is enforceable only when the jurisdiction of the Bombay Agri- 
cultural Debtors Relief Court was not invoked as it should have been, either by 
the debtor or by the creditor. Therefore, the a ent that the plea under s. 
15(Z) cannot be dealt with by Courts who are not inistering the Bombay Agri- 
cultural Debtors Relief Act is obviously unsustainable. 

“Mr. Madbhavi then contends that in Gurbasappa’s case the Court was dealing 
with a money decree and in regard to such a dere there can be no difficulty 
whatever in holding that it was a debt. That undoubtedly is true. Section 15 
provides that if the applications to which the said section refers have not been 
made as required by the Bombay Agricultural Debtors Relief Act in respect of ~ 
a debt due from a debtor, then the debt must be deemed to be extinguished. 
When a under this section is raised in execution proceedings, the executing 
Court will have to be satisfied that the plea has been raised in t of a debt 
which is due from a debtor. In other words, both these facts will have to be 
proved by the party raising the plea, and in adjudicating upon the plea the Court 
will have to inquire into the question as to whether the right which is sought to 
be enforced in the execution proceedings really amounts to a debt within the 
meaning of the Act and whether it is being enforced against a person who is a 
debtor within the meaning of the Act. If both these points are answered in favour 
of the debtor and it is also shown that no steps fad been taken in respect of the 
said debt as required by the Act, then subject to the provisions of sub-s. (2) of 
8. 15 the Court would have to hold that the debt in question is extinguished. In 
this connection, our attention has been invited by Mr. Madbhavi to a recent 
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decision of the learned Chief Justice in Babibas Thakuji v. Fasluddin' where the 
learned Chief Justice has held that the right which is given to the debtor to challenge 
a transaction between him and his transferee and to seek to prove that despite 
its appearance as an ostensible sale it is in reality a mortgdge ing recourse 
to the provisions of s. 24 of the Bombay Agricultural Debtors Relief Act is not 
available to him after the time prescribed to make an application in respect of the 
said debt under s. 4 has expired, as well as the extended period under s. 8 has 
ired. In other words, according to this decision, if the debtor has made no 
application in respect of the debt in question and no statement has been filed in 
response to a notice issued to him either, it would not be open to the debtor sub- 
sequently to challenge the character of the transaction and to say that it is a 
mortgage though in form it is a sale, because the scheme of the Act assumes that 
there must be some finality to these transactions and it is the duty of the debtors 
to take appropriate steps as provided by the Act if they want to impéach their 
own transactions. Mr. Madbhavi contends that this decision and more parti- 
cularly the general observations made by the learned Chief Justice in this-ju ent 
are inconsistent with the view which was taken in Gurbasappa’s case. We o not 
think that there is any inconsistency between the two judgments oreven between 
the observations made by the learned Chief Justice and the earlier decision. In 
ciliate case we were dealing with a decree which on the face of it was a 
money decree and there was no occasion to invoke the provisions of s. 24 to decide 
whether the right sought to be enforced by the denies older in execution proceed- 
ings amounted to a debt or not. In Babibat Thakuji’s case the position was sub- 
stantially different. The debtor in the said case wanted to chall the character 
of the transaction, and in doing so hewanted to take recourse to the provisions of 
8. 24 of the Bombay Agricultural Debtors Relief Act; and in repelling this plea 
the learned Chief Justice has observed, and, with respect, we thmk rightly, that 
the debtor could not invoke s. 24 in subsequent proceedings at all. Apart from the 
considerations of general policy of the Act to which the learned Chief Justice has 
referred in his judgment, it seems to us that the provisions of s. 24 themselves are 
very clear on this point. Section 24 which confers upon the Court wider powers in 
determining the true character of the transaction applies and can be invoked 
“whenever it is alleged during the course of the hearing of an appHoation made under section 
4 that any transfer of land by a person whose debts are being adjusted under this Act or any other 
person through whom he inherited it was a transfer in the nature of a mortgage.” 
It is, therefore, clear that these provisions can be invoked only when an allegation 
about the character of the transaction is made during the course of the hearing 
of an application made under s. 4. It is also clear that the powers conferred by 
8. 24 can be exercised by the Court administering the provisions of the Bombay 
Agricultural Debtors Relief Act. If that be so, it would clearly not be open to 
the debtor to invoke the provisions of this section before the executing Court when 
no application had been madeunder s. 4 and no inquiry on such an application is 
pending. With respect, the decision of the learned Chief Justice lays down exactly 
the same position. When the learned Chief Justice observed that there must be 
some finality in the matter of titles to lands and the challenge to such titles must, 
therefore, be made in the manner and within the time prescribed by the Act, he 
was referring to and dealing with the plea which invoked the jurisdiction of the 
Court under 8. 24 of the Act. The general observations made in this judgment 
must, we think, be read in the context of the plea which was raised before the learn- 
ed Chief Justice. Therefore, in our opinion, Mr. Madbhavi is not right when he 
contends that the decision in this case is inconsistent with the earlier judgment in 
Gurbasappa’s case. 

In the present case if we were called upon to determine the character of the trans- 
action by exercising the powers under s. 24, we would clearly have refused to act 
under s. 24, because the condition precedent for the exercise of those powers is ob- 
viously lacking in the present case. But Mr. Madbhavi’s difficulty is that the 
judgment-debtor does not seek to invoke the provisions of s. 24 in support of his 
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plea at all. He relies—as he is entitled to—on the decree which is sought to be execut- 
ed by the decree-holder. It is, therefore necessary to consider the effect of this 
decree. If this decree itself makes the decree-holder the creditor of the appellant, 
then it would be open to him to contend that an application should have been made 
in respect of this debt within the time stipulated by the material sections of the 
Act, and since no application has been made, the debt is extinguished. 

In suit No. 82 of 1986 the trial Court had framed several issues. The first issue 
was in respect of the title of the assignee and the fourth issue was in respect of the 
defendant’s claim that he was in possession of the property as an owner. Some 
other issues were also framed on the allegation of the defendant-that the mortgage 
had been satisfied and a compromise had been entered into between the parties 
subsequent to the passing of the award decree. In dealing with the title of the 
assignee the learned trial Judge expressly found that the assignee was no more 
and no better than a mortgagee, and he made it perfectly clear in his judgment 
that the decree for possession was being passed in the suit on the basis that the 
decree-holder was a mortgagee and that the judgment-debtor was entitled to re- 
deem within the time allowed by law. Indeed, the learned Judge in his judgment 
has observed that if and when the defendant exercises his right of redemption, he 
would be the owner of the property and until then the plaintiff was entitled to 
obtain possession as a mo The same view was taken by the learned 
District Judge and apparently by the High Court. It is perfectly true that in 
both the appellate daca more attention has been devoted to the plea of the 
compromise on which the ju ent-debtor relied ; but there are observations 
made in both the judgments which show that the view taken by the trial Court in 
respect of the status and title of the plaintif was confrmed even by the appellate 
Courts. Therefore, there can be no doubt that the decree which the respondents 
seek to execute in the present proceedings gave them the right to obtain possession 
as mortgagees in possession. It may be that this view was taken because of the 
construction which the Courts put upon the earlier award decree. Whether that 
view is right or not, it is not for us to consider in execution proceedings. In exe- 
cution proceedings both the parties are bound by the findings recorded in the suit 

. itself, and on these findings it is not open tothe respondents now to contend that 
they are the owners of the property and as such they want to recover possession 
of the property from the judgment-debtor. Therefore, if on the decree which is 
passed and which is the subject matter of execution it clearly appears that the 
decree-holder was given the right to recover possession as a mortgagee, then without 
any further inquiry it must be held that the right which the decree-holderseeks to 
enforce is the right of a creditor-mortgagee and no other. 

If that be the true position, then it would be difficult to resist the conclusion 
that this right is a debt within the meaning of s. 2(4), Bombay Agricultural Debtors 
Relief Act. The word “debt” as defined by this sub-section means any liability 
in cash or kind, whether secured or unsecured, due from a debtor, whether payable 
under a decree or order of any civil Court or otherwise, and includes gle. 
money the payment of which is secured by the usufructuary mortgage of immovable 
property, but does not include arrears of wages payable in respect of agricultural 
or manual labour. As I have just indicated, it is not for us in execution proceed- 
ings to see whether the award decree had been properly construed in the suit or 
not. We have merely to find what was decided between the parties in the said 
suit, and if it was decided that the plaintiff was a mortgagee and by virtue of his 
rights as a mortgagee he was given possession of the property in suit, then it would 
be open to the mo r to contend that since no application was made in respect 
of the mortgage debt within time, the debt is extinguished. 

Mr. Madbhavi wanted to contend that at the time when these findings were made 
in civil suit No. 82 of 1986 and in the appeals arising therefrom the period stipulated 
in the award decree had not expired, and Mr. Madbhavi’s contention was that these 
findings are no better than ober. According to Mr. Madbhavi under the award 
decree the mo T was allowed liberty to pay Rs. 900 within 24 years and not 20, 
and if that had the true position, perhaps different considerations would have 
arisen in this case. Unfortunately for Mr. Madbhavi, however, the award decree 
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does not justify his assumption that a period of 24 years was given tothe mort- 
gagor to repay the amount of Rs. 900. Å is undoubtedly true that in the judgment 
of tbe High Court in the appeal which went before the High Court from civil suit 
No. 82 of 1986 it has been observed that the award was made on January 10 
and that on January 11 an agreement was arrived at between the parties 
by whick the period of 20 years was extended to 24 years. Apart from the ques- 
tion as to whether such an agreement would need registration, we do not see how 
we can give effect to this ent when subsequent to the agreement a decree 
was passed and the decree does not refer to the period of 24 years, but refers only 
to the period of 20 years. Parties are now bound by the decree and it was in the 
light of this provision of the decree that the question as to the status and rights 
of the plaintiff had to be considered by the Courts in civil suit No. 82 of 1986. 
It is somewhat remarkable that in this suit the plaintiff passed a purshis virtually 
conceding the position that he was no more and no better than a mo ee 
Therefore, in our opinion, it would not be possible for us to accept Mr. Madbhavi’s 
contention that the period for redemption given to the mortgagor by the award 
decree had not expired when the suit of 1986 was filed and so the findings made in 
that suit should be treated as obiter. It cannot be disputed that if the period was _ 
really one of 20 years, it had clearly expired in 1986 when the suit was filed, and 
even so it was held by all the Courts that the plaintiff was a mortgagee and not 
an owner of the property. Indeed, it may be pointed out that in dealmg with the 
status of the plaintif and his rights the learned trial Judge referred to theclog 
on the equity of redemption introduced in the award decree and held that after 
the application of the Transfer of Property Act, such a clog would be illegal, and 
he observed that it was by no means clear that even before the Transfer of Property 
Act was applied such a clog would be legally :enforced. Mr. Madbhavi contends 
that at the time of the award decree the Transfer of Property Act had not been 
made applicable in Kolhapur and so it was wrong to have held that the clause 
imposing 20 years’ limitation on the right of redemption was a clog and therefore 
void, There may be some force in this contention. It may perhaps be that the 
said clause in the decree was binding between the parties. But we are not con- 
cerned to see, and indeed we have no jurisdiction inexecution procedings to con- 
sider, whether the said finding recorded in civil suit No. 82 of 1986 is right or wrong. 
It is clear that in the said suit the learned Judges held that despite the clog on 
the oity which had been introduced by the award decree, the mortgagor’s right 
of emption would subsist until the ordinary period of limitation expired ; 
and it was on this view that a decree for possession was passed in favour of the 
plaintiff on the basis that he was a mortgagee. If the decree under execution 
was passed on the basis that the plaintiff was entitled to possession as a mo 

and the defendant’s right to redeem was alive, there can be no doubt that the 
judgment-debtor or the decree-holder could have applied for adjustment of the 
mortgage debt under s. 4 of the Act. Therefore, in our opinion, the lower appellate 
Court was in error in holding that this decree and the rights and liabilities created 
under it are outside the Bombay Agricultural Debtors Relief Act. In our opinion, 
ep tinge of the decree-holder is that of a creditor, and since no application was 
made in respect of the debt which is sought to be enforced in execution proceedings, 
the debt must be deemed to be extinguished under s. 15(1) of the Bombay Agri- 
cultural Debtors Relief Act. The result is that the mortgage debt in question is 
extinguished and the decree-holder is not entitled to any relief in execution pro- 


The appeal, therefore, succeeds, the order passed by the lowerappellate Court is 
set aside and that of the executing Court restored. Parties to bear their own 
costs throughout. 


Appeal allowed. 
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Before Mr. Justice Dixit. 


JEHANGIRJI JAMSHEDJI v. NARIMAN BURJORJI KERAWALA.* 


Partition—Partition between members of Parsi family—Common passage kept undivided—Righi of 
sale of common passage provided in deed of partition—Whether common passage Hable to parti- 
Hon—Rule of Hindu law regarding impartibikty of common passage whether applicatle—Decree 
—Whether party to decree can be permitted to circumvent effect of decree. 

Certain property, which belonged to a Parsi family of which the plaintiffs and the de- 
fendants were members, was under a deed of partition kept undivided and was allowed to be 
kept as a common passage for their convenience. One of the recitals in the deed of partition . 
dealt with the sale of the common passage, and it provided that if the plaintiffs wanted to sell 
their share in this common passage, they could sell tt only to the defendants. This right 
which was equivalent to the right of pre-emption which was conferred upon tho defendants 
was not available to the plaintiffs as against the defendants if the defendants were minded 
to sell the property. In a suit by the plaintiffs for partition of the common passage tt was. 
contended that under the deed of partition and the general law, the common passage was. 
not liable to partition at any time:— 

Held, that the principle of Hindu law that a common passage is not liable to partition 
was not applicable in the present case where the parties were Parais, and 

that under the terms of the deed the moment one of the parties chose to ask for a partition 
of the common passage, he was in law entitled to do so. 

If in law, a party has a right to get rid of a decree, the party cannot be denied the right 
merely on the ground that the conscience of the Court may be provoked. 

Skantaram v. Waman,} referred to. 


Ong Jamshedji had made a will of which a probate was obtained by his widow 
Dhanbai. Jamshedji had two sons, Jehangirji (defendant No. 1) and Burjorji. 
On December 7, 1928, a partition of the family property took place between the two 
branches represented by defendant No. 1 and Burjorji. At this partition certain 

roperty was kept undivided for a common passage. The partition was signed 

defendant No. 1, Dhanbai, Ratanbai (wife of Burjorji), Rustomji, son of Bur- 

jorji (defendant No. 8), Nariman, son of Burjorji (plaintiff No. 1), Erachsha, som 
of Burjorji (plaintiff No. 2) and Dhanbhai, daughter of Burjorji. 

On May 6, 1944, the plaintiffs filed the present suit for partition of the common 
passage and for an injunction against defendant No. 1 for executing the darkhast 
in respect of a decree obtained by him against them and from removing the bal- 
conies and other projections made by them. The trial Judge dismissed the plain- 
tiff’s suit holding that the property was intended not tobe partitioned and that it 
was not capable of partition, observing, in his judgment, as follows :— 

“In 24 Bom. L. R. 1029, there was a decrees which was passed in 1918 for the removal of the 
encroachments, and a suit was filed as is done here to circumvent, if possible, that decree. But 
it was held by Justice Crump, ‘that the partition by virtue of the decree in Suit No. 887 of 1910 
was a complete partition and I cannot ses any ground on which it can now be reopened. It is 
not suggested that there was any bona fide error then or that the partition was of a partial nature. 
The effect of the decree was to decide that the property of which partition is now sought sbould be 
reserved as common passage to the houses of the four parties. That brings, it would follow from 
the decree itself that that passage is not property such as can be the subject of a further partttion. 
Therefore, even apart from the rule of the Hindu law; it does appear to me that the sult for 
partition is not maintainable’. Further the remarks “that the ingenuity of counsel has failed to 
discover any precedent for such a sult as this, the reason obviously being that it is probably the 
first of its nature. If I felt any doubt as to the correctness of our view of the law, that doubt 
would be removed by a consideration of the motive which bas impelled plaintiff to file this suit. 
They do not, in reality, desire partition of this oommon way. What they really desire to do is to 
get rid of the effect of the decree against them whereby they were ordered by this Court to remove 
a certain encroachment on that way. It is an ingenious course, but one which I do not think could 
pomibly be permitted to succeed.” These remarks most aptly apply mutatis mutandis to the 

“facts of the present oase and I need not repeat them. Each and every word of these remarks, 


* Decided, Fobruary 24, 1954. Second the decree P. H. Parikh, 
Appeal No. 869 of 1958, from the decision of 8rd Jo Cty Ju ( or Division), at 
S. T. Advani, Extra Asistant Judge at Ahmedabad, in Ctvil Suit No. 615 of 1944. 
Ahmedabad, in Appeal No. 255 of 1951, 1 (1022) 24 Bom. L. R. 1029. 
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apply to the facts of this case, These remarks were made independently of the provisions of the 
Hindu law and I see no reason why they should not be applied to the facts of the present case. 
Shri Shah tried to distinguish this ruling on the ground that the partition’was made by a decree of the 
Court, while in this case there f a private partition. I cannot accept this contention as correct. 
In the case of a private partition, if a common passage was continued as a common and joint 
passage for use and benefit of toth the parties and specifically reserved as suoh, and if such an 
arrangement is continued for a long time, there is no reason to reopen and upset the original 
partition.” 

On appeal the Assistant ¢udge set aside the decree of the trial Court and directed 
-that a preliminary decree fcr partition should be passed, observing, in his judgment, 
as follows :— i 

“The point to emphasise is that the plaintiff had definitely the right even under the parti- 

tion deed to sell that half share. They had also the right of partition, and unless there is a restrio- 
tion on his right placed by the parties themselves at the time of partition, the plaintiff's inherent 
right of their share in the suit property cannot be taken away. Tho recital in the partition deed 
that the plaintiffs and defendant No. 1 are each owner of half of the road land is very important 
recital, and if the intention was to keep the road land as distinct and separate unit, never to be 
divided, there would be no point in determining the share of each party in this particular land as 
half to half. I, therefore, do not see how the learned Civil Judge spelled out the intention or 
agreement of the parties that the road land was never to be partitioned. The mere use of words 
that this right of way should be so used and the steps etc. should not be put so as to impede or 
obstruct the use of this passage wculd not show this intention or agreement. The words used are 
(Qual aed eed at FUN). From this it is said that the road land is always to remain 
joint. These words do not necessarily mean that this reservation should be made for all time 
and they merely mean that no obstruction should be placed in common passage so as to impede 
the parties’ regular usage of this way. The learned Civil Judge also observed that it is not 
specifically written that the road land would not be divisible in future nor is it mentioned that 
this joint land will never be partitined. It would be seen however that partibility isthe rule and 
that impartibility is the exception and has got to be proved, and if therefore impartibility is not 
imposed, partibility can be presumed. As I have stated the question whether the property is 
capable of partition is the matter +o be determined at the subsequent stages of the proceedings 
and the Court cannot refuse a decrze for partition on the ground of ils not being feasible at this 
stage.” 

Defendant No. 1 appealed to the High Court. 


T. N. Walavalkar, for the appellant. f 
D. V. Patel, for respondents Nos. 1 to 5. 


Drt J. This appeal arises from a suit for partition and separate possession 
of a half share in the suit property. The plaintiff also claimed an Injunction 
restraining defendant No. 1 fan executing adecree by darkhast No. 159 of 1944. 
The plaintiff also prayed for cther reliefs. 

The parties belong to a family of the name of Keravala. Their common an- 
cestor was one Jamahedii who had two sons, Jehangirji and Burjorji. Jehangirji 

` is defendant No. 1 in the suit, while plaintiffs Nos. 1 to 4 and defendant No. 8 
are the sons of Burjorji. Defendant No. 2 is the son of defendant No. 1. On October 
17, 1909, Jamshedji made a will of which a probate was obtained by his widow Bai 
Dhanbai. On December 7, 1928, a partition took place between the two branches 
represented by Jehangirji and Burjorji and at the partition the family property 
was divided. At that partiticn certain property which is now in dispute was 
kept undivided for a common passage. As a good deal of controversy turns upon the 
language of the partition deed in this appeal, it will, I think, be necessary to set 
out the. terms of the deed of partition with reference to this property : 

“That road in between is 16 feet wide and it measures Jess near the gate with doors for coming 
out. On the extreme western side of that road, to the north there is a latrine. That latrine has 
fallen to the share of myself of the first side and adjoining to it, to the south in eight feet, the, 
parties on the other side have a right tc erect a latrine. We persons of both sides have two maps 
signed by each other showing measurement where the road is narrow at the exit and showing 
breadth and lenght. That road is half of myself of the first side and half of us of the other side 
as stated. No one has a right to construct a step etc. or anything else and to narrow down the 
road, nor has anyone a right to discharge dirty water. Both have also to do repairs (/) so that 
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enly rain water may pass and so that the right of daily use may not be interfered with. This 
whole road is approximately 198 yards.” 
This description is again repeated in the document and at p. 41 the deed of partition 
goes on to say as follows : i 

“If we of the other side at any time sell the land of this share, there is no right to sell this 
road to others. So the party on the first side has to take in his possession the whole road by pay- 
ing the proper price for the half share of land out of the whole land of 198 yards, to the parties 
on the otber side. If the parties on the other side sell this property 15 x 10 yards or any part 
thereof, they have to make their passage, by taking land out of land S. No. 4 to the south after 
leaving the land in this compound through the road having two walls east-west.” 

The partition has been signed by defendant No. 1, Bai Dhanbai, Bai Ratanbai, 
wife of Burjorji, Rustomji (defendant No. 8), Nariman (plaintiff No. 1), Erachsha 
{plaintiff No. 2) and Bai Dhanbai daughter of Burjorji. This was in 1928. 

It appears that in 1986 there was a suit (No. 1027 of 1986) and there was a 
cross-suit and these two suits came up in the High Court in second appeals Nos. 189 
of 1941 and 208 of 1941. By a judgment dated August 6, 1942, Mr. Justice 
Divatia modified the decree of the lower appellate Court in appeal No. 189 and 
reversed the decree of the lower appellate Court in appeal No. 208 with the result 
that the decree of the lower ap te Court was modified and the'‘decree of the trial 
Court restored in one suit and in the other suit the decree of the lower appellate 
Court reversed and that of the trial Court restored. These two suits arose in 
consequence of certain projections made by the plaintiffs and a mandatory in- 
junction was granted as regards these projections. 

On May 6, 1944, the plaintiffs filed this suit for partition and injunction. Their 
allegation was that the property was the joint and common property of the parties 
and that they were entitled to have a partition made of the roperty. The 
plaintiffs also claimed an injunction restraining defendant No. 1 foul executing 
the decree in suit No. 1027 of 1986 confirmed in second appeal. 

Defendant No. 1 resisted the plaintiffs’ suit and contended that according to the 
partition deed the property was kept as a common passageand that the same was 
not liable to partition. 

The trial Court dismissed the plaintiffs’ suit, but upon appeal by the plaintiffs, 
the lower appellate Court set gain the decree of the trial Court and directed that 
a preliminary decree for partition should be made. The lower appellate Court 

the specific partition claimed by the plaintiffs and also re the plaintiffs’ 
prayer for a permanent injunction, but allowed the temporary injunction to con- 
tinue till the suit was disposed of. From the appellate decree defendant No. 1 
has come up in second appeal. 

Mr. Walawalkar who appears for the appellant contends that the property in 
suit is not liable to partition. He relies upon the language as used in the deed of 
pean and also upon, what is described as, the general law. According to 

r. Walawalkar, the deed of partition shows that the parties intended to keep this 
i a ae a common passage, not liable to partition at any time. According 
to . Walawalkar, the contention raised as a contention of law is that where 
property is kept as a common passage, it is incapable of partition at any time. 

this connection he relies upon a decision of this Court reported in Shantaram 
v. Waman!. If the parties in this case were Hindus, I have no doubt in my mind 
that the ruling in Shantaram’s case would apply. But in this case the parties are 
Parsis and it is not possible to apply to the Pemi a principle of law which is appli- 
cable to Hindus. Shantaram’s case there was, under similar circumstances, a 
dispute as regards a common passage. By a decree made in a suit between the 
parties the passage was kept common and undivided. That was in eas pate 
of an award. There was a suit filed with a view to seek partition of the land kept 
undivided as a result of the award and the decree, aad. the question which this 
Court had to consider was whether the common was liable to partition. 
In dealing with this question the learned Acting Chief Tekce first of all, referred 
at p. 1082 to the special rule of Hindu law which says that a common way is not 
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liable to partition. In view of this authority, there can be no doubt that under 
Hindu law a common passage is not liable to partition. But Mr. Walawalkar on 
behalf of the appellant has strongly relied upon this ruling and his contention is 
that this rule of Hindu law should be ope also to Parsis. I am unable to accept 
this contention. The learned Acting Chief Justice said at p. 1085 as follows: 

“In view of the rule of Hindu law upon which I base my decision, it is not necessary for me 

to arrive at any final conclusion on the general question whether, apert from that rule, such a 
partition as is clatmed by the plaintiffs is permissible in law, and even if it be permlasible in law, 
whether under the circumstances of the case it would be right to direct such a partition”. 
This passage shows clearly that the decision was based upon the rule of Hindu law, 
according to which a common passage is not liable to partition. This case is, 
therefore, no authority for the contention that this ruling must apply not merely 
to Hindus but also to Parsis. It is to be remembered that in that case in spite of 
the award and the decree encroachments were made and an argument was put 
forward that the object of the suit was really to avoid the award and decree. In 
dealing with this question this is what the learned Acting Chief Justice said : 
(tbid.) 

“It is difficult to escape the inference that soon after the decree was passed for the removal 

of the encroachments, in 1918, against the plaintiffs, they filed this suit with a view to circumvent, 
if possible, that decree. If ft be open to them in law to do so, they are entitled to that remedy. 
But in my opinion tt is not open to them to do so.” 
It follows, therefore, that if a party is trying to circumvent the effect of a decree, 
the party will not be permitted to circumvent the decree, unless in law the party 
can do so. Mr. Walawalkar also relied upon the judgment of Mr. Justice Crump 
who, at p. 1086, said as follows: 

“Therefore tt seems to me that the suit must of necessity fail, whether tt be approached on the 
basis of the rule of Hindu law or on the basis of any other system of law which could conceivably 
be applicable to the present case.” : 
It is to be remembered that the judgment of Mr. Justice Crump is a concurring 
judgment, whereas the main judgment is delivered by the learned Acting Chief 
Justice, and the case is decided, as will be clear from the quotation already given, 
upon the rule of Hindu law. If, therefore, there are observations supporting 
Mr. Walawalkar’s contention, they are clearly obiter and do not constitute a deci- 
sion. 

Apart from this consideration, it seems to me that this contention is not a valid 
contention. Ordinarily, every property is partible, unless by statute the property 
is made impartible. In the present instance the property belonged originally to the 
family of which the plaintiffs and defendants are members. This property was 
kept undivided and was allowed to be kept as a common p . The deed of 
pe shows that the branch of Jehangirji had a half share therein, while the 

ranch of Burjorji had the other half share. The road was 16 feet in width and the 
idea underlying the partition was that for the convenience of the parties the road 
as the common passage was kept undivided. There is nothing in the language of 
the partition deed to show that the parties-intended for all time to keep this com- 
mon passage as not being liable to partition. On the contrary, the recitals in the 
deed of partition indicate that the property may be sold. At p. 41 of the record 
there is a recital about the sale of this road and it provides that if the branch 
represented by Burjorji wanted to sell their share in this common passage, they 
could sell it only to the branch represented by Jehangirji. Now, if the intention was 
that the property was not to be divided at all and was to be kept as a permanent 
common passage for all time, it is difficult to understand as to why the parties 
inserted a provision whereby the branch represented by Burjorji could sell their 
share in the pro and the branch represented by Jehangirji would 
have a right to purchase it, thus conferring upon that branch a right 
equivalent to the right of pre-emption. But what is more significant is that so 
far as the branch of Burjorji is concerned, that branch had not a similar right as 
against the branch represented by Je irji if that branch was minded to sell 
the property. If, therefore, the branch of Jehangirji was minded to sell the pro- 
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perty, that branch could sell the property to a stranger. If the property was sold 
d it difficult to 


to a stranger and the stranger brought a suit for T I 
understand the argument that the purchaser could not claim a partition of this 
property. In my opinion, therefore, the oa intended to keep the road as a 
common passage so long as the parties wished to keep it, but the moment one of 
the parties chose to ask for a partition of this common passage, there was nothing 
in law to prevent that party from claiming a partition. 

This leaves the argument as regards the effect of the decree in the former litiga- 
tion. Mr. Walawalkar says that the present suit is clearly an attempt on the part 
of the plaintiffs to get rid of a decree validly passed against them. That, no doubt, 
is the case. There is a mandatory injunction operating against the plaintiffs, and 
so long as that injunction stands, the plaintiffs must be taken to be governed by 
the injunction. But this suit is sey uly to get rid of the effect of the decree passed 
in S. A. No. 189 of 1941. It may well be that the conscience of the Court may be 
provoked when an attempt is mede by a party to get rid of a decree. But whether 
there is provocation or no, the point has got to be decided as a point of law, and if, 
in law, a party has a right to get rid of a decree, the party cannot be denied the 
right merely on the ground that the conscience of the Court may be provoked. 
In this instance if the property is partible, and I hold the ied? be partible, 
then there is no reason why the plaintiffs should not come to the Court ask for 
a partition of the property admittedly kept undivided in the partition of 1928. 

= all these reasons, I think the view taken by the lower appellate Court is 
right, The appeal, therefore, fails and the same will be dismissed with costs. 

Appeal dismissed. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice. 
KARAMSEY KANJI v. VELJI VIRJI.* 


Bombay Rents, Hotel and Lodging Houss Rates Control Act (Bom. LVII of 1947), Secs. 5(10)(b), 
11, 7, 18, 18(1)(j), 20, 12t—Premises first let owt in 1946—Applcation by tenani in 1949 for 
fiaation of standard reni—Standard rent ued by Court on April 17, 1951—Sutt by landlord 
claiming contractual rent for January, February and March 1951—Mainiainability of daim— 
—AHiffect of fiaation of standard reni—‘Other like sum” ins. 18(1) whether ejusdem generis 
with fins orlpremiuen—Consideration contemplated in s. 18(1) whether pecuniary considcration— 
Practico—Small ‘Causes Court, whether has jurisdiction to make order for deposit of rent pending 
disposal of application for fixation of standard reni—Whether Court has jurisdiction pending 
suck application to make order for interim payment of rent before notice given under s. 12(2) 
—Construction of statute—Language used in earer Acts changed in consolidating Act—Whether 
change necessarily indicates change of policy. 

The plaintiff-landlord constructed a building in 1946 and immediately thereafter let out 
a room in the building to the defendant on a monthly rent of Rs. 28. In 1949 the defendant 
applied for fixation of standard rent, and on April 17, 1951, the standard rent was fixed by 
Court at Rs. 28-12-0. The plaintiff filed a suit against the defendant for arrears of rent from 
January 1, 1951, to December 81, 1951, claiming contractual rent of Rs. 28 for the months 
of January, February and March 1951 and the standard rent of Rs. 28-12-0 for the remaining 


* Decided, January 28, 1954. Civil Re- of 1940, the rent at which they were 


vision Application No. 104 of 1958 (with C. R. 
A. Nos. 1880, 1486-1468, 1620 of 1952), from 
the decision of T. T. Barodawalla, O 
Chief Judge, Small Causes Court, Bombay, in 
Suit No. 752 of 1982. 

t material portions of the sections rm 
thus: 

5. In this Act unless there is anything re- 


to the subject or context— 
fo “standard rent’’ in relation to any 
P means— 
(b) where the standard rent is not so fixed- 
subject to the provisions of section 11, 
(it) the rent at which the premises were let 
on the first day of September 1040, or 
(ti) where they were not let on the first day 


last let before that day, or 

(tti) where they were first let after the first 
day of September 1940, the rent at which they 
were first let, or 

(oy ta any OF Ee ee ee an eee 
11 rent fixed Court ; 

T 


increment by virtue of an agreement entered 
into before the first day of September 1940, 
it shall not be lawful to claim or receive on 
account of rent for any premises any increase 
above the rent, unless the landlord 
was, before the coming into operation of this 
Act, entitled to recover such increase under 
the provisions of the Bombay Rent Restric- 
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nine months. On the question of the effect of the fixation of standard rent on the plaintiff's 
claim for contractual rent for January, February and March, 1981 :— 

Held, that the plaintHf could not recover rent for the period January 1, 1951, to March 
31, 1951, which was in excess of the standard rent fixed, vix. Rs. 28-12-0. 

So long as there is no determination by the Court under s. 11(1)(a) of the Bombay Renta, 
Hotel and Lodging House Rates Control Act, 1947, the landlord is justified in recovering 
from the tenant or claiming from the tenant thé contractual rent, the rent at which the pre- 


mises were first let afterSeptember 1, 1940. 


It is only when the standard rent has been al- 


tered that the recovery or the claim becomes unlawful. Onoe the Court comes to the oonoln- 
alon that the rent which had been recovered by the landlord and which had been paid by the 
tenant was not the real standard rent but was in excess, and the Court determines what is 
the real standard rent under s. 11 (1) of the Act, then, although to the extent that the land- 
lord had recovered the higher rent his act may not be unlawful, stills. 20 of the Act gives the 
right to the tenant to recover whatever he had paid to the landlord in excess within the period 


of limitation. 


The “other like sam” mentioned in s. 18(1) of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, is sjusdem generis with fine or premrum referred to in 
the section. The consideration contemplated in the section is not a pecuniary considera- 
tion but consideration othar than pecuniary. 


tion Act, 1989, or the Bombay Rent, Hotel 


and House Rates (Control) Act, 1944, 
or is entitled to recover increase under the 
provisions of this Act. e 
18. Unlawful landlord. (1) If 
any landlord etther or through any 


100. necting or purporting to act on his be- 
or if an ipa ou purporting to 
act on behalf of the landlo Teoelves ay ine. 
premium or other like sum or deposit or any 
consideration other than the standard rent 
or the permitted inoreases, in respect of the 
grant, renewal or continuance of a lease of 
any premises, or for gtving his consent to the 
transfer of a lease by sub-lease or otherwise, 
‘such landlord or person shall, on corviction, be 
punished with risonment-for a term which 
may extend to months and shall also be 
punished with fins which shall not be less 
than the amount of the fine, premium or sum 
or deposit or the value of consideration 
reocived by htm, and further where the offence 
ds committed by a landlord in respect of pre- 
mises which were of his o Ga the date 
of the offence such premises s be Hable to 
confiscation. 

18. When landlord may recover possession. 
(1) Notwithstanding contained in 
this Act but subject to the p of section 
15, a landlord shall be entitled to recover 
possession of any premises if the Court is 


thereof which are sub- 
into operation of this 
Act is in excess of the standard rent and per- 
mitted increases in respect of such premises or 
or that the tenant has received any 
premium, other like sumor consideration 

in respect of such premises or part; or 
20. Recovery of amounts paid not in ac- 
cordance with Act. amount paid on Ro- 
count of rent after the date of the coming into 
operation of this Act shall, except in so far 
as payment thereof is in accordance with the 
provisions of this Act, be recoverable by the 
tenant from the landlord to whom it was paid 
or on whose behalf it was recetved or from his 
kanl representatives at any time within a 
period of six months from the date of payment 


and may, without pre to any other re- 
medy for eanet, Do educted by such tenant 
from any rent payable by him to such land- 
lord. 

12. No ejectmeni ordinarily to be made if 
tenant pays or is ready and willing to 
standard rent and permitied incroases. (1) & 
landlord shall not entitled to the recovery 
of possession of any premises so long as the 
tenant pays, or is ready and willing to pay, the 
amount of the standard rent and i 
increases, if any, and observes and performs 
the other conditions of the tenancy, in so far 
as they are consistent with the provisions of 
this Act. 

(2) No suit for recovery of n shall 
be instituted by a landlord a tenant on 
the ground of non-payment of the standard 
rent or permitted increases due, until the 

iration of one month next after notice in 
wilting. of the demand of the standand sert 
or permitted increases has been served upon 
the tenant in the manner provided in section 
106 of the Transfer of Property Act, 1882. 

(3) No decree for eviction shall be passed 
in any such suit if, at the hearing of the suit, 
the tenant pays or tenders in Court the stand- 
ard rent or increases then due to- 
gether with the costs of the suit. 

Eeplanation.—In any case where there is 
dispute as to the amount of the standard rent 
or permitted increases recoverable under this 
Act the tenant shall be deemed to be ready and 

to pay such amount if, before the 
iry of the period of one month after notice 
erred to in sub-section (2), he makes an 
application to the Court under sub-section (3) 
of section 11 and thereafter pays or tenders 
amount of rent or permitted increases speci- 
fled in the order made by the Court. 

11...(8) If an application for fixing the 
standard rent or for the permitted 
increases is made by a tenant who has recelved 
a notice from his rd under sub-section 
(2) of section 12, the Court shall forthwith 
make an order the amount of rent 
or permitted Increases to be paid by the tenant 

the final decision of the application, 
and a of such order shall be served upon 
the landlord. 
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It is not always right to assume that when the Legislature changes the language used in the 
earlier Acts in a consolidating Act, the change was intended to mark a change of polloy. 
Very often the Legislature uses language which is more in consonance with proper drafting 
and the change may not indicate any change of policy at all. 

Chft v. Taylor, Karnani Industrial Bank v. Satya Niranjan Shaw" and Bayley v. Walker*, 
referred to. 

There is no jurisdiction in the Small Causes Court to make an order for deposit of rent. 
pending the disposal of the tenant’s application for the fixation of standard rent. 

The Small Causes Court has jurisdiction to make an order for interim payment of rent 
by the tenant where an application for fixing the standard rent is made before or after the 
notice under s. 12(2) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, is given. 

Kanamsry and others (plaintiffs) constructed a chawl at Agra Road, Bhandup, 
sometime in December 1946 and soon thereafter let out a room on the second 
floor of the building to one Velji (defendant) at a rent of Rs. 28 per month. 

In March 1949 the defendant and other tenants of the plaintiffs applied to the 
Civil Judge at Thana for fixation of standard rent. This application was dismissed, 
but on appeal the District Judge on April 17, 1951, held that the standard rent was 
Rs, 28-12-0. 

The plaintiffs filed the present suit against the defendant claiming a sum of 
Rs. 196-4-0 as rent due from him from January 1, 1951, to December 1951, calcu- 
lated at the contractual rate of Rs. 28 per month from January to March 1951 andi 
for the remaining nine months according to the standard rent fixed by the Court. 
The defendant contended that he was entitled to adjust the rents previously paid 
by him at the contractual rate in accordance with the standard rent fixed by the 
Court and that on such adjustment the amount due to the plaintiffs was Rs. 47-12-0, 
and that the order made by the Courton April17,1951, related back to the presenta- 
tion of the application for fixation of standard rent so that for the three months 
of January to 1951, the plaintiffs could not claim rent at a higher rate than 
the standard rent fixed by the Court. 

The trial Judge held that the order of the Court operated only from the date on 
which it was made and he, therefore, decreed the plaintiffs’ suit. 

On appeal the full Court of the Small Causes at Bombay held that the order 
fixing the standard rent operated re ectively from the commencement of the 
tenancy, and as regards the question of recovering back the excess rent paid the 
Court held that the limitation of stx months contained in s. 20 of the Bombay 
Rents, Hotel and Lodging House Rates Control Act, 1947, applied to both the 
remedies, viz. by suit and by making deductions from unpaid rent. The Court 
accordingly held that the defendant was not entitled to recover rent paid in excess 
of the standard rent from the commencement of his tenancy by making deductions. 
from the unpaid rent but that as he had not paid rent from January 1951 he was. 
liable to pay rent from January 1951 to March 1951 on the basis of standard rent . 
fixed by the Court and not the contractual rent as claimed by the plaintiffs. In 
its judgment the full Court observed as follows :— 

“On a careful consideration of all the arguments and contentions advanced before us we- 
are positively of the opinion that the definition of the standard rent in s. 5(10) of the Rent Act 
is by no means capable of two constructions and that it bears only one construction, namely that. 
when the standard rent is fixed by the Court under s. 11 in relation to premises which are first 
let after September 1, 1940, it takes effect from the commencement of the first tenancy. But: 
even if there be any doubt about that interpretation and even if it were held that there are two 
constructions possible of that definition, we are unable to accept the respondent’s submission. 
that we should accept that construction which preserves to the parties the freedom of the con- 
tract. Tt is a well recognised rule of interpretation that in case of ambiguity or where two or more 
interpretations of a provision of an enactment are possible, the Court must incline to that which js. 
consistent with or advances the known purposes or objects of that enactment and discard that 
which defeats or destroys such purpose or object. It has by now been well established that the- 
purposes and objects of the Rent Act are to control rents and also to control eviction. If we 


1 [1948] 2 K. B. 894. 8 [1925] 1 K. B. 447. 
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accept the interpretation, namely that after the Court bas fixed the standard rent under s. 11, ol 
dtii) of s. &{10)(b) continues to hold the ground in respect of rents which had become due before the 
fixation of the standard rent by the Court and that al. (iv) becomes applicable only in respect of the 
period subsequent to such fixation, it leads to the startling result pomted out above, namely that 
the tenant will be liable to pay rent for the period as to the date of the fixation of the standard 
rent at the contractual rent under oL (tH) although the consequence of the fhration of the standard 
rent by the Court is that the Court has held the contractual rent to be excessive within the meaning 
of s. 11(1)(a)...Thus to our mind, the only proper and true interpretation of s. 20 on a correct 
analysis of it is that it first declares that the differences, where the contractual rent is more than 
the standard rent adjudged under s. 11, shall be recoverable. But ft does not purport to make 
such differences recoverable from the very oo=mencement of the tenancy or from the date prior 
to 12-2-48 whichever be later, because that provision was sure to cause much injustice and hard- 
ship to a landlord who might have had to diagorge a large amount by reason of the tenant having 
applied for the adjudication after a long time after the commencement of the tenancy. The 
section, therefore, next limits the general right of recovery declared under the section, to the 
period of six months from the date of payment. Then, because it might be doubted whether 
the general declaration makes the remedy by deduction available to a tenant, the section proceeds 
to make it clear in express terms that that remedy is also available to the tenant; and as that 
remedy is only one of the remedies by which the excess amount paid becomes ‘recoverable’ under 
the section, it was unnecessary to repeat the provisions regarding limitation period in respect of 
such remedy.” ` 
The plaintiffs applied in revision to the High Court. 
The application was heard with similar other applications. 


T. R. Kapadia, with V. D. Tulzapurkar, for the petitioner. 
M. A. Sakhardande, for the opponent. 


Cuacua C. J. A very interesting and important question arises on this revision 
application, and I have received considerable assistance from the able arguments 
both of Mr. Kapadia and of Mr. Sakhardande. The facts briefly are that the land- 
lord constructed a building in December 1946 and he let out a room on the 2nd 
floor of that building immediately thereafter at a rent of Rs. 28. In March 1949 
the tenant applied to the learned Civil Judge at Thana for fixation of standard rent. 
The learned Judge dismissed that application ne that Rs. 28 was the proper 
rent. There was an appeal to the District Court, and the learned District Judge on 
April 17, 1951, held that the standard rent was Rs. 28-12-0. The landlord then 
filed a suit in the Small Causes Court for arrears of rent against the tenant and the 
arrears claimed were from January 1, 1951, to December 81, 1951. The landlord’s 
contention was that he was entitled to the contractual rent of Rs. 28 for the months 
of January, February and March 1951 and that it was only from the date of the 
fixation of the standard rent, viz. April 17, 1951, that the tenant was entitled to 
the reduction of rent. The trial Court held in favour of the landlord, but the 

. appellate Court came to the conclusion that the order of fixation of the standard rent 
was retrospective in character and therefore the landlord was not entitled to re- 
cover rent in excess of the standard rent fixed even for the period December 1950 
to March 1951,.and the question that has been raised in this application is as to 
what is the effect of the fixation ofstandardrentin the case of premises which were 
let after September 1, 1940. 

Turning to the statute, “standard rent” is defined in s. 5(10)(b). The basic date 
fixed by that sub-section is September 1, 1940, and if the premises were let on 
September 1, 1940, then the standard rent is the rent at which they were so let; 
if they were not let on September 1, 1940, then the standard rent is at which they 
were last let before that date; and then we come to cl. (4i#) where they were first 
let after September 1, 1940, the rent at which they were first let; and the conten- 
tion is that inasmuch as these premises were first let in December 1946, they fell 
within this sub-section and the standard rent of these premises was Rs. 28 at 
which they were let. Now, there is cl. (šv) to s. 5(10)(b) which provides, “in any 
of the cases specified in s. 11, the rent fixed by the Court” ; and when we turn to 
g. 11 it provides : 

“(1) In any of the following cases the Court may, upon an application made to it for that 
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“purpose, or in any suit or proceeding, fix the standard rent at such amount as, having regard to 
the provisions of this Act and the atroumstances of the case, the Court deems just— : 

(a) where any premises are first let after the first day of September 1940, and the rent at 

which they are so let is in the opinion of the Court excessive or...” 
Therefore, it is clear that there is no finality about the standard rent in respect of 
premises which are let after September 1, 1940. It is open to the Court not to 
accept the rent at which they were let for the first time after September 1, 1940, 
if in the opinion of the Court that rent was excessive. Therefore, it may be said 
that in a sense the standard rent of premises first let after September 1, 1940, 
is a sort of ad interim standard rent, a standard rent capable of being modified if 
the Court is satisfied that that rent is excessive. 

Now, what is urged by Mr. Kapadia on behalf of the landlord is that every order 
of the Court must be prospective and not retrospective, and it is therefore urged 
that till the Court on April 17, 1951, determined the standard rent to be Rs. 28-12-0, 
or, in other words, till the Court came to the conclusion that the rent of Rs. 28 
was excessive and should be reduced, the standard rent continued to be the rent at 
which the premises were first let, and the effect of the order of the Court could only 
be that from the date of the order the standard rent was Rs. 28-12-0. It is further 
urged that the order of the Court of April 17, 1951, could not possibly alter the 
standard rent which under the provisions of the law the landlord was entitled to 
recover and in recovering which he was not contravening any provision of the Act. 
Now, 8. 7 of the Act provides that except where the rent is liable to periodical in- 
crement by virtue of an agreement entered into before September 1, 1940, it shall 
not be lawful to claim or receive on account of rent for'any premises any increase 
above the standard rent, unless the landlord was entitled to recover such increase 
under the provisions of this Act. It is, therefore, argued that if the standard rent 
of the premises was from the date of the tenancy the rent fixed by the Court on 
April 17, 1951, the result would be that it was not lawful for the landlord to recover 
a rent in excess of that rent, and it is pointed out that such an interpretation would 
be patently untenable. Attention is then drawn to s. 18 which penalises a landlord 
who receives any fine, premium or other like sum or deposit or any consideration, 
other than the standard rent, and therefore it is pointed out with some force that 
if retrospective effect were to be given to the order of April 17, 1951, the act of the 
landlord in receiving the rent, which was a perfectly proper act in view of the de- 
finition of “standard rent” given in s. 5(10)(b)(#ii), would be rendered an unlawful 
act and the landlord would become liable to be penalised. It is further pointed out 
that under s8. 18(1)(j) if a tenant sub-lets the premises before the coming into opera- 
tion of this Act and charges rent in excess of the standard rent, then he would be 
liable to be evicted, and therefore it is said that if the tenant charged his sub- 
tenant the same rent as he was paying to the landlord and which was the standard 
rent within the meaning of s. 5 (10)(b)(4#4) and if the Court were subsequently to 
hold that that rent was excessive and reduced the original rent, the tenant would 
be liable to be evicted because it could be said by his landlord that he had charged 
his sub-tenant a rent which was in excess of the standard rent. According to 
Mr. Kapadia all these considerations clearly indicate that the Legislature did not 
intend the fhang of the standard rent under s. 11(1)(a) to be retrospective but 
prospective. 

Reliance is also placed on a judgment of the English Court in Olifi v. Taylor! 
where at p. 400 Lord Justice Scot in construing tis English Rent Act pointed 
out: 

“the Act interferes with freedom of contract and thus modifies an important right of the 
indtvidual. Any real ambiguity of language in any particular provision, still apparent even when 
construed in the light of the whole Act, ought to be resolved in favour of maintaining common 
law rights.” 

With respect, it is perfectly correct that a Court must lean in favour of maintaining 
the sanctity of contracts. But it is equally true that in construing any statute the 
Court must keep in mind the object which the Legislature had in placing a parti- 
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cular piece of legislation on the statute book, and this is even more so where the - 
Court is dealing with a piece of social legislation. Even the learned Chief Justice 
in the observation on which reliance is placed says that there must be an ambiguity 
which is apparent after the provision is construed in the light of the whole Act, 
and Mr. Kapadia may be right that if after I have looked at all the provisions of the 
Act and borne in mind the object of the Legislature an ambiguity remains, the 
ambiguity should not be resolved to defeat the sanctity of contracts but to maintain 
that sanctity. But as I shall presently point out, in my opinion there does not 
seem to be any such ambiguity which would induce me to give the benefit of it to 
the landlord. 

Now, it is clear that the Act was passed to control rents so that in days of scarcity 
of houses the landlord should not exact unconscionable rents from the tenant. | 
The Act was also passed in order to give protection to the tenant from being evict- 
ed, and it is in the light of these two main objects that the different provisions of 
the Act should be construed. I do not see any difficulty about giving effect to 
8.7. So long as there is no determination by the Court under s. 11(1)(a) the land- 
lord is perfectly justified in recovering from the tenant or claiming from the tenant 
the contractual rent, the rent at which the premises were first let after September 
1, 1940. Neither his recovery nor his claim is in any sense of the term unlawful. 
It is only when the standard rent has been altered that the recovery or the claim 
becomes unlawful. But this recovery from the tenant of rent which was the rent. 
specified in s. 5(10Xb)(iii) is subject to the important right of the tenant given to 
him under s. 20, and that section provides: 

“Any amount paid on account of rent after the date of the coming into operation of this Act 

shall, except in so far as payment thereof is in accordance with the provisions of this Act, be re- 
coverable by the tenant from the landlord to whom it was paid or on whose behalf it was received 
_ or from his legal representative at any time within a period of stx months from the date of payment. 
and may, without prejudice to any other remedy for recovery, be deducted by such tenant from 
any rent payable by him to such landlord.” 
Therefore, 8. 20 gives the right to the tenant to recover any amount which he has 
paid to his landlord which is not in accordance with the Act. That right is not an 
unlimited right, but it is a right which must be exercised within six months from 
the date of payment. Once the Court comes to the conclusion that the rent which 
had been recovered by the landlord and which had been paid by the tenant was not 
the real standard rent but was in excess, and the Court’ determines what is the real 
standard rent under s. 11(1), then, although to the extent that the landlord had 
recovered the higher rent his act may not be unlawful, still s. 20 gives the right to 
the tenant to recover whatever he had paid to the landlord in excess within the 
period of limitation. : 

I see no injustice to the landlord in putting this construction upon the relevant 
provisions of the Act. A different interpretation put on the other hand would make 
the position of the tenant intolerable. If Mr. Kapadia’s contention is right, it 
would mean that a landlord would be entitled to recover the contractual rent up 
to the very date when the Court decides under s. 11(1)(a) that the contractual 
rent is not the standard rent. In this very case the tenant made the application 
in March 1949 for the fixation of the standard rent, and the standard rent, not 
through any fault of the tenant but through the exigencies of judicial procedure, 
was not fixed till April 17, 1951, and according to Mr. Kapadia the landlord was 
entitled to recover and the tenant was bound to pay rent right up to April 1951. 
Therefore, at whatever point of time the tenant may realise that he is paying rent 
which is in excess of the standard rent and may want to be relieved from payment 
of that excess, he would be completely helpless till the Court in its own time 
decides what the standard rent is. It may be that if the tenant is so foolish as to 
go on paying the higher rent even after he had made the application, he may have 
no right except the right given to him under s. 20. But when the landlord comes 
to Court and wants the machinery of the Court to be used in compelling the tenant 
to pay arrears of rent, the Court is not bound to assist the landlord in recovering 
rent which has been held to be excessive and unfair. This is exactly what the land- 
lord is doing in this case. _To the extent of the rent from January 1951 to March 
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1951 the lardlord asks the Court to pass a decree for rent in an amount which a 
competent Court has held to be an excessive amount and unfair to the tenant. 
In my opinion, in one sense the view I am taking is not to make the order of April 
17, 1951, retrospective, because when the Court is asked to pass a decree for rent 
that order has already been passed and there is an adjudication that the rent 
charged by the landlord was excessive rent. In one sense it was always excessive ; 
that is what the Court has determined ; but the rights of the tenant to be relieved 
against that excessive rent are limited and those rights are the right to refund 
under s. 20 and the right of the Court not to pass a decree if the landlord comes 
to Court and wishes to recover from the tenant rent which is in excess of the 
standard rent fixed by the Court. 

It has also been pointed out to me by Mr. Sakhardande that it is possible to take 
the view that under s. 18 what is made penal is receiving a fine, premium or other 
like sum or deposit or any consideration other than the standard rent or the permit- 
ted increases, and according to him this expression does not include “excess rent”. 
There is considerable force in this argument, because it seems to be clear that 
“other like sum” must be ejusdem generis with fine or premium, and with regard to 
consideration the latter part of the section makes it clear that the consideration 
contemplated is not a pecuniary consideration but consideration other than pecu- 
niary, and that is why the latter part of the section provides that the fine which 
may beimposed shall not be less dian the amount of the fine, premium or sum or 
deposit or the value of the consideration rece?ved by the landlord. It is also point- 
ed out that the question of excess rent recovered by the landlord is only dealt with 
under s. 20 and the only liability upon the landlord who has charged excessive rent 
is to refund it within the period of limitation. There is also force in the contention 
that if s. 18 also dealt with excess rent, then it was unnecessary to enact s. 20 be- 
cause 8. 18(2) provides for refund of fine, premium or other like sum or deposit or 
any consideration. 

With regard to the difficulty suggested by Mr. Kapadia in respect of the provision 
contained in s. 18(1)(j), I do not think on a careful consideration of that sub- 
section that it really presents any difficulty. The mischief which is aimed at in 
cl. (7) is that the tenant should not make profit out ofsub-letting the premises let 
to him, and therefore that clause provides that if he charges a rent which is in 
excess of the standard rent, then he is liable to be evicted. Now, if the landlord is 
charging rent which is the standard rent as defined in s. 5(10)(b)(##4) and before it is 
adjudicated upon and held to be excessive, it could not be said, if the tenant is 
charging the same rent from the sub-tenant, that he is charging a rent in éxcess 
of the standard rent. What the landlord has charged under s. 5(10)(b)(iti) does 
not cease to be standard rent by reason of a subsequent determination by the Court 
that it was excessive. The only liability that is imposed upon the landlord is the 
liability to refund under s. 20 within the period of limitation. In my opinion 
this is the only way that the different sections of the Rent Act can be reconciled. 

Reference may be made to a rather instructive decision of the Privy Council. 
That is the decision in Karnani Industrial Bank v. Satya Niranjan Shaw. In 
that case the lease ws granted on October 7, 1920, the rent reserved being a quar- 
terly rent of Rs. 5,400 and the tenant applied to fix the standard rent on December 
1, 1928, and the Controller fixed the standard rent at Rs. 14200n March 11, 1944. 
The tenant had paid rent up to August 1, 1922, and the question was, what was his 
liability for rent subsequent to that period, and the Privy Council held that his 
liability was to pay the rent as fixed by the Controller although it was fixed on 
March 11, 1944. Mr. Kapadia is ectly right when he distinguishes this case 
by pointing out that under the Calcutta Rent Act of 1920 there was no provision 
simular to s. 5(10)(b)(tv) and that the Controller had no right to reduce the rent on 
the ground that it was excessive. Therefore, the landlord was at all times charg- 
ing rent which was not the standard rent according to the definition inthe Act, and 
therefore according to Mr. Kapadia the decision of the Privy Council cannot help 
us to construe the provisions of the Bombay Rent Act where there are two different 
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definitions of “standard rent” and the landlord is charging rent which admittedly 
falls in one of the two definitions. Mr. Kapadia says the position would be cer- 
tainly different if the landlord charges a rent er does not fall in any of the 
definitions of “standard rent”. But although the facts are undoubtedly different, 
there are certain observations of the Privy Council which may be usefully looked at. 
The Privy Council points out at p. 848: 

“Moreover by s. 4, rent in excess of the standard rent is irrecoverable by the landlord. This 
must mean irrecoverable at any time by any process.” 

To the argument that the Controller had no power to fix the standard rent so as to 
operate retrospectively, their Lordships’ answer was (p. 85) : 

“their Lordships cannot accept this contention, as one of the objects of fixing the standard 

rent must be to enable a tenant to know whether he has in fact paid or agreed to pay rent in exoees 
of the standard rent.” 
Here, too, the object of enacting 8. 5(10)(b)(iv) is to enable the tenant to know 
whether he has in fact paid or to pay rent which is in excess of the standard 
rent, and in my opinion it would be defeating the very object of the Act if after the 
determination of the standard rent has been made and a landlord sues to recover 
rent which is in excess of what is determined to be the standard rent the Court 
were to a decree in favour of the landlord. 

Therefore, in my opinion, the appellate Court of the Small Causes Court was right 
when it took the view that the landlord could not recover by a suit rent for the 
period January 1, 1951, to March 81, 1951, which was in excess of the standard 
rent fixed, viz. Rs. 28-12-0. 
>» There is one other contention which also arises and which is also a contention of 
some importance. The tenant’s contention is that under s. 20 although he could 
not recover from his landlord rent which he has paid in excess beyond the period of 
six months from the date of the payment, as far as deduction of rent is concerned 
no period of limitation is provided by s. 20. The language relied upon is that 
ey ee paid on account of rent after the date of the coming into tion 
of this Act, may without prejudice to any other remedy for recovery be deducted 
by such’ tenant from any rent payable by him to such landlord” ; and what is 
emphasised is the expression ‘any rent payable by him to such landlord”, anditis 
sug that the islature permi the tenant without any question of 
limitation to deduct from the rent payable by him to the landlord any amount which 


- .he had paid in excess in the past irrespective of the point of time when he had 


made this excessive payment. For this purpose my attention has been drawn to 
the legislative history of this particular provision. In s. 12 of Bombay Act II of 
1918 there was a dere provision with to limitation both with regard to the 
right of recovery by the tenant and also his right to deduct from rent payable in 
future, and the provision was, “and may without prejudice to any other method 
of recovery be deducted by such tenant from any rent payable within such six 
months by him to such landlord.” There was a similar provision in s. 14(1) of the 
Act of 1989 and also in s. ae of the Act of 1944, and therefore what is urged ‘with 
some force is that the Legislature advisedly changed its policy when it passed the 
ae Act and gave the right to the tenant to deduct from the rents payable by 

im any excess paid by him in the past without any question of limitation. In 
my opinion, it is not always right to assume that when the Legislature changes the 
language used in the earlier Acts in a consolidating Act, the change was intended to 
mark a change of policy. Very often the Legislature uses l age which is more 
in consonance with proper drafting and the change may not indicate any change of 
policy at all. Now, apart from the previous provisions, it seems to me clear on & 
plain natural construction of the section itself that if a tenant could not recover 
any excess paid by him beyond six months from the date of the payment and if such 
amounts became irrecoverable, it is difficult to understand how a tenant could de- 
duct what he could not recover and what was irrecoverable inlaw. The same view 
of the law has been taken in a parallel piece of legislation in England in Bayley v. 
Walker!. I see no reason to take a view different from that taken by the a te 
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Court that the interpretation put by the English Court on a similar provision of 
law is the correct interpretation. 

The result, therefore, is’ that the revision application must failand the rule will 
be disc with costs. 

In Civil Revision Applications Nos. 285 to 265 of 1958 rule discharged with costs 
for the reasons given in the above judgment. 

In Civil Revision Application No. 1880 of 1952, a further question of some con- 
siderable importance arises as to the practice prevalent in the Small Causes Court. 
It appears that when a tenant applies for fixation of standard rent, the Court used 
to make an order asking the tenant to deposit the rent pending the disposal of the 
application. This was done as such applications took some time to be disposed 
ot ah the rights of the Jandlords had to be saf ed, because if such an order 
was not made, a tenant who was protected would not pay any rent, continue to be 
in possession, and when the application was disposed of, he might walk out leaving 
the landlord very little remedy to recover the rent. The view also was taken by 
the Small Causes Court that if an application for fixation of standard rent was made 
by the tenant, then the landlord would not be entitled to file a suit for ejectment on 
the ground of non-payment of rent, because it was held that the very fact that the 
tenant had made an application for fixation of standard rent showed that he was 
ready and willing to pay rent. Thea pellate Court has taken the view, and in my 
opinion rightly, that there is no jurisds ction in the Small Causes Court to make an 
order for deposit when a tenant applies for the fixation of standard rent. It is 
difficult to understand how that jurisdiction arises. The tenant only comes to the 
Small Causes Court for fixation of standard rent. No question of. non-payment of: 
rent arises. There is neither a suit for payment of rent, nor a suit for ejectment 

nding, and the Small Causes Court in such an application orders the tenant to 
deport rent. It is also difficult to understand what would be the consequence if 
the tenant fails to deposit the rent as ordered by the Court. Mr. Kapadia says 
he may be guilty of contempt. I would be very reluctant to hold that a tenant who 
was incapable of depositing rent should lose his right to have the standard rent 
determined. Mr. Kapadia suggests that he may even be committed to jail. But 
Mr. Se says that some method should be devised whereby the landlord’s 
rights should be protected in cases where a tenant applies for fixation of standard 
rent. In my opinion the Rent Act does supply an answer to this difficulty of 
Mr. Kapadia. 

Let us look at the scheme of the Rent Act. Sub-section (3) of s. 11 permits 
the Court to fix an interim rent which the tenant is liable to pay when 
he applies for fixation of standard rent after he has received a notice from his 
landlord under s. 12(2). The scheme of s. 12 is that a landlord cannot institute 
a suit for recovery of possession of the demised premises on the ground of non- 
payment of rent until the expiration of one month next after notice in writing 
of the demand of the rent has been served upon the tenant. If after this notice 
the tenant has still failed to pay rent, he would be liable to be ejected under s. 
12(Z) because in that case it could be said that he was not ready and willing to 
pay rent. Now, in order to protect the tenant the Legislature has enacted sub-s. 
(3) of s. 11 and the scheme of that sub-section is that as soon as the tenant gets 
notice he can go to Court and apply for fixation of standard rent, but while the 
application is being heard and disposed of the Court orders him to pay an interim 
rent. If he does not pay this interim rent, he would be liable to be ejected under 
8. 12(1). Therefore the scheme of the Act seems to be fairly clear, that there is 
an obligation upon the tenant to pay rent at all times and he is liable to be ejected 
if he fails to pay rent after notice has been given to him under s. 12(2). The only 
right he has is, in cases where he complains that the contractual rent is not the 
proper rent, to get an interim rent fixed by the Court, but the obligation to pay - 
that interim rent continues throughout, and if that obligation is not discharsed, 
he would be liable to be ejected under s. 12(1). i 

Now, the difficulty that Mr. Kapadia feels—and that is a diffculty undoubtedly 
of some substance—is that unders. 11(8), looking to the language of that sub-section, 
the right of the Court to fix an interim rent only arises when a notice has been 
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given by the landlord uncer s. 12(2) and an application for fixing the standard ren 
is made by the tenant subsequent to the giving of the notice by the landlorc¢ 
Therefore, it is urged thet it would be difficult to apply sub-s. (3) to a case wher 
the tenant has applied for flxing the standard rent before any notice bas bee 
given by the landlord. In my opinion, sub-s. (3) must be construed in the light < 
the other provisions of the Act. If a tenant applies for fixing of stan rer 
and stops paying rent, es Mr. Kapadia says he very often does, it is certainly ete 
to the landlord to serve him with a notice under s. 12(2). If after the period c 
one month has elapsed 2 fails to pay rent, he would be liable to be ejected unde 
s. 12(1). It mould not be open to him to say that he is ready and willing to pa 
rent when he has failed to pay rent after the notice given by the landlord unde 
8. 12(2) and after the time mentioned in that sub-section has elapsed. But h 
can do this. He can go to Court under s. 11(3) and ask the Court to fix an interiz 
rent which he would pey in order to avoid the liability of being ejected unde 
8. 12(1). Now, when he applies under s. 11(3) after notice is given to him, strict] 
he would have to make an application for fixing the standard rent, but inasmuc 
as he has already made an application for fixing the standard rent and that appli 
cation is already on the file OF the Small Causes Court, it would be futile for hir 
to make a subsequent lication in order to get the benefit of sub-s. (3). There 
fore, in my opinion, the Vourt has jurisdiction to make an order for interim pay 
ment of rent where an application for fixing the standard rent is made before a 
after the notice under 3. 12(2) is given. e right of the tenant under s. 11(d 
is only this that in order that he should not be ejected for non-payment of rent 
he wants to pay rent, put he does not want to pay the contractual rent abou 
which he has made a complaint, but he wants to pay rent which is the interin 
tent fixed by the Small Causes Court. That right is given to the tenant whethe 
he makes an application for fixing the standard rent before the notice under £ 
12(2) is served or after iz is served. The fact which is relevant and material is th 
giving of the notice by the landlord under s. 12(2). As soon as that notice i 

iven and the time mentioned in that sub-section elapses, the tenant is liable t 
be ejected if he does not pay rent. If he does not get an order for interim pay 
ment unders. 11(3), he nust pay the contractual rent, but in order to safeguar 
his own interest he can make an application under s. 11(3) and get a lesser ren 
fixed by the Small Causes Court. In my opinion it is absurd to suggest tha 
merely because a tenant hag made an application for fixing the standard rent, hi 
is relieved from the obligation to pay rent, and even though the landlord give 
him a notice under s. 19(2) he can continue not to pay rent and not be liable-ts 
be ejected under s8. 12(Z). 

Therefore, while uphalding the view taken by the appellate Court with 
to the practice prevalent in the Small Causes Court, T have construed s. 11(3 
in a manner which will ndt make it difficult for the landlord to recover rent fron 
his tenant in cases where the tenant has applied for fixation of standard rent. 

As deposits were made in this case pursuant to a long standing practice of thi 
Small Causes Court, I do not think it would be right as directed by the appellat 
Court that these deposits should be returned to the tenant. The proper orde: 
would be that these deposits should be adjusted in the light of the main judgmen 
I have delivered. 

Rule disch with costs. 

In Civil Revision Applications Nos. 1486 to 1468 of 1952 and No. 1629 of 1952 
Tule discharged with costs for the same reasons as in C.R.A. No. 1880 of 1952. 


Rules discharged 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Diait. 


THE MALVAN CO-OPERATIVE URBAN BANK, LTD. v. KAMALAKAR 
NARAYAN ZANTYE.* 

Bombay Co-operatioe Societies Act (Bom. VII of 1925), Secs. 64, 34(1)t—Soelety or member claiming 
debt or demand from the other—Dispute relating to such debt or demand whether can be determined 
solely by Tribunal set up under Act. 

Under s. 54 of the Bombay Co-operative Societies Act, 1925, whether it is the society or a 
member who claims a debt or a demand from the other, the dispute can only be determined 
by the domestic forum set up by s. 54 and not by a ctvil Court. 

Shyam Co-operative Society v. Ramibat}, referred to. 

Taw President of the Malvan Co-operative Urban Bank, Ltd. (plaintiff), in 1950 
discovered that a sum of Rs. 50.000 was shown in the books of account of the bank 
as having been advanced to one Kamalakar on May 6, 1948, (defendant No. 2) 
who was a member of the bank. This amount was shown credited into the bank 
on June 80, 1946, although in fact the amount was not repaid. The bank further 
alleged that this transaction was effected in collusion with Arvind (defendant No.1) 
who was the manager of the bank and Sunder (defendant No. 8), who was the 
accountant of the bank. s 

On May 19, 1951, the bank filed a claim of Rs. 50,000 unders. 54 of the Bombay 
Co-operative Societies Act, 1925, against the defendants. The matter was re- 
ferred to arbitration under the Act and the arbitrators made an award for the 
claim in full against the defendants. 

Defendant No. 2 filed a revision application against the award before the 
Co-operative Tribunal. The tribunal set aside the award as against defendant 
No. 2, observing as follows :— 

“Taking next the case of Shyam Co-operative Housing Society v. Ramibai, 54 Bom. L. R. 517, 

a division bench of the Bombay High Court presided over by his Lordship the Chief Justice held 

that under s. 54 of the Bombay Co-operative Societies Act, 1925, the dispute must be between the 

society and the member as a member or quas a member and that it must relate to a transaction 
in which the member must be interested as a member. If we apply the principle so enunciated 
by our High Court as regards the applicability of s. 54, we cannot help saying that in this case 

the applicant was not concerned in this affair, ‘as a member or quae a member’ and though he is a 

member ofthe bank. Ifa loan given by a member to the society cannot betreated as having been 

advanced by him quae a member, tt is difficult to ses how in this case where there was properly 
speaking no transaction between the soclety and defendant No. 2 but only a criminal act as 

alleged (leading to a loss to the bank) it can be said that he was acting as a member or quas a 

member. The case relied on is binding on us and in view of tt we must hold that the claim so 

far as the applicant (defendant No. 2) is concerned must be dealt with by the ordinary Courts 
which, under s. 9 of the Civil Procedure Code, have jurisdiction to entertain all suits of a otvil 
nature unless their cognizance is expressly or impliedly barred. Their jurisdiction would have 
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he material portions of the sections run 


thus :— 

54. (1) If any dispute touching the 
constitution or business of a society arises 
between members or members of the 
society or persons through a member 
or past member or between members or part 
members or person so claiming and any officer, 
agent, or servant of the society, past or present, 
or between the society or its committee, and 
any offlcer, agent, member or servant of the 
society, or present, it shall be referred to 
ths Reeta tor deation be bine of ue 
nominee or if etther of the parties so desires, 
to arbitration of three arbitrators who shall be 
the or his nominee and two DS 
of whom one shall be nominated by of the 
parties concerned. 

A dispute shall include olaims by a soclety 
for debts or demands due to it from a member 


Civil Apploation No. 2808 of 1958. 
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member as well as claims by a member or past 
member or the heirs of a past member for any 
debts or demands due to him from the society, 
whether such debts or demands be admitted 
or not, 

Provided that if the question at issue bet- 
ween a society and a claimant, or between dif- 
ferent claimants, is one involving complicated 
leg of law and fact, the may, 

he thinks fit, suspend p in the 
matter until the question has been tried by a 
ii, se pees instituted by one of the parties 
or by the society. If no such suit is tnstituted 
within six months of the Registrar’s order sus- 
pending proceedings the Registrar shall take 
action as laid down in paragraph 1 of this 


section. 
t with the general or 
a society chal act 


84. (1) 
sanction of the 

person other than a member. 
m. L. R. 517. 


make a loan to an’ 
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been barred only if a. 54 of the Bombay Co-operative Societies Act could be held to apply to th 
case, but for reasons already given and having regard to the principle laid down in the Bomba: 
case referred to, we must hold that the jurisdiction of the ordinary ctvil Courts to deal with th 
case is not taken away. 

If the above view be correct, wemust hold that the arbitrators in this case had no jurisdictio 
to entertain this dispute or pass any award against defendant No. 2 and that the award must b 
set aside as against him.” 

The plaintiff bank applied to the High Court under arts. 226 and 227 of th 
Constitution of India to set aside the order of the Tribunal. 

The application was heard. 


A. A, Adarkar, for the petitioner. 
Y. B. Rege and R. Mathalone, with D. G. Rege, for opponent No. 1 
V. S. Desai, for Government Pleader, for opponent No. 8. 


Cacia C. J. This is an application against an order of the Bombay See 
tive Tribunal. The petitioner is the Malvan Co-operative Urban Bank, Ltd 
situated at Malvan, and it appears that the President of the bank discovered tha 
a sum of Rs. 50,000 was shown in the books of account of the bank as havin, 
been advanced to opponent No.1 on May 6, 1948. This amount was shown credite 
on June 80, 1948, ough in fact that amount had not been repaid. The cas 
of the bank further was that this transaction was effected in collusion with th 
manager and the accountant of the bank. The bank made an application fo 
payment of this amount against opponent No.1 and the manager and the accountant 
and the matter was referred to arbitration under the Bombay Co-operativ 
Societies Act, and the arbitrators held that opponent No. 1 and the manager an 
the accountant were liable to pay to the bank the sum of Rs. 50,000 with interes! 
Against this award opponent No. 1 went in revision to the Co-operative Tribune 
and the Tribunal set aside that award, and it is against that decision that thi 
application is preferred. 

e view en by the Tribunal was that the decision of the arbitrators wa 
covered by an authority of this Court in Syham Co-operative Society 3 
Ramibat}, and following that authority the Tribunal held that there was no juris 
diction to try this dispute between the bank and opponent No. 1. Now, in tha 
decision we construed s. 54 of the Act and it is necessary to bear in mind what th 
facts were before the bench which necessitated a construction of s. 54. Th 
managing trustee of a public charitable trust had advanced a certain amount to : 
co-operative society and he was claiming that amount and he had filed a suit t 
recover that amount, and thesociety applied for a stay contending that the matte 
must be referred to arbitration under s. 64, and we held that although there wa: 
a dispute relating to the business of the society, the dispute was BoE beteen thi 
society and the member quae a member, and we pointed out that there was n 
obligation upon the member to advance that amount, the amount wasnot advance 
as a member, and that the amount might as well have been advanced by a stranger 
We further pointed out that it was merely a coincidence that the lender happenec 
to be a member of the co-operative society. This judgment is relied upon for thi 
contention that in this case also the sum of Rs. 50,000 was advanced by the bank 
assuring it was advanced, to opponent No. 1 not as a member, that in advancin 
this sum of Rs. 50,000 the bank was doing business in respect of hundis, and i 
was open to the bank to do this business not only with members but with strangers 
Mr. Adarkar has ed that this sum of Rs. 50,000 was advanced to opponen: 
No. 1 as a loan and he has drawn our attention to s. 84 of the Co-operative 
Societies Act and he says thata loan can only be advanced to a member, and there 
fore even if our decision Eo this is a case where the claim is made agains! 
opponent No. 1 as a member of the society and in his capacity as a member 

e are not prepared to accept that contention. It is clear from the case that wa: 
made out by the bank before the arbitrators that the sum of Rs. 50,000 was ad 
vanced on what is known as the bills purchase account. The past course of busi: 
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ness clearly establishes that opponent No. 1 used to discount bills with the petitioner 
bank, the-petitioner bank used to charge commission, and the sum of Rs. 50,000 
was also entered in the books of account of the bank as an item in that bills 
purchase account. This contention now put forward by Mr. Adarkar that this 
sum of Rs. 50,000 represented a loan by the society to its member is being put 
forward for the first time in this Court. Apart from the fact that this was never 
the case of the bank, in our opinion it is a case which cannot possibly be put 
forward by the bank. No application for a loan was made by opponent No. 1, 
the application was never put before the board of directors, the application was 
never sanctioned by the directors as the by-laws require it to be sanctioned, and 
therefore by reason of the fraud of the manager and the accountant this sum of 
Rs. 50,000 was rhade to appear in the books of account as an item in the ordinary 
business which the bank was doing of discounting hundts. The fact that it 
happened to be a member who discounted these hundis does not make any 
deren to the position that what the bank was doing was ordinary business 
and not advancing a loan to its member in his capacity as a member under the 
Act and its by-laws. 


But there is another aspect of the matter which is much more important and 
which, as we shall presently point out, for obvious reasons was not considered 
by this Court in Shyam Co-operative Housing Society’s case. There is a second 
paragraph to s. 54 and before it was amended under circumstances to which we 
shall presently refer, that paragraph read as follows : 

“A dispute shall include claims by a society for debts or demands due to it from a member or 
pest member or the heirs or assets of a past member, whether such debts or demands be admitted 
or not.” 

Therefore, the Legislature by enacting this second paragraph was extending the 
scope of a dispute which had been defined in s. 54(1). To putit ina different lan- 
the Legislature by the second paragraph was enlarging the definition of 
a “dispute” which it had already given in s. 84(Z). The clear meaning of this 
paragraph is that a dispute, whether it touches the constitution or business of 
the society or not, would be a dispute for the purpose of reference to arbitration 
under s. 54 if it consists of a claim by a society for debts or demands due toit from 
a member or past member or the heirs or assets of a past member, whether such 
debts or demands be admitted or not. Therefore, for the purpose of this enlarged 
definition of a ‘‘dispute,”’ all that is necessary is that there should be a debt or 
demand due to a society by a member and a claim to be made by a society in 
t of that debt or demand. It is unnecessary for the purpose of this aged le 
definition that the debt must be due from the member in his capacity as am 
or quae a member. It is sufficient if there is a debt or a demand due by the 
member howsoever the debt gr demand might arise, provided the debt or demand 
is due to the society and a olin is made by the society in respect of that debt or 
demand. $ 

Mr. Rege says that when we decided Shyam Co-operative Housing Soctety’s case 
we interpreted and construed s. 54 and in that es ani we emphasised the 
fact that the pal a must be between a society and a member quae a member 
and that principle which we laid down as underlying s. 54(1) must apply to all 
cases of utes between a society and a member. Now, it is clear, even on & 
casual reading of our judgment, that we never considered the second paragraph of 
8. 54(1) and we did not consider the second paragraph of s. 54I) for very good 
reasons. ‘The case we had to consider was a case of a debt claimed by a member 
against the society. We were not considering the case of a debt claimed by the 
society against the member. The case before us was a converse case and that 
case was not covered by the second paragraph of s. 54{1). Therefore, no occasion 
arose for the consideration of the second paragraph of s. 54(1), and as thd law stood 
then, it was clear that when a member made a dain against the society in respect 
of a debt, the society could not avail itself of the benefit of the provisions of arbitra- 
tion contained in s. 54, and it is significant to note that after this decision was 
given the Legislature amended the second paragraph of s. 54, and the amendment 
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is to the following effect : 

“..a8 well as claims by a member or past member or the heirs of a past member for any 
debts or demands due to him from the society.” 
This amendment was effected by Bombay Act XLI of 1958. Therefore, whereas 
the second paragraph before the amendment dealt only with a case of a debt 
claimed by a society against a member, the amendment now further enlarges 
the definition of a “‘dispute’’ and includes in that dispute a claim made by a member 
for a debt or demand against the society. Now, if this amendment had already 
been effected when we gave our judgment in Shyam Co-operative Housing Soctety’s 
case, undoubtedly we would have had to consider the second paragraph, because 
it covered the facts of the case before us. But inasmuch as that amendment had 
not been effected and inasmuch as the second paragraph did not deal with the 
case of a member eran a debt from a society, we only considered the first 
paragraph of s. 54. Therefore, the amendment effected by Act XLI of 1958 has 
considerably simplified the matter. The position after the amendment is this, 
that whether it is the society or a member who claims a debt or a demand from 
the other, the dispute can only be determined by the domestic forum set up by 
s. 54 and not by a civil Court. Therefore, the new amendment has displ the 
decision given by us in Shyam Co-operative Housing Soctety’s case. 

Inasmuch as whether the sum of Rs. 50,000 was advanced by the bank on the 
bill purchase account or it was advanced to him as a loan as now gested by 
Mr. Adarkar, it does constitute a debt due by him to the society, this dispute 
can only be settled by arbitration as laid downin s. 54, and therefore in our opinion 
the Tribunal. with respect, was in error when it took the view that the decision 
in Shyam Co-operative Housing Soctety’s case applied to the facts which they had 
to consider. 

There is a further difficulty in this matter. The Tribunal has taken the view 
that the arbitrators were guilty of legal misconduct, the misconduct consisting 
in not giving a proper SE A to opponent No. 1 to resist the claim of the 
petitioner bank, and the Tribunal has expressed the opinion that even if it had 
held that s. 54 of the Act covered the case against defendant No. 2, it would have 
sent the case back for being tried by another nominee of the Registrar and new 
arbitrators. Therefore, even though the arbitrators had jurisdiction to decide 
the dispute between the society and opponent No. 1, inasmuch ss a proper 
opportunity has not been given to opponent No. 1, the matter will have to be 
heard by a new board of arbitrators. But all that we propose to do on this 
petition is to quash the order passed by the Tribunal. = 

No order as to costs of the petitioner and opponent No. 1. “Petitioner to pay 
the costs of the State of Bombay. It is difficult to understand why the petitioner 
should have made the State of Bombay a party to this petition. Mr. Adarkar 
says he wanted the moral support of the State of Boggbay as he wanted its support 
for the interpretation he was pae Bee 8. 54. is not the law that wherever 
the interpretation of a section is sought the State is a necessary party to the petition. 
Mr. Adarkar has not challenged the validity of s. 54, and therefore in our opinion 
the State was not a necessary patty. But inasmuch as Mr. Adarkar has e the 
State a party, he must pay the costs of the State. 


Order quashed. 
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Before Mr. Justice Shak. 


BAPU PARASHRAM CHANDAR v. KANHAYALAL MOHANLAL 
MARWADI.* 

Civil Procedure Code (Act V of 1908), Sch. III, para. 11—Bombay Agricultural Debtors Relief Act 
(Bom. XXVIL of 1947), Secs. 58, #4), 4, &LA, 19{18)—Dekkhan Agriculturists’ ReKef Act 
(XVII of 1879), Sec. 15B—Mortgage decree directing payment of morigage amount by instal- 
menis and providing for sale of mortgaged property on non-payment of any instalment wunder 
D. A. R. Act—Darkhast filed by plaintiff on failure to pay instalment—Proceedings sent to 
Collector for recocery of amount due—Darkhast transferred to Debt Adjustment Court under 
8. 1X1), B. 4. D. R. Act—Darkhast returned by Court wnder s. 19(4), B. A. D. R. Act—Appi- 
cation by plaintiff to include in darkhasi claim instalments fallen due pending darkhasi—Matn- 
tainability of appHcation—Tims during t kich proceedings pending before Collector whether 
could be ewcluded under para. 11(8), Sch. III, of Codeo—Whether time during which darkhast 
proceedings prosecuted before Dett Adjustment Court could be encluded. 

A mortgage decree obtained by the plaintiff against the defendants, who were agricultu- 
rists, directed that the amount due under the mortgage was to be paid by the defendants to 
the plaintiff by annual instalments, and that if any instalment remained unpaid, the plaintiff 
could apply for sale of the mortgaged property under s. 15B of the Dekkhan Agriculturists’ 
Relief Act, 1879. The defendants failed to pay the first instalment and the plaintiff filed . 
a darkhast for sale of the mortgaged property. On January 9, 1942, the proceedings were 
sent to the Collector for recovery of the amount due. The plaintiff then applied to add the 
amount of two instalments which had fallen due during the pendency of the darkhast and 
his application was granted. On July 17, 1947, the plaintiff filed a purshis for transferring 
the darkhast to the Debt Adjustment Court and the darkhast was acoordingly transferred 
to that Court under s. 19{1) of the Bombay Agricultural Debtors Relief Act, 1947. The Debt 
Adjustment Court on inquiry found that the defendants were not debtors and passed an 

~ order to return the papers to the Court on February 16, 1951. On June 20, 1951, the plaintiff 

applied that two more instalments for the years 1948 and 1944 which had fallen dueshould be 
added to the darkhast clatm. The defendants resisted the application contending that as 
these two instalments had fallen due more than three years prior to the application dated 
June 20, 1951, the Court had no jurisdiction to grant the application, as a fresh darkhast 
to recover the instalments would be barred by limitation. The plaintiff contended that 
the time during which the proceedings were pending before the Collector could be excluded 
under ol. (8) of para. 11 of Sch. ID of the Ctvil Procedure Code, 1908, and that in any case 
the period between July 17, 1947, and February 16, 1951, could be excluded under s. 52 of 
the Bombay Agricultural Debtors Relief Act, 1947, and that in either case the application 
was in time :— 

Hed, that it could not be said that the plaintiff had been temporarily deprived of any 
remedy under the provisions of para. 11 of Sch. II of the Civil Procedure Code, and, there- 
fore, the time during which the darkhast was pending before the Collector could not be ex- 
cluded, and 

that having regard to the provisions of ss. 2(4), 4, 5LA and 19(1) and (3) of the Bombay 
Agnoultural Debtors Relief Act, 1947, the time during which the darkhast proceedings were 
prosecuted before the Debt Adjustment Court must be excluded. 

Hasansaheb Nabisaheb v. Virupawappa', referred to. 

Paragraph 11, oL (8), of Sch. IO, of the Civil Procedure Code, 1908, applies only to oases 
in which a decree-holder holding a decree for money is prohibited from applying for execution 
under ol. (1) of para. 11. It does not appy to oases in which under a mortgage decree tnstal- 
ments have fallen due subsequent to the date on which the proceedings ware transferred to 
the Collector and attempt is made to enforce liability through the Collector for those instal- 
ments by sale of the mortgaged property. 

Onz Kanhayalal (plaintiff) obtained a mortgage decree against Bapu and others 
(defendants Nos. 1 to 5), who were agriculturists, on February 20, 1940. The 
relevant portion of the decree was as follows :— 

“After taking accounts in accordance with the Agriculturists’ ReHef Act the Court declares 
that Rs. 5000 are found payable to the plaintiff. The defendants Nos. 1, 2, 4 and 5 do pay to 
the plaintiff the aforesaid amount, the costs of the suit and future interest on Rs. 8000, at the rate 


* Decided, February 2, 1954. First A . Ahmednagar, in Spectal Darkhast No. 70 of 
paai No. 707 of 1952, from the decision of 8. 1941. 
preker, First Class Subordinate Judge at 1 (1952) 55 Bom. L. R. 70. 
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of 6 per cent. per annum from the date of institution of suit till the amount is fully pald. The 
defendants do pay the said amount by annual instalments at the rate of Rs. 1000...The pay- 
ment of instalment shall begin from the date the 1-10-40. If any instalment remains unpaid, 
then for the recovery thereof an application under section 15B of the Agriculturists’ Relief Act 
shall be made for the sale of the mortgaged proper-y...” 

The defendants failed to pay the first‘instalment on October 1, 1940, and the 
plaintiff filed darkhast No. 70 of 1941 on September 22, 1941, for sale of the mort- 
gaged property. On Jan 9, 1942, the proceedings were sent to the Collector 
for recovery of the amount due. On April 6, 1948, the plaintiff applied to add the 
amount of instalments for the years 1941 and 1942, which had ales due during 
the pendency of the darkhast, to the claim made in the darkhast. This applica- 
tion was granted and the Collector was directed to recover the two instalments 
for the years 1941 and 1942 in the execution proceedings. 

On July 17, 1947, the plaintiff filed a purshis stating that the defendants were 
debtors and that the debts due by them were less than Rs. 15,000 and, therefore, 
the darkhast should be transferred to the Debt Adjustment Court. The darkhast 
was accordingly transferred to the Debt Adjustment Court, but the Debt Adjust- 
ment Court returned the darkhast to the Civil Judge’s Court on February 16, 1951, 
as it came to the conclusion that the defendants were not debtors. 

On June 20, 1951, the plaintiff applied that two more instalments which had 
fallen due on October 1, 1948, and October 1, 1944, should be added to the darkhast 
claim and that the Collector should be asked to recover these in the execution 

roceedings pending before him. The defendants contended that the instalments 
ving fallen due more than three years prior zo the date of the application dated 
_ June 20, 1951, the Court had no jurisdiction to allow the amounts of the instal- 
ments to be added in the darkhast. The plaintiff contended that the time during 
which the proceedings were pending before the Collector could be excluded under 
el.(8) of para. 11 of Sch. II of the Civil Procedure Code, 1908, and that in any case 
the period between July 17, 1947, and February 16, 1951, could be excluded under 
s. 52 of the Bombay Agricultural Debtors Relief Act, 1947, and that, therefore, the 
application was within time. The executing Judge ordered the darkhast to pro- 
ceed, observing as follows :— 
“« Shri Mutha pleader for the judgment-oreditor submits firstly that under s. 11 (8) of soh, 
IU, the period during which the deoree-holder was temporarily deprived of his remedy has to be 
excluded from calculation. Since mnder sub-cl. (2) no ctvil Court shall issue any procese of 
execution in respect of any decree for the satisfaction whereof provision has been made by the 
Collector under para. 7 of the schedule. He further submits that under s. 52 of the Bombay 
Agricultural Debtors Relief Act this proceeding having gone to the Board, the period during which 
this proceeding was pending before the Board shall have to be excluded and therefore, there would 
be no impediment of time in his way. I find these arguments advanced by Judgment-creditor’s 
pleader are consistent with law and authority. Though Judgment-creditor had sought to recover 
certain other instalments while his original darkhast was pending before the Collector that does 
not prevent him from making the present application for reoovery of the whole amount due to 
him. For the instalments of 1948 and 1944 judgment-creditor’s remedy of filing a fresh dar- 
khast within three years from that date is not barred to htm and his present prayer for the same 
in view of execution having been with the Collector and before the Board its retransfer here in 
February 1951 would keep it alive.” ` 


The defendants appealed to the High Court. 


R. W. Adik, for the appellants. 
K. B. Sukthankar, for the respondent. 


Sman J. The plaintiff Kanhayalal Mohanlal filed Suit No. 25 of 1988 in the 
Court of the First Class Subordinate Judge at Ahmednagar against five defendants 
for a decree for sale on a mortgage dated May 81, 1926, executed by defendants 
Nos. 1 and 2. The defendants being agriculturists, the suit was tried under the 
Dekkhan Agriculturists’ Relief Act, and on February 20, 1940, a decree was passed 
declaring that an amount of Rs. 5,000 was due to the plaintiff under the mortgage 
and providing that ‘defendants Nos. 1, 2, 4 and 5 do pay the same to the plaintiff 
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together with costs of the suit and future interest on Rs. 8,000 at the rate of 6 per 
cent. per annum from the date of institution of suit till the amount is fully 
paid.’ The defendants were directed to pay the amount decreed by annual instal- 
ments of Rs. 1,000. The first instalment was to be paid on October 1, 1940. 
It was provided in the decree that if any instalment remained unpaid, for recovery 
thereof an application under s. 15B of the Dekkhan Agriculturists’ Relief Act may 
be made for sale of the mortgaged property. The instalment due on October 1, 
1940, not having been paid, the plaintiff applied by Darkhast No. 70 of 1941 for 
sale of the mortgaged property. By order dated January 9, 1942, the proceedings 
were sent to the Collector of Ahmednagar for recovery of the amount due. There- 
after on April 6, 1948, the er ws ie to add the amount of two instalments 
for the years 1941 and 1942 which fallen due during the pendency of the dar- 
khast, to the claim made in Darkhast No. 70 of 1941. The learned Judge granted 
the application and informed the Collector that two mare instalments had fallen 
due and the judgment-debtors were liable for the same and that the same may be 
recovered in execution proceedings. Defendant No. 5 diel during the pendency 
of the darkhast before the Collector, and the Collector returned the papers to the 
civil Court for bringing the heirs of the deceased defendant on record. On August 
9, 1946, the plaintiff informed the Court that he did not desire to bring on record 
the heirs of defendant No. 5. The papers were then returned to the Collector. 
On July 17, 1947, the plaintiff filed a purshis stating that the defendants were de- 
btors and that the debts due by them were less than Rs. 15,000 and therefore 
the darkhast be transferred to the Debt Adjustment Court at Kopergaon. The 
learned Civil Judge transferred the darkhast to the Debt Adjustment Court at 
Kopergaon and sent a yadi to the Mamlatdar, Kopergaon, to send the papers of the 
darkhast pending before the Collector to the Debt Adjustment Court. The Debt 
Adjustment Court made inquiry into the status of the defendants and came to the 
conclusion that they were not debtors and ultimately returned the papers to the 
Civil Judge’s Court. On June 20, 1951, the plaintiff applied that two more instal- 
ments which had fallen due on Octoker 1, 1948, and Getsber 1, 1944, and interest 
and costs which were payable by the defendants should be added to the darkhast 
claim and the Collector should be asked to recover the same in the proceedings 
pending before him. 

The defendants resisted the application. They contended that the instalments 
having fallen due more than 8 years prior to the dateon which the application was 
submitted by the plaintiff for aiding the amount of those two instalments 
the civil Court had no jurisdiction to allow the same to be added because 
a fresh darkhast for recovery of those instalments would be barred by 
limitation. The plaintiff contended that the time during which the proceedings 
were pending before the Collector could be excluded under cl. (8) of para. 11 of 
Sch. I of the Civil Procedure Code and that in any case the period between July 
17, 1947, and February 16, 1951, could be excluded under s. 52 of the Bombay 
Agricultural Debtors Relief Act, 1947, and that in either case the application was 
in time and the plaintiff was entitled to recover the amount in Si ition to the 
amount claimed in the darkhast. The learned executing Judge accepted the oon- 
tention of the plaintiff and ordered the darkhast to proceed and ordered that in- 
timation be given to the Collector to sell the mortgaged property after including 
the amount of the two instalments. Against that order the present appeal has 
been preferred by defendants Nos. 1 and 2 and the heirs of defendant 4. f 

Now, in cl. (1) of para. 11 of sch. IX of the Civil Procedure Code it is provided :— 

“So long as the Collector oan exercise or perform in respect of the Judgment-debtor’s im- 
moveable property, or any part thereof, any of the powers or duties conferred or imposed by him 
by paragraphs 1 to 10, the Judgment-debtor or his representative in interest shall be incompetent 
to mortgage, charge, lease or alienate such property or part except with the written permission 
of the Collector,...”’ 

There is a further provision made therein that the civil Court shall during that time 
be incompetent to issue any process against such pro or part thereof 
in execution of a decree for the payment of money. this case the civil 
Court is not asked to issue process against property in the management 
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of the Collector in execution of a decree for payment of money. The amount which 
is sought to be added to the darkhast cannot be regarded as an amount to be re- 
covered in execution of a decree for payment of money. The decree sought to be 
executed is a mortgage decree and the application to the civil Court was not for 
issue of process against any property in the management of the Collector, but was an 
meng to include the amount of two instalments which had fallen due, in the 

aim in the original darkhast, so that the same may be recovered by the Collector 
in execution. Clause (8) of para. 11 provides :— 

“The same period shall be excluded in calculating the period of limitation appHoable to the 
execution of any decree affected by the provisions of this paragraph in respect of any remedy of 
which the decree-holder has been temporarily deprived.” 

The expression ‘same period’ means the period during which the Collector can 
exercise or perform the powers or duties under paras. 1 to 10 of sch. II. It is 
clear from cl. (8) that if the decree-holder has by reason of the provisions 
of para. 11, cl. (1), been temporarily deprived of any remedy to which he is 
otherwise entitled, in cflculating the period of limitation for filing eae Va 
ceedings the period during which he has been so deprived of the remedy shall be 
excluded. In this case it cannot be said that the plaintiff has been tempo- 
rarily deprived of any remedy under para. 11 and therefore the time 
during which the darkhast is pending before the Collector cannot be excluded. 
It is evident that para. 11, cl. (8), applies only to cases in which a decree-holder 
holding a decree for money is prohibited from applying for execution under cl.(1). 
It does not apply to cases in which under a mortgage decree instalments have fallen 
due subsequent to the date on which the proceedings were transferred to the Col- 
lector and attempt is made to enforce liability through the Collector for those in- 
stalments by sale of the mortgaged property. In my view, the learned trial 
Judge was in error in holding that under cl.(8) af para. 11 the period of limitation 
for filing an application in execution for recovery of instalments under a mo 
decree could be extended by excluding the period during which the proceedings 
before the Collector were pending for recovery of instalments which had fallen 
due before the date of the application. 

Tt is true that on July 17, 1947, the darkhast proceedings were transferred to the 
Debt Adjustment Court under s. 19(1) of the Bombay Agricultural Debtors Relief 
Act, 1947, and those proceedings were re-transferred under s. 19(4) of that Act 
to the learned Civil Judge sometime in 1951. Section 52 of the Bombay Agri- 
cultural Debtors Relief Act, 1947, provides :— 

“In computing the period of limitation for the institution of any suit or proceeding in respect 
of any debt due from any person who is held not to be a debtor by the Court or the Court in 
appeal or an application relating to which has been dismissed by the Court or the Court in appeal, 
the period during which the proceedings in respect of such debt were prosecuted before the Court 
or the Court in appeal shall be excluded.” 

In the present case the darkhast was transferred to the Debt Adjustment Court 
and the defendants have been held not to be debtors. The proceedings were pro- 
secuted before the Debt Adjustment Court from July 17, 1947, to some date in 
1951, and therefore in computing the period of limitation for the institution of any 
proceeding in respect of a debt due from the defendants that period during which 
the proceedings in respect of which the claim was prosecuted before the Debt 
Adjustment Court has to be excluded. The darkhast originally filed related only 
to three out of five or more mstalments in which the amount of the decree was 
made payable, whereas the application filed on June 20, 1951, is in respect of the 
two instalments which fell due in the years 1948 and 1944. It is contended by 
Mr. Adik on behalf of the appellants that there being no proceedings before the 
Debt Adjustment Court in respect of the two instalments which fell due in the years 
1948 and 1944, in computing the period of limitation for filing an application for 
including those two instalments the time taken up in the Debt Adjustment Court 
cannot be excluded. Now, the expression ‘debt’ been defined m s. 2(4) of the 
Act as meaning “any liability...due from a debtor whether payable under a 
decree or order of any civil Court or otherwise....” The expression ‘debt’ is 
not limited to an ebligation to pay an ascertained or liquidated amount enforceable 
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at the time when the proceedings are instituted or commenced, but includes 
liability which has arisen but is not immediately enforceable. Under s. 19(1) 
of the Act all suits, appeals, applications for execution and proceedings in 
respect of any debt pending in any civil Court shall be transferred to the Court, 
if they involve the question whether the person from whom such debt is due is a 
debtor. Sub-section (8) of s. 19 provides that when any suit, appeal, ie ean 
or proceeding is erred to the Court under sub-s. (1), the Court s proceed 
as if an application under s. 4 has been made to it. The effect of sub-ss. (J) and f2) 
read together appears to be that once a pending suit or application for 
execution is transferred to the Debt Adjustment Court, that Court must p 
as if an application under s. 4 has been made to it ; and it is evident that when an 
application under s. 4 of the Act is made, the Debt Adjustment Court is required 
to adjust all debts of the debtor including liabilities which have accrued but are 
not immediately enforceable. By reason of the transfer, therefore, on July 17, 
1947, to the Debt Adjustment Court at Kopergaon that Court became competent 
to deal with the entire liability of the defendants under the mortgage decree— 
whether the liability had then become enforeceable or was to become enforceable 
in future. Reference may also be made to s. 51A of the Act, which in so far as it 
is material provides :— 
“Except as otherwise provided by this Act...n0 Civil Court shall entertain or proceed with 
any suit or proceeding in respect of— 
(i) any matter pending before the Court under this Act,...’’ 

By reason of sub-s.(3) of s. 19 the question as to the liability of the defendants to 
satisfy the two instalments of the years 1948 and 1944 was a ‘matter pending be- 
fore that Court’, and the civil Court had no jurisdiction to entertain any proceeding 
under s. 51A of the Act in respect of that liability. Even though an application 
for including the instalments which fell due in 1948 and 1944 was not Tae to the 
civil Court or the Debt Adjustment Court, the liability in respect thereof could be 
adjusted by the Debt Adjustment Court under the combined operation of sub-ss.(1) 
and (8) of s. 19, and therefore the liability for those instalments was ‘a matter 
pending before the Debt Adjustment Court’ within the meaning of s. 51A: and 
the execution proceeding transferred to the Debt Adjustment Court became a 
proceeding in respect of the entire liability under the decree, and the period during, 
which that proceeding was pending before the Debt Adjustment Coar was by 
reason of the provision of s. 82 of the Act liable to be excluded in computing the 
paisg for filing an application for execution for recovery of the two instalments, 

erefore, in computing the period of limitation for filing an application for 
including the two instalments in the darkhast pending before the Collector, the 
period during which the proceedings were pending before the Debt Adjustment 

urt and in which it was ultimately found that the defendants were not debtors 
has to be excluded. 

In a recent judgment of this Court reported in Hasansaheb Nabisaheb v. Viru- 
pazappa! a question arose whether the ression “total amount of debts due 
from the person making an application k s. 4’? appearing in s. 17 of the 
Bombay icultural Debtors ief Act, 1947, means only the amount of debts 
enforceable against the debtor at the time of the application or whether it includes 
liabilities which were to be enforceable at a future date, and it was held that where 
a debt is payable by instalments, the whole amount of such debt and not the amount 
of the instalment due and payable on the date of the application is to be taken as 
the amount of the ‘debt due’. The Court in an enquiry under s. 17 is primarily 
concerned with ascertaining whether the quantum or extent of liability of the person 
who claims or is alleged to be a debtor exceeds Rs. 15,000; and in making that 
enquiry the Court must have regard to the liability which is immediately 

orceable and liability though existing is not immediately enforceable. Section 

52 deals with exclusion of the period during which proceedings were prosecuted 

in a Debt Adjustment Court, in computing the period of limitation for hing a suit 

or an application for execution and has to be strictly construed. But the 

Legislature has provided for exclusion of the period during which proceedings 
. 1 (1952) 55 Bom. L. R. 70. 
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tin respect of a debt’ have been prosecuted, in computing the period of limitation 
. for filing a suit or an application for execution of the debt. Even though the 
darkhast filed by the plaintiff related only to three instalments, by reason of 
8. 19(3) the proceedings when transferred to the Debt Adjustment Court became 
proceedings in respect of the entire liability under the decree, and by reason of 
s. 51A the plaintiff was prevented from taking any steps in respect thereof ina 
civil Court. Having regard to the provisions of ss. 2(4), 4, 51A and sub-ss. (1) 
and (3) of s. 19, I am of the view that the time during which the darkhast proceed- 
ings were prosecuted before the Debt Adjustment Court must be aded 

deciding whether the application for adding the two instalments to the claim 
in the pending darkhast co hi be entertained, the Court must consider whether an 
application for execution of those instalments would be barred by the law of 
Jimitation at the date when the application was filed on June 20,1951. It appears 
that the application in so far as it relates to the instalment of the year 1948 would 
prima facie be beyond the period of limitation. It is not clear from the record as 
to what was the period during which the darkhast proceedings were rosecuted in 
the Debt Adjustment Court. It appears that on July 16, 1961, the learned Civil 
Judge pasted an order for issuing notice to the parties that the pe had been 
returned by the Debt Adjustment Court. It also appears that the Debt Adjust- 
ment Court passed an order on February 16, 1951, to return the papers; but there 
is no clear evidence as to when the papers were actually despatched by that Court. 
It need hardly be observed that the only period that can be excluded is the period 
during which the proceedings were prosecuted. 

The order posed by the learned Judge is, therefore, set aside and the learned 
Judge in the Court below is directed to proceed to deal with the darkhast in the 
light of the observations made herein. As there are not sufficient materials before 
me to ascertain whether the instalment of the year 1944 is within time, 
I direct that the learned trial Judge do proceed to deal with the application 
according tolaw. The learned trial Judge in passing the final order will deal 


with the costs of this appeal. A a 
Order set aside. 





Before Mr. Justice Shah. 5 


RAJESAB WALLAD IMAMSAB BAGWAN v. HARISHCHANDRA HON- 
NAWAR*. 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs, 89(2)(&), 70, 85, 89{1)(2)T 
—Sutt filed by plaintiff landlord against tenant for possession prior to enacknent of Act—Decroe 
for possession passed by High Oourt in 1951—Darkhast filed by plaintiff in execution of decree 
—Whether civil Court competent to execute decreo—Kapression ‘person’ in s. 39(4) whether 
means a landlord —Whether execution proceedings for enforcement of rights under decree passed 

> jn awit can be regarded as continuation of swit for purposes of 8. 89(2)(b) (4). 

In a suit filed by the plaintiff against the defendants in 1046 for possession of oertain 
property on the ground that the nght of the defendants to continue in possession as tenants 
yas determined, the High Court in appeal from the Civil Judge, who bad decreed the plain- 
tiffa suit, passed a decree in favour of the plaintiff for possession in 1951. In the meanwhile 
the defendants were entered in the Record of Rights by the Mamlatdar as protected ‘tenanta. 
The plaintiff filed a darkhast in 1951 for possession of the property ın execution of the decree 
and the Civil Judge ordered issue of warrant for possession of the property. The defendants 
applied for cancellation of the warrant on the ground that the Court was incompetent to 


* Decided, February 16, 16, 1964. First a period of two years from the date on which 
Appeal No. 567 of 1958, from the decisionof the right to obtain possession of the land or 
V7. B. Potdar, Civil Judge (Senior Division), dvelling house, as Sea may be, is deemed 


at Dharwar. to have accrued to 
+ The material portions of the sections run (£) Any n taking possession of any 
thus : land or house except in accordance 
29. (2) No landlord shall obtain with the provisions of sub-section (1) or (2), 
eiture 


sion of any land or dwelling house h byi as the case may be, shall be liable to forfe 
tenant t under an order of the Mamla . of crops, if any, grown in the land m addition 
For o such order he shall make an to payment of costs as may be directed by the 
Application in the prescribed form and within 
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execute the decree passed by the High Court and that possession of the property could only 
be obtained in enforcement of the decree by applying to the Mamlatdar under the provisions 
of the Bombay Tenancy and Agricultural Lands Act, 1948 :— 

Held, that the civil Court was competent to execute the decree for posession of agri- 
cultural lands which were originally in the possession of the defendants as tenants of the 
plaintiff—the tenancy having been terminated prior to the date on which the Bombay 
Tenancy and Agricultural Lands Act, 1948, was enacted and the suit also having been tn- 
stituted prior to that date. 

The expression ‘person’ used in s. 20(4) of the Bombay Tenancy and Agricultural Lands 
Act, 1948, read with sub-s.(2) of s. 29 means a ‘landlord’. A decree-holder who has 
obtained a decree in his favour in a suit for possession of land in a civil Court is not a 

‘landlord’ within the meaning of s. 29 of the Act. 

The expression ‘proceeding’ used in s. 89{2)(6)(i#) of the Bombay Tenancy and Agricultural 
Lands Act, 1948, means a suit or a proceeding in the nature of a suit, and an appeal or appeals 
which lie under the provisions relating to appeals, and execution proceedings for enforcement 
of rights declared by the decree or order passed in the suit or appeal must be regarded merely 
as continuation of the suit. 

Dhondt Tukaram v. Dadoo Pirajit, referred to. 

OnE Harishchandra (plaintiff) fled a suit against Rajesab and another (de- 
fendants) on April 15, 1946, to recover possession of certain lands alleging that the 
defendants were tenants and that they had committed breach of the conditions of 
lease. The trial Court passed a decree for possession in favour of the plaintiffs. 
There was an appeal to the High Court and on October 18, 1949, the High Court 

ed a decree disallowing the plaintiff’s claim for possession and ordered as 
follows :— 
“Plaintiff to recover Rs. 256 as dameges and defendants should put a proper wire fence 


within three months...” 


ETER or by the Collector and also to the 
rescribed in section 81. 
ba ged arp the Mamlaidar. For the 
popao Cit Ui ce che toll ging all Be the 
duties and functions to be performed by the 
Mamlatdar— 

(a) to decide whether a person is an agri- 
culturist ; 

(0) to decide whether a person is a tenant or 
a protected tenant ; 

(c) to determine the value of the crop of the 
land under section 6; 

(d) to determine the amount of rent in 
commutation of crop share rent under seotion 
8; 
(e) to determine the amount of the oom- 
mutation of the rent received in terms of 
labour or service under section 0 ; 

to determine the amount of compensation 
under section 10 for the oontravention of 
sections 6 to 0; 
) to decide what is the reasonable rent 
er section 12; 

(A) to determine the amount to be refunded 
to a tenant under section 18 (5) ; 

(í) to determine the amount of compensa- 
tion for trees to which a tenant is entitled 
under section 10; 

to determine any dispute the 
growing 


Peit to produce of trees na 
under section 20; 

(k) to determine the costs of repairing pro- 
tective bunds under section 28; 

(©) to sanction exchange of tenancies under 

section 88; 

(m) to determine the amount of compensa- 

tion payable to a protected tenant for any 
rovement under section 41 ; 

the tenant 


n) to take measures for 
or landlord or the agricultural urer or 


eee on of the land or 
welling house er this Act; and 

“eo to decide such other matters as may be 
erred to htm by or under this Act. 

85. Bar of furisdiction. (1) No Civil 
Court shall have jurisdiction to settle, decide 
or deal with any question which is by or under 
this Act required to be settled, decided or 
dealt with by the Mamlatdar or Tribunal, a 
Manager, the Collector or the Bombay Re- 
venue Tribunal in appeal or revision or the 
State Government in exercise of their powers of 
control. 

(2) No order of the Mamlatdar, the Tri- 
bunal, the Collector or the Bombay Revenue 
Tribunal or the State Government made 
under this Act shall be questioned in any civil 
or criminal Court. 

Explanation.—For the pees of this 
section, a Ctvil Court sh include a Mam- 
latdar’s Court constituted under the Mam- 
latdar’s Courts Act, 1906. 

89. (1) The enactment specified in the 
Schedule is hereby repealed to the extent 
mentioned in the fourth column thereof. 


ie S ut re ee het or any. tapes 
ected thereby— 


A stall caves ae creas rovided in this 

Act, affect or be deemed to 
uabhity any fa Fr title, interest, obligation or 
already acquired, accrued or incurred 


Foren! the commencement of this Act, or 


or remedy in 


(H) any, legal proceeding 
such right, title, interest, 


one Ge lity or anything done or 

sure before the commencement of this Act, 

and any such proceedings shall be continued 

and disposed of an if thie Ast was not paieed: 
1 (1952) 55 Bom. L. R. 668. 
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The defendants failed to carry out the conditions imposed upon them under the 
decree and on an application by the plaintiff, the High Court set asideits i 
arder and on January 15, 1951, passed a decree for recovery of possession of the 
lands in favour of the plaintiff. i 

The plaintiff then filed darkhast No. 10 of 1951 for possession of the lands, and’ 
the Civil Judge, Senior Division, of Dharwar, ordered issue of warrant for the posses- 
sion of the lands. The defendants applied for cancellation of the warrant on the 
ground that they had been dec rotected tenants of the lands and that, 
therefore, the civil Court had no jurisdiction to execute the decree passed by the 
High Court on January 15, 1951. The trial Judge dismissed the application. 

The defendants appealed to the High Court. 


B. M. Kalagate, for the appellants. 
K. G. Datar, for the respondent. 


Sman J. The plaintiff filed Special Suit No.18 of 1946 in the Court of the Civil 
Judge, Senior Division, at Dharwar, for a decree for possession of certain property 
from the defendants alleging that the right of the defendants to continue in posses- 
sion thereof as tenants was determined. The trial Court passed a decree against 


-the defendants. Against the decree passed by the trial Court, First Appeal No. 244 
..of 1947 was preferred to this Court. The appeal came P for hearing before 


this Court in October 1949. This Court granted relief against forfeiture to 
the defendants on certain terms which are not material for the decision of this 
appeal. A decree was passed on October 18, 1949, requiring the defendants 
to make certain payments as a condition precedent to the relief being granted to 
them from forfeiture. As the defendants did not carry out the conditions 
imposed upon them under the decree, the decree was modified on January 
18, 1951, and the appeal was dismissed. In the meanwhile the defendants had 
been entered in the rd of Rights by the Mamlatdar as protected tenants of the 
land in dispute. An application was filed by the plaintiff for cancellation of 
that entry made by the Mamlatdar, but the application was rejected. The plain- 
tiff thereafter filed darkhast No. 10 of 1951 for possession of the land. The learned 
Civil Judge, Senior Division, Dharwar, ordered that a warrant for possession of the 
land do issue. The defendants applied inter aa for cancellation of the warrant 
contending that the civil Court was incompetent to execute the decree passed by 
this Court in First Appeal No. 244 of 1947. 

It was urged on behalf of the defendants that even after the civil Court passed a 


" decree for possession, possession can only be obtained in enforcement thereof by 


applying to the Mamlatdar under the provisions of the Bombay Tenancy and Agri- 

tural Lands Act, 1948. The learned Civil Judge rejected the contention 
raised by the defendants. The defendants have come to this Court in appeal 
against the order rejecting their contention. i 

Mr. Kalagate on behalf of the appellants contended in this appeal, that even 
though this Court had jurisdiction in First Appeal No. 244 of 1947 to pass a decree 
for possession, the Court of the Civil Judge, Senior Division, at Dharwar, which 
otherwise had jurisdiction under the provisions of the Civil Procedure Code to 
execute the decree passed by this Court in appeal, was incom t to execute it, 
in view of the provisions of the Bombay Tenancy and Agricultural Lands Act 
of 1948. In support of that contention reliance was placed upon the provisions of 
Bs. 29, 70 and 85 of that Act; and upon certain observations in a judgment of 
this Court reported in Dhondi Tukaram v. Dadoo Ptrajv. - 

Section 70 of the Bombay Tenancy and Agricultural Lands Act of 1948 sets 
out the duties and functions which are required to be performed by the Mamlatdar 
for purposes of that Act. Section 85 of the Act excludes the jurisdiction of the 
a Courts to settle, decide or deal with any question which is by or under the 
Act required to be settled, decided or dealt vith by the Mamlatdar or Tribunal, 
a Manager, the Collector or the Bombay Revenue Tribunal in appeal or revision 


1 (1952) 55 Bom. L. R. 663. 
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or the State Government in exercise of their power of control. There are several 
clauses in s. 70 which set out the duties and functions of the Mamlatdar ; but it is 
not one of the functions or duties of the Mamlatdar to execute a decree for posses- 
sion of land passed by a civil Court. Nor is it suggested that such a power is con- 
ferred by any other provision of the Act upon the Mamlatdar or the Tribunal 
constituted under the Act, or a Manager or the Collector or the Bombay. Revenue 
Tribunel or upon the State Government in exercise of their power of control. 
Therefore, there is nothing in s. 85 read with s. 70 which excludes the jurisdiction 
of the civil Court to execute its own decrees properly passed for possession of agri- 
cultural lands. 

Section 29 of the Bombay Tenancy and Agricultural Lands Act provides the 
procedure for taking possession of land. Sub-sections (2) and 4 of s. 29 which are 
relevant in considering this argument provide that a landlord shall not obtain 
possession of any land or dwelling house held by a tenant except under an order 
of the Mamlatdar ; and that any person taking possession of any land or dwelling 
house except in accordance with the provisions of sub-s. (2) shall be liable to for- 
feiture of crops, if any, grown in the land in addition to payment of costs as may be 
directed by the Mamlatdar or by the Collector and also to the penalty prescribed 
ins. 81 ofthe Act. It is evident that the expression n’ used in sub-s. (4) read 
‘with sub-s.(2) must mean a ‘landlord’. A decree-holder who has obtained a decree 
in his favourin asuit for possession of land in a civil Court is, however, not a ‘landlord’ 
within the meaning of s. 29 of the Act. It is true that at the time when he filed the 
suit the plaintiff was in the position the defendants of a landlord and he claimed 
possession of property from the defendants on the plea that the latter were at 
one time his tenants, and their right to occupy the land had come to an end. But 
after the civil Court passed a decree for possession, ‘the relation of landlord’ and 
tenant came to an end, and the rights of the parties were merged in the decree of 
the Court. The decree-holder thereafter could not be ed as ‘landlord” 
within the meaning of s. ae There is nothing in s. 29 of the Act of 1948 whick 
required a decree-holder who has obtained a decree for possession in his favour 
from the civil Court to apply to the Mamlatdar to execute the decree. No other 
provision of the Bombay Tenancy and Agricultural Lands Act of 1948 is pointed 
out to me which excludes the jurisdiction of the civil Court to execute a decree 
properly passed by it. 

Section 89 of the Bombay Tenancy and Agricultural Lands Act of 1948 by its 
first sub-section repeals the enactments mentioned in the Fourth Column of the 
Schedule to the Act; and the Fourth Column of the Schedule sets out the various 
provisions of the Bombay Tenancy Act of 1989 repealed by the Act of 1948. Sub- 
section (2) of s. 89 provides (in so far as it is material) : 

“But nothing in this Act or any repeal effected thereby—... 

(b) shall, save as expressly provided in this Act, affect or be deemed to affect, 

(i) any right, title, interest, obligation, or ability already acquired, accrued or incurred 
before the commencement of this Act, or 

(#) any legal proceeding or remedy-in respect of any such right, title, interest, obligation 
or ability or anything done or suffered before the commencement of this Act, 

and any such proceedings shall be continued and disposed of, as if this Act was not passed.” 
It is evident that pre-existing rights, titles, interests, obligations and Habilities 
which had arisen, accrued or incurred before the commencement of thé Act are 
saved from the operation of the Act of 1948. Liability to forfeit the tenancy and 
the obligation to deliver possession were incurred by the defendants prior to the 
date on which the Bombay Tenancy and Agricultural Lands Act of 1948 was brought 
into operation. Similarly a right had accrued in favour of the plaintiff to obtain 
possession on the footing that the defendants had ceased to have any interest in 
the land in dispute, and those rights and obligations not having been affected by 
anything contained in the Act of 1948, it was open to the plaintiff to enforce those 
rights by prea whieh had prior to the Act of 1948 been instituted in the civil 
Court. It is true that by cl. (ii) of sub-s.(2) of s. 89 pending legal proceedings or 
remedies in t of rights, obligations and liabilities can be continued and dis- 
posed of as if the Act has not been passed, and institution of fresh proceedings to 

L. R—41 
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enforce rights or obligations previously incurred is not saved from the operation of 
the Act. If for enforcement of a right, obligation or liability which arose or accru- 
ed before the Bombay Tenancy and Agricultural Lands Act of 1948 was brought 
into operation, a suit is instituted after that date, the suit willbe governed by the 
rovisions of the Act and is liable to be dismissed if the jurisdiction of the civil 

urt to that suit is excluded. But a suit filed in the civil Court prior to the 
date on which the Bombay Tenancy and os IT? Lands Act of 1948 came into 
operation can be continued under al. (b) of sub-s.(2) of s. 89 as if the Act had not been 
passed. Now, a suit does not come to an end merely by the passing of a decree 
therein. It need hardly be said that an ap is a continuation of a suit; simi- 
larly execution proceedings taken for enforcing rights declared by a decree in the 
suit are also a continuation of the suit. Therefore, for ascertaining whether an 
execution application lies in a civil Court for relief which can be granted under the 
Bombay Tenancy and Agricultural Lands Act of 1948, only by the Mamlatdar, 
regard must be to the date on which the suit (in which the f was passed) 
was instituted. If the civil Court had jurisdiction to pass the decree, notwith- 
standing the provisions of the Act, the decree may be executed by the civil Court, 
and not by the Mamlatdar. i 

tn my view the expression ‘proceeding’ used in s. 89(2)(b)(ii) must in its context 
mean a suit or a proceeding in the nature of a suit, and an appeal or appeals which ` 
lie under the provisions relating to appeals, and execution proceedings for enforce- 
ment of rights declared by the decree or order passed in the suit or appeal must be 
regarded merely as continuation of the suit. e suit filed by the plaintiff having 
been instituted in the present case in the year 1946 to enforce a right that was 
acquired prior to the date on which the Bombay Tenancy and Agricultural Lands 
Act of 1948, was applied, would, in my judgment, be deemed to be continued by 
the darkhast filed for execution of the decree obtained therein; and the maintainabi- 
lity of the darkhast is not affected by the application of the Act. 


Tt was urged by Mr. Kalagate that certain observations made in Dhondt Tukaran 
v, Dadoo Pirajv' indicated that the Court had expressed a view contrary to 
the one that I am taking. That was a case in which a suit was filed 
in the year 1946 by the plaintiff for possession of certain lands claiming that the 
tenancy of the defendants had determined by efflux of time, and that the de- 
fendants had failed and neglected to vacate and deliver possession, even though 
they were called upon soto do. It was held that the suit having been instituted 
prior to the date on which the Bombay Tenancy and Agricultural Lands Act of 
1948 came to be enacted, the suit could be tried and the appeal from the decree 
passed in the suit could also be prosecuted as if the Bombay Tenancy and Agri- 
cultural Lands Act of 1943 had not been passed. It was observed at p. 669 of the 
report : 

“*|,.Seotion 89(2)(b)(#) unambiguously lays down that any legal proceeding in respect of 
rights mentioned in s. 89{2)(5)(¢) shall be continued and disposed of as if this Act was not passed. 
It would be noticed that what are saved are only pending proceedings. In other words, if a pro- 
ceeding is instituted subsequent to the commencement of the Act, it would be governed by this 
Act notwithstanding the fact that the right itself had accrued to the party prior to the Act... 
Section 89 of the present Act, however, does not seam to protect legal proceedings in respect of 
vested rights which may be instituted subsequent to the commencement of this Act, unlike s. 7 
of the General Clauses Act. It does not refer to the institution of legal proceedings, but mentions 
merely their continuance and disposal, which clearly denotes pending proceedings. That is why 
we hold that it is only pending proceedings in respect of vested rights that are saved from the 
operation of this Act ; so that even in respect of vested rights which are saved, if a suit to enforce 
them is filed subsequent to the commencement of the Act, the provisions of this Act will apply, 
and if any question mentioned in s. 70 arises between the parties, it will have to be decided by 
the Mamlatdar.’’ 

There is nothing in those observations on which reliance was placed by Mr. Kala- 
gate which is inconsistent with the view that I am taking. The last sentence from 
the excerpt which I have quoted clearly indicates that the Court took the view that 


1 (1952) 85 Bom. L. R. 668, 669, 670. 
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what was prohibited was the institution of a fresh suit to enforce the rights which 
had accrued prior to the date on which the Act of 1948 was applied. In the penul- 
timate paragraph of the judgment it was observed that the Court was not called: upon 
to consider whether it would be open to the decree-holder to secure possession of 
the land by executing a decree which may be passed in favour of the plaintiff by 
the civil Court. But that observation does not even indirectly suggest that the 
Court was prepared to take the view that the civil Court has no jurisdiction to 
enforce compliance with a decree passed in exercise of its jurisdiction. 
In my view the civil Court is competent to execute the decree passed by it for 
poean of agricultural lands which were originally in the possession of the 
efendants as tenants of the plaintiff—the tenancy having been terminated prior 
to the date on which the Bombay Tenancy and Agricultural Lands Act of 1948 was 
enacted and the suit also having been instituted prior to that date. In that view 
of the case, this appeal must fail. 
The appeal, therefore, fails and is dismissed with costs. 
Civil ‘Applibation No, 2218 of 1958 is also dismissed with costs. 


Appeal dismissed. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Distt. 
BOMBAY EDUCATION SOCIETY v. THE STATE OF BOMBAY.* 


Constitution of India, arts. 39(2), 80(1), 837—Scope of art. 29 —Educational institutions, admission 
to—Anglo-Indian Schools —Ctreular of Governmen}—Restriction of admission to students of 
Anglo-Indian community or of non-Astatic descent—V aldity of cwewlars—Writ of mandamus. 
On January 6, 1954, the Government of Bombay issued a circular which directed that 
“no primary or secondary school shall, from the date of these orders, admit to a class where 
English is used as a medium of instruction any pupil other than a pupil belonging to a 
section of citizens the language of which is English, namely Anglo-Indians and citizens of 
non-Asiatic descent.” A question having arisen about the validity of the order :— 

Held, (1) that the order in question was bad, on the ground that it contravened arts. 
20(2) and 887 of the Constitution of India; 

(2) that the first important effect of the circular was that no Indian other than an Anglo- 
Indian oan be admitted to an Anglo-Indian school although the language of his home might 
be English and his child might have been brought up in English from its infancy ; 

(8) that another important effect of the circular was that no Indian who wants his child 
to be educated through the English language for reasons which he might think either of 
paramount importance or in the interest of his own child can also find admision into 
the school; 

(4) that although the grounds on which the State had based the circular might not be 
grounds of religion, race or caste, still if the effect of the order was to deprive the cttixens 
of their right only on the ground mentioned in art. 29(2) of the Constitution of India, then 
there was a contravention of the fundamental right guaranteed to the citizen : 

Punjab Province v. Daulat Singh! and The State of Madras v. Shrimathi Champakem Doraira- 
jan,* relied on ; 

(5) that under art. 80(Z) of the Constitution it was not open to the State to dictate to a 
minority (¢.g., the Anglo-Indian community) what the nature of its educational institution 
should be. It was for the minority itself to decide through what educational institution it 
would be able to conserve the rights gtven to it under art. 29(1); 

(6) that looking at the question from the view point ofan Anglo-Indian school, the order 
contravenes the provisions of art. 887, for the order is asking the school not only to make 
available 40 per cent of the annual admissions which are reserved for non-Anglo-Indiang 
but to prohibit any non-Anglo-Indian from entering the school; and 

(7) that it was not open to the State to ask an educational institution to be run ina 
manner which did not find approval of the community which ran it, but which found approval 
of the State. 


*Decided, February 15, 1954. Special Civil I (1946) L. R. 738 I. A. 59, 
Application No. 259 of 1954 (with Special 8. 0. 48 Bom. L. R. 443. 
C. A. Nos. 288 and 289 of 1954). 2 [1951] B. C. R. 525. 
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The principle underlying art. 20(2) of the Constitution of India is that it is open to the 
State to maintain such educaticnal institutions as it thinks proper. It is open to the State 
to give aid to an educational institution out of its funds. If it thinks that a school is not 
being properly run or its curriculum is not as it desires, tt may not give aid out of its funds. 
Where, however, there is an educational institution which is maintained by the State or which 
receives ald out of State funds, the State cannot prevent any citizen from having 
admission into that institution only on the ground of religion, race, caste, language 
or any of them. The article embodies two important principles. One is the right 
of the citizen to select any educational institution maintained by the State or 
receiving aid out of the State funda. It reproduces the right of the parent to control the 
education of the child. The other important princtple underlying the article is that an 
educational institution which the State recognises cannot restrict admission to members of 
a particular religion, race, caste or language. Oné of the underlying features of the Constitu- 
tion of India is that it sets up a secular State, and a secular State is incompatible with 
communal educational institutions. It is open to any community,to have a school of its own’ 
and restrict it to members of its own community ; but tf it chooses to take grant from the 
State, then the community cannot deny the opportuntty to any citizen of studying in its 
institution merely because he does not belong to the community which founded the school- 
It is perfectly open to the State, if the Constitution permits tt, not to give a grant to an 
English school, but once it gives its grant and puts its imprimatar upon the school, the article 
must come into operation, and the right of the citizen immediately arises. The right of the 
citizen arises by virtue of the fact that it is the State funds that are helping to maintain 
the school, and if the State funds are helping to maintain the school, that school cannot refuse 
admission to any citizen on the ground of religion, race, caste or language. Hence, the only 
two conditions that are necessary for the operation of art. 29(8) are that there must be 
an institution maintained by the State or it must receive ald out of the StateTunds. Thus, 
-as soon as there is such an educational institution, the right of the citizen to admission to 
the school arises, and that right cannot be defeated only on the ground that he belongs to a 
particular religion, race, caste, or speaks a particular language. 

Wait in the nature of mandamus. 


On March 4, 1948, the Director of Public Instruction, Bombay, sent round a 
circular to the managements of all recognised secondary schools and English 
Classes (excluding English-teaching and European schools). It ran as follows :— 

The Managements of all Recognised Secondary Schools and English Classes (Excluding 
English-Teaching and European Schools). 

Government have had under their consideration the question of the place of English in 
Secondary Education of this Province for some time past. The question was referred to the 
Provincial Education Council which recommended that English should be abolished from the 
first three standards of Secondary Schools progressively. Government have accepted the 
recommendation of the Council and have decided that English should be discontinued from 
Standard I of Secondary Sahools with effect from June, 1948, and from Standards II and OT 
during the next two years. The intention is that pupils admitted to Standard I of the Secondary 
Schools in June next will not be required to study English until they pass the examination of 
Standard IO. 

Consequent on the abolition of English, Government have referred the question of the revision 
af the syllabus of studies of these three standards to the Secondary Education Board. This 
Board, in collaboration with the Primary &ducation Board, is preparing the revised syllabus. 
The completion of this work will naturally take some time but efforts are being made to get the 
revised syllabus of studies for Standard I prepared immediately so that it may be duly considered 
by Government and communicated to all schools as early as possible before the commencement 
of the next academic term. In the meanwhile it is necessary that the managements of Secondary 
Schools should know generally how the position stands. Broadly speaking the syllabus and the 
general lines of work in the upper primary standards (i.e. V to VII) and the lower Secondary 
Standards (I to I) will be the same although the grant-in-aid to Secondary Schools in respect 
of their lower classes will for the present be continued on the present basis. As mentioned above, 
English will have no place in the syllabus of the lower secondary classes with effect from June, 
1950, and the process will commence from June, 1948, with Standard I. Hitherto English has 
received disproportionate attention and importance in Secondary Schools and consequently not 
enough time and attention were devoted to the teaching of the mother-tongue and other useful 
subjecta. Most schools have been giving about 18 to 14 periods per week to the teaching of 
English. These periods will now be released for the better study ofthe mother-tongue and other 
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important subjects including craft work. It will, therefore, be necessary to revise the allotment 
of time for the various subjects prescribed for the secondary schools. It is desirable that more 
time, say about 8 periods a week, may hereafter be allotted to the teaching of the mother-tongue 
in Standard I which should now place greater stress on oral and written expression, general 
reading of supplementary books and better teaching of the grammar as an aid to correct speech 
and composition. In addition to a fuller treatment of the course of studies in the regional 
language, it is neocssary to introduce craft work, if that hes not already been done, and to allot 
8 to 10 periods per week to it. Similarly about 5 periods each per week should be gtv en to general 
science and social studies. It is also further suggested that 8 periods per week should be allotted 
to Hindustani and three to Drawing and Art and 4 periods per week set apart for different extra 
curricular activities like debating, social functions, eto. Heads of schools should consider time 
allotment in other subjects as well and see that the new time-table of Standard I is equitably 
balanced and due consideration ts given to the respective importance of the subjects under study. 
It is not the intention of Government to impose any rigid formula in this connection and these 
suggestions are meant to offer general guidance to heads of schools in working out their time 
allotments. As soon as the revised syllabus for the first standard is available, it will be sent to 
all schools gtving time to enable the teachers to plan their work. 

2. These suggestions are not applicable to English-teaching schools. 

8. Some Secondary Schools have raised the question whether they could teach English out of 
school hours. Since the first seven years of a child’s education are to be regarded as an integral 
unit tn which the teaching of a foreign language is undesirable on educational grounds, tt is not 
destrable for Secondary Schools to bold such special classes for teaching English and Government 
is not prepared to permit recognised schools to do so. 

On December 16, 1958, the r of Anglo-Indian Schools, Bombay, address- 
ed to the Head Master, Barnes High School, at Deolali, a letter, which ran thus: 


To, 
The Head Master, Bammes High School, 
DEOLALL 
Subject :—Admiæions. 
Dear Sir/Madam, 


T am to inform you that Government has under consideration the issue of orders regulating 
admissions to schools in which the medium of instruction is English, Le. Anglo-Indian schools, 
English Teaching Schools and schools in which English has been permitted to be used as a medium 
of instruction as a special case, on the following lines :— 

(4) From the next school year, i.e. January 1954, or June 1954, as the case may be, admission 
to English medium school shall only be confined to children belonging to the Anglo-Indian and 
European Communities. 

(tt) Those pupils who, prior to the issue of these orders, were studying in a recognised 
primary/secondary English medium school can continue to do so. A pupil can be transferred or 
admitted, subject to the usual rules, to an English medium school, provided such a pupi has, 
prior to the issue of these orders, been studying in a recognised primary or secondary English 
medium school within or outside the State. Transfers from an ordinary secondary school to a 
echool in which the medium of instruction is English shall not be permitted. 

2. ‘You are, therefore, advised not to make any admissions for the academic year beginning 
from January or June 1954 of pupils other than Angli-Indians or Europeans pending further 
orders which will issue shortly. ~ 


Yours A 
(Signed) R. 8. Garronpz, 
Inspector of A. I. Schools, B.S., and Educational 
Inspector, Greater Bombay. 
On January 6, 1954, the Government of Bombay issued two circulars, which 
stated as follows: 
GOVERNMENT OF BOMBAY 
Education Department. 
Circular No. SSN-2084 (a) 
Bombay Castle, 6th January 1934. 
Circular of Government. 
The question of the medium of instruction of the primary and secondary stages of education 
had been agitating the public mind for long tims past and had been under the consideration of 
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Government and of educational authorities. As early as 1926, the University of Bombay which 
was then the only University in the State, permitted pupils to answer questions at the Matricula- 
tion Examination in certain subjects in modern Indien languages; and in 1987 this policy was 
extended to all subjects excepting the subjects of English itself and foreign languages. In 
consequence English gradually ceased to be a medium of instruction in secondary schools; and 
today out of 1408 schools in the State, 1285 schools do not use English as the medium of instruo- 
tion. 

2. In respect of the remaining schools which consist of Anglo-Indian Schools, English 
Teaching Schools and a few schools which were permitted to teach in English as a special case, 
the question of restricting admissions to such schools only to pupils whose mother-tongue was 
English had been under Government’s consideration since 1948. In that year, instructions were 
issued to all Kinglish-Teaching Schools and to schools specially permitted to teach in English 
that admission to such schools should ordinarily be restricted to pupils who do not speak any 
of the regional languages of the State or whose mother-tongue is English. The position was 
further reviewed in 1951, and the general policy was laid down that admission to such schools 
should be restricted only to certain castegories of children, namely those (1) whose mother-tongue 
was certified by the parent or guardian to be English, (2) who have been previously studying 
with English as the medium of instruction, (8) for whom facilities for receiving instruction in 
their mother tongue, whether it be a regional language or otherwise, were not available within 
a radius of one mile of their homes when so certified by the Educational Inspector, and (4) whose 
parents or guardians were liabls to inter-State or inter-regional transfer in the course of public 
or private service on the production of a certificate to that effect from the Head of Government 
Department, or a private concern, as the case may be. It was then retterated that schools which 
were specially permitted to use English asa medium of instruction to start with could retain that 
concession for the present subject to the above restrictions on admisalons. 

8. The whole question was recently reviewed by the Secondary Education Committees 
appointed by the Government of India, The Commission pointed out that at present in practically 
all the States of India, the medium of instruction is either the mother-tongue or the regional 
language. The Commission further recommended that the mother tongue or the regional language 
should generally be the medium of instruction throughout the secondary school stage subject 
to the provision that for linguistic minorities, special facilities should be made available on the 
lines suggested by the Central Advisory Board of Education. These facilities are already being 
granted to the State of Bombay. 

4. Government, therefore, feels that the stage has now been reached for the discontinuance 
of English es a medium of instruction in primary and secondary schools. Government has, 
therefore, decided that subject to the facilities to be given to linguistlo minorities, all special 
and interim concessions in respect of admission to schools (imeluding Anglo-Indian schools) 
using English as a medium of instruction should hereafter be withdrawn. 

5. Government hes accordingly decided as follows :— 

Subject to the exceptions hereinafter provided, no primary or secondary school shall from the 
date of these orders admit to a class where English is used as a medium of instruction any pupil 
other than a pupil belonging to a section of citisens the laughage of which is English, namely Anglo- 
Indians and citizens of non-Alatic descent. 

Exception 1.—Pupils, who prior to the date of these orders, were studying through the 
medium of English in primary or secondary schools recognised by the State, will be permitted 
to complete their studies in that medium in the same school or any other recognised school using 
English as the medium of instruction. 

Exception 2.—Pupils, who prior to the date of these orders were studying through the medium 
of English outside such recognised schools at the primary or secondary stage, will be allowed 
admissions to recognised schools using English as the medium of instruction subject to the usual 
conditions of age and test, only for the period ending 80th June 1954, provided they fall in any 
of the four categories referred to in paragraph 2 above. 

Reception 8.—The facilities given in Exception 1 above shall also apply to pupils who, 
prior to the date of these orders, were studying through the medium of English in schools re- 
cognised in other States of India and in schools in foreign possessions which were recognised by 
the Secondary School Certificate Examination Board subject to the usual test. 

6. Foreign pupils (other than those of Asiatic descent belonging to foreign possessions in 
India) will be permitted admissions to primary or secondary schools using English as a medium of 
instruction or to any other school of their choice. 

7. All schools (including Anglo-Indian schools) using English as a medium of instruction 
should regulate admissions according to this ciroular. With a view to facilitating the admission 
of pupils who under these orders are not intended to be educated through the medium of English 
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these schools are advised to open progressively divisions of standards using Hindi or an Indian 
language as the medium of instruction, starting from standard I in 1954. Government will be 
prepared to consider the payment of additional grant on merits for this purpose. 
By order and in the name of the Governor of Bombay. 
(signed) A. L. Dras, 
Secretary to Government, 


GOVERNMENT OF BOAIBAY. 
Education Department 
Circular No. 8SN-2054 (b) 
Bombay Castle, 6th January 1954. 
Circular of Government. 

Attention of Heads of all Anglo-Indian Schools is invited to the accompanying Government 
Circular, Education Department, No. SSN-2054(a), dated the 6th January 1954; and they are 
requested to regulate hereafter admissions to their schools in accordance with that circular. 
The orders in that oircular are not intended to affect the total grant available for distribution 
to Anglo-Indian Schools under the Constitution. Government will be prepared to consider in 
consultation with the State Board of Anglo-Indian Education the question whether, in conse- 
quence of these orders, any change is necessary in the existing procedure for the equitable distri- 
bution of the total grant among individual Anglo-Indlan Schools. With a view to maintaining 
the proportion of annual’admissions in accordance with second proviso of article 887 of the 
Constitution, Government would advise the Anglo-Indian Schools to open progressively divisions 
of standards using Hindi or en Indian language as the medium of instruction, starting from the 
first standard in 1954. In that connection attention is particularly invited to the concluding 
sentence of paragraph 7 of the accompanying circular. The grants contemplated therein are 
intended to be in addition to the grants available under Article 887. 

By order and in the name of the Governor of Bombay. 
(signed) A. L. Dias, 
Secretary to Government. 

The above circulars were sent to all Anglo-Indian schools in the State of Bombay, 
including the Barnes High School at Deolali. 

The Barnes High School was established in 1925 by Bombay Education Society 
Gene No. 1). Petitioner No. 2 was a director and secretary, and petitioner 

o. 8 was a director of petitioner No. 1. On receipt of the above circulars the 
management of the Barnes High School refused a ee to students of non- 
Anglo-Indian community. 

One of such refusals was to Brinda, the daughter of Major J. L. C. Pinto, who 
all that he belonged to the Indian Christian community, and who had settled 
at Deolali with his family. The langu spoken in his house was English and 
the mother tongue of Brinda was English. The other refusal was to Gopal, the 
son of Dr. Mahadev Ekanath Gujar, a retired medical practitioner who settled 
in Deolali and whose mother tongue was Gujarati, which was spoken in his house. 
He stated that he was anxious that his son should be trained in English, for it was 
intended that Gopal should qualify for the medical profession and that the education 
should be completed in England. 

The petitioners having been dissatisfied with the restrictions imposed upon them 
by the circulars dated January 6, 1954, applied to the High Court, praying :— 

“That this Hon’ble Court be pleased to issue a writ in the nature of Mandamus or other writ» 
direction or order under art. 226 of the Constitution restraining the respondent, its offloers, 
servants or agents from enforcing the sald purported order or circulars or from taking any steps 
or proceedings in enforcement, furtherance, pursuance or implementation of the same or from 
taking any steps or proceedings whatever against the petitioners or the said school for breach of 
the said order and ciroulars or from prohibiting the admission into the said school of any children 
of Non-Anglo-Indian citizens or citizens of Asiatic descent; and/or compelling the respondent 
to withdraw or cancel the said purported order and olroulars and to allow the petitioners to admit 
to any standard in the said school any children of non-Anglo-Indian citizens or children of Astatic 
descent and to educate them through the medium of English.” : 


The petition was heard by a bench consisting of Chagla C. J. and Dixit J. 


N. A. Palkhivala, Sir Jamshedji Kanga, Sir Nusserwanjt Engineer, Frank Anthony, 
B. A, Palkhivala, with Matubhat Jamtciram œ Madon, for the petitioners. 
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- M. P. Amin, Advocate General and M. M. Desai, with Little & Co., for the 
opponent. i 


Cuaaia C.J. These three petitions raise very important questions, first, as to 
the right of an Anglo-Indian school to admit non-Anglo-Indian students, and 
secon the right of non-Anglo-Indian students to be admitted to an Anglo-Indian 
school. The school with which we are concerned is the Barnes School which was 
founded in 1925. In December 1988 it had on its roll 416 students of whom 208 
were non-Anglo-Indians and 212 were Se AR It appears that in the 
whole State of Bombay there are 80 Anglo-Indian schools and the percentage of 
“non-Anglo-Indian students studying in these schools is 68 cent. and the per- 
centage of Anglo-Indian students studying in these schools is 87 per cent. It 
may also be mentioned that in the whole State of Bombay there are in all 1408 
schools out of which 1285 teach through mediums other than English and 118 teach 
through the medium of English. As far as this school is concerned it has got 17 
teachers of whom only one teacher is in a position to teach through the medium 
of Hindi and he takes up Hindi classes and teaches the students Hindi. On 
January 6, 1984, the Government of Bombay issued an order which is challen 
in these petitions. The circular points out hat Government has been considering 
the question of the medium of instruction at pri and secon stages of 
education, and it had been constantly the desire of Government to er the 
cause of education by making it possible for all students to study through the 
medium of their mother tongue. The circular also points out that the whole 
position was reviewed in 1951 and a general policy was laid down that admission 
to schools which teach through the medium of English should be restricted to 
certain categories of children, and the four categories are set out in this circular, 
and the important ee to bear in mind is the ev of children whose 
mother tongue was certi a by the parent or guardian to pk, The other 
categories do not directly arise for consideration in this petition. They deal with 
students who were previously studying with English as the medium of instruction 
or who bad no facilities for receiving instruction in their mother tongue or whose 
parents or guardians were liable to inter-State or inter-regional transfer. The 
circular also points out the recommendations for Secondary Education Commission 
recently Poa and the recommendation on which emphasis is laid by the 
circular is tbat the mother tongue or regional language should generally be the 
medium of instruction throughout the secondary stage. Having emphasised the 
historical background, in cL (4) of the circular it is stated that 

“The Government therefore feels that the stage has now been reached for the discontinuance 

of English as the medium of instruction in primary and secondary schools. Government has 
therefore decided thet subject to the facilities to be given to linguistic minorities, all special and 
interim concessions in respect of admission to schools using English as the medium of instruction 
should hereafter be withdrawn.” 


Clause 5 is to the following effect : 

“Government has accordingly decided as follows: Subject to the exceptions hereinafter 
provided no primary or secondary school shal] from the date of these orders admit to a class where 
English is used asa medium of instruction any pupil other than a pupil belonging to a section of 
citizens the language of which ts English, namely, Anglo-Indians and citizens of non-Asiatioc 
descent.” i 
Then three exceptions are set out with which we are not concerned. Then we 
come to cl. (7): ; i 

“All schools (including Anglo-Indian Schools) using English as a medium of instruction should 
regulate admissions according to this circular. With a view to facilitating the admission of 
pupils who under these orders are not intended to be educated through the medium of English, 
these schools are advised to open progressively divisions of standards using Hindi or an Indian 
language as the medium of instruction, starting from Std. I in 1954, Government will be prepared 
to consider the payment of additional grant on merits for this purpose.” 


Now, let us consider what is the effect of this circular upon the rights of Anglo- 
Indian schools teaching through the medium of English and upon the rights of 
those citizens who want their children to be educated through the medium of 
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English. It is clear that the circular prohibits the Barnes School, with which 
we are concerned on these petitions, m admitting any pupil other than an 
Anglo-Indian or a person of non-Asiatic descent. The Government have made up 
their mind that the only section of citizens in this country whose language is 
English is the Anglo-Indian community and citizens who are not of Asiatic descent. 
We are not concerned with foreigners or persons who are of non-Asiatic descent 
for the purpose of this petition. But as far as Indian communities are concerned, 
the clear view taken in this circular is that the only section of Indians whose 
mother tongue is English is the Anglo-Indian community, and therefore no Indian 
other than a person belonging to the Anglo-Indian community can be admitted 
into this school. Now, it would be noticed that the circular clearly probibits any 
citizen who does not happen to be an Anglo-Indian and therefore does not belong 
to a section of citizens whose language is English, but whose own personal mother 
tongue may be English, from being admitted to this Anglo-Indian school. In 
understanding and appreciating this circular it must be clearly borne in mind 
that although a section of the people of India may have a particular language, 
a member of that section may have a mother tongue different from the language 
of the section. This view was clearly accepted ae itself, because, 
as.already pointed out, in 1951 they allowed children to be admitted to Anglo- 
Indian schools whose mother tongue was certified by the parent or guardian to be 
English. Therefore, Government clearly took into consideration the possibility 
that there may be Indians in the State of Bombay who were not Anglo-Indians 
and yet the mother tongue of whose children might be English, and such children 
were allowed to be admitted into Anglo-Indian schools. We have been given 
by the Advocate General the recent census figures which are rather striking. The 
official census report as far as the State of Bombay is concerned states that there 
are 47,887 persons speaking English as their mother tongue in the State of Bombay, 
Of these 85,489 were in Greater Bombey, 4,591 in Poona and 2,151 in Thana. 
We have been told by Mr. Palkhivala who appears for the petitioners that at the 
highest in the State of Bombay there could not be more than 25,000 Anglo- Indians. 
Therefore, the census report makes it clear that in the State of Bombay there 
are at least 22,000 Indians who are not Anglo-Indians and whose mother tongue is 
eh Now, mother tongue is the language which a child studies and speaks 
and understands and appreciates from his cradle. Normally, it is the language, 
which his ancestors spoke. But there may be cases due to various reasons where 
either due to migration or some other cause the parents may adopt another language 
and if the child from his childhood hears a | other than the language of his 
ancestors, as far as he is concerned it becomes his mother tongue. Therefore, 
it is incorrect to say that the mother tongue of a child is the language of the 
linguistic group to which he belongs. Undoubtedly, in majority of cases it would 
be so, but there may be exceptions, and the test to apply to determine what is a 
mother tongue is not to inquire what is the linguistic group to which the child 
belongs, but to inquire what is the language of his home, what is the language of 
his environment and what is the language which he is accustomed to from his 
infancy. : ; 

Now, in this very case we have two petitioners before us apart from the school. 
We have Major Pinto who swears and says that the mother tongue of his daughter 
Brinda is English and that the entire family of the petitioner speak and use English 
at home. He wanted his daughter to be admitted to this Anglo-Indian school 
at Deolali and she could not be admitted because Major Pinto is not an Anglo- 
Indian. In the affidavit made by Government the fact that the mother tongue 
of the child is English is emphatically denied. It is difficult to understand what 
were the materials at the disposal of Government which enabled it to deny a fact 
which must be personal and intimate to Major Pinto himself. We are not told 
in the affidavit what were the reasons which led Government to categorically deny 
the-statement made by Major Pinto. We can understand Government not admit- 
ting a fact'and putting the petitioner to the proof of his averment, but when an 
affidavit denies an averment the denial carries with it the inevitable connotation 
that the denial is based upon knowledge and not merely upon ignorance of true 
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facts. Government has also denied that the langu of the Indian Christian 
community is English. Perhaps it was justified on doing so, but what we are 
concerned with here is the specific allegation of Major Pinto that the mother 
tongue of his child, whom he wants to get admitted to the school, is English, and 
we do not find anything in the affidavit made on this petition which can lead us 
to the conclusion that fe statement of Major Pinto is not correct or that Govern- 
ment were justified in denying that statement. The other petitioner before us 
is Dr. Gujar and he wants his son also to be admitted to this school. He is a 
Hindu and he does not say that his mother tongue is English, but he has given 
reasons why he wants his son to be admitted to this school. This is what he says: 

“The petitioners find the said school which teaches through the medium of English suitable 
for thelr needs, having regard to the fact that the first petitioner desires the seqond petitioner 
(Le. his son) to become a medical practitioner and to go abroad for higher medical studies and 
qualifications and therefore to be educated through the medium of English.” 


Therefore, we have two petitioners before us wanting their children to be admitted 
to this school for two different reasons. Major Pinto wants his daughter to be 
educated in his mother tongue; Dr. Gujar wants his son to be educated through 
the medium of English because he thinks that that education will be of help for 
the future prospects of his son. Both have been denied admission to the school. 

Therefore, the first important effect of this circular on which emphasis must be 
placed is that no Indian other than an Anglo-Indian—and we are using the word 
“other” because Anglo-Indians are also Indians—can be admitted to an Anglo- 
Indian school although the language of his home may be English and his che 
may have been brought up on English from its infancy. The other im 
effect of this circular is that no Indian who wants his child to be educated t 
the English language for reasons which he may think of paramount importance, pie 
reasons which he may think to be in the interest of his own child, can also find 
admission into the school. The ban is clear and categoric. The ban is i 
every non-Anglo-Indian and the ban is in respect of the study through the medium 
of English. Itis also significant to note that the ban is only t Er 
schools and not against any other school with regard to a aiher aaraa 
perhaps might’ be made a little clearer. A non-Anglo- Raper us say, Po 
mother tongue is Gujarati, can get admission into any school in the State although 
the school may be teaching its students through the medium of languages other 
than Gujarati. Whether the school is a Tamil or Telugu or Urdu or Marathi 
school, the Gujarati child can get admission. But when he comes and knocks at 
the gate of the school which is English, he is sternly told that he will not 
get admission. The position of the ogh Tadiañ child is even more singular. 
As far as he is concerned, there is no restriction on his liberty at all, because, of 
course, obviously he can study in his own school through the medium of English, 
or he can study through the medium of any other dnngiage in any school in the 
State of Bombay. Three grounds have been given b vernment in justification 
of this circular. The first 1s the advancement of Hindi, the second is the cause of 
education which requires a child to be taught through the medium of his mother 
tongue, and the third is that in the interest of the child English should be done 
away with because he has better chance of a public and private employment if he 
studies through the medium of a vane de other than English. 

Let us test those three grounds given by the State. We will at a later stage 
consider the position of English and Hindi under the Constitution, but I think 
we might say at the very outset that no Indian with a a patriotic sense could 


possibly criticise the action of Government which is intended to further the pro 

of the age which is now recognised under the Constitution as the national 
and offici ages ha Nor do we think that any one who has any knowledge of 
education or who has anything to do with education would also controvert the 


view of Government that it is in the best interest of a child that he could learn 
through the medium of his mother tongue. Obviously, a child’s mind is infinitel 
more taxed at its early development if he has got to learn different subjects thro ‘4 
a lan which is not hisown. His attention then is not only focussed anon th 
subject that he has to learn, but also upon the intricacies of a foreign language. 
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But it seems to us on a close scrutiny of this circular that neither of these two 
urposes is served by it and cannot possibly be interided to serve these two purposes. 
The circular does not require the Anglo-Indian school to teach students through 
the medium of Hindi. As a matter of fact, even in the alternative that the 
Government suggests to the school, it is left optional upon it either to open classes 
using Hindi or any Indian language as the medium of instruction. Therefore, 
this circular would be satisfied rf tomorrow the Barnes school were to open a 
Tamil class and admit all Indian students, whether their mother tongue was 
Tamil or Gujarati or Marathi or Urdu. It is difficult to understand how the 
cause of Hindi would be advanced by this alternative which Government has put 
before the school. As we have already pointed out, thereisno obligation upon a child 
to go to a school teaching through the medium of Hindi. He can go to any school 
with any medium of instruction, so long as he keeps away from the contamination 
of English. Even with regard to the medium of instruction we do not see anything 
whatsoever in this circular which advances the cause which must be dear to the 
heart of every educationist in this country that children should be educated through 
the medium of their mother tongue. It is not that there is any compulsion upon 
a child to study through the medium of his mother tongue. The compulsion is 
something very different and very obvious. The compulsion is, learn ae 
any language, whether it is your mother tongue or not, but don’t learn through the 
English beer ac Therefore, there is considerable force in the argument advanced 
by Mr, P ivala and by Mr. Anthony on behalf of the petitioners that the circular 
is aimed at not for the advancement of Hindi or the teaching of students through 
the medium of their mother tongue, but the circular is aimed at the destruction 
of the English language. For this purpose attention is drawn to an earlier circular 
issued by Government dated March 4, 1948, which we are told is still in force 
and which prevents schools which receive Government grant from teaching English 
outside the school hours. (We may mention that the Advocate General objected 
- to our looking at this circular). Of course, this circular is not made applicable 
to English teaching schools. Therefore, if a school after teaching according to the 
curriculum laid down by Government wishes to hold special classes in lish 
for its students, there is a ban against it by Government. Presumably the school 
could hold special classes for the teaching of any other language ; it could hold 
special classes for the teaching of any other subject; but the only subject which 
is tabooed is English. It is, therefore, urged that this circular discriminates against 
the English language and does not recognise the English as an Indian 
and does not give it its proper place which has been given to it under the 
Constitution. It was also argued with some force that this circular discriminates 
as between the rich and the poor. It was pointed out that a rich man who wanted 
his son to be educated through the medium of English could send him outside the 
State where the educational policy of the State is not the same as the policy of 
our State, or he could even send him to Europe to be educated in the English 
language. It was only the poor man who wanted his child to be taught ee 
the medium of English language who would be directly hit by this circular. e 
would have to submit to the circular because he would have no option but to send 
his son to the school indicated by the State. 

It is difficult to understand what exactly Government means in its affidavit 
when it refers to public and private employment. As far as private employment 
is concerned, we should have thought it entirely the concern of the parent as to 
what private employment it desires its son to take up. The private employment 
may well be with an English or an American firm where the knowledge of English 
may be most important and essential. With regard to public employment, as 
we shall point out in some detail later, today English is the only language which 
is recognised for the purpose of admission into posts filled up by the Union Public 
Service Commission, into posts in the Armed Forces of our country, and for judicial 
appointments. 

In our opinion, the circular has seen the light of day largely due to the fact 
that there is considerable misapprehension as to the place of English under our 
Constitution, and in order to remove this misapprehension it is necessary to consider 
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the various provisions of the Constitution. Article 848(7) declares the official 
language of the Union to be Hindi in Devanagari script. But the framers of the 
Constitution were very wise indeed and they realised that in drafting the Consti- 
tution they were not writing on a clean slate. After 200 years of association with 
India the English language could not be wiped off the pages of history, and bearmg 
in mind that association the articles in the Constitution go on to provide for an 
interim period which must elapse before the Hindi language could come into 
its own. Therefore, in art. 848(2) we find that for a period of 15 years the English 
l is to continue to be used for all the official purposes of the Union for 
which it was being used immediately before the commencement of the Constitution. 
ope gives the power to the President to authorise the use of Hindi language 
in addition to the English language for any of the official purposes of the Union, 
and even after 15 years Parliament may by-law provide for the use of the English 
language for such purposes as may be specifled in the law. Within these 15 years 
art. 844(7) provides for the appointment of two commissions, one at the expiration 
of 5 years from the commencement of the Constitution and the other at the expira- 
tion of 10 years from the commencement of the Constitution, for the purpose of 
ing recommendations to the President as to the pro ive use of the Hindi 
] for the official purposes of the Union, and for the restrictions on the use 
of the lish language for all or any of the official purposes of the Union. After 
the commission has made its recommendation, a joint committee of both the 
Houses of Parliament has to be set up and this committee after considering the 
recommendations of the commissions got to make a report to the President. 
Then art. 845 deals with regional languages, and it is significant to note the definition 
of a regional language. It is a language in use in the State, and art. 845 provides : 
“Subject to the provisions of articles 348 and 847, the Legislature of a State may by law 
adopt any one or more of the languages in use in the State or Hindi as the language or languages 
to be used for all or any of the official purposes of that State.” 
Therefore, this article enables the Legislature of a State either to adopt Hindi or ` 
to adopt any one or more of the languages in use in the State. There is no prohibi- 
tion or restriction against the State as to any particular language which it may 
adopt for official purposes. The only condition that has got to be satisfied is that 
it must be a language in use in the State. The proviso to this article is again 
significant that until the Legislature of the State otherwise provides by law, the 
English language shall continue to be used for those official purposes within the 
State for which it was being used immediately before the commencement of this 
Constitution. Article 846 provides that the language which is the official 
of the Union shall be the language for communication between one State and another 
State and between a State and the Union. Therefore, today the only language 
which can be used for communication between our State and another State or 
between our State and the Union is English, because that continues to be for the 
time being the official language of the Union. Then art. 848 deals with the language 
of the Supreme Court and the High Courts, and notwithstanding any recommenda- 
tion by the commission and notwi ding the earlier provisions to which reference 
has been made, the language of the Supreme Court and of the High Courts is the 
English language until Parliament by law otherwise provides. As far as the 
High Court is concerned, the State has been given the power through its Governor 
to adopt the use of the Hindi language or any other language used for the official 
papari of the State in proceedings in the High Court, but even there a restriction 
i8 p that as far as the judgment, decree or order passed by the High Court 
is concerned it must be in the English language, unless Parliament by law otherwise 
directs, and not the State Legislature. Bulls and Acts have got to be in the English 
language, and where the State otherwise directs a translation of the Bill or Act 
in the lish language has to be published. Article 851 casts an obligation 
upon the Union to oe the spread of Hindi language, to develop it so that 
it will serve as a medium of expression for all the elements of the composite culture 
of India and to secure its enrichment by assimilating without interfering with its 
ius, the forms, style and expressions used in Hindustani and in the other 
ERNO of India specified in the Eighth Schedule. 


i 
ay 
a 
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Now, a rather strange contention was put forward by the State that the only 


Indian recognised by the Constitution are the languages that find a 
lace in the Eighth Schedule. Turning to this Schedule, it only contains 14 
, and the reason for ing this Schedule is to be found in art. 844(1) 


and art. 881. Article 844(Z) deals with the commission and a directive is given to 
the President that in constituting the commission he should have members 
representing the different languages specified in the Eighth Schedule. In art. 851, 
as already pointed out, the duty is cast upon the Union to create for our country 
a national language which will have in it the expressions used not only in Hindustani 
but also in the languages mentioned in the Kighth Schedule. In other words, 
the Hindi language contemplated by the Constitution is the language which will 
represent not only the diverse culture of India, but also its different important 
. Therefore, the most that one can say is that the Eighth Schedule 
enumerates 14 important Indian languages and they are enumerated for a specific 
purpose. But it is entirely fallacious to suggest that the only Indian languages 
recognised by the Constitution are these 14 and no other. I am sure, thousands 
and tens of thousands of Indians speaking languages other than these 14 would be 
very indignant if it was suggested to them that the language which they speak is 
not an Indian language recognised by the Constitution. Every language in 
India which is in use is an Indian language. Not only is it an Indian language, 
but, as we shall presently point out, arts. 29 and 80 contain specific provisions 
for the conservation and protection of every Indian language. Therefore, in the 
eye of the Constitution, no distinction is made between the English language and 
the language spoken by other Indian minorities. It may be said that in a sense 
the English language is a foreign language. It did not arise from the soil; it 
does not owe its origin to any of the classical languages of this country ; it was 
brought to this uny by foreigners and in that sense undoubtedly English 
is a foreign language. Butin the constitutional sense—and that is the only sense 
we are concerned with—it is as much an Indian language today, as much recognised 
by the Constitution, and as much entitled to protection as any other language 
spoken by any other section or community in this country. To give a specitic 
instance, Korkan: which is well known in this State is not a language 
referred to in the Eighth Schedule. Nobody can suggest it is not a language 
recognised by the Constitution. In the same sense English is a language recognised 
by the Constitution though, as already stated, the distinction between English 
and Konkani obviously is that whereas Konkani is a language of the soil, it owes 
its origin to the people of this country, it is based upon Sanskrit which is a classical 
language of this country, English is entirely different judged by those considera- 
tions. But there is one other sense in which English has been given more import- 
ance in the Constitution than even the languages mentioned in the Eighth Schedule. 
English today and till it is replaced by Hindi is the official and administrative 
language ofthe country. It is also the official language of the States till the States 
rep it by some other language. It is the language of the Courts, the Supreme 
Court and the High Courts. It is the language of legislation, because, as rightly 
pointed out, not only our Constitution is drafted in English, but till different 
provisions are made, all our laws, orders and notifications are to be in the English 
and although it may be perhaps contrary to the spirit of the Constitution, 

but today we are called upon to construe a document which is in the English 
and whose validity was strongly supported in the English language 

and whose unconstitutionality was equally emphatically pointed out in the same 
. It is from this point of view that we shall presently have to consider 

whether it is constitutional on the part of the State today to make any distinction 
between the English language and the other Indian languages spoken by a section 
of the people in India. í N 
The next question that we have to consider is, what is the right of a tin 
relation to the education of his child? Or, to put it m a different fanuage: 
or to make a different approach to the-subject, what is the right of the State in 
controlling the education of a child? What a citizen enjoys in a democracy and 
what he values most is liberty of thought, and it cannot be disputed that the one 
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simple and easy method of controlling thought is to control the education of the 
young. Therefore, democratic Constitutions have been always at pains to prevent 
power being given to the State which would in any way undermine this important 
liberty. We have travelled a long way since the days when it was cònsidered 
axiomatic that the parent had the right to do what he liked with his child. The 
State today to a large extent controls parental action. The State cannot permit 
the parent to say that he will give no education to his child. It is certainly open 
to the State to make education compulsory. The State can also in its own schools 
determine what the curriculum should be, what the medium of instruction should 
be, what subjects should be taught in the interest of education, and so on. But 
the important and fundamental question still remains as to whether the State can 
compel the parent to give to his child the kind of education which it thinks is the 
proper education, hecause once such a right is conceded to the State, then the State 
can standardize education and can regiment children into its own pattern. There- 
fore, if there is real liberty af thought, there must be liberty to experiment with 
education and the right of the parent to decide what kind of education the child 
will receive. Itis wrong to assume that democracy exists for the purpose of ruling 
out all error. The right to decide does not mean the right to decide to do the 
correct thing. The right to decide must inevitably include the right very often 
to decide to do the wrong thing, and provided the wrong thing is not agai the 
interest of the State or does not undermine its safety or security, that right must be 
conceded to the parent. The right to decide what education the child will have is 
such an important right that one finds in the Declaration of Human Rights, to 
which India is a party, the following provision : 

“Article 268). Parents have a prior right to choose the kind of education that should be 
given to their children.” 


Therefore, while the right of the State is to make education compulsory, to provide 
facilities for education, to determine the curriculum in their schools; the right 
of the parent is to decide whether the child will go to a particular school or to 
another school or to be educated in a particular manner or in a different manner. 
Article 26(3) emphasises the prior right of the parent and that right is prior to the 
right of the State in matters of education, and we would indeed be surprised if our 
Constitution contains any provision which runs counter to art. 26(3) of the Declara- 
tion of Human Rights. bur Constitution, be it said to its glory, has embodied 
most of the articles contained in the Declaration of Human Rights, and we would 
need very strong argument before we come to the conclusion that our Constitution 
has denied to the parent this fundamental right of choosing the kind of education 
that his child should have. 

Before we come to the Constitutional provisions, it is perhaps instructive to 
look at one or two of the American oases which were cited at the bar. The first 
is Meyer v. Nebraska.1 The law that the Supreme Court was called upon to 
consider was the law by which teaching in school of any other than -the une 
language until the pupil had passed the eighth grade was a constitutional law, 
and certain observations made in the judgment are very much to the point. 
Mr. Justice McReynolds says (p. 400) [1045]: 

«| corresponding to the right of control, it is the natural duty of the parent to give his 
children education suitable to their station in life; and nearly all the states, including Nebraska, 
enforce this obligation by compulsory laws.” 

And at p. 401 [1046] he says: 

“|. evidently the legislature has attempted materially to interfere with the calling of 
modern language teachers, with the opportunities of pupils to acquire knowledge, and with the 
power of parents to control the education of their own.” 

The learned Judge recognises the importance of learning English, but he observes 
at the same page : 


“Perhaps it would be highly advantageous if all had ready understanding of our ordinary 
speech, but this cannot be coerced by methods which conflict with the Constrtution,—a desirable 


end cannot be promoted by prohibited means.” 
1 (1928) 262 U. S: 890, 67 L. ed. 1042. 
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The other case is Pierce v. Society of Sisters of Holy Names, where the question 
arose whether a law requiring all children between the ages of eight and sixteen 
years to attend the public shoals was in conformity with the Constitution, and 
it was held that the law was unconstitutional inasmuch as it interfered with 
liberty of parents and guardians to direct the upbringing and education of children 
under their control, and at p. 584 [1077] Mr. Justice McReynolds says : 

“No question is raised concerning the power of the state reasonably to regulate all schools, 
to inspect, supervise, and examine them, their teachers and pupils; to require that all children 
of proper age attend some school, that teachers shall be of good moral character and patriotic 
disposition, that certain studies plainly essential to good citizenship must be taught, and that 
nothing be taught which is manifestly inimical to the public welfare.” 

And at p. 585 [1078] we have a striking passage in the judgment : 

“.,.the fundamental theory of liberty upon which all governments in this Union repose 
excludes any general power of the state to standardise its children by forcing them to accept 
instruction from public teachers only. The child is not the mere creature of the state; those 
who nurture him and direct his destiny havethe right, coupled with the high duty, to recognize 
and prepare him for additional obligations.” 

Turning to our Constitution, art. 29(2) provides : 

“No citizen shall be denied admission into amy educational institution maintained by the 
State or receiving aid out of State funds on grounds only of religion, race, caste, language or any 
of them.” 

The principle underlying this article is clear. It is open to the State to maintain 
such educational institutions as it thinks proper. It is open to the State to give 
aid to an educational institution out of its find, If it thinks that the school 
is not being properly run or its curriculum is not as it desires, it may not give 
aid out of its funds. But once you have an educational institution which is 
maintained by the State or which receives aid out of State funds, then the State 
cannot prevent any citizen from having admission into that institution only on 
the ground of religion, race, caste, language or any of them. In our opinion, 
this article embodies two important principles. One is the right of the citizen to 
select se ee institution maintained by the State and receiving aid out 
of State funds. The State cannot tell a citizen, “You shall go to this school which 
J maintain and not to the other.” Here we find reproduced the right of the parent 
to control the education of the child. The other important principle underlying 
this article is that an educational institution which the State recognises cannot 
restrict admission to members of a particular religion, race, caste or language. 
One of the underlying features of our Constitution is that it sets upasecular State, 
and a secular State is incompatible with communal educational institutions. It 
is open to any community to have a school of its own and restrict it to members 
of its own community, but if it chooses to take grant from the State, then the 
community cannot deny the opportunity to any citizen of studying in its institu- 
tion merely because he does not belong to the community which founded the 
school. The Advocate General found it rather difficult to find an answer to the 
claim of Dr. Gujar and Major Pinto when they claimed admission to the Barnes 
School on the ground that the school received aid out of State funds. In the first 
place, it was suggested by the Advocate General that although a citizen could 
not be denied admission if he wanted to go to a Tamil, Telugu or Marathi School, 
there was nothirtg in art. 29(2) to prevent the State from compelling a citizen not 
to be admitted into a school which gave its instruction through the medium of 
the English language. This argument was again based on the assumption that 
whereas lish was a foreign language the other languages were not foreign 
languages. Even ing that that assumption is correct, it is difficult to under- 
stand how the operation of art. 20(2) can be circumscribed in the manner suggested 
by the Advocate General. It is perfectly open to the State, if the Constitution 
permits it, not to give a grant to an English school, but once it gives its grant 
and puts its imprimatur upon the school, the article must come into operation 
and the right of the citizen immediately arises. The right of the citizen arises 
1 (1925) 268 U. S. 510, 69 L. ed. 1070. 


24, 
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by virtue of the fact that it is the State funds that are helping to maintain the 
school, and if State funds are helping to maintain the schools that school cannot 
refuse admission to any citizen on the ground of religion, race, caste or language. 
Therefore, in our opinion the only two conditions that are n for the opera- 
tion of art. 20(2) are that there must be an institution faintined by the State 
and it must receive aid out of State funds. Therefore, as soon as you have such 
an educational institution, the right of the citizen to admission to this school arises 
and that right cannot be defeated only on the ground that he belongs to a parti- 
cular religion, race, caste or speaks a particular language. ; 
The Advocate General has then contended that denial of admission would be 
unconstitutional provided that denial is based only on the ground of religion, race, 
caste or language, and his submission in this case is that denial is not based only 
on the ground of religion, race, caste or language. For this purpose let us once 
again look at the circular which is challenged. The prohibition which is embodied 
in this circular is against lo-Indians and citizens of non-Asiatic descent. The 
Advocate General says that the prohibition is against pupils belonging to a section 
of citizens, the language of whichisnot English. But the circular makes it clear 
that in the opinion of Government only the lo-Indians constitute a section of 
citizens, fie lacing of which is English, and every other Indian community 
cannot fall within the ambit of the section of citizens referred to in this circular. 
The Advocate General says that the ban is not on racial or linguistic ground ; 
the ban is in the interest of education. Non-Anglo-Indians are not to be admitted 
to this school not because they are non-Anglo-Indians, but because in the opinion. 
of Government it is not in the interest of non-Anglo-Indian students that they 
should learn through the medium of English. As we shall presently point out, the 
law is now well settled that in construing the right given to the citizen and in 
interpreting the prohibition against depriving the citizen of his right, the Court is 
not concerned with the motives or reasons that lead Government to pass a law oT 
issue an order. The reasons or motives may be the most laudable, but what the 
Court is concerned with is the operation of the law or order, and the question that 
the Court has got to ask is, how does this order operate? Does it operate by 
preventing a citizen from exercising his right only on the ground that he belongs to 
a particular religion, race, caste or speaks a particular language? If we were to 
apply that test to the facts of this case, what we have to ask ourselves is, what 
prevented Mr. Gujar’s son and Major Pinto’s daughter from being taken into the 
school; and the answer is—and that can be the only answer—that they are not 


-Anglo-Indians, one is a Hindu and the other is an Indian Christian, and that is the 


only reason which compelled the school authorities by obeying the Government 
order to deny these two citizens their right under art. 29(2). We may pose the 

uestion in a different . Would Mr. Gujar or Major Pinto have been 

enied these rights if the been Anglo-Indians? Again, the answer is clear 
that they would not have denied these rights. As a matter of fact, the school 
authorities have informed these parents that there is no objection to their children 
being taken in the school, they are otherwise qualified, but the sole reason why 
they cannot take them is because under the Government circular they are not allow- 
ed to take any child who is not an Anglo-Indian. Even if it were to be said that 
Mr. Gujar and Major Pinto’s children are not admitted to the school on the ground 
that they do not speak the lish language or they do not belong to the linguistic 
group whose language is English, even so would the prohibition offend against 
art, 29(2) because it is not only religion, race or caste that is contemplated by art. 
29(2), but also language. 

There are two decisions which are directly in point. The earlier decision 
is that of the Privy Council and that is Punjab Province v. Daulat Singh! What 
fell to be considered by their Lordshipsin that case was s. 298 of the Government 
of India Act. ` In that section the language used is similar to the language used 
in art. 29(2), and their Lordships very succinctly laid down the test which should 
be applied in cases that come to be consid under that section. Sir John 


1 (1946) L. R. 78 L A. 59, 5. 0. 48 Bom. L. R. 468. 
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Beaumont, who was in a minority when the case came before the Federal Court, 
took the view that in applying the terms of sub-s. (1) of s. 298 it is necessary for 
the Court to consider the scope and object of the Act which was impugned so as 
to determine the ground on Hick such Act was based. The Privy Council empha- 
tically expressed its dissent from that view and this is what they say (p..74) : 

“*.,. their Lordships are unable to accept this as the correct test. In their view, it is nota 

question of whether the impugned Act is based only on one or more of the grounds specified in 
s. 298, sub-a. 1, but whether its operation may result in a prohibition only on these grounds. 
The proper test as to whether there is a contravention of the sub-section is to ascertain the reaction 
of the impugned Act on the personal right conferred by the sub-section, and, while the scope and 
object of the Act may be of assistance in determining the effect of the operation of the Act on a 
proper construction of its provisions, if the effect of the Act so determined involves an infringe- 
ment of such personal right, the object ofthe Act, however laudable, will not obviate the probi- 
bition of sub-a. 1.” 
Therefore, although the grounds on which the State has based this circular may 
not be grounds of religion, race or caste, and we do not for a moment think that 
those could have been the grounds that actuated the State, still if the effect of 
the order is to deprive the citizens of their right only on the grounds mentioned 
in art. 29(2), then there is a contravention of the fundamantal right guaranteed 
to the citizen. What we have to consider, to use the language of the Privy Council, 
is the reaction of the order on the personal right conferred by this article upon the 
citizen and the clear reaction is that the citizen is deprived of his right to be 
admitted into a school maintained by the State solely on the ground that he is 
not an Anglo-Indian. 

The other case which is equally clear is a recent decision of the Supreme Court 
in The State of Madras v. Srimatht Champakam Dorairajan.! In that case the State 
of Madras had issued an order with regard to the admission of students to the 
Engineering and Medical Colleges of the State and by that order it had directed 
that the seats should be filled in by the selection committee by a certain basis 
which reserved certain seats for non-Brahmins, Backward Hindus, Brahmins, 
Harijans, Anglo-Indians, Indian Christians and Muslims. A Brahmin lady wanted 
admission to one of these colleges and she was denied admission on the ground 
that the seats reserved for Brahmins had already been filed in and therefore as a 
Brahmin she could not be admitted to the college. She contended that her Tight 
under art. 29(2) was violated and the question that arose before the Superme Court 
was whether that was so. It was urged on behalf of the State that what the State 
of Madras was doing was the carrying out of a directive or State policy contained in 
art. 46, viz. promoting with special care the educational and economic interests 
of the weaker sections of the people. This argument was rejected and Mr. Justice 
Das in his judgment at p. 532 says : 

“.. What is the reason for this dental of admission except that he is a Brahmin and not a 

Non-Brahmin. He may have secured higher marks than the Anglo-Indian and Indian Christians 
or Muslim candidates but, nevertheless, he cannot get any of the seats reserved for the last 
mentioned communities for no fault of his exoept that he is a Brahmin and not a member of the 
aforesaid communities. Such denial of admission cannot but be regarded as made on ground 
only of his caste.” 
The position of Mr. Gujar’s son and Major Pinto’s daughter is identical: They 
want their children to be educated in an English school. e school can give them 
accommodation, they are in every way qualified to be admitted, but the only 
reason for denial of admission is that they are not Anglo-Indians, but one is a 
Hindu and the other is an Indian Christian. In view of the Advocate General’s 
contention that we must read art. 29(2) in the light of art. 29(1) which deals with 
quite a different matter with which we shall deal subsequently, it is interesting to 
note that at p. 580 Mr. Justice Das points out : 

“It will be noticed that while clause (1) protects the language, script or culture of a section 
of the citizens, clause (2) guarantees the fundamental right of an individual cttixen. The right 
to get admission into any educational institution of the kind mentioned in clause (2) is a right 


1 [1951] S. C. R. 525. 
L Rit 
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whioh an individual citizen has as a citizen and not as a member of any community or class of 
citizens.” 

Therefore, in our opinion, the order of Government clearly contravenes the right 
of Mr. Gujar and Major Pinto under art. 29(2). They are citizens of the country 
and they have a right to have their children admitted to the Barnes School which 
is aided by State Funds. In our opinion, the denial of admission to them is 
based solely on the ground that they are not Anglo- Indians. 

Now, having dealt with the right of the citizen, we must turn to the right of the 
school to admit non-Anglo-Indian students. As already pointed out, this is a 
school administered and maintained by an Anglo-Indian Society for the interest 
of Anglo-Indian students. The Anglo-Indian community has been recognised 
under the Constitution as a racial minority. Article 866(2) defines ‘an Angie: 
Indian’ as a person 

“Whose father or any of whose other male progenitors in the male line is or was of European 
descent but, who is domiciled within the territory of India and is or was born within such territory 
of parents habitually resident therein and not established there for temporary purposes only.”’ 
Articles 29 and 80 deal with cultural and educational rights of minorities and 
art, 29(1) provides : 

“Any section of the citizens residing in the territory of India or any part thereof having a 
distinct language, soript or culture of its own shall have the right to conserve the same.” 
The Anglo-Indian community being a racial minority recognised by the Constitu- 
tion also possesses a distinct language which is the English language and possessin 
a distinct langu it has the right to conserve that language. It was ur 
by Mr. Anthony that the right given under this article is not a right to conserve 
a culture in segregation. A culture in order to thrive and flourish must exist in 
freedom, and if the State compels Anglo-Indians to carry on their education 
in their own school without the students being given the right of intermingling 
with other students, testing and comparing their culture with the culture of other 
students, and being given thé right to convey to other students through their own 
language the culture embodied in that language, the right given under art. 29(7) 
to a community would become illusory. In our opinion, it is unnecessary to 
pronounce any opinion on this contention put forward by Mr. Anthony, though 
there can be no doubt that the Constitution has given to a minority under art. 29(Z) 
a real and substantial right to conserve its own language and culture. Then we 
have cl. (2) ofart. 29 with which we have already dealt. Then comes art. 80(1) 
which provides : 

“All minorities, whether based on religion or language, shall have the right to establish 

and administer educational institutions of their choice.” 
Now, not only is a minority given the right to establish and administer educational 
institutions, but the words which must be underlined and emphasised are that the 
educational institutions must be of their own ckoice. It is not open to the State 
+o dictate to a minority what the nature of its educational institution should be. 
It is for the minority itself to decide through what educational institution it would 
be able to conserve the rights given to it under art. 29(7). It is not as if the 
State is helpless before minorities who may set up any kind of educational institu- 
tions. The important corrective that the State has and is that unless 
the educational institution conforms to and complies with the proper rules laid 
down by the State, the State may deny to the educational institution any aid 
from its funds, except where the State is bound to grant aid to any icular 
minority under the Constitution. But the right of the State is not to dictate to 
the minority what the nature of its educational institution should be; its right is 
not to recognise a particular educational institution. 


Then we come to art. 887 which deals expressly with the Anglo-Indian 
community, and it provides : 

“Daring the first three financial years after the commencement of this Constitution, the 
samo grants, if any, shall be made by the Union and by each State specified in Part A or Part 
B of the First Schedule for the benefit of the anglo-Indian community in respect of education 
as were made in the financial year ending on the thirty-first day of March, 1948.” 
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Then there is a provision for reducing this grant and that is: 


“During every succeeding period of three years the grants may be less by ten per cent. 
than those for the immediately preceding period of three years.” 
Finally there is a provision that at the end of ten years from the commencement 
of this Constitution such grants, to the extent to which they are a special concession 
to the Anglo-Indian community, shall cease. Therefore, the grants which the 
Anglo-Indian community is entitled to receive for the purpose of education are 

ts sanctioned by the Constitution and safeguarded by the Constitution, and 
or ten years they are entitled to receive these grants as provided by this article. 
But there is a very important proviso to this article and the proviso is this: 

“Provided further that no educational institution shall be entitled to receive any grant 
under this article unless at least forty per cent. of the annual admissions therein are made available 
to members of communities other than the anglo-Indian community.” 


The Constitution, therefore, prohibits an Anglo-Indian school being run only for 
the benefit of Anglo-Indian students. There is an obligation cast upon an Anglo- 
Indian educational institution to make available to members of communities 
other than the Anglo-Indian community at least 40 percent. of the annual admis- 
sions, This proviso may at first blush seem rather strange, but when one tries and 
understands the reason underlying this proviso, one must come to the conclusion 
that the proviso is of the most salutary character. Without meaning any dis- 
Tes 2ect to the Anglo-Indian community, historically in the past the Anglo-Indians 
took up a particular attitude in this country. They felt that they were nearer 
and closer to the governing class than to the people of this country. By reason of 
race, by reason of language, by reason of social upbringing, they felt that they 
were a sup -rior community to the other communities that resided in this country. 
After Independence the Anglo-Indians realised that their future lay with this 
country and it would bz suicidal on their part if they kept aloofand apart from the 
general national stream. It is in order that the Anglo-Indians should be fitted 
mto the national pattern that this proviso was enacted. No country is more 
aware of the fatal results of separatism than our country, and in order to prevent 
all separatism and all separatist interests the Constitution provided that even 
where Anglo-Indians were given their right to maintain their own institutions and 
to be given a grant, those institutions must not be communal or separationist in 
their charicter and Anglo-Indian students must in their formative period be 
mad. to mix with students of other communities. In this connection it is rather 
interesting to refer to a Constitutional document, which is the minority report 
signed by Sardar Vallabhbhai, on which this article was based, and the great 
Indian leader in presenting this report to the Constituent Assembly points out : 
“In connection with this article we also feel that in this way these institutions might become 
a valuable educational asset which should cater to the growing educational needs of the whole 
nation and not only to those of the Anglo-Indian community.” 
Therefore, what Sardar Vallabhbhai clearly intended was that these schools should 
not be maintained at State expense only for the Anglo-Indian community, but for 
the educational needs of the whole nation. 

With this background and with the provision contained in art. 887, we have 
to consider whether the order of the State contravenes the provision of this article. 
In face of the proviso to art. 887 the State is asking the Anglo-Indian school 
not only not to make available 40 per cent. of the annual admissions which are 
reserved for non-Anglo-Indians, but to prohibit any non-Anglo-Indian from 
entering the school. In other words, the State is asking the Anglo-Indian school 
to disregard the most important provision of art. 887 on which its very right to 
receive the grant is based. In the affidavit the State has given an assurance 
to the school that the Constitutional grant which it is entitled to under art. 887 
will not be discontinued if it complies with the order of Government. However 
solemn the assurance of Government may be, if the school continues to receive a 
grant in contravention of the clear provision of the Constitution, any taxpayer 
would have the right to prevent Government from giving this grant to the educa- 
tional institution. Lf the school does not make available 40 per cent. of its annual 
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admissions to members of communities other than the Anglo-Indian community 
and the Government notwithstanding that gives a grant to the institution, a citizen 
would be entitled to come to this Court and prevent the Government from violating 
the Constitution. Therefore, the assurance of Government is neither here nor 
there. Government cannot give an assurance, the carrying out of which would 
involve the violation of the Constitution. Nor can Government ask an Anglo- 
Indian educational institution to do something which is contrary to the Constitu- 
tion. With regard to this article also the Advocate General had hardly any reply. 
The only answer he gave was that Government was not preventing the lo- 
Indian school from itting non-Angl>Indians. It had made a estion that 
it should open classes in which Hindior other Indian laaguages houli be taught, 
and if the school were to carry out the Government’s suggestion, then it could 
comply with the proviso to art. 887. Mr. Anthony who is the Chairman of 
the Anglo-Indian Board and who appeared for the school pointed out in the first 
instance how utterly impracticable the suggestion of the State was. He said, as 
we have already poin out, that the school had 17 teachers, only one of whom 
knew Hindi, and if parallel classes would be started it would mean gopaon 
of a large number of teachers who would be able to teach in the particular language 
which the school would adopt. But the objection to Government’s suggestion 
is more fundamental than merely a practical objection. As already pointed out, 
under art. 80(1) a minority has the right to establish and administer educational 
institutions of its own choice. The choice of the Anglo-Indian community is 
that it should have a school where the medium of instruction should be English, 
where the teachers should teach through that medium, and where other languages 
‘should not be taught for practical or other considerations. If the school were to 
comply with the Government’s suggestion, then the institution which it will be 
administering would not be a school of its own choice, but of the choice of the State. 
Even if they are to run two institutions, one would be of its own choice and the 
other certainly would not be of its own choice. Therefore, it is not open to the 
State to ask an educational institution to be run in a manner which does not find 
approval of the community which runs it, but which finds approval of the State. 
In the case of minorities other than Anglo-Indians, under art. 80(1) if they establish 
and administer institutions of their choice which do not find favour with Govern- 
ment, the Government could stop giving grant to them. But the position of Anglo- 
Indians is different. “Not only have they been given under the Constitution the 
right to establish and administer educational institutions of their own choice, 
but for ten years under art. 887 they have been given the right to receive the 
grant as provided in that article. Whatever may be the position after ten years 
when the grant ceases, till the grant continues Government cannot make a bargain 
with the Anglo-Indian institution that it would get the grant provided it conforms 
to the directives issued by the State with regards to the running of an educational 
institution. 

In our opinion, therefore, the order issued by Government also offends against 
art. 887. It is clearly incumbent upon the school to admit 40 per cent. of 
non-Anglo-Indians and the Government cannot prevent the institution from 
carrying out its Constitutional obligation. 

A very interesting and a very able argument was advanced by Mr. Palkhivala 
as to the true interpretation of art. 19(2)(a). He argued that our Constitution 
did not merely guarantee the freedom of speech but of expression, and according 
to him whereas speech referred to substance the expression referred to the form, 
and according to him under this article no citizen can be denied the freedom of 
expression which would include freedom to imbibe thought and culture through 
any medium. The question posed by Mr. Palkhivala is a very large one and 
in the view that we have formed that arts. 29(2) and 887 are contravened, 
it is unnecessary to consider this question. We may also mention that it was the 
contention of Mr. Palkhivala that therc was also violation of art. 19(1) (8), 
viz. the right to practise a profession, and according to him a teacher has a right to 
impart education through any language if he can find students who are prepared 
to receive the education from him, and Mr. Palkhivala says that the restriction 
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placed by Government-upon this right of Anglo-Indian teachers is not a reasonable 
restriction. We may also point out that Mr. Palkhivala drew our attention to the 
fact that the only restriction that can be placed by the State as far as art. 19 (1)(a) 
4s concerned is within a narrow ambit contained in cl. (2) of art. 19. It is 
also unnecessary to pronounce anything upon this aspect of the case. We may 
also refer to the contention of the Advocate General that as far as the Bombay 
Education Society is concerned it was a joint stock company and therefore nota 
citizen within the meaning of art. 19 and therefore it cannot claim any right 
guaranteed to citizens under that article. According to him the fact that 
petitioners Nos. 2 and 8 who are directors of the company and who are 
admittedly citizens of this country were also joined as petitioners made no 
difference to the position, that the right claimed was by the company and that 
right was not safeguarded under art. 19 of the Constitution. It was also urged 
that arts. 14 and 15 were contravened by the order. It was urged that there was 
discrimination against English and against students wishing to learn Bee 
the medium of English, and also that equality before the law was denied to Anglo- 
Indian and non-Anglo-Indian students. In our opinion, we are not here concerned 
with the larger question of discrimination or equality before the law. It is sufficient 
for the purposes of the petitioners if the specific right given to them under 
art. 29(2) has been contravened. 

The result, therefore, is that we must hold that the order issued by Government 
is bad on the ground that it contravenes art. 29(2) and 887 of the Constitution. 
We will, therefore, issue a writ against the State preventing it from enforcing this 
order against the school. With regard to Mr. Gujar and Major Pinto, in view 
of our judgment they have a right to have their children admitted to the Barnes 
School, and as Government has prohibited from enforcing that order against 
the school, there is nothing to prevent the school from admitting the children of 
Mr. Gujar and Major Pinto. 

On the ee of costs, Mr. Palkhivala has pointed out that the question we 
have considered was not only a question of t importance, but it involved various 
considerations and it has taken us three days to disiase of these three petitions, 
and therefore he wants us to fix the costs under r. IV-A of Appendix of the 
ey r Side Rules at a sum exceeding Rs. 180. Now, that rule was passed by 
us for a very good reason. We are most anxious that in Constitutional matters 
where a citizen complains of a violation of his fundamental right, he should not be 
pou from coming to this Court in the fear that if he were to lose he would 

ave to pay heavy costs to the other side, and therefore, we have fixed the figure of 
costs at a very modest sum. The two limits laid down in that rule are Rs. 45 and 
Rs. 150, and we have provided that ordinarily the costs should not exceed Rs. 150, 
This is undoubtedly a case which is not an ordinary case, and therefore to the 
extent that Mr. Palkhivala asks us to award costs higher than Rs. 150, he is per- 
fectly within his right. But even so, when we fix costs exceeding the sum of Rs. 150, 
we must constantly bear in mind the right of the cittzen to come to this Court 
without that feeling that he would be mulcted in heavy costs in case his contentions 
were not upheld by the Court. In this case it is the citizen who has succeeded and 
the State which has lost. We may have a case tomorrow where the State might 
succeed and the citizen loses. Whatever principle we lay down today with regard 
to costs must bind in fairness not only the State but also the citizen, and therefore 
in the larger interest of citizens fhemselves and in order to protect their constitu- 
tional rights, we think it would be wrong to ask the State to pay very heavy costs 
in this case. We, therefore, think that the proper costs that the State should pay 
to the petitioners would be Rs. 1,000. Costs will be in one set for all the three 
petitioners. The three petitions will be consolidated. 


Order accordingly. 
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Before the Hon'ble Mr. M. O. Ohagla, Ohiaf Justice, and Mr. Justios Tendolkar. 


SARDAR JORAWARKHANJI LATIFKHANJI v. THE STATE OF BOMBAY.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 6(8), 7, 8(2)t— 
Landlord and tenant—Rent payable by tenant to landlord—Rats of rent so poyable—Fiwation 
of rent by statute—Rent payable by share in crop—Conwnutation of orop share inio equivalent 
money payment—Basis of comemuiation by Government—Such basis to have relation to 
orop value—Fisation of monsy payment on the basis of assessmeni—Suoh faction not vakd— 
Notification, tewalkidsty of. . 

The Bombay Tenancy and Agricultural Lands Act, 1048, by its s. 6(1) fired the rate at 
which the tenants of agricultural land (vix. Batha land) were to pay rent by a share of the 
crop raised at one-third. By a notification issued under s. 6(%) the Government of Bombay 
fixed the rate at one-sixth of the crop raised. Then by & second notification, issued under 
s. 8 of the Act, the Government ordered that the rent should be fired in cash instead of in 
kind, and by another notification, it fixed the rate at three times the amount of assessment 
on the land. A question having arisen whether the third notification was valid :— 

Hold,(1) that the notification fixed the rate without taking into consideration the yield 
of the crop, the agreement between the landlord and the tenant as to the payment of the 

5 crop-share, the market value of the crop ab a particular time, and the kind or the quality 
of the crop that might be grown on the land; 

(2) that what the Government had done by issuing the notifloation was to deprive the 
landlord of his right to receive the rant fixed under the agreement with the tenant subject 
to the maximum without the tenant complaining that that rent was not a reasonable rent 
and without the reasonable rent being property determined as laid down by the Act; and 

(8) that the notification was bed and invalid, as it did not fall within the ambit of s. 8(2) 
of the Act. 

Section 8(1) of the Bombay Tenancy and Agricultural Lands Act, 1948, gives the power 
to the Government to declare that the rents which were payable by tenants in crop or in 
kind should be commuted into cash. Hence, once the notification is issued under the sub- 
section, there is no longer any obligation upon the tenant to pay the rent by giving to the 
landlord a share in the crop which he has grown, but the obligation is to pay the rent in cash. 


“Decided, March 9, 1954. Special Civil time to time, by notification in the ial 


No. 2818 of 1058. Gassito, declare that rents payable or 

The sections run thus: partly as a crop share in any area to which the 

. Masi rent. (1) Notwithstanding notification applica shal, with effect from a 
any agreement, usage, or order of a date specified In the notifloation, which shall 


Court or any law, the maximum rent pe, not be earlier than six months fram the date 
by a tenant for the lease of any land not, of the notifloation, be commuted into cash 
in the case of an irrigated land, exoeed one- rent. 

fourth and in the case of any other land exceed (2) The State Government may also by 
one-third of the crop of such land or its value notification in the Offotal Gasstts in respect of 
as determined in the prescribed manner. any specified area fix the rate of oommutetion. 


of the maximum rent payable by the tenants the Mamlatdar in the manner 
of lands situate in any partionler aren or an | amount 80 shall not exceed 
fix such rate on any o suitable basis as the rent at the maximum rate fixed under 
thinks fit. section 6 and shall not be altered for a od 
(8) Where a lower rete of the maximum of five years fram the date on which ib was 
rent is fixed under sub-section (2), the land- determined : - 
lord shall be entitled to reduce, in proportion Provided that the Mamlatdar may, during 
to the rate so lowered, any contribution which the said period of five years, reduce the rent 
he is liable to make towards the cost of culti- Da i tonde, to hin by ee 
vation of the land under any agreement, usage, is that on account o rioration 
decree or order of a Court or any law. Ob Fe LA T re ee a 
7, Reni. The rent le by a tenant the control of the tenant the land has 
akad hini o at kee d, upone oe ey es 
section 6, be the rent upon 
such tenant and his landlord or in the absence (3) Notwithstanding contained 
of any such agreement the rent payable im an; usage, dearee or order of a 
acoording to the usage of the locality or if Court no landlord in any area in of 
there is no such agreement or usage, ar where which a notification has been i under 
there is 


is a dispute as regards the reasonableness mb seton U enu pere e E 
b le +o crop-share or excess o commuted 

rent payab spans i such agree- mi } = 

Commutation of orop share in reni into notification under sub-section (1). 


ar 
j 
Ẹ 
l 
4 
i 
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The sub-section does not lay down what is to be the rate of commutation or how the cash 
rate is to be determined on the besis of the crop share to which the landlord is entitled. 

Under s. 8(2) of the Act the power of the Government is to fix the rate of commutation. 
Commutation in its plain grammatical meaning as used in the context is a payment in money for 
payment in kind. What the Government is empowered to do is to fix, as it were, the rate 
of exchange between. the two commodities mentioned in the sub-section. On the one hand is 
the crop which the tenant grows, on the other hand is the cash or the money. The Govern- 
ment 1s given wide power to determine how the tenant should pay to the landlord rent in 
money instead of in kind which he used to pay before the issue of the notification under 
s. 8(7). The power to fix the rate of commutation must necessarily imply that that power 
must be exercised bearing in mind that there should be a reasonable relationship to the valuo 
of the crop in fixing the money value of that crop. The whole object of the sub-section is 
to provide @ machinery whereby the rate of exchanges should be determined, which cannot 
be done if one is to ignore or overlook the value of the commodity which is being exchanged 
into monsy. 

The Legislature ‘never intended that once the maximum rent was fixed under a. 6(2) it 
was open to Government under s. 8(2) farther to reduce or lower that maximum rate. The 
maximum rent having already been fixed, s. 8 merely provided the machinery whereby 
the landlord should be in a position to receive that maximum rent under s. 6(8). 

Section 7 is the only section which imposes a liability upon the tenant to pay rent and 
which confers a right upon the landlord to recover rent from the tenant. It is the key 
section in the Aot as far as the question of rent is concerned. It imposes a liability upon the 
tenant to pay the rent agreed upon between him and the landlord. This agreement is 
subject to the maximum rate fired under s. 6(2) ; in othar words, there is no liability upon 
the tenant to pay evan the agreed rent if that agreed rent is in excess of the maximum fixed 
under s. 6 ; but if the agreed rent does not exceed the maximum rent he is liable to pay that 
rent, subject to the exception that even though the agreed rent may conform to the maxi- 
mum rent the tenant has a right to contend that that rent is not a reasonable rent and get 
the reasonable rent determined by the Mamliatdar under s. 12. 

Chimanlal Dipshand v. Bombay State!, referred to. 

Reading ss. 6, 7 and 8 together it is clear that the landlord is entitled to receive the maxi- 
mum rent fixed under s. 6(8) subject to its being reduced on the ground that it is not reason- 
able, and he is entitled to receive that rent either in the shape of crop or in its money equiva- 
lent ab the rate fixed by the State. 

The only power of the Government under a. 6(2) is to fix any rate which ib thinks proper, 
but that power does not extend to fix arbitrarily whet the landlord should receive in place 
of a share in the crop grown by the tenant. 

Under s. 8(2) the power of the Government is merely to fix the rate of commutation, and 
if Government does not fix the rate of commutation, then the power is conferred upon the 
Mamlatdar to fix the amount of commutation, and the amount which he has to determine 
shall not exceed the maximum rate fixed under s. 6, and shall not be altered for a period of 
five years from the date on which it was determined. The fixing of the rate by Government 
is not mado subject to the maximum for obvious reasons, because as the Government was 
merely laying down the exchange rate, as it were, it was unnecessary to provide thet that 
should not in any case exceed the maximum. Where, however, power ia given to the 
Wamlatdar not to ftx the rate but to fin the amount, ib was necessary for the Legislature 
to provide that in fixing the smount the Mamlatdar should bear in mind the maximum 
rent determined under s. 6. In determining the amount of commutation the Mamlatdar 
must take into consideration all the relevant factors which would help him to decide that a 
proper and fair rete of exchange as between a particular crop and tle cash value of tb 
should be. 

In s. 6(2) Government has been given the power to fix the maximum rent on the basis 
of crop share or any other suitable basis. The language of s. 8(2) shows that the only power 
conferred upon Government is to fix the rate of commutation. It does not confer power 
upon Government to fiz the value of the crop on any suitable basis it thinks fit. The power 
conferred upon Government is not to fix any rate but to fix the rate of commutation. 
Warrs in the nature of certiorari, prohibition and mandamus. 

The petitioner Jorawarkhanji Latifkhanji was the talukdar of several villages, in the 
Dholka taluka, of which the village of Varna was one. The village in question oon- 
tained about 1285,26 acres of Batha lands which the petitioner had let out to tenants 
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on the basis that he was to receive by way of rent a certain share of the crops raised. _ 

In 1949 the Government of Bombay passed the Talukdari Tenure Abolition Aot 
(Bom. LXT of 1949), by which the petitioner lost his talukdar’s rights over the. 
village of Varna. On March 2, 1951, the petitioner applied to the Bombay High 
Oourt for a declaration that the Act was ultra vires, but the petition was dismissed 
on December 6, 1951. 

Meanwhile, the Bombay Legislature passed in 1948 the Bombay Tenancy and 
Agrioultural Lands Act, a the Act was made applicable to the of Dholka, 
including the Varna village. Under s. 6 of the Act a maximum of one-third share 
of crop was permitted at first to be taken by way of rent by the landlord in respect 
of the Baths lands in Varna, but on November 1, 1952, the Government issued a 
notification, by which the share of crop payable by way of rent was reduced to 
one-sixth. It ran as follows :— 


Ravon Dapaprecenr. 
Bombay Castle, 1st November 1958. 
Bomeay Tamancy AND AGQBIOULTURAL Lanps Aor, 1948. 

No. 3490/49-IV (a}—In exercise of the powers conferred by sub-section (8) of s. 6 of the 
Bombay Tenancy and Agricultural Lands Act 1948 (Bom. LXVII of 1948) and in supersession 
of Government Notifloation in the Revenue Department, noted im the margin the Government 
of Bombay is pleased to fix in the case of land whether irrigated or not one-sixth of the crops 
of such land or its value as determined in the prescribed manner as the maxtmum rent payable 
by tenants of lands situate in the areas specified in the schedule appended hereto. 


On the same date, the Government of Bombay issued another notification under 

8(1) of the Act, by which it was declared that the rents payable wholly or partially 
1 a orop-share should be commuted into cash rent with effect from August I, 1953. 
It ran thus :— 

Ravexcm DIPARTHONT. 
Bombay Castle, 1st November 1962. 
Bompay TEMANOY AND AGRICULTURAL Lamps Act, 1048. 

No. 8465-49. In exercise of the powers conferred ‘by sub-section (1) of section 8 of the 
Bombay Tenancy and Agricultural Lands Act 1948 (Bom. LXVII of 1948) the Government of 
Bombay is pleased to declare that the rents payable wholly or partly on a crop share in’ the 
Villages specified in column 8 of the schedule appended hereto to which the Notifloation shall 
apply, shall with effect from the lst August 1958, be commuted into cash rent. 


Schedule. 
Name of District. Name of Taluka, Name of villages. 
“yet, - 2 8 
Ahmedabad. ; Dholka. (1) xax Ss (8) ox 


(8) Varna, (4) xxx 
Sii with the above notification the Government issued a circular by 
which the attention of the Collectors of Ahmedabad and Sabarkantha was invited 
to the POuAGNGON. It was in the following terms: 
Rent : Ahmedabad. 
Conversion of crop shares into cash under 
section 8 (1) of the Bombay Tenancy and 
Agricultural Lands Act 1948. g 


GovmanwanT oF BOMBAY. 
Ravaror DEPARTMENT. 
Oiroular No. 8465/49. 

Bombay O 1st November 1953. 
` Otroular of Governmeni. : oe 
Attention of the Collector of Ahmedabad and ...is invited to Government Notification 
No. 8465/40, dated lst November 1952 appearing in Part IV-B of the Bambay Government 
Gaxotte, dated the 6th November 1952 (copies enalosed). They are requested to instruct the 
Mamiatdars and the Mahalkari concerned to exhibit the copies of the Notification in the regional 
language ab prominent places in the villages concerned and also to arrange to give wide pobli- 
city to the contents of the Notiflcation in the villages by beat of drum for three consecutive 
days. The Collectors are requested to report to Government before 1st December 1952 the date(s) 
on whioh this is done. 
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2. The Mamlatdars and the Mahalkari concerned sFould be asked to apprise the landlords 
of the necessity of making applications in Form 1 appended to the Bombay Tenancy and Agri- 
cultural Lands Rules, 1949, to the Mamlatdar or the Mahalkari or the Aval Karkun concerned 
for commutation of crop share rent into cash within three months from the date of the pobli- 
cation of the- Notification in the regional language. The Mamlatdar, the Mahalkari or the Aval 
Karkun should be directed to determine as quickly as possible the rates of communtation in the 
manner prescribed in sub-rules (4) and (5) of the Bombay Tenancy and Agricultural Lands 
Rules 1949. 

3. The Mamlatdars and the Mahalkari concerned should also be asked to seo that no land- 
lord recovers any rent by way of crop share or in excess of the commuted cash rent after the date 
specified in the Notification and advise the tenants to seek relief under section 10 of the Bambay 
Tenancy and Agricultural Lands Act, 1948, 2f rent by way of crop share or in excess of the com- 
muted cash rent is recovered. A 

By order of the Governor of Bombay. 
Bd. 5. G. SAWANT. 
Assistant Secretary to Government. 
Goverhment Circular Revenue Department No. 8465/49. dated the lst November 1952. 

In pursuance of the above notification circulars in the regional language, viz. 
Gujarati, dated November 8, 1952, were published by beat of drum. The Mamlatdars 
and Mahalkaris also requested the landlords of the area to file their applications 
for commutation of crop share rent into oash rent within three months. 

Accordingly the petitioner applied to the Mamlstdar in due time. During the 
Lied of the application, the Government of Bombay issued another notification 

ted October 29, 1953, whereby in pursuance of the power vested in it by s. 8(2) 
the Government fixed the rates of commutation, with effect from August 1, 1953, 
the rate of commutation at three times the amount of assessment on the lands in 
Varna. It ran as follows :— 

Thursday, 29th October 1953. 


Ravanus DAPARTMENT. 
Bombay Castle, 89th October 1958. 
BOMBAY TENANOY AND AgmicuLTUBAL Lamps Act, 1048. 

No. 8465/49. In exercise of the powers conferred by sub-section (2) of s. 8 of the Bombay 
Tenancy and Agricultural Lands Act 1948 (Bom. LXVII of 1948), the Government of Bombay 
is pleased to fix in respect of the villages specified in schedule I appended hereto in the Dholka, 
Dhandhuke and Viramgam talukas and Sanand Mahal of the Ahmedabad District to whioh 
Government Notification, Revenue Department No. 8465/49 dated the lst November 1952, 
applies the rates of commutation as specified in Schedule II appended hereto with affect from 
Ist August 1953. f 

Schedule I 
1. The villages of Dholka. _ . & The villages of Dhandhuka taluka. 
(1) xxx (2) xxx (3) Vama ox. ` um. 

8. The villages of Virangam taluka. 4. The villages of Sanand Mahal. 

xox beeen od 


Schedule IL - 
Rates of commutation. : - 
(1) In respect of Jirayat lands, three -times the assessment levied or leviable according as 
the lands are fully assessed or totally or partially exempt from payment of assessment. 
(3) ooann 
Along with the above notification, a circular was addressed to the Collector 
of Ahmedabad in the following terms: - 


Attention of thè Collector is invited to the Government Notifloation No. 8465/49 and 
No. 8465/49 (a) dated 20th October 1958 appearing in the Bombay Government Gazette Extra- 
ordinary dated the 29th October 1058 No. 4485/49. In exercise of the powers conferred by sub- 
section (2) of section 8 of the B.T. and A. Lands Aot 1948 (Bom. LXVII of 1948) the Government 
of Bombay is pleased to fix in respect of the villages specified in Schedule I appended bereto in 
the Dholka, Dhandhuke and Viramgam talukes and Sanand Mahal of Ahmedabad District to 
which Government Notification, Revenue Department No. 8465/49 dated lst November 1952 
applies tho rates of commutation as specified in Schedule appended hereto with affect from lst 
August 1953, 
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Schedule IL. 
In respect of Jirayat lands, three times the assessment levied or leviable as the lands are 
fully assessed or totally or partially exempt from payment of assessment. 
By order and in the name of the 
Government of Bombay. 
Bd. S. N. SARDESAI. 


The orop-share in respect of the Batha lands which were included in the jirayat 
lands in Varna came to Rs. 70,371-3-6 for the year 1950-51, co nding with 
Samvat year 2007, on the basis of one-third of the crop under s. 6 of the Bombay 
Tenancy and Agricultural Lands Act. The rent on the basis of one-sixth of the 
value of the crop came to over Rs. 3,500. The total assessment in respect of the 
lands was Rs. 1,755-2-9 per annum. Thrice the amount of assessment came to 
Ra. 5,265-8-3, which the petitioner stood to receive under the impugned noti- 
fication, during samvat year 2007. 

In December 1953 the petitioner applied to the High Oourt alleging that the 
notification dated October 29, 1953, was bad, ulira vires, void, invalid, illegal and 
inoperative in law, and prayed for a writ in the nature of certiorari or other writ, 
direction or order under art. 226 of the Constitution of India calling for the records 
and quashing and setting aside the notification, for a writ in the nature of prohibition 

ining the Government or its officers from taking any steps under the noti- 
fication, and a writ in the nature of mandamus directing the Government or its 
officers to forbear from aoting upon or taking any steps in enforcement of the noti- 
fication. 

The application was heard by a bench consisting of Chagla O. J. and Tendolkar J. 


N. A. Palkhivala, with Dizit Maneklal & Oo., for the petitioner. 
M. P. Amin, Advocate General, and G. N. Joshi, with [title & Oo., for the oppon- 
ents. 


Cuaaua C. J. This is a petition challenging a notification issued by Government 
on October 29, 1953, under s. 8(2) of the Bombay Tenancy and Agricultural Lands 
Act, 1948. The petitioner is a taluqdar of several villages in the Dholka taluka in 
the Ahmedabad 1 istrict, including the village of Varna. On November 1, 1952, 
Government issued a notification under 8. 6(2) of the Act and it fixed the maximum 
rent at one-sixth of the crop value instead of one-third as pravided by s. 6(1). On 
November 1, 1952, Government issued a notification under 8. 8(1) of the Act declar- 
ing that the rents payable wholly or partly as & crop share in the villages specified 
in column 3 of the Bchedulé appended to that notification, which included the village 
of Varna, shall, with effect from August 1, 1953, be commuted into cash rent 
On the game date Government issued a circular drawing the attention of the Col- 
lector of Ahmedabad to the notification which it had ed with regard to the 
commutation of crop share, and in this circular it points out that the Mamlatdars 
and the Mahalkari concerned should be asked to apprise the landlords of the neces- 
sity of making applications in Form I appended to the Bombay Tenancy Act to the 
Mamlatdar or the Mahalkari or the Aval Karkun concerned for commutation of 
crop share rent into cash within three months from the date of the publication of 
the notification in the regional language. The Mamlatdar, the Mahalkari or the 
Aval Karkun were directed! to determine as quickly as possible the rates of oom- 
mutation in the manner prescribed in sub-rr. (4) and (5) of the Bombay Tenancy 
and Agricultural Lands Rules, 1949. The petitioner made the necessary application 
and the proceedings were pending before the Mamlatdar. In the meanwhile on 
October 29, 1953, the Government issued the notification which is challenged by 
this petition, and by that notification which was purported to have been issued under 
s. 8(2), Government fixed the rates of commutation as specified in Sch. TI appended. 
to that notification with effect from August 1, 1953, and the rate in Sch. II is the 
following :— 

“In respect of Jirayat lands, three times the assessment levied or leviable according as 
ths lands are fully assessed or totally or partially exempt from payment of assessment.” 
Therefore, briefly, the Ton as far as the petitioner is concerned is that under 
s. 6(1) he became entitled only to one-third of the crop share and this crop share 
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has been valued by the petitioner at Re. 70,371-3-6. When the notification was 
iasued by Government under s. 6(2) and the basis was reduced to one-sixth, the 
amount of rent which he became entitled to receive from the tenant in terms of 
cash was reduced to Re. 35,000, and it is now pointed out that if the petitioner is 
now to reosive cash rent on the basis fixed by Government, viz. three times the 
assessment, the amount would come to Re. 5,265-8-3. 

The question that we have to consider and determine is not from the point of 
view of the loss sustained by the landlord, but from the point of view of the power 
of Government to issue the particular notification under s. 8(2). Our attention has 
been drawn to a judgment recently delivered in the case of Chimanlal Dipchand v. 
Bombay State, and the Advocate General has particularly emphasised the observa- 
tions in the judgment that the Act we are considering is an ameliorative measure 
and that we must not overlook that this legislation was put upon the statute book 
in order to improve the economic and social conditions of peasants. We must 
constantly bear that objective in mind, but even bearing that objective in mind 
wo have got to consider whether the Legislature has empowered the Government 
to issue the particular notification that'it has. In that case we were called upon 
to consider the validity of a notification issued under s. 6(2),and we held that Govern- 
ment had the power to vary the maximum fixed under s. 6(1) from time to time and 
to fix any maximum it thought proper, and also to fix the maximum not only on 
the basis of crop share but on any other suitable basis. 

Now, the scheme of s. 8, which we have to consider in this case, is, in our opinion, 
fairly clear. Section 8(1) gives the power to the Government to declare that the 
rents whioh were payable by tenants in crop or in kind should be commuted into 
cash. Therefore, once the notification is issued under s. 8(1), there would beno longer 
an obligation upon the tenant to pay the rent by means of giving to the landlord 
a share in the crop which he has grown, but the obligation would be to pay the rent 
in cash. Section 8(1) does not lay down what is to be the rate of commutation or 
how the oash rent is to be determined on the basis of the crop share to which the 
landlord is entitled. It was for that purpose that the Legislature enacted s. 8(2). 
Under s. 8(2) the power of the Government is to fix the rate of commutation. Com- 
mutation in its plain grammatical meaning as used in this context is a payment in 
money for payment in kind, and what the Government is empowered to do is to 
fix, as it were, the rate of exchange between the two commodities mentioned in 
this sub-section. On the one hand is the crop which the tenant grows, on the other 
hand is the cash or the money, and the Government is given wide power to determine 
how the tenant should pay to the landlord rent in money instead of in kind which he 
used to pay before the issue of the notification under s. 8(1). In our opinion, the 
power to fix the rate of commutation must necessarily imply that that power must 
be exercised bearing in mind that there should be a reasonable relationship to the 
value of the crop in fixing the money worth of that crop. Itis impossible to contend 
that when you are fixing the value of the crop in terms of money you should pay no 
attention whatsoever to the quantity of the crop raised, to the quality of the orop, 
or to ita value. The whole object of s. 8(2) is to provide a machinery whereby the 
rate of exchange should be determined, and you cannot determine a rate of exchange 
if you ignore or overlook the value of the commodity which you are exchanging into 
money. Now, what the Government has done in this case is to fix the rate of 
commutation as three times the assessment. The lands in question were surveyed 
for the purpose of assessment more than 25 years ago and the assessment was fixed. 
on the hae of the lands as they were at that time. Undoubtedly, the fertility of 
the land, the crops grown, and other factors were taken into consideration in ee 
the assessment, but that, as we said, was more than 25 years and a great 
of history has been written in our country in the last 25 years. Today when Govern- 
ment fixes the rate of commutation on the basis of assessment, it is impossible to 
contend that the assessment would have any bearing whatsoever upon the value 
of the orop grown on the land which bears a particular assessment, and Government 
is very frank about it because in its affidavit it has accepted the position as they have 
denied the petitioner’s submission that it was incumbent upon Government to fix 
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a rate which bore a reasonable proportion or relation to the value of the crop share 
commuted. Therefore, the notification that is being issued fixing the rate is without 
taking into consideration the yield of the crop, without taking into consideration 
the agreement between the landlord and the tenant.as to the payment of the crop 
share, without taking into consideration the market value of the crop at a icolar 
time, and also without taking into consideration the kind or the quality of the oro 
that may be grown on the land. A flat rate on the basis of asseasment is fixed, 
although on a particular land rice might be grown, on another land wheat might be 
grown, on a third land sugarcane or cotton might be grown, and there may be a 
particular land which may be fallow or warkas. 

In substance, what Government has done is, by availing iteelf of the machinery 
provided under s. 8(2), substantially to lower the maximum whioh it itself has fixed 
under s. 6(2) of the Act. In our opinion the Legislature never intended that onoe 
the maximum rent was fixed under s. 6{2) it was open to Government under s. 8(2) 
further to reduce or lower that maximum rate. The maximum rent having already 
been fixed, s. 8 merely provided the machinery whereby the landlord should be in 
& position to receive that maximum rent fixed under s. 6(2). That position is obvious 

„if one were to look at the provisions o£ 8. 7. As we had oocasion to’ point out in 
the earlier judgment to which reference has been made, s. 7 is the only section which 
imposes a liability upon the tenant to pay rent and which confers a right upon the 
landlord to recover rent from the tenant. It is really the key section in this Act 
as far as the question of rent is concerned, and that section imposes a liability upon 
the tenant to pay the rent agreed upon between him and the landlord. This agree- 
ment is subject to the maximum rate fixed under s. 6(2); in other words, there is 
no liability upon the tenant to pay even the agreed rent if that agreed rent is in 
excess of the maximum rent fixed under 2.6; but if the agreed rent does not exceed 
the maximum rent, he is liable to pay that rent subject to one exception that even 
though the agreed rent may conform to the maximum rent the tenant has a right to 
contend that that rent is not a reasonable rent and get the reasonable rent deter- 
mined by the Mamlatdar under s. 12. Now, what the Government has done by 

“issuing this notification is to deprive the landlord of his right to reseive the rent 
fixed under the agreement with the tenant subject to the maximum without the 
tenant complaining that that rent is nat a reasonable rent and without the reasonable 
rent being properly determined as laid down by the Act. Under s. 6(2), as already 
painted out, the landlord is entitled to receive a maximum of one-sixth of the crop 
share: The Government purporting to fix the rate of commutation under s. 8(2) 
reduced the maximum by fixmg an arbitrary rent which has no relationship what- 
soever ta the value of the orop. Therefore, the landlord is deprived of his right 
to receive the rent under s. 7 although the Legislature has not made s. 7 
subject to s. 8(2), as it has made that section subject only to the maximum rate fixed 
under s. 6. Therefore, reading es. 6,7 and 8 together, it is clear that the landlord 
is entitled to receive the maximum rent fixed under s. 6(2) subject to ita being reduced 
on the ground that it is not reasonable, and he is entitled ta receive that rent either 
in the share of the crop or in its money equivalent at the rate fixed by the State. 
But what he is entitled to receive is the money equivalent of the crop and nat some- 
thing else. The only power of the Government under s. 8(2) is to fix any rate which 
it thinks proper, but that power does not extend to fix arbitrarily what the landlord 
should receive in place of a shre in the crop grown by his tenant. What Government 
in effect says to the landlord by this notiñoation is, “You are entitled:to receive 
one-sixth of the crop share. Instead of your receiving that one-sixth I will decide 
that you will only receive three times the asseasment.” The Government does not 
even purport to tell the landlord that according to Government the value of the - 
one-sixth share to which he is entitled is a particular figure. 

Section 8(2) may be further looked at to see what the powers ofthe Mamlatdar are ` 
and how the powers of the Mamlatdar are different from the powers of the State 
Government. The power of the State Government is merely to fix the rate of 
commutation, andif Government does not fix the rate of commutation, then the 
power is conferred upon the Mamlatdar to fix the amount of commutation and the 


amount which he has to determine shall not exceed the rent at the maximum rate 
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fixed under s. 6 and shall not be altered for a period of five years from the date on 
which it was determined. Now, the fixing of the rate by Government is not made 
subject to the maximum for obvious reasons, because as Government was merely 
laying dawn the exchange rate, as it were, it was unnecessary to provide that that 
should in any oase exceed the maximum. But when power is given to the Mamlatdar 
not to fix the rate but to fix the amount, it was necessary for the Legislature to 
provide that in fixing the amount the Mamlatdar should bear in mind the maximum 
rent determined under s. 6. Rules have been framed under the Act for the guidance 
of the Mamlatdar in fixing the amount of commutation and these rulea are very 
significant. Rule 5(5) provides : 
“After holding the necessary inquiries under sub-rule (4), the Mamlatdar shall determine— 
(a) the actual yield of the crop subject to the provisions of rule 3; 
(b) the share of the crop to which the landlord is entitled subject to the provisions of sec. 6 
and fix the commuted cash rent in accordance with the provisions of rule 3.” 


Turning to r. 3, it provides : 

“(1) For the purpose of firing the maximum rent payable in respect of any land under sub- 

section (1) of section 6 the total yield of the land or ita value shall be determined by the Mamlatdar. 
. (2) Such yield shall be determined on the basis of the rates estimated on either of the follow- 
ing whichever may be lower :— 

(a) the quantity of average yield per acre of that crop as arrived at by actual cropouttng 
experiments undertaken by the revenue or agricultural department or by both in that year 
in or near that local area ; 

(b) the actual yield per acre agreed to by the landlord and the tenant. 

(3) The value shall be calculated on the basis of the average market price for the month of 
January to March as recorded in Talukas Form XVIII-A given in the Manual of Revenue Acoounts.’” 
Therefore, the Mamlatdar in determining the amount of commutation must take 
into consideration all the relevant factors whioh would help him to decide what a 
proper and fair rate of exchange as between a particular crop and the cash value of 
it should be. Is there any ground for nace that whereas the Mamlatdar is 
bound to take these relevant factors into consideration in fixing the amount of 
commutation, the Government can ignore all these factors in determining the rate 
of commutation? Whether it is the rate of commutation or the amount of oom- 
mutation, the object of determining either is the same and the object is that the 
landlord should receive a proper money equivalent for the share in the crop which 
he is no longer entitled ta collect by reason of the notification issued under s. 8(Z). 
The Government does not dispute that the Mamlatdar, if the inquiry had gone on 
before him, would have taken all these factorsinto consideration, but its contention 
is that however muah the Mamlatdar may be bound to weigh and consider these 
factors as far aa the Government is concerned, it has unfettered power to determine 
any rate of commutation which it thinks proper. 

Now, there is one other important aspect of the matter which arises from the 
manner in which s. 6(2) ia drafted and s. 8(2) is drafted. In s. 6(2) Government 
has been given the power to fix the maximum rent on the basis of crop share pond 
other suitable basis, and in the earlier case to which reference has been made, 
regard to certain lands Gavernment fixed the maximum rent on the basis of aasess- 
ment and that basis was challenged, and we pointed out that the Legislature had 
conferred power upon Government not only to fix the maximum rent on the basis 
of the crop, but on any other basis it thought proper. When we look at the language 
of a. 8(2), the only power conferred upon Government is ta fix the rate of commutation. 
It does not confer power upon Government to fix the value of the crop on any suitable 
basis it thinks fit. The misapprehension of Governments position lies in this that 
Government thinks that the rate of commutation referred to in s. 8(2) is any rate 
irrespective of the value of the crop. The power conferred upon Government is 
‘not to fix any rate, but to fix the rate of commutation, and in no view of the oase 
` oould it be said that when Government fixed the rate on the basis of the assessment 
of the land concerned it was fixing a rate of commutation. What it was doing was . 
to fix a rate and compelling the landlord to receive his one-sixth share on the basis 
of that rate, which rate as already pointed out had no relationship whatsoever 
to the value of the orop. 
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In our opinion, therefore, the notification is bad and invalid as it does not fall 
within the ambit of s. 8(2) and s. 8(2) does not empower Government to issue the 
notification challenged by the petitioner. 

There is one other aspect of the matter which also might be looked at, and that 
aspect is of same importance although it is nat necessary to decide it. Mr. Chhatra- 
pati, who appears for other petitioners who have also challenged a similar notification, 
contends that the State Government, when it issued ita direction to the Collector, 
definitely made up its mind that it did not want to fix the rate of commutation and 
that therefore the amount of commutation should be determined by the Mamlatdar. 
The power of the Mamlatdar to fix the amount of commutation only arises in the 
event of the State Government not fixing the rate of commutation, and what is 
urged is that the power of the Government to fix the rate of commutation came ta 
an end as soon as Government announced ite decision not to fix the rate of oommuta- 
tion, appointed the Mamlstdar to take the necessary action under the rules, pro- 
ceedings were initiated, applications were filed by the Jandlards, and the necessary 
steps were taken in order to enable the Mamlatdar to determine the amount. It is 
while these proceedings were pending before the Mamlatdar that the State Govern- 
ment stepped in and issued a notification fixing the rate. Now, proceedings before 
the M tdar are very important proceedings from the point of view of the landlord 
and also from the point of view of the tenant, because these are judicial or quast- 
judicial proceedings, and under s. 74 œ right of appeal is given from the decision 
of the tdar to the Colleotcr and there is a right of revision to the Revenue 
Tribunal under s. 76, and what Mr. Chhatrapati says is that Government cannot 
by an executive fiat put an end to judicial proceedings which were started at their 
own initiative. It is said, and with considerable force, that it was open to Govern- 
ment not to allaw these proceedings to be initiated; it could have exercised ita 
power and fixed the rate; but once it allowed these proceedings ta be initiated, 
the Government had no right to interfere with those judicial proceedings and to 

vent a decision being arrived at by the Mamlatdar, which decision can be ohal- 
Dre before the s te Court constituted by the Collector or in revision before 
the Revenue Trib ; and therefore what is said is that the only proper method of 
determining the amount of commutation, once the proceedings are initiated before 
the Mamlatdar, is the method laid down in the Act itself which is the order of the 
Mamlatdar under s. 70 subject to the rules framed and the power of the Collector 
and ultimately the Revenue Tribunal to uphold or change or vary that order. As 
we said before, in view of our decision on the main point by Mr. Palkhivala, 
it is unnecessary to decide whether the notification is bad on the ground that 
by the notification Government has interfered with judicial or quast-judicial pro- 


The result is that we must hold the notification to be invalid, and issue a writ 
against the State proventing the State from enforcing the notification. The State 
to pay the costa af the petiticn. 

me order on the same grounds in Special Civil Applications 42, 185, 315, and 
316 of 1954. 

In Special Civil Application No. 382 of 1954 alsa we: make the same order on the 
ame grounds, as Mr. Chhatrapati does not challenge the notification of November 1, 
1952. 


Order accordingly. 
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INCOME TAX REFERENCE. 


Before the Hon'ble Mr. M. O. Chagla, OMef Justios, and Mr. Justios Tendolkar. 


WALLACE BROTHERS & CO., LTD. v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY CITY.* 


Indian Incoms-tam Act (XI of 1922), Secs. 490, 494, 48—Aasesses holding shares in B company 
recetwwing dividend in respect of shares—Apphoation for refund under s. 494 by assessoe in 
respect of dividend inoome—Relsef from double tawatton granted to assesses in respect of dividend 
incoms—B company given relief from double taxation, in respect of same dividend tnooms, in 
larger amouni— Whether Income-iax Deporiment entitled to ssi off double income-taw relief 
obtained by assesses through B company against relief to which assesses actually entitled. 

The scheme of s. 490 of the Indian Income-tax Act, 1922, is that an assesses is deemed to 
have received relief ab the rate ab which the company of which he is the shareholder has 
received it in respect of the dividend income. But that is not the actual relief to which ho 
is entitled, and if it is found that the actual relief to which he is entitled is less than what the 
company obtained, then the law provides for his having to make good the difference between 
the relief which he is deemed to have received under s. 490(1) of the Act and the relief to 
which he is actually entitled under s. 490(%) of the Act. 


Watuaow Brothers and Co., Ltd. (assessee), which was incorporated in the 
United Kingdom, did business in India and Burma. The assessse held a large 
block of shares in the Bombay Burma Trading Corporation, Ltd., which was in- 
corporated under the Indian Companies Act, and which derived its moome from 
India, Burma and the United Kingdom. 

In the year of assessment, 1939-40, the year of account being April 1938 to March 
1939, the agseasee company received dividends in respect of the shares held by it 
in the Bombay Burma Trading Corporation, Ltd., amounting to Re. 6,86,279. In 
the assessment made on the assessee company the gross taxed dividend which was 
taken into consideration by the Income-tax Offoar was Ra. 8,04,266 from the Bombay 
Burma Trading Oorporation, Ltd., and the credit for the tax deducted at source in 
t of that dividend was Ra. 1,17,987. 

he assessee made an application under s. 48 of the Indian Income-tax Act, 1922, 
claiming supplementary refund under s. 49-A. of the Aot on income from dividend 
of the Bombay Burma Trading Corporation, Ltd. The Income-tax Officer on a 
calculation of the income of the asseseee oompany on the basis of Res. 8,04,266 
granted relief in the sum of Rs. 35,186-12-0. In the meanwhile, the Bombay 
Burma Trading Corporation, Ltd., was given relief in respect of double taxation and 
the assessee’s share of that relief amounted to Rs. 47,474. The Income-tax Officer 
accordingly deducted from this amount of Ra. 47,474 the sum of Ra. 35,186-12-0 
to which the assesseo was entitled by way of relief, and made a claim against 
the asseasee in the sum of Ra. 12,287-40. 

The appellate Tribunal upheld the computations made by the Income-tax Officer, 
observing in its order as follows :— 

“By reference to the above section [ss. 49B and 490] Mr. Blair pointed out that to the extent 
of the portion of the dividend which the aaseasee company received fram the Bombay Burma 
Oo. any income-tax paid by the Bombay Burma Oo. must be deemed to have been paid by the 
assesseo company ; similarly, any relief obtained by the Bombay Burma Oo. must be deemed to 
have been obtained by the assesses company. In our view, there is no difference of opinion on 
that point and it is because of that the Income-tax Offloer considers that the actual moome-tax 
paid by Bombay Burma Oo. on behalf of the assessee company, in respect of the dividend paid 
to the assesses company, is Rs. 70,518 and not Re. 1,17,987, and it is because credit was given in 
the original assessment for Rs. 1,17,987 that there was an excess credit of Ra. 47,474 under s. 18(5) 
of the Act. Therefore, the provisions of ss. 49B and 490 do not in any way help to decide the case 
in favour of the assessoo company. With regard especially to the provisions of s. 49B, Mr. Blair 
invited our attention to the words ‘has paid income-tax imposed in British India or elsewhere’ 
and it appears from the grounds of appeal before the Appellate Assistant Commissioner that the 
proportion of tax relating to the dividend paid to the assossee company which tte Bombay 
Burma Company has paid in Britiah India or elsewhere is Ra. 1,65,461 and not Res. 1,17,987. 


t * Decided, March 11, 1954. Income-tax Reference No. 27 of 1953. 
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The latter figure is arrived at only after deducting the asseasee company’s proportion of relief 
of Re. 47,474 in relation to that dividend. The amount of Rs. 1,65,461 appears to us to be the 
proportion of income-tax suffered by the Bombay Burma Company both in British India and 
elsewhere, the Indian income-tax portion thereof being Ra. 1,17,987. Though, no doubt, s. 48B 
refers to income-tax imposed in British India and elsewhere the relief of Re. 47,474 is only in 
respect of the British Indian income-tax and, therefore, can have relation only to that tax and 
no other tax. Any double income-tax relief due from Governments outside British India will 
not be given by the Government in British India and cannot be considered for the purpose of 
determining the net income-tax suffered by the Bombay Burma Company in respect of the 
partion of the dividend payable tothe assesses company. Mr. Blair's argument that the relief the 
assesses company gets under s. 490 is the relief of a partion of the tax deemed to have been paid 
elsewhere under s. 49B is not correct. The reason for this is that the relief under s. 490 is in 
respect of tax paid in India, but because of tax having been paid on the same income outside 
British India. We are of opinion that the computations made by the Income-tax Offloer by 
whioh a net recovery of Re. 12,287 is worked out and which is ultimately deducted from the 
relief due to the assessee company in respect of nan-Indian income is correctly made.” 
The following question of law was referred to the High Court : 

“Whether on the facts of the case the Income-tax Officer was right in first setting off 
Ra. 47,474 (being the double moome-tax_relief obtained by the assessee company through the 
Bombay Burma Oo. in respect of that company’s dividend) against Rs. 35,187 (being the double 

. jnoome-ter relief to which it was actually entitled) and then in setting off under s. 490 of the Act 

<i the excess of Ra. 12,287 (Re. 47,474 leas Rs. 35,187) against Rs. 60,890, being the double income- 
tax relief dus to the assesses company in respect of non-Indian income included in the income- 
assessment for the year 1039-407” 


. The reference was heard. 


-N. A. Palkhivala, for the applicant. 
Q. N. Joshi, with K. T. Desai, for the respondent. 


Joshi. I raise a preliminary objection. This reference is nat competent. The 
application for refund was made under the Notification No. 50 under s. 49-A dated 
September 25, 1948. The notification provides for an ap to the Appellate 
Assistant Commissioner but provides for no other a . Henoe there could be 
no appeal to the Tribunal and no reference to the High Court. Section 40-A is 
not meritioned in 8. 30 or s. 33 which deals with appeals. j 

Palkhivala. The order must be taken to be made under s. 48 and hence there is a 
right of appeal to the Tribunal and to oome by way of reference to the High Court. 
Section 49-A gives the right, but 8. 48 provides the procedure and the order is, there- 
fore, under s. 48. The application for refund is aude 8. 48. 

Whatever tax was paid by the company was paid on behalf of the shareholders 
and whatever refund is given is due to dhe iio ders. Under s. 16(2) the grossing- 
up must be done after allowing for the rebate. Under s. 16{2) the rate at which 
tax was paid by the company is to be taken into oorisideration, and as the company 
paid an amount of Ra. 1,17,987, that is the figure to be taken into consideration for 
the purpose of grosaing-up under s. 16(2). 

Section 49-A deals with the fact that certain relief is ta be given. It does not 
deal with the manner in which the relief is to be given. Section 18(4) is merely 
odnsequential, and so long as the original groasing-up under s. 16(2) in the sum of 
Ra. 8,04,268 is to remain, the asseasee must get credit for the whole sum of Rs. 1,17,987 


~ 


-.. which is inclusive of the sum of Re. 47,474 which the Burma Oompany got by way of 


refund. The proviso to s. 18(5) which the Tribunal refers to-has no application 
_ Z to the facta of this oase. Sees. 49-B ands. 49-0. Under a. 49-C(J) relief given to _ 


Ler. _, «tthe company is treated aa relief given to the shareholder. 


pica ` [Iterpoixan J. Where is the question of grossing-up at this stage 7] na 


_ ‘There is not, but the question is whether the taxing authorities have gone wrong ` 
' in giving relief at the lower rate. The question is what is the proper computation 

for the amount claimed by the Department as excess relief granted under s. 49-0. - 

,. It is inconsistent with the scheme of the Act that the shareholders can be taxed + 
even on the amount of relief granted to the company. The amount of Re. 47,474 
should neither be taxed‘ in the hands of the company nor of the shareholder.*? ~ ` 


~ 


’ 
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Joshi was not called upon. 
M. E K. 


Cmaara O. J. This reference as originally presented ta us seemed to confront 
us with a very formidable problem, but when the matter is analysed a little, as it 
happens in most matters that arise under the Income-tax Act, really the question 
that we have to decide is a very simple one. 4 

The faote on which the reference is based may be briefly stated. The assesses 
company holds shares of the Bombay Burma Trading Corporation and in the year 
of agsesament, 1939-40, the year of account being April 1988 ta March 1939, it 
received dividends in respect of those shares amounting to Ra. 6,86,279. The Burma 
Oompany was subjected to tax in respect of the income represented by that dividend 
in the sum of Ra. 1,17,987. Therefore, in the assessment of the agseasee company, 
by reason of s. 16(2) of the Incame-tax Act and by the process of what is known as 
grossing up, the dividend income was shown as Rs. 8,04,266, being made up of the 
net dividend received by the asseasee company and by the tax pait by the Burma 
Company on the income represented by that dividend. It also appears that under 
8. 18(5) the assessee company was given credit for the tax paid by the Burma Com- 
pany, viz. in the sum of Re. 1,17,087. The asseasee company then made an applica- 
tion under 8. 48 for refund under s. 49A on the ground that ita dividend income had 
bean subjected to double taxation in India and in the U.K. and it was entitled to 
relief in respect of double taxation. The taxi epartment on a calculation of 
the income of the assessee company on the basis of fea, 8,04,266 came to the conclusion. 
that the asseesee company was entitled to relief in the sum of Rs. 35,186-12-0. In 
the meanwhile, what had happened was that the Burma Trading Corporation had 
been given relief in respect of double taxation and-the asseasee’s share of that relief 
was Rs. 47,474, and the Taxing Department, as it had come to the conclusion that 


the asseesee company was only entitled to relief in the sum of Ra. 35,186-12-0, . 


deducted this amount from the sum of Re. 47,474 and made a claim against the 
assesses oompany in the sum of Re. 12,287-4-0. -It is in respect of this amount that 
this reference has been made. 
ae abjection was taken by Mr. Joshi that no appeal lies to the Tribunal 
and therefore no reference is competent to this Court, and for that p Mr. Joshi 
referred to the notification issued under s. 49A, which is notification No. 50 dated 
September 25, 1948, and ol. (6) of that notification provides that an application for 
wolind under these rules may lie to the Appellate Assistant Commissioner of Income 
Tax from any order of the Income-tax Officer disallowing the claim for refund wholly 
or in part, and Mr. Joshi’s contention is that a special appeal is provided by this 
notification to the Appellate Assistant Commissioner and no further appeal is pro- 
vided to the Tribunal and no reference lies under this notification to the High Court. 
Mr. Joshi draws our attention to the relevant provisions of the Act with regard to 
appeals. Section 30 provides for an appeal to the Appellate Assistant Commissioner ; 
s. 31 provides for hearing of the appeal; and s. 33 provides for an appeal by an 
BI8e8R60 Se haa ta an order passed by an Appellate Asaistant Commissioner under 
8. 28 or 6. 31, and it is pointed out that in s. 30 no appeal is provided under s. 49A, 
but the only appeal is under s. 48, 49 or'49F of the Act, and therefore the contention 
is that as 8. 30 does not provide for an‘appeal to the Appellate Assistant Commissioner, 
and as an appeal to the Tribunal lies against an order made by the A: te Asistant- 
Commissioner, an order made under a. 49A is not appealable ta the unal. Now, 
the fallacy underlying this argument is that an application for a refund is not made 
under s. 49A but under s. 48. Chapter VII of the Act deals with refunds and s. 49-A 
and the other sections deal substantively with the reliefs to which the assessee 
is entitled by way ofrefund. Section 48 is procedural and it provides for an applica- 
„tion for refund, and 8. 30 of the Act provides for an appeal against an order made by 
the Incame-tax Officer under s. 48. Mr. Joshi says that looking at the order of the 
Income-tax Officer, the order was made under s. 49A. The proper way to describe 
the | al position: would be thatan appliostion waa mide by the assesses under a. 48 
for relief under s. 49A and an order was made by the Income-tax Officer on that 
application. Therefore, clearly, the order of the Income-tax Officer would he 
CR. 
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under a. 48, although it would be in respect of a relief claimed under s. 49A. If the 
order was made under s. 48, then an appeal would lie to the-Appellate Assistant 
Commissioner and an appeal under s. 33 would lie to the Tribunal and a reference 
would be maintainable al the decision of the Tribunal under the relevant 
provisions of the Act. fore, in our opinion there is no substance in that 
contention of Mr. Joshi. : 
Coming to the merits of the case, what is urged by Mr. Palkhivala is that under 
s. 16(2) for the purpose of grossing up the rate at which tax is to be paid by the 
company is to be taken into consideration, and inasmuch as the Burma Co. was 
liable to pay tax at the appropriate rate and that tax amounted to Rs. 1,17,987, 
that was the only figure that could be taken into consideration for the purpose of 
grossing up under s. 16(2). It is then urged that anoe that was done, andes B. 18(4) 
what the assessee was entitled to be credited with was the amount of tax which 
was added under s. 16(2), and therefore Mr. Palkhivala’s contention is that even 
though the Burma Co. may have subsequently got a refund of Re. 47,474, the credit 
to which he is entitled is in the sum of Re. 1,17,987 and no amount oan be deducted 
from that. It is, therefore, urged that when the Taxing Department called upon 
him in substance to refund the sum of Re. 47,474, they were acting contrary to law. 
In the alternative it is urged that if the Taxing Department is entitled to take into 
consideration not the sum of Re. 1,17,987 but the tax actually paid by the Burma 
nT whioh is Re. 70,513, then in grossing up also under s. 16(2) the amount 
by which the income of the assessee should be increased is not Rs. 1,17,987 but 
Rs. 70,518. In our opinion, on the question submitted to us no question arises either 
as to the grossing up under s. 16(2) or the oredit to which the assessee oompany 
-was entitled under s. 18(4). The asseesment of the sssessee company has been 
completed and Mr. Palkhivala does not suggest that in assessing the assessee scat 
thé provisions of s. 16(2) and s. 18(5) have not been properly complied with. e 
- are now at the stage of an application for refund, and the question that we have 
«ta consider is not whether the asseases was p ly assessed or whether the provisions 
of s. 16(2) and s. 18(5) were properly complied with, but what is the relief he is 
ertitled to under Chapter VII which deals with reliefs and which reliefs can be - 
obtained by an application for refund under s. 48. 
Now, for this purpose, the relevant section that we have to consider is s. 490.° 
Bub-seotion (1) of that section provides : 

Where a shareholder has recotved a dividend from a company which has obtained the 
relief referred to in s. 40 or granted under s. 49(A) or under the Indian and Burma (Income- 
tax Relief) Order 1986, he shall be deemed in respect of such dividend himself to have 

. obtained such relief at the rate ot which such relief has been granted in respect of income-tax 

only to the oompany for the financial year preceding the year in which the dividend was peid. 

Therefore, in this case, inasmuch as the Burma Company obtained relief in respect 

of double income tax in the sum of Re. 47,474, the assessee company under the 

provisions of this section must be deemed to have received the relief itself. Then we 
conie to sub-s. (2) : 

“Tf the rate at which the shareholder is deemed under sub-section (1) to have obtained relief 
exceeds the rate at which he would have been entitled to relief had such relief been given direct 
to him by or under the said sections or Order, any excess shall be recovered from him either as an 
addition to the tax payable by him on any assessment made on him undar section 28 or section 84 

: or by setting it off against any relief due to him under section 48.” 
In respect of this very income the relief ta which the sasessee company is entitled 
by resson of ita having suffered double taxation is only Re. 35,186-12-0, or, in other 
words, the rate at whioh it ia entitled to relief is less than the rate at which the Burma 


- Company Was entitled. Whereas the Burma Company was entitled to relief in 


respect of double taxation on this dividend income of Ra. 47,474, the asseesee 
company is entitldd only to Re. 35,186-12-0, and therefore the asseasee having 
obtained relief in exoees to che extent of Rs. 12,287-4-0, this excess is being recpvered 
under s. 490(2). .Therefore, what we are concerned with on this reference is not - 
any-question arising under s. 16(2) or under 8. 18(5), but it is a question of s. 49C(2} , 
and the scheme of s. 490 is clear. An assessoe is deemed to have received relief 

at tho rate at-which the company of which he is the shareholder has received it in 
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of the dividend income. But that is not the actual relief to which he is 
entitled, and if it is found that the actual relief to which he is entitled is leas than 
what the oompany obtained, then the law provides for his having to make good the 
difference between the relief which he is deemed ta havereceived under s. 49C(1) andthe 
relief to which he is actually entitled under s. 490(2). The nature of the relief obtained 
by the Burma Company and by the assessee company is the same. The Burma 
Company obtained relief in respect of double taxation. The asseasee company is 
also claiming relief in respect of double taxation. It so happens that the rate at 
which the Burma Company was entitled to relief was higher than the rate at whioh 
the asseases company is entitled, and therefore the assessee company was given 
credit in a larger amount than it was entitled to if the assesaee oompany itself in 
the first instance had made an application for relief in respect of double taxation. 
The position may be put this way. If the asseesee oompany had made an applica- 
tion in ita own rights without reference to what had happened to the Burma Com- 
pany, it would have got relief in respect of double taxation in the sum of Ra. 
35,186-12-0. The assessee campany would have been entitled to be paid that re- 
fund, but then it is faund that in eot of the same income relief has already been 
given and relief has been given in a r amount and in respect of that relief the 
asaessee company has been given it. Therefore, the Taxing ee Te- 
covers from the assessee company that amount ta which it is not entitled in respect 
of the particular relief which it is claiming. As the-assessee company is only en- 
titled to Rs. 35,186-12-0, the oredit given to it in respect of the same relief in a 
higher amount is unjustified and the excess is being recovered on that ground. The 
whole contention of Mr. Palkhivala is that its income is not Re. 8,04,266, but it is 
Re. 7,56,792, because by the proper process of grossing up its income should have 
been less by Rs. 47,474. Inour opinion that contention is entirely fallacious. 
The very assessment of the assessee company was on the basis of ite dividend 
income being Rs. 8,04,266. It is difficult to understand how, when the assessment 
was made on the basis of that income and when relief in respect of double taxation 
is claimed on the-baais of that income, it is open to the assesaee to say: “Because 
on the basis of that income I got only relief to the extent of Rs. 35,186, I am en- 
titled to claim relief to a much larger extent because credit was already given to 
mein the sum of Re. 47,474 to which under the rules of double taxation I was 
not entitled.” 
The result, therefore, is that in our opinion the Tribunal was right in the con- 
clusion it came to. “We will answer the question after reformulating it as follows : 
“Whether on the facts of the case the Income-tax Offloer was right in first setting off 
Rs. 47,474 (being the double income-tax relief obtained by the assesses company through the 
Bombay Burma Oo. in respect of that company’s dividend) against Rs. 35,187 (being the double 
income-tax relief to which it was actually entitled) ? ” 
We answer the question in the affirmative. 
Assesses ta pay the costs. 
Answer accordingly. 
Attorneys for applicant: Crawford Bayley & Oo. 
Attorney for respondent: N. K. Petigara. 


Bofors the Hon'ble Mr. M. O. Ohagla, Ohief Justios, and Mr. Justios Tendolbar. 

TRIKAMLAL GIRDHARLAL v. THE COMMISSIONER OF INCOME-TAX, 

BOMBAY NORTH, KUTCH AND SAURASHTRA, BARODA.* 

Indian Income-tax Act (XI of 1932), Soos. 14(2) (O), 34(1), 17(2)—Restdent assesses inowrring loss 
tn business in Part B Stats and receiving dividend income from shares in State—Inooms, 
profits or gains of assesses in State how to be computed for purposes of s. 14(8) (o). 

The resident asgeasee had received income in British India during the relevant assessment 
year totalling Rs. 1,18,727, comprising of various heads‘of income, including income of 
Ra. 71,620 received from business. The assessee had also businessin Part B State, but in 
this business he had incurred a loss of Re. 52,482, during the accounting year, and he also 
received Rs. 66,045 as dividends on shares in the State. The total world income of the 


* Decided, March 18, 1954. Income-tax Reference No. a2 of 1058. 
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asseasee was computed at Re. 1,32,592, the loss of Ra. 52,432, incurred in the business in 
the State being set off against the profits made in the business in British India. The Income- 
tax Department computed the agsessee's British Indian income at Rs. 1,18,727 by allowing 
an exemption of Rs. 18,865 under s. 14{2) (0) of the Indian Income-tax Aot, 1922, computing 
the total income of the assesses in the State by deducting the loss incurred in the business 
in the State from the dividend inoame received in the State. The assesses contended that 
his British Indian income should be computed at Re. 66,205 (Re. 1,18,727 minus Re. 52,482) 
and that he was entitled to exemption with regard to the whole of the dividend income 
recstved in the State :— 

Hold, that the expression ‘any income, profits or gains” used in s. 14(2) (0) of the Indian 
Tncame-tax Act, 1922, means the resultant moome, profits or gains after taking into account 
all the heads of income, 

that the only two relevant figures for the purposes of deciding in the case what tho 
income, profits or gains accrued or arose to the assesses in the Part B State ware the loss of 
Ra. 52,482 in business and gain under the head dividends of Re. 66,045, and 

that, therefore, the asseesee was required to pay tax on Ra. 1,18,727 and not on Ra. 66,295 

Comme. of Ino, Tas v. Murlidhar Mathwurowalla Assn.,) affirmed and distinguished. 

Own Trikamlal (aasessee), who was the karta of a Hindu undivided family, made - 
the following return of his income for the assessment year 1945-46, the correspond- 
ing accounting yor beng samvat year 2000. The total of the inoome received by 
the assesses in British India was shown as Re. 1,18,727 made up of the following 
heads of income: Business, Re. 71,620; Interest on securities, Re. 88; Property, 
Rs. 16,092; Dividends; Rs. 28,619 and other sources Re. 2,308. The assesseo 
had also business in Part B State and in this business there was a loss of Ra. 52,432 
and he also received dividends on shares in the Part B State in the sum of Ra. 66,045. 

The Income-tax Department computed the assesaee’s British Indian income at 
Rs. 1,18,727. The asseasee contended that his British Indian income should be 
sa cae at Re. 66,295 (Re. 1,18,727 minus Ra. 62,432). : 

o Appellate Tribunal agreed with the view of the Department, observing in 

ita order as follaws :— 2 
i “On behalf of tho assessse, reliance was placed on the ruling of the Bambey High Court 
in Murlidhar Mathurawala Mahajan Association (1048, LT.R. 146) and it was urged that the 
income-tax authorities were wrong in not following that decision inasmuch as they did not sob 
off.she business loss of Rs. 52,482 accruing to the azscasee in the Indian States against the business 
profits of Ra. 71,620 accruing to it in the former British India. It was, therefore, contended 
that the loss of Re. 52,482 should have been set off against the British business income of 
Rs. 71,620 and not against the dividend imooms of Rs. 68,045. In so as the applicability of 
the decision in 1948 LT.R. 148 is concerned, it may be mentioned that it cannot be followed. 
inasmuch as in that case the association had no other Indian State income against which its 
business loss in Indian States could have been first set off. The manner in which the Income of 
the assesses accrued in British India and in the Indian States under various heads and the 
computation of the total income appears to be as follows :— p 








Head of moome British Indian State Total of 
Indian income income (1) & (2) 
1) Business sad e E 71,820 52,482 loss 19,188 
(2) Interest on securities ... use 88 hee 88 
(8) Property Ga ve tee 16,002 eee eee 16,002 
(4) Dividends oe ae ls 28,619 66,045 plus 
252 remitted 94,916 
(5) Other sources being dividends 
without proof and ground rent 2308 = aan eee 2,308 
1,18,727 13,618 (plas 1,823,502 
252 
Less ; Statutory 
252 remitted Allowanos 4,500 
oo _ 18,618 1,28,002 
Less statutory 4,500 Total income after 
allowanoes. rectification 


3 


ujs. 35, 
1 (1948) 16 L T. R. 146, 8.0. 50 Bom. L. R. 368. 
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The statement shows under column 1 the assessee’s income under various heads aooruing to it 
in British India, Column 2 indicates the profit or loss accruing to it in the Indian States. Column 
3 shows the resultant of columns 1 and 2, io., total or balance of columns 1 and 2. The total 
income worked out by the Income-tax Officer is Rs. 1,28,092. Column 3 in the statement shows 
that the total income would be Rs. 1,28,002 if the business loss accruing to the assessee in the 
Indian States is set off against the business profits in British India. In the circumstances, there 
ese nit appoat uo Da ny. farce tn they pisosece eicanter ee Hay i Demeter er, 
followed the decision relied upon by the assesses. 

Though the ground of appeal raised by the assessoe in regard to the set-off claimed by it is 
not specific, it appears that what the assessee wants is that the Income-tax Officer should have 
considered Rs. 61,545 (Rs. 66,045—Re. 4,500 statutory allowance) as the Indian States’ Income 
for the purpose of rate and not only Rs. 9,118. The position in 1948 I.T.R. 146, which is distin- 
guishable on facta, does not help the assessee. Section 14 (2) (e) provides that no tax shall be 

payable by an assesses in respect of any income, profits or gains accruing or arising to him within 
an Indian Stabe exoept under certain circumstances. Therefore, for the purpose of computing 
the income under this sub-section profits as well as losses accruing or arising to the assesses 
in the Indian States have to be considered and this is what the Income-tax Officer has done.” 


The following question of law was referred to the High Court :— 


“Whether the assoasee is required to pay tax on Rs. 68,205 or Rs. 1,18,727 at the rate 
appropriate to Rs. 1,28,098 in view of sections 4,14(2) (0) and 17 of tk e Indian Income-tax Ast ? ” 


The reference was heard. 


R. J. Kolah, with Sir Jamshedji Kanga, for the applicants. 
G. N. Joshi, with K. T. Desai, for the respondent. 


Kolah. It is admitted on both sides that the oorrect total income is computed 
at Re. 1,32,592. The question is what is the total taxable income in British 
The Department contends that there should be one separate computation for Indian 
States and one te computation for British India. See Commr. of Income-tax 
v. Murlidhar Madhurcsoala Assn. This case shows that different businesses do not 
constitute different heads of income. It was held that an assessee could set off loes 
in Indore business against the profits earned by him in British India as all businesses 
constitute one head. 

Untied Commercial Bank Lid. v. Commr. of Income-Taz* lays down that the 
various heads of income enumerated in s. 6 are separate and mutually exolusive and 
that income must be computed separately under each of these heads. See V. Rama- 
swami A r v. Commr. of Income-Taz*, Mohanlal Hiralal v. Commr. of Income- 
Tazt and Commr. of Inc.-Tax v. O. P. Syndicate.® Section 14(2) (c) does not deal 
with computation at all. 

OLKAR J. The point is, what was the income in the Indian State? How 
could Rs. 66,045 be brought into British India when there was a loss of Ra. 52,432 1] 

The logs of Rs. 52/432 was under the head of business and so it should be deducted 
from the profits earned under the head of business in British India. The income 
of Ra. 66,045 is under a different head, viz. dividend. In computing the mcome 
in the Indian State the loss in business cannot be set off against the dividend income. 
Moreover, the dividend income would be liable ta be taxed at a different rate from 
the business income and hence the computation or rate would be unworkable if 
logs under the head of business were ta be set off from the dividend income as done 
in this case. But for s. 24 losses under one head could not be set-off against 
a in another head and s. 24 does not warrant what the Department seeks to 

o in this case. See Anglo-French Textile Oo. Lid. v. Commr. of Inc.-Tazx*. 

For the purpose of income-tax the term “‘profita’”’does not include “loss”. Section 
2 (6) does not contemplate net figures. Ins. 14(2) (0) the words ubed are “any income” 
in contradistinction to the words “all income” used in s. 4. See s. 4 (I) (b) (2). 
Section 14 (2) (c) is a self-contained section. It has nothing to do with the com- 
putation of all income. The assessment has been made as if foreign income is 


1 (1848). a I.T.R. 146, 4 (1952) 22 LT.R. 448, 457. 
50 Bom. L. R. 366. 5 (1952) 22 LT.R. 498. 
2 (1953). 94 LTR. 425 6 (1952) 23 LTR. 82, 8. C 


8 (1949) 18 LTR. 150, 156, 157. 
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a single Head in itself and this is completely incorrect. Section 14(2) (c) gives relief 
on the ground of the place where the income is earned. The principle of s. 24, 
should not be applied to cases under s. 14 (2) (c) and the heads of income must be 
left separate. If the dividend had been remitted straight into British India, the 
whole amount would have been taxable notwithstanding the business loss incurred 
in the Indian State. Under s. 3, which is the main charging section, it is con- 
templated that different rates would be payable on the various heads of income. 
See Commissioner of Inc.Tax v. Hira Mall Narain Dase'. 


Joshi was not called upon. 
M. HL K. 


Cuagua C. J. We are concerned with the assessment year 1945-46, the corres- 
ponding accounting year being Samvat Year 2000, and in the return which the 
assessee made of his income, he showed first the income which he had received in 
British India and that income was Rs. 71,620 for business, Re. 88 for interest on 
securities, Re. 16,092 for property and Rs. 26,619 for dividends and Rs. 2,308 from 
other sources. The total of this income was Re. 1,18,727. 

Now, the asseasee had also business in Part B State and in the business which he 
carried on in the Part B State there was a loss of Re. 52,432. He also received 
dividends on shares in the Part B State in the sum of Rs. 66,045. Therefore, the 
result was that as the assesses was a resident, he had to show in his total income not 
anly the income which he had received in the taxable territories but also the income 
which had accrued to him anywhere else, and his total income on a proper computa- 
tian came to Re. 1,32,592. In computing this total world income of Ra. 1,32,592 
the loss which he had inocrred in his business in the B State, viz. Rs. 52,432, was 
sót off against the profit which he had made in the business in the taxable territories. 
Therefore, as far as the head of the business was concerndd,in the total world income 
what was shown was a profit of Re. 19,188. 

Now, the dispute as to the assessment of the assessee briefly is this. The conten- 
tion of the Department is that under s. 14(2) (c) the exemption to which the sasessce 
is entitled is only Rs. 13,865 being arrived at by computing the total income of the 
assessee in the B State by deducting the loss of Re. 52,482 from the dividend income 
of Re. 66,045. As against that the contention of the assessee is that he is entitled 
to exemption with regard to the whole of the dividend income, viz. Rs. 66,045. 

Now, in the first placeletus try and understand as sympathetically as we can the 
case put forward before us by the assesses. Strong reliance is laced on our decision 
alia of Inc. Tax. v. Murlidhar Mathurawalla Asen.* In that case we laid down 

t :— 

“Different businesses do not constitute different heads under the Income-tex Act. AN 
businesses wherever carried on constitute one head which falls under Section 10 and in order to 
determine what are the profits and gains of a business under Section 10, an assesseo 18 entitled 
to show all his profits and set off agains» those profits losses incurred by him in the same head.” 
We further held that : 

“Section 24 only deals with tho right of an asseasee who has made a loss under one head 
enumerated in Section 6 to set off that loss against a profit made by him under a different head 
under Section 6. 

Section 24 cannot be consarued in the light of the first proviso to that section.” 

Now Mr. Kolah says that if we accept the principle underlying this decision, then 
the only result that must logically follow is that he is entitled to exemption with 
regard to the whole of the dividend inoome, viz. Re. 66,045. Mr. Kolah has drawn 
our attention to the decisions of several other High Courts which have accepted 
the principle underlying this decision. We reaffirm the principle which we en- 
unciated in that case, and that principle really comes to this, that if an asscesce 
carries on a business in the taxable territories and another business in Part B State, 
for the he ae of income tax both the businesses constitute one business and the 
income under the head “‘btsiness” must be computed by either totalling the profits 


1 (1958) 24 I.T.R 199. s.c. 50 Bom. L. R. 866. 
2 (1048) 16 I. T. R. 146, 
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made by both the businesses, orif thereisa lossin one business, by setting off the lose 
in one business against the profit of the other. It must be borne in mind that in 
that case the assessee had no other source of income in the Part B State except this 
business and in the other decisions to which our attention has been drawn the same 
position obtained. The case that we are now dealing with ib a different cage and an 
entirely different question arises for our consideration. Here tlie assesses has not 
only a business in a Part B State but he has also another source of Income and the 
result of his having two sources of income is that there is a loss from one source and 
a profit from the other resulting in a net profit or gain or moome of Re. 18,865, and 
it is under these circumstances’ that the question arises for our consideration. 

Now, the real section that we have to considar and apply is s. 14(2) (c). Before 
we construe that section let us once again see what the scheme of the Actis. Sections 
8 and 4 are the ing sections and the charge is in respect of the tatal income of 
an asseesee. Section 6 lays' down the various heads of incame which are chargeable 
to income tax and the following sections deal with the mode of computation of in- 
come arising under each one of these Heads. Section 14 deals with exemptions and 
that section lays down in respect of which income*profita or gains included in the 
total income of the assessee tax shall not be paid. Therefore, in the first instance 
the assessee has got to submit a return of his total moome and he has then to claim 
exemption in respect of certain portions of the income inoluded in his total income. 
In this case by a proper mode of computation his total world income is shown a& 
Rs. 1,32,592. In computing his total world income the principle laid down im 
Commissioner of Income Tac, B City v. Murlidhar Mathurawala Mahajan 
Association has been strictly appled, use under the head business the loss sus- 
tained in the Part B State is set off against the profit made in the taxable territories. 
The two businesses are not looked upon as separate entities but the two businesses 
are looked upon as one source in respect of which income or loss has-to be ascertained. 
Therefore, it is no use Mr. Kolah’s appealing to us to be loyal to our own decision 
_ in Commissioner of Income Tar, Bombay eg a Murlidhar Mathurawala Mahajan 

Association, because the taxing d ert. given effect to the principle of that 
decision in computing the total world income of the assesece. But having ascertained 
the total income at Ra. 1,382,592 the question then arises as to what is the exemption 
to which the assessee is entitled, and the exemption as clearly stated in s. 14(2) (c) 
is in respect of income, profite, or Ee See ane arene en ee 
State. Considering this return of the assessee before us the very simple question 
that we have to ask ourselves is “What is the income profita or gains which accrued 
to the asseasee in the Part B State?” In our opinion the only ible, the only 
conceivable, answer that can be given to that question is that the income, profits or 
gains that accrued to the assessse in the Indian State was Ra. 13,865. . Kolah 
says the proper legal answer to that question is that the Income, profits or gm that 
accrued to the assessee under s. 14(2) (c) was not Re. 13,865 but Re. 66,045. Tt is 
` diffioult to understand how that samre can be the proper or the legal answer. In 

support of the suggested answer what Mr. Kolah says is that under s. 14(2) (c) ex- 
emption is granted because of the place of accrual and the exeniption is taken away 
only where any particular inoome, profits or gains under any of the heads is brought 
into or received in the taxable territories. Mr: Kolah’s contention is that any 
income, profits or gains under 8. 14(2) (c) means income, profits or gains only under 
one head and it is not permissible to apply s. 24(7) and set off the loss under one head 
oa the profits of another and therefore it is urged that only the dividend income 
of Re. 66,045 accruing or arising in Part B State should be taken into consideration 
as the loss of Re. 52,432 has been wiped off by a set off against the profit of more 
than that amount in the taxable territories and therefore such loss of Re 52,432 
cannot be taken into consideration for the purpose of s. 14(2) (c). It is alsa argued 
that under the Indian Income-tax Aot what is taxed is each head of income. The 
dividend head is different from the businees head and the business head having 
already bean adjusted and there being no income accruing to the aseeszee under 
that head, you must only look to the head which resulted in an income ta the agsessee 
and that head is the dividend head and therefore it is only the dividend head which 
must be looked at for the purposes of giving exemption to the asseasee under s. 14(2)(c). 


t 
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When you are determining the income, profits or gains of an assesses in an Indian 
State you can only determine that income not by looking at one particular head of 
income but by arriving at & conclusion from looking at all the heads and determining 
whether the resultant of «ll the heads is an income or a profit or a loss. The clear 
fallacy underlying Mr. Kolsh’s argument is that for the purposes of s. 14(2) (c) you 
have not to confine yourselves to the Indian State income but you have alsa to take 
into oonsideration what reaction the income from the taxable territories had upon 
his income in the Indian State, because he wante us to wipe out the loss of Rs. 62,432 
which in his submission has been merged in the profits made in the taxable territories. 
But for the purposes of s. 14(2) (c) all that we have got to look at is the income, 
Tonin of deine aorangi tis taeao inthe Part B Biith: and the only two rele- 
vant figures for the purposes of deciding what the income, profita or gains accruing 
or arising to the assesses in the Part B State are the loss of Re. 52,432 in business 
and the gain under the head dividends of Rs. 66,045. In our opinion the expression 
“any income, profits or gains” used in s. 14(2) (c) means the resultant income, profits 
or gains after taking into account all the heads. In putting this construction we 
are not importing the principle underlying s. 24(1), but weare giving to the expression 
ita plain natural meaning. 

Let us look at the matter from another point of view. The income which accrues 
+o an asseasee-in a Part E State is exempt, but the exemption disappears if the 
#noome is received or deemed to be received in or is brought into the taxable terri- 
tories. In other words, if the profits made in Indian States are remitted to the 
taxable territories, thena tax can be levied on the remittance. Now, oan it be sug- 
gested in this case that if the assessee had remitted to the taxable territories any 
sum more than Re. 13,865 that sum could have been considered to be a remittance 
out of profits made by the essessee because the only remittance that is liable to tax 
is not any remittance made by the asseesee but a remittance out of the profits which 
he has made in an Indian State,and from the point of view of the remittance it is 
olear that the only profit thet he made in the relevant year is Ra. 13,865 and not 
Rs: 66,045. The dividend moome which he received of Rs. 66,045 cannot oon- 
stitute his income or his profit or his gain because Re. 52,432 out of it went to pay 
off the loss which he made in his business. Therefore, the result of his activities in 
the Indian State was that he only benefited or earned profit to the extent of 
Re. 13,865. Butif Mr. Kolah’s contention wereto be accepted, then the result would 
be that to the extent of Rs. 52,432 that sum would never be subjected to tax, because 
although he claims Rs. 66,045 as a legitimate exemption under s. 14(2) (c) if this 
amount were to be brought into the taxable territories, the obvious answer that the 
assegsoo would give is that the remittance liable to tax is Ra. 13,865 and not any 
sum over and abave that sum of Rs. 13,865. 

Mr. Kolah then contends that if the view we take is the correct view, serious 
difficulties would arise with regard to the computation of tax. Mr. Kolah says that 
there are different rates of tax with regard 40 income from business and income from 
-dividends, and if he is to be given exemption only in the sum of Rs. 13,865 whereas 
his dividend incomein the Indian State was Rs. 66,045, he would get ares 
at a lower rate than he would be entitled to. Now, the answer to this difflculty is 
clearly to be found in s. 17(2) of the Act and s. 17(2) lays down the mode of oomputa- 
tion where there is a total incame and a part of that income falls within the category 
of exempted income. That is exactly the position here. The total income is 
Ras. 1,32,002 and the exempted income is Rs. 13,865, and the mode of computing 
tax on the exempted incame of Rs. 13,865 is the mode laid down in a. 17(2). 

In our opinion, therefore, the Tribunal was right in the view that it took and we 
will answer the question submitted to us by the assessee that the asseasee is required 
to pay tax on Rs. 1,18,727 and not on Ra. 66,295. The ssseasee to pay the costa. 


Answer accordingly. 
Attorneys for applicants : Mental, Kher, Ambalal & Co. 
Attorney for respondent: N. K. Patgara. 
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SUPREME COURT. 





Present: Ths How’ bls Mr. M. Patanjali Sastri, Ohiaf Justice, Mr. Justice Mahajan, Mr. Justios Das, 


Mr. Jusiios Boss and Mr. Justios Ghulam Hasan. 


DWARKADAS SHRINIVAS v. THE SHOLAPUR SPINNING & WEAVING 


cCoO., LTD.* 


The Sholapwr Spinning and Weaving Company (Zmorgenoy Provisions) Ordinancs II of 1950— 


+ 


No. 
1 
2 


Ths Sholopywr Spinning and Weaving (Emergency Provisions) Act (XXVIII of 1950}— 
Constitution of India, arts. 31, 19, 14—Covernment of India Act, 1935 (26 Geo. V & I Ndw. 
VIII, o. 2), Secs. 103, 299, 7th Soh., List II, items 9, 31—Indian (Proclamation of Emergency) 
Aot, 1945 (9 æ 10 Geo. VI, o. 23)—Whesther Ordinance and Act violate fundamental right of 
company — Validity of Ordinance and Aci— Partly paid up preference shareholder called wpon 
to pay unpaid moneys on shares whsiher enittled to impugn Ordinances and Act—Construction 
of ari. 31—Mxerciss of power of eminent domain and limitation on exercise of such power— 
Words “acquisition” and "taking possession” in art. 31(2) whsther have sams meaning as word 
“deprivation” in art. 31(1)}—Consttadional provisions for ssourtiy of person and property 
how to be constrused—Soope of arts. 19 and 81—Question whsther statute has overstepped limeis 
of leyittmais social control lagislation, how to bs determined—Practics—Suprems Court— 
Supreme Court whether oon reverse its own deotsion—‘‘Polios power,” “‘Sootal control’ and 
“Eminent domain,” whether such powers inherent in State in India. 

The Sholapur Spinning and Weaving Company (Emergency Provisions) Ordinance I of 
1950, and the Sholapur Spinning and Weaving (Emergency Provisions) Act, 1950, which, 
in effect, authorise a deprivation of the property of the company within the meaning of 
art. 31 of the Constitution of Indis without compensation and are not covered by the exception 
in ol. (5) (b) (%) of art. 81, are void, as both the Ordinance and the Act violate the funda- 
mental right of the company under art. 31(2) of the Constitution. 

A partly paid up preference shareholder of the oompany who is called upon to pay the 
moneys unpeid on his shares is entitled to impugn the oconstitutionality of the Ordinance 
and the Act. 

Ohtranjitial Ohowdhuri v. The Union of India, distinguished anil explained. 
Truas v, Raich", Buchanan v. Warley? and Maseachussiis v. Mellon,’ applied. 
Darnell v. Indiana,‘ referred to. 

Per Mahajan J. Article 81 of the Constitution of India is a self-contained provision 
delimiting the fleld of eminent domain and art. 81(I) and (2) deals with the same topic of 

acquisition of property. 

Article 31(7) declares the first requisite for the exercise of the power of eminent domain. 
It guarantees that a person cannot be deprived of property by an executive fiat and that 
it is only by the exercise of ite legislative powers that the State can deprive a person of his 
property. In other words, all that art. 31(7) says is that private proparty can only be taken 
pursuant to law andnototherwise. Article 81(2) defines the powers of the Legialasure in the 
field of eminent domain. It declares that private property shall not be taken by the State 
under a law unless the law provides for compensation for the property taken. It is also 
implicit in the language of the article thas such taking can only be for public purposes. 
Clause (3) of the article places an additional limitation on State laws enacted on this subject 
while ol. (4) limita the fusticiability of the quantum of compensation in certain cases. 
Clause~({5) is the saving clause. It saves from the operation of ol. (2) laws made on certain 
subjects. The scope of the first clause being merely to save private property from being 
taken purely by executive action and the only clause which limite legislative action in the 
field of eminent domain being ol. (2), the-saving clause, therefore, concerns itself with ol (£) 
only. The saving clause comprehensively includes within ths ambit all powers of the State 
in exercise of which it could deprive a person of property without payment of compensation. 
In other words, all forms of deprivation of property by the State without payments of oom- 
pensation have been included within the ambit of the exception clause, while other forms of 
deprivation of property which are outside the ambit of the exception clause are inevitably 
within the mischief of ol. (2) ofthe artiole. 


December 18, 1953. Civil Appeal 8 (1917) 245 U. 8. 60, 62 L. ed. 149. 
lal of 1952. 4 (1022) 263 U. 8. 447, 67 L. ed. 1078. 
U. 8. 888, 57 L. ed. 267. 


1950] 8. O. R. 860. 5 (1912) 226 
1915 


239 U. 8. 33, 60 L. èd. 181. 
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The words ‘‘aoquisition” and ‘‘taking possession’ used in art. 81(2) of the Constitution 
have the same meaning as the word “deprivation” in art. 31(1) of the Constitution. The 
word “acquisition” has quite a wide concept, meaning the procuring of property or the 
taking of it permanently or temporarily. Te doce not neceesarily imply tho aoquisition of 
legal title by the State m the property taken possession of. 

The view of the majority of the Court in Minister of Stats for the Army v. Dalsie! on 
the concept of the expression “‘acquisitian,’’ followed. 

The observations of Das J. in Ohtransitial Ohowdhurt v. The Union of India! and The 
State of Bihar v. Maharajadhtraja Sir Kameshwar Singh of Darbhanga’, not agreed with. 

Tan Bug Taim v. The Collector of Bombay‘ and Jupiter General Ins. Oo. v. Rajagopalan,’ 
referred to. 

A olose and literal construction of constitutional provisions made for the security of 
person and property deprives them of half their efoacy and ends in a gradual depreciation 
of the right as if the right consisted more in sound than in substance. In other words, 
such provisions cannot be construed merely by taking a dictlonary in hand. In construing 
the Constitution it is the substance and the practical result of the act of the State that should 
be considered rather than its purely legal aspect. 

Artiole 81 of the Constitution deals with private property of persons residing in the Union 
of India, while art. 19 of the Constituticn only deals with citizens defined in art. 5 of the 
Constitution. The scope of these two articles is, therefore, not the same as they cover 
different fields. 

- In determining whether a statute has overstepped the limits of legitimate social control 
legislation no abstract standard or general rule can be laid down, and the question is really 
one of degree, and hence its determination depends on the facts of each case. 

Boyd v. United States* and Pennsyloania Coal Oo. v. Mahon," referred to. 

In relation to constitutional prohibitions binding a Legislature the Legislature cannot 
disobey the prohibitions merely by employing indirect method of achieving exactly the 
same result. In all such cases the Court has to look behind the names, forms and appearances 

- -ġo discover the true character and nature of the legislation. 

Per Das J. The Supreme Court is not bound by its own decisions and may reverse a 
previous decision, especially on constitutional questions, but the Court willbe slow to do so 
‘unipes: guch previous decision appeats to bs olrvpral yerronecua: 

Per Bos J. I deprecate the use of doubtful words like ‘police power,” “‘social oontrol,” 
“eminent domain” and the like. I say doubtful, not because they are devoid- of meaning, 
‘but because they have different shades of meaning in different countries and because they 
Tepresent powers which spring from widely differing sources. In my opinion, it is wrong 
to assume that these powers are inherent m the State in Indis and then to see how far the 
Constitution regulates and fits in with them. We have to interpret the plain provisions 

- of the Constitution, and it is for jurists and students of law, not for Judges, to seo whether 

~* our Constitution also provides for these powers and it is forthem to determine whether the 
shape which they take in India resemble any of the varying forms which they assume in 
other countries. 


Taa facts appear at 63 Bombay Law Reporter 218. 


M. P. Amin, Senior Advocate, with M. M. Desai and K. H. Bhabha, for the 
& t. 
. O. Sectalvad, Attorney-General for India, and O. K. Daphiary, Solicitor-General 
for India, with G@. N. Joshi, for ndents Nos. 1 to 4 and 6 to 8. 
HM. 0. Setalvad, Attorney-General for India, with G. N. Joshi and Porus A. Mehta, 
for respondent No. 9. 


PATANJALI Sasrei O. J. I bave fully discussed and explained the meaning and 
effeot of arts. 19 and 31 in my judgment just delivered in Civil App. No. 107 of 1852— 
The State of West Bengal v. Subodh Gopal Bose. On that view I agree with my learned 
brothers that the impugned Ordinance authorises, in effect, a deprivation of the 


property of the company within the meaning of art. 31 without compensation and 
is not covered by the exception in cl. (5)(b)(it) of that article. The Ordinance thus 
1 (1948-44) 68 O.W. L. R. 261. 8. 0. 47 Bom. L. R. 1010. 
2 [1950] 8. O. R. 869. 5 [1959] A. I. R. Punj. 9. 
A 1952] 8. 0. R. 889. 6 (1885) 116 U. 8. 616, 32 L. ed. 746. 


[1046] Bom. 517, 7 (1922) 260 U. 8. 393, 67 L. ed. 322. 
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violates the fundamental right of the company under art. 31(2), and the appellant 
as & preference shareholder who is now called upon to pay the moneys unpaid on 
his shares is entitled to impugn the constitutionality of the Ordinance. I also agree 
with my learned brother Mahajan that the previous decision of this Court in Ohiranjitlal 
Chowdhuri v. The Union of India’ is distinguishable and has no application here 
for the reasons mentioned by him. ` 


Manasax J. This is an appeal from the judgment and deoree of the High Court 
of Judicature at Bombay passed on August 29, 1950, in Appeal No. 48 of 1950. 

The appeal concerns the validity of the same piece of legislation that was considered 
by this Court in the case of Chiranjital Chowdhuri v. The Union of India’. There 
an ordinary shareholder of the defendant company holding one fully paid up share 
olaimed relief under art. 82 of the Constitution of India on the ground that the 
provisions of the Sholapur Spinning & Weaving Company (Emergency Provisions) 
Act, XXVIII of 1950, abridged his fundamental rights conferred under arta. 14, 19 
and 31 of the Constitution. ‘This Court by a majority of 3 to 2 dismissed the petition , 
holding that the presumption m Sete to the constitutionality of the Act had not 
been displaced by the petitioner and that it had not been proved that the impugned 
statute was a hostile or a discriminatory piece of legislation as against him, or that 
the State had taken possession of his share. The minority held that the impugned 
statute was void as it abridged the petitioner's fundamental rights under art. 14 of 
the Constitution. This decision was delivered on December 4, 1950. 

The suit out of which this appeal arises was decided by the High Court of Bombay 
during the pendency of Chiranjital Chowdhuri’s petition in this Court. Most of the 
facta furnishing the cause of action for the suit have been detailed in the judgment 
of this Court in that case, but it seems necessary to briefly re-state them for a proper 
appreciation of the contentions that have been raised in the appeal. 

The Sholapur Spinning & Weaving Co, Ltd., was incorporated under the Indian 
Companies Act with an authorized capital of Rs. 48 lakhs divided nto 1,590 fully 
paid up ordinary shares of Ra. 1,000 each, 20 fully paid up ordinary shares of 500 each, 
and 32,000 partly paid up cumulative preference shares of Ra. 100 each, the paid 
up capital of the company being Rs. 32 lakha comprised of Re. 16 lakhs fully paid 
up ordinary shares and Rs. 16 lakhs partly paid up preference shares, Re. 50 boing 
unpaid on each of the 32,000 cumulative preference shares. The company did 
business and declared high dividends for some time; but in the year 1949 there 
was accumulation of stocks and financial difficulties. In order to overcome this 
situation the directors decided to close the milla and on July 27, 1040, they gave 
notioe of this decision to the workers. Pursuant to this notice the mills were closed 
on August 27, 1949. This created a labour problem and to solve it the Government 
on October 5,1949, appointed a Controller to supervise the affairs of the mills under 
the Essential Supplies (Emergency Powers) Act, 1946. On November 9, 1949, the 
Controller in order to resolve the dead-look decided to call in more capital and he 
asked the directors of the company to make a call of Ra. 50 per share on the preference 
shareholders, the amount remaining unpaid on each of the preference shares. The 
directors refused to comply with this requisition, as in their judgment that was not 
in the interests of the company. Thereupon the Governor-General on January 9, 
1950, Raa E ee impugned Ordinanoe, under whiah the mills could be : 
and run by di ra appointed by the Central Government. On January 9, 1950, 
tho Central Government acting under s. 15 of the Ordinance delegated all its powers 
to the Government of Bombay. The Government of Bombay then appointed 
certain directors who took over the asseta and management of the mills. On February 
7, 1950, they passed a resolution making a call of Rs. 50 on each of the preference 
shares payable at the time stated in the resolution. Pursuant to this resolution æ 
notice was addressed on February 22, 1950, to the plaintiff in the suit, who held 
preference shares, to pay Re. 1,62,000, the amount of the said call on or before 
April 3, 1950. The plaintiff, instead of meeting the demand, filed the present suit 
on March 28, 1950, in a representative capacity on behalf of himself and other pre- 


1 [1950] 5. O. R. 868. 2 [1950] 8. O. R. 869. 
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ference shareholders against the company and the directors appointed by the 
Government of Bombay challenging the validity of the Ordinance and questioning 
the right of the directors to make the call. On April 19, 1950, a notice was given 
to the Attorney-General of India of the said suit and the Union of India was added 
as defendant No. 9 therein. 

The principal allegations in the suit were that the Ordinance was illegal, ultra vires 
and invalid as it contravened the provisions of 8. 299(2) of the Government of India 
Act, 1935, and all the provisions contained in Part LII of the Constitution, and that 
the resolution of the directors dated February 7, 1950, makinga call was illegal and 
ulira vires, a8 the law under whioh they were appointed was itself invalid. The 
pa claimed relief in the form of a declaration regarding the invalidity of the 

inanoe and prayed for an injunction restraining the directors from giving effect 
to the resolution. The defendants denied the correctness of the contentions put 
forward by the plaintiff. 

Mr. Justice Bhagwati, who tried the suit, framed the following issues therein :— - 

Il. Whether by the Ordinance the plaintiff ard holders of preference shares have been 
deprived of their interest in the 1st defendant company by taking possession of or requisitioning 
or acquiring the same as alleged in pare 6 of the plaint ? 

2. Whether s. 4 (d) of the Ordinance is “legal, «ultra vires, and void in law as alleged ? and 

3. Whether the resolution dated February 7, 1950, made by defendants 2 to 6 is illegal, 

ulira vires, void and inoperative m law for the reasons mentioned in para. 6 of the plaint or any 
of them ? 
By his judgment dated June 22, 1950, the learned Judge answered all the three issues 
in the ee and dismissed the suit, and this decision was affirmed on appeal. 
Tt was held that by force of the Ordinance the State had neither acquired the property 
of the plaintiff, nor of the oompany, nor had it taken possession of it, but that the 
title to the property and its possession were with the respective owners, and the 
State was only rvising the affairs of the company through its nominated directors. 
It was further held that the Ordinance had not in any manner infringed the rights 
of the plaintiff under art. 14 of the Constitution and there had been to him no denial 
of equality before the law or equal protection of laws, as the Ordinance was based 
on a classification which rested upon a ground having a fair and substantial relation 
to the object of the legislation and thatit had a raasonable basis for that classification. 
It was also held that the restrictions imposed on the right of the appellant and the 
company to hold his or ita property were imp sed in the interests of the general 
public. 

The principal questions for consideration in this appeal are :— 

1. Whether the provisions of the Ordinance for taking over the management and administra. 
tion of the company contravene the provisions of art. 31(2) of the Constitution ? and 

2. Whether the Ordinance as a whole or any of ite provisions infringe arte. 14 and 19 of the 

Constitution ? 
In order to decide these issues it is necessary to examine with some strictness the 
substance of the legislation for the purpose of determining what it is that the Legis- 
lature has really done; the Court, when, such qiestions arise, is not overpersuaded 
by the mere ap oe of the legislation. In relation to constitutional prohibitions 
binding a DataS it is clear that the Legislature cannot disobey the prohibitions 
merely by employing indirect method of achieving exactly the same result. There- 
fore, in all such cases the Court has to look behind the names, forms and appearances 
to discover the true character and nature of the legislation. 

The preamble of the Ordinance states :— 

‘Whereas on account of mismanagement and neg-_ect a situation has arisen in the affairs 
of the Sholapur Spinning and Weaving Company, Limited, which has projudisially affected the 
production of an easential commodity and has caused serious unemployment amongst a certain 
section of the community j...... ad 
Section 3 is the most material section and is in these terms :— 

“The Oentral Government may at any time, by nctified order, appoint as many persons 
as it thinks fit to be directors of the Company ‘or the purpose of taking over its management 
and administration and may appoint one of such directors to be the chairman.” 
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The provisions of this section are supplemented by what is subsequently provided 
for in s. 12 whioh provides that notwithstanding anything contained in the Companies 
Act or in the memorandum or articles of association of the company, it shall not be 
lawful for the shareholders of the company or any other person to nominate ‘or 
appoint any person to be a director of the company, that no resolution passed at 
any meeting of the shareholders of the company shall be given effect to unless approv- 
ed by the Central Government ; and that no PEDE for the winding up of the 
company or for the appointment of a receiver in respect thereof shall lie in any Court 
unless by or with the sanction of the Central Government, and’ subject to such 
exceptions, restrictions and limitations as the Central Government may by notified 
order specify, the Companies Act shall continue to apply to the company in the 
same manner as it applied thereto before the issue of the notified order under s. 3. 
Section 4 states the effect of the order of the Central Government appointing directors. 
It provides that all the directors of the company who were holding office as such 
immediately before the issue of the notified order shall be deemed to have vacated 
their offices. In other words, the directors elected and appointed by the shareholders 
stand automatically dismissed without more. Not only do the directors stand 
automatically dismissed by legialative action, the managing agents also share their 
fate and their contracts come to an end. Section 4 directa the persons appointed 
under s. 3 to take into custody and under their control all the property, effects and 
actionable claims to which the company is or appears to be entitled and to exercise 
all the powers of the directors of the company, whether those powers are derived 
from the Companies Act or from the memorandum or articles of association or from 
any other source. By s. 5 these nominated directors are given powers to raise funds 
in such manner and offer such security as they may deem fit. They are given the 
overriding power of cancelling and varying contracts and agreements entered into 
between the company and any other person at any time if they are satisfied that the 
contract or the agreement is detrimental to the interesta of the company. Section 10 
denies to the managing agents compensation for the premature termination of the 
contract of management entered into by the company and it also says that no person 
shall be entitled to compensation in respect of a cancelled or varied contract under 
this Ordinance, entered into with the company. The Ordinance thus confers powers 
on the directors of overriding all contracta and deprives persons who had entered into 
contracts with the company of their right under the ordinary law to recover compensa- 
tion. Sections 6, 7 and 8 of the Ordinance lay down the method and manner how 
the existing directors were to give charge of the company’s affairsand properties to 
the directors nominated by the Central Government under s. 3, and any default 
in the matter of handing over charge is made punishable by imprisonment or other 
punitive action. 

The result of these provisions is that all the properties and ehects of the company 
pass into the hands of persons nominated by the Central Government who are not 
members of the company or its shareholders, or in any way connected with it, and 
who are merely the creatures of the Central Government or its dummies. The 
combined effect of the provisions of ss. 3, 4 and 12 is that the Central Government 
becomes vested with the poseeasion, control and management of the property and 
effects of the company, and the normal function of the company under its articles 
and the Indian Companies Act comes to an end. The shareholders’ most valuable 
right to appoint directors to manage the affairs of the company and be in possession 
of its property and effect is taken away. Resolutions passed by them lose all vigour 
and become subject to the veto of the Central Government Their power of volunta- 
rily winding up the company formed by them or of winding it up through Court algo- 
becomes subject to the veto of the Central Government. The Central Government. 
by executive action can override, if it likes, all the provisions of the Indian Companies 
Act. In substanoe, therefore, by the provisions of this Ordinance the company and 
its shareholders as well as its directors and ing agents have been completely 
deprived of possession of the property and effects of the company, and its possession 
has been taken by the Central Government, t.e., by the Union of India. The under- 
taking purports to have been taken over for a public purpose, namely, to keep up 
the production of an essential commodity, and to avoid serious unemployment. 
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amongst a certain section of the people. { ` 
The majority of the Court in Chiranjitlal Ohowdhuri v. The Union of India! was 


` inclined to take the view that that was the true etrect of the provisions of the Ordi- 


nanoe. Mukherjea J., with whose views Kania C.J. concurred, and to whose views to 
a certain extent Fazl Ali J. subscribed on this part of the case, said as follows (p: 903) :— 

“Mr. Chari, on the othar hand, has contended on behalf of the petitioner thet after the 
management is taken over by the statutory directors, it cannot be said that the company still 
retains possession qr control over its property and asseta, Assuming that this State management 


-was imposed in the interesta of the shareholders themselves and that the statutory directors 


are acting as the agents of the oompany, the possession of the statutory directors could not, it 
is argued, be regarded in law as possession of the caompanyso long as they are bound to act in 
obedience to the dictates of the Central Government and not of the company itself in the admi- 
nistration of its affairs. Possession of an agent, it is said, cannot juridicelly be the possession ' 
‘of the principal, if the agent is to act not according to the commands or dictates of the principal 


_ but under the direction of an exterior autharity. 


There oan be no doubt thas there is force in this contention...” 
Mr. Justice Patanjali Sastri, as he then was, held that the effect of the Act was 
that all the properties and effects of the company passed into the absolute power 
and control of the Central Government and the narmal function of the company 
as a corporate body came to an end. Mr. Justice Das on this part of the case said 
as follows (p. 926) : ‘ : 

‘It is, however, urged by the learned Attorney-General that the mills and all other 
assets now in the possession and custody of the new directors who are only servants or agents 
of the said company are, in the eye of the law, in the possession and custody of the company and 
have not really been taken possession of by the State. This argument, however, overlooks the 
fact that in order that the possession of the servant or agent may be juridically regarded as the 
possession of the master or principal, the servant or agent must be obedient to, and amenable 
to the directions of, the master or principal. If the master or principal has no hand in the 
appointment of the servant or agent or has no control over him or has no power to dismiss or 
discharge him, as in this case, the possession of suchservant or agent can hardly, in lew, be 
regarded as the possession of the company. In this view of the matter there is great force in the 
argument that the property of the company has been taken possession of by the State through 
directors who have been appointed by the State in exercise of the powers conferred by the Ordinance 
and the Act and who are under the direction and control of the State and this has been done 
without payment of any compensation....Here, therefore, it may well be argued that the pro- 
perty of the company having been taken possession of by the State in exercise of powers conferred ~ 
by a law which does not provide for payment of any compensation, the fundamental right of the 
company has, in the eye of the law, been infringed.” . 

The learned Attorney-General combated this view and strenuously argued that 
the Ordinance could not be construed in the manner suggested above, and on its ` 
true construdtion its effect was that the Government took under ita superintendence 
the affairs of the company without m any way disturbing its title in the property 
and that the shareholders have still to a certain extent an effective voice in ita affairs. 
Tllustratively he said that the company was in the same state asa disqualified owner 
is under the provisions of the Oourt of Wards Act and that the provisions of the 
Ordinance should be construed in that light. To emphasize the same point of view 
reference was also made to the provisions of the Lunacy Act, the provisions ofss.52-A 
and 52-B introduced in the Insurance Act by Act XLVI of 1960, the provisions of the 
Railway Companies Emergency Powers Act (LI of 1951), and also to the provisions 
of Act LXV of 1951 (Development of Industries Act), and it was contended that the 
impugned Ordinance was a piece of social control legislation as were the provisions 
contained in the statutes referred to above. 

In my opinion, these contentions are not well founded. Reference to illustrative 
pieces of legislation designed on the same pattern is neither very happy nore ite; 
on the other hand, it is apt to mislead because except in the case of the rof 
Wards Act, all the laws to which reference was made were enacted after tho enactment ` 
of the Ordinance in question. The different Court of Wards Acts being existing 
laws have been excepted from the fundamental right guaranteed by art. 31(2). 

- 1 [1980] 8. C. R. 869. i 
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That being so, they can afford little assistance in judging the validity of the impugned 
law. In dealing with constitutional matters of this kind it is always well to bear in 
mind what Bradley J. speaking for the Court gaid in Boyd v. United States! at p..635 
[752]: 

“..Ilegitimate and unconstitutional practices get -their first footing in that way, namely: 
by silent approaches and slight deviations from legal modes of procedure. This can only be 
obviated by adhermg to the rule that oonstittitional provisions forthe security of person and 
property should be liberally construed. A olose and literal construction deprives them of half 
their efficacy and leads to gradual depreciation of the right, aa if it consisted more in sound than 
in substance. It is the duty of courts to be watchful for the oonstitutianal rights of the citizen, 
and against any stealthy encroachments thereon.” 

These illustrative pieces of legislation to which the learned Attorney-General made 
reference may well have to be judged in the light of theee observations when ocoasion 
arises. Reference may also be made to the observations of Holmes O.J. in Pennsyl- 
vania Coal Oo. v. Mahon*, wherein that learned Judge said as follows p. 413 [3825] :— 

“...As long recognized, some values are enjoyed under an implied limitation, and must 

yield to police power. But obviously the implied limitation must have its limite or the contract 
and dus process clauses are gone. One fact for consideration in determining such limits is the 
extent of the dimunition. When it reaches a certain magnitude, in most if not in all cases thero 
must be an exercise of eminent domain and compensation to sustain the aot,” 
In my judgment, in the determination of all such cases no abstract standard or 
general rule can be laid down and the question is really one of degree, and hence 
its determination depends on the facta of each case. In these circumstances, 
what is to be determined here is whether the provisions of the Ordinance have not 
overstepped the limits of social legislation and whether they do not come within 
the ambit of art. 31(2). 


The Ordinance in question is not a law of a general character and applicable to 
all companies that may fall in a particular category or class. It deals only with a 
single company and it is difficult to say that miamanagement is a vice peculiar to 
this company alone and good management is a virtue possessed by all other inoor- 
porated companies. That being so, oan it be reasonably held that by promulgating 
this Ordinance the Government has merely taken over the superintendence of the 
affairs of the company? Or, has it in effect and substance taken over the under- 
taking itself? Obviously, the field of superintendence has to be demarcated from 
the field of eminent domain. It is one thing to superintend the affairs of a concern 
and it is quite another thing to take over its affairs and then proceed to carry on 
ita trade through agents appointed by the State itself. It seams to me that under 
the guise of superintendence the State is carrying on the business or trade for which 
the company was incorporated with the capital of the company but through its own 
agents who take orders from it and are appointed by it and in the appointment and 
dismissal of whom the shareholders have absolutely no voice. The purpose of 
taking over the company’s undertaking is a public purpose, namely, to keep the 
labour going and contented and to maintain the supply of essential commodity. 
The company is debarred from carrying on its business in the manner and according 
to the terms of ita charter. Its old complexion stands changed by the terms of the 
Ordinance. The Ordinance overrides the directors, deprives the shareholders of 
their legal rights and privileges and completely puts an end to the contract of the 
pire. a agenta. Without there being any vacancy in the number of dire 
new directors step in and old directors and managing agents stand dismissed. 
Exercise of any power by them under the articles is subject to heavy penalties. 
In this situation it is not possible to subscribe to the contention of the learned 
Attorney-General that the effect of the Ordinance is that the Central Government 
has taken over the superintendence of the affairs of the company and that the 
_ impugned legislation is merely regulative in character. In the present case, practi- 

y all incidents of ownership have been taken over by the State and all that has 
been left with the company is mere paper ownership. This Ordinanoe, in my judg- 
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oF Nee ment, is an apposite illustration of What Holmes C.J. had in mind when he made 
ae ‘ the following observations in the case already referred to p. 415 [326] : ae 

.-. "€ When this seemingly absdlute frotection-[in respect of private poperty given by the 

*"CGonstitation] is fdund to be qualified by the police power, the natural tendency of human’ nature 

` is to extend the qualification more and more until at last private property disappesis:..We 

are in danger of forgetting that a strong publio desire to improve the public condition is not enough 

to warrant achieving the desire by a shorter cuh than the constitutional way of paying for the 


change. 
~. [he general rule, at least, is that while property may be regulated to a certain extent, 


a i but if the regulation goes too far it will be recognized as a taking.” 


‘For the reasons given above I am of the opinion that the impugned statute has 
; fimi its of legitimate social control legislation and has infri 


ee Ag tad aan the 
j Aa x t the fundamental right of the company guaranteed to it under art. 31 (2) of the 


Constitution’ and is therefore unconstitutional. 
72 ` . -Next it was contended that the Ordinance in question in any event could not 
C'e fall within the mischief of art. 31(2) because the State had not acquired title in the 
-~ property of the company under its provisions and that whatever possession had been - 
taken had been taken for the of managing the company’s property on the 
company’s behalf and that it not been requisitioned any State purpose. 
Tt was said that unless the property of the company by the provisions of the Ordinance 
~..  — wag vested in the State or was commandeered by the State for State purposes, art. 
`- §1(2) could not be invoked to judge the constivutionality of the Ordinance, that art. 
31(2) covered within its ambit only two forms of taking of property -by the State, 
namely, where the State soquired title in the pro or where the State temporarily 
commandeered it, and that all other forms of taking the property were outside the 
fundamental right guaranteed by art. 31(2). It was suggested that the scope of the 
protection given to private property by our Constitution was not as large as it was 
contained in the Fifth Amendment of the Constitution of the. United States of America. 
According to the learned Attorney-General, the true content of the fundamental 
right guaranteed by art. 31(1) was that a person could not be deprived of his property 
except by statutory authority, but once a law was made depriving a person of his 
, then the article afforded no further protection. Support for this contention 
was sought to be derived from the reasoning employed in 4. K. Gopalan v. The State.? 
There it was held that the freedoms relating to the person of a citizen guaranteed 
by art. 19 assume the existance of a free citizen and can no longer be enjoyed if a 
citizen is deprived of his liberty by the law of preventive or punitive detention. 
In like manner it was argued that the freedom relating to property guaranteed by ` 
art. 19 also vanished as soon a8 & m was deprived of his pro under a law 
enacted by an appropriate Tekin: The learned Attorney-General suggested 
that the two clauses of art. 31 ware in the nature of two exceptions to the provisions 
of art. 19(Z) (f). The first exception was that the guarantee of freedom given by 
art. 19(1) (f) could be defeated simply by enacting a statute and the second exception 
was that it could also be defeated by the State acquiring title in the property in 
exercise of its power of eminent Soa ne weet ne ee art. 31(2), 
but.that if a certain deprivation of property did not fall within the prescribed field 
of art. 31(2) and fell within art. 81(1), then for such deprivation no compensation 
was payable. As regards cl. (5) which ex certain laws from the ambit of 
art. 31(2), it was argued that this clause had been inserted in the article by way of 
abundant caution. $ ; 

In my judgment, none of these contentions have any validity. The construction 
BO t to be placed by the learnied: Attorney Conceal onthe anguago o Art 81 is 
neither borne out by the phraseology employed in that article nor by the scheme 
of Part ILI of the Constitution. It seems to\me that our Constitution subject to 
certain exceptions has guaranteed the fullest protection to private property. --It 
has not only. provided that no person oan be deprived of property by the executive _. 
without legislative sanction but it has further provided that even the Legislature - 
cannot deprive a person of his property unless there is a public purpose and then 
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: ` 
only on payment of compensation. - This article 

“81. (1) No person shall be deprived: of his property sd, 

(2) No ‘property, movable or immovable, meluding any, 
owning, any commercial or industrial undertaking, shall be taken 
public purposes under any law authorising the taking“of such pd, 
unless the law provides for compensation for the property taken po, 
either fixes the amount of the oom pensation, or specifies the principles», 
in which, the compensation is to be determined and given. A 

(3) No such law as is referred toin clause (2) made by the Legislatm. 
effect unless such law, having been reserved for the consideration of the Ph 
his assent. . ae 

(4) If any Bill pending at the commencement of this Constitution in the ~a 
a State has, after it has been passed by such Legislature, been reserved for the b án of 
the President and has received his assent, then, novwithstanding anything in this’, stitution, 
the law so assented to shall not be called in question in any court on the ground that it contra- 
vanes the provisions of clause (2). 

(5) Nothing in clause (2) shall affect— 

(a) the provisions of any existing law other than a law to which the provisions of clause (6) 
apply, or kè 

(b) the provisions of any law which the State may hereafter make— 

(#) for the purpose of imposing or levying any tax or penalty, or 
(##) for the promotion of publio health or the prevention of danger to life or property, or 
. (444) in pursuance of any agreement entered into between the Government of the Dominion 
of India or the Government of India and the Government of any other country, or ~ 
otherwise, with respect to property declared by law to be evacuee proparty. 

(6) Any law of the State enacted not more than eighteen months before the commencement 
of this Constitution may within three months from such commencement be’ submitted to the 
President for his certification ; and thereupon, if the President by publio notifloation so certifies it 
shall not be called in question in any court on the ground that it contravenes the provisions 
of clause (2) of this article or has contravened the provisions of sub-section (2) of section 299 of 
the Government of India Act, 1985.” 


It bears the heading “Right to Property”. It is significant that the different 
articles in Part ITI have been put in several groups, each bearing a heading of its 
own. These headings briefly indicate the nature and character of the fundamental 
rights thus grou The fest group of arts. 14 to 18 bears the heading “Right 
to Equality’. fundamental right of equality in matters of law, religion, soojal 
status eto. is mentioned in the different articles grouped under this heading. 
Articles 19 to 22 have been grouped under the heading “Right to Freedom”. Not 
only are the protections given against deprivation of personal freedom mentioned 
in this group, but it also mentions cases where personal freedom oan be deprived 
by certain laws. Similarly, other articles in this part have been grouped under 
the headings “Right against exploitation”, “Educational rights” and “Constitutional 
remedies”. Under this scheme the fundamental right regarding property apart 
from personal and property freedoms has been dealt with in this part se tely 
as a self-contained provision and as a distinct subject from the various oms 
declared by art. 19. In considering art. 31 it is significant to note that it deals with 
private property of persons reaiding in the Union of India, while art. 19 only deals 
with citizens defined in art. 5 of the Oonstitution. It is thus obvious that the 800pe 
of these two articles cannot be the same as they oover different fields. It cannot 
be seriously argued that so far as citizens are concerned, freedoms regarding enjoy- 
ment of property have been granted in two articles of the Constitution, while the proteo- 
tion to property qua all other persons has been dealt within art. 31 alone. If both arti- 
ales covered the same ground, it was unnecessary to have two articles on the same 
subject. The true approach to this question is that these two articles really deal 
with two different subjects and one has no direct relation with the other, namely, 
- art. 31 deals with the field of eminent domain and the whole boundary of that field 
is demarcated by this artiole. In other words, the State’s power to take the property 
of a person is comprehensively delimited by this article. The article has been split 
up in six clauses. Moreover, by the amendment of the Constitution certain kinds 
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been exempted from the operation of the article or from the whole of 
of the Constitution by the addition of art. 31(A) and 31(B). Article 31(1) 
es the first requisite for the exercise or the power of eminent domain. It 
guarantees that a person cannot be deprived of property by an executive flat and 
that it is only by the exercise of its legislative powers that the State can deprive a 
person of hia property. In other words, all that art. 31(Z) says is that private 
perty can only be taken pursuant to law and not otherwise. A reference to 
boolley's Constitutional Limitations fully bears out what the true content of art. 31(7) 
is. This is what he has said at p. 1119 (8th edn.) :— 

LEGISLATIVE AUTHORITY BEQUISITR: The right to appropriate private property to 
public uses lies dormant in the State, untul legislative action is had, pointing out the occasions, 
the modes, conditions and agencies for its eporopriations. Private property can only be taken 
pursuant to law.” 

Article 31(2) defines the powers of the Legislature in the field of eminent domain. 
Tt declares that private property shall not be taken by the State under a law unless 
the law provides for compensation for the property taken. It is also implicit in 
the language af the article that such taking oan only be for public purposes. Olause 
(3) of the article places an additional limitation on State laws enacted on this subject 
while ol. (4) limita the justiciability of the quantum of compensation in certain cases. 
Clause (5) is the saving clause. It saves from the operation of ol. (2) laws made on 

i certain subjects. The scope of the first clause being merely to save private property 
from being taken purely by executive action and the only clause hich limits legis- 
lative action in the field of eminent domain being cl. (2), the saving clause therefore 
concerns itself with ol. (2) only. 

As pointed out in Willis on Constitutional Lew, at p. 716, police power, power 
of taxation and eminent domain are all forms of social control and probably include 
all the forms of social control known to the law : but each differs from the others ; 
though it is ible to distinguish each from the others, yet each has characteristics 
which resemble the characteristics of other and there are times when it is very difficult 
to draw a line between the one and the others. The saving ol. (4) in art. 31 has been 
designed with the express of saving to a certain extent laws made in exercise 
of the police power of the State which may lead to deprivation of property. It 

. has also saved laws relating to tax. It has thus delimited from the field of eminent 
domain the field of exercise of police power and the exercise of the power of taxation. 
Not only has it saved from the mischief of ol. (2) of art. 31 provisions of laws made 
for the purpose of imposing or leaving any tax or penalty and the laws made for 
tea of publio health or the prevention of danger to life or property, but it 

also from the mischief of the clause the provisions of all existing laws 
which may be construed as gates deprivation of property of a person as 
well as evacuee property laws under which the State takes possession of properties 
of aed who have left India for Pakistan. In the result the saving clause oom- 
pre. ively includes within the ambit all the powers of the State in exercise of 
which it could deprive a person of property without payment of compensation. In 
other words, all forms of deprivation of property by the State without payment 
of compensation have been included within the ambit of the exception clause, while 
other forms of ivation of property which are outside the ambit of the exception 
clause are inevitably within the mischief of cl. (2) of the article. From the | age 
employed in the diffierent sub-clauses of art. 31 it is difficult to escape the conclusion 
that the words “aoquisttion” and “taking possession” used in art. 31(2) have the 
same meaning as the word “deprivation” in art. 31(1). The learned Attorney- 
General suggested that much weight could not be attached in construing art. 31 
to the provisions of ol. a as the saving clausehad beenintroduced by the 
article merely by way of abundant caution. J am unable to accede to this contention 
as it seems to me that the Constitution while defining and delimiting fundamental 
rights would not introduce in the articles dealing with those rights some matter 
merely by way of abundant osution. To my mind, it was casential while delimit- 
ing and defining fundamental rights to fully define the field of the right and to say 

-what was not included within that right. As already said, the article read as a whole 
comprehensively defines the State’s power of eminent domain as distinguished from 
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all ite other powers the exercise of which may amount to the taking of private 
property. The argument that these exceptions were incorporated in art. 31- by 
way of abundant caution further stands negatived by the contents of sub-ol. (4) 
(b) (#4) of the artidle. Only laws made for the promotion of public health or for 
prevention of danger to life or property have been exaluded from the mischief of 
ol. (2) of the article, while other laws made in exercise of power of social control 
which deprives a person of property have not been saved from the operation of- 
ol. (2). Tiustrativety, laws made by the State dealing with morality and which 
may lead to deprivation of property are outside the ambit of the exception clause. 
A fortiori, any deprivation of property under a law made for promotion of morality 
would fall within the mischief of ol. (2) of art. 31. It is thus clear that only that 
form of legislation which promotes public health or prevention of to life or 
property is saved from the provisions of art. 31(2), while other laws in exercise 
of the power of social control, if they deprive a person of property, are not saved 
from the operation of ol. (2) of art. 31. 

In support of his contention that the content of art. 31(1) was larger than that 
of art. 31(2) and that except in cases where the form of taking private property 
took the shape of acquisition of title or requisition for State uses, in all other cases 
the State could deprive a person of his property by simply making a law, the learned 
Attorney-General placed reliance on the following observations of my brother Das 
in Ohiranjttlal Chowdhuri’s case! (p. 924) :— 

“Article 31(1) farmulates the fondamental right in a negative form prohibiting the 
deprivation of property except by authority of law. It implies that a person may be deprived 
of his property by authority of law. Article 81(2) prohibits the acquisition or taking possession 
of property for a publio purpose under any law, unless such law provides for payment of compensa- 
tion. It is suggested that clauses (1) and (2) of article 31 deal with the same topic, namely, 
compulsory acquisition or taking possession of property, clause (2) being anly an elaboration on 
clause (1). There appear to me to be two objections to this suggestion. If that were the correct 
view, then clause (1) must be held to be wholly redundant and clause (2), by itself, would have 
been sufficient. In the next place, such a view would exolude deprivation of proporty otherwise 
than by acquisition or taking of possession. One can conceive of circumstances where the State 
may have to deprive a person of his property without acquinng or taking possession of the seme. 
For example, in any emergency, in order to prevent fire spreading, the authorities may have 
to demolish an intervening building...This deprivation of property is different from acquisition 
or taking of possession of property which goes by the name of ‘eminent domain’ in the American 
law. The construction suggested implies that our Constitution has dealt with only the law of 
‘eminent domain,’ but has not provided for deprivation of property in exercise of ‘police powers.’ 
I am not prepared to adopt such construction, for I do not feel pressed to do so by the language 
used in article 31. On the contrary, the language of clause (1) of article 81 is wider than that 
of clause (2), for deprivation of property may well be brought about otherwise than by acquiring 
or taking possession of it. I think clause (1) enunciates the general principle that no person 
shall be deprived of his property except by authority of law, which, put in a positive form, implies 
that a person may be deprived of his property, provided he is so deprived by authority of law. 
No question of compensation arises under clause (1). The effect of clause (2) is that only certain 
kinds of deprivation of property, namely, those brought about by acquisition or taking posses- 
sion of it, will not be permissible under any law, unless such law provides for payment of compensa- 
tion. If the deprivation of property is brought about by means other than acquisition or taking 
possession of it, no compensation is required, provided that such deprivation is by authority of 
law.” 

Similar observations were made by my brother in The State of Bihar v. Maharaja- 
dhiraja Sir Kameshwar Singh of Darbhanga?. Undoubtedly great weight must 
be given to the opinion expressed on this question by my learned brother and had 
I not felt convinced that his approach to this question was illiberal and restricted, 
I would have hesitated to differ from his views. After a full consideration of the 
problem and after giving due weight to the reasoning of my learned brother, I am 
unable, for reasons above stated, to agree with him. The objections envisaged 7 
my brother in Ohiranjitlal Chowdhurs’s caso against the suggestion that als. (1) 
and (2) of art. 31 deal with the same topic of compulsory acquisition or taking of 
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property do not at all oppress me and do not seem to me to be insurmountable or 
t. 

* On the assumption that ols. (1) and (2) of art. 31 deal with the same topio, it is 
not clear to me why in that context art. 31(Z) somehow becomes redundant. This 
is the only clause in the article which gives protection to private from 
being taken under executive orders without legislative sanction behind them. The 
first requisite for the exercise of the power of eminent domain is that it can only 
be exercised pursuant to law. It was necessary while delimiting the field of eminent 
domain to state that in the article. Ifthe State had been entitled by ol. (1) to take 
away private property merely by making a law, then no question of paying com- 
pensation would arise, whether the taking assumed one form or another. Acquisi- 
tion of property or its requisition; on that construction of the article, are merely 
two EAS depriving a person of property and must be held to be included within 
the ambit of ol. (1) of art. 31, and ol. (2) has not been drafted in the nature of an 
exception to the provisions of ol. (I) of art. 31. On this construction of cl. (7) 
of art. 31 the logical conclusion is that what has been done by this clause is that it 
has declared e alata tight in the State as inst an individual. Such a 
construction of the article in Part ILI, in my opinion, to be avoided, as the pur- 
pose of those articles is to declare the fundamental rights possessed by the citizens 
or other persons residing within the Union, rather than to deolare the rights of the 
State as against them. 

Secondly, my learned brother was oppreased with the idea that if a wide con- 
struction was not placed on the phraseology employed in ol. (1), deprivation of 

perty by the State in oases cf emergency, for instance, in order to prevent a 
as from spremding, would also have to bo paid for. ft eoma that in that code 
pointed attention was nob drawn during argumonie to the comprohkensive provisions 
of the saving clause of the article which seems fully to cover cases of that kind. 
The Constitution makers were fully alive to cases of that character and considering 
that all such cases, unless excepted, would fall within the mischief of cl. (2), they 
purposely excepted them from the ambit of the clause. 

The majority of the Court in Chirenjitlal ChowdAurt’s case refrained from ex- 
pressing any opinion on the scope of art. 31(1). My brother Mukherjea made a 

. reference to this question but declined to express any opinion on it. There is thus 
no concensus of A pete on the scope of the provisions of ol. (Z) of art. 31 in this 
Court and no opinion has been pronounced upon it so far. 

The result of the above discussion is that, in my opinion, art. 31 is a self- 
contained provision delimiting the field of eminent domain and art. 31(1) and (2) 
deals with the same topic of compulsory saquisition of property. è 

The contention of the learned Attorney-General that on the analogy of the decision 
ofthis Court in A. K. Gopalen v. The State! it should be held that when a person is 
sag of private property by authority of law that deprivation puts an end to 

the freedoms regarding pro teed under art. 19, does not require 
any detailed examination in the light of the construction placed by me on the 
language of art. 31(1). It was conceded by the learned sounse!l that that decision 
would have had no application once it was held that ols. (7) and (2) of art. 31 dealt 
with the same topic of compulsory scquisition of property. 

The next contention of the learned counsel that the word “‘acquisition” in art. $1 
(2) means the aoquisition of title by the State and that unless the State becomes 
vested with the property there can be no acquisition within the meaning of the 
clause and that the expression “taking possession” connoted the idea of requisition 
cannot be sustained and does not, to my mind, affect the decision of the case. As 
above pointed, both these expressions used in ol. (2) convey the same meaning that 
is oonveyed im cl. (1) by the expression ‘‘deprivation”. As I read art. 31, it gives 
complete protection to private property as against executive action, no matter by 
what process a person is deprived of possession of it. In other words, the Constitu- 
tion declares that no person shall be deprived of possession of private property without 
payment of campensation and that too under the authority of law, provided there 


1 [1959] 8. O. R. 88. 


1988. ] DWARKADAS V. SHOLAPUR MILLS (s.c.}—Mahajan J. 698 


was a public purpose behind that law. It is immaterial to the person who is de- 
prived of property as to what use the State makes of his property or what title it 
acquires in it. The protection is against loss of property to the owner and there is 
no protection ARA to the State by the article. It has no fundamental right as 
against the individual citizen. Article 31 states the limitations on the power of 
the State in the field of taking property and those limitations are in the interests 
of the person sought to be deprived of his property. The question whether acquisition 
has a concept than is conveyed by the expression “taking possession” is really 
of academic interest in view of the comprehensive phraseology employed by ol. (2) 
of art. 31. As the matter was argued at some length, I propose to briefly indicate 
my opinion on that point. 

For the proposition that the e ion “acquisition” has the concept of vesting 
of title in the State reliance was p on the opinion of Latham O. J. in Minister 
of State for the Army v. Dalziel’. By virtue of the provisions of s. 51, placitum 
(xxxi), ofthe Constitution of Australia, the Commonwealth Parliament is empowered 
to make laws with respect to “the acquisition of property on just terms from any 
State or person for any purpose in respect of which the Parliament has power to 
make laws’. General Regulations styled as the National Security Regulations 
were made under the National Security Aot, 1939-1943, s. 5. Reg. 54 relates to the 
taking of possession of land by the Commonwealth and other regulations provide 
for the ascertainment and payment of compensation for loss or damage suhered 
by reason of things done in pursuance of the regulation. The Supreme Court of 
New South Wales held that taking possession of land in pursuance of Reg. 64 
amounted to acquisition of property within the meaning of s. 51 (xxxi) of the 
Constitution. On appeal Latham O. J. made the following observations (p. 276) :— 

“‘...The Commonwealth cannot be said to have acquired land unless it has become the 
owner of land or of some interest in land. If the Commonwealth becomes only a possessor but 
does not become an owner of land, then, though the Commonwealth may have rights in respect 
to land, which land may be called property, the Commonwealth has not in such a oase acquired 

Accordingly, in my opinion, the facts that the right to possession is the most valuable attribute 

of ownership, that possession is prima facie evidence of ownership, and that possession may 
develop into ownership, do not justify any identifloation of possession with ownership, but, . 
on the contrary, emphasize the distinction between the two ideas. The fact that the Common- 
wealth is in possession of land as a result of action under the Regulations does not show that the 
Commonwealth has become the owner of the land or of any estate in the land.” 
The majority of the Court held otherwise and expressed the opinion that the taking 
under Reg. 54 of the National Security (General) Regulations by the Com- 
monwealth for an indefinite period of the exclusive possession of property constituted 
an acquisition of property within the meaning of s. 51 (xxxi) of the Constitution. 
This is what Rich J. said, representing the majority opinion, (p. 286) :— 


now before us, the Minister has seized and taken away from Dalziel everything that made his 
weekly tenancy worth having, and has left him with the empty husk of tenancy. In such 
circumstances, ho may well say :— 

‘You take my house, when you do take the prop 

That doth sustain my house ; you take my life, 

When you do take the means whereby I live.’ ” 


In the present case nothing has been left with the company but the mere husk of 
title 


In my judgment, the true concept of the expression “acquisition” in our-Con- 
stitution aa well as in the Government of India Act is the one enunciated by Rich 
J. and the majority of the Court in Dalsiel’s case. With great respect I am unable 
to accept the narrow view that “soquisition” necessarily means acquisition of title 
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in whole or part of the property. It has been rightly said that a close and literal 
construction of constitutional provisions made for the security of person and property 
deprives them of half their efficacy and ends in a gradual reciation of the right 
as if the right consisted more in sound than in substance. In other words, such 
provisions cannot be construed merely by taking & dictionary in hand. The word 
‘aoquisition” has quite a wide concept, meaning the procuring of property or the 
taking of it permanently or temporarily. It does not necessarily imply the aoquisi- 
tion of legal title by the State in the property taken possession of. The learned At- 
torney-General combated this view and contended that such a wide concept of the 
meaning of the word “acquisition” was contrary to legislative practice in India 
which practice was in accord with the view enunicated by Latham O. J. in the 
case above cited. It was said that the decided cases in India supported that con- 
struction of the, word. Reference was made to a decision of Bhagwati J. in Tan 
Bug Taim v. The Collector of Bcmbay'. That case concerned the requisition by the 
State of the premises of a leading Bombay Chinese restaurant. On a petition 
presented to Court under s. 45 of the Specific Relief Act, BhagwatiJ. held that having 
regard to the principles applicable to British jurisprudence which had been enacted 
in s. 299(1) and (2) of the Goverment of India Act, requisition of land could not be 
considered as being included either in item 9 or item 21 of List 11 of the 7th Sohe- 
dule of the Act, that the word “aoquisition” implied ownership in the property or 
ighta in or over such property, while “requisition” implied deprivation of the owner 
of the property for the time being of the use and possession thereof and meant control 
of the property, and that there was no warrant for holding that so far as legislative 
practice in India was concerned, “requisition” was included in “aoquisition’”. 
The learned Judge preferred to follow the view of Latham O. J. and to follow 
the majority judgment in Dalziel’s case. Having considered the matter in full, 
and with respect to the learned Judge, I prefer to follow the view of the majority 
of the Court, because it seams to me that it is more in consonance with juridical 
principle that possession after all is nine-tenths of ownership, and once possession 
is taken away, practically everything is taken away, and that in construing the 
Constitution it is the substance and the practical result of the act of the State that 
should be considered rather than its purely legal aspect. As already said, the correct 
approach in such cases should be this : what in substance is the loss or injury caused 
to the owner and not what manner and method has been adopted by the State in 
taking the property. 

That the view e by yes Wine J. did not truly represent the intent 
of Parliament in ing entry 9 of List II of the 7th Schedule becomes clear from 
what happened subeequent to this pronouncement. After this judgment was 
delivered, an Act was passed by Parliament amending the Government of India 
Act nullifying the effect of the judgment as regards requisition of property. The 
Indian (Proclamation of Emergency) Act, 1945 (9 & 10 . VI, 0.28) was promul- 


gated on February 14, 1946, the udgaen of Bhagwati J. having been delivered 
on A 9, 1945, B. 102 of the Government India Act was amended and 
by it the Central islature, when a proclamation of emergency was in force, was 


- empowered to make laws for a province or a part thereof, in respect of any matters 
not enumerated in any of the lists of the 7th Schedule. Reference was also made 
. to certain observaticns of my brother Das in Ohiranjitlal Chowdhuri’s oase? in which 
the opinion was expressed that the word “‘aoqguisiton” had implicit in it the 
idea of vesting of pro in the State. For the reasons already given, with 
great respect, I am unable to subscribe to that view. 
Reference was also made to a decision of the Punjab High Courtin Jupiter General 
Ins. Co. v. Rajagopalan*. This case concerned the provisions of ss. 52 and 52(a) 
of the Insurance Amendment Act, 1950. It was contended there that those pro-— 
visions abridged the fundamental rights guaranteed by art. 31(2) of the Constitution. 
In view of the decision of this Court in Chiranjitlal Chowdhuri’s case, the “Punjab 
High Court construed the word ‘‘aoquisition” in the narrower sense and held that 


1 [1946] Bom. 517, 2 [oso] 8. 0. R. 869. 
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as the beneficial interest in the property remained in the insurer, the provisions of 
the pues section did not amount to appropriation of the insurer’s property 
and merely amounted to exercise of police power. It was further held that the 
pith and substance of the impugned legislation was the regulation of insurance 
companies and winding up such corporations, if that was most advan us to the 
general interest of policy holders. It is unnecessary for the purpose of this case to 
say anything about the correctness of that decision. 

In the light of these different decisions the Constitution employed more compre- 
hensive phraseology in art. 31 than had been employed in the entries of the 7th 
Schedule appended to the Governement of India Act, 1935, and which became the 
subject matter of construction in the case decided by Bhagwati J. In the entries 
of the 7th Schedule appended to the Constitution the word used is “requisition”, 
but the same phraseology has not been employed purposely in o. (2) of art. 31, in 
all probability to avoid any controversy on the scope of the article by giving a limited 
Meaning to these two words. 

On the finding that the company’s property was in effect taken possession of 
under the provisions of the Ordmanoe by the State and that the company was de- 
prived of it, there is no escape from the oconolusion that the im Galiran 
and the statute following it are void, as both of them encroach on the fandamental 
right of the company under art. 31 (2) of the Constitution. 

It was then argued that even so the plaintiff in the suit was not entitled to the 
relief claimed by him as it was the company alone that could complain about 
the arbidgement of ita fundamental rights by the Ordinance in question. It was 
also contended that the plaintiffs fundamental right to property had not been 
infringed in any manner as his property in the share had not been taken possession 
of by the State. Finally it was said that on both these questions the majority 
decision of this Court in Ohiranjitlal Ohowdhuri’s case was conclusive. I am 
unable to sustain any one of these contentions. Undoubtedly the majority decision 
in Ohtranjitlal Ohowdhuri’s case has binding foroe till it is reconsidered or over- 
ruled by this Court. But this decision, in my opinion, has no apposite application 
to the facta and circumstances of this case and is clearly distinguishable. My 
reasons for saying so are these :— 

l. The decision in Chiranjitlal Chowdhuri’s case was given on a petition 
presented to this Court in exercise of its jurisdiction under art. 32 of the Consti- 
tution. Inter alia, Chowdhuri’s grievance was that his fundamental right under 
art. 31(2) of the Constitution had been infringed by the impugned law, inasmuch 
as the State had taken possession of the company’s property and that all the righta 
and privileges annexed to his share had thereby been lost. The majority of the 
Court took the view that the petitioner was still in posssession of his share and that 
he had power to dispose of that share, that he could receive a dividend on that 
share, and that though he had lost some of the privil annexed to his share, it 
could not be said that the State had taken possession of his share or was exercising 
the privileges which he enjoyed as a shareholder. The situation however of the 
present plaintiff and of all the preference shareholders whom he represents is quite 
different . Obhiranjitlal was an ordinary shareholder of a fully paid up share. The 

laintiff and the other preference shareholders are in a different situation from 
Ohiranjitlal. All of them hold partly paid oP ee shares on which their 
liability amounts to a gum of Re. 16 lakhs, the plaintiff alone being under a liability 
of Rs. 1,62,000. In case this liability is not met when it is sought to be enforced, 
the shares are liable to forefeiture. The plaintiff and the other preference share- 
holders therefore are in imminent danger af loging the shares themselves or of losing 
valuable property in the nature of money which they will have to pay out in order 
to meet the call. For all practical purposes the plaintiff is in danger of losing 
valuable property which the State is threatening to take Po of. Not only 
will these shareholders lose their shares and be deprived of them, but they will also 
be forced to pay large sums of money and all this will be in exercise of the powers 
conferred: on the directors appointed by the State by the Ordinance in question. 
There can thus be no comparison between the rights and liabilities of Chiranjitlal 
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with the rights and liabilities of the present plaintiff and the other preference share- 
holders. 


2. The righta and privileges of preference shareholdes even in winding up and 


- in earning dividends are somewhat different from the rights and Pan Se of the 


ordinary ay paid up shareholders. The Court in Ohtranjitlal Ohowdhuri’s case 
did not at all advert to the case of preference shareholders and the effect the Ordi- 
nance had on their rights. It is evident that it was the refusal of the directors 
to obey the mandate of the Controller appointed by the Central Government to 
make a call on the preference shareholders that to a certain extent resulted in the 
eran Bey the inanoe. On October 5, 1949, the Government appointed a 
Contro to supervise the affairs of this company. On November 9, 1949, the 
Controller asked the directors of the company to o a call onthe preference share- 
holders. Soon after the directors a resolution refusing to comply with the 
command. On January 9, 1950, the Ordinance was promulgated, 4.¢. soon after 
the refusal, andon the same day powers wore delegated by the Central Government 
to the Bombay Government under the Ordinance. Next day, on January 10, 
1960, the Bombay Government appointed its nominees as directors of the company. 
On February 7, 1950, these directors passed a resolution to call up the uncalled 
capital and actually on February 22, 1950, call was made and the plaintiff was called 
upon to pay a sum of Ra. 1,62,000. In these ciroumstances, it cannot be held 
to be an unreasonable inference that one of the purposes of the Ordinance was to raise 
further finance for the business of the company so that it may start working. In 
any case, that was clearly the effect of the Ordinance on the property of the 
preference shareholders. these circumstances, it cannot be said that on the rule 
of stare decisis the plaintiff is out of Court in view of that decision. 


"3. In the case of Chtranjitlal Chowdhuri v. The Union of India the Court was 


_ influenced considerably by the fact that a solitary shareholder was trying to 


enforce the company’s fundamental right in the exercise of ita jurisdiction under 
art. 32 and that he could not do so unless his own fundamental right under art. 
31(2) had been infringed. It was said that the complainant could not succeed 
because somebody else was hurt and that it was an elementary principle of law 
that in order to justify the grant af extraordinary relief the oomplamant’s 
need of it and the absence of an adequate remedy at law must clearly appear. 
Das J. also pointed out that art. 32 can only be invoked for the purpose of enforcement 
of the fundamental right and that that article does not permit an application merely 
for the p of agitating the competence of the appropriate Legislature in i 
any parti ensotment unless the enactment also infringes any of the fundamen 
rights. The learned Judge concluded by saying (p. 981)— 

“Tn certain exceptional oases where the company’s property is injured by outsiders, a shareholder 
may, under the English law, after making all endeavours to induce the persons in charge of the’ 
affairs of the company to take steps, file a suit on behalf of himself and other shareholders for 
redressing the wrong done to the company, but that prmoiple does not apply here for this is not 
a suit, nor has it been shown that any attempt was made by the petitioner to induce the old 
directors to take steps nor do these proceedings purport to have been taken by the petitioner 
on behalf of himself and the other shareholders of the company.” 

Here it is quite clear that the present contention has been raised in a suit and not 
in an application for a writ under art. 32. That iteelf distinguishes Ohtranjitlal 
Ohowdhuri’s case from the present. It is further olear that all the necessary 
ap visualised by my learned brother have been taken by the preference share- 
holders. A requisition for calling a mesting of the shareholders of the company 
was made on August 8, 1950, a meeting was actually held on September 28, 1950, 
and on subsequent days and on November 5, 1950, resolutions were passed that 
the call should not be made. The resolutions were, however, vetoed by the Govern- 
ment. All the preference shareholders are represented in this suit imoluding some 
of the directors, the company has been impleaded asa defendant and the old directors 
of the company have made an application that they should be allowed to support 
the appeal. On these facta the present case is clearly distinguishable from that of 
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4. Inany case, even if it is held that in view of the binding character of this 
Court’s decision in Chtranjitlal’s case the point is concluded, that the State has 
not taken possession of the shareholders’ property, I am of the opinion that the 
plaintiff and the other preference shareholders are entiled in this suit to attack the 
validity of the Ordinance on the basis of the infringement of the fundamental right 
of the company. The plaintiff has every right to challenge the authority of the direc- 
tors to make the call and to question their stands before they can fix a liability 
on him. The directors seek to derive authority from the Ordinance. If, however, 
the Ordinanoe is void as against the company, obviously they are not to be regard- 
ed as the directors of the oompany and would thus have no authority to make 
the call. It would indeed be a strange thing to hold that the plaintiff in a suit 
cannot question the authority and the credentials of the person who is seeking to 
enforce a demand against him. Unless the person making the demand makes out 
his authority or his credentials to do so, he is not entitled to enforce the demand. 
In all cases where a pecuniary or other similar liability is sought to be enforced by 
a person, it is always open to the person challenging the liability to raise the question 
of the locus stands and authority ofthe person making the demand. If that person 
claims in the status of an agent of some other person, unless his appointment is 
validly made he would have no authority. In this case the olders under 
the articles of association were under a contractual liability to meet calls made by 
the directors of the oompany appointed by them. They never agreed to meet a 
call made by persons appointed by an external authority, and in these circumstances 
they are entitled to question the authority of the person making the call.: The 
directors appointed by the Government oan only invoke in aid the authority given 
to them by the Ordinance, and if the Ordinanoe is void as against the company, 
they cannot be held to be directors of the company and would, therefore, have no 
authority to make the call. In my judgment, thetetors: it is plain that the plaintiff 
is entitled to succeed on the basis of the infringement of the company’s fundamental 
right under art. 31(2), because that is the only authority under which the directors 
have been brought into existence and are exercising powers by virtue of the pro- 
visions of the Ordinance. If they are not the validly appointed te of the 
company qua the company, they cannot function as directors qua Alia. shareliohices: 

5. . The learned Attorney-General drew our attention to a number of cases for 
the proposition that unless there was direct infringement of the fundamental 
ee of the shareholders, it was not open to them to take advan of the breach 
ofa fundamental right of the company. In these wide terms I am unable to 
accede to this propcsition. In my opinion, the correct rule on this point has been 
stated in Willoughby, at p. 20, on the authority of the decision m Massachusetts 
vy. Mellon, and is in these terms :— 

‘(..We have no power per ss to review and annul acts of Congress on the ground that they 
are unconstitutional, That question may be considered only when the justification for some 
direct injury suffered or threatened, presenting a justiciable issue, is made to rest upon such an 
act, Then the power exercised is that of ascertaming and declaring the law applicable to the 
controversy. It amounts to little more than the negative power to disregard an unconstitutional 
enactment, which otherwise would stand in the way of the enforcement of a legal right. The 
patty who Invokes the power must be able to show, not only that the statute is invalid, but that 
ho has sustained or is immediately in danger of sustaining some direct injury as the result of its 
enforcement, and nob merely that he suffers in some indefinite way in common with people 
generally. Ifa case for preventive relief be prevented, the Court enjoins, in effect, not the execution 
of the statute, but the acts of the official, the statute notwithstanding.” 

The rule stated above has apposite application to this case. The plaintif and the 
other preference shareholders are in imminent danger of sustaining direct injury 
ease result of the enforcement of this Ordinance, the direct injury being the amount 
of the calb that they are called upon to pay and the consequent forfeiture of their 
shares. Not only would they lose their shares, if they do not meet the demand, 
but they would also have to pay the amount of the call. My brother Das elabo- 
rately dealt with this question in Ohtranjitla?s case" and made reference to all 
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the cases that were cited by the Attorney-General on this subject, viz., McOabe 
v. Atchison T. & S. F. R. Cot; Jeffery Mfg. Co. v. Blagg? ; Hendrick v. Maryland; 
Newark Nat. Gas & F. Co. v. Newarkt; and in whioh the rule laid down was that 
in order to justify the granting of extraordinary relief the oomplainant’s need of it 
and the absence of an adequate remedy at law must clearly appear and that the 
complainant cannot succeed because some one else was hurt. He also made reference 
to the cases of Truas v. Raich’ and Buchanan v. Warley*. There the Court 
allowed the plea to be raised because in both these cases the person raising it was 
directly affected. In the first of the two last mentioned cases an Arizona Aob of 
1914 requiring employers employing more than five workers to employ not lees 
than eighty per cent. native born citizens was challenged by an alien who had 
been employed as a oook in a restaurant. That statute & violation of the 
Act by an employer punishable. The fact that the employment was at will or 
that the employer and not the employee was subject to prosecution did not pre- 
vent the employee from raising the question of oonstitutionality, because the statute, 
if enforced, would compel the employer to discharge the employee and, therefore, 
the employee was directly affected by thestatute. In the second cases oity ordinance 
prevented the oooupation of a plot by a ooloured person in a block where a majority 
of the residences were ocoupied by white persons. A white man sold his property 
in such a blook to a Negro under a contract which provided that the ee seit 
should not be required to accept a deed unless he would have a right, under the 
laws of the city, to ocoupy the same as a residence. The vendor sued for cific 
performance and contended that the Ordinance was unconstitutional. Although 
the alleged denial of constitutional rights involved only the rights of coloured persons 
and the vendor was a white person, yet it was held that the vendor was directly 
affected, because the Courts below, in view of the Ordmanoe, declined to enforce 
his contract and thereby directly effected his right to sell his property. Reference 
was also made to the caso of Darnell v. Indiana’. That is the only oase in which 
a shareholder was not heard to complain in his own name when the Ordinance 
infringed the fundamental right of the company, his own rights had not been 
infringed. In view of this decision my brother Das took the view that Chiranjitlal 
who was merely a shareholder and did not suffer any direct injury by the result of 
the law was not entitled to complain. That may very well have been the correct 
view in the case of a fully paid up shareholder who had no further liability or who 
was not likely to suffer in any manner by the enforcement of the Ordinance, but 
the situation of a ly paid up preference shareholder as in this case is quite different 
and distinguishable, and in my judgment the apposite rule to apply to the present 
case is the one laid down in the case of Traws v. Raich and B v. Warley. 
The result is that the plaintiff is entitled to challenge the oconstitutionality of the 
Ordinanoe on the basis that it abridges the company’s fundamental right under art. 
31(2). The plaintiff is thus entitled to succeed in this suit which should have been 
decreed in the terms in which it was laid. 

` I am farther of the opinion that the question of the locus stands of the plaintiff 
to raise the plea that the Ordinance being void against the company the directors 
had no authority to make the oall, is really of academio interest in this case, because 
here the company has been impleaded as a defendant. Ita old directors have made 
an application to this Court supporting the case of the plaintiff on the ground that 
the Ordinance is void as it infrmges the company’s fundamental right under art. 
31(2). The learned Attorney-General when asked about this application said that 
it not having been nade in the High Court and having only been made at the last 
stage of the case should not be entertained. In my view, when the question in 
issue is one concerning constitutional rights, the matter cannot be viewed purely 
from a technical angle, and if in the interests of doing substantial justice it is neoe- 
Beary to grant ission to the old directors to have their say, technical oon- 
siderations should not stand in the way of doing so. If the Ordinance qua the 
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oompany is void, I do not see why the old directors should be debarred from saying 
so, and if it is void the company, it can certainly not be sustained qua the share- 
holders. Some of the directors who are preference shareholders are also represented 
in the suit as well. In Ohiranjitlal’s case’ the question of his locus standi was 
left open by the Chief Justico. This is what the learned Chief Justice said (p. 875): 

“...Tho first [question] is whether ons individual shareholder can, under the circumstances 
of the case and particularly when one of the respondents is the company which opposes the 
petition, challenge the validity of the Act on the ground that'it is a piece of discriminatory 
legislation,...I do not think it is necessary to pronounce a definite opinion on the first point.” 
In that case Patanjali Bastri J., as he then was, also did not pronounce any definite 
opinion on the question so far as the shareholder’s right to question the invasion 
of the right to property of the oompany under art. 31 was concerned. This is what 
the learned Judge said (p. 893) : 

“Whatever validity the argument may have in relation to the petitioner's claim based 
on the alleged invasion of his right of property under article 81, there can be little doubt that, 
so far as his claim based on the contravention of article 14 is concerned, the petitioner is entitled 
to relief in his own right.” 

Tho learned Judge did not offer any opinion on the other questions. Mukherjea 
J. decided the question on grounds somewhat different from that taken by Fazl 
Ali J. This is what the learned Judge said (p. 899) :— 

‘« A discussion of the fondamental rights of the company as such would be outside the 
purview of our enquiry. It is settled law that in order to redress a wrong dane to the company, 
the action should prima facts be brought by the company iteelf. It cannot be said thet this 
course is not possible in the circumstances of the present case. As the law is alleged to be 
unconstitutional, it is open to the old directors of the company who have been ousted from their 
position by reason of the enactment to maintain that they are directors stillin the eye of law, 
and on that footing the majority of shareholders can also assert the rights of the company as 
such. None of them, however, have come forward to institute any proceeding on behalf of the 
company. Neither in form nor in substance does the present application purport to be one made 
by the company itself. Indeed, the company is one of the respondenta, and opposes the petition.” 
Even on the basis of this reasoning the situation of the present plaintiff, as already 
explained, is quite different and so is that of the oompany. In these circumstances 
it cannot be said that the decision given in Ohtranjitla?s case is binding on this 
point, as even the judgments of the Judges forming the majority did not speak 
with the same Voice. 

For the reasons given above I would allow this appeal, set aside the judgment 
of the High Court and decree the plaintiffs suit with costs. It is not necessary 
to give any decision on issue 2 in view of the decision reached above, viz. whether 
the law is void because it infringes the fundamental rights under arts. 14 and 19. 


Das J. Iagreethatthis appeal should be allowed, but I prefer to rest my decision 
on the grounds and reasonings set forth in detail in my Judgment in Appeal No. 107 
of 1952 (The State of West Bengal v. Subodh Gopal Bose). 

This is an a by the plaintiff in a suit filed in the Bombay High Oourt on 
behalf of himself and other preference shareholders of the respondent company 
praying for a declaration that the power given to the defendants-respondenta Nos. 2 
to 8 who had been appointed directors under the Sholapur Spinning and Weaving 
Company (Emergency Provisions) Ordinance IL of 1950 (hereinafter referred to as 
the ain Ordinance) to make a oall and the resolution passed by the defendants- 
respondents Nos. 2 to 6 on February 7, 1950, for making a call of Re. 50 per each 
preference share are illegal, lira vires, void and inoperative in law. The plaintiff- 
appellant is the registered holder of 3,244 preference shares of the respondent com- 
pany of the face value of Re. 100 per ahare out of which only Rs. 50 had been paid 
Up, euros wie if the call has been duly made, he will have to pay Ra. 1,682,200 
in of his holding. The plaintiff-appellant resists the payment of the call on 
the ground, infer alia, that the said Ordinance is illegal, ultra vires and invalid 
under the provisions of the Government of India Act, 1935 and/or the Constitution 

1 [1950] 8. 0. R. 869. 
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of India. No oral evidence was adduced on either side. The mattera in issue were 
argued aa questions of law governed by the Oonstitution. The contention was 
that the Ordinance was inconsistent with or in derogation of the fundamental rights 
guaranteed by the Constitution. The suit was dismissed by the trial Court and that 
mens was affirmed by the appeal Court. The plaintiff has now come up on 
appeal before us after having obtained a certificate under art. 132(1) of the Oon- 


stitution from the h Court. 

The material Per up to the institution of the suit and the terms of the 
imp Ordinance have been set out in detail in the judgmente delivered by 
this Court in the case of Chiranjiilal Ohowdhuri v. The Union of India! where this 
very Ordinance and the Act whioh replaced it were challe as unconstitutional 
and also in the judgment just delivered, and it is not necessary for me to recapitulate 
the same. The determination of the matters in issue depends on the oorreot in- 
terpretation of arts. 19(Z)(f) read with art. 19(5), art. 31 and art. 14 of the Con- 
stitution. . 

My view about the correlation between art. 19(1) (f) read with art. 19(5) and 
art. 31 and the true meaning and the respective soope and effect of ols. (1) and (2) of 
art. 31 have been set forth in detail in my judgment in Ohtranjitlal’s case (supra) 
and have been more fully explamed in my judgment in Appeal No. 107 of 1952 

The State of West Bengal v. Subodh Gopal Bose) and no reiteration of them is called 

r. In the light of the oonolusions reached and the reasons in support thereof 
given by me in those judgments I proceed to examine the contentions advanced 
by the appellant. 

The a t seeks to question the validity of the Ordinanoe on the ground 
that ib intri the fundamental rights of (a) the oompany, (b) the shareholders, 
(c) the managing agents, (d) the directors elected by the shareholders and (e) persons 
having contracts with the company. ‘The first thing to consider is whether he can 
raise the question of constitutionality of the Ordinance founded on the breach of 
the fundamental righta of anybody other than himself. 

The above matter was agitated in Chtranjitlal’s caso (supra). There Chiranjit- 
lal Chowdhuri, who was the holder of one fully paid up ordmary share, applied to 
this Court under'art. 32 challenging the validity of this very Ordinance which is now 
questioned before us and the Aot which eventually replaced it. One of the 
grounds of attack was that the Ordinance had infri e fundamental rights of 
the company under art. 19(1) (f) and art. 31 in that it dismi the managing agents 
and the directors and authorised the State to appoint new directors and authorised 
the directors so appointed under the Ordinance to take possession of the company’s 
aseeta without payment of any compensation. On the point now under considera- 
tion Mukherjea J. expressed himself thus (p. 898) : A 

‘«,.An incorporated company, therefore, can come up to this court for enforcement of 
its fundamental rights and so may the individual shareholders to enforce their own ; but it would 
not be open to an individual shareholder to complain of an Act which affects the fundamental 
tights of the company except to the extent thatit constitutes an infraction of his own rights as 
well, This follows logically from the rule of law that a corporation has a distinct legal personality 
of its own with rights and capacities, duties and obligations separate from those of ita individual 
members. As the rights are different and inhere in diferent legal entities, it is nob competent to 
one person to seek to enforce the rights of another exvept where the law permita him to do so. 


A well known illustration of such exception is furnished by the procedure that ia sanctioned in - 


an application for a writ of habeas corpus.” 
And again at p. 899 :— = 

“...The rights that could be enforced under article 82 must ordinarily be the rights of the 
petitioner himself who complains of infraction of such righta and approaches the court for relief. 
This being the position, the proper subject of our investigation would be what rights, if any, 
of the petitioner as a shareholder of the company have been violated by the Inmpugned legislation. 
A aonan of poe damenta riai OE ao oompany ad Puoli Wogld be outelda we Peet 
of our enquiry.” 
At pp. 904-909 the learned Judge discussed the question whether the impugned 
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law had infringed any fundamental right of the shareholders under art. 31(2) or 
art. 19(1) (f), and answered it in the negative. Kania O. J. agreed with the line 
of reasoning and the conolusion reached by Mukherjea J. on this] point. Fazl Ali 
J. at p. 876 referred to a passage in the judgment of Hughes J. in McCabe v. 
Atchison T. & 8. F. R.Co.1 and expresaly held that no one exoept those whose rights 
were directly affected by a law could raise the question of the constitutionality 
of that law. His Lordship said (p. 876) :— 

“...The company and the shareholders are in law separate entities, and if the allegation 
is made that any property belonging to the company has been taken possession of without 
compensetion or the right enjoyed by the company under article 10(1)(f) has been infrmged, it 
would be for the company to come forward to assert or vindicateits own rights and not for any 
individual shareholder to do so.” 


As to the question whether the petitioner had succeeded in showing that there had 
been an intri ent of his own rights as a shareholder under arts. 31 and 19(1) (f), 
his Lordship agreed with and adopted the conclusions arrived at by Mukherjea J. 
without committing himself to the acceptance of all the reasonings of Mukherjea 
J. My Lord the t Chief Justice rested his decision on art. 14 and came to the 
conclusion that ihe titioner as a shareholder had been discriminated against. 
Having thus decided the question arising under art. 14, he did not think it necessary 
to ams any opinion on the questions raised under arts. 19 and 31. At pp. 927- 
930 I dealb with the question whether the shareholder oould im the consti- 
tutionality of the law on the ground that the fundamental right of the oompany 
had been infringed. After referring to several decisions of the Supreme Court of 
Amerioa I came to the following conclusion (p. 930) : 

“...In my opinion, although a shareholder may, in a sense, be interested to ree that the 

company of which he is a shareholder is not deprived of ita property he cannot, as held in Darnell 
v. Indiana, be heard to complain, in his own name and on his own behalf, of the infringement 
of the fundamental right to property of thejcompany, for, in law, his own right to property has 
not been infringed as he is not the owner of the company’s properties.” 
In the premises, I think it is quite clear that the majority of the members 
of the Bench which heard Chiranjitlal’s case (supra) held that the peti- 
tioner was not entitled to question the constitutionality of the Ordinance and the Aot 
on the ground that the fundamental rights of the company under arts. 19(Z) (f) 
and 31 been infri He had, therefore, to rely on the plea of infringement 
of his own fundamental rights. The majority of the Court held that there had 
been no infringement of his rights as a shareholder under art. 19(Z) (f) or art. 31 
and that the petitioner consequently had to fall baok on art. 14 in order to support 
his plea of the unconstitutionality of the Ordinance and the Act. Even here the 
majority of the Bench took the view that the petitioner had not discharged the 
onus that was on him of showing that in fact there had been any discrimination 
against him and other shareholders of the oompany. 


Learned Attorney-General submits that in so far as the challenge to the validity’ 
of the law is, in the present caso, founded on the infringement of the company’s 
fondamental rights, it is concluded by the decision in Ohtranjitlal’s caso (supra), 
for the reasons adopted by the majority in that oase apply equally to the case now 
before us and the same conclusion must be drawn, namely, that the present appellant, 
who is also a shareholder, cannot be permitted to impugn the said Ordinanoe on the 
ground that it infringes the fundamental righta of the company, or the managing 
agents or the directors or other persons having oontracts with the company. It is, 
on the other hand, contended on behalf of the eppollant that the present case is 

istinguishable from Chiranjitlal’s case (supra) in that the question here arises in 
ioscan Far suit and not on an application under art. 32 for the enforcement of fanda- 
mental rights. I do not think that this, by iteelf, isa substantial ground of distinction at 
all. I cannot see how the mere form of the proceeding can affect the question. 
The true principle being that only a person who is directly affected by a law can chal- 
lenge the validity of that law and that s person whose own right or interest has 


1 (1914) 285 U. 8. 151, 59 L. ed. 169. 
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not been violated or threatened cannot impugn the law on the ground that 
somebody else’s right has been infringed, the same principle must prevail irrespeo- 
tive of the form of the Bap tan be which the question of constitutionality is raised. 

Learned counsel for the a t, however, urges that although on a parity of 
reasoning there has been no infringement of the fundamental right of the preference 
shareholders under art. 19(7) f) or art. 31(2), the impugned law, if ib stands, certainly 
subjects the preference oldars to the risk of being called upon to pay the 
amount of capital remaining unpaid on their respective shareholding. deod, 
the directors appointed under the said Ordinance have made a call for the payment 
of Re. 50 on each preference share and the plaintiff-appellant alone will have to 
pay Rs. 1,62,200 on his shares. There was no such liability on the petitioner in 
Ohiranjitlal’s case (supra) for he waa the holder of only one fully paid up ordinary 
share. The impugned Ordinanoe, therefore, directly affects the preference share- 
holders by imposing on them this liability, or the risk of it, and gives them a sufficient 
interest to challenge the validity of the Ordinance. It is quite true, as submitted 
by the learned Attorney-General, that the fact of the property of the company or 
the managing agente, or the directors or’ the other persons having contracts with 
the company having been taken possession of by the State through the directors 
appointed by the State under the Ordinance has no relation to or bearing on the 
imposition on the preference shareholders of the liability to pay the call, for the 
directors were not obliged to make the call because they had taken possession of 
the property of the company or the other persons and that this imposition of liability 
or risk cannot, therefore, be said to be the direct or even indirect result of the State 
having through the directors appainted under the Ordinance, taken possession 
of the property of the company or the other persons. Itisthen urged by him 
that, that hee 80, the preference aharsholders cannot be allowed to complain of 
the infringement of the rights of the oompany or of the other parsons which does 
not oonoern or affect them. This argument, however, overlooks the purpose and 
scope of the suit filed by the appellant for himself and all other preference 
shareholders. The appellant is disputing his liability to pay the call made by 
the directors appointed under the Ordinance. He is, therefore, entitled to show 
that the directors who have made ths call are not competent do ao. It is open 
to him to allege and prove, if he can, that the gentlemen who have purported to 
make the call are not competent to do so because they are not the directors of the 
company. Take the case of a company which is not governed by this Ordinanoe. 
Ifa is made on the shareholders of euch a oompany, it is certainly open to a 
shareholder to resist the payment of the call by proving, if he can, that the persons 
who have purported to make the call are not the directors of the company. -This 
he may do by showing that those persons have not the requisite qualifications 
or have not been duly elected. Likewise, on a parity of reasoning, the appellant 
as a preference shareholder in the respondent company is entitled to show, if he can, 
that the persona who have made the call are really not the directors of the oompany. 
Certainly he can show that the Ordinance under which these persons have been 
appointed was beyond the legislative competency of the authority which made it 
or that the Ordinance had not been duly promulgated. If he can, with a view 
to destroy the locus standi of the persons who have made the call, raise the question 
of the invalidity of the Ordinance on the grounds I have just mentioned. I can see 
no valid reason why, for the self same purpose, he should not be permitted to 
challenge the validity of the Ordinanve an the ground of its unoonstitutionality 
for the breach of the fundamental rights of the company or of other persons. Ho 
may not be interested in or concerned with the facts which constitute the unoon- 
stitutionality, e.g., the taking of possession of the property of the company or of the 
other persons, but he is certainly interested in getting out of the law so as to destroy 
the very foundation of the status of the persons who have made the call and thereby 
repel the attack on him and avoid his own liability. In OhtranjitlaP’s oaso (supra) 
the petitioner was held to have suffered no loas of his own fundamental right as a 
shareholder and, therefore, by raising the question of unoonstitutionality of the 
Ordinance on the ground of the breach of the fundamental rights of the company 
or of the other persons,ho was really fighting the battle of the oompany and the 


\ 


1953.[ : DWARKADAS 0. SHOLAPUR MILLS (8. C. }—Das J. = > `: 708 


other persons and not of his own. Haere the position is different. Here the law has 
made the imposition of a liability on him and other preference shareholders possible, 
and he is seeking to resist that liability, and as in the premises he is directly affected 
by the statute, he has sufficient interest to challenge its validity. If as between 
the company or the other persons and these persons who, purporting to act as 
directors, have made the call the law is unconstitutional for breach of the former’s 
fundamental rights, then it follows that these persons are not, in the eye of the 
law, the directors of the company at all, and F they are not in law the directors 
of the company, surely they cannot arrogate to themselves the right to exercise 
any of the powers of the directors of the company and to make any call. If the said 
Ordinanoe stands, the directora appointed thereunder will have authority to 
make the call which they have done and the appellant’s liability to pay it will 
stand good. Therefore, the appellant as a reference shareholder is directly 
affected by the statute and this circumstance, in my opinion, distinguishes this 
case from Chiranjitlal’s case, and it must be held that, in the circumstances of 
this case, the appe ant, who is a preference shareholder and as such liable to pay 
the call, is entitled to challenge the Ordinance which dismissed the directors 
elected by the shareholders, authorised the appointment of directors by the State 
and made it posite for the directors so appqinted to make the call and thereby 
impose a liability on all preference shareholders including the appellant. 

On the hypothesis that, with a view to resist his own liability to pay the call, 
it is open to the appellant to im the Ordinance and the Act whioh has replaced 
it and for that purpose to in aid the infrmgement of the fundamental right 
under art. 31(2) of the company or of the other persons mentioned above, it has 
yet to be shown that there has in fact been such infringement. Two questions 
will have to be considered and decided, namely, (1) whether the impugned law 
has authorised the taking of possession or acquisition of any property and (2) whether 
what has been taken possession of or acquired is “property” within the meani 
of art. 31(2). Taking the second question first, there cannot be any doubt that the 
mills, machineries, stocks eto., of the respondent company are “property” within 
the meaning of arts. 19 and 31. A contract or agreement which a person may have 
with the company and whioh may be cancelled by the directors in exercise of 
under the Ordinance will undoubtedly be “property” within the meaning of 
articles. There may be some argument as to whether the office of 
agents or of the directors, though each of such offices carries substantial remunera- 
tion, can be said to be “property” whioh, by itself, can be soquired or taken possession 
of or disposed of. I need not dilate on this further, for the machinery eto., of the 
company and the benefits or agreements of beer having contracts with the company 
are certainly “property” within those articles, and if those have been taken possession 
of or acquired, that will be quite sufficient for the plaintiff-appellant to sustain his 
challenge to the oonstitutionality of the impugned law, whether or no the office of 
the managing agents or of the directors is “property” or has been taken possession 
of or aoquired. 

The next question is whether the impugned law has authorised the taking of 
possession or acquisition of the property of the shareholders, or of the company. 
It may be mentioned at the outset that the impugned law has not authorised any 
acquisition of any property in the sense of divesting the shareholders or the oom- 
pany of any property and vesting that property in the State or its nominee. In 
other words, there has been no transfer of title, voluntarily or by operation 
of law. It is, therefore, necessary to enquire and ascertain whether the Ordinanoe 
or the Act which replaced it has authorised the ae of possession of any property 
of the shareholders or of the oompany. 

As regards the pro of the shareholdera, the position i is the same as in Chiranjit- 
lal’ s case (supra). © shares still belong to them. They can hold them or dispose 
af them. If any dividend is declared they will get them. [If there is any ns 
up and if after payment of all liabilities there remains any surplus, then they wi 
participate in Cede res It'is true that from a epee point of view it may be 
difficult for the olders, if they desire to sell the shares, to find a purchaser 
who will be willing to buy shares in a company which is governed by an Orditianse 
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of this kind but, nevertheless, it Aa be said that the State has taken: possession 
of the shares in” the sense in which that expreasion arr 31(2) has been ex- 
~plained by me in Subodh Gopal Bose’s oe ee It is said, as was done in: 
- Ohiranjitlal’s case (supra), that certain valuab righta | of the shareholders, ‘¢:g., 
‘the right of voting, the right to elect directors and the right to apply for the winding 

of the company have been taken away. In the first place, it is doubtful if any 
Gf thoss rights can be called “property” within the meaning of art. 31(2), for, by 
iteelf and apart from the shares, none of them can be acquired or disposed of.. : 
the next place, the State has not taken possession of these rights as explained by 
Mukherjea, J. in Chiranjitial’s caso (supra) ab pp.904-906 and by me at p. 923-924. 
Therefore, there has been no infringement of the shareholders’ right to property 
under art. 31(2). What has happened is that these rights which are only incidents 
of the ownership of the shares have been suspended or kept inabeyance, and if this 
may be regarded as amounting to im restrictions on the exercise of the rights 
of oT of the shares, it may possibly be justified as an exercise in any eal ad 
of the State’s police power under ol. (5) of art. 19 by imposing by law reasonab 
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essential commodity and to prevant unemployment 

As regards the property of the oqmpany also there has been no transfer of title 
to any such property, voluntary or involuntary, from the oompany to the State or 
its nominee and, therefore, no question arises of any property of the company 
having been “goquired”. The ee ee any property of the company 
has been “taken possession o by the State within the meaning of art. 31(2) as 
explained by me in Subodh Gopal Bose’s case (supra). In Chtranjitlal’s case (supra) 
Mukherjea J. at pp. 903-904 said : 

‘,..Assuming that this State managemant was imposed in the interests of the shareholders 
themselves and that the statutory directors are acting as the agents of the company, the possession 
of the statutory directors could not, itis argued, be regarded in law as possession of the company 
so long as they are bound to act in obsdience to the dictates of the Central Government and not 


. of the company itself m the administration of its affairs. Possession of an agent, it is said, cannot 
- juridically be the possession of the priccipal, if the agentis to act not according to the commands 


or dictates of the principal, but under the direction of an exterior authority. 

There can be no doubt that there is force, in this contention, but as I have indicated at the 
outset, we are not concerned in this oase with the larger question as to how far the inter-posttion 
of this statutory management and control amounts to taking possession of the property and 
assets belonging to the company.” 

It is fairly albear that his Lordship was inclined to the view that the company’s 
properties had been taken possession of although he did not categorically and ex- 
plicitly say so. I dealt with the matter at pp. 926-027. After pointing out that 
the possession of directors who were not obedient to or amenable to the company 
or its shareholders and are not liable to be dismissed or discharged by the company 


-~ cannot, in the eye of the law, be regarded as the possession of the company, I said ; 


“,..In this view of the matter there is great force in the argument that the property of the 
company has been takan possession of by the State through directors who have bean appointed 
by the State in exercise of the powers conferred by the Ordinance and the Act and who are under 
Pee rene E ep ke ne TEA ee Rn ee pence een OET O 


Then after quoting a passage from the judgment of Holmes J. in Pennsylvania 
Coal Co. v. Mahon: I concluded : 

“Here, therefore, tt may well be argued thas the property of the company having been taken 
possession of by the State in exercise of powers conferred by a law which does not provide for 
payment of aay compensation, the funcamentalright of the oompany has, in the eye of the law, 
been i 
Tt is quite clear that although T used the words “there is great force in tho argu- 
ment ° and “it-may well be argued”, the then imolination of my mind was defi- 
nitely that the property of the company had been taken possession of as contem- 
bath by ae 31(2). My observations were much more definite than those of 

arjoa - ; 
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‘Learned Attornéy-General contends that the taking-of ‘possession ‘of tho proparty as 


ery 


of the company that has taken place in this- cas is clearly not anexerciss of the. 


power of eminent domain within art. 81(2) but. constitutes an exercise. of polios 

“power under art. 31(1). Here, acoording to him, the State has not taken possession 
“of the company’s property on its own acoount to implement a publio purpose such 
as is contemplated by art. 31(2), but the State has taken possession of the company’s 

_ pro to prevent the company from -using its own property to the detriment 
of the interests of the publio and to do for the company what the company should 
itself have done. In order to determine to which category this ieee et possession” 
falls, it is necessary to keep in mind the circumstanoes in which the inanoe and 
the Act were passed and to ascertain from their language their immediate purpose 
and ultimate aim and to consider their effect onthe rights of the company. It should 
be remembered that the Ordinance of 1950 was promulgated on January 9, 1950. 
The preamble to the Ordinanoe recited as follows : 7 

/ “Whereas on.acoount of mismanagement and neglect a situation hes arisen in the affairs 
of the Sholepur Spinning and Weaving Company, Limited, which has prejudicially affected the 


production of an essential commodity and has caused serious unemployment amongst a certain - 


section of the community.” 

Then came the Act on April 10, 1950. ‘herd is no preamble. to the Act. 
Altho the short title of the Act. contains a reference to emergency provisions, 
the title of the Aot is as follows : 

- “An Aot to make special provision for the proper management and administration of the 
Sholapur Spinning and Weeving Company Limited.” ‘ . 
There is no oy ati either in this long title or in the body of the Aot except in 
8. 12 that the Act is intended only to bea tem emergency measure. The obat 
of the Ordinance was stated to be to provide employment to a large number of 
workmen and to keep up the production of an esential commodity. There is no 
doubt that s. 12`of the Act provides that the property of the company and the 
management and the administration of ita affairs would be testored to the company 
or its directors elected by the shareholders, but that is left entirely to the unfettered 
discretion of the Government. The provisions of the Ordinance and the Act are 


drastic in the extreme. The managing agents and the elected directors have been. l 


dismissed and new directors have beei appointed by the State. So far as the 
company is concerned it has been completely denuded of the ion of its pro- 
perty. All that is left to the company is ite bare legal titi ə. The oarrying on 
of a business demands many personal qualities and considerable business 
acumen and is much more complicated than collecting the rents of the ‘estate of 
a disqualified proprietor. The impugned law has thrust upon the oompany & 
board of directors in whose business capacity the company 4nd its share- 
holders may have no confidence and over whom the company has certainly no 
vestige of control or authority and who are not answerable to them at all. 
Although in outward form the directors ‘are the officers of the company and are 
bound to act under the artioles of association in s9 far as they are not contrary to 
or inconsistent with the Ordinance and the Act, nevertheless, in effect and in sub- 
stanoe, they are the creatures of the State and are answerable to the State and it 
is the State that has through tliese directors-of its choice taken possession of the 
undertaking of the company and has been’ ing on anexperiment in State 

ment of business at the risk and expense of the company and the shareholders. 
Indeed we are told that under such State management which is going on for pretty 
nearly four years the business has been running at a loss.. At any rate no profit 
has been made or distributed as and by way of dividend during this long period— 
& sad commen on the efficacy of State management. And nobody knows how 
long this state of affairs will continue, for-the Act does not prescribe any definite 


time limit to this hazardous experiment. .It is, in the premises, impossible to - 
uphold this law as an instanoe of the erercise of the State’s police power as an`. 


emergency measure. It has far overstepped the limits of police power and ia, in 
substance, nothing short of ‘expropriation by way of the exercise of the power of 
eminent- domain, and ‘as the law has not provided for Any compensation, it must be 
held to offend. the provisions of art. 31(2). ` hoa a ON ox 
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, The last contention of the SEpel aut is that the Ordinance is unconstitutional 
and void in that it infrmges the ental rights of the shareholders under art. 

14. In Chiranjitlal’s case (supra) my Lord the present Ohief Justice and I were 

ofthe opinion that the Ordinance and the Act did not proosed on any rational 

basis of classification and that this company and its shareholders had been arbitrarily 

singled out for discriminatory treatment, and that as equality before the law was : 
denied to this company and ita shareholders, the Ordinance and the Act offended 

the equal protection clause of our Constitution. The majority of the Bench, how- 

ever, took the view that, there being a presumption in favour of the oonstitutionality 

of the law and that the onus of displacing that presumption being on him who 

impugns the Jaw, the petitioner in that case had not discharged that onus and 

that, therefore, he could not complain of discrimination. In the present case there 

is nothing more than what there was before the Court in Chiranjitlal’s case (supra). 

Indeed, the question of discrimination does not appear to have been argued before 

the trial Court and the appeal Court has rejected it by saying that ahs plaintiff : 
had not shown that there were other companies which were guilty of the same 

conduct but had not been similarly dealt with. Learned Attorney General has 

submitted that this Court is not bound by its previous decision and has pressed us 

to go behind the majority decision. Aocepting that this Oourt is not bound by ite 

own decisions and may reverse & previous decision especially on constitutional 

questions, the Court will surely be slow to do so unless such previous decision appears 

to be obviously erroneous. But in view of the conclusion I have already arrived 

at on the other point, I do not feel called upon to pursue this point of disorimina- 

tion any further. In my judgment, therefore, this ap should be allowed and 

the plaintiffs suit should be decreed. The Union of India must pay the plaintiff 

his costs throughout. 


Bosa J. I agree with my brother Mahajan that the impugned Ordinance and 
Act offend art. 31(2) of the Constitution and so are void. But I prefer to rest 
my decision on simpler foundations. With the utmost respect I deprecate, as 
I have done in previous cases, the use of doubtful words like “police power”, “social 
control”, “eminent domain” and the like. I say doubtful, not because they are 
devoid of meaning but because they have different shades of meaning in- different 
countries and because they represent powers which spring from widely differing 
sources. In my opinion, it is wrong to assume that these powers are inherent in 
the State in India and then to see how far the Constitution regulates and fits in 
with them. We havo to interpret the plain provisions of the Constitution and it 
is for jurista and students of law, not for Judges, to ses whether our Constitution 
also provides for these powers and it is for them to determine whether the shape 
which they take in India resemble any of the varying forms which they assume in 
other countries. 

Article 19(Z) (f) confers a certain fundamental freedom on all citizens of India, 
namely, the freedom to acquire, hold and dispose of property. Article 31(Z) is a 
sort of corollary, namely that after the property has been.acquired it cannot be 
taken away save by authority of law. Article 31 is wider than art. 19 because 
ib applies to everyone and is not restricted to citizens. But what art. 19(Z) (f) 
means is that whereas a law can be passed to prevent persons who are not citizens 
of India from acquiring and holding pro in this country, no such restrictions 
can be placed on citizens. But in the absence of such a law non-citizens can also 
aoquire property in India, and if they do, then they cannot be deprived of it any more 
than citizens, save by authority of law. 

I have put the matter broadly and ignored for the moment the restrictions imposed 
by art. 19(5). The rights conferred by art. 19(Z) (f) are not unfettered and the 
State can impose restrictions provided they are (1) reasonable and (2) are in the 
interests of either the general publio or for the protection of the interests of any 
Scheduled Tribe. But we are not concerned with art. 19 in this case because no 
one has prevented either the company or the plaintiff from acquiring and holdi 
property. They actually did acquire property and they held it and nobody stop 
them. The complaint is that they are now being deprived, in a manner not allowed 
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by the Constitution, of the property which they were lawfully permitted to acquire 
and hold. That conoerns art. 31. 

Now art. 31(7) says that no one shall be deprived of property aave by authority 
of law. That to my mind is straightforward and simple. It means that no one’s 
property can be taken away arbitrarily or by executive action. There must be legal 
sanction for every act of deprivation. 

Now an Aot of the Legislature is legal sanction, therefore if the rest of the article 
was not there, a man could be deprived of his property by legislative enactment 
though not by executive action. But that brings in art. 31(2). Restrictions 
ate (ieee placed even on the Legislature. Unless the Aot provides for compensation 
and either fixes the amount or specifies the principles on which, and the manner 
in which, it is to be determined it cannot be validly enacted. The only exceptions 
are those set out in cl. (5). Therefore, to my mind, the simple question in this 
case is, do the impugned Ordinance and Aot fall foul of art. 31(2) read with ol. (6) 4 
All we have to do is to examine these provisions. 

We start with the word “property.” Are the plaintiff’s “‘interesta” in this company 
“property” within the meaning of this clause? Property includes “any interest” 
in “any commercial or industrial undertaking.” It also includes any interest in 
“any company owning” any interest in any commercial or industrial undertaking. 
That is how I read this clumaily drafted clause. The company here certainly has 
an interest in a commercial and industrial undertaking and the plaintiff has an 
undoubted interest in the company. Hoe also has a direct interest in the undertaking 
that the oompany runs, because, as a preference shareholder, he is a member of the 
company and would, on liquidation, be entitled to share in the distribution of ita 
assets. 

Next, have these interesta been “taken possession of” or “‘aoquired’’ # Here 
again I have no doubt. In my judgment, the provisions in the Constitution touching 
fundamental rights must be construed broadly and liberally in favour of those on 
whom the rights have been conferred. But in any case, in this instance, these words 
have to be read along with the word “deprived” in al. (1). In my opinion, the 
possession and soquisition referred to in al. (2) mean the sort of “possession” and 
“acquisition” that amounts to “deprivation” within the meaning of ol. (7). No 
hard and fast rule can be laid down. Each case must depend on its own faots. 
But if there is substantial deprivation, then ol. (2) is, in my judgment, attracted. 
By substantial deprivation I mean the sort of deprivation that substantially robs 
a man of those attributes of enjoyment which normally accompany rights to, or an 
interest in, property. The form is unessential. It ia the substance that we muat 
seek 


Has that happened here? Of course, it has. The plaintiff and the company 
have been left with the mere husk of title and not only has every form of enjoyment 
which normally acoompanies an interest in this kind of property been taken away 
from them but to add insult to injury the plaintiff has also been called upon to pay 
substantial sums of money ; and for what ?—not in compliance with any engagement 
into which he has entered, not in fulfilment of any duty or obligation which he has 
incurred, not in furtherance of his interests of which he is the beat judge, but blankly 
and unashamedly because the furtherance of his interests affects “‘the production of an 
æsontial commodity” and has caused “serious unemployment amongst a oertain 
section of the community.” If that is not “deprivation”, it is difficult to know what 
is. One of the privileges of a democracy of free men is the right to mismanage one’s 
own affairs within the confines of the law; and if A can mismanage his concerns in a 
particular way, so can B, C and D. The production of essential commodities and 
the employment of labour are matters for the State and statutory bodies to handle. 
They have the right, when the law so permits it, to take over this responsibility 
when the publio interests so demand, but if by doing so they deprive private individuals 
and non-statutory bodies of their interests in property in the sense explained above, 
hey must pay compensation. They cannot evade their own duties by fathering 
heir obligations on others who are not responsible for carrying on the affairs of the 
jtate. My brother Mahajan has dealt with this at length and there is no need for 
ne to add to what he has said, , 
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The only other point I need consider is the applicability of ol. (5) of art. 31. 
The exceptions to ols (1) and (2) lie there. I am olear that none of the exceptions 
set out there apply. The impugned Ordinance and Aot have not been made for the 
promotion of public health nor to prevent danger to life and property. 

In my opinion, Chiranjitlal’s case! is distinguishable. I do not think it is a 
bar here. My brother Mahajan has explained this at length, and as I agree with him, 
I need say no more. I would, therefore, also, in agreement with my learned brother, 
allow the appeal and decree the plaintiff’s claim with oosts. 


GuutaM Hasan J. I have had the advantage of perusing the judgment of my 
learned brother Mr. Justice Mahajan and I agree with his conclusion that the appeal 
should be allowed and the plaintiff’s suit decreed with costs. I would like to adda 
fow words. 

This appeal raises the question of the constitutional validity of the Sholapur 
Spinning and Liteon Company (Emergency Provisions) Ordinance II of 1950, 
subsequently replaced by Act XXVII of 1950, which reproduced substantially the 
same provisions. This question arose o lly upon a petition under art. 32 of the 
ane filed by one Chiranjit Lal Eho wdhuri, an ordinary shareholder of the 

mpany, challenging the Act as being in violation of his fundamental eee under 
arti 14, 19 and 81 of the Constitution. By a majority of 3: 2 it was held that the 
petitioner had failed to displace the presumption of the oonstitutionality of the Act 
or that there had been any abridgment of his fundamental righta. The minority 
declared the impugned Act as void as it violated the fundamental rights of the 
petitioner under art. 14 of the Constitution. 

My learned brother has distinguished, andif I may say so with respect successfully, 
the decision in Ohtranjitlal’s case and has explained the ratio decidendi of the 
majority view in that case and I entirely agree with him. That decision does not, 
in my opinion, conclide the matter so far as the aa case is concerned and no 
question of invoking the principle of stare decists arises. 

The question which we are now invited to consider was raised by the appellant, 
a preference shareholder holding 3,244 preference shares of the face value of Rs. 100 
out of which he had paid up Rs, 50 per share. Ho was called upon by the statutory 
directors nominated by the Government under the impugned Aot to pay Rs. 1,62,000 
as the balance of the amount of the call. Thereupon he filed the suit in a representa- 
tive capacity on behalf of himself and other R shareholders challenging the 
validity of the Aot. The suit was dismissed by the trial Judge, whose decision was 
affirmed on appeal by the Division Bench of the Bombay High Court. ` 

My learned brother has analysed in detail the relevant provisions of the impugned 
Aob and I have no hesitation in agreeing with him that the Aot in substance robs the 
company of every vestige of right exoept what has been laconically called the husk 
of title. I agree, therefore, that the impugned Aot overstepa the constitutional 
limita of the power conferred upon the State and offends against the provisions of 
art. 31 and must, therefore, be held void. 

Article 31 finds & place in Part III of the Constitution which deals with fundamental 
rights. It is headed “Right to Property.’ Upon a simple and straightforward 
construction of its language and the context in which it stands and unhampered by 
the provisions of the American Constitution the article confers n every person, 
whether a citizen or not, a fundamental right of protection of property against 
encroachment by the executive without the authority oflaw and against the Legisla- 
ture unless the law passed by it satisfies the two essential conditions laid down in (2) 
that there must be publio purpose for taking away private property and that the 
law must provide for compensation and either fix the amount of such compensation 
or specify the principles on which and the manner in which the compensation shall 
be determined and given. Article 31(Z) embodies a categorical declaration proolaim- 
ing the right of property and equally categorically prohibits the State from ae 
the owner of that property by an executive act or without being backed by the 
authority of law. The intention underlying the article being the protection of 
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property against invasion by the State, both Parts (1) and (2) of art. 31 should be 
read together so as to harmonize with that intention. Article 31, in my opinion, 
is wider than art. 19(f) which confers upon a citizen only the right to acquire, hold 
and dispose of property and is different in soope and content. Article 31 is self- 
contained and (1) refers to deprivation of property in general. Aquisition or taking 
possession in (2) are different modes of deprivation and are oom: nsive enough to 
include all forma of taking away righta of property. Having regard to the setting 
in which art. 31 is placed, the word ‘property’ used in the article must be construed 
in the widest sense as oonnoting a bundle of rights exercisable by the owner in respect 
thereof and embracing within its purview both corporeal and inoorporeal rights. 
The word ‘property’ is not defined in the Constitution and there is no good reason to 
reatriot its meaning. Whether the facta in a given case amount to deprivation of 
property within the meaning of art. 31 will depend upon the circumstances of each 
case and it is not possible, in the nature of things, to lay down any inflexible test 
which may be universally applicable. When it can be shown that the statute sub- 
atantially interferes with the right of enjoyment of property, it will, in my opinion, 
be hit by art. 31(2) and declared void, unless compensation is provided. 

I am not prepared to subscribe to the proposition that art. 31(1) stands by 
iteelf and should be read separately from (2) and I cannot attribute an intention to 
our Parliament to deprive a person of his property merely by passing an Act. The 
two parts of the article form an integral whole and cannot be dissociated from 
seach other. 

The result is that I agree with the order proposed by my learned brother. 


Appeal allowed. 
Agent for appellant : I. N. Shroff. 


Agent for respondents Nos. 1 to 4 and 6 to 8: Rajinder Narain. 
Agent for respondent No.9: G. H. Rajadhyaksha. 


CRIMINAL APPLICATION. 





Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 
SHANTILAL VADILAL SHAH v. THE STATE OF BOMBAY.* 


Press (Objectionable Matters) Aot (LVI of 1951), Secs. 3(5), 11—Constitution of India, arts. 19(1)(a), 
19(2}—Whether ParKament competent to enact s. 8(5)}—Whether 3. 11 ultra viree—Legislatine 
lisi—Eniries, Uberal construction of —Trespass on the legislative field, what constitutes. 

Parllament is competent to legislate with regard to s. 8(6) of the Prese (Objectionable 
Matters) Act, 1951. 

Section 11 of the Act is not ultra vires the Constitution of India. 

In cases where the question is the trespass of one Legislature upon the powers of another, 
the proper approach is to consider the pith and the substance, of the legislation. 

All entries in the different lists in sthedule VII of the Constitution must be Ifberally con- 
strued. The Legislature must be deemed to have the power and the competence not only 
to legislate with regard to these topics but with regard to all matters which are subsidiary 
or ancillary to these topics. 

If a Legislature is legislating on a toplo with regard to which it hes competence, a mere 
incidental trespass upon the field of another Legislature will not constitute a trespass which 
will make the law passed by the former Legislature unconstitutional. 

SHANTILAL (petitioner No. 1) got a book called “Aghor Van” printed in the 
xujarati language at the Gujarat Printing Press, and Nandlal (petitioner Nò. 2) 
sublished it. 

On July 15, 1958, the District Magistrate of Ahmedabad initiated proceedi 
gainst the petitioners under s. 4 of the Press (Objectionable Matters) Act, 1951, 
m the ground thatthe book contained matters tending to excite feelings of en- 


* Decided, March 25, 1954. Criminal App ion- No. 1054 of 1958). 
don No. 1109 of 1958 (with Criminal Application 
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mity or hatred between the two communities of Hindus and Muslims and 
prayed that petitioner No. 2 as keeper of the press should be directed to deposit 
a sum of Rs. 8,000 as security. rr 

While the above proceedings were pending, the Government of Bombay issu 
an order dated August 8, 1958, under s.11 of the Act forfeiting all copies of the 
book. 

On September 28, 1958, the petitioners applied to the High Court, praying 
inter alia that the Press (Objectionable Matters) Act was ulira vires the Consti- 
tution and that the order passed under s. 11 of the Act was bad in law. 


. S. S. Belsare, with V. N. Lokur and N. M. Patil, for the petitioners. 

M. P. Amin, Advocate General, with H. M. Chokst, Government Pleader, for 
opponent No. 1. 

M. C. Setaload, Attorney General of India, with G. N. Joshi, instructed by D. 
P. Sethna, for opponent No. 2. 


Cuaca C: J. A book by the name of “Aghor Van” was published in Ahmeda- 
bad in November 1951. It was published in the Gujarat Printing Press. On 
July 15, 1958, Government instituted proceedings against the keeper of the 
press under s. 4 of the Press (Objectionable Matters) Act (LVI of 1951). While 
those proceedings were pending, the Advocate General gave a certificate on July 
24, 1958, under s. 11 of the Act and acting on that certificate the Government 
issued an order forfeiting all the books on August 5, 1958. The keeper of the 
press has come before us on two petitions, one challenging the order of forfeiture 
and the other complaining of the action of Government in issuing the order of 
forfeiture and giving publicity to it in the press while the judicial proceedings 
were pending and alleging that Government is guilty of contempt. In the 
petition enging the order of forfeiture it has been contended that Act LVI 
of 1951 is ulira vires of the Constitution. We have heard this petition first as it 
raises an important constitutional question and the Attorne eral was made 
a party to this petition to support the constitutionality of the Act. 

ing to the Act and looking to the scheme of the Act, s. 8 defines ““Objec- 
tionable Matter” and the relevant clause is cl. (v) which is “any words, signs 
or visible representations which are likely to promote feelings of enmity or hatred 
between different sections of the people of India”, The case of the State of Bom- 
bay is that the book in question contained passages which promote feelings of 
enmity or hatred between the Hindus and Muslims living in this State. Section 
4 deals with proceedings for security, and it provides that whenever upon com- 
plaint made to him in writing by the competent authority and inquiry made in 
the manner hereinafter provided, a Sessions Judge is satisfied that a press pub- 
lishes any newspaper or k containing objectionable matter, he may direct the 
k of the press to deposit security. The power is also given to the Sessions 
Ju instead of demanding security, merely to record a warning against the 
keeper. Section 5 deals with a demend of er security and it deals with a 
case where a press against whom an order is made under s. 4 thereafter prints 
in the press a book or paper containing objectionable matter and after necessary 
inquiry the power is grven to the Sessions Judge to demand further security and 
also declare security as has been deposited under 8. 4 to be forfeited. Power is 
further given to the Sessions Judge to declare all copies of newspapers, books or 
other documents containing objectionable matter to be forfeited to Government. 
Section 6 deals with the consequences of failure to deposit security as required 
under s. 4 or 5, and the co uences are that the declaration made by the keeper 
of the press under the Press istration Act is deemed to be annulled and the 
keeper of the press is prevented from making a fresh declaration in res of the 
press and the press cannot be used for the printing or publishing of any news- 
paper or book. Sections 7, 8 and 9 contain provisions corresponding to ss. 4, 5 
and 6 dealing with the case of a publisher of a newspaper. 

Now, in all the cases contemplated by ss. 4 and 6 and ss. 7 and 8 the inquiry 
has to take the form laid down in Chapter II. It gives the right to the accused 
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to have a trial by jury and the jury is to consist of persons who have journalistic 
experience or have connection with printing presses or newspapers. Section 21 
provides for an order being passed by the Sessions Judge in conformity with the 
opinion of the jury unless the Sessions Judge expresses disagreement with the 
opinion of the jurors, in which case he has to submit the case to the High Court, 
and the Te urt thereupon may exercise any of the powers conferred on the 
Sessions Judge by the Act. Section 11 gives the power to Government to declare 
certain publications forfeited and this power can only be exercised by the State 
Government provided the Advocate General or the piap law officer issues 
a certificate that any issue of a newspaper or news-sheet or any book. contains 
an objectionable matter, and the State of Bombay in the present case purported to 
act under this section having obtained, as already stated, a certificate of the 
Advocate General. 

Now, although the petition challenges the constitutionality of the whole Act, 
for the purpose of the petition it is only necessary to consider two provisions 
and those are s8. 8(5) and s. 11. Itis not proper, in our opinion, to consider every 
section of the Act academically, and what we have to consider are those sections 
which affect the rights of the petitioner, and as in this petition only the order of 
forfeiture is challenged, the only relevant sections to be considered are s. 8(5) and 
8. 11. The objection to the constitutionality of these provisions of the Act is based 
on art, 19(1)(a) of the Constitution, and that article guarantees to all citizens the 
right to om of speech and expression. Now that right is not anunlimited or 
unqualified right. It is controlled by art. 19(2) and the power is given to the 
State to make any Jaw and impose upon this right reasonable restrictions in the 
interests of security of the State, friendly relations with foreign States, public 
order, decency or morality or in relation to contempt of Court or defamation or 
incitement to an offence. Undoubtedly, s. 11 constitutes a restriction upon the 
right of freedom of speech and expression. The only question that we have 
to consider is whether it is a reasonable restriction and whether it is in the interest 
of the matters mentioned in art. 19(2). It is not disputed that the restriction is in 
the interest of public order, but what is contended is that the restriction is not 
a reasonable restriction. 

_ Now, it is pointed out in the first place that very wide power is given to the 
executive under s. 1] to pass an ade of forfeiture without giving the person 
affected any right to show cause against the order that the Government proposes 
to make. it the power which can be exercised under s. 11 was an arbitrary power, 
we would certainly have to consider whether the restriction upon the right of free- 
dom of speech and expression was a reasonable restriction. But there are two 
important safeguards provided in the Act. One is that Government can only act 
under s. 11 after the Advocate General or the principal law officer of the State 
has given a certificate that in his opinion the paper or the newspaper sought to be 
forfeited contains objectionable matter. Therefore, action would not be taken 
merely on the opinion of the executive, but that opinion must be fortifled by the 
independent legal opinion given by a responsible law officer of the State. The 
other important safeguard is the power given to the party affected to approach 
the High Court under s. 24. Therefore, the islature has not merely provided 
for the opinion of a law officer as a corrective, but the decision o the High 
Court as a judicial corrective. Therefore, it could not be said that the exercise of 
the power under s. 11 is arbitrary. Any person affected by it can immediately 
challenge it and get a decision of the High Court and the High Court would judi- 
cially consider whether the executive has properly exercised the very wide and 

important power conferred upon it under s. 11. In view of these two important 

satemuards which the citizen has, itisdifficultto say thatthe power conferred upon 

Government under s. 11 is an arbitrary power and therefore the restriction upon 

freedom of speech and expression is an unreasonable restriction. It is er 

urged that under s. 11 the power of the executive Government is in no way cir- 

cumscribed, nor are any limitations put upon that power. It is said that s. 11 
does not provide that Government should exercise that power only in the case of 

an emergency. Now, in order that a State should function properly it is essential 
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that the State should be armed with all necessary powers. The press can be a 
source of great usefulness ; it can equally be a source of tdanger. It must be 
left to the State to decide when a power like this should be exercised. The de- 
cision to exercise that power to a considerable extent must depend upon questions 
of policy. It is said that whereas in the case of security proceedings the person 
affected is given the right to have a trial by jury and to get a judicial decision, 
whether the matter complained of is an objectionable matter or not, in the case 
of an order for forfeiture under s. 11 the decision is arrived at by the Government. 
Now, it must be borne in mind that the proceedings under as. 4 and § are very 
different proceedings from the exercise of the power under s. 11. The object of 
p ings under as. 4 and 6 is to obtain security from the offending press. The 
object of s. 11 is to prevent Immediately the circulation of a book or paper which 
contains objectionable matter, and it would be impossible to safeguard public 
order if the State had to wait for a judicial decision before it could act and forfeit 
books or papers containing objectionable matter. The very essence of the power 
under s. 11 is that it should be exercised promptly and expeditiously and that 

romptness would be impossible if the exercise of the power was postponed till a 
judicial determination was given as to whether a matter was objectionable or not. 
However prompt the exercise of the power may be under s. 11 and however much 
in the first instance it may be an executive decision, as we have already pointed 
out, so long as ultimately there is a judicial corrective upon the power of the execu- 
tive, it cannot be said that the absence of any limitation upon the power of the 
executive under s. 11 or the failure to circumscribe its power under s. 11 would 
constitute an unreasonable restriction upon the freedom of speech and expression 
under art. 19(1)(a) of the Constitution. 

It is then said that the penalty of forfeiture is a very severe penalty and under 
s. § it can only be imposed after a second objectionable matter is printed and an 
order has been made under s. 4, and what is urged is that if the Legislature thought 
that the penalty of forfeiture should be imposed as a very severe penalty and that 
too only in certain cases and after a judicial investigation, it would not be proper 
to arm the executive with the power to impose that penalty without any judicial 
safeguards. In this connection we can only repeat what we have already said that 
the p Ings under ss. 4 and 5 and proceedings under s.11 are different, indepen- 
dent and for different objects. Whereas under s. 5 it is left to the discretion of the 
Sessions Judge whether or not to forfeit the offending book or publication at the 
end of a judicial trial, s. 11 arms the executive with the power of forfeiting such 
publication from an entirely different point of view. Whereas the Sessions Judge 
merely imposes a penalty at the end ofa judicial trial, the executive properly acting 
under s. 11 acts in the interests of the State because those interests require that 
immediate action should be taken. Therefore, it is fallacious to compare tie pace 
ty of forfeiture which a Sessions Judge can impose at the end of a judicial trial 
under s. 5 with an order of forfeiture which the Government can pass under 8. 11. 
A grievance is made of the fact that whereas under s. 5 the order of forfeiture can 
only be passed after a trial by jury, under s. 11 the p affected has no such right 
given to him. The right to a trial by jury is a part of the judicial process which 
Chapter III ensures to a person against whom pro ings are taken under ss. 4 
and 8, but if a judicial process is not a proper process for the exercise of the power 
under s..11, then clearly no grievance can be made of the fact that the fellow citi- 
zens of the party affected are not called upon to determine whether a matter is 
objectionable matter or not. 

It is then pointed out that the result of proceedings under ss. 4 and 5 and the 
exercise of the power under s. 11 may seal in conflicting decisions being arrived 
at on the question as to whether a certain matter is an objectionable matter or not. 
It is pointed out that a jury may take the view that a certain matter is not objec- 
tionable matter, the Advocate General may take the view that it is objectionable 
matter, the Government may act upon that opinion under s. 11, and the High 
Court may confirm the view of the Government. The result might be that at the 
same time there might to be two conflicting judicial decisions, one of the Seasions 
Judge agreeing with the jury that the matter is not objectionable, and the other 
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of the Tigh Court under s. 24 taking the view that the matter was objectionable. 
Now, in the first place, mere anomalies in a statute do not necessarily lead to the 
conclusion that the statute is unconstitutional. The anomalies may be got rid 
of by the Legislature if they are pointed out to the Legislature. But when one 
looks at the matter a little more closely, there is not much possibility of these 
anomalies occurring, as pointed out by counsel for the State. If the High Court 
has taken the view under s. 24 on an appeal by a party affected by an order of 
forfeiture under s. 11 that a matter is objectionable, it is very difficult to believe, 
o ears the jury were to take a contrary view in proceedings under ss. 4 
and 5, that the Sessions Judge would not exercise the power given to him of dis- 
agreeing with the jury and sending the matter up to the highest Court of the State 
for its ultimate decision, and if the Sessions Judge were to do that, then undoubtedly 
the High Court would come to the same conclusion under s. 21 as it had already 
come under s. 24 of the Act. 


Therefore, taking a broad view of the matter, it seems to us that in the interest 
of public order it is necessary that the State should be armed with the powers 
conferred upon it under s. 11, and therefore the restriction upon the A e of 
speech and expression is not unreasonable. 


It is then contended by Mr. Belgare that s. 8(5) is ultra vires of Parliament, in 
that Parliament was not competent to legislate upon this particular matter. The 
argument is put this way that before the Constitution was amended the view taken 
by the Supreme Court was that any restriction upon the freedom of speech and 
expression which was in the interest of public order was not a restriction justified 
by the Constitution, because before the amendment “‘public order” was not one of 
the matters mentioned in art. 19(2). In view of the decision of the Supreme Court in 
Romesh Thappar v. The State of Madras! the Constitution was amended and therefore 
now it is competent to the Legislature to place restrictions upon the freedom of speech 
and expression in the interest of public order. The constitutionality of s. 8(6) 1s not 
disputed, but what is urged is that under the Seventh Schedule to the Constitution 
“public order” is a subject which can only be legislated upon by the State by 
reason of the entry with regard to public order being in the State List, which is 
List IL to the Seventh Schedule, and therefore when Parliament included in the 
definition of “objectionable matter” a matter which dealt with public order, it 
legislated upon a subject exclusively meant for the State Legislature. Mr. Belsare 
is perfectly right when he contends that under the Constitution, Parliament can- 
not legislate upon “public order”. But what we have to consider is whether the 
legislation which is impugned is a: legislation with regard to ublic order. In all 
these matters where the question is of the trespass of one islature upon the 
powers of another, the proper approach is to consider the pith and substance of 
the legislation. Now, it is clear that the pith and substance of the legislation is 
not public order, but is “newspapers, books and printing presses.” The Act 
deals with these subjects mainly and substantially, and thesubject of “newspapers, 
books and printing presses” falls in the, Concurrent List under entry 89. It is 
also well settled that all these entries in the different Lists must be liberally con- 
strued and the Legislature must be deemed to have the power and the competence 
not only to legislate with regard to these topics but with regard to dll matters which 
are subsidiary or ancillary to these topics, and in declaring a particular matter 
appearing in a newspaper or a book as objectionable matter, the Legislature was 
not dealing with “public order” but was dealing with “newspapers and books” 
and incidentally with questions of “public order”. It is also well settled that 
if a Legislature is legislating on a topic with regard to which it has competence, & 
mere incidental trespass upon the fleld of another Legislature will not constitute 
a trespass which will make the law passed by the former Legislature unconstitu- 
tional, and even assuming that there is some trespass by Parliament upon the 
field of the State Legislature, in our opinion that trespass is a very minor trespass, 
a very incidental tres , and does not constitute a real encroachment upon the 
field reserved for the State Legislature. It is difficult to take the view that the Act 
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we are considering or any provisions of that Act is an Act which deals with the 
subject of public order. 

Therefore, in our opinion, Parliament was competent to legislate with regard to 
8. 8(5), and s. 11 is not ultra vires of the Constitution. 

Coming to the merits of the matter, this book was published in November 1951 
and the prosecution was launched in 1958 and it is still pending. We will express 
no opinion as to whether Government is right when it contends that it contains 
eh econ matter. But assuming it does, we feel that more harm than 

be doné by continuing with the prosecution. Mr. Belsare tells us that all 
the copies of the book have been long ago sold and he gives an undertaking to this 
Court on behalf of the printer and the publisher that no copies of the book will 
be sold nor will they publish a second edition of this book. view of this under- 
taking it seems to us that no useful purpose will be served by continuing with the 
prosecution, and therefore at our suggestion the Advocate General has agreed to 
withdraw the prosecution. Mr. Belsare also does not press the petition for con- 
tempt. With regard to the order of forfeiture, although there does not seem to be 
any books left which the Government can forfeit, vernment feel that as the 
ores has been passed after taking the opinion of the Advocate General and on 
proper materials, it would not set aside that order. But as the order now is more 
or less academic and it does not in any way affect the rights of the petitioner, the 
order may well stand. 

The result is that both the petitions will be dismissed. 


Petitions dismissed. 


ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 
THE BOMBAY DYEING & MANUFACTURING CO., LTD. v. M. K. VENKATA- 
CHALAM.* 


Indian Income-tas Act (XI of 1928), Secs. 184(5), 35—Indian Income-ian Assesement Act 
(XXYV of 1953), See 1(2}—4dvance payment—Interesi—Completion of assessmeni—Change 
in law about inieresi—Whether assessse can be asked to refund interest already allowed—Krror 
apparent on face of record—Retrospective effect of the Amending Act. . 

The petitioner, a textile mill company, was assessed to income-tax for the year 1952—53, 
on October 9, 1952, when it was given credit for Rs. 50,603-15-0, being interest at the rats 
of 2 per cent. per annum on advance payment mado by it under s. 18A(5) of the Indian 
Income-tax Aot, 1922, as it then stood. Subsequently, on May 24, 1958, the Legislature 
amended s. 18A(5) by providing that instead of the assessee getting interest on the whole 
amount of the advance payment he was to get interest only on the difference between the 
payment made and the amount at which the assessee was assessed to tax. Accordingly 
the Income-tax Officer, purporting to act under s. 35 of the Indian Income-tax Act, called 
upon the petitioner to pay back the amount of Rs. 20,446-0-0. The petitioner challenged 
the order on the ground that the Income-tax Officer had no jurisdiction to make it under 
s. 85 of the Act, when the Department cantended that the demand to repay was quite in 
order in view of the fact that amendment made in s. 184(5) was deemed to have come into 
force on April 1, 1952, by virtue of s. 1(2) of the Amendment Act :— 

Held, (1) that the demand order was beyond the soope of s. 85 of the Act; 

(2) that s. 1(8) of the Amending Act did not make the Act retrospective to the 
extent of permitting the Income-tax Officer under s. 85 to reopen the assessment which 
had been completed : 

Income-tan Commisstoner v. Khemohand Ramdas', 

Section 85 of the Income-tax Act gives the power to the Income-tax Officer to rectify 
any mistake apparent from the record. The error contemplated by the section is not an 
error which is due to the law being altered subsequent to the date on which the assessment 
order was made, The test which must be applied for the purpose of application of the section 
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is not what the law was at any subsequent time, not what the law was when the Income-tax 
Officer exercises his powers under the section, but what was the law when the order of assess- 
ment was made. The error has to be apperent on the face of the record, and that error can 
only be judged tn the light of the law as it was at thet time. 

The mere enactment of s. 1(2) of the Amending Act is not sufficient to empower the 
taxing authorities to go behind the assessment that had been completed. 


THE petitioner was a textile mill known as the Bombay Dyeing and Manu- 
facturing Company, Limited, registered as a joint stock company in 1879. 

On October 9, 1952, the petitioner was assessed to income tax for the year 1952- 
58, when the petitioner was given credit for Rs. 50,608-15-0 as representing 
interest at the rate of 2 per cent. annum on the amount paid by the petitioner 
as advance payment under s. 18A(5) of the Indian Income-tax Act, 1922, as it 
stood at that date. 

On May 24, 1958, the Central Legislature amended the Act by the Income-tax 
(Amendment) Act, 1958, by s. 1 (2) of which it was enacted that the Amendment 
Act should be deemed to have come into force on April 1, 1952. By s. 18 of the Act, 
the following proviso was added to s. 18A(6) of the main Act :— 

“Provided further that for any period beginning with the lst day of April 1952, interest 
shall be payable only on the amount by which the aggregate sum of any Instelments paid during 
any financial year in which they are payable under this section exceeds the amount of the 
tax determined on regular assessment calculated as hereunder— 

(i) In respect of such instalments paid tn any financial year before the said date, from the sald 
date to the date of regular assessment ; 

(ti) in respect of such instalments paid after the sald date, from the beginning of the 
financial year next following to the date of the regular assessment,” 


After the amendment, the Income-tax Officer wrote to the petitioner as fol- 
lows, on October 8, 1952: 
“ORDER UNDER 8. 85. 
Assessment year 1952-58. 

The above assessment was completed on Gctober 9, 195%. In gtving credit for the tax palid 
under s. 18A credit for Rs. 50,608-18-0 which represented interest on tax paid in advance under 
s, 18A was also given. 

Clause 18 of the Indian Inoome-tax Amendment Act, 1958, has changed the mode of cal- 
culation of interest allowable on tax paid under section 18A and retrospective effect has been 
given to these provisions from April 1, 1952. According to the revised working the interest 
payable on tax palid in advance amounts to Ras. 21,157-6-0 only. 

A demand notice will therefore issue for excess interest given credit to or refunded to the 
company.” 

On the same day the Officer issued the following order to the petitioner : 


“NOTICE OF DEMAND UNDER 8. T9 OF THE INDIAN INOOAM-TAX ACT, 1922. 

This is to give you notice thet for the assessment year 1952-58 a sum of Rs. 20,446-9-0 has 
been determined to be payable by you. 

The amount is payable on or before October 26, 1958, to the Reserve Bank of India at Bombay 
where if paid you will be granted a receipt. A chalan is enclosed for the purpose. 

If you do not pay the amount on or before the date specified above you will be liable under 
s. 46(1) to a penalty which may be as great as the tax due from you.” 

On January 4, 1954, the petitioner filed a petition in the High Court raying 
for a writ in the nature of certiorari under art. 226 of the Constitution for 
the record of the case, for a writ in the nature of prohibition against the Income- 
tax authorities restreining them from enforcing or taking any steps in en- 
forcement of the notice of demand, and also for a writ in the nature of man- 
damus directing the Income-tax authorities to forbear from taking any steps 
under the notice of demand. 


Str Jamshedji Kanga, with Murzban Misiree, for the petitioner. 
Str Nusserwanjt Engineer, with Y. B. Rege, for the respondents. 


Caraca C. J. net stars raises a very short and a very important point as 
to the construction of the Indian Income-tax (Assessment) Act, 1958. The 
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petitioner is the Bombay Dyeing and Manufacturing Co. and the assessment on the 
petitioner for the year 1952-58 was completed on October 9, 1952, and an assess- 
ment order was made. In that assessment order credit for the sum of Rs. 50,608- 
15-0 was given to the petitioner. This credit represented interest at 2 per cent. 
on the advance payment made by the petitioner and the credit was given pursuant 
to the provisions of s. 18A(5) of the main Act. On May 24, 1958, the Indian In- 
come-tax (Assessment) Act, which is the Amendment Act, was passed and s. 18 
of this Amendment Act amended s. 18A(5) of the main Act and the effect of the 
amendment was that instead of an assessee getting interest at 2 per cent. on the 
whole amount of the advance payment, the assessee was only to get interest on 
the difference between the payment made and the amount at which the assessee 
was assessed to tax. The Income-tax Officer purported to act under s. 85 of the 
Act and passed an order that the petitioner was entitled only to a credit of Rs. 
21,157-6-0 by reason of the Amendment Act and issued a notice of demand against 
the petitioner for the balance of Rs. 29,446-9-0. Itis this notice which is challenged 
on two grounds. One is that the order under s. 85 was made against the petitioner 
without any notice having been given to it, and the other that the Income-tax 
Officer had no jurisdiction to make an order under s. 88. With regard to the 

uestion of notice Mr. Mistree, who appears for the petitioner, waives that conten- 
tion. Sir Nusserwanji says that in view of the petitioner having waived notice 
he will not argue that a petition for a writ is not maintainable. 

Therefore, the only question that we-have to consider is whether on the facts 
of the present case s. 85 is applicable. Section 85 gives the power to the Incom- 
tax Officer to rectify any mistake apparent from the record, and the question that 
falls for determination is whether there was any mistake apparent on the assess- 
ment order passed on October 9, 1952, which entitled the Income-tax Officer to 
rectify it, under the provisions of s. 85. It is pointed out that by s. 1(2) of the 
Amendment Act, the Amendment Act is deemed to have come into force on April 
1, 1952, and therefore when the assessment order was passed on October 9, 1952, 
` the law must be deemed to have been as amended by the Amendment Act; and 
therefore when the Income-tax Officer rectified the assessment order, he did it on 
the basis that the order was erroneously made, not having been made pursuant to 
the law as it was amended. In our opinion, it is clear that the error contemplated 
by s. 85 is not an error which is due to thelaw being altered subsequent to the date 
on which the assessment order was made. Therecanbe no dispute that when the 
assessment order was madeon October 9, 1952, that order was in accordance with 
the law. As the law stood then, the petitioner was entitled to the credit of 
Rs. 50,608-15-0 and that was thecredit that was given tothe petitioner. It was by 
reason of the subsequent alteration of law that it may be said that the petitioner 
was not entitled to Rs. 50,608-15-0 but to a smaller amount. But the test which 
must be applied for the p of application of s. 85 is not what the law was at 
any subsequent time, not what the law was when the Income-tax Officer exercises 
ae ae under s. 85, but what was the law when the order of assessment was 

e. The error has to be ent on the face of that order and that error can 
only be judged in the light of the law as it was at that date. 

Emphasis is placed on the fact that the Amendment Act provides that it shall 
be deemed to have come into force on April 1, 1952, and Sir Nusserwanji argues 
that all that the Income-tax Officer was domg was to give effect to the retrospective 
provisions of the Amendment Act. Now, when one analyses the situation, in 
effect what the Income-tax Officer has done isto re-open an assessment which was 
completed on October 9, 1952, and the question that we have to decide is whether 
8. 1(2) of the Amendment Act makes the Act retrospective to the extent of per- 
mitting the Income-tax Officer under s. 83 to re-open an assessment which has 
been completed. The answer to that question must be in the negative, because 
when we look at the other provisions of the Amendment Act it is cleat that when 
the Legislature intended to confer power upon the taxing authorities to re-open 
and revise assessments which had been sn pea such power has been expressly 
conferred. There are three sections to which our attention has been drawn where 
this power has been expressly conferred. The first is s. 8(2) which provides that 
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the amendments made by sub-cl. (iii) of cl. (b) of sub-s.(1) shall be deemed to be 
operative in relation to all assessments for any year, whether such assessments 
have or have not been completed before the commencement of the Indian Income- 
tax Act. The next is s. 7(2) which contains provisions to the same effect, and also 
8.80(2). Therefore, it is clear that the mere enactment of s. 1(2).of the Amendment 
Act was not sufficient to empower the taxing authorities to go behind the assess- 
ments that had been completed. If Sir Nusserwanji’s contention were sound and 
if the effect of s. 1(2) was to make the Act retrospective as to enable the taxing 
authorities under s. 85 to re-open any assessment, then it was unnecessary expressly 
to make provision in ss, 8(2), 7(2) and 80(2) for re-opening or revising an assess- 
ment that had been completed. 

Sir Nusserwanji has relied on a decision of the Privy Council for the proposition 
that the error which may be rectified under s. 85 may be an error which is due to 
events which take place subsequently to the order of assessment. In that case, 
Income-taa Commissioner v. Khemchand Ramdas, the assessees were assessed as a 

istered firm and as a registered firm they were not liable to pay super-tax. 
Subsouentiy, the Commissioner cancelled the order of registration and there- 
after the Income-tax Officer assessed the firm to super-tax, and the Privy Council 
held that the first assessment order was final both in respect of income-tax and 
super-tax and the Income-tax Officer had no power to make a fresh assessment. 
In this connection their Lordships point out at p. 426 that action could conceivably 
have been taken under s. 85 of the Act, and Sir Nusserwanji bases this argument 
on what the Privy Council observes that the Privy Council has taken the view that 
on the facts of that case power could have been exercised under s. 85 of the Act. 
Now, it is clear that the position that arose under the case before the Privy Council 
and the case before us is entirely different. In the case before the Privy Council 
when the assessment order was made it was on the basis of the firm being a register- 
ed firm at the date when the order was made. The law conferred the power upon 
the Commissioner: to cancel the registration and that power was subsequently 
exercised by the Commissioner. As soon as that power was exercised, the very 
basis of the ‘assessment order disappeared, and therefore it is clear that under 
8. 85 it could be said that the assessment order contained an error on the face of the 
record because the assessment was made on a regi firm whereas the firm 
was not a registered firm. It cannot be said of the present assessment order 
that it was made on any particular basis which basis su ently disappeared. 
The present assessment order was made on the basis of the law as it then stood 
and it was only because the law was subsequently altered that the liability of the 
AE a might be considered to have arisen under the amended law. But the 
iability of the petitioner to be assessed in a particular amount was finally deter- 
mined on October 9, 1952, and that liability was determined according to law. 
That liability cannot be altered because the law has been subsequently altered or 
amended. 

In our opinion, therefore, the notice issued by the Income-tax Officer calling 
upon the petitioner to pay the sum of Rs. 29,446-9-0 is not warranted by law. 

e result is that we must issue a writ against respondent No. 1 in terms of 
prayers (a) and (b) of the petition. 

The respondents to pay the costs of the petitioner. 


Order accordingly. 


Attorneys for petitioner: Crawford, Bayley & Co. 
Attorney for respondents : N. K. Petigara. 
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INCOME TAX REFERENCE. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


BHOGILAL LAHERCHAND v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY CIiTY.* 

Indian Income-tas Act (XI of 1982), Secs. 16(3), 16 (1) (b), 14(2) (a), 28(8)—Indian Partnership 
Acd (IX of 1938), Sec. 13(d}—Assesses and his minor sons forming parinership—Parinership 
deed providing for payment of interest to pariners on moneys standing to their credit in partnerskip 
out of profits of business—Whether interest earned by minors on deposits could be included 
tn income of assessee. 3 

The assessee admitted his two minor sons to the benefit of a partnership business started 
by him. A clause tn the partnership deed provided: “Interest at the rate of six per cent. 
per annum shall be paid to each partner on the moneys for the time being standing to his 
credit out of the gross profits of the business and such interest shall be cumulative so that 
any deficlency in any one year shall be made up out of the gross profits of any succeeding 
year or years.” In the relevant assessment year the Income-tax Department in assessing 
the tncome of the assessee included the share of the profits of each of the minors and also the 
interest which the mtnors had received on deposits which stood to thelr credit in the partner- 
ship. On the question whether the interest which the minor had received could be included 
in the income of the assessee under s. 16(3) (a) (ii) of the Indian Income-tax Act, 1022 :— 

Heid, that the interest whioh the minars had earned on the deposits could not be said 
to be an income which directly or indirectly arose from their admission to the benefits of the 
partnership, and, therefore, the amount of the interest was not liable to_be included in the 
total income of the assessee under s. 16(3)(a) (#4) of the Act. 

Section 16(8) of the Indian Income-tax Act, 1922, deals with notional or artificial income 
and it makes an assessee pay tax on incame which in fact is not his own, but which is 
notionally made to be his income, and, therefore, s. 16(8) must be very strictly construed, 

- and it is only if a particular Income comes within the strict ambit of s. 16(3) that the assesses 
can be made liable to pay tax on that Incame. 


Ong Bhogilal (assessee) and his son Pratap were partners in the firm of 
Bhogilal Laherchand. Mahesh and Arvind, who were the minor sons of the 
assessee, were admitted to the benefits of the partnership of the firm by a deed 
dated April 14, 1948, the relevant clauses of which were as follows :— 

“3. Interest at the rate of six per cent. per annum shall be patd to each partner on the 
moneys for the time being standing to his credit out of the gross profits of the business and such 
interest shall be cumulative so that any deficiency in any one year shall be made up out of the 
gross profits of any succeeding year or years.... 

6. On the Drvali in each year during the continuance of the partnership an account shall 
be taken of all the assets and liabilities for the time being of the partnership and a balance sheet 
and profit and loss account making due allowancs for depreciation shell be prepared and a copy 
thereof furnished to each of the partners. Immediately after the preparation of the said balance 
sheet and profit and loss account the net profits, if any, shown by such account shall be divided 
and the profits coming to the share of each partner shall be credited to his account with the 
partnership. In case of loas the share of each partner therein shall be debited to his account 
with the partnership.” 

For the assessment year 1950-51, Mahesh and Arvind were each credited with 
interest of Rs. 48,210 on the moneys standing to their credit in the firm’s books. 
Each of them was further entitled to a share of Rs. 1,08,077 in the profit of the 
firm. The Income-tax Officer included the share of Mahesh and Arvin amounting 
to Rs. 2,10,154 and thé interest earned by them amounting to Rs. 86,420 in the 
total income of the assessee under s. 16(8) (a) (tt) of the Indian Income-tax Act, 
1922. The assessee contended that s. 16(8) (a) (ii) of the Act was not applicable 
to the interest of Rs. 86,420 earned by the two minor sons. 

The Appellate Tribunal dismissed the assessee’s appeal observing, in its order, 
as follows :— 

“Tt is contended for the assesses that s. 16({3) (a) (i¢) is not applicable to the interest of 


* Decided, March 19, 1954. Inoome-tax Reference No. 87 of 1958. 
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Rs. 86,420 earned by the two minor sons. There is no dispute that the monies on, which the 
interest was credited belong individually to the minors. 

Under s. 16(8) (a) (ti) of the Act so much of the income of the minor child of an assesses as 
arises directly or indirectly from the admission of the minor child to the benefits of the partnership 
in which the assesses is a partner is liable to inclusion in the assessee’s total income. The language 
of s. 16(3) (a) (ii) makes it clear that the sub-section is not restricted in its scope to the share of 
profit derived by the minor son under the terms of the partnership deed. It oovers all income 
whioh accrues to the minor son from his admission to the benefits of the partnership. The interest 
in question was paid to the mhor sons on the moneys standing to their credit in the firm’s book 
under cl. 8 of the partnership agreement. The payment of interest was consequential upon the 
admission of the minors to the benefits of the partnership. The interest, therefore, acorued to 
the minor sons from the fact that they had been admitted to the beneftts of the partnership, 
The interest of Rs. 86,420 was, therefore, properly included in the assessoo's total income under 
the provisions of s. 16(3) (a) (ti) of the Act”. 

The following questions of law were referred to the High Court : 

“(1) Whether the sums of Rs. 48,210 each, being interest earned respectively by Mahesh, 
Bhogilal and Arvind Bhogial, the minor sons of the asseasee, on the amounts standing to their 
credit in the firm are liable to be included tn the total income of the asseagsee under s. 16(3) (a) (8) 
of the Indian Income-tax Act ? 

(2) Whether the premia paid out of the moneys belonging to the minors, Mahesh Bhogilal 
and Arvind Bhogilal, for effecting insurance on their respective lives are entitled to exemption 
under s. 15 of the Act?” 

The reference was heard. 


N. A. Palkhtoala, for the applicant. 
G. N. Joshi, with K. T. Desai, for the pndai, 


Palkhivala. In this case a sum of Rs. 86,420 which was earned by the minors 
by way of interest on deposits which stood to their credit in the herein firm 
has been so a to be included in the income of the assessee who is their father 
under s. 16(8)(a)(i#). For the purposes of the Income-tax Act the term ‘partner’ 
includes a baie admitted to the benefits of the partnership. See s. 14(2) v 
Where the eas intended to get at the share it has used the word 8 
Under s. 16(8)(a)(1s) what is referred to is only that income of the minor whieh 
arises from the admission of the minor to the benefits of the partnership. The 
term ‘share’ is defined in s. 16(Z)(f). 

Cuaaua C. J. The question would be whether the income arises directly or 
indirectly from the partnership. | 

The moneys on which interest accrued admittedly belonged to the minors. 
There was no obligation on the minors to make the deposit nor on the firm to 
keep the deposit. The partnership deed only fixed the rate of interest on such 
deposits at six per cent. This term fixing the rate could be varied. The view of 
the Tribunal that all moneys paid to a mmor admitted to the benefits of the part- 
nership would be included in the income of the father is clearly untenable. No 
geront of evasion arises, because the interest paid to the minors is not deducted 

m the income of the firm and the minors would have to pay tax on the interest 
so earned by them. See s. 10(4)(b). 

[Cmacua C.J. But why has the Legislature then distinguished between interest 
paid to partners and that paid to shareholders ?] 

That difficulty does not arise here. The question is not with regard to the 
interest paid to the partners in relation to the total income of the firm but of adding 
one partner’s income in another’s. Where the term ‘share’ in its broad sense is 
referred to it is so stated as in s. 14(2). Section 16(3) does not use the term. 

Joshi. The minors are also parties to the deed of partnership. If the minors 
had not been admitted to the benefits of the partnership, they would not have 
earned the interest of six per cent. 

[TznNDoLK4aR J. But there was no obligation to make the deposit, and but for 
the deposit being made no interest would be earned.]| 

No such obligation to make the deposit is necessary. But the payment of 
interest at six per cent. is obligatory. It is not a condition of admission to the 
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partnership but it is a benefit of the partnership. Clause (6) of the partnership 
deed provides that the profits coming to the share of each partner shall be credited 
to his account. So the partnership is bound to keep the amount till the partner 
withdraws it and pay interest at six per cent. on it. Again, under cl (8) of the 
deed of partnership if there is no profit in any year, the minors would not get 
the interest on the deposits, but it would be carried forward. Under s. 18 of 
the Indian Partnership Act the payment of six per cent. interest is compulsory. 
See s. 2 (6B). For the purposes of the Income-tax Act whatever a minor admitted 
to the benefits of a partnership gets from the partnership is his share from the 
partnership. Whatever he gets from the partnership is due to his admission to 
the benefits of the partnership. Sees.10(4)(b) and s. 16(J)(b). Under s. 28(5)(a) 
aoe by a partner on his deposits with the partnership would be included 
in his share. . 

[CmacLa C. J. That is what is artificially added. How can we import that 
artificiality into s. 16(3)?] 

That section shows that the interest on deposit also forms part of the income 
of the minors from the partnership. 
M. H. X. 


CHaaLa C. J. The question that arises on this reference is a very simple one 
and not capable of much elaboration. The assessee started a partnership business 
along with his major son and he admitted to the benefit of this partnership his 
two minor sons. In the assessment year 1950-51 the share of the profit of each 
of the minors came to Rs. 1,05,077 and this amount was included in the income 
of the assessee under the provisions of s. 16(3)(a)(##). Each of the minors also 
received interest in the sum of Rs. 48,210 on deposits which stood to their credit 
in the firm, and the question that we have to consider is whether the interest which 
the minors received could be included in the income of the assessee under the 
provisions of s. 16(3)(a)(it). 

Now, whats. 16(3)(a)(#1) requires is that a minor must be admitted to the benefits 
of the partnership in a firm of which the assessee is a partner and income must 
arise either directly or indirectly to the minor from his admission to such a partner- 
ship. Therefore, there must be a connection between the income and the n EE 
of the minor to the partnership. The connection need not be direct; it may even 
be indirect. Wehave to look to the partnership deed in order to determine 
whether there was a connection direct or indirect between the interest received 
by the minors on the deposits and their admission into the partnership. For 
this purpose the relevant clause in the partnership deed is cl. (8) and that clause 
provides : 

“Interest at the rate of atx per cent. per annum shall be paid to each partner on the moneys 

for the time being standing to his credit ou’ of the gross profits of the business and such interest 
shall be cumulative so that any deficiency in any one year shall be made up out of the groes 
profits of any succeeding year or years.” 
It is significant to note that this clause does not cast any obligation upon the 
minors to maintain any deposit in the firm. It is equally significant that this 
clause does not cast any obligation upon the firm fo kee any deposits made by 
the minors. Therefore, it is optional cn both sides, on the side of the depositor 
and on the side of the depositee, whether to have deposits or not. All that cl. (8) 
does is to fix the rate of interest and it casts an obli arte cane a ROA ed 
interest at the rate of 6 per cent. if there are any deposits or any moneys standing 
to the credit of the minor. 

Mr. Joshi has relied on cl. (6) for the purpose of contending that although the 
minors may withdraw their moneys there is an obligation upon the firm to keep 
the moneys. Now, cl. (6) prevides for the making up of accounts and it goes on 
to provide that the profits coming to theshare of each partner shall be ited to 
his account with the partnership. Mr. Joshi reads this expression to mean that 
if there is any profit, then it is obligatory upon the firm to keep that profit in 
the partnership and pay interest on it. In our opinion it is impossible to accept 
that contention. All that cl. (6) dedls with is book-keeping and the making 
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of proper entries. The only obligation upon, the firm is to credit to the account 
of the partners their share of the profits. But there is no further obligation, after 
having credited the share in the profits, to retain that share and to pay interest 
under cl. (8). 

If, therefore, this be the true position under the partnership deed, can it be said 
that the interest which the minors earned on the deposits was an income which direct- 
ly or indirectly arose from their admission to the benefits of the partnership? It is 

ear that the minors earned interest primarily and substantially by reason of the fact 
that they deposited moneysinthefirm. Itisnot byreasonof the fact that they were 
partners, nor was it by reason of the fact that they were obliged under the partner- 
ship deed to make the deposits, that this interest was earned. Therefore, this 
income arose to the minors not from their admission to the benefits of the partner- 
ship, but the income arose because the minors chose to keep moneys in the partner- 
ship firm. They could have earned interest on their deposits without being 
partners, they could have earned interest on their deposits by keeping the deposits 
in any other firm, and really apart from the fixing of the rate of interest there is 
no connection whatsoever between the minors being admitted to the benefit of 
the partnership and their earning interest on the deposits which they have made 
or on the moneys that stand to their credit. The ition undoubtedly would 
have been different if there was any obligation upon the mimors to make deposits 
or, on the other hand, if the partnership frm was under an obligation to keep 
the moneys of the minors, whether they needed them or not. 

It is then pointed out by Mr. Joshi that the interest is payable out of the gross 
profits of the business. Now, this provision, if anything, is to the prejudice of 
the minors. They have no right to receive interest unless there are gross profits. 
It is true that the interest is cumulative, but their right to receive interest at the 
rate specified in cl. (8) depends upon the firm making gross profits. It is not as 
if the rate of interest is dependent upon the profits made by the firm. The rate 
of interest remains stationary and their right to receive the interest is contingent 
upon the firm making gross profits. If one were to look at the Partnership Act, 
under s. 18(d) a partner is entitled to receive 6 per cent. if he brings into the firm 
any moneys beyond what he is liable to bring under the ership deed, and 
that payment of 6 per cent. interest to the partner would be independent of the 
firm making profits or not. There is nothing to suggest here that there was any 
obligation upon the minors to bring in moneys into the firm or to contribute any 
capital. Therefore, even independently of the partnership deed they would be 
entitled to 6 per cent. interest under s. 18(d) of the Partnership Act. In one sense, 
by agreeing to cl. (8) the minors have limited their right which they would 
otherwise have under the partnership law. f 

It is then urged by Mr. Joshi that on a true construction of s. 16(3)(a) (tt) any 
interest received by a minor must be added to the income of the firm. Now, 
8. 16(3) deals with notional or artificial income and it makes an assessee pay tax 
on income which in fact is not his own, but which is notionally made to be his 
income, and therefore s. 16(3) must be very strictly construed, and it is only if a 

articular income comes within the strict ambit of s. 16(3) that the assessee can 
made liable to pay tax on that income. To summarise the ent of 
Mr. Joshi, what he contends is that under the Income-tax Act the definition of a 
‘ er” includes a minor admitted to the benefit of a partnership and that under 
¢ scheme of the Income-tax Act when you assess the profits of a partner you 
include in his share of profits any salary, interest, commission or other remunera- 
tion payable to him, and therefore Mr. Joshi says that when you are considering 
s. 16(8) you must construe sub-s. (a) (it) to mean that the share of a minor in the 
partnerski , the share as understood by the Income-tax Act Page. Bae extended 
meaning, should be included in the income of the partner. Mr. Joshi is right that 
looking to ss. 16(Z) (b) and 14(2)(a) and also s. 28(6), for the purpose of assessment 
of a partner the Income-tax Act has given an extended meaning to “the share 
of a partner.” The share is not, what is understood in the ordinary wien dap 
a share in the profits. The share is much more than that. It is not only the 
share in profits as just pointed out, but it also includes salary, commission, interest, 
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etc. and there can be no doubt that if the minor were to be assessed on his profits 
as a partner in the firm, he being looked upon as a partner for the poian of 
the Act, in his share of profits the interest that he has received would be included 
as part of his profits and would be brought to tax. That is not the question that 
we are considering. We are not considering the case of the assessment of the 
minor. What we are considering is s. my , and the question is whether the 
Legislature has provided that the share of the minor in the partnership in its 
extended sense should be included in the income of the firm. Turning again to 
8. 16(8), the islature has advisedly not used the expression ‘“‘share of the minor 
in the partnership” in the extended sense in which it is used in the Income-tax 
Act. The Legislature has advisedly used a different expression and that expres- 
sion is ‘‘the income which arises to the minor directly or mdirectly from his adnie 
sion to the benefits of the partnership,” and to say that this expression means the 
same thing as the extended meaning of a share is to put forward an argument 
which is‘untenable by any canon of construction. There is good reason why 
the Legislature has made a distinction between the share of a minor for the 
of assessing him to tax with regard to his profits, and the benefits which the 
minor receives from his admission to a partnership, which benefits are to be taxed 
not in his assessment but in the assessment of his father. The Legislature did 
not intend that a father should be made to pay tax upon his son’s income beyond 
the limited extent provided in s. 16(3), and the whole attempt of Mr. Joshi is 
to extend the scope of s. 16(3) by making the father pay tax on an income which 
is not his, an income which is that of his minor son and which the Legislature for 
good reasons has not considered to be the artificial or notional income of the father. 
We must, therefore, differ from the view taken by the Tribunal and answer 
question (1) in the negative. Question (2) deals with the premia paid out of the 
moneys belonging to the minors for effecting Insurance on their respective lives. 
Mr. Palkhivala makes it clear that he wanted to argue this question only if we 
had decided question (1) against him. But inasmuch as we have decided question(1) 
in his favour and we have held that the income of the minors is not the income 
of the father, question No. 2 does not arise. Therefore, we will not answer 
question (2). ; 
Commissioner to pay the costs of the reference. ` 
Š Ansmer accordingly. 
Attorneys for applicant: Daphiary, Ferreira & Dewan. 
Attorney for respondent: N. K bendara. 


Bofors ihs Hon’ bls Mr. M.O. Ohagla, Ohdef Justice, and Mr. Justice Tendolkar. 


RANCHHODDAS KARSONDAS v. THE COMMISSIONER OF INCOME-TAX, 

- BOMBAY CITY.* 

Indian Inooms-taa Act (XI of 1922), Ses. 34, 22—Aassesses aking voluntary return under s. 22(8) 
—N ottes under s. 34 subsequently issued by Incoms-tax Offoer under s. 8¢—Validity of notics— 
Assesees’s income not assessable inoome—Whethor assesses oan make return of such income 
under s. 22(8). 

- It is nob open to the Taxing Department to avail itself of s. 84 of the Indian Income-tax 
Act, 1922, once a return is made under s. 22(3) of the Act. 

Section 84 of the Act can be availed of in one of two eventualities. If no return is made 
by the assesseo, the Department can proceed under’s. 84; or if a return is made and the return 
results in an assessment and it is found thet certain income has escaped assessment or has 
been under-assessed, then proceedings can be taken under s. 34. 

It is open to the assesses to make a return under s. 22(3) of the Indian Income-tax Act, 
1922, even though the income he may show is not an assessable income. Such a return 
would be a return contemplated by s. 22(3) of the Act. 

Harakohand Makanji db Oo. v. Commer. of Income-Tam B'bay,! referred to. 
Commissioner of Agri. Inc. tax v. Sultan Ak," commented upon. 
“Decided, Maroh 18, 1954. Inoome-tax 8.0. 16 L T. R. 118. 


Reference No. 35 of 1958. 2 (1951) 20 LT.R. 482. 
J] (1948) 50 Bom. L.R. 315, - 
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On January 5, 1950, one Ranchhoddas Karsondas (assessee) made a voluntary 
return to the Income-tax Officer disclosing an income of Rs. 1,985, for the year 
1945-46. The assessee added a foot-note to his return to the following effect :— 

“My wifo has sold her old ornaments and deposited the sum of Rs. 59,026 in the firm of 
Assar Syndicate in which I am a partner.” : 

The Income-tax Officer did not act upon the return submitted by the assessee, 
but on February 27, 1950, issued a notice upon the assessee under s. 84 of the 
Indian Income-tax Act, 1922. On February 26, 1951, the Income-tax Officer 
completed the assessee’s assessment for the year 1945-46 and in this assessment 
the sum of Rs. 59,026 was included in the assessee’s total income. 

On appeal to the Appellate Tribunal the assessee inter alia contended that the 
amount of Rs. 59,026 should not have been included in his income and that the 
assessment ey ete on February 2, 1951, was bad in Jaw inasmuch as it was 
not completed before April 1, 1950. The Tribunal confirmed the assessment 
for the year 1945-46, observing in its order as follows :— 

“The next contention of Mr. Pandit is that the assessment for the year 1945-48 made on 
26-2-1951 is bad in law, inasmuch as it was nob completed before 1-4-1950. Acoording to Mr. 
Pandit, the period of limitation was four yoars insamuch as the assesses had submitted a voluntary 
return on 5-1-1950. This voluntary return, according to Mr. Pandit, was filed under s. 22(3) 
of the Act, If the Income-tax Officer had acted upan the voluntary return, the contention of 
Mr. Pandit would have prevailed. He, however, did not act upon it and issued a notice under 
s. 34 (I) of the Act. The first proviso s. 34(3) lays down that where a notice under s. 84(1) has 
been issued within the time limit, the assessment to be made in pursuance of notice may be made 
before the expiry of one year from the date or the service of the notice even if such period exceeds 
the period of eight years or four years, as the case may be. The submission of a voluntary return 
is not a bar to the Income-tax Officer issuing a notice under s. 84(1) of the Act. The submission 
of a return under s. 22 (3) prevents certain mischief. For example, ifsuch a return is made, the 
Income-tax Offloer cannot make an assessment under s. 28 (4) of the Act. There is nothing in 
s. 84 which says that if a voluntary return has been made, the Income-tax Officer should not 
issue a notice under that section. In faot, for the protection of revenue a notice may be abso- 
lutely necessary. We take a concrete case. Suppose the assesses had submitted a volmtary 
return on 30-3-1850 could he be heard to say that the assessment should be completed on 81-8-1950? 
A person cannot be allowed to profit by his wrong doing. In our opinion, the assessment made 
on 26-2-1951 is valid.” 

The following questions of law were referred to the High Court :— 

“(1) Whether the notice issued under 8. 84 of the Act by the Income-tax officer on 27-2-1950 
after the asseasee had filed a voluntary return was valid in law ? 

(2) Whether the assessment made on 26-2-1951 is valid m law?” 


The reference was heard. 


R. J. Kolah, with J. P. Pandit, for the applicant. 
G. N. Joshi, with K. T. Desai, for the respondent. 


Kolah. In this case a public notice was issued under s. 22(1) in 1945. The 
agsessee made a return in January 1950 in which the amount of Rs. 59,026 was 
claimed to be obtained as the price of ornaments sold by his wife. Subsequently 
before proceeding under s. 28 the Income-tax Officer issued a notice under s. 84 
read with s. 22. Now, this notice was clearly bad. See Harakchand Makanji & 
Jo. v. Commr. of Inc. tax, Bombay. The assessee having voluntarily made the 
return, the Income-tax Officer could not subsequently act under s. 84. If the 
order under s. 84 is bad, there can be no fresh presedings as the matter is time- 
varred. 

Joshi. The return made by the assessee in this case is no return at all. The 
return called for under s. 22(/) is from a person whose income is higher than the 
ninimum exemption limit. In the present case the assessee was not liable to 
yay any tax according to the return filed by him. Notice is contemplated only 
n 8. 22(2) and not in s. 22(1). Even if an assessee files a return under s. 22(7), 
he assesament can be proceeded with under s. 84. To be proper the return 
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must be filed within the prescribed time. Even if proceedings are under s. 84 or 
under s. 28(£), a notice under 3. 22(2) is necessary. Section 84 gives right to 
proceed under it even in cases where a return is made under s. 22 provided that 
the return is not filed within 65 days. See Commr. Agri. of Inc.-taw v.Sulian Ali 
That is a case under the B Agricultural Income-Tax Act, but the provisions 
are similar. Ifthe argument advanced on behalf of the assessee is correct, then even 
in a case where an assessee makes-a return after, say, five years, thewight of the 
Income-tax Officer under s. 84 to proceed within eight years will be lost. Sees. 28. 

[TenDoLKsr J. Section 28 anly deals with cases of concealment. ] 

Tn this case the action is taken under s. 28 (1) (e). 


M.H.E. 


CHaaia C.J. The answer which we have to give to the questions submitted 
to us on this reference is both simple and obvious. A public notice was issued 
under s. 22(7) and the period fixed under that section was 65 days. The notice 
was issued in ct of the assessment year 1945-46 and that was on May 1, 1945. 
The assessee e a return on January 5, 1950, and in the return he showed his 
assessable income as Rs. 1,085. He added a foot-note to his return to the following 
effect : 

“My wife has sold her old ornamsants and deposited the sum of Res. 59,026 in the firm of 
Assar Syndicate in which I am a partner.” 
On February 27, 1950, the Income-tax Officer issued a notice upon the assessee 
under s. 84 and he made an assessment order on February 26, 1951, holding that 
the sum of Rs. 59,026 constituted the income of the assessee and assessing him to 
tax on that income. Now, it is this assessment order that was challenged before 
the Tribunal by the assessee and the Tribunal upheld that order. 

Now, the order is challenged, firstly, on the ground that the proceedings which 
were initiated under s. 84 were not valid proceedings, and inasmuch as the pro- 
ceedings were not valid, the order was an invalid order. The scheme of s. 22 is 
fairly clear. Sub-section (7) of s. 22 provides for a public notice, sub-s. (2) provides 
for a notice by the Income-tax Officer upon individual assessees, and sub-s. (3), 
which is the material sub-section, provides that if any person has not furnished 
a return within the time allowed by or under sub-s. (1) or sub-s. (2), to quote the 
material words, “he may furnish a return at any time before the assessment is 
made.” Therefore, there is a time limit under sub-s. (1) of s. 32 to make a return, 
there is a time limit also under sub-s.(2) to make a return, but notwithstanding 
the fact that the time so limited has passed, a person is entitled to make are turn, 
provided before he makes a return no assessment is made. Now, this is exactly 
what the assessee did in this case. Although the time limited by the public 
notice under sub-s. (1) of 8. 22 had long pissed, no assessment was made upon him. 
Therefore, availing himself of the provisions of sub-s. (3) of s. 22, he made a volun- 
tary return on January 5, 1950. 

Now, the question is, whether it is open to the Taxing Department to avail itsel/ 
of 8. 84 once a return is made under sub-s. (3) of s. ‘2. Section 84 can be availed 
of m one of two eventualities. If no return is made by the assessee, the Depart- 
ment can proceed under s. 84, or if a return is made and the return ts in 
an assessment and it is found that certain income has escaped assessment or har 
been under-assessed, then proceedings can be taken under s. 84. But it is clear 
on a plain reading of 8. 84 ilat action cannot be taken under 8. 84 once a réturr 
has been made. Then the Department must proceed to assess the asseasee or 
the return made by him. 

Mr. Joshi contends that in this case the return was made by the assessee on 
January 5, 1950, and within the period of limitation laid down under s. 84(3) the 
assessment had to be made by March 81, 1950. It seems that the Department 
was not in a position to complete the assessment of the assessee within the period 
of limitation, and by resorting to s. 84 it wanted the period of limitation to be 
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extended by one year becauge s. 84 extends the period by one year if notice is 
issued under that section. Mr. Joshi says that it is not open to the asseasee to 
wait for any le of time and then to make a return practically towards the 
end of the period of limitation and thereby prevent a proper assessment. Now, 
it is entirely the fault of the Department if there is delay in the making of the 
return. Two clear options are open to the Department. It is open to the Depart- 
ment to issue a notice under sub-s. (2) of s. 22, and if no return is made within the 
time fixed by that notice, they can proceed under s. 28(4) to a best judgment 
assessment, or if the time for making a return under sub-s. (1) of s. 22 has expired 
and no return has been made, it is open to the Department to proceed under s. 84 
on the basis that no return has been made, and the assessee is liable to be taxed 
under s. 84. But if the Department takes no action at all either one or the other, 
allows time to pass and permits the assesee to make a voluntary return which 
he is entitled to do under sub-s. (3) of s. 22, then it is not open to the Department 
to proceed under s. 84. The return having been made, it must be disposed 
of and the income of the assessee must be assessed as laid down in s. 28. ow, 
it is difficult to understand why the Department could not have proceeded under 
s. 28 and why it should have resorted to s. 84. Even assuming that it 
took the view that the sum of Rs. 59,026 was the income of the assessee, it was 
open to the Department to assess him to that income under s. 28, but, as we 
pointed out earlier, the sole reason, it seems, for the Department to proceed 
under s. 84 was to extend the period of limitation. Now, it is not open to the 
Taxing Department by availing itself of a wrong procedure to extend the period 
of limitation laid down in a statute. X 
Now, Mr. Joshi’s further contention is that the return which the assessee made 
was not a return at all under sub-s. (8) of s. 22. Mr. Joshi says what s. 28(3) 
uires is that the return must be made if a person has an assessable income, 
and Mr. Joshi says that on his own showing the assessee has no asseasable income, 
and therefore the return that he made was not a return contemplated by sub-s. (3) . 
of s. 22. We are not prepared to accept that contention.. There is an obligation 
cast by s. 22 to make a return of assessable income if a notice is served. But 
that does not mean that it is not open to the assessee to make a return even though 
the income he may show is not an asseasable income. We do not understand 
why the assessee should take the risk of not making a return merely because he 
himself takes the view that his income is not an assessable income. The Depart- 
ment may take a different view. Take this very case. The view of the assessee 
was that his income was only Rs. 1,985. He showed Rs. 59,026 as an income 
belonging to his wife and yet the Department took the view that Rs. 59,026 did 
constitute the income of the assessee. Therefore, even from that point of view the 
return made by the assessee, when all the figures were taken into consideration; 
was a return, in the opinion of the Department, of an assessable income. 
The other contention put forward by Mr. Joshi is that in a case like this it is not 
ible to make an order of assessment and therefore it was open to the 
ent to proceed under s. 84(I) when no return was made within 
the time limited by s. 22(1). ‘Now, sub-s. (8) of s. 22 provides as the terminus of 
the period of limitation the making of the assessment, and we do not understand 
sted an assessment could not be made im this case which would have prevented 
e assessee from making a return under sub-s. (3) of 3.22. As imted 
out, if the assessee did not make a return within the time limit preseabed by 
sub-s. (1) ofs. 22, it was open to the Department to initiate proceedings under s. 84 
on the ground that no return was made. Butitdoes not choose to initiate proceedings 
under 8. 84 and only resorts to those proceedings under s. 84 after a return has 
been made under e (2). That the law does not permit. 
Now, there is a decision of this Court very much in point reported in Harakchand 
Makanji & Co. v. Commr. of Income Tav, B’bay.1 In that case we held that : 
“Notice under s. 84 is only necessary if at the end of the assosement year no return has been 
made by the assesses, but where the assessso himself chooses voluntarily to make a return, no 
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question can arise under s. 84 of assessment escaping, and therefore there is no necessity to 
serve any notice under s, 84.” 

Mr. Joshi has relied on a decision of the Calcutta High Court rted in Com- 
missioner of Agri. Inc.-taz v. Sultan Ali1 The Calcutta High Court was not 
considering the Income-tax Act but it was considering provisions analogous to 
those contained in the Income-tax Act, and Mr. Justice Chakravarti who deli- 
vered the judgment in that case has taken the view that the return was not a 
return within the meaning of s. 22(3) unless it is a return of assessable income. 
Now, with very great respect, we are unable tq accept that view. At p. 442 the 
learned Judge says : 

“Tt is true that share is nothing to prevent a person from filing a return showing an income 
below the assessable limit, in response to a notice únder Section 24{1) (which corresponds to 
s. 22(1) of the Income-tax Act) but the question we are considering is whether a particular return, 
not filed in fact under Section (1) or Seotian 24(8) (which corresponds to a. 22(3) of the Aot), 
is yet having regard to its contents capablo of being treated as a return under the ane or the 
other section. In my opinion the return in the present case is not so capable.” 

It is difficult to understand if it is open to a person to file a return which shows 
an income below the assessable limit under what other section would such a 
return be made except under s. 22(3); and it must also be said that this opinion 
of the learned Judge is obiter because in that particular case after a notice under 
8. 24(1) was issued there was also a notice under s. 24(2) corresponding to ours. 22(2). 
Notice under s. 24(2) was held bad, but the view taken by thelearned Judge was that 

although notice under s. 24(2) was bad, it was impossible to hold on the facts of 
the case that the return was made in response to the public notice. Therefore, 
on the facts of the particular case the decision reached at by the Calcutta High 
Court may be understandable. But to take the view that a voluntary return 
made is not a return under s. 22(3) merely because the return is of an income 
which is not assessable is, m our opinion, with great respect, unacceptable and 
contrary to the scheme of the Income-tax Act. Therefore, in our opinion, the 
notice issued under s. 84 was nota valid notice. 

With regard to the assessment order made on February 26, 1951, apart from 
the fact that the order is made as a result of ee s. 84(Z), it is also 
bad on the ground that it is made after the period of limitation. e period of 
limitation under s. 84(3) is four years from the last date of the year in which the 
income became first assessable, and as that year ended on March 81, 1946, the 
assessment order was made four years beyond: the period of limitation. 

The result, therefore, is that we must answer the questions submitted to us (1) 
in the negative and (2) also in the negative. The Commissioner to pay the costs. 


Answer accordingly. 
Attorney for applicant: J. P. Pandst. 
Attorney for respondent: N. K. Petigara. 
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Before the Hon'ble Mr. M. O. Ohagla, Ohtef Justios, and Mr. Justios Tendolkar. 


B. P. MAHALAXMIWALA v. THE COMMISSIONER OF INCOME-TAX, 
BOMBAY CITY.* 
Indian Incometaw Act (XI of 1923), Seo. 41(1), first proviso— Whether word “or” in proviso oon- 
sunctice or dtsjunctive—Schome of proviso. 
The first proviso to s. 41(7) of the Indian Income-tax Act, 1922, cantemplates two cases. 
One case is where the trust is in favour of one beneficiary and if the trustees do not receive 
the come specifically for that person, then the liability is that the tax shall be paid at the 
maximum rate. The other case contemplated is where the beneficiary is more than one 
person and in such’s case if the trustees do not receive the incomefor the beneficiaries in 
specific shares, than also the liability is to be taxed at the maximum rate. The word “or” 
used in the proviso is disjunctive and not conjunctive, and, therefore, in order that the 

Department should be entitled to levy tax at the maximum rate they have to satisfy the 

condition laid down in the proviso depending upon which particular circumstance arises. 

If the case is of one beneficiary, they must satisfy the condition laid down in the first part 

of the proviso ; if the case is of more than one beneficiary then the Department must satisfy 

the condition laid down in the second part of the proviso. 
Yalub Versey Laljes v. Commr. of Inc. taa,! wrongly decided. 
Ranchhoddas V. Mehia v. Commr. I. T. Bombay,’ referred to. 

Oxe P. D. Mahalaxmiwalla, who died in 1949, made a deed of settlement in 
1947, the relevant part of which was as follows :— 

“The trustees shall out of the interest and income of the trust premises apply so much 
thereof as may be necessary for the maintenance and benefit of his said son Minocher and his 
wife Mehra until the death of the survivor of them the said Minocher and Mehraand shall accumn- 
late the balance if any of the sald income provided however that such accumulation shall not 
extend beyond a period of eighteen years from the date of these presents and on the expiration 
of the said period of eighteen years the said accumulated income or the balance thereof shall 
be divided equally between Sam and Aimai son and daughter respectively of the said Minocher 
and Mehra provided further that the trustees shall be at liberty to apply out of the corpus of the 
trust premises or out of the accumulated income in their hands a sum of Rs. 10,000 for the 
marriage expenses of the said Aimai and a sum of Rs. 5,000 for the marriage expenses of the said 
Sam and the Trustees shall also be entitled to pay out of the said corpus or the accumulated in- 
oome such sum as they may deem necessary for the higher education of the said Bam or Aimai 
or for any extraordinary expenditure such as illness of the said Minocher or Mehra or of their child 
Sam or Aimai. 

After the death of the survivor of the said Minocher and Mehra the trust premises and such 
acoumulated income as the trustees may have shall be equally divided between the said Sam and 
Aimal for their absolute use and benefit.” 

On December 7, 1949, the trustees of the deed of settlement passed a resolution 
to the effect that they should hand over to the beneficiaries equally the full amount 
of interest that may come to their hands for the next seven years. On a petition 
made by the trustees to the High Court an order was passed by Coyajee J. on 

April 18, 1952, by which the trustees were ordered to pay to the beneficiaries, 
eee and Mehra, equally, the full income from the trust. 

The trustees were assessed to the income received by them from the trust 
property for the assessment years 1948-49, 1949-50 and 1950-51, which income 
was Rs. 4,200 for each of the assessment year. This income was taxed by the 
Income-tax Officer at the maximum rate under the first proviso to s. 41(1) of the 
Indian Income-tax Act, 1922. z 

On appeal the Ap te Tribunal upheld the order of the Income-tax Officer 
and held that the individual shares of the beneficiaries were indeterminate. 

The following question of law was referred to the High Court :— 

“Whether the income from the trust property or any pert thereof is liable to be taxed at 
the maximum rate under Ist proviso to s. 41(1) of the Indian Income-tax Act ?” 


The reference was heard. 
* Decided, March 19, 1954. Inoome-tax 2 (1948) LTR. No. 15 of 1948, decided b 


Reference No. 86 of 19538. la O.J., and Tendolkar J., on Maroh 1 
1 (1044) 14 LTR. 548. 1948 (Unrep.). 
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N. A. Palkhioala, with B. A. Palkhivala, for the applicant. 
G. N. Josht, for the respondent. i 


Palkhiwala. The words of the first proviso to s. 41 (1) show that to obtain 
the benefit of s. 41(1) the income must be received specifically by the trustees. 
In this case, in any event, after the orders of the Court the trustees had to receive 
the income in specific shares for the two beneficiaries. But it is admitted that the 
order of the Court is taken later and has no bearing on the present case. I rely 
on the decision in Yakub Versey Laljee v. Commr. of Ino. tax. This case lays down 
that in order that the first proviso to s. 41(1) may apply, not only the share of 
the beneficiaries must be unknown and indeterminate but the beneficiaries also 
must be unknown and indeterminate. The word “or” connecting the first clause 
of that proviso with the latter part should be construed conjunctively as “and.” 
On the other hand, acontrary view is taken in the unreported case of Ranchhoddas V. 
Mehia v. Commr. I. T., Bombay.* But the point was not canvassed ifically 
in that case as it was in Y Versey’s case. Several other decisions have also 
interpreted the word in s. 41(1) disjunctively, but in none of those cases was the 

int canvassed specifically. Another possible view is that the words “any one ” 
in the first proviso to s. 41(1) are not used in a numerical sense but are used to 
denote designated persons as contrasted with a group of persons from whom the 
beneficiaries are indeterminate and unknown. “Any one” should mean “any 
named.” 

Joshi was not called upon. 


M.H. E . 

Cuacia C.J. This reference is concerned with a trust created by Mr. P. D. 
Mahalaxmiwale on Feb 11, 1947. The trustees of the trust were assessed 
to the mcome they received for the assessment years 1948-49, 1949-50 and 1950-51. 
The assesament was made upon the trustees at the maximum rate, and the ques- 
tion that arises is whether fhe first proviso to s. 41(Z) is satisfled and the Taxing 
Department is entitled to tax the mcome in the hands of the trustees at the 
maximum rate. 

Now, the provisions in the trust deed are that the trustees are to pay to the 
son of the settlor Minocher and his wife Mehra until the death of the survivor of 
them such portion of the income as may be necessary for their maintenance and 
they have to accumulate the balance of the income. After a period of eighteen 
years the accumulated income is to be divided e y between Sam and Aimai 
who are the son and daughter of Minocher and Mehra. Discretion is also given 
to the trustees to apply out of the corpus asum of Rs. 10,000 for the marriage 
expenses of Aimai and a sum of Rs. 5,000 for the marriage expenses of Sam, and 
they have also been given the discretion to pay out of the corpus or the accumulated 
income any amount necessary for the higher education of Ta or Aimaior for any 
extraordinary expenditure such as illness of Minocher or Mehra or of their children 
Sam or Aimai, and the deed provides that after the death of the survivor of 
Minocher and Mehra the trust premises and such accumulated income as the 
trustees may have shall be equally divided between Sam and Aimai for their 
absolute use and benefit. : 

Turning to the proviso in question, the main s. 41(1) makes the income of a 
beneficiary taxable in the hands of the trustee to the same amount and in the 
like manner as the beneficiary himself would have been taxed. But the first 
proviso imposes a heavier liability upon the income received from a trust uoder 
the circumstances mentioned in that proviso, and the circumstances are that if 
the mcome is not specifically receivable on behalf of any one person, or where 
the individual shares of the persons on whose behalf they are receivable aré inde- 
terminate or unknown, then the tax shall be levied and recoverable at the maximum 
tate. Therefore, the proviso clearly contemplates two cases. One caseis where 
the trust is in favour of one beneficiary and if the trustees do not receive the 


1 (1044) 14 LTR. 548. decided by moe, O.J., and Tendolkar J., on 
2 (1948) LT. Reference No. 15 of 1946, March 12, 1948 (Unrep.), x 
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income specifically for that person, then the liability is that the tax shall be paid 
at the maximum rate. The other case contemplated is where the beneficiary is 
more than one person and in such a case if the trustees do not receive the income 
for the beneficiaries in specific shares, then also the liability is to be taxed at the 
maximum rate. Therefore, the scheme of the proviso is clear that if there is one 
beneficiary, no question of share arises and the income must be received specifically 
on behalf of that individual. But where there are more than one beneficiary, 
then the question of their shares arises and those shares must be determined and 
known. tt is equally clear from this point of view that the word ‘‘or”’ used in 
this proviso is disjunctive and not conjunctive. It could not possibly be conjunc- 
tive Tona the word “or” connects two different positions altogether, both of 
which could not possibly arise at the same time. A trust would either be for the 
benefit of one beneficiary or it would be for the benefit of more than one bene- 
ficiary, and as the proviso contemplates both the cases and deals with both the 
cases, the word “or” is obviously disjunctive and not conjunctive, and therefore, 
in order that the Department should be entitled to levy tax at the maximum rate 
they have to satisfy the condition laid down in the proviso depending upon which 
particular circumstance arises. If the case is of one beneficiary, they must satisfy 
the condition laid down in the first part of the proviso ; if the case is of more than 
one beneficiary then the Department must satisfy the condition laid down in the 
second part of the proviso. 

Now, in this particular case it is clear that the beneficiaries are more than one. 
The beneficiaries are the son and his wife and the two children of Minocher. There- 
fore, no question can possibly arise on the first part of the proviso, and what we 
must consider is whether the second part of the proviso is satisfied, and that is 
whether the shares of the beneficiaries are determmed and known. It is obvious 
even on a casual consideration of the trust deed that the shares of the beneficiaries 
are not determined and known. It is left to the discretion of the trustees to give 
such part of the income to Minocher and his wife Mehra for their maintenance 
and to accumulate such part of the income as they think proper for the benefit 
of Sam and Aimai. Indeed, Mr. Palkhivala has not attempted to contend that 
the second part of the proviso has not been satisfied, but his contention is that 
on a true construction of the first proviso to s8. 41(7) “or” must be read as “and” 
and according to him the scheme of the proviso is that the Taxing Departmentis 
entitled to tax at the maximum rate only when the beneficiary is not a named 
beneficiary and the shares are not determined. In our opinion it is not possible 
to place the construction suggested by Mr. Palkhivala upon the first proviso. 
In the first place, the islature has clearl distinguished between “any one 
person” in the first part of the proviso and E OE in the second part of the 
proviso. If the intention of the Legislature was that “person”? should be 
understood in the sense in which it is defined in the General Clauses Act as to 
include the plural, then it was not necessary to emphasise the singleness 
of the person by using the word “one,” and the distinction is further emphasised 
by using the singular in the first part of the proviso and the plural in the 
second part. We cannot possibly read the expression “any one person” to mean 
“any named person.” 

Mr. Palkhivala, however, receives some support in the contention he has put 
forward by a decision of this Court on which he very strongly relies, and that is a 
decision in Yakub Versey Laljee v. Commr. of Inc.-taz.1 In that case the opinion 
was expressed both by the learned Chief Justice Stone and Mr. Justice ja 
that in the first proviso to s. 41(1) the word “or” must be read as equivalent to 
“and.” Now, it is necessary to look at the manner in which the point came before 
this bench and how it was ultimately.decided. It appears from the report of the 
decision at p. 849 that the tribunal took the view that the abovementioned pro- 
vision, viz. the first proviso, lays down that unless both these conditions are 
fulfilled, viz. (ŝi) specifically receivable on behalf of any one person, and (i$) the 
individual shares of the persons on whose behalf they are receivable are deter- 


1 (1044) 14 I.T.R. 548. 
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minate or known, the tax on the income shall be levied at the maximum rate. 
The Tribunal, therefore, wrongly cast the burden upon the assessee to satisfy both 
the conditions. They then found that in the trust they were considering the 
shares of the beneficiaries in the trast income were neither indeterminate nor 
unknown within the meaning of the first proviso to s. 41(1). Then they go on to 
say (p. 550): 

“The second condition, however, that the income should be specifically receivable on behalf 

of any one person, is not, in our opinion, fulfilled.” 
When the case came before the Court on a reference, the Commissioner was not 
particularly interested in pressing before the Court the construction that ‘or’ 
must be read as “or” and not as “and”, because on the facts of that case even if 
the other construction were to prevail, the asseasee was bound to fail. In fact, 
the assessee did fail before the Court. At p. 552 Sir Leoriard Stone, Chief Justice, 
BAYS : 

“In the first place in spite of the use of the word ‘or’ in that proviso it is my opinion that 
‘or\in this context must be read conjunstively. There oan be no point m having the two alter- 
natives unless read as conjunctive ancillary to income, profits or gains not being specifically 
receivable on behalf of any one person.” > 
With very great he age the two alternatives are essential and they have been 
put in the proviso for the reasons that we have already pointed out. Further 
on the learned Chief Justice says (p. tid.): 

**,..80 that it has to be determined not only what is the quantum of the share but also who 
is the beneficiary who is entitled to it, and the test must in my opinion be whether both the 
shares and the beneficiaries who are to take the same are nob indefinite or unknown.” 

The test really is to be applied according to whether there is one beneficiary or 
more than one beneficiary and the test in the two cases must be different and the 
two different tests are laid down in the first proviso. ing to the judgment of" 
Mr. Justice Kania, again, with very great ect, the learned Judge has disposed 
of this argument in one sentence and this aaa the learned Judge says (p. 554) : 

“I agree that in the proviso the word ‘or’ has the meaning of ‘and’, otherwise the two parte 
would be meaningless.” 

But earlier in his judgment when he rightly construes the first proviso, this is 
what he says (p. 558): ‘ 

“Having regard to the facts found on the construction of the clause it is clear that within 
the meaning of Section 41 proviso (1), in the accounting year the income cannot be predicted to 
belong to a particular individual, or if more than one with their determinate speciflo individual 
hares.” 

This is, with respect, the correct interpretation of the first.proviso. If the income 
cannot be predicted to belong to a particular individual, the first proviso is satisfled 
because we are dealing only with a case of a particular individual, or, as the learned 
Judge again rightly points out, if the beneficiary is more than one, then we are 
concerned with the determinate specific and individual shares, and if these shares 
are not ific or determimate, then again the proviso is satisfied. Mr. Palkhivala 
has from his point of view quite correctly p upon us the necessity of following 
this judgment and not differmg from it. Indeed, it being a judgment of a bench 
of co-ordinate jurisdiction, if we felt it was binding upon us whatever our own view 
might have been, we would have followedit. But in this particular case there 
are certain considerations which free us from the obligation of following that 
judgment, apart from our own view, with respect, that the decision was not a 
correct decision. It is clear from the way the two judgments are delivered that 
this point was not fully considered or argued before the learned bench. As we 

inted out before, in either view of the case the assessee was likely to fail and the 
Conimnisstoner was not concerned to invite the Court to consider the implications 
of the interpretation put by the bénch. - 

Apart from that we find there is another judgment, also of a division bench, 
which has taken a contrary view, and that is the judgment in Ranohhoddas F. 
Mehta v. Commr. I. T., Bombay.* In that case we were considering a will of 


1 (1048) I.T.R. No. 15 of 1946, decided b. 19483 (Unrep.) 
Chagla O. J., and Tendolkar J., on March 12, 


1954.] B. P. MAHALAXMIWALA 0. COMME. I. T. BOMBAY —Chagla C. J. 781 


Ranchhoddas V. Mehta and by a particular clause in that will the testator provided 
that out of the income of the residue of his estate his trustees should pay sto his 
wife Kokila for her maintenance and for the maintenance and other expenses 
of her children such sums as she may from time to time require. In the account- 
ing year the trustees paid a certain sum to Kokila for her maintenance and the 
maintenance of her sons, and the question was whether this sum was liable to 
tax in the hands of the trustees at the maximum rate. The judgment then sets 
out the proviso and we came to the conclusion that as far as the amount was 
concerned it was clear that the share of Kokila in the residue of the income was 
not determined and that being so the trustees could not receive and did not receive 
any determinate share on her behalf from the residue of the estate. With regard 
to the balance of the income the position was that the balance was distributable 
when the younger son attained majority and the shares which the beneficiaries 
would get at that saute was indeterminate because it would depend upon whether 


Kokila survived the period of distribution or not. We, therefore, held that with 
regard to the balance also as it could not be stated as to what ifie shares any 
of the three beneficiaries would get, the proviso applied. erefore, in that 
particular case we applied the first part of the proviso with to one set of 


circumstances where only one beneficiary was mvolved and the second part of 
the proviso with regard to a set of circumstances where more than one beneficiary 
was involved. It was never “that before the Taxing De ent could 
succeed both the conditions laid down in the proviso must be satisfied. It is true 
that our attention was not drawn to the earlier decision, nor were we expressly 
called upon to consider whether “or” meant “or” or “and.” But the decision 
clearly proceeds on the basis that “or” is disjunctive and not conjunctive as held 
by the earlier decision. 

In our opinion, therefore, the Taxing Department having satisfied the condition 
that in this case there is more than one beneficiary and the shares of these bene- 
ficiaries are not receivable by the trustees in specific or determinate shares, the 
proviso applies and the Taxing Department is entitled to levy tax at the maximum 
Tate : 


Mr. Palkhivala drew our attention to a resolution by the trustees by 
which they decided to pay the whole of the income for the next seven years to 
the son Minocher and big wife, and Mr. Palkhivala says that this shows that 
whatever the provision of the trust deed may be, by a resolution passed tN 
trustees they have decided to allocate the income in specific shares to the bene- 
ficiaries. Now, we do not read the resolution as in any way altering the provision 
in the trust deed. The trust deed gives the discretion to the trustees to utilise 
the income in the manner they think proper. A resolution by the trustees them- 
selves to limit their discretion or to regulate their discretion cannot possibly take 
the case out of the proviso. Mr. Palkhivala also wanted to rely on an order 
passed by Mr. Justice Coyajee on April 18, 1952, by which he ordered the trustees 
to pay the beneficiaries, viz. Minocher and Mehra, equally, the full income from 
the trust. Now, this order was passed after the relevant assessment years and we 
will express no opinion op the effect that this order might have upon the question 
as to whether the case has been taken out of the proviso. In our opinion, therefore, 
the Tribunal was right in the view that it inal as to the liability of the trustees 
to tax at the maximum rate. 

fhe rest of the judgment is not material to the report.] : 

e answer we must give to the question is in the affirmative. Assessee to 
pay the costs. : 
Answer acoordingly. 


Attorneys for applicant: Jehangir, Gulabbhai & Bilimoria. 
Attorney for respondent: N. K. Petigara. 
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Before the Hon'ble Mr. M. O. Ohagia, Ohéef Justios, and Mr. Justios Tendolkar. 


THE WESTERN INDIA VEGETABLE PRODUCTS, LTD. v. THE COMMIS- 
SIONER OF INCOME-TAX, BOMBAY CITY *. 


Indisn Incoms-tan Act (XI of 1982), Secs. (11), 10(2}—Meaning of expression “‘setting up” of 
business—-Distinotion between “setting up” of business and “oommenoing” business—Hepenses 
tinourred after setting up of business and bafore commencement of business whether permissible 
deductions. 

The expression “setting up” means “‘to place on foot” or “to establish,” and in contradis- 
tinction to “‘oommaence” the distinotlon is that when a business is sstablished and is ready 
to commence business, then it can be said of that business thas itis set up. But before it is 
ready to commence business it is not set up. But there may be an interregnum, there may 
be an interval between a busmess whioh is set up and a business which is commenced, and 
all expanses incurred after the setting up of the business and before the commencement of 
the business, all expenses during the interregnum, would be permissible deductions under 
s. 10(2) of the Indian Income-tax Act, 19232. 

Ths Birmingham db District Cattle By-Products Oo., Itd. v. Tha Commissioners of Inland 
Rovenus,) referred to. 

THe Western India Vegetable Products, Ltd. (assessee), was registered as a 
public company on December 29, 1945, and it received its certificate of com- 
mencement of business from the Registrar of Joint Stock Companies on April 
20, 1946. The business of the assessee was that of running an oil mill and the 
assessee purchased a groundnut oil mill in a working condition on November 1, 
1946. 

The assessee was assessed to tax en its business profits for the assessment year 
1947-48. The Income-tax Officer held that the assessee started business when it 
purchased the oil mill on November 1, 1946, and, therefore, the “previous year” 
` of the assessee commenced from November 1, 1946, and ended on March 81, 
1947. The Income-tax Officer, therefore, disallowed deductions aggregating to 
Rs. 27,884-11-9 which were incurred prior to November 1, 1946. 

On appeal the Appellate Assistant Commissioner held that the expenses in- 
curred atter getting the certificate from the Registrar on April 20, 1946, should 
be treated as expenses incurred for the purpose of carrying on the business in the 
year of account and allowed a sum of Rs. 24,269, observing, in his order, as follows: 

“\.As already stated by me the books clearly indicate that purchases of ground nuts were 
made even in September, 1948. All expenses claimed are ordinary day-to-day running expenses 
which are necessary for carrying on of the business. The certificate of commencement of the 
business was admittedly obtained by the company on 30-4-1946. In these circumstances it in 
too far fotohed tò disallow them as expenses incurred prior to the commancemant of the business. 

The nature of the expenses cannot be altered simply becanss such expanses preceded the pur- 

chases or sales or crushing of oil by a few months. Having regard to the circumstances of the 

caso and the natare of the expenses claimed, I consider that the expenses incurred after getting 
the certificate of commencement of the business should be treated in this case as expenses in- 
curred for the purpose of carrying on the business in the year of account,” 


On appeal by the Income-tax Department the Ap te Tribunal fixed Sep- 
tember 1, 1946, as the date when the assessee the business activity and 
they disallowed the expenses previous to that date, observing, in its order, as 
follows :— 

“...The short point for consideretion is as from what date the company carried on business. 
This would depend on the nature of the business and the attending circumstances. On the 
materials before us we do not agree with the Appellate Assistant Commissioner that the com- 
pany oarried on the business when it obtained a certificate of commencing business. The business 
cannot be said to have commenced merely on ths ground that the certafloate of commencement 
of business has been obtained by the company. Business can only be said to have commenced 
when some activity in relation to carrying on the business is dons. It may be the purchase ef 
paw material, placing an order for the raw material, sales and soon. Nor can the date of oom- 
menoement of the business be correlated to the date of the purchase of the mill. 


*Deolded, Maroh 324, 1954. Tnoome-taz 1 (1919) 12 T.O. 92. 
Reference No. 88 of 1953. 
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On the materials produced by the assesses all that is indicated is that the first purchases were 
made at the end of September 1946. Some time must have been taken in making arrangements 
for the purchases. In the circumstances, we will ftx September 1, 1946, as the date when the 
company started business activity in relation to the carrying on of the business. We, there- 
fore, direct that subject to verification revenue expenses incurred by the company as from 
September 1, 1946, be allowed as business expenditure”. 

The assessee asked the Tribunal to make a reference to the High Court. The 
Tribunal having declined, the High Court directed the Tribunal to refer the follow- 
ing question :— 

“Whether the mere fact that the first transaction of purchase of raw material took place in 
September 1946 is by itealf a justification for holding that expenses made from April 1046 were 
not for purpose of business of the company ?” 

In the statement of the case submitted by the Tribunal, the Tribunal suggested 
the folowing question of law which it considered appropriate :— 


‘‘Whether there was evidence before the Tribunal to hold that the asseasee company com- 
menced its business as from Ist September 1946 7” 


The reference was heard. 


R. J. Kolah, with N. A. Palkhivala, for the applicant. 

G. N. Joshi, for the respondent. 

Palkhioala. The question in this reference relates to a sum of Rs. 27,884-11-9 
which the assessee claimed as a permissible deduction under s. 10 (2). These 
expenses are incurred after obtaining the certificate of commencement of business. 
It is not disputed that these amounts were actually expended. 

[TenpoLxar J. Do you chall the test applied by the Tribunal, viz., that 
the expenses must be connected with the carrying on of the business ?] 

No. But the Tribunal has gone wrong im interpreting what carrying on 
of business means. When a person does certain actsin the character of a trade, 


he indulges in business activity. If the business is of manufacture as in this case, - 


it cannot be said that before he.can commence the business the assessee must buy 
the raw materials to manufacture the goods. 

[Tznpotxar J. There must be something to show that the commencement 
of business was being prepared for. ] 

The material facts which would show this are not on record and there is a notice 
of motion to ges these on record. On given facts whether the business could be 
held to have commenced is a question of legal inference. The Tribunal has erred 
in going on the principle of first purchase and hence the conclusion of the Tribunal 
that the business commenced on September 1, 1946, is not correct. To hold that 
the business would commence only one month before the first purchase as the 
Tribunal has done would render it very difficult for manufacturing companies 
to function, Of the several incurred before the first purchase some 
might be of a capital nature all these may be properly disallowed. The term 
“business activity” must be construed more peters than the Tribunal has 
done. 

Joshi. The correct test in this case to determine whether the assessee company 
commenced its business would be to determine when it actually bought the raw 
material and started extracting oil. See The Birmingham & District Catile By- 
Products Co., Ltd. v. The P E of Inland Revenue The expenses incurred 
in the preparation for the commencement of business cannot be allowed as deduc- 
tion. Only expenses incurred after the actual commencement of business can be 
allowed as deduction. 

Palkhivala. The ratio of that case should not be applied as it would disallow 
legitimate expenditure incurred prior to the ac commencement of busi- 
ness. It is common greund that in the present case the business was started 
during the accounting year. The words in the English statute are “set up and 
commenced”. The words in s. 2(11) of the Indian Income-tax Act are merely 
“set up”. See Parker v. Batty’. 


1 (1919) 13 T.O. 92, 2 (1941) 10 LT.R. Supp. 162. 
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The term “set up” is wider than the term ‘commenced’. The decision in Bir- 
mingham etc. Co., v. Comm. Inland Revenue is based on the word ‘commenced’ used 
in the English statute and hence the ratio in that case does not apply to cases under 
the Indian Income-tax Act. The term “set up” should be construed to mean 
the starting point of the process of setting up. ; 

[Cmacra C. J. Would it not mean readiness to commence? It should be 
construed that the expenses incurred in the purchase of raw materials before 
the setting up of the machinery should be allowed.] 

Joshi. Refers to C. Parakh & Co. v. Commr, I. T3 


3LH.K. 


Cuacua C. J. The assessee company was incorporated on December 29, 1945,” 
and it obtained a certificate of commencement of business on April 20, 1946. 
The business of the assessee company was that of running an oil mill. : 

The assessee company was Sears | to tax on its business profits for the assess- 
ment year 1947-48 and it claimed various expenses as allowable deductions aggregat- 
ing to Rs. 27,884-11-9. The view taken by the Income-tax Officer was that the 
assessee company had only commenced business when it purchased the ground nut 
mill on November 1, 1946, and therefore he disallowed all the expenses which were 
incurred prior to November 1, 1946. The assessee company went in appeal to 
the A elise Assistant Commissioner and substantially the view taken by the 
Appellate Assistant Commissioner was that the expenses incurred after getting the 
certificate of commencement of the business should be treated as expenses incurred 
for the purpose of carrying on the business in the year of account, and therefore 
barring the sum of Rs. 8,615 in respect of which the assessee had not & ed, the- 
App Dale Assistant Commissioner allowed the balance of Rs. 24,269. TheDepart- 
ment appealed to the Tribunal and the Tribunal took the view that the first pur- 
chase of taw material for the purposes of being crushed in the mill which was to be 
erected was made at the end of September, 1946. They also took the view that some 
time must have been taken in making arrangements for the purchases and therefore 
the material date they fixed was September 1, 1946, and they disallowed the ex- 
poe previous to September 1,'1946, and allowed expenses subsequent to that date. 

erefore, it is to be noticed that the three income tax authorities had fixed three 
different dates as the relevant dates. The Income-tax Officer fixed the date as 
November 1, 1946, on the basis of the purchase of the ground-nut oil mill, the 
Appellate Assistant Commissioner fixed April 20, 1946, as the date on which the 
certificate of commencement of business was granted to the company, and the 
Tribunal fixed September 1, 1946, as the date on the basis that some time should 
be allowed to the assessee company prior to the actual purchase of raw materials. 
The assessee company asked the Tibunal to make a reference to this Court. The 
Tribunal having declined, we directed the assessee company to make a reference 
and to refer to us the following question : 

“Whether the mere fact that the first transaction of purchase of raw material took place in 
Beptember 1046 is by itself a justification for holding that expenses made from April 1946 were 
not for purpose of business of the company ? ” 

Now, having perused the statement of the case, we are inclined to agree with 
the Tribunal that the appropriate questian which should have been referred to us 
was: 

“Whether there was evidence before the Tribunal to hold thab the assessee company com- 
menoed its business as from Ist September 1946 ? ” 

The question that we asked the Tribunal to refer carried in it an implication that 
the only fact that the Tribunal took into consideration was that the first transac- 
tion of purchase of raw materials took place at the end of September, 1946. That 
underlying assumption seems to be incorrect because in the statement of the case the 
Tribunal points out that there were many other facts taken into account in fixing 
the date of the commencement of the business like certificate of commencement 
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of business, the date of the purchase of the mills, the details of the expenses given 
in the order of the Appellate Assistant Commissioner and so on. 

Mr. Palkhivala has placed strong reliance on the judgment of the Appellate 
Assistant Commissioner and also on the various items of expenses which have 
been allowed by the Appellate Assistant Commissioner, and the whole gravamen 
of Mr. Palkhivala’s charge against the Tribunal is that the Tribunal has over- 
looked the nature of these expenses and has n plied its mind to them, and 
Mr. Palkhivale says that the order of the Tribunal makes it clear that they did 
not take into consideration these enses. Now, when we look at the order of 
the Tribunal, in para. 1 the Trib canaleaye this : 

‘‘Busmess can only be said to have commenced when some activity in relation to carrying 
on the business is done. it may be the purchase of raw material, placing an order for raw 
material, sales and so on.” 

Therefore, they are illustrations of what a business activity may be. When 
we asked them to submit a statement of the case they have amplified and elaborated 
this statement which appeared in para. 1 of the statement and have elaborated 
the statement. They have told us that they have taken mto consideration the 
details of the expenses given in the order of the Assistant Appellate Commi- 
_ ssioner. Now, we are not prepared to reject the statement of a responsible body 
like the Income-tax Tribunal when it informs us that m arriving at its decision 
the details of the expenses were taken into consideration. Therefore, the question 
that we have ultimately to answer and which is the real question that arises on 
the order of the Tribunal is - 
“Whether thare was evidence before the Tribunal for holding that the assessee company 
commenced its business as from the Ist of September 1848 ? ” 
Now, it is rather unfortunate that in the order of the Tribunal and also m the 
panon which they themselves have suggested really arises, they should have used 
e expression “commenced” although in fairness to the Tribunalit may be pointed 
out that the very interesting question which has been debated at the bar was never 
urged, argued or even suggested before the Tribunal, and the question that has 
been raised before us is that there is a distinction and a clear distinction between 
- & person commen a business and a person setting up a business, and that for 
the purposes of the sia law what we have to consider is the setting up of a 
business and not the commencement of a business. 
Now, turning to our statute, the deductions claimed are under s. 10(2) and they 
. are in relation to a business, and inorder that those deductions can be allowed, the 
business must be carried on by the assessee. In this case it is not disputed that 
the business was carried on im the relevant Pa us year which is the financial 
year 1946-47, but the important- question that t to be considered is from which 
date are the expenses of this business to beconsidered permissible deductions, and 
for that urpose tl the section that we have got to look to is s. 2(11), and that section 
defines the revious year” and for the od Ae of a business the previous year 
begins from the date of the setting up of the busmess. Therefore, it is only after 
the business is set that the previous year of that business commences and in 
that previous year the expenses incurred in the business can be claimed as per- 
missible deductions. Any expenses incurred prior to the setting up of a business 
would obviously not be permissible deductions, because those expenses would be 
incurred at a point of time when the previous year of the business would not have 
commenced, We must, therefore, look at the decision of the Tribunal as really 
referring to the cee of the business in the language of s. 2(11) and not ex- 
penses connected the commencement of the business. . Palkhivala 
says that if that be the correct approach, then the Tribunal has misdirected itself 
in considering the commencement of the business and not the setting up of the 
business. Let us try and understand whether there is any difference between the - 
two expressions “‘setting up” and “commenced”, and if so, what is the difference. 
It has often been said that the English does not contain synonyms and 
every English expression must mean someting dierent, however slight the dif- 
Farenses fiom any other expression. English is full of nuances and if 
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possible we must give a different meaning tc the expression “setting up” from the 
expression ‘‘commenced”. Mr. Joshi very strongly relied on a judgment of 
Mr. Justice Rowlatt reported in The Birmingham & District Cattle By-Products Co., 
Lid. v. The Commissioners of Inland Revenue. In that case the assessee company 
was in rated on June 20, 1918, and between that date and October 6, 
1918, the di rs arranged for the erection of works and the purchase of plant 
and machinery, and entered into agreements relating to the purchase of pioducts 
to be used in the business and to the sale of finished products. On October 6, 
1918, the installation of plant and machinery being completed, the company 
commenced,to receive raw materials for the p cat manole into finished 
products. For the purposes of Excess Profits Tax a question arose as to the 
computation of av amount of capital employed by the company during the 
accounting period, and the company contended that it commenced business on the 
date of its incorporation, viz. on June 20, 1918, and that the pre-war standard 
should be based on the profits shown by revised accounts for the period June 20, 
1918, to June 80, 1914, and Mr. Justice Rowlatt held, upholding the view of the 
Commissioners, that the business of the company had commenced on October 6, 
1918. Now, this is indeed a very strong case on facts in support of the Commis- 
sioner, because the view taken by Mr. Justice Rowlatt is t eve ig that 

‘had been done by the company before the installation of the plant and machinery 
was completed was preparatory to the commencement of the business and it was 
only when the company actually started receiving raw materials for the purpose 
of manufacture into finished p cts, the plant and machinery being ready, that 
it could be said that the assessee company had commenced business, and this is 
what the learned Judge says (p. 97): 

Referring to their minutes, “having looked round, and having got their machinery and 
plant, and having also employed their foreman, and having got therr works erected and generally 
got everything ready, then they began to take the raw materials and to turn out their producta.” 
Therefore, if this case were to be applied to the present assessee, then we would be 
driven to the conclusion that, if anything, the Tribunal has taken a view of the 
case very favourable to the assessee because on thefacts of this case it would seem 
that the Income-tax Officer was right in holding that the net expenses prior to 
November 1, 1946, should not be allowed as permissible deductions. That is why 
it is important to consider whether the expression used in the Indian statute for 
setting up a business is different from the expression Mr. Justice Rowlatt was 
considering, viz. ‘commencing of the business.” It seems to us that the ex- 
pression “setting up” means, as is defined in the Oxford English Dictionary, “to 
place on foot” or “to establish”, and in contradistinction to “commence” the 
distinction is this that when a business is established and is ready to commence 
business, then it can be said of that business that itis set up. But before it is ready 
to commence business it is not set up. But there may be am interregnum, there ma’ 
be an interval between a business which is set up and a business which is commenced, 
and all expenses incurred after the setting up of the business and before the com- 
mencement of the business, all during the interregnum, would be per- 
missible deductions under s. 10(8). Now, applying that test to the facts here, 
the company actually commenced business only on November 1, 1946, when it 
purchased aground nut oil mill and was in a position to crush ground nuts and 
produce oil. But prior to this there was a period when the business could be said 
to have been set up and the company was ready to commence business, and in 
the view of the Tribunal one of the main factors was the purchase of raw 
materials from which an inference could be drawn that the company had set up 
its business; but that is not the only factor that the Tribunal has taken into 
consideration. The Tribunal has, as pointed out in the statement of the case, 
scrutinised the various details of the expenses given in the order of the Appellate 
Assistant Commissioner; and having scrutinised those e3 the Tribunal has 
come te the conclusion on an interpretation more favo le to the assessee than 
the one we are giving to the expression “setting up” that these expenses do not 
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show that: the business was set up prior to September 1, 1946. In our opinion, 
; it would be difficult to say that the decision of the Tribunal is based upon a total 

absence of any evidence. As we have often said, we are not concerned with the 
. sufficiency of evidence on a reference. It is only if there is no evidence which would 
justify the decision of the Tribunal that a question of law would arise which 
would invoke our advisory jurisdiction which after all is a very limited jurisdiction. 

“We will, therefore, redatt the question submitted by the Tribunal as follows : 
“Whether there was evidence before the Tribunal to hold that the assessee company 
set up its business as from September 1, 1946 ?”, and we will answer that in the 
affirmative. No order as to costs. Notice of motion dismissed with costs. 


. Answer accordingly. 
Attorneys for applicant : Ranay, Ferreira œ Dewan, 
Attorney for respondent: N. K. Petigara. 


Bafore the Hon'ble Mr. M. O. Ohagla, Ohisf Justios, and Mr. Justice Tendolkar. 


THE ZENITH ASSURANCE CO., LTD. v. THE COMMISSIONER OF INCOME 
í TAX, BOMBAY OITY*. 1y 

Indian Income-tas Act (XI of 1982), Soh, r. 3—Losess of lifo insurance business whsther oan be 
computed under etthor clause of r. 2—Hepression ‘whichever is greater” in r. 3(b) to be oon- 
strued from poini of view of benefit to revenus—Year for which assessment to be mads referred - 

„ inr. 2(b) whether means assessment year or accounting year. 

Rule 2 contained in the schedule to the Indian Income-tax Act, 1922, puts profits and 
gains of life insurance business on the same footing as the losses of life insurance business 
and the mode of computation both with regard to profits and gains and losses is the same. 
It is etther under sub-ol. (a) or sub-ol. (b) of r. 2, whichever is greater. Therefore, whether 
there are profits or losses computations can be made either under sub-cl. (a) or sub-cl. (b) 
ofr. 2. 

The expression “whichever is greater” in r. 2 is used in order that advantage should ensus 
to the revenue by computing the profits and gains or loases under sub-ol. (a) or under sub-cl (b) 
of the rule. The option is left to the Taxing Department and the Taxing Department can 
avail itself of the option from the point of view of benaflt to the revenue. 

Ths expression “year for which assessment is to be made” in r. 3 (b) means the assessment 
year and not the accounting year. 

Tus Zenith Assurance Co., Ltd. (assessee), was an insurance company which 
carried on life insurance business and general insurance business. The first actuarial 
valuation was made by the asseasee in respect of life insurance business for the inter- 
valuation period ending with December 31, 1946. The Income-tax Officer computed. 
the assessee’s profit for the assessment years 1947-48, 1948-49, 1949-50 and 1950-51 
(the accounting years being the calendar years 1946, 1947, 1948 and 1949) under 
T. 2(6) contained in the schedule to the Indian Income-tax Act, 1922. The assoasee 
contended that the profit should be assertained as provided under r. 2(a) of the rules 
in the schedule tothe Act. The difference in the compute tion of profit of the sssessee 
under r. 2(a) and r. 2(b) was as follows :— 


Deficit under 
Assesament year Rule Xa). Rule 2(b). 
1947-48 s bas Mee «=: 8, 24, B27 8,778 
1948-49 ee see oak we = -:8, 87,453 à 11,139 
1949-50 aei ae iets «= 8, 28,008 9,790 
1950-51 PRS 2,106,492 10,882 


The Appellate Tribunal on appeal held that profita of the life insurance busineas 
should be computed as nAi under r. 2(a) in respect of the assessment year 
1947-48 and in respect of the later years the profitas should be computed as provided 
under r. (b), observing, in its order, as follows :— 

“Dealing with the four assessments made by the Income-tax authorities, it appears to us 
that three assessments for the assessment years 1948-49, 1949-50 and 1950-51 have been gorrectly 
‘ “Decided, March 24, 1954. Income-tax Reference No. 48 of 1958. 

L. R.—7 


PTERA i Fa i Ey 
788 > THA BOMBAY LAW REPORTER, . `. _ [VoL ivi. 


made by computing the assossee’s profits under r. 2(b). ,As regards appeal No. 480, relating to 
the assessment year 1047-48 the assessment, has not been properly made. ‘Rule 2 (b) contem- 
plates an actuarial valuation for an inter-valustion period ending before the year for which the - 
assessment is to be made. The first actuarial valuation was made by the company in respect of 
the life business for the period ending with December 31, 1946. The surplus shown by this 
actuarial valuation could only be taken into account in the accounting year 1947. The acoount- 
ing period relevant to the assesament year 1947-48 is calendar year 1946. Asthere was no actuarial 
valuation made for an inter-valuation period ending prior to the year 1948, r. 2(b) has no 
application in respect of the asseasment year 1947-48. 1947-48 assessment, therefore, has to be 
made on the basis of the income ascertained under r. 2(a) of the schedule.” 

The following questions of law were referred to the High Coart :— 

Whother on the facts and in the ciroumstances of the case the profits of the life msurance 
business should be ascertained under r. 2{b) in respect of the assessment year 1947-48 when tho 
first actuarial valuation is made of an inter-valuation period ending with December 81, 1046 ? 
[Para. 7 of the stabement.] i 

Whether on the facta and in the circumstances of the oase tho Income-tax OMoer was right 
in computing the profits of the assessee’s life Insurance business as provided in r. 2(b) when the 
actuarial valuation ahowed a loss and the loss so arrived at was less than the loss if ascertained-. 
as provided in r. 2(a) ? [Para. 10 of the statement.] 

The reference was heard. 

N. A. Palkhivala, with D. Dwarkadas, for the ssessee. 

_G.N. Joshi, with K. T. Desai, for the respondent. 

Palkhivala. The profite and losses of life insurance business are to be computed 
not in the manner provided by the main body of the Income-tax Act but according 
to the rules in the schedule to the Act. See r. 2. Clause (b) of that rule can be 
invoked only when there is a resultant surplus. If there is a loss, only cl. (a) can be 
invoked. Lf the words fita or gains’ used in r. 2(b) are construed so as to include 
losses, then the greater loss would have to be considered. The fact that such result 
would be startling indicates that when there is a loss ol. (a) and not ol. (6) is applicable. 
It is well settled that the term ‘profite’ would include losses but the word ‘surplus’ 
used in that clause has not aoquired any such connotation, and it should not be so 
construed. If loss is caloulated under ol. (a), it would be greater than if calculated 
according to ol. (b), and henoe loss under cl. (a) should be considered. In al. (b) the 
words ‘the year for which the assessment is to be made’ mean the previous year. 
Hence the words ‘before the year for which the assessment is to be made’ refer to the 
acoounting year. In ol. (b) you have to consider the notional valuation based on 
that made in the three years preceding the accounting year. The average referred 
to in cl. (b) has no connection with the income in the accounting year. As far as 
the notice of motion is concerned, the question is whether losses in life insurance 
business can be carried forward and set off inst the profita in another kind of 
insurance business. See s. 24. The Tribunal has wrongly refused to refer these 
questions on the d that life insurance and general insurance can never be tke 
same business. e reasoning is quite erroneous. As a matter of fact the finding 
of the Appellate Assistant Commissioner was that there was inter-lacing and inter- 
locking between the life insurance and other surance business of the asseasee com- 
pany. See Chidambaram Chettiar v. Oommr. of Inc. Taz, Madras . 

Joshi. Several decisions have laid down that whether two kinds of businesses 
constitute a single business or not is ẹ question of fact. Hence the Tribunal has 
come to the conclusion on the facts found that the life insurance business was a 
os business. In any event the Supreme Court has held that losses in one head 
of business cannot be carried forward and set-off except against profits in another 
head. As the relevant period in the present case is before the amendment ta the 
Tncome-tax Act, the Supreme Court decision applied to it and the question of carry- 
ing-forward and setting off does not arise. 

M. H. K. 


Cuadra C. J. The asseasee is an insurance company doing life insurance and also 
general insurance in the natare of marine, fire an other insurance, and the question 
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that arises is the mode of computing the losses incurred by the company in ita life 
insurance business. ' eg 

Now, the profits and gains of a life insurance business have to be computed not 
in the manner laid down in the Income-tax Act but in the manner laid down in the 
rules contained in the schedule to the Act, and what falls for construction in this 
reference is r. 2. Rule 2(a) provides that the profits and gains of life insurance 
business shall be taken to be either the gross external imoomings. of the i 
year from that business less the management expenses of that year, and sub-al. (b) 
of the rule provides for profits and gains to be computed after making certain de- 
duction by taking the annual average of the surplus arrived at b adjusting the 
surplus or deficit disclosed by the actuarial valuation made for the inter-valua- 
tion period ending before the year for which the assessment is to be made, and the 
rule ends by saying ‘‘whichever is the greater.” 

Now, the position is that if the deficit was caloulated under r. 2(a) for the agsess- 
ment years 1947-48, 1948-49, 1949-50 and 1950-51, the deficit disclosed was much 
larger than the deficit disclosed if the computation was made under r, 2(6), and the 
contention of the Department was that they were entitled to compute the losses 
under r. 2(6) at their option, whereas the contention of the assessee was that on a 
true construction of r. 2 it was incumbent upon et ae to calculate the 
losses in the manner laid down im r. Xa). e Tribunal upheld the contention of 
the Department with regard ta the assessment years 1948-49, 1949-50 and 1950-51 
but upheld the contention of the assessee with regard to 1947-48 on a different ground 
with whioh we shall deal later. 

Now, what is contended by the assessee is that when there is a loss, you cannot 
consider r. 2(6) because r. 2(b) deels with surplus and if r. 2(b) deals with surplus, 
ex hypothesi it cannot apply when the valuation discloses a deficit. In ing for- 
ward this contention what is overlooked is the operative words of r. 2, the 
operative words of the rule are “Profits and gains of life insurance business shall be 
taken to be”. It is well settled that the expression “profita and gains” include 
losses. It is a comprehensive expression used by the Legislature to cover not only 
profits and gains of a business but also the losses of a busineas. Therefore, for the 
purpose ofr. 2 it is not-merely the profite and gains of life insurance business which 

ave to be computed but also the losses of life insurance business, and the losses 
are to be computed in the manner laid down in sub-cl. (a) or sub-cl. (b). If Mr. 
Palkhivala’s contention were to be-accepted, the result would be that as far as 
profits and gains are concerned the computation must be either in the manner laid 
down in sub-cl. (a) or sub-ol. (b), but when there are losses the computation must 
only be as laid down in sub-oL (b), but such a conclusion is totally opposed to the 
scheme ofr. 2. Rule 2 profits and gains of life insurance business on the same 
footing as the losses of life insurance business and the mode of computation both 
with regard to profits and gains and losses is the same. It is either under sub-ol. (a) 
or sub-cl. (b), whichever is Beran and therefore in our opinion the Tribunal was 
right in the view that it took that whether there are profita or losses computation 
can be made either under sub-ol. (a) or sub-cl. (b) of r. 2. 

The next contention urged by Mr. Palkhivala is that if either (a) or (b) is to be 
availed of by the Taxing Department, then the expression “ whichever is the greater” 
should be strictly construed, and as in this case the loss is greater under sub-cl. (a), 
then on a computation under sub-cl. (b) the computation under sub-cl. (a) should 
be accepted. Now, it is only because Mr. Palkhivala told us that he has seriously 
advanoed this argument that we oonsider it necessary to deal with it, because it is 
obvious that the expression ‘‘whichever is greater” is used by the Legislature in order 
that advantage should ensue to the revenue by computing the profits and gains or 
losses under sub.cl. (a) or under sub.-cl. (6). The option is left to the Taxing Depart- 
ment and obviously the Taxing Department would avail itaelf of the option from the 
point of view of benefit to the revenue. In our opinion it is impossible to contend 
that the expression “whichever is the ter” when understood in the context of 
losses means that the revenue is compelled to accept greater loss rather than lesser 
loss if computation was made under sub-cl. (b). Therefore, from that point of view 
also the contention of the assesses is unacceptable. 





740 THE BOMBAY LAW REPORTER. [voL LYI 


Withregard to the assessment year 1947-48, the reference is made by the Depart- 
ment because the view taken by the Tribunal was that sub-ol. (b) had no application. 
Now, in this case the actuarial valuation was made by the company in the inter- 
valuation period ending with December 31, 1946, and we are concerned with thé | 
assessment year 1947-48. When we turn ta sub-cl. (b), what that sub-clause requires 
is that there must be an actuarial valuation made for the last inter-valuation period 
ending before the year for which the assessment is to be made. Therefore, the first 
question that we fave to consider is which is the year for which the assessment is 
to be made, and the only answer to that question can be that the year for which the 
assessment is to be made is the year 1947-48. If that be the only answer, then the 
valuation has got to be made for the last inter-valuation period ending before that 

. year, and in t view in this case that period is December 31, 1046. Now, it is 
difficult to understand the reasoning of the Tribunal when it says that this inter- 
valuation can only be availed of not for the year 1947-48 but for the year 1948-49. 
A ntly the view taken by the Tribunal was that the expression “‘the year for 
which the assessment is to be made” means the accounting and not the asseas- 
ment year. It is contrary to all canons of construction. The expression “‘year for 
which assessment is to be made” is not a new expression used for the first time in 

`r. 2. This expression is to be found in various sections of the Income-tax Act, and 
as we said before, there oan be no doubt wh: tacever that the yeer for which assess- 
ment is to be made is the assessment year and not the accounting year, and therefore 
if that reasion means assessment year, the Tribunal, with respect, was obviously 
wrong and the Department was right in ita contention that it was justified in comput- 
ing the losses of the company sub-ol. (b) also for the year 1947-48. 

Therefore, as far as this reference is concerned, the question submitted to us in 
para. 7 of the statement of the oase will be answered in the affirmative. With regard 
to the question submitted to us in para. 10 of the statement of the oase it must also 
be answered in the affirmative. The assesses must pay the costs of the reference. 


Now, there is a notice of motion taken out by the assessee in order to raise the 

two following questions : 

“(1) Whether all insurance business covered by s. 10(7) and the schedule to the Act 
is not the same business ? and i 

(2) Whether the losses in the life insurance business can be set off under s. 24(3) 
against profite of any business of insurance other than life insurance 1” 
What the asseasee company contends is that the losses made by it under the life 
insurance business can be set off in law against the profita made by it under the 
general insurance business done by the company. In other words, the contention 
of the assesses is that s. 24(2) applies to the of this case.” Now, s. 24(2) would 
only apply if the business done by the aaseasee company of life surance was the 
same as the business done by the company in respect of general insurance. It is 
only when losses are incurred under the same head that they can be carried forward- 
to the next year under s. 24(2), and the finding of the Tribunal on this aspect of 
the case is that life insurance business and other general insurance business consti- 
tute different businesses, and therefore it is not open to the assessee to claim the 
benefit of s. 24(2). It is strongly pressed upon us by Mr. Joshi on behalf of the 
Department that we should not ‘alow the assessee to raise this question because 
there is a clear finding of fact by the Tribunal and no question of law arises, and 
the finding on which reliance is placed isin para. 14 of the order, viz. ““There is no inter- 
dependence or inter-lacing of the two businesses of any type.” Now, if there was 
evidence on the record to justify this finding, then undoubtedly we would be bound 
by this Anding and possibly no question of law would arise, but on a careful perusal 
of the order of the Trib we find that the basis of this finding is not any apprecia- 
tion of evidence or an assessment of facts established before it but the finding is 
based upon the view of the law that the Tribunal has taken, and briefly put, the 
view of the Tribunal is that inasmuch as the law requires an insurance company 
to maintain a separate account with regard to life insurance business and also main- 
tain a separate life insurance fund, in no view of the case can life insurance businesses 
constitute the same business vis-a-vis the other business carried on by the life insur- 
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rance company. Now, in sera Re this conclusion we find that the Tribunal has 
not taken into consideration at all the decision of the Appellate Assistant Commis- 
sioner which was in favour of the assessoo. The Appellate Assistant Commissioner 
based his decision on three important facts. One was that the higher staff was 
common to all types of insurance businesses, the other was that agents employed 
to seoure life insurance were mostly the same as those employed for securing other 
insurance business, and the third was that important items of expenses were oom- 
mon and they were allocated subsequently to different kinds of insurance business. 
Now, these are all questions of facts and it was open to the Tribunal to have oon- 
sidered these facts and come to a conclusion, but we find that the Tribunal has not 
taken into consideration these facta at all. On the contrary, in para. 14 the Tribunal 
says ‘These two branches of insurance are so different to each other that invariabl, 
special staff is employed for each type of insurance.” With respect to the Tribunal, 
we are not concerned with what the general, practice is, nor are we concerned with 
what several or a majority of insurance companies do. What we are concerned 
with, and what we are interested in is to find out what this partioular insurance 
company does. Therefore, it seems to us that although we are not prepared to ask 
the Tribunal to refer the question as formulated by the asseasee which raises a general 
question with regard to all insurance companies, we are prepared to accede to the 
request of the assessee and ask the Tribunal to refer to us a question of law which 
has relevance with regard to the faota found with regard to this specific insurance 
company and the question that we propose to raise is: 

‘Whether there is any evidence to justify the finding of the Tribunal that life insurance 
business of the asseasee company and the other insurance business was not the same business 2” 
Having asked the Tribunal to refer this question, we will also ask the Tribunal to 
submit to us a statement of the case with reference to this question. 

Mr. Joshi has taken another objection to our asking the Tribunal to raise a question 
of law, and that is that in view of the recent decision of the Supreme Court the answer- 
ing of such a question would become purely academic. Mr J oshi’s contention is 
that the Supreme Court has held that a set off is only possible provided there is 
another head of income against which the losses oan be set off. It is only then that 
a set off can be carried to the next year, and Mr. Joshi’s contention is that as far 
as insurance business is conoarned, in view of s. 10(7) no question of heads of insurance 
can ever arise, and whatever the income of the insurance company, it is one income 
and under one head. Under these circumstances, according to Mr. Joshi, even 
if 8. 24(2) were toa insamuch as this insurance company can have no income 
under any other head, no question of carrying forward the losses to the subsequent 
year would arise. Now, we do not propose to deal with this aspect of the matter. 
This point was never before the Tribunal. The only question that was urged before 
the Tribunal and which the Tribunal has considered in ita order is that life insurance 
business and general insurance business cannot under any circumstances constitute 
one business, and what we to decide after the statement of the osse has 
been submitted to us is whether on the facts of this case the view taken by the Tri- 
bunal is justified. If we hold in favour of the aasessee, it would be opèn then to 
the Department to urge when the matter goes back to the Tribunal that even though 
the business of this assessee company is one business, no set off is permissible m 
view of the Supreme Court decision. But that question does not arise as indeed 
it was never urged before the Tribunal and therefore we do not think that the asseasee 
should be deprived of his‘right to have this question answered by us because of a 
possible objection that the Department might take on the basis of the Supreme Court 


oe eae 

he order we propose to make on this notice of motion is that we ask the Tribunal 
to refer ta us the question formulated above and we ask the Tribunal to submit 
the statement of the case. The Commissioner to pay the costs of the notice of 


motion. 
Answer accordingly. 


Attorneys for applicant: Kanga & Oo. 
Attorney for respondent :- N. K. Petigara. 
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SUPREME COURT. 


Present : The Hon'ble Mr. M. Patanjali Sastri, Ohiaf Justios, Mr. Justios Das, Mr. Justice Bose, 
Mr: Justices Ghulam Hasan, md Mr. Justico Bhagwati. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY v. THE CENTURY ` 
SPINNING & MANUFACTURING CO., LTD. 


THE CENTURY SPINNING & MANUFACTURING CO. LTD. v. THE COM- 

i MISSIONER OF INCOME-TAX, BOMBAY CITY.* ` 

Business Profis Taw Act (XXI of 1947), Soh. II, r. 2(1)—Reserves—Oompany—Balonce-shest— 
Sum not set apart for depreciation and tazahion—Whether such sum oan bo “reserves.” 

The assessee, a textile mill company, had on its hands a sum of Re. 5,07,638 for deprecia- 
tion and taxation out of the profits it made during the calendar year 1045. It was not oar- 
marked as a reserve at any time, but was later distributed mainly as dividends among ita 
shareholders. In its assesament to tax under ,the Business Profits Tax Aot, 1947, the 
assossoo claimed first thet the sum of Rs. 5,07,688 be classed as “reserves” as on April: 1, 
1946, within the meaning of r. 2(1) of Schedule IT of the Act, and second, that its proportio- 
nate profits during the period between January 1, 1946, and April 1, 1046, be similarly 
treated :—. 

Held, (1) that the nature of the amount of Rs. 5,07,688, which was nothing more than the 
undistributed profits of the company, remained unaltered, and that such profits lying un- 
utilised and not set apart for any special purpose on the crucial date did not constitute 
reserves within the meaning of r. %1) of Schedule II of the Act; 

(2) that the profits for three months from January l, 1946, to April 1, 1946, were not 
reserves which would attract the application of r. Y1). 

Before an assessee oan avail himself of the benefit-of r. 2(1) of Schedule IL of the Business 
Profits Tax Act, 1947, two essential characteristics must be present: (1) that the amount 
should not have been allowed in computing the profits of the oompany for the purposes of 
the Income-tax Act, and (2) that it should be a reserve as contemplated by the rule. 

A “reserve” may be a general reserve or a special reserve, bub,there must be a clear indioa- 
tion to show whether it was a reserve either of the one or the other kind. The fact that it 
constitutes a mass of undistributed profits on a particular day cannot automatically make 
it a reserve. 


APPEAL from the decision reported at 53 Bombay Law Reporter 603 where the 
facts of the case are set out. 


G. N. Joshi, for the appellant, in Civil Appeal No. 157 of 1952 and respondent 
in Civil A No. 158 of 1982. 

R.J.K for the respondent, in Civil Appeal No. 157 of 1952 and appellant 
in Oivil appeal No. 158 of 1952. 


. Gautam Hasan J. These two connected appeals, one by the Commissioner of 
Income-tax, Bombay, and the other by the teatury Spinning & ee 
Co:;, Ltd., arise out of the ju ent and order of the Bombay High Court deli 

on a reference made by the Income-Tax Appellate Tribunal, Bombay. 

The two questions of law referred by the Tribunal were as follows :— 

(1) Whether the amount of Ra. 5,08,687 is a part of the ‘reserves’ of the assesses company 
a O ey eee in Boh. I to the Business Profits 
Tax Act 

(2) Whether the profits of the assesses company from January l, to April 1, 1946, should 
be included in the said reserves as on April 1, 1946 ? 

The High Court answered the first question in the affirmative and the second in 
the negative. 

The accounting year followed by the assessee is the calendar year and the 
chargeable accounting period is April 1, 1946, to December 81, 1946, in respect 
of the profits ending with December 81, 1945. The profits according to the profit 
and loss account were Rs. 90,44,677 subject to the provisions for depreciation and 
taxation. After making provisions for these, the balance of Rs. 5,08,687 was 
carried to the balance-sheet. : 

Two contentions were raised on behalf of the assessee before the Income-tax 
Officer, the first being whether the aforesaid sum could be called a ‘reserve’ within 


*Decided, October 8, 1953. Appeal No. 187 of 1952. 
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the meaning of r. 2(1) of the rules in sch. II to the Business Profits Tax Act and 
whether it should be included in its reserves while determining the capital on April 
1, 1946 ; the second that the proportionate profits of the assessee for three months, 
between January 1, 1946, and April 1, 1946, should also be included in the said 
reserves. The Income-tax Officer rejected the contention holding that “A ‘Te- 
serve’ represents profits set apart for some specific or general purpose and therefore 
profits which have not been so set apart cannot be treated as forming part of re- 
serves for the purpose of inclusion in the capital.” This order was confirmed on 
appeal by the Appellate Assistant Commissioner but was set aside by the Income- 
Tax Appellate Tribunal. Thereupon the Tribunal formulated the two questions 
aforementioned for reference to the High Court under s. 66(1) of the Act, read with 
8. 19 of the Business Profits Tax Act of 1947. As already stated the High Court 
decided the first question in favour of the assessee and the second in favour of the 
Department. Hence the two appeals. 

The Business Profits Tax Act (XXI of 1947) came into force on April 11, 1947, 
having taken the place of the Excess Profits Tax Act which was repealed on March 
80, 1946. This Act, as is well known, was designed to assess large profits ses | 
companies carrying on business during the boom years of the war. It was revived, 
as it were, after a year in the shape of the present Act, though in a modified form. 
Section 4, which is the charging section, so far as it is material for our purposes, 
permits the levying on the amount of the ‘taxable profits’ during any ‘chargeable 
accounting period’ a tax called the “Business Profits Tax” which shall be equal 
to sixteen and two-thirds per cent. of the taxable profits. ‘“Taxable profits’’ 
means the amount by which the profits during a chargeable accounting period 
exceed the abatement in respect of that period [s.2(17)]. ‘Abatement’, according 
to s. 2(1), means, in respect of any chargeable accounting period ending on or be- 
fore March 81, 1947, a sum which bears to a sum equal to :— 

“(a) in the case of a company, not being a company deemed for the purposes of section 9 to 

be a firm, six per cant. of the capital of the company on the first day of the said period computed 
in accordance with Schedule IL, or one lakh of rupees, whichever is greater...the same proportion 
as the said period beers to the period of one year...” 
‘Accounting period’ according to s. 2(2) in relation to any business means any 
period which is or has been determined as the previous year for that business for 
the purposes of the Indian Income-tax Act, 1922. Lastly ‘Chargeable Accounting 
period’ is defined in s. 2(4) as follows :— 

“(a) any accounting period falling wholly withm the term beginning on the first day of 
April, 1948, and ending on the thirty-first day of March... ; 

(b) whether any acoounting period falls partly within and partly without the sẹid tarm, such 
part of that accounting period as falls within the said term.” 

It appears that the definition of abatement contemplates that the normal profit 
of a company is six per cent. on its capital, and where the profit exceeds that 
amount, it becomes liable to pay business profits tax. Shedule I lays down 
the rule for computing the capital of a company for purposes of business pro- 
fits tax and r. 2(1) of the schedule which admittedly applies to the present case 
lays down that 

“Where the company is ons to which rule 8 of Schedule I applies, its capital shall be the sum of 
the amounts of its paid-up share capital and of its reserves in go far as they have not been allowed 
in computing the profits of the company for the purposes of the Indian Income-tax Act,”..._ 

The point that arises for consideration on the first question is whether the 
assessee is entitled to treat the sum of Rs. 5,08,687 as a reserve and to add it to 
its paid-up share capital for the purposes of computing the abatement. Two essen- 
tial characteristics must be present before the assessee can avail himself of the 
benefit of the rule, namely, that the amount should not have been allowed in com- 
puting the profits of the company for-the purposes of Income-tax Act and that 
it should be a reserve as contemplated by the rule. That it has not been so allow- 
ed is not denied and therefore the only question is whether it can be treated as 
a reserve within the meaning of the rule. e balance-sheet shows that the Com- 
pany made a profit of Rs. 90,44,677 for the calendar year 1945 subject to the pro- 
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vision of depreciation and taxation.. After giving credit for these items the 
balance of Rs. 5,08,687 was carried to the balance-sheet on January 1, 1946, in the 
profit and loss account. On February 28, 1946, the directors recommended that 
the aforesaid sum should be appropriated in the following manner: 


“Payment of a Final Dividend at the rave of Re. 18 per share (making Re. 28 per share for 


- the whole year) free of Income-tax absorbing Rs. 4,92,426-0-0. 


Balance to be carried forward to next year’s account, Rs. 16,211-6-8.” 


This recommendation was accepted by the shareholders in their meeting on April 
8, 1946, by a resolution passed to that effect. The dividend was e payable 
on April 15, 1946, and it is not denied that it was actually distributed. These 
being the facts, the question arises whether the amount in question can be called 
a ‘reserve’. 

The term ‘reserve’ is not defined in the Act and we must resort to the ordinary 
natural meaning as understood in common parlance. The dictionary mean- 
ing of the word ‘Reserve’-is:.. 

“1(a) To keep for future use or enjoyment ; to store up for...some time or cocasion : to refrain 
from using or enjoying at once. 

(b) To keep back or hold over to a later time or place or for further treatment :... 

6. To set...apars for some purpose ar with some end in view ; to keep for some use. 

11. To retain or preserve...for certain purposes”. (Oxford Dictionary, Vol. VIII, p. 513). 
In Webster’s New International Dictionary, 2nd edn., p. 2118, ‘Reserve’ is defined 
as follows :— 

“1. To keep in store for future or special use ; to keep in reserve ; to retain, to keep, as for 
oneself, 

2. To keep back ; to retain or hold over to a future time or place. 

3. To preserve.” 

What is the true nature and character of the see pen sum, must be determined 
with reference to the substance of the matter, and when this is borne in mind, it 
follows that on April 1, 1946, which is the crucial date, the sum of Rs. 5,08,687 
could not be called a ‘reserve’, for nobody possessed of the requisite authority had 
indicated on that date the manner of its disposal or destination. On the other 
hand, on February 28, 1946, the directors clearly ear-marked it for distribution 
as dividend and did not choose to make it a reserve. Nor did the company in its 
meeting on April 8, 1946, decide that it was a reserve. It remained on April 1 
as a mass of undistributed profits which were available for distribution and not ear- 
marked as ‘Reserve’. On January 1, 1946, the amount was simply brought from 
the profit and loss account to the next year and nobody with any authority on 
that date made or declared a reserve. e-reserve may be a general reserve or & 
specific reserve, but there must be a clear indication to show whether it was a 
reserve either of the one or the other kind. The fact that it constituted a mass of 
undistributed profits on January 1, 1946, cannot automatically make it a reserve. 
On April 1, 1946, whith is the commencement of the chargeable accounting period, 
there was merely a recommendation by the directors that the amount in question 
should be distributed as dividend. Far from showing that the directors had made 
the amount in question a reserve, itshows that they had decided to ear-mark it for 
distribution as dividend. By the resolution of the shareholders on April 8, 1948, 
the amount was shortly afterwards distributed as dividend. The High Court 
appear to have been under a misapprehension as to the real position, for they 
obes :— 

“It was open to the Directors to distribute the sum of Re. 5,08,587 as dividends. They did 
not choose to do so and have kept back this amount. Therefore, by keeping back this amount 
they constituted it a reserve. A reserve in the sense in whioh it is used in r. 2 can only mean 
profit earned by a oompany and not distributed as dividend to the shareholders but kept back 
by the Directors for any purpose to which it may be put in future. Therefore, giving to the 
‘reserves’ its plain natural meaning, it is clear that the sum of Rs. 5,08,637 was kept in reserve 
by the company and not distributed as profits and subjected to taxation. Therefore, it satisfied 
all the requirements of r. 2.” 

The directors had no power to distribute the sum as dividend. They could only 
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recommend, as indeed they did, and it was up to the shareholders of the company 
to accept that recommendation in which case alone the distribution could take 
place. The recommendation was accepted and the dividend was actually dis- 
tributed. It is, therefore, not correct to say that the amount was kept back. 
The nature of the amount which was nothing more than the undistributed profits 
of the company, remained unaltered. Thus the profits lying unutilized and not 
specially set apart for any purpose on the crucial date did not constitute reserves ` 
within the meaning of sch. I, r. 2(7). 

Reference was made to as. 181(a) and 182 of the Indian Companies Act. Section 
181 (a) enjoins upon the directors to attach to every balance-sheet a rt dds 

t to the state of the company’s affairs and the amount, if any, whi hich t 
commend to be paid by way of dividend and the amount, if any, which they 

ose to carry to the Reserve Fund, General Reserve or Reserve Account. 

tter section refers to the contents of the balance-sheet which is to be drawn u 
in the Form marked F in the III Schedule. This Form contains a separate hi 
of reserves. Regulation 99 of the 1st Schedule, Table A, lays down 
“The Directors may, before recommending any dividend set aside out of the profita of the oom- 
pany such sums as they think proper as a reserve or reserves which shall, at the discretion of 
the directars, be applicable for meeting contingencies, or for oqualising dividends, or for any 
other purpose to whioh the profits of the company may be properly applied,... 

The Regulation suggests that any sum out of the profits of the company which is to 
be made as a reserve or reserves must be set aside before the directors recommend 
any dividend. In this case the directors while recommending dividend took no 
action to set aside any portion of this sum as a reserve or reserves. Indeed they ' 
never aed their mind to this aspect of the matter. The balance-sheet drawn 
up by the assessee as showing the profits was prepared in accordance with the pro- 
visions of the Indian Companies Act. These provisions also support the conclusion 
as to what is the true nature of a reserve shown in a balance-sheet. 

We are of the opmion that the view taken by the Bombay High Court is er- 
roneous and must a set aside. The appeal of the Commissioner of Income-tax 
is allowed with costs. 

As regards the second question, Mr. Kolah, the learned counsel for the company, 
frankly conceded that the view taken by the High Court on this part of the case is 
not open to chall and is correct. The High Court held that the profits for 
three months from Jan anuary 1, 1946, to April 1, 1946, were not reserves which 
would attract the application of r. 2 of sch. II. With this conclusion we agree. 
The asseasee’s appeal is, therefore, dismissed with costs. 

Order accordingly. 

Agent for appellant: G. H. Rajadhyaksha. 

Agent for respondent: I. N. Shroff. 


Present : The Hon'ble Mr. M. Patangak Sastrt, Ohtef Justice, Mr. Justios Das, Mr. Justios Bose, 
Mr. Justios Ghulam Hasan, and Mr. Justios Bhagwati. 

SIR KIKABHAL PREMCHAND, KT. v. THE COMMISSIONER OF INCOME- 

~ TAX (CENTRAL), BOMBAY.* 

Indian Inocome-tas Act (XI of 1922), Ses. 10—Inooms, profis and pene eet tage 
cantile system of accounting— Withdrawal of stock-in-irads for purposes of trust—Vahiation at 
cost price. 

The asseesee, who was a dealer in silver bars and certificates of shares in joint stock oom- 
panies, kept his accounts in the mercantile system, vix., valuing the stock at the commence- 
ment of a year and at the end of ib at the cost price. During the accounting year 1942, 
the assesses executed three deeds of trust, whereby he transferred certain share cartifloates 
and bars of silver from out of his stock-in-trade to trustees in trust for his wife, himself if 
he survived her and his relatives after him, the ultimate beneficiaries being charities. In 
submitting his return for income-tax the asseasee valued the above withdrawals at the cost 
price, bub the inoomoe tax authorities valued tham at the market price, whioh was higher, 


*Decided, Ootober 9, 1958. Appeal No. 144 of 1952. 
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and levied the tax on that basis. On appeal :— 

Held, (1) that the assessee was right in entering the cost valus of the silver and shares a+ 
the date of the withdrawal, because it was not a business transaction and by that act the 
business made no profit or gain, nor did it sustain a loss, and the asseesee derived no income 
from. tt ; 

(2) thas though the assessee might thereby have stored up a future advantage for him- 
self, yot asthe transactions were nob businees ones and as he derived no immediate pecuniary 
gain, the State could not tax them, for under the Income-tax Act the State had no power 
to tax a fature potential advantage, and all that it could tax was income, profits and gains 
made in the relevant accounting year; 

(3) that the asseesee had refuted the true state of his finances and given a truthful picture 
of the profit and loss in his business by entering the bullion and shares at cost when he 
withdrew them for a purely non-business purpose and utilised them in a transaction which 
brought him neither income nor profit nor gain. 

For purposes of income tax, each year is a self-contained accounting period, and the 
Taxing Department can only take into consideration income, profits and gains made in 
that year and are not concerned with potential profits which may be made in another year 
any more than with losees which may occur in the future. f) 

In revenue cases regard must be had to the substance of the transaction rather than to 
its mere form. 

Per Bhagwati J., dissenting. Hven in the case of withdrawal from the stock-in-trade of 
a business, asin the case of the reaHsation of the asset, the business is entitled to credit in 
the goods account the market value of the asect as ab the date of its withdrawal whatever 
be the method adopted by it for valuation of the stook-in-trade on hand at the close af the 
year of account, 


Tore asseasee, Sir Kikabhai Premchand, Kt., carried on business of sale and 
purchase of bars of silver and certificates of shares in joint stock companies. He 
maintained his accounts on the mercantile basis; and valued his stock-in-trade 
at the cost both at the beginning of an accounting year and at the end of it. The 
whole stock-in-trade of the assessee was either in the form of bars of silver or else 
in share certificates. 

The relevant accounting year was the calendar year 1942. During that year 
the assessee executed three deeds of trust, two on Tauer 27, 1942, and. one on 
October 19, 1942. In each case, the trust amount represented by silver and shares 
was withdrawn from the stock-in-trade and erred to the trust account. 

By the first deed the assessee withdrew from his stock-in-trade share certificates 
the market value of which was Rs. 1,48,400 and bars of silver valued 
at Rs. 1,06,728-8-0 and transferred them to the account of the trustees, who were 
the assessee himself, his wife Lily, his brother-in-law Maneklal and Lalita, the 
widow of another brother-in-law. The beneficiaries were Lily in the first instance, 
the settlor if he survived her, next his sister Tara and her son Vipin. The ulti- 
mate beneficiary under the trust were certain charities. 

On the same day the assessee executed another deed of trust appointing the same 
trustees and for the benefit of the same beneficiaries, and withdrew from his stock- 
in-trade share certificates valued at Rs. 1,48,400 and 50 bars of silver valued 
at Rs. 1,06,785. 

On October 19 of the same year the assessee passed a third deed of trust for shares 
and bars of silver of the ag, te market value of Rs. 2,50,084-8-0 and withdrew 
them from his stock-in-trade. The trustees this time also were the same as in the 
earlier two deeds, and the beneficiaries were identically the same. 

In each of the three deeds the consideration of the trust was taken at the market 

- value of the shares and silver on the respective dates for purposes of stamp duty. 
. The assessee, in submitting his return for income tax purposes, valued the with- 

- drawals in the three cases from his stock-in-frade at their cost price. He used 
to maintain his accounts of his business in general on the mercantile basis, that is, 
he valued his stock at the beginning of the accounting year as well as at its end 
at its cost price. 

Both the Income-tax Officer and the Appellate Assistant Commissioner agreed 
in holding that the assessee ought to have valued the withdrawals of shares and 
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silver from his stock-in-trade at their market value and not at their cost price, 
and levied assessment on that basis. 
On appeal to the Income-tax Appellate Tribunal, the accounting member (P. C. 


a arrived at the same conclusion, for reasons which were expressed as 
ollows :— 


‘The second and the most important point that is left to be dealt with is, was tho Depart- 
ment right in taking the value of the stook-in-trade on the date of the transfer? The assessoo 
maintains his accounte on ‘mercantile’ system. The assessee in this case is no doubt ‘ individual,’ 
but we would draw a distinction between himself as an individual and his business. Tt is open 
to an investor to put in same money or securities in a business and then withdraw it as he chooses. 
But in computing profits under s. 10 we have to treat the businces as a unit seperate from himself. 
Tho business profit has got to be ascertained, and if the business belongs to him individually, it 
becomes his personal Income. It is not the business which has created these trusts. It is ho 
himself. What is done is that he has withdrawn some capital out of his business. Those with- 
drawals are made in the form of withdrawal of shares and silver which were his stook-in-trade. 
If ths method adopted by him for arriving at the business or profits was to value the opening 
and closing stooks at market value or cost whichever was less, no diffloulsy would have arisen 
as the one in the present case. But in this case the mothod adopted by the assessee is to value 
his shares ab cost for the purpose of preparing his profit and loss account. Let us suppose that 
the asseaseo had purchased certain securities which at a later date he passed on to his business, 
what would be his further investment in thet case on account of the transfer of securities to the 
business ? The cost which he has paid originally is of no consideration. The value of the 
security at the tims when he transfers ib to his business is the capital investment by him in this 
business and not its cost. Similarly when a stook-in-trade is withdrawn from a business its 
value is to be taken at ths then market value in order to ascertain the business profits all the 
securities and shares were admittedly purchased by the business. Now the stook-in-trade has 
been withdrawn from the business. In order therefore to compute his business profits it is 
essential in our opinion thes the market value of the securities should be taken into account. 
He has created trusts not on the basis of what the securities or silver cost to his business but the 
value of those assets on the dates he has created the trusts. If we were to accept the assessee's 
contention, that would lead to many absurd resulte. Every businessman will take out his 
stock-in-trade whenever the prices go up and create a trust. The trusts will make the sale. 
Tt will be diffloult to hold that the trust is carrying on a business. But if a particular stock-in- 
trade has gone down in value and he is to make a trust, ho will sell the stook-in-trade, claim busi- 
ness loss, and create a ‘rust with the cash withdrawn from the business or by buying fresh securi- 
ties if he so desires. We therefore think that the method adopted by the Appellate Assistant 
Commissioner in ascertaining the business profits of the assessee by taking the securities and 
silver at market value was the correct method in order to deduce the assesseo’s true business 
profita.” 

The Judicial Member of the Tribunal (B. C. Sankara Narayana) felt a doubt on 
the point, but eventually agreed with his colleague, observing as follows :— 

“I entertain some doubt as to whether, when the owner of a business creates a trust in res- 
pect of a part of his stock in-trade for the benefit of a near relation and delivers that stock-in- 
trade to the trustees it oan be said that he has derived an income from business, being the dif- 
ference between the cost to him and the market value at the time of the creation of the trust. The 
doubt, however, is not so strong as to compel me to differ from my colleague. I agree that the 
appeal be dismissed.” 

At the instance of the asseasee the Tribunal (A. N. Shah and P. C. Malhotra) 
referred the following questions to the High Court for decision under s. 66 of the 
Income-tax Act, 1922 :— 

(1) Whether in the circumstances of the case any Incomes arose to the assessee as a result 
of the transfer of shares and silver bars to the trustees ? 

(2) Ifthe answer to the question (1) is in the affirmative, whether the method employed 
by the Appellate Assistant Commissioner and upheld by the Appellate Tribunal in computing 
the assessee's income from the transfer is the proper method for computing the income ? 

The reference was heard by Chagla C. J. and Tendolkar J. on September 14, 
1949, when the following judgment was delivered. 


Cacia C. J. The assessee deals in silver and shares and he has kept his books 
of account on the mercantile basis and the method employed by him was of valuing 
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his closing stock-m-trade at the cost price of the shares and silver. In pe year 
op acoint bie, Bier ee created tree mus and the Wonu are 0 nepet o 
of the assessee’s holding in silver and shares. As these shares ilver 
gone out of business and had. ceased to be the stock-im-trade of the uaes, the 
assessee showed in his books of account the shares and silver as having gone out 
and showed that the price at which they had gone out was the cost price at which 
they had been purchased. The contention of the Department was that as these 
„shares and silver had gone out of the business, they should be valued not at the cost 
price but atthe market price, and the assessee himself had showed in the three trust 
deeds which he had executed what the market price was. The Tribunal accepted 
_ the Department’s contention and held that the profits with regard to these shares 
and silver should be assessed on the basis of the shares and silver having gone out 
of the business at the market rates. In my opinion the Tribunal was right in the 
conclusion that it came to. Mr. Kolah for the assessee does not dispute and cannot 
dispute that if the assessee had sold these shares and silver on the day on which he 
created the trusts, then undoubtedly he would have to show in his books of ac- 
count the money he actually realised by the sale. I fail to understand what dif- 
ference does it make whether the assessee sells the shares and silver and utilises the 
proceeds in creating ‘the trusts or without selling them creates the trusts in respect 
of the shares and silver. Mr. Kolah’s contention is that under s. 10 what can 
be assessed to tax are profits of a busmess, and he says that when the assessee 
- made the trusts of these shares and silver, he was not doing business and therefore 
the market value cannot be taken as the price of these shares and silver. In my 
opinion that contention is erroneous. ki is not disputed that these shares and 
ver were purchased by the assessee for his business and that they formed part 
of his stock-in-trade. te they went out of the stock-in-trade, some price had to be 
fixed in some way in the books of account of the assessee. He had to show what 
had happened to these shares and silver and at what price they went out of the 
business and ceased to be the of the stock-in-trade. I fail to understand 
how the assessee is entitled to the cost) price, i.e. the price at which he had 
originally purchased these shares and silver, as the price at which the shares and 
silver teary A the business and ceased to-form part of the stock-in-trade. The only 
plage price should be the market price reigning at the date when they ceased to 
of the stock-in-trade of the business. In my opinion the Tribunal 
was ae in the conclusion it came to and I would, therefore, answer the 
question referred to us by the Tribunal as follows :— 
No. 1 in the affirmative, and No. 2 also in the affirmative. 
The assessee must pay the costs of the reference. 


On December 9, 1949, the assessee applied to the High Court for leave to ap 
to the Supreme Court of India, but on 15, 1950, the High Court to 
“grant the leave applied for. 
The assessee next applied on May 28, 1950, to the Supreme Court for special 
leave to appeal and the leave was granted on October 8, 1950. 


`The appeal was argued. 


R. J. Kolah, for the appellant. 
M. C. Setaload, Attorney-General for India, with G. N. Joshi, for the respondent. 


Bosz J. [PATANJALI SASTRI, C. J., Das J., GHULAM Hasan J., concurring, and 
Buaewarti J., dissenting.]| This is an appeal by an assessee against a judgment and 
order of the High Coat at Bombay delivered on a reference made by the Income; 
-` Tax Appellate Tribunal. The Bombay High Court refused leave to appeal but the 

- assessee obtained special leave from this 
: REFOR E TE E E EE ae a ne cee E ae 
is kept in silver bullion and shares. His business is run and owned by 
His accounts are maintained according to the mercantile system. It is admitted 
that under this system stocks can be valued in one of two ways and provided there 
is no variation in the method from year to year without the sanction of the Income- 
tax authorities an assessee can choose whichever method he wishes. In this case, 
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the method employed was the cost price method, that is to say, the cost price of 
the stock was entered at the beginning of the year and not its market value and 

similarly the cost price was again entered at the close of the yearof any stock which 

was not disposed of during the year. The entries on the one side of the accounts 

at the beginning of the year thus balance those on the other in respect of these’ 
items, with the result that so far as they are concerned, the books show neither a 

profit nor a loss on them. This was the method regularly employed and it is ad- 

mitted on all hands that this was permissible under this system of accounting. 

The accounting year with which we are concerned is the calendar year 1942. 
The silver bars and shares lying with the appellant at the beginning of the year 
were valued at cost price. 

In the course of the year the appellant withdrew some bars and shares from 
the business and settled them on certain trusts, three in number. The appellant 
was one of the beneficiaries in all three trusts retaining to himself a reversionary 
life interest after the death of his wife who was given the first life interest. After 
certain other life interests the ultimate beneficiaries were charities. The appellant 
ee Te ee ee tein Ge ie oe 
so in the thi In his books the appellant credited the business with the cost 
price of the bars and shares so withdrawn and there lies the crux ofthe issue which 
we have to determine. There is no suggestion in this case that the barsand shares 
were withdrawn from the business otherwise than in good faith. 

According to the appellant, the act of withdrawal resulted in neither income 
nor profit nor gain either to himself or to his business, nor was it a business trans- 
action, accordingly it was not taxable. 

The learned pa a General raised two contentions. First, he said that as 
the bars and shares were brought into the business, any withdrawal of them from 
the business must be dealt with along ordinary and well-known business lines, 
namely, that if a person withdraws an asset from a business, he must account 
for it to the business at the market rate prevailing at the date of the withdrawal. 
He said that the mere fact the appellant was the sole owner of the business can 
make no difference, for under the Act income is assessable under distinct heads, 
and when we are working out the income of a business, the rules applicable to 
business incomes must be applied whoever is the owner. His second contention 
was that if the act of withdrawal is at a time when the market price is higher than 
the cost price, then the State is deprived of a potential profit. He conceded that 
hed the market rate been lower than the cost price, then the appellant would have 
been entitled to set off the loss on those transactions agai Ge overall profit on 
the other transactions and thus obtain the advantage of a lower tax on the overall 
picture. 

We are of opinion that the learned Attorney-General’s second contention is 
unsound, because, for income-tax purposes, each year is a self-contained account- 
ing period and we can only take into consideration income, profits and gains made 
in that year and are not concerned with potential profits which may be made in 
another year any more than we are with losses which may occur in the future. 

As the first contention, we are of opinion that the appellant was right 
in entering the cost value of the silver and shares at the date Of t the withdrawal, 
because it was not a business transaction and by that act the business made no 

rofit or gain, nor did it sustain a loss, and the appellant derived no income from 
it. He may have stored up a future advantage for himself, but as the transactions 
were not business ones and as he derived no immediate pecuniary gain, the State 
cannot tax them, for under the Income-tax Act the State has no power to tax a 
potential future advantage. All it can tax is income, profits and gains made in 
the relevant accounting year. 4 

It was conceded that if these assets had been sold at cost price, the State could 

have claimed nothing, for a man cannct be compelled to make a profit out of any 
articular transaction. It was also conceded that if the silver and stocks had 
in where they were, then again there would have been no advantage to the State, 
because the ap t would have been entitled to enter their closing values at 
cost at the end of the year. The learned: Attorney-General even conceded that 
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if they had been sold at a loss, the appellant would have been entitled to set that 
off against his other gains, but he said that that is because all those are business 
transactions and that is the way the law deals with such matters when they occur 
in the ordinary course of business. But, he argued, when there is a withdrawal 
and no sale or its equivalent, the matter is different. As this is a business, any 
withdrawal of the assets is a business matter and the only feasible way of regard- 
ing it in a business light isto enter the market price at the date of the withdraw- 
al and whether that happens to favour the assessee or the State is immaterial, 
We do not agree. 

It is well recognised that in revenue cases regard must be had to the substance 
of the transaction rather than to its mere form. In the present case ape lien 
technicalities it is impossible to eet away from the fact that the business is own 
and run by the assessee himself. In such circumstances we are of opinion that 
it is wholly unreal and artificial to separate the business from its owner and treat 
them as if they were separate entities ing with each other and then by means 
of a fictional sale introduce a fictional profit which in truth and in fact is non- 
existent. Cut away the fictions and you reach the position that the man is sup- 
posed to be selling to himself and thereby making a profit out of himself which 
on the face of it isnot only absurd but against all canons of mercantile and income- 
tax law. And worse. He may keep it and not show a profit. He may sell it to 
another at a loss and cannot be taxed, because he cannot be compelled tosellat a 

rofit. But in this purely fictional sale to himself he is compelled to sell at a 
fietional profit when the market rises in order that he may be compelled to pay to 
Government a tax which is anything but fictional. 

Consider this simple illustration. A man trades in rice and also uses rice 
for his family consumption. The bags are all stored in one godown and he draws 
upon his stock as and when he finds it necessary to do so, now for his business, 
now for his own use. What he keeps for his own personal use cannot be taxed 
however much the market rises ; nor can he be taxed on what he gives away from 
his own personal stock, nor, so far as his shop is concerned, can he be compelled 
to sell at a profit. If he keeps two sets of books and enters in one all the bags 
which go into his personal godown and in the other the rice which is withdrawn 
from the godown into his shop, rice just sufficient to meet the day to day demands 
of his customers so that only a negligible uty is left over in the shop after 
each day’s sales, his private and nal dealings with the bags in his personal 
godown could not be taxed unless he sells them at a profit, What he chooses to do 
with the rice in his godown is no concern of the Income-tax Department provided 
always that he does not sell it or otherwise make a profit out of it. He can con- 
sume it, or give it away, or just let it rot. Why should it make a difference if 
instead of keeping two sets of books he keeps only one? How can he be said to 
have made an income personally or his business a profit, because he uses ten bags 
out of his godown for a feast for the marriage of his daughter? How can it make 
any difference whether the bags are shifted directly from the godown to the kit- 
chen or from the godown to the shop and from the shop to the kitchen, or from 
the shop back to the godown and from there to the kitchen? And yet, when the 
reasoning of the learned Attorney-General is pushed to its logical conclusion’, the 
form of the transaction is of its essence and it is taxable or not according to the 
route the rice takes from the godown to the wedding feast, In our opinion, it 
would make no difference if the man instead of giving the feast himself hands over 
the rice to his daughter as a gift for the marriage festivities of her son. . 

The appellant’s method of book-keeping reflects the true position. As he makes 
his eee e he enters hisstock at the cost price on one side of the accounts. At 
the close of the year he enters the value of any unsold stock at cost on the other 
side of the accounts thus cancelling out the entries relating to the same unsold 
stock earlier in the accounts; and then that is carried forward as the opening 
balance in the next year’s accounts. This cancelling out of the unsold stock from 
both sides of the accounts leaves only the transactions on which there have been 
actual sales and gives the true and actual profit or loss on his year’s dealings, 
In the same way, fhe appellant has reflected the true state of his finances and given 
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a truthful picture of the profit and loss in his business by entermg the bullion 
and silver at cost when he withdrew them for a purely non-business purpose and 
utilised them in a transaction which brought him neither income nor profit nor 
gain. 

There is no case quite in point. The learned Attorney General relied on Gold 
Coast Selection Trust, Lid. v. Humphrey (H. M. Inspector of Taxes: Humphrey 
(H. M. Inspector of Taxes) v. Gold Coast Selection Trust, Lid., ut there the assessee 
received a new and valuable asset m ex for another in the ordinary course 
of his trade. It was held that he was bound to account for the receipt at a fair 
market valuation, for though the receipt was not money, it was capable of bei 
valued in terms of money. In the present case, the assessee’s business receiv 
nothing in exchange for the withdrawal of the assets, neither money nor money’s 
worth, therefore the only fair Ling of treating the matter was to do just what the 
appellant did, namely to enter the price at which the assets were valued at the 
beginning of the year so that the entries would cancel each other out and leave the 
business with neither a gain nor a loss on those transactions. 

The learned Attorney-General contended that if that was allowed, great loss 
would ensue to the State because all a man need do at the end of the year would 
be to withdraw all assets which had risen in value and leave only those which had 
depreciated and thus either show a loss or reduce his taxable profits. 

is argument can only prevail on the assumption that the State can tax poten- 
tial profits because, except for that, the State would neither gain nor lose in a 
case of this kind. Had the assets been left where they were, they would have 
been valued at the end of the year, as they were at the beginning, at the cost price 
and we would still be where we are now. But the assumption that there would be 
a gain at some future indefinite date is mere guess work, for ually there might 
be logs. Apart, however, from that the learned Attorney-General’s rule is equally 
capable of abuse. A man could as easily withdraw from the business assets which 
had depreciated and enter in his books the depreciated market value and leave at 
cost price the assets which had risen. 

There are two cases which bear a superficial resemblance to this case. They 
are In the matter of Messrs. Chouthmnal Golapchand* and Spanish Prospecting 
el Limited, In re.’ 

e refrain from expressing any opinion about them, especially as they appear 
to reach different conclusions, because the facts are not the same and the questions 
which arose on the facts there were not argued here. They raisematters of wider 
import which will require consideration in a suitable case. These cases were not 
cases of a business owned and run by a single owner and so the fiction of treating 
the business as a se te entity from its owner actually trading with him, which 
we are asked to apply here, does not arise. In the next place, the businesses there 
were not continuing as here. 

In the Calcutta case, a partnership was wound up and the question related to 
the valuation of assets consisting of stocks and shares, on the dissolution. In the 
English case, a company with no fixed capital was under liquidation and the ques- 
tion was whether the market value of certain debentures which the company had 
purchased ought to be brought into the profit and loss account so as to augment 
the profits actually shown in the belance-sheet. The company wished to treat 
those debentures as of no value and thus show a much smaller profit than would 
otherwise have been the case. On the answer to that question hung the fate of 
two servants of the company who, under the terms of their agreement with the 
company, could only be paid their salaries out of the profits of the company. 
Neither case is, in our opinion, apposite here. 

The questions ref were :— 

“(1) Whether in the circumstances of the case any income arose to the asscasee as & result 
of the transfer of shares and silver bars to the trustees ? 

(2) Tf the answer to the question (1) is in the affirmative, whether the method employed by 
the Appellate Assistant Commissioner and upheld by the Appellate Tribunal in computing the 

1 (1048) 80 T.O. 209. 8 [1911] 1 Ch. 92. 

2 (1938) 6 I.T.R. 788. 
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asseageo’s income from the transfer is the proper method for computing the income ? ” 
Our answer to the first question is that in the circumstances of this case no income 
arose to the appellant as a result of the transfer of the shares and silver bars to 


the trustees. view of that the second question does not arise. 
The appeal is allowed with costs. 


Buacwati J. This appeal by special leave from a judgment of the High Court 
of Judicature at Bombay on a reference by the Income-tax Appellate Tribunal 
under s. 66(1) of the Indian Income-tax Act (XI of 1922) raises an interesting ques- 
tion as to the valuation of an asset withdrawn from the stock-in-trade of a running 
business. : 

The assessee was in the year of account (calendar year 1942) a dealer in shares 
and silver. On January 21, 1942, he withdrew from the business certain shares 
and silver bars and executed two deeds of trust and on October 19, 1942, he with- 
drew further shares and silver bars and executed a third deed of trust. The terms 
and conditions of the deeds of trust are not material for the purpose of this appeal. 

The assessee kept his books of account on ihe mercantile basis and the method 
employed by him in the past for valuing the closing stock of his stock-in-trade 
was valuation at the cost price thereof. The deeds of trust were valued for the 
purpose of stamp at the market value of the shares and silver bars prevailing at 
the dates of their execution. The assessee, however, showed the transfer of these 
shares and silver bars to the trustees in the books of account at the cost price 
thereof thus setting off the debit shown in respect of the same at the beginning of 
the year of account. He contended that the market value of the said s and 
silver bars on which the stamp duty was based could not be the basis for com- 
puting his income from the stock-in-trade thus transferred. The Income-tax 
authorities did not accept this contention and assessed the profit at the difference 
between the cost price of the said shares and silver bars and the market value 
thereof at the date of their withdrawal from the business. The Income-tax Officer, 
the AER Assistant Commissioner as also the Income-tax Appellate Tribunal 
rej this contention of the assessee and the Income-tax Ap te Tribunal 
submitted at the instance of the assessee a case under s. 66(1) of the Act referring 
the following two questions for the decision of the High Court :— 

“ (1) Whether in the circumstances of the case any income arose to the petitioner as a result 
of the transfer of shares and silver bars to the trustees ? 

(2) If the answer to the question (1) is in the affirmative, whether the method employed by 
the Appellate Assistant Commissioner and upheld by the Appellate Tribunal in computing the , 
petitioner’s income from the transfer is the proper method for computing the income ? ” 

The High Court answered both the questions in the affirmative. 

It was not disputed before the Income-tax Appellate Tribunal that the shares 
transferred were the stock-in-trade of the business. As regards the silver bars the 
Tribunal found that the assessee had been making purchases and sales frequentl 
and that the silver also was stock-in-trade ani not a capital investment. Bo 
the shares and the silver bars were thus part o? the stock-in-trade of the business. 
They had been purchased by the assessee from time to time and formed part of the 
on trod of the business and had been shown at the cost price thereof in the 
books of account of the previous years and also at the opening of the year of account. 

If the shares and the silver bars which were thus withdrawn from the stock-in- 
trade of the business had continued to farm part of the stock-in-tradeat the closing 
of the year of account, the value of these s and silver bars would also have 
been shown at the cost price in accordance with the system of accounts maintained 

« by the assessee. The question. however, which falls to be determined is what is the a 
effect of these assets having been withdrawn from the stock-in-trade of the busi- 
ness. : ; 

So far as the business itself is concerned the asset which has been brought in 
is of a particúlar value at the date when it has been so brought in and it is then 
valued in the books of account at its cost. In the course of the business, however, 
the asset appreciates or depreciates in value in accordance with the fluctuations of 
the market. If the cost price basis is adopted for the valuation of the stock-in- 
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trade at the close of the year, this appreciation or depreciation in the value as the 
case may be would not be reflected in the accounts. If, however, the market value 
basis is adopted for such valuation, the asset on being valued at the market rate 
thereof at ‘tie close of the year might show a loss and this loss would be allowed 
by the Income-tax authorities in computing the profit or loss of the business. In 
either event, the assessee would have to carry over the asset in the books of ac- 
count of the subsequent year at the valuation adopted at the close of the previous 
year and the assessee would not be allowed to change the basis of valuation thus 
adopted unless he chose to adopt at the end of the subsequent year or years valua- 
tion at the cost price or the market value thereof whichever was lower. This pro- 
cess would continue until the asset is realised. When the asset is realised, the 
assessee would have to show the actual price realised by the sale of the asset in 
the books of account and the difference between the price thus realised and the 
value shown in the beginning of the year of account would be the profit or loss as 
the case may be} in regard to that asset and that profit or loss would be allowed 
by the Income-tax authorities in the computation of profit or loss for that year 
of account. The adoption of one or the other basis of valuation would not, how- 
ever, make any difference in the ultimate result. On the cost price basis of valua- 
tion all intermediate fluctuations of price during the interval between the bring- 
ing of the asset in the business and the realisation of it would be eliminated and the 
only thing considered in the accounts would be the difference between the price 
of the asset when it was brought into the business and the price thereof when the 
asset was realised. On the other hand, the market value basis would bring into 
account each year the fluctuations in the market value of the asset as at the close 
of every year of account until the asset was realised, with the result that in each 
and every year of account a rectification would have to be made in the result of 
the trading of the previous year which was not correctly reflected in the accounts 
by reason of the assessee having adopted the market value obtaining at the close 
of the previous year as the value of the asset. This process of rectification would 
continue from year to year until the asset was realised in a particular year of ac- 
count when the actual price realised on the sale of the asset would be brought 
into account in that year. The ultimate result of these operations so far as the 
asset itself is concerned would be no different. Because J regard be had to the 
various fluctuations in the market value which have been reflected in the accounts 
of the intermediate period, what the business actually gains or loses would be the 
difference between the cost price of the asset when it was brought in and the 
price at which it was sold when it was actually realised. The only advantage 
which the assessee obtains would be that he would be able to anticipate in a parti- 
cular year the loss that may be made on the asset in the following year or years, 
which however might have to be rectified in the following year or years if the prices 
Tose again. 
Is there any difference in the position when instead of the asset being realised 
is withdrawn from the stock-in-trade of the business? So far as the business is 
concerned the asset ceases to be a part of the stock-in-trade whether it is realised 
or is withdrawn from the stock-in-trade. The asset after it has been brought in- 
to the business appreciates or depreciates in value in accordance with the fluctia- 
tions of the market and that appreciated or depreciated asset continues to be a 
part of the stock-in-trade of the business until it is realised or withdrawn. This 
appreciation or depreciation in value is not reflected in the books of account when 
e cost price basis is adopted for the valuation of the stock-in-trade at the close 
of the year of account, but is certainly reflected as above indicated in the books 
of account at the close of each year of account when the market value basis is 
adopted. In each case, however, the actual profit or loss to the business as the 
case may be in relation to the price at which the asset was brought into the busi- 
ness would be determined at the date when the asset is realised. That would be 
the measure of the appr unon or depreciation in value of the asset which till 
then formed a part of the stock-in-trade of the business, and would also be the 
measure of the ultimate profit or loss as the case may be of the business in 
to that particular asset. When the asset is withdrawn from the stock-in- e of 
L.B.~48. 
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the business, the position in my opinion would be no different. So far as the busi- 
ness is concerned, the asset would go out and cease to be a part of its stock-in- 
trade and this again would be the measure of the profit or logs as the case may be 
of the business gua that particular asset. To my mind it makes not the sligh 
difference whether an asset is realised in the course of the business or is withdrawn 
from the stock-in-trade of the business. An asset which has appreciated or 
depreciated in value as the case may be in accordance with the fluctuations of the 
market ceases to be a part of the business, by the one process or the other. So far 
as the business is concerned, it is entitled to credit in its goods account the price of 
that asset as has been realised by the sale thereof or the market value of that asset 
as at the date of its withdrawal. . - 

Looking at the matter from the assessee’s point of view also, it does not make 
any the slightest difference whether he realises the asset in the course of the busi- 
ness or withdraws it from the business and utilises it in any manner he chooses. 
Having brought into the business as asset which was of a particular value at that 
time, he withdraws from the business that asset at a time when it has appreciated 
or depreciated in value. The business would be entitled to the appreciation or 
depreciation in value of that asset in so far as the asset had become a part of the 
stock-in-trade of the business. When the asset is withdrawn by the assessee, the 
assessee obtains in his hands by reason of such withdrawal an asset which at the 
time of the withdrawal has appreciated or depreciated in value as the case may be 
in comparison with its value at the time when it was brought into the business, - 
and the assessee on such withdrawal would be able to deal with or dispose of an 
asset which had thus appreciated or depreciated in value. In my opinion the 
manner of his dealing with the asset after he withdraws it from the stock-in-trade 
of the business is really immaterial. What is material to consider is what is the 
value of the asset which he has withdrawn from the stock-in-trade of the business ` 
and that value can only be determined by the market value of the asset as at the 
date of its withdrawal. 

It was urged that the withdrawal of the asset from the stock-in-trade of the 
business was not a business operation and that an entry on the credit side credit- 
ing the cost price of the particular asset would therefore be enough. This argu- 
ment, however, does not take into account the appreciation or the d jation in 
the value of the asset on the date of the withdrawal as compared with its value 
when it was initially brought into the business. It also does not take into account 
the fact that the assessee might have adopted the market value basis for valuation 
of the stock-in-trade on hand at the close of the previous year or years of account. 
The entry on the debit side at the beginning of the year of account would not then 
represent the cost price of the aset bir would represent the market value of the 
asset at the close of the previous year of account. What would then be the ra- 
tional basis on which the credit entry should be made at the date of withdrawal ? 
Should it be the cost price of the asset which was not at all reflected into the 
accounts except at the initial stage when the asset was brought into the business 
or the market value of the asset when it was withdrawn? Surely the method of 
accounts keeping cannot make any difference to the actual position, whether an 
asset has appreciated or depreciated in value and what profit or loss if any accrued 
to the business when the asset was withdrawn from the stock-in-trade of the busi- 
ness. There is also a further fact to be considered and it is that when the asset 
is withdrawn from the stock-in-trade of the business, there would be of necessity 
an entry in the account of the person withdrawing it debiting the price of that asset 
to him. If the assessee withdraws from the stock-in-trade of the business an asset 
which has thus appreciated or depreciated in value, is there any justification what- 
ever for woes with the cost price of that asset and not the market value of 
the asset as at the date of withdrawal? In the event of the asset having appreciat- 
ed in value the assessee should be debited in his account with the appreciated market 
value of the asset inasmuch as he withdraws from the stock-in-trade of the business 
an asset which is at that date of that market value. If, however, the asset has de- 
pran in value, the assessee should certainly not be mulcted. He withdraws 

m the stock-in-trade of the business an asset which is of a depreciated value as 
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compared with its value when it was brought into the business and he should not 

certainly be debited with a higher price even though it may be the cost price as 

eppearin in the books of account according to the particular system of accounting 
opted by the assessee. 

I am, therefore, definitely of the opinion that even in the case of withdrawal as 
in the case of the realisation of the asset the business is entitled to credit in the goods 
account the market value of the asset as at the date of its withdrawal whatever 
be the method adopted by it for valuation of its stock-in-trade on hand at the close 
of a year of account. . 

Shri R. J. Kolah apaan the appellant particularly relied upon a decision 
of the Calcutta High Court, In the matter of Messrs. Chouthmal Golapchand!. The 
assessees there were the firm of Messrs. Chouthmal Golapchand constituted by four 
partners with equal shares, and they had at the begi of the accounting year 
1985-86 an opening stock of shares valued at cost price of Rs. 85,881. On January 
8, 1936, the partners resolved to dissolve the firm with effect from March 80, 1986, 
and in view of the pending dissolution they divided amongst themselves on March 
9, 1986, these shares which were then valued at the rates prevailing in the market 
at an te sum of Rs. 51,966. There was a difference of Rs. 88,865 between 
the value of the opening stock, viz. Rs. 85,881, and the then market valuation of 
Rs. 51,966, and this difference was claimed by the assessees as a loss in the assess- 
ment. This claim of the assessees was negatived on the ground that there was 
nothing to show that loss had occurred in the year of account. The assessees 
having adopted the system of valuing the shares at cost price at the end of every 
year and the opening of the next year, the cost price of the shares was taken to 
have been their value at the beginning of the year of account and the partition was 
taken as not amounting to a sale of the shares, with the result that there was no 
evidence of any loss. ith great respect to the learned Judges I do not see my 
way to agree with the reasoning of this judgment. Apart from the fact that this 
distribution of shares amongst the partners was in view of the impending dissolu- 
tion of the firm and different considerations may arise when one considers the 
distribution of the assets of a dissolved partnership amongst its partners, the 
judgment does not take count of the fact that at the date of the partition the assets 
which had been brought into the business at the earlier dates had depreciated in 
value and it was these depreciated assets which were the subject-matter of parti- 
tion between the partners. Even if the partition be not treated as a sale, it was a 
transfer of property, the property of the firm being transferred to the individual 
partners thereof and each er obtaining an absolute interst in the shares thus 
transferred to him by the to the exclusion of the other partners therein. So 
far as the firm was concerned, it was certainly a transfer of the property to the 
individual partners, and even as regards the partners themselves it was a transfer 
of the interests of the partners inter se in the shares respectively transferred ab- 
solutely to each of them. If it were necessary to do so, I would certainly say that 
the case was erroneously decided. (See also the judgment of Fletcher Moulton L. 
J. in Spanish Prospecting Company, Limited, In re3). 

The result, therefore, is that the answers given by the High Court to both the 
questions referred to it were correct and the appeal must be dismissed with costs. 


Order accordingly. : 


Agent for appellant : Rajinder Narain. 
Agent for respondent: G. H. Rajadhyaksha. 


1 (1988) 6 I. T. R. 788. 2 [1911] 1 Oh. 92, 98. 
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Privent : Ths Hon'ble Mr. M. Patanjali Sazirt, Ohiaf Justice, Mr. Justice Das, Mr. Justios Bose, 
Mr. Justics Ghulam Hasan and Mr. Justices Bhagwati. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY v. THE ROYAL 
WESTERN INDIA TURF CLUB, LIMTED.* 


Indian Incoms-tax Acè (XI of 1932), Ses. 10(1) and 10(8)—Twurf (Ckib—Raving company —Proft 
derived from charging fees to members by sale of season-tickets, daty gate tickets, reserved boxes 
of seats and eniries and forfeits from members for horses run at races—Inoome from business— 
Whether also receipts of irade. 

In making ita return for income-tax purposes, the assessee (a race course company) 
claimed exemption from the tax, for (1) the sum realised by sale of season tlokets to its 
members, (2) the sum received by sale of daily admission tickets to ita members on race days, 
(3) fees from use of boxes reserved for members in the members’ enclosure and (4) income 
from entries and forfeits received from members whose horses did not run :— 

Held, that all the above items of receipts from members were profits or gains of business 
of the assesses company within the meaning of s. 10(1) of the Indian Income-tax Act, 19232, 
and thet nons of them was received by the assesses as a trade, professional or similar associa- 
tion so as to fall within the-purview of s. 10(6) of the Act. 

Where a company collects money from ita members and applies it for their benefit not as 
shareholders but‘as persons who putlup the fund, the compeny makes no profit. In such cases 
where there ia identity in the case af those who contribute and of jthose who participate in 
the surplus, the fact of incorporation may be immaterial and the incorporated company may 
well be regarded as an instrument, a convenient agent for carrying out what the members 
might more laboriously do for themselves. But it cannot be said that incorporation which 
brought into being a legal entity separate from its constituent members is to be disregarded 
always and that the legal entity can never make a profit out of its own members, 

Tre Royal Western India Turf Club, Ltd., (hereinafter referred to as the Turf 
-Club) was the lessee of two plots of land, one situated in Bombay and the other 
in Poona. Two race courses were laid out on those plots. The lay-out of both 
the race courses was similar, except that the winning post was located near the 
members’ enclosure in Bombay, whereas it was located near the first enclosure 
in Poona. On-each race course there were three enclosures known as members’ 
enclosure, first enclosure and second enclosure. In each enclosure there was a 
stand or stands from which races could be watched. The members’ enclosure was 
for the exclusive use for the members of the Turf Club, their wives and their 
unmarried hters above the age of 12 years, and their guests. The first 
enclosure and the second enclosure were open to the public on their paying the 
admission fee. The fees for admission for the account year concerned were set 
forth in a schedule. In addition to the admission fees to the members’ enclosure 
a member had to pay in respect of his guests a fee varying from Rs. 10 to Rs. 20 

diem, according to the importance of the race day, in order to obtain s guest’s 


In each of the enclosures there was a totalizator run on the pari-mutual system 
at which peas in the enclosure placed their bets on each race. The totalizators 
were ee by electric appliances, so that the monies received from the members 

and non-m: T8 were a. in one pool and distributed amongst holders of 
the winning tickets in equal pro eRe In each enclosure there were facilities 
for refreshments. The refreshment stall in members’ enclosure was run by the 
Turf Club. In the first and second enclosures refreshment stalls were leased to 
contractors, who paid a royalty and retained the profits of the sale of refreshments. 
In the members’ enclosure in Bombay there were also refreshment stalls run by 
other clubs, but this was not so in the other enclosures. 

The various amenitites exclusively provided for the members, their wives, their 
unmarried daughters above the age of 12 and their guests were :— 

(1) right to make use of the members’ enclosure, subject to the purchasing of a seapon ticket 
or a daily ticket for himself and other members of the family entitled to use the club and who 
have been issued with a member's badge ; 

(2) use of the members’ totalizesor on the race day for which no extre charge was made ; 


* Decided, October 26, 1953. Civil Appeal No. 165 of 1951. 
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(8) right to watch the races either fram the lawn or from an unreserved seat in the stand in 
the enclosure ; 

(4) use of a private box, subject to the payment of a fee based on the number of chairs in 
the particular box on the stand ; 

(5) right to use the Turf Club House in Poona, and to take refreshments, subject to the 
payment of usual charges. 

The assessee was an unincorporated body till 1925, in which year it was incor- 
porated and liability was limited by guarantee. There was no share capital of 
the club. The objects of the élub as set out in cl. 8(b) of the memorandum of 
association were to carry on the business of a race course company in all its branches 
and in particular to lay out and prepare any lands, etc. 

In submitting its return for income-tax for its financial year 1989-40, the 
assessee, the Royal Western India Turf Club, Ltd., claimed exemption from tax 
for the following four items made by it during its accounting year commencing 
from July 1, 1988, and ending with June 80, 1989:— 

(1) Season Admission Ttokets from members Es. 28,635. 

This amount was received by the Turf Club on the sale of season tickets to 
members, which entitled them to enter the members’ enclosure. A season ticket 
could be had for a lump sum of money, and could only be purchased and held 
by a member, his wife and his unmarried daughters above the age of 12 years. 

(2) Day admission fees from members Ras. 51,777. 

This item represented money received from the members for their own admission 
as well as the admission of their wives and unmarried daughters, but it did not 
include money paid by members for their guests. : 

(3) Use of private boxes by members Rs. 21,490. 

Private boxes were allowed in the members’ stand, and could be rented only to 
members, payment being according to the number of chairs in the box. The 
box was reserved for the member to whom it was rented whether he made use of 
it ornot. The box could be used by the member, members of his family and his 
guests and with his consent by other members. 

(4) Income from entries and forfeits received from members whose horses did not run in the 
races for which they were entered during the season Ra. 82,490. 

Entries and forfeits consisted of the charges made by the Club to members and 
non-members for entering their horses to race in specific races for the stake 
moneys apportioned to these specific races. The entry money was paid 
on the day of entering a horse for a specific race, and according to the terms 
laid down for the race, forfeits might be payable on various dates before the 
race, should the member or non-member leave inthe name of his horse to run 
in that specific race. Should, however, a member or non-member, at any stage 
before the actual race was run, withdraw the names of his horses for that race, 
the moneys already paid accrued to the club while no service had been given 
by the olub other than to record at the various stages the moneys received as 
entries and forfeits. The rates charged to members and non-members were the 
same and the sum of Rs. 82,490 claimed by the club to be excluded from their 
total income represented only the entries and forfeits received from members whose 
horses did not run in the’races for which they were entered. ; 

The Income-tax Officer held that all the four items were receipts from business 
falling under s. 10(Z) of the Indian Income-tax Act, 1922, and, that, in the alter- 
native, they were receipts by an association which rendered specific services to 
its members within the meaning of s. 10(6). 

The Appellate Assistant Commissioner in appeal held that all the four items 
were receipts from business, but that there was no ground for treating any of those 
items as falling within s. 10(6) as the Turf Club could not be said to be an association 
within the meaning of that sub-section. 

In appeal before the Income-tax Appellate Tribunal it was contended on behalf 
of the Club that it did not carry on any business nor was it an association 
contemplated by s. 10(6). 

The Tribunal took the view that the use of the word ‘business’ in the articles 
of association did not make what was not otherwise a business “a business” and 
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that it had to consider the activities of the club and whether such activities either 
" wholly or in part constituted business. So far as receipts from outsiders (non- 
members) were concerned, there was no dispute that it was assessable to tax. The 
Tribunal held that to constitute a business there must be at least two persons 
transacting business with one another, and as the club as a whole was not different 
from its members, there could be no business transaction between the Club and 
its members. 

The Tribunal came to the conclusion that the sums in question were not profits 
or gains of a business within the meaning of s. 10(1). 

Dealing with the alternative contention of the Departmental Representative, 
viz. that items 1, 2 and 8 represented profits realised by a trade or profession 
or similar association performing specific services for its members for remuneration 
definitely related to those services, the Tribunal held that the club was not a 
linear association in the sense that its membership was constituted only 

y those who owned race-horses and to whom racing coli. be said to be a profes- 
sion, and that it could not be said to be a trade association because so far as the 
members were concerned, there was no trade between the club and the members 
who constituted that club, and the phrase “similar association” must necessarily 
be interpreted ejusdem generis. With regard to rendering of specific services the 
Tribunal took the view that all the amenities that were provided in the club, such 
as furniture, refreshments, games, magazines, ete., were In the wider sense services 
rendered but that the services contemplated by s. 10(6) were not services 
of the above kind, and that view was supported by the case cited by the Depart- 
mental Representative himself, viz. Chamber of Commerce, Hapur v. Commissioner 
of Income-tam, United Provinces, 4 I.T.R. 897. The Tribunal arrived at the con- 
clusion that the sums in question were not “remuneration” within the meaning 
of s. 10(6). - 

The Tribunal also held that with regard to the three items there was no proof 
that after all the direct and indirect expenses had been incurred in connection 
with provision of accommodation, etc. referable to those items there was in fact 
any surplus left with the club and that the receipts could not be taxes without 
taking into account the expenditure. The Deparanenial Representative con- 
tended that it was not an accurate statement of the position. He pointed out 
that in fact all allowable expenditure in connection with these items was deducted 
before determining the assessable income. Nevertheless, it could not be denied 
that the specific sums that were now the subject matter of controversy represented 
gross and not net receipts. í 

On the above findings of the Tribunal the Commissioner of Income-tax asked 
for a reference to the High Court under 8. 66(Z) of the Act in consequence of which 
the following questions of law were referred to the High Court of Bombay for 
its decision :— 

(ht) Whether on the facts found or admitted in the case, the Royal Western Indis Turf Club, 
Ltd., Bombay, received the sums of Ra. 23,635, Rs. 51,777, Rs. 21,490 and Rs. 82,490 fram a 
business carried on by it with rts members within the moaning of s. 10(1) of the Indian Income- 
tax Act? 

(2) Whether on the facts found or admitted in the case, the Royal Western India Turf Olub, 
Ltd., Bombay, received the sums of Rs. 22,685, Re. 51,777 and Rs, 21,490 (and Ra. 82,400 with 
regard to which sum the Tribunal did not conmder the applicability of s. 10(6)), as a trade, pro- 
fessional or similar association performing services for its members for remuneration definitely 
related to those services within the meaning of s. 10(6) of the Indian Income-tax Aot ? 

The reference was heard by Chagla C. J. and Tendolkar J. on March 22, 1950, 
when their Lordships delivered the following judgment :— 


Cuacia C.J. By ajudgment which we delivered on March, 24, 1948, we request- 
ed the Tribunal to submit to us a supplementary statement of the case. That 
supplementary statement has now been fuarnished-to us. As is pointed out in 
that judgment the assessees performed two distinctfunctions. One was the business 
of racing and the other was that of a club. We also pointed out that as a club 
it afforded various amenities to 1ts own members and for these amenities it levied 
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certain charges and what we wanted to know from the Tribunal was whether in 
respect of the four items the club afforded amenities only to the members exclusively 
and whether these sums were charges made by the club with regard to those amenities. 
Now, it is clear from the supplementary statement of the case that with regard 
to the items of Rs. 28,685, Rs. 51,777 and Rs. 21,490 these are amounts charged 
to the members in respect of the "various amenities which the Tribunal has set 
out in para. 4 of the supplementary statement. It is also to be noted that these 
amenities are given to the members of the club alone and they are not shared by 
anyone else. It is also to be noted that these amenities are given to the members 
in their capacity as members and not in any other capacity. In view of this 
finding of fact by the Tribunal, the only conclusion that we can come to is that 
these sums do not fall under s. 10(6). They are not charged by the assessees in 
their capacity as a business organisation but they are by them as a club 
to their members for the amenities given by the club to them. With regard to 
the fourth item, the position is that E sum of Rs. 82,490 consists of income from 
entries and forfeits received from members whose horses did not run in the races 
for which they were entered during the season. Similar entries were also received 
from non-members who entered their horses for various races and the position 
of the members and the non-members was exactly identical. No exclusive services 
were rendered to the members with regard to the entering of their horses and it 
is difficult to understand how the assessees can justify this item as not falling 
within s. 10(6). This is not an amount charged to the members in their capacity 
as members. As far as this amount is concerned, it is clear that it represents & 
part of the income of the business done by the assessees which business is the busi- 
ness of horse-racing. We would, therefore, answer the questions submitted to — 
us as follows :— 

Question No.1: In the negative withre to the first three items of Rs. 28,685, 
Rs. 51,777 and Rs. 21,490; and in the tive with regard to the fourth item 
of Rs. 82,490. J 

Question No. 2: In the negative except with regard to the sum of Rs. 82,490. 

Each party to bear their own costs. 


a June 19, 1950, the Commissioner of Income-tax, Bombay, applied for leave 
peal to the Supreme Court of India; but the leave applied for was refused 
by Chg la C. J. and Tendolkar J. on August 8, 1950. 
mmissioner next applied to the Supreme Court for special leave to appeal 
on ono 6, 1950; the leave was granted on March 27, 1951. 
The reference was heard. 


M. C. Setaload, Attorney-General for India, with G. N. Joshi, for the appellant. 
B. J. M. Mackenna, with P. N. Mehta, for the respondent. . 


Dass J. This is an appeal, by special leave granted by this Court, from the 
judgment and order pronounced by the High Court of Judicature at Bombay on 
March 22, 1950, on a reference (I. T. Referece No. 80 of 1947) made by the In- 
come-Tax Appellate Tribunal at the instance of the appellant under s. 66(1) of 
the Indian Income-tax Act (XI of 1922). 

The facts necessary to be stated for the purpose of disposing of the present 
appeal are these: The Royal Western India Club, Ltd., (hereinafter referred 
to as the ““Company”’) was incorporated in 1925 under ‘the Indi Companies Act, 
1918. The objects for which the company was incorporated were, inter alta, 
as follows : 

(a) To take over the assets, effects and liabilities of the then unincorporated olub known 
as the Western India Turf Club; 

(b) to carry on the business of a Race Course Company in all its branches... ; 

(0) to establish any clubs, Hotels and other conveniences in connection with the property 
of the company ; 

(d) to carry on the business of Hotel Keepers, Tavern Keepers, licensed viotuallers and 
refreshment purveyors ; 

(e) to sell, improve, manage, develop, lease, mortgage, dispose of or otherwise deal with all 
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or any part of the property of the company, whether movable or immovable, with power especially 
to sell and distribute or to psrmit to be sold and distributed wines, spirits, tobacco and other 
stores. 
The liability of the members is limited by guarantee, each member undertaking to 
contribute to the assets of the company, in the event of its being wound up, such 
sum as may be required, not exceeding one rupee, for payment of the debts and 
liabilities of the company and the costs, charges and expenses of the winding up. 
Clause 6 of the memorandum provides that if upon the winding up or dissolution 
of the ey there remains after the satisfaction of all debts and liabilities any 
TO a whatsoever, the same would be paid to or distributed among the members 
of the club in equal shares. 

Under the company’s articles of association that were in force during the ac- 
counting year, besides honorary stand members, visiting members and temporary 
members there were two main categories of members, namely,the club members 
and stand members. The number of club members was limited to 850, exclusive 
of four designated high dignitaries and the number of stand members was liable 
to be limited by the committee at any time. Club members and stand members 
had to be elected by ballot by the committee. On election every club member 
had to pay an entrance fee of Rs. 150 and a stand member had to pay an entrance 
fee of Bs. 75. Members of either class had also to pay an annual subscription 
of Rs. 25. The entire management of the company and the control over its funds 
and property were left in the hands of a committee of nine club members elected 
as provided in the articles of association of the company. 

The company was and is the lessee of two plots of land, one in Bombay and the 
other in Poona. Two race courses have been laid out on these plots of land. On 
each race course there are three enclosures known as members’ enclosure, first 
enclosure and second enclosure. Each enclosure has a stand or stands from which 
races are watched. The members’ enclosure is for the exclusive use of the members, 
their wives and unmarried daughters above the age of 12 years and their guests. 
The first and second enclosures are open to the public. For admission into 
each of the three enclosures an admission fee is charged. In the members’ en- 
closure admission is by season tickets or daily admission gate tickets. Private 
boxes in the members’ enclosure are available to members on payment according 
to the number of chairs in the box. In addition to the admission fees to the 
members’ enclosure, a member has to pay, in respect of his guests, an additional 
fee. In each of the enclosures there is a totalisator run on the pari-mutual system 
at which persons in that enclosure place their betsoneachrace. These several 
totalisators are lmked by electric appliances, so that the moneys received from 
members and non-members are included in one pool and distributed amongst 
the holders of the winning tickets in equal proportions. In each enclosure there 
is arrangement for the supply of refreshments on payment. 

The present disputes arose in connection with the assessment of the company’s 
income, profitsor gains in the accounting year July 1, 1988, to June 80,1989. The 
company received large sums'of money on admission tickets from members as well 
as from non-members, besides other moneys on other accounts. The company 
claimed that in computing its total income, the following four items of receipts 
should be excluded : 


1) Season admission tickets from members ne .. Bs. 28,685 
2) Daily admission gate tickets from members .. .. Rs. 51,777 
8) Use of private boxes by members 3,4 si .. Rs. 21,490 
4) Income from entries and forfeits received from the 

members whose horses did not run in the races 

during the season .. Rs. 82,490 


There was no dispute as tò the liability of the company in respect of mone 

received from non-members and moneys received on all other accounts. The 
Income-tax Officer held that all the four items mentioned above were receipts 
from business falling under s. 10(Z) of the Income-tax Act or, in the alternative, 
were receipts by an association performing ific services for its members for 
remuneration definitely related to those services within the meaning of s. 10(6) 
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of the Act and assessed accordingly. On appeal by the company the Appellate 
Assistant Commissioner dismi the appeal. He held that the company was 
carrying on business and that all the above-mentioned four items were receipts 
from business within the meaning of s. 10(1), although none of those items fe 
within s. 10(6). On a further appeal by the company to the Income-tax Appellate 
Tribunal the latter came to the conclusion that none of the sums in question could 
be said to be profits or gains of a business coming under s. 10(1). The Tribunal 
also held that items 1, 2 and 8 did not also come within the ambit of s. 10(6) of 
the Act. Apparently the Tribunal did not consider the applicability of s. 10(6) 
with regard to the fourth item. 

On the application-of the Commissioner of Income-tax, Bombay, the Appellate 
Tribunal, under s. 66(1) of the Act referred the following two questions for the 
opinion of the Bombay High Court, namely— 

(1) Whether on the facts found or admitted in the case, the Royal Western India Turf Club, 
Ltd., Bombay, received the sums of Rs. 28,685, Rs. 51,777, Rs. 21,490 and Rs. 82,490 fram a 
business carried on by ıt with the mambers within the meaning of s. 10(1) of the Indian Income- 
tax Act? - 

(2) Whether on the facts found or admitted in the case, the Royal Western India Turf Club, 
Ltd., Bombay, received the sums of Re, 23,635, Re. 51,777 and Rs. 21,490 [and Ra. 82,400 with 
regard to whioh sum the Tribunal did not consider the applicability of s. 10(6)] as a trade, pro- 
foesional or similar association performing services for its members for remuneration definitely 
related to those services withm the meanmg of s. 10(6) of the Indian Income-tax Act ? 

The reference having come up for hearing the High Court found that the 
statement of the case was insufficient and incomplete and accordingly it sent back 
the reference to the Appellate Tribunal with directions to submit a proper statement 
offacts. The Appellate Tribunal thereupon submitted a supplementary statement 
of the case setting forth in greater detail the facts necessary for the disposal of the 
reference. On further hearing of the reference in the light of this supplementary 
statement of the case the High Court held that the company performed two distinct 
functions, namely, the carrying on of the business of racing and the ing on of 
the club, and that the first three items of Rs. 28,685, Rs. 51.777 and ts, 21,490 
were charged to the members in respect of the various amenities specified in the 
supplementary statement of the case which were given by the club only to its 
members, namely, the use of the members’ enclosure on payment of aduaiaieh 
fee, the use of the members’ totalisator, the right to watch the races from the lawn 
or from an unreserved seat in the members’ stand, the use of a private box subject 
to payment and the use of the Guest House at Poona. Accordingly the High 
Court held that the said first three items did not fall either under s. 10(Z) or s. 10(6) 
of the Act. With regard to the sum of Rs. 82,490 the High Court held that it 
did not come under s. 10(6) but was a part of the income of the business of horse 
racing done by the company. Accordingly the High Court answered question 
No. 1 in the negative as regards the first three items of Rs. 28,685, Rs. 51,777 and 
Rs. 21,490 and in the affirmative as regards the fourth item of Rs. 82,490, and it 
answered question No. 2 in the negative in respect of the first three items and 
in the affirmative with regard to the fourth item. In effect the High Court held 
that the first three items were not taxable either under s. 10(1) or s. 10(6) and 
that the fourth item was taxable under both the said sub-sections of that section. 

The Bombay High Court having dismissed the application of the Commissioner 
of Income-tax under s. 66-A(2) to appeal to this Court, the Commissioner applied 
for and obtained special leave to be ees to this Court. The company has not 
appealed from that part of the order which declared that the fourth item of 
Rs. 82,490 was taxable. Therefore, the questions we have to decide in this appeal 
are: 
(1) whether the first three items are receipts from business carried on by 
the company, and i ; 

(2) whether those three items are receipts by a trade or professional or similar 
association performing specific services for its members for remuneration definitely 
related to those services. 

On the first point our attention is drawn to the objects of the company as set 
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forth in its memorandum of association. It appears that the objects of the company 
are, inter alia, toc on the business of a race course company in all its branches 
and to carry on the business of hotel keepers, tavern Keepers, licensed victuallers 
and refreshment purveyors. Although this circumstance may not be decisive, it 

' cannot at the same time be overlooked altogether. It has to be noted as one of 
the material facts. Then we have the fact that so far as non-members are concerned 
the company does carry on a horse racing business and the moneysit realises from 
non-members for admission into the first and second enclosures to watch the 
races from an unreserved seat therein and for the use of the totalisator and other 
amenities are income, profits or gains of that business. It is also to be noted that 
the rates of daily admission fee charged on the non-members for admission into 
the first enclosure and for the season tickets are exactly the same as those 
charged from the members for admission into the members’ enclosure. Finally, 
it has been declared by the High Court by the order under appeal—and it is now 
accepted by the company—that the company derived the sum of Rs. 82,490 (the 
fourth item mentioned above) from the horse racing business carried on by it with 
its members within the meaning of s. 10(1) of the At: If this sum of Rs. 82,490 
received from members represents, as held by the High Court, a part of the income 
of the horse racing business, why are not the first three items of receipts also 
parts of the income, profits or gains of that very business? On what principle 
or authority are those three items to be excluded from the computation of the 
total business income of the company ? 

In support of its claim for exemption from tax liability in respect of these three ` 
items the company relies on the principles laid down by the House of Lords in the 
much discussed case of Styles v. New York Life Insurance Co.1 The appellant in 
-that case was an incorporated company. e company issued life policies of 
two kinds, namely, participating and non-participating. There were no shares 
or shareholders in the ordinary sense of the term but each and every holder of a 
pe uapa policy became tpso facto a member of the company and as such 

e entitled to a share in the assets and liable for a share in the losses. A 
calculation was made by the company of the probable death rate among the 
members and the probable expenses E liabilities and calls in the shape of premias 
were made on the members accordingly. An account used to be taken annually 
and the greater part of the surplus of such premia over the expenditure referable 
to such policies was returned to the members, i.e. (holders of participating policies) 
and the balance was carried forward as fund in hand to the credit of the general 
body of members. The question was whether the surplus returned to the members 
was liable to be assessed to income-tax as profits or gains. The majority of the 
Law Lords answered the question in the negative. It will be noticed that in that 
case the members had associated themselves together for the purpose of insurmg 
each other’s life on the principle of mutual assurance, that is to say, they contri- 
buted annually to a common fund out of which payments were to be made, in the 
event of death,.to the representatives of the deceased members. Those persons 
were alone the owners of the common fund and they alone were entitled to parti- 
cipate in the surplus. It was, therefore, a case of mutual assurance and the 
individuals insured and those associated for the purpose of meeting the policies 
when they fell in and receiving the lus, were identical and it was said that 
that identity was not destroyed by the incorporation of the company. Lord 
‘Watson even went to the length of saying that the company in that case did not 
carry on any business at all, which perhaps was stating the position a little too 
widely as pointed out by Viscount Cave in a later case; but, be that as it may, 
all the Noble Lords who formed the majority were of the view that what the 
members received were not profits but were their respective shares of the excess 
amount contributed by themselves. 

The cases of Cornish Mutual Assurance Co. V. Inland Revenue Commissioners? 
and Jones v. South-West Lancashire Coal Owners’ Association,? both of which 
were cases of mutual assurance companies with the liability of the members limited 

1 (1889) 2 T.O. 460 2 [1026] A.O. 281. 

8,0. (1889) L. R. 14 App. Caa. 881. 8 [1927] A.C. 827. 
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by guarantee, ait Aaa matter no further. Indeed, the decision in the Cornish 
case as to the surplus of the contributions over the expenses would have been the 
same as in Styles’ case (supra) but for the special provisions of s. 52(2)(b) according 
to which profit was made to include in the case of mutual trading concerns the 
surplus arising from transactions with members. Jones’ case also shows that’ 
the fact that under the rules the suplus was not distributable except on the winding 
up of the company makes no difference in the application of the principle laid down 
in Styles’ case (supra). 

Municipal Mutual Insurance Lid v. Hills (H. M. Inspector of Taxes)! was relied 
on by the learned Attorney-General as showing the real ground on which Styles’ 
case (supra) was decided. The appellant there was an incorporated company. 
It was formed by the representatives of various local authorities by co-operation 
to insure against fire on favourable terms. Effective control was in the hands 
of the fire policy-holders who alone were entitled, on winding up of the company, 
to participate in the surplus assets. In course of time the company undertook 
an extensive business in employers’ liability and miscellaneous insurance. The 
Crown admitted that fire insurance business which was a mutual business was 
not taxable. The company admitted that the employers’ liability and miscellaneous 
insurance business done with outsiders were liable to tax. The question was 
whether the employers’ liability and miscellaneous insurance business done with 
fire policy-holders who were members of the company were liable to be brought 
to charge. It was held by Rowlatt J. that they were and this decision was upheld 
by the Court of Appeal and the House of Lords. The argument in that case 
was that where the person with whom employers’ liability or miscellaneous insurance 
business was done happened to be also a. fire policy-holder, the profit or lus 
arising from that operation came back into a body of which he himself was a member. 
This circumstance, it was claimed, made it mutual and as such exempt from 
taxation under Styles’ case. This argument was repelled by Rowlatt J. on the 
ground, inter alia, that there was not the slightest distinction between what was 
made out of a member in respect of non-fire business and what was made out of a 
non-member out of non-fire business, for that business the member was a 
8 er. In other words, there was no identity in character of the contributor 
and the participator. Said Viscount Dunedin in the House of Lords (p. 44): 

“...In so far as the surplus arises from a fire policy, they are really entitled to the money as 
being those who contributed it and, accordingly, it has been admitted that any profit made on 
the fire policies is governed by the New York case. But as regards employers’ liability business 
and miscellancous business, ib does not go to the contributors for, as fire policy holders in a body, 
they have not contributed and therefore the business is in the same position as business with 
complete outsiders, the stirpluses in which are admitted to be profit.” 

Lord Macmillan said at p. 448 of the report in Tax Cases : 

“ Tho cardinal requirement is that all contributors to the common fund must be entitled 
to participate in the surplus and that all the participators in the surplus must be contributors to 
the common fund; in other words, there must be complete identity between the contributors 
and the participators. If this requirement is satisfied, the partioular form which tho associa- 
tion takes is immaterial.” 

_ Styles’ case (supra) has recently been examined and explained by the Judicial 

Committee in ish and Scottish Joint Co-operative Wholesale Society Ld. v. 
Commissioner of Agricultural Income Taw, Assam*. After referring to various pas- 
sages from the speeches of the different Law Lords in Styles’ case Lord Normand, 
who delivered the judgment of the Board, summarised the grounds of the decision 
in Styles’ case as follows (p. 419): 

“,,.From these quotations it appears that the exemption was based on (1) the identity of 
the contributors to the fund and the recipients from the fund, (2) the treatment of the company, 
though incorporated, as a mere entity for the convenience of the members and policy holders, 
in other words, as an instrument obedient to their mandate, and (8) the impossibility that cantri- 


1 (1982) 16 T.O. 480, 2 [1948] A.O. 405, 
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butors should derive profits from contribution made by themselves to a fund which could only 
be expended or returned to themselves.” 

The Judicial Committee held that none of these grounds was available on the special 
facts of the case before them and, therefore, the principles laid down in Styles’ case 
ae were wholly inapplicable to that case. 

t is clear to us, taking the facts admitted or found in the case before us, that 
the principles of Style’s case, as explained by subsequent decisions noted above, 
can have no application to this case. Here there is no mutual dealing between 
the members tnter se in the nature of mutual insurance, no contribution to a 
common fund put up for payment of liabilities undertaken by each contributor 
to the other contributors and no refund of surplus to the contributors. There 
being no mutual dealing, the question as to ‘the complete identify of the contri- 
butors and the participators need not be raised or considered. Suffice it to say 
that in the absence, as there is in the present case, of any dealing between the 
members tnter se in the nature of mutual insurance, the principles laid down in 
Styles’ case and the cases that followed it can have no application here. The 
principle that no one can make a profit out of himself is true enough but may in 
its application easily lead to confusion. There is nothing per se to prevent a 
ene from making a profit out of its own members. Thus a railway company 
which earns profits by carrying passengers may also make a profit by carrying 
its shareholders or a trading company may make a profit out of its trading with 
its members besides the profit it makes from the general public which deals with 
it but that profit belongs to the members as shareholders and does not come 
back to them as persons who had contributed them. Where a company collects 
money from its members and applies it for their benefit not as shareholders but as 
persons who put up the fund the company makes no profit. In such cases where 
there is identity in the character of those who contribute and of those who parti- 
cipate in the surplus, the fact of incorporation may be immaterial and the incor- 
porated company may well be regarded as a mere instrument, a convenient agent 
for carrying out what the members might more laboriously do for themselves. 
But it cannot be said that incorporation which brings into being a legal entity 
separate from its constituent members is to be disregarded always and that the 
legal entity can never make a profit out of its own members. What kinds of 
business other than mutual insurance may claim exemption from tax liability 
under s. 10(Z) of the Act under the principles of Styles’ case need not be here 
considered ; it is clear to us that those principles cannot apply to an incorporated 
company which carries on the business of horse racing and realises money both 
from the members and from non-members for the same consideration, namely 
by the giving of the same or similar facilities to all alike in course of one and the 
same business carried on by it. : 

Learned counsel for the company then contends that the carrying on of the 
business of horse racing is not the only function or activity of the company. It 
also runs a club, that is to say, an association of persons who co-operate to provide 
for themselves social, sporting and similar amenities. If the contributions from 
the members of the club exceed the cost of providing the amenities and if the 
surplus is held for the benefit of the members, such lus, according to him, 
is not taxable. For this purpose no distinction, it is a can be made between 
the entrance fees or the periodical subscriptions or any other sum (e.g. admission 
fee, daily or seasonal ) paid by the members forthe right to make use of the ameni- 
ties provided by the club. For the purposes of this argument it is said to be 
immaterial whether the club is an incorporated company or an istered 
association. Finally it is urged that the fact that a club business SSi 
with the public in respect of which tax is payable does not render the club liable 
to tax in t of the difference between the cost of providing amenities for its 
members and the contribution towards this cost which the club takes from its 
members either by way of subscription or of c for the use of club amenities. 
. The advantage of a member, it is pointed out, is that he can meet his fellow 

members in the members’ enclosure without having to rub his shoulders with 
- the members of the public who have no right of entry in the members’ enclosure 


a% 
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and he can also have the various other amenities provided exclusively for members 
which are listed in the supplementary statement of the case. Reference is made 
by learned counsel to several club cases, English and Indian, and other cases in 
support of his contentions. Styles’ case and other cases of mutual dealing have 
already been dealt with and need not be referred to again. It will suffice now to 
examine the club cases. - 

The earliest club case cited before us is that of Carlisle and Silloth Golf Club v. 
Smith. In that case the club was an unincorporated association of members 
who paid subscriptions and became entitled to play on the golf links of the club. 
There was no question of division of profits. Under the lease between the club 
and its lessors the club was bound to admit visitors on payment of “green fees”. 
The only question was whether the profits arising out of the ‘green fees” collect- 
ed from outsiders were taxable. In course of his judgment Buckley L. J. referred 
to Styles’ case and said that a man could not make a profit or lossout of himself 
and that that was the ground of decision in Styles’ case. Itshould not, however, 
be overlooked that the question whether the profits arising out of the members’ 
subscription were assessable or not was not in issue in that case at all. That 
decision, therefore, does not help the company in this case. 

In the Calcutta Turf Club v. Secretary of State for 'India? the assessee was an 
unincorporated club. It was held that the club carried on business within the 
meaning of the Excess Profits Duty Act (X of 1919) and was liable to pay tax in 
respect of money received from the public by way of entrance fees to the stand, 
entry fees for race horses, book makers’ license fees and percentages of the 
totalisator. There, as in the Carlisle and Silloth Golf Club case (supra), no question 
was raised as to the taxability of moneys paid by the members of the clubs. 

The case of United Service Club, Simla v. The Crown? has been strongly 
relied on by learned counsel for the company. There the club was an incorpo- 
rated company. It had no dealings with outsiders and derived no profit from 
outsiders. The question was directly raised as to whether the income derived 
from its members was taxable profit. It was held, on the authority of Styles’ 
case and the Carlisle & Silloth Golf Club case, that under the English law the income 
derived by a society or club from its members was not liable to tax and that the 
same principle should be followed in India. The proposition so broadly stated 
overlooks the real grounds of the decision in Styles? case as explained in later 
cases and cannot be accepted as an accurate statement of the English law. In 
Carlisle & Silloth Golf Club case as in the Calcutta Turf Club case, as already 
stated, the question of the taxability of the moneys received from members was 
not in issue at all. In this case, namely, in the United Services Club case 
there was no dealing between the company and the outside public at all and the 
surplus was derived by the club only out of its dealings with its members. There 
was no mutual dealing between the members inter se and there was no question 
of distribution of any lus amongst the members and, therefore, there could be 
no question of identity of contributors and eae and as such the company 
could not claim exemption from tax under the principles of either of the two cases 
relied on by Martineau J. His decision can only be supported on the ground 
that the club did not really carry on any business with its members with a 
view to earning profits and, therefore, the surplus of receipts from the members 
over the expenditure could not be said to be profit of any business which could 
be assessed to tax. 

The next case is what is known as the Eccentric Club Caset (Inland Revenue 
Commissioners v. .Westleigh Estates Co.; Same v. South Behar Ry. Co.: Same v. 
Eooentric Club, Lid.) In that case a company limited by guarantee carried on a 
social club, its objects being to promote social intercourse amongst gentlemen 
connected (directly or indirectly) with literature, art, music, the drama, the 
scientific and liberal professions, sports and commerce, to establish a club and 
generally to afford to members the usual privileges and advantages of a club, to 
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sell and deal in or arrange for supply of all kinds of provisions and refreshments. 
By its memorandum of association the profits made by it were not distributable 
among its members either before or even after its winding up. Payments were 
made by the members for services they received at the club premises, e.g. the 
provision of meals, ete. The company’s account showed a surplus of income 
over diture. There was no receipt in the nature of trade from non-members. 
It was held by the Court af Appeal that the company was not carrying on any 
undertaking of a similar character to that of a trade or business within the meaning 
-~ of 8, 58 (2)(A) of the Finance Act, 1920. Warrington L. J. observed at pp. 421- 
:, 422 of the report in Law Report series :— 

Sw “...Tho club proprietor, whether an individual of a company, carries on a business with a 
view to profit as an ordinary commercial concem. This the present company certainly does 
not do. J think the proper mode of regarding the company in the present case is as a convenient 
instrument for enabling the members to conduct a social club, the objects of which are immune 
from every taint of commerciality, the transactions of sale and purchase being merely incidental 
to the attainment of the main object. What is in fact being carried on, putting technicalities- 
aside, isa members’ club and not s proprietary club, nor any undertaking of a similar character.” 
There was in that case no carrying on of any business with any outsider. The deal- 
ings with members were really not in the way of any trade or business and it is only 
on that basis that the profits were held not to fall within the Finance Act. The? 
position of the company in the United Services Club case (supra) was similar and, as 
already stated, that decision can be supported only on this principle. 

The case of Dibrugarh District Club, Ltd., In re? is, if anything, man the com- 
pany. There an incorporated company carried on a club for the benefit of such 

ns as might become members. Under the articles, of association no share- 
kolder was entitled to the benefits and privileges of the club unless he was elected 
as a member. All shareholders were not members and all members were not share- 
holders. Profits were distributable only amongst the shareholders every year. 
It was held that the company was assessable on the full amount of its profits 
derived from shareholder members as well as from non-shareholder members as 
the company was not a mutual trading*society making quasi profits by trading 
with its own members and returning such profits to its members. The absence 
of identity between the contributors and participators was quite obvious. The 
case of The Maharaj Bag Club Lid. v. Commissioner of Income Taw (C. P. & Berar)’ 
follows the Dibrugarh Club case and carries the matter no further. 

In The Commissioners of Inland Revenue v. The Stonehaven Recreation Ground 
Trustees? a recreation ground with facilities for tennis, bowls etc. was held on lease 

- and managed by 9 trustees. Admission to the ground was by daily, fortnightly, 
monthly or season tickets issued to any applicant. Of the 9 trustees 6 were elect- 
ed by the season ticket holders and the remaining by the Local Town Council. 
The trustees were held assessable as carrying on a trade. The position of the 
trustees was akin to that of the owner of a proprietary club who carried on the club 
with a view to earning profits. 

The National Association of Local Government Officers v. Watkins (H. M. Inspector 
of Tawes)* was concerned with an unregistered trade union having for its object the 
protection of the interests af employees in Local Governments and the promotion 
of the physical and social welfare of its members. The Association purchased 
an exsiting holiday camp to provide cheap holiday facilities for its members. 
Bookings were, however, for a short time accepted from non-members who had 
previously used the camp. By its rules the property of the Association belonged 
to the members and its profits enured for all members as a whole and not only for 
those members who used the camp. The Association contended that its liabili 

~should be confined to the profits made from non-members. The Crown claim 
on the other hand, that as the users of the camp were not identifiable with the 
whole membership there was no mutual trading and the whole of the profits had 
been properly assessed. Finley J. gave effect to the contentions of the Assooia- 
tion. The learned Judge laid emphasis on the fact that the Association was not a 
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registered body and that, therefore, the property was the property, not of the 
Association but of the members themselves and that as the members owned the 
whole they had a right to participate in the whole and, therefore, there could not 
be any trade between the Association and a member or any sale to a member. 
The two decisions of the Judicial Commissioner’s Court, namely The Commissioner 
of Income Tag, Bombay v. Karachi Chamber of Commerce! and I. T. Commr. v. I. M. 
Association? were concerned with mutual dealings between members who had put 
up money for their mutual benefit. The surplus went to them not as shareholders 
but as persons who-had contributed in excess and was in no sense a profit and could 
not, therefore, be brought to charge. 


As already stated, in the present case there is no mutual dealing between the © Ta 


members inter se and no putting up of a common fund for discharging the common 
obligations to each other undertaken by the contributors for their mutual benefit. 
On the contrary, we have here an incorporated company suthorised to carry on an 
ordinary business of a race course company and that of licensed victuallers and re- 
freshment purveyors and in fact carrying on such a business. ‘There is no dispute 
that the dealings of the company with non-members take place in the ordinary 
course of business carried on with a view to earning profits as in any other com- 
mercial concern. It is further admitted that some of the dealings of the company 
with its members take place in the ordinary course of business and the profits arising 
out of those dealings, e.g. the fourth item of receipt of Rs. 82,490 are taxable. The 
company gives to its members the same or similar amenities as it gives to non-mem- 
bers, namely, the use of an unreserved seat in a stand, the facility to watch the races 
and to bet on the horses in the races, use of the totalisator in that stand and the 
facility for refreshment. In fact the daily ticket fee for admission into the mem- 
bers’ enclosure is exactly the same as that for admission into the first enclosure to 
which the public have access. The only difference is that a separate enclosure with a 
separate totalisator is provided for the members where they can meet their fellow 
members and not be disturbed by the intrusion of non-members. This privilege 
is referable to their membership of the company for which they pay an entrance 
fee on their election as members and for which tie pay the periodical subscriptions 
both of which are not sought to be brought to ; e rest of the facilities 
mentioned above which the members get are in substance the same as those en- 
joyed by the public. Those facilities are given to members and non-members 
alike for a price. The character of the charges made on members is precisely the 
same as or is similar to that of the charges made on non-members, for the company 
receives moneys from both members and non-members in return for the same or 
similar facilities given to both in the course of one and the same business. The 
dealings in both cases disclose the same profit earning motive and are alike tainted 
with commerciality. In the circumstances, all the four items of receipts from 
members must be taken into account in computing the total income of the company. 
The fact that the company has‘so long enjoyed exemption from taxation is neither 
here nor there, for there can be no question of acquiring any prescriptive right to 
exemption from taxation. 

- The second question need not detain us one The answer to that question 
depends on a true construction of s. 10(6) of the Act. What isthe meaning of 
“a trade or professional or similar association”? Does this company come within any 
of those descriptions? It is certainly not a professional association. Learned 
counsel for the company contends thata “trade association” is not the same thing 
asa “trading association”. According to Webster’s New International Dictionary, 
2nd edn., p. 264, the meaning of a ‘‘trade association” is an association of trades- 
men, businessmen or manufacturers for the protection and advancement of their 
common interest. In our view the company before usis nota “trade association” 
in this sense although it carries on a business. In this view of the matter it is 
unn to discuss the further question whether the facilities or amenities 
given by the mmay to its members may be regarded as “‘services’”’ within the 
meaning of s. 10(6). We are of opinion that s. 10(6) has no application, for 


1 [1940] Kar. 140. 2 [1940] ALR. Sind 58. 


768 THA BOMBAY LAW BEPORTSR. - [VOL LVI: 


the company is not a trade or professional or similar association within the meaning 
of that sub-section. 

The result, therefore, is that we hold that all the items of receipts from mem- 
bers referred to in the questions were received by the company from business with 
its members within the meaning of s. 10(Z) and that none of them was received 
by the company as a trade, professional or similar association within the meaning of 
s. 10(8). our judgment the High Court should have answered question No.. 
1 in the affirmative and question No. 2 in the negative. The appeal is allowed and 
we award to the Commissioner of Income-tax the costs of this appeal and those of 


the proceedings in the High Court. 


Agent for appellant: G. H. Rajadhyaksha. 
Agent for respondent: Rajinder Narain. 


Appeal allowed. 


Present: The Hon'ble Mr. Mehr Ohand Mahajan, Ohtef Justico, |Mr. Justice Mukherjea, 
Mr. Justices Das, Mr. Justios Bose, and Mr. Justice Ghulam Hasan. 
NOOR MOHAMMAD ALI MOHAMMAD v. THE STATE OF BOMBAY.* 
Influs from Pabiston Conirol Act (XXIII of 1949), Soo, 7—Constitudion of India, 1950, arts. 13(1) 
and 19(1) (e}—Etght of oitisen of India to reside and settle in any part of the territory of India— 
—Whether s. 7 ts void. Í 
Section 7 of the Influx from Pakistan Control Act, 1949, is vord under art. 18(7) in so 
far as ib conflicts with the fundamental right of a citizen of India under art. 19(1)(0) of the 
OCanstitation of India. = 
Bo held by Mahajan O. J.. Mukherjea J., Bose J., and Ghulam Hasan J., Das J. dissenting. 

Werr of mandamus. 

The petitioner Noor Mahommad Ali Mohammad alleged that he was a citizen 
of the Indian Republic by birth. He lived in the village of Kanodar in the district 
of Palanpur. : 

In July 1948 the petitioner went to Karachi (West Pakistan) on a short visit. 
He applied to the High Commissioner for India in Pakistan and obtained from 
him on July 28, 1948, a Semper permit enabling him to return to India 
for a period of three months. The petitioner next applied for cancellation of the 
temporary permit after his return to India; but as the pons of three months 
expired on October 80, 1948, he was prosecuted and fined for overstaying in India 
after the expiry of the temporary permit. 

ing the pendency of the above proceedings, the petitioner applied to the 
District Magistrate of eee for a certificate of identity, which was given to 
him on February 26,1949. It was in the following form :— 
“Certified that Mr. Noormshommad Alimahommad is a resident of Kanodar village, Banas- 
Kantha district, Bombay Provinoe, and as such is an Indian National.” 

On May 80, 1949, the petitioner also applied for, and obtained from the Commis- 
sioner of Police, Bombay, a “No objection” certificate to the effect that the 
petitioner was an Indian National and that there was no objection to his return 
to India from West Pakistan. It ran: 

“This is to certify that Noormsahomad Alimahomed is proceeding to West Pakistan on a 

“Ho has produced before me sufficient evidence establishing his claim to Indian citizenship 
and permanent residence in Greater Bombay, and there is no objection to permit being granted 
to him for permanent return to the Indian Union alone.” 

Meanwhile, on May 10, 1949, he went to Karachi on a tempo permit granted 
to him by the Permit Officer to the Government of Pakistan in Bombay. While 
in i he obtained a permit on June 18, 1949, from the High Commissioner 
for India in Karachi and under cover of the permit returned to India on 
June 21,1949. He settled down in the village of Kanodar. 


“Decided, February 15, 1954. Oriminal Appeals Nos. 66 and 65 of 1952. 
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On January 28, 1950, the petitioner applied to the Collector of Bombay under 
art. 6 of the Constitution for registration as a citizen of the Indian Republic. 
The Collector replied, on February 18, 1950, as follows: 


“I have to state that, if you went to Pakistan for a short period, on a temporary permit, 
it is not considered as ‘migration’ within the meaning of art. 7 of the Constitution of India and 
as such an application under s. 6(b)(##) does not lie .” 

On January 14, 1950, an order was passed against the petitioner in the 
following terms : 

“Whereas Government of India Ministry of Relief and Rehabilitation, New Delhi, under 
r. 29 of the permit system Rules, 1949, has cancelled the permanent permit 108/10253 in the 
name of Mr. Alimahommad Dossan by the High Commissioner for India in Pakistan, I, B. D. 
Buch, District Supermtendent of Police, Banaskantha, hereby direct Mr. Noormahommad 
Almahommad of the Kanoder Village under Palanpur Taluka, holder of the permanant 
permit No. 103/10257 to leave India immediately. Non-compliance of the order will entail 
prosecution under s. 5 of the Influx from Pakistan Control Act, 1949.” 

The petitioner thereupon applied (No. 499 of 1950) to the High Court of Bombay, 
under art. 226 of the Constitution of India against the above order. The petition 
was heard on April 20, 1951, when counsel for Government gave an undertaking 
that no action would be taken under the inpugned order and that a new order 
properly’ framed would be issued. 

ise iit a fresh order was issued, under the signature of the District, 
Magistrate of Banas Kantha on July 24, 1951. It ran thus: 

“I have the honour to invite your attention to the decision of the Hon’ble the High Court, 
of Judicature in its Criminal Application No. 490 of 1950 and [to state that in case you fail to 
remove yourself from India on or before August 4, 1951, and to state that in case you fail to 
remove yourself from India an or before August 4, 1951, action under s. 7 of the Influx fram Pakia- 
tan (Control) Act, 1949, will be taken against you on or after August 4, 1951. 

You are liable for physical removal out of India in view of the Notification No. I(65-By 
49 N. & L, dated the 8th February 1949, issued by the Government of India in the Ministry of 
Relief and Rehabilitation since you have obtamed your permit hy subterfuge inasmuch as you 
obtained a No Objection certificate from the Commissioner of Police, Bambay, by suppressing 
the fact that you were in India on a temporary permit issued by the High Commissioner for 
India in Pakistan the penod of which had expired and also the fact that your request for permis- 
sion to stay permanently in India had been refused by the District Magistrate, Banaakantha.’’ 

On July 25, 1951, the petitioner applied to the High Court of Bombay for a 
writ of mandamus [requiring the Government of India or its officers (respondents) 
to withdraw the above order, for a writ of prohibition against the ndents from 
enforcing the order, for an order that the provisions of the Influx, from Pakistan 
Control Act and the rules passed thereunder in so far as they are inconsistent 
with and which curtail, abridge and restrict the rights of a citizen as guaranteed 
by art. 19 (d) and (e) of the Constitution of India were illegal and void, and for 
other incidental reliefs. : - 

The petition was heard by ae C. J. and Gajendragadkar J. on April 9, 1952, 
when their Lordships dismissed the application and delivered the following judg- 
ment. 


Cuacia C. J. This petition challenges an order made under s. 7 of the Influx 
from Pakistan Control Act 1949, and the contention of the petitioner is that 8. 'F 
is void inasmuch as it contravenes the provisions of Part II of the Constitution. 

The petitioner came to India from Pakistan on a temporary permit. His permit 
Pae on October 80, 1948. He was prosecuted for overstaying in India and 
was convicted. He then applied to the District Magistrate, Palanpur, for obtain- 
ing a certificate of identity to enable him to return to India on a permanent permit 
in the first week of March 1949. The District Magistrate issued a certificate in 
the following form: 

“The petitioner is a resident of Kanodar village, Banaskantha District, Bombay Provinoe, 
and as such is an Indian national.” 
With the help of this certificate he approached the Pakistan Permit Officer in 
L. R,—48 
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Bombay and asked for the aang rl permit to proceed to Pakistan. But as the™ 
certificate issued by the District Magistrate of Palanpur was not in conformity 
with the rules under the Influx from Pakistan Act, the permit was refused, There- 
upon the petitioner made an eee to the Commissioner of Police, Bombay, 
fora certifi cate of identity and Commissioner of Police issued a certificate that 
the petitioner was proceeding to Pakistan on a temporary visit, that he had pro- 
duced evidence before him to establish his claim to Indian citizenship and per- 
manent residence in Greater Bombay, and there was no objection to permit ae 
granted to him for permanent return to the Indian Union. On the strength o 
this certificate he obtained a permanent permit from the High Commissioner for 
India in Pakistan and returned to India. It was then discovered by the Govern- 
ment, as alleged in the affidavit of the District Magistrate, Banas Kantha, that 
he failed to reveal the fact to the Commissioner of Police that he had come to India 
on a temporary permit and that the certificate of the Commissioner of Police was 
issued on the assumption that the petitioner was a national of India who was pro- 
ceeding to Pakistan for the first time. He was entirely unaware of the fact that 
his stay in India was on the basis of a temporary permit issued to him. The 
Government of India, Ministry of Rehabilitation, issued an order under r. 29 
cancelling his permanent permit and he was asked to leave India immediately, 
and thereupon the District Superintendent of Police, Banas Kantha, served him 
with an order dated January 14, 1950, intimating to him that the permit had been 
cancelled and he must leave India immediately. He thereuopn filed a criminal 
application in this Court, paak No. 499 of 1950. On that application counsel 
appearing for the State of Bombay agreed that action for physical removal of.the 
Goes would not be taken without serving on him a notice and giving him suf- 

cient time for carrying out the requisition under the notice. Thereafter a notice 
was served by the District Magistrate, Banas Kantha, calling upon the petitioner 
to leave India within fifteen days, and it is this order which is being challenged 
on this petition. 

Now, turning to the Influx from Pakistan Act, the Act was passed to deal with a 
grave emergency that arose on the partition of India, and consequent migration of 
population from and to the two Dominions, and this particular Act was passed in 
order to control the admission into, and regulate the movements in India, of persons 
from Pakistan. Section 8 provides that no person shall enter India from any 
place in Pakistan, whether directly or indirectly, unless he is in possession of a 
permit, or has got a valid passport, or is exempted from being in possession of a 
permit. Section 4 gives power to Government to make rules. Section 5 is the 
penal section which provides for penalties for entering India in contravention of 
8. 8, or having en India contravenes the provisions of any rule made under s. 4, 
or commits a breach of anv of the conditions of his permit. Sub-clause (2) of that 
section penalises a person who, in any statement made by him in pursuance of 
any of the provisions of this Act or of any rules made thereunder, ishes any 
information, which is false and which he either knows or believes to be false or does 
not believe to be true. Section 6 is not material. Section 7 invests the Central 
Government with the power to’ direct the removal from India of any person who 
has committed, or against whom a reasonable suspicion exists that he has com- 
mitted, an offence under the Act, and if this power is exercised, which can be 
exercised by a general or special order, any officer of the Government has been 
given all reasonable powers necessary to enforce such direction. 

Now, it is clear that s. 7 was intended to confer certain powers upon Govern- 
ment in order to carry out the objects of the Act. Ifa person from Pakistan en- 
tered India without a permit when a permit was necessary, then it was thought 
that it would not achieve the object of the legislation if he was merely punished on 
a prosecution under s. 5. It was necessary to remove him from India as in the 
the first instance he was never entitled to enter India at all. It may also be that a 
person may enter India with a permit which was nota valid permit. He may have 
obtained a permit by making false representations. In the eye of the law he would 
be entering India without a permit at all, and again in a case like this the power of 
the Government under s. 7 would be exercised to give effect to and enforce the 
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provisions of the Act. There may also be a case where a man may be allowed to 
enter India on a temporary permit. The permit before it expired may be converted 
into a permanent permit or on the other hand it may not be so converted. If 
it was not so converted, the result would be that the man entering India on a 
Ea he ermit would be without ay pomi and would be in the same position 
as if he entered without a permit. Here again his continuing in India would be 
against the provisions of the Act, and in order to carry out those provisions power 
was given to Government under s. 7. Section 7 may also be looked upon in a 
rather loose sense as a penalty which the executive may impose upon a n who 
contravened any of the provisions of this statute. The judicial Aa Se was 
porad by 8.5, butover and above that judicial punishment the islature con- 
erred upon the Government the power to impose in a sense the additional penalty 
of removing the offender from india. 
Now, this seems to be the scheme of the Act, and the question is whether s. 7 
contravenes any of the provisions of Part III of the Constitution. This Act was 
ed before the Constitution was enacted. But even so if any of its provisions is 
inconsistent with the fundamental rights which are incorporated in Part II of the 
Constitution, then to the extent of the inconsistency the Act would be void, and 
what is urged before us on behalf of the petitioner is that s. 7 contravenes the pro- 
visions of art. 19(1)(d) and (e) of the Constitution and therefore s. 7 is void under 
art. 18(1) of the Constitution. Article 19(1)(d) and (e) of the Constitution confers 
upon a citizen the right to move freely ughout the territory of India and to 
reside and settle in an of the territory of India. This is a right which is 
conferred upon every ian citizen, and for the purpose of this petition we are 
ae gra here the petitioner is a citizen who is entitled to this right. The right is 
not an absolute or unqualified right because under sub-cl. (5) an existing law may 
impose, or a State may make a law imposing, reasonable restriction on the exercise 
of this right, and as it is now well settled, every law passed by the Legislature is 
subject to judicial correction in the sense that if it offends against any provision 
of art. 19(2), it is for the Court to see whether the restriction imposed upon the 
particular fundamental right is a reasonable restriction or not. The present 
queen may be approached from two different points of view. Can it be said 
t in this case art. 19 has any application at all? It is clear that art. 19 only 
applies when a person has a right in law to be in India and also when he has not been 
lawfully deprived of his personal liberty. Article 19 presupposes the fact that the 
citizen contemplated by that article can exercise in ee oe various freedoms to 
which art. 19 refers. It is also clear that if a citizen has been lawfully imprisoned 
or has been lawfully detained by preventive detention, he cannot claim to move 
freely throughout the territory of India or to reside and settle in any part of the 
territory of India, because deprivation of his liberty being 1 the very depri- 
vation must carry with it a denial of the rights under art. 19(1)(d) and (e). There- 
fore, the first question really is whether there is anything in Part III of the Consti- 
tution which would prevent the Legislature from legislating about either expelling 
a citizen from India or preventing a citizen from entering India. It is rather 
significant that our Constituent Assembly conférred upon the Union Parliament 
the competence by Entry 19 to legislate about admission into, and emigration 
and expulsion from, India. Therefore, it was within the contemplation of the 
Constituent Assembly that the Union Parliament may pass a law by which a 
citizen could be expelled from his own country. I wish to make it clear that 
competence conferred upon a Legislature is not necessarily synonymous with the 
ower to pass a particular legislation without offending any provision of the 
Constitution, What I mean is that although a Legislature may have legislative 
competence to legislate upon a certain topic, its competence may be circum- 
scribed by the provisions contained in Part of the Constitution. But whether 
such a law would violate any provision of the Constitution or not is not necessary 
to consider at present. We are only indicating the fact that the Constituent 
Assembly did contemplate the Union Parliament legislating about expulsion of 
citizens from the country. : 
We mightalso look at the passport law of this country and of all civilized coun- 
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tries. Under the passport law, no citizen can enter India without a valid pass- 
port, and today practically every country in the world has similar provision of law, 
and I do not think it has ever been suggested or it can be that a law 
by which a citizen who hae left his country can only return on the production of a 
valid passport is a law which in any way contravenes the fundamental rights of a 
citizen. It is to be noted that the Passport Regulations do not totally prohibit 
a citizen from entering his country if he succeeds in getting a valid passport. He is 
entitled to enter his country and similarly under the Act we are ponders Oe 
is no total prohibition against an Indian citizen returning to his country who left 
for Pakistan some time back. His right to enter India is conditioned by his obtain- 
ing a valid permit under the rules framed under the Act. It is rather significant 
to note that even under the Passport Act under s. 5 power is given to Government 
to remove any person from British India who contravenes any rule made under 
8.8. Of course, it may be that if s. 7 is void, s. 5 of the Passport Act may equally 
be void. The only reason for drawing attention to s. 5 is that s. 7 contains a pro- 
vision of law which is not something exceptional or a novel encroachment upon 
the liberty of the subject. Therefore, it seems that just as s. 8 of the Passport 
Act was intended as a consequential piece of legislation to carry out the purposes 
-of the Passport Act, equally so s. 7 of the Influx from Pakistan Act was intended as 
a consequential piece of legislation to carry out the provisions of the Influx from 
Pakistan Act. it there is nothing in the Constitution, as we think there is not, to 
prevent the Legislature from legislating about conditions on which a person can 
enter India, there seems to be no reason why consequential legislation to give effect 
to that should be contrary to the provisions of the Constitution or should affect the 
fundamental rights guaranteed to the citizen. Logically itis difficult to distmguish 
between the right of the Legislature to prevent a person entering India and the 
right of the Legislature to remove a person who has entered India contrary to the 
Passport or Permit Regulations. Our attention was drawn to art. 21. It is doubt- 
ful whether removing a person from India would constitute deprivation of his 
nal liberty. It is possible to take the view that the deprivation of personal 
_ liberty ref to in art. 21 refers to a total deprivation such as is brought about 
either by imprisonment or by preventive detention. But even if art. 21 were to 
apply and if the view was posable that when a citizen is prevented from living in 
his own country he is deprived of his personal lib , even so the deprivation may 
be considered to be according to the procedure established by law because the de- 
privation is not by an executive flat but it is by an order of the executive which 
could be supported by law passed by a competent Legislature. 


Attention might also be drawn to the judgment in A. K. Gopalan v. The State! and 
the view taken by the learned Chief Justice with regard to art.19. The view taken by 
the learned Chief Justice was that inorderto attract art.19 the legislation must be 
directly in t of one of the subjects referred to in art. 19, but if the right of 
the subject is indirectly affected as a result of legislation which is on another topic 
altogether, then art. 19 cannot be invoked by the citizen. If one were to apply 
that test, the legislation we are considering is directly and substantially for the 
purpose of reverie influx of persons from Pakan and althoughitmay indirectly 
affect the liberty of the subject, it does so only indirectly and because s. 7 has been 
enacted in order to give effect to the provisions of the Act. But let us also approach 
the matter from the other point of view, and we will assume for the purpose of this 
argument that art. 19 does apply and that we have got judicially to determme 
whether the restriction placed: upon the freedom of the citizen under sub-cls. (d) 
and (e) is a reasonable restriction. Ifweareright in the view that we take that s. 7 
was enacted in order to enable the Legislature to carry out the object underlying 
the Influx from Pakistan Act and to give effect to the substantive provisions con- 
tained in s. 8, then it is difficult to understand how it could be contended that the 
restrictions embodied in s. 7 are not reasonable restrictions. We may point out 
that this Court has taken the view that s. 8 of the Act applies both to citizens and 
non-citizens ; in other words, the provision that a citizen may be prevented from 
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entering India from Pakistan without a permitis a valid provision and doesnot offend 
against any of the fundamental rights contained in the Constitution. Once that 
view is taken, then we are really dealing ins. 7 with a provision of the law which is sub- 
sidiary to and consequential upon what the Legislature has provided in s. 8 of the 
Act. IfI may repeat, if the islature could validly provide for Indian citizens 
from Pakistan being admitted into India, the i lature could equally validly 
provide that Indian citizens from Pakistan who have entered India without a per- 
mit or with an invalid permit or with a permit which has ceased to operate should 
be removed from this country. 


_ Our attention was drawn to several decisions bearing on this point. There 
isa judgment of Mr. Justice Tendolkar in 4min Miyan Bads v. State 
of Bombay’ where the learned Judge has taken the view thats. 7 is not void. 
e agree with the view taken by the learned Judge though not necessarily 
for the same reasons. Then there is a judgment of the Allahabad High Court 
before which an order under s. 7 was challenged. That case is Shabbir Husain 
v. U. P. State?. The learned Ju of that Court did not hold that s. 7 or the 
rules made under the Act were void, but they held that the order made purporting 
to remove a citizen of India from India was a void order. In that case the peti- 
tioner had come to India on a temporary permit and according to the authorities 
the temporary permit expired and thereupon an order was issued for the removal 
of the petitioner under s. 7. Mr. Justice Dayal who delivered the main judgment 
took the view that the temporary permit had not come to an end and the petitioner 
had not contravened the conditions of his permit by staying on in this country. 
Having taken that view, he wenton to consider the position under the Constitution. 
The learned Judge had no doubt that the provision requiring a person entering the 
territory of India from Pakistan to have a proper permit with him is a reasonable 
restriction on the exercise of his rights, but the learned Judge was not satisfied that 
the condition that after entering the territory of India he has to move in a certain 
manner and should leave the country after the period mentioned in the permit, 
could be said to be a reasonable restriction on the exercise of the aforesaid rights 
of citizens. With very gat respect, as we have just pointed out, it is difficult 
to understand in principle what is the difference between the two positions. We 
can understand a view being taken that not only s. 7 but s. 8 also is void as offend- 
ing against the fundamental rights of the citizen. But if once it is conceded that 
8. 8 is valid and restrictions can be placed upon the entry of the citizen into India, 
then as pointed out it must follow as a logical corollary that the Legislature would 
be entitled to make provisions in law in order to carry out the provisions contained 
in s. 8. The learned Judge has also taken the view that under some of the rules 
framed, the conditions which were imposed about movements of the petitioner 
after he entered India under a temporary permit, were not justified by the said 
rules. He, therefore, held that the rules in question were valid, and the conditions 
sapere were invalid. Apparently the learned Judge seems to have assumed that 
under s. 7 it is possible to make a valid order which cannot be challenged as it is 
equally possible to make an order which can be challenged, as it was successfully 
challenged in the case before the Allahabad High Court. But in with respect, 
this view overlooks the fact that in Romesh Thapper v. The State of Madras’, 
Mr. Justice Sastri, as he then was, laid down that (p. 608) : 
‘*...Where a law purports to authorise the imposition of restrictions on a fundamental 
right in language wide enough to oover restrictions both within and without the limits of consti- 
. tutionally permissible legislative action affecting such right, itis not possible to uphold it even 
so far as rt may be applied within the constitutional limits, as it is not severable. Bo long as 
the possibility of its being applied for purposes not sanctioned by the Constitution cannot be 
ruled out, ib must be held to be wholly unconstitutional and void.” 
Therefore, if it is possible for the executive to exercise the power under s., 7 for & 
purpose not sanctioned by the Constitution and therefore unconstitutional, it 
would not merely be the exercise of that particular power which would be bad, 
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but the whole provision of law investing the executive with that power would be 
bad, and therefore if this be the correct test, then it would not merely be a parti- 
cular order made under s. 7 which would be bad but s. 7 as a whole would be un- 
constitutional. But agam with respect, the Allahabad High Court has not gone 
to the length of holding that that section is itself unconstitutional. 

Then there are two judgments of the Nagpur High Court. The first is Moham-. 
madx. High Commissioner for India in Pakistan’, and what was decided by the Nag- 
put High Court in that case was that the power to cancel a permit was implicit 
In a power to grant one, and that r. 29 of the Permit System Rules which enables 
the authorities to cancel a permit was intra vires. Strictly the judgment on art. 19 
is obiter, because the Court held that applicants Nos. 1 and 2 migrated to Pakis- 
tan and they could not be deemed to be citizens of India, and applicant No. 8 
was the wife of applicant No. 2. The more direct decision is reported in the same 
volume at p. 552 (Atau Raheman v. The State?). In that case a person was convicted 
for an offence under s. § end an order was made against him under s. 7, and the 
Court held that the provisions of s. 7 were not unconstitutional. With respect 
to the Nagpur High Court, we find a little difficulty in accepting the argument 
on which this judgment is based. The judgment was mainly based on art. 11 
which provides that full power is given to Parliament to make any provision with 

to the acquisition and termination of citizenship and all other matters re- 

lating to citizenship. Ifs.7 were to béread as terminating citizenship, then no fur- 
ther difficulty would arise. But the whole gist of the argument of the petitioner is 
that he continues to remain a citizen under the Constitution and therefore he is 
entitled to invoke art. 19 in his favour. Until citizenship is actually terminated 
a citizen cannot be denied the rights conferred upon him by the Constitution, and 
therefore, with respect, to argue that because Parliament could terminate citi- 
zenship therefore it could limit the rights of citizenship is to overlook the fundamen- 
tal rights conferred upon the citizen under art. 19. e Constitution does not con- 
jennie a limited citizenship or a semi-citizenship. If a person is a citizen, he has 
all the rights which any other citizen ha3 under the Constituion, and art. 10 ex- 
pressly provides that 

“every person who is or is deemed to be a citizen of India under any of the foregoing provi- 
sions of this Part shall, subject to the provisions of any law that may bs made by Parlament, 
continue to be such citizen.” : 
Therefore, the real question that we have to consider is not in the light of art. 10 
or art. 11, but whether the petitioner who is assumed to be a citizen for the purpose 
of this case is entitled to the protection of art. 19, and if he is so entitled, whether 
the restriction imposed upon his right is a reasonable restriction under sub-cl.(d) 
of art. 19. 

Then there is a judgment of the East Punjab High Court in Criminal Writ No. 147 
of 1951. Chief Justice Weston, who delivered the ju ent m that case, took 
the view that pad elas of removal or banishment given by s. 7 cannot be invoked 
against citizens of India. He took the view that s. 8 applied to all persons, but 
that cannot justify a citizen’s removal even though his entry may be contrary to the 
provisions of the Act. The learned Chief Justice, with respect, failed to consider 
what was the nature of the provision contained in s. 7 of the Act and he also failed 
to consider whether, if s. 7 was consequential and intended to carry out the pro- 
visions of the Act, s. 7 would be bad although s. 8 was constitutional. 

Reliance has also been placed upon art. 20(2), and it has been upon us that 
if a person has been convicted under s. 5,it would be imposing an additional punish- 
ment upon him in respect of the same o-fence, and therefore the provision of s. 7 ~ 
would offend against art. 20(2) of the Constitution. Article 20 (2) prohibits what 
we might describe as more than one trial in respect of the same offence. It embodies 
the well known principle that no man shall be tried more than once for 
the same offence, and the language af art. 20(2) is that no person shall be prosecuted 
and punished for the same offence more than once. Under s. 7 there is no prose- 
cution with regard to any offence and therefore necessarily there is no punishment 
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as contemplated by art. 20(2). If the provision of s. 7 is to be looked upon as a 
penalty at all, which is doubtful, it is a penalty imposed by the executive and not a 
sentence by a Court after a judicial trial. Therefore, when the penalty 
is im under s. 7, there is no second trialof the person and there is no contra- 
vention of art. 20(2). 

Our attention has also been drawn to r. 29 which gives absolute discretion to 
Government to cancel a permanent permit. The constitutionality of that rule cannot 
be challenged in this petition because the permit was cancelled under this rule 
before the Constitution came into force, and therefore when the Constitution came 
into force the petitioner was without a valid permit. The position might have been 
different and the position might have had to be considered if the rule was still 
operative after the Constitution came into force and cancellation took place under 
that rule. Then it might have been necessary to consider whether the wide dis- 
cretion given to the executive to cancel a permanent permit was valid and 
constitutional. -As far as this particular case is concerned, the valid permit 
was cancelled because according to the authorities it was obtained on a 
false representation, and therefore apart even from cancellation of the valid 
permit the petitioner would be ruil , if the allegation of the authorities is 
correct, of having committed an offence under sub-cl.(2) of s. 5. Mr. Bootwalla 
has attempted to argue that the statement made by the petitioner to the Com- 
missioner of Police, assuming he made the statement, was not in pursurance of 
any of the provisions of the Act or of any rules made thereunder, which argument 
is in our opinion not tenable. We have looked at the rules and im our opinion it is 
clear that in order ultimately to get a permanent permit from the High Com- 
missioner in Pakistan the petitioner had to obtam a “no objection” certificate 
from the proper authority in Bombay, and the certificate which he obtained from 
the Commissioner of Police was a certificate which was necessary for him to obtain 
in order to get the permanent permit which entitled him to enter India. The 
certificate of the Commissioner of Police itself states that there was no objection 
to the permit being granted to the petitioner for permanent return to the Indian 
Union. Therefore, apart from any question as to the cancellation of the permit 
under r. 29, it is clear on the facts alleged in the affidavit that the authorities were 
entitled to entertain a reasonable icion that the petitioner had committed an 
offence under s. 5(2) of the Act. If the authorities could entertain reasonable sus- 
picion, then they were entitled to act under s. 7 as much as if the petitioner had 
actually committed an offence under s. 5(2). 

The result, therefore, is that the petition must fail and is dismissed. 

We have already held that under s. 7 there is no power in the Government to 
compel a citizen who is to be removed to return to Western Pakistan. The only 
power under s. 7 is to remove him from India. It will be open to the petitioner to 
go to any country other than the Union of India. We would, therefore, permit the 
petitioner within ten days’ time to indicate his choice of the country to which he 
wants to go after leaving India and we direct that the Government would remove 
him to such country as he indicates. If the option is not exercised by the peti- 
tioner within ten days, then it would be open to the Government to remove him 
from India and to put him outside the frontiers of India at any place they find 
convenient. 

On apol 15, 1952, the petitioner applied for leave to appeal to the Supreme Court, 
which leave was granted on 18th idem. 

On June 80, 1952, the petitioner accordingly appealed to the Supreme Court. 


J. B. B. Dadachanji and Z. F. Bootwala, for the appellants, in Criminal 
Appeals Nos. 65 and 66 of 1952. i‘ 

M. C. Setalvoad, Attorney-General for India, and C. K. ee EN: Solicitor- 
General for India, with G. N. Joshi, for respondents Nos. 1 and 2. 


Gaurax Hasan J. [Manasan C. J., MoxneRseEa J. and Bose J., agreeing. | 
This batch of appeals raises a common question of the constitutional validity o 
s. 7 of the Influx fon Pakistan Control Act (XXT) of 1949. Section 8 of the same 
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Act is also assailed on behalf of some of the appellants, but for the purpose of decid- 
ing these ap it will not be necessary to deal with the latter question. 

Criminal Appeals Nos. 65 and 66 of 1952 which are directed against the judgment 
and order of the High Court of Judicature at Bombay in two petitions under art. 226 
of the Constitution praying for the issue of a writ of mandamus requiring the res- 

ndent not to remove them from India on the ground that the impugned s. oe 
is void may be treated as the leading case which will govern the thes Apo 

The facts of each of these appeals are slightly different but they pro ah 
the common assertion that the appellants are citizens of the Indian Republic. 
This fact was assumed in the leading case, but it is not disputed that the status 
of the appellants as Indian citizens in all the cases has not been investigated and 
determined by any of the Courts below against whose decision the appeals have 
been brought. Having heard the learned counsel appearing in support of the 

appeals and the learned Solicitor-General we have reached the conclusion that 
8: 7 is void in so far as it infringes the right of a citizen of India under art. 
19(e) of the Constitution. 

The Act in question received the assent of the Governor-General on April 22, 
1949, and was published in the Gazette of India Extraordinary on April 28. It 
is a short Act containing nine sections. It is intituled an Act to “‘control the 
admission into, and te the movements in, India of persons from Pakistan.” 
The preamble opens with the words “Whereas it is expedient to control the ad- 
mission into, and regulate the movements in, India of persons from Pakistan’’. 

Section 2 (b) defines “officer of Government” as any officer of the Central Go- 
vernment and s. 2(c) defines “ ‘permit’ as a permit issued or renewed or the period 
whereof has been extended in accordance with the rules made under this Act.” 
Section 8 says: 

“No person shall enter India from any place in Pakistan, whether directly or indirectly, unless 

(a) he is in possession of a permit, or 

(b) being a person not domiciled in India or Pakistan, he is in possession of a valid passport 
as required by the Indian Passport Act, 1920 (KX XIV of 1920), or 

(o) he is exempted from the requirement of being in possession of a permit by or in accord- 
ance with the rules made under this Act.” 

Section 4 empowers the Central Government, by notification in the Official Gazette, 
to make rules: 

(a) prescribing the authorities by which and the conditions subject to which permits may 
be issued or renewed or the period thereof extended, the condition to be satisfled by the applicants 
for such permits and the forms and classes of such permite ; 

(b) regulating the movements in India of any person who is in possession of a permit; 

(0) providing for the exemption, either absolutely or on conditions of any person or class 
of persons from the requiremant of being in possession of a permit or from the operation of any 
rule made under the section; and...... r 
Section 5 is the penal section which says 

“Whoever enters India in contravention of the provisions of section 3, or having entered 
India contravenes the provisions of any rule made under section 4, or commits a breach of any 
of the conditions of his permis, shall be punishable with imprisonment for a term which may 
extend to one year, or with fine which may extend to one thousand rupees, or with both.” 
Section 6 confers power of arrest upon an officer of Government. Section 7 is 
as follows :— 

“Without prejudice to the provisions contained in section 5, the Central Government may, 
by, general or special order, direct the removal from India of any person who has committed, or 
against whom a reasonable suspicion exists that he has committed, an offence under this Aot, 
and thereupon any offloer of Government shall have all reasonable powers necessary to enforce 
such direction.” 

Section 8 provides for protection oP ersons Fe eae good faith and s. 9 repeals 
the Influx from Pakistan (Control) Q, of 1948. 

. The use of the word ‘person’ in 3. 7, Smee with the title and preamble of the 
Act, leaves no doubt that the Act applies to citizens and non-citizens alike. So 
far as a non-citizen is concerned, it is not contended before us that the executive 
Government has no authority to direct his removal from India, and the only con- 
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tention raised before us is whether the Central Government has any power to direct 
the removal of an Indian citizen on either of the grounds mentioned ins. 7. Section 
7, it is contended, confers upon the Central Government unfettered power to direct 
the removal from India not only of a person who has committed an offence puni- 
shable under s. 5 of the Act but also one against whom a reasonable suspicion 
exists that he has committed such an offence. That an Indian citizen visiting 
Pakistan for any purpose whatsoever and returning to India may be required to 
produce a permit or passport as the case may be before he can be allowed to enter 
the country, may well be regarded as a proper restriction upon entry, but to say 
that if he enters the country without a permit or on an invalid permit or commits 
a breach of any of the conditions of the permit he may, on conviction for such offence, 
. be ordered to be removed from the country, is tantamount to taking away his 
fundamental right porond under art..19(e), “to reside and settle in any part 
of the territory of India”. The order is sought to be supported by the learned 
Solicitor-General on the ground that it falls within exception (5) of art. 19. The 
proposition that the order imposes in the interest of the general public a reasonable 
restriction on the exercise of the right conferred upon an Indian citizen to reside 
and settle in any part of the territory of India is hardly statable. It is possible 
to conceive of an Indian citizen being guilty of serious prejudicial acts such as 
espionage and disloyalty to his country in which case he may render himself liable 
to the gravest penalty which the Government may think fit by law to impose upon 
him, but it would be repugnant te all notions of democracy and op to the 
fundamental rights guaranteed in Part IO of the Constitution to order hi expulsion 
from the country, for to hold otherwise would be tentamount to destroying the 
ight of citizenship conferred by Part II of the Constitution. This result is per- 
missible only by recourse to art. 11 of the Constitution. Again it will be noticed 
that s. 7 imposes the penalty of removal not only upon a conviction under s. 5 
but goes further and brings about the same result even where there is a reasonable 
suspicion entertained by the Central Government that such an offence has been 
committed. The question whether an offence has been committed is left entirely 
to the subjective determination of the Government. The inference of a reasonable 
icion rests upon the arbi and unrestrained discretion of the Government, 
and before a citizen is condemned, all that the Government has to do is to issue an 
order that a reasonable suspicion exists in their mind that an offence under s. 5 
has been committed. The section does not provide for the issue of a notice to 
the person concerned to show cause against the order noris he afforded any oppor- 
tunity to clear his conduct of the suspicion entertained against him. This is 
nothing short of a travesty of the right of citizenship. : 


The learned Solicitor-General argued that the provision must be viewed in the 
back-ground of the events which took place at the time of the partition and the 
unsatisfactory relations existing between India and Pakistan up to the present 
day. Even so the penalty imposed upon a citizen by his own Government merely 
upon a breach of the permit regulations, however serious it may be and, more, 
upon a reasonable suspicion only by the executive authority of his ha violated 
the conditions of the permit is utterly disproportionate to the gravity of the offence 
and is in our opinion indefensible. A law which subjects a citizen to the extreme 
penalty of a virtual forfeiture of his citizenship upon conviction for a mere breach 
of the permit regulations or upon a reasonable suspicion of having committed such 
a breach can hardly be justified upon the ground that it imposes a reasonable 
restriction upon the fundamental right to reside and settle in the country in the 
interest of the public. The Act purports to control admission into and regulate 
the movements in India of persons entering from Pakistan, but s. 7 oversteps the 
limits of control and regulation when it provides for removal of a citizen from his 
own country. To use the language of this Court in Chintaman Rao v. The State 
of Madhya Pradesh and Ram Krishna v. The State of Madhya Pradesh? : 

‘Tho effect of the provisions of the Act, however, has no reasonable relation to the subject in 
view but isso drastic in scope that it goes much in excess of that object.” 


1 [1950] 8.0.R. 759. 
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It may be said that the sentry on guard at any of the check-posts on the frontier 
between the two countries can prevent not only unauthorised entry of a citizen 
by force but can also throw him out if the person has managed to enter ti- 
tiously. Exactly what the sentry’s duties are was not ed before us. ey 
would naturally vary according to the circumstances and the orders which he 
receives, but ordinarily -we apprehend that the duty of a sentry atthe border would 
be to prevent as far as lay in his power unauthorised entry into India. If any 
person claims to have the right to enter, the sentry’s duty would be to hand him 
over to the Commander of the Guard and normally it would be the duty of that 
Commander to hand him over to the proper authority empowered to determine 
the right which he claims. In the case of an chauthorised E entry, ordinarily the 
duty of the sentry is to arrest a man and hand him over to the proper authority 
for punishment and in extreme cases he may have the right to shoot the person who 
does not halt on his command and explain his presence at the outpost. In normal 
circumstances we doubt if the sentry would have the right to forcibly expel a man 
who crosses the border. 


The learned Chief Justice (Chagla C. J.) took the view that s. 7 is consequential 
to s. 8, and held that if s. 8 controlling admission by means of a permit is valid, 
s. 7 must be held to be equally valid. This argument is fallacious. In the first 
place, s. 7 is by no means wholly consequential to s. 8. The first part no doubt 
renders the person concerned liable to removal upon conviction under s.5 but 
further empowers the Central Government to pass the same order independently 
of these provisions even where there is no conviction and a reasonable suspicion 
exists that an offence has been committed. Assuming, however, that s. 7 is con- 
sequential to s. 8, it gives no opportunity to the aggrieved person to show cause 
against his removal. There is no forum provided to which the aggrieved party 
could have recourse in order to vindicate his character or meet the grounds upon 
which it is based. Neither the Act nor the rules framed thereunder indicate what 
pecan is to be followed by Government in arriving at the conclusion that a 

reach of s. 8 or of the rules under s. 4 has taken place. 

In Shabbir Husain v. U. P. State! the Allahabad High Court held that a law 
allowing the removal from a territory of India of any citizen is in contravention 
of-art. 19(1)(d) and (e) of the Constitution and is void in view of art. 18(1). The 
order which was challenged before them was one passed under s. 7 and was set 
aside. 

In Criminal Writ No. 147 of 1951 decided on December 11, 1951, a bench of the 
Punjab High Court (Weston C. J. and Harnam Singh J.), while setting aside the 
order under s8. 7 against a citizen of India who had entered India without a permit 
and was first convicted and then ordered to be externed, observed : : 

“The powers of removal or benishment given by section 7 of the Influx from 

Pakistan (Control) Act, 1949, cannot be invoked against citizens of India. No doubt, she oom- 
mitted an offence under section 3 of that Act which applied to all persons, but that cannot justify 
her removal even though her entry may have been contrary to the provisions of the Act.” 
We are not pre to accede to the contention urged by the Solicitor-General 
that a citizen of India who returns to the country without a permit or without 
a valid permit commits such a grave offence as to justify his expulsion from the 
country. The object of the Act is not to deport Indian nationals committing ‘a 
breach of the permit or passport regulations but merely to control admission in- 
to and regulate movements in India of persons from Pakistan and therefore there 
is no substance in the argument that s. 7 was intended to achieve the objective 
of expelling Indian citizens, by and large, if they brought themselves within the 
mischief of s. 8. 

It was faintly contended that the order of physical removal from India, in ad- 
dition to the punishment imposed under s. 5 of the Act, amounted to what may 
be called “double jeopardy” and is in conflict with art. 20(2) of the Constitution. 
The short answer to this cantention is that there is no second prosecution for the 


1 [1952] ALR. AlL 257. 
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same offence and therefore no question of double jeopardy arises. See Magbool 
Hussain v. The State of Bombay. 

As a result of the foregoing discussion we declare s. 7 to be void under art. 18(7) 
in so far as it conflicts with the fundamental right of a citizen of India under art. 
19(1)(e) of the Constitution and set it aside. The order will, however, operate 
only upon proof of the fact that the ap ts are citizens of India. The case will, 
therefore, go back to the High Court for a finding upon this question. It will be 
open to the Huge Court to determine this question itself or refer it to the Court of 
District Judge for a finding. Parties will be given full opportunity to file affidavits 
or give other evidence which they may wish to produce. 


Das J. I t I am unable to agree with the judgment just delivered. 

Four Criminal Appeals, namely inal Appeals Nos. 65 and 66 of 1952, No. 5 
of 1958 and No. 19 of 1958 and three Criminal Miscellaneous Petitions, namely 
Petition No. 170 of 1952, No. 19 of 1958 and No. 57 of 1958, were posted for hearing 
and were heard by us one after another. In each one of those appeals and petitions 
the appellants or the petitioners, as the case may be, challenged the constitutional 
validity of the Influx from Pakistan (Control) Act, 1949 (Act XXIII of 1949). 

Learned advocate ap ing in support of petitions No. 170 of 1952 and No. 19 
of 1958 asked for leave to withdraw them with liberty to’ file fresh petitions in 
the High Court. Such leave having been given, nothing further need be said 
about those two petitions. 

The facts of each of the remaining appeals and the remaining petition have 
been set out in the judgment just delivered and need not be repeated. Suffice 
it to say that the appellants in Appeals Nos. 65 and 66 of 1952 first came to India 
from Pakistan on temporary permits issued by the High Commissioner for India 
in Pakistan but stayed on after the expiry of the period and were convicted under 
g. 5 of the Act. Later on they returned to Pakistan on a temporary permit issued 
by the High Commissioner for Pakistan in India and eventually came back to 
India on a permanent permit issued by the High Commissioner for India in Pakis- 
tan. That permanent permit was cancelled on the allegation that it had been 
obtained on the strength of a “no objection” certificate which had been obtained 
by them by the suppression of material facts, namely, that they had previously 
come to India on a temporary permit. The appellant in Appeal No. 5 of 1958 
came to India from Pakistan on a permanent permit which was subsequently 
cancelled on the allegation that it had been obtained by fraud. The appellant 
in Appeal No. 19 of 1958 came to India from Pakistan without any permit and was 
prosecuted and convicted under s.5of the Actand later on arres and sent back 
to Pakistan. The petitioner in Petition No. 57 came to India without any permit 
atall. On this petitioner as well as on the appellants orders had been made under 
3. 7 of the impugned Act to the effect that unless they left India within the time 

ified in the respective orders they would be y removed from India. 

ese orders were made on the ground that they had entered India in violation of 

8. 8 of the Act and/orthe rules and order madethereunder. Each of these persons 

claimed that they were citizens of India and complained that the orders made 

against them violated their fundamental rights under Chapter III of the Consti- 
tution of India. 

It will be recalled that on August 15, 1947, there was a partition of India and 
two Dominions were formed under the Indian Independence Act, 1947. A grave 
emergency arose on the partition of India resulting in mass migration of population 
from one Dominion to the other accompanied by riots, arson, murder, rape and 
loot. Intense bitterness and hatred were generated in the minds of the people 
of one dominion against those of the other dominion. Even in one dominion 
there was suspicion in the minds of the members of one community against those 
of the other. In those circumstances the uncontrolled and indiscriminate entry 
of persons, Hindu or Muslim, from Pakistan into India was naturally ed as 
fraught with the possibility of espionage and sabotage, the prevention of w ich was 
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essential for the security of the dominion of India. Further, an uncontrolled entry 
of large numbers of people was calculated to placeand in fact placed a tremendous 
strain on the economy of India and on the law and order situation in the country. 
It was in order to prevent such result that it was necessary to exercise some control 
over such influx of persons from Pakistan into India. Accordingly, the Influx 
from West Pakistan (Control) Ordinance (X VU of 1949) was promulgated on July 
19, 1948, by the Governor-General in exercise of the powers conferred on him by 
8. 42 of the Government of India Act, 1985. The preamble to that Ordinance 
recited that an em cy had arisen which made it necessary to control the ad- 
mission into and te the movements in India of persons from Pakistan. There- 
after the Influx from Pakistan (Control) Ordinance of 1948) was issued on 
November 10, 1948, replacing the earlier Ordinance. This Ordinance applied to 
persons entering into India from both West Pakistan and Kast Pakistan. It ia 
stantially reproduced all the sections of the previous Ordinance 

April 22, 1949, the Influx from Pakistan (Control) Act (XXII of 1949) replaced 
the second Ordinance. Sections 8 and 7 of this Act substantially reproduced the 
provisions of ss. 8 and 7 of the Ordinance. The Permit System Rules of 1948 
were replaced on May 20, 1949 , by the Permit System Rules of 1949. This Act, 
however, was repealed on October 15, 1952, by Act LXVI of 1952. Section 8 of 
this repealing Act, however, expressly preserved the application of s. 6 of the General 
Clauses Act, 1897. Although the Influx from Pakistan (Control) Act, 1949, has 
been repealed and the number of persons who, like the app ts and the petitioners 
before us, are affected by that Act is small, nevertheless the matter has to be 
scrutinised closely, for our decision may conceivably affect the passport regula- 
tions which have replaced the permit system. 

The contention advanced in tise ese appeals and the petition is that ss. 8 and 7 
of the Act have, since the commencement of the Constitution, become void in 
that they violate the fundamental rights guaranteed by arts. 14 and 19(1)(d) and 
(e) of the Constitution. The provisions of these two sections, which have been 
sufficiently set out in the judgment just delivered, will at once show that they 
‘applied to all persons p e from Pakistan, whether they were citizens or non- 
citizens and irrespective of the community to which they belonged or the religion 
which they professed. It will also ap that, as regards citizens, they did not 
touch all citizens but affected only such of them as came from Pakistan, whether 
they were Hindus, Muslims or Christians. It is, therefore, quite clear that the 
Act applied to a small well defined class of persons who were grouped together 
on an obviously reasonable basis of classification as explained in the previous 
decisions of this Court. In this view of the matter no question of unconstitutional 
discrimination can arise at all and, indeed, the plea based on the equal protectiow 
clause of the Constitution has not been seriously pressed. The main contest has 
centred round the Pe ats whether these two section offend against the provisions 
of art. 19(1)(d) and (e) of the Constitution, 

The jena Solicitor-General appearing for the respondents contends that 
those sections are protected by art. 19(5) as being reasonable restrictions on the 
exercise of the rights guaranteed by sub-cls. (d) and (e) of cl. (Z) of that article. 
In State of Madras v. VG. R Row, Patanjali Sastri C. J. observed :— 

“It is important in this context to bear in mind that the test of reasonableness, wherever 
prescribed, should be applied to each indrvidual statute impugned, and no abstract standard, 
or general pattern of reasonableness can be laid down as applicable to all cases. The nature of 
the right alleged to have been infringed, the underlymg purpose of the restrictions imposed, 
the extent and urgency of the evil sought to be remedied thereby, the disproportion of the im- 
position, the prevailing conditions at the time, should all enter into the judicial verdict. In 
evaluating such elusive factors and forming their own conception of what is reasonable, in all 
the circumstances of a given case, it is mevitable that the social philosophy and the scale of 
values of the judges participating m the decision should play an important part, and the limit 
to their interference with legislative judgment in such cases can only be dictated by their sense 
of responsibility and self-restraint and the sobering reflection that the Constitution is meant 
not only for people of their way of thinking but for all, and thas the majority of the elected 

1 [1952] S0.R 507 


19 54.] NOOR MOHAMMAD 0. BOMBAY STATE (8. C.)—Das J. 781 


representatives of the people have, in authorising the imposition of the restrictions, considered 
them to be reasonable.” , ‘ 

The impugned sections have, therefore, to be examined in the light of the above 
observations. 

I find nothing unconstitutional about s. 8 of the impugned Act. It does not 
debar the entry of any person absolutely. It only requires that a person enteri 
India from any place in Pakistan must be in possession of a permit or a vali 

rt or be exempted from such requirements. Passport regulations obtain 
m every civilised country including even those the constitutions whereof confer 
similar fundamental rights on their citizens, e.g. Switzerland (arts. 48-45), Wiemar 
Germany (art. IT), Czechoslovakia (art. 108), Jugoslavia (art. 10), Danzig 
(art. 75) and Albania (s. 202). Such regulations serve to check up the persons 
who enter the territories of the State and are necessary for the safety of the State. 
Seeing that such regulations obtain everywhere and have a definite utility for 
the protection of the general Po by securing the safety of the State I have no 
manner of doubt in my mind that such restrictions as are contemplated by s. 8 
must be regarded as reasonable restrictions permissible under cl. (6) of art. 19 of 
the Constitution. Indeed, the objection to s. 8 has not been seriously pressed 
before us. p 

The main objection urged by learned counsel appearing in support of these 
appeals and petitions was directed to the question of the validity of s. 7. In 
the first place, it is clear that no objection can be taken to s. 7 in so far as it affected 
persons who were not citizens of India, for art. 19 guarantees certain funda- 
mental rights to the citizens of India only. In the next place, this section did 
not affect all citizens but touched only a well defined small class of citizens, namely, 
those who went to Pakistan and intended to return to India. The question is 
whether qua these citizens s. 7 can also be regarded as a reasonable restriction 
within the meaning of cl. (4) of art. 19. The High Court of Bombay has held, 
and in my opinion quite correctly, that the provisions of s. 7 cannot but be regarded 
as consequential to the provisions of s. 8. Suppose at the check-post a person 
from Pakistan, whether a citizen or not, tried to cross the border without a permit. 
Surely, the officer at the check-post would have been well within the law to prevent 
a violation of s. 8 of the Act and with that end in view to prevent that person, 
who had no permit, from crossing the border and entering India. I bave no doubt 
that the officer might also have prevented a person from Pakistan from crossing 
the border if he suspected that the permit produced by the n was forged or 
otherwise irregular and left him to take up the matter with the higher authorities 
from Pakistan. Suppose the man who sought to enter India without a pemi 
or with a permit which was suspected to be spurious, forcibly crossed the order 
and took a step or two on our side of the line, the Indian officer would certainly 
have been entitled to throw him back to the other side of the line. Surely, such 
a person could not be permitted to take advantage of his own wrong and could 
not be heard to say that, in such circumstances, he had, by his wrong doing, acquired 
a better right than the person who had not the temerity to violate the provisions 
of s. 8. If this is so, then, logically, I can see no difference if the man ran into the 
Indian territory for some distance and the Indian officer ran after him, overtook 
him and took him back to the check-post and pushed him out of our side of the 
line. It is futile, in such a situation, to expect or to say that the officer should 
have held a judicial enquiry and come to a judicial decision after hearing an argu- 
ment as to the validity of the permit or as to the status of the ermit-holder or 
the fundamental rights of a citizen of India to move freely in In ia and to settle 
anywhere he liked in India. The truth and substance of the matter are that in 

` acting in the way indicated above the officer simply performed an executive act 
and prevented a person who held no permit or held a permit which appeared to 
the officer to be spurious from entering India from Pakistan in violation of s. 8 
of the Act. To Heo out Buch a person was not to inflict any punishment on 
him or to do him any greater injury than what was imposed on or done to a person 
who, not having a permit, was stopped at the Eaa pat and not allowed to enter 
India at all. The man thus thrown out was placed under no greater disability 
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than the man who had initially been prevented from entering India at the check- 
post barrier. In both cases cuch a person might, while staying in Pakistan, have 
taken steps to obtain a permanent permit upon proof of his status as an Indian 
citizen, and if such permit was ill y withheld from him, he might have through 
some agent in India taken proceedings in Indian Courts for appropriate reliefs, 
To my mind the position of the person who entered India on a temporary permit 
but who, in violation of the rules or order made under the Act, stayed on after 
the period of the permit expired was, as from that date, logically, the same as that 
of the person who entered India without a permit. To arrest such a person, after 
the expiry of the period of the temporary permit, with a view to sending him back 
to where he came from and to actually send him back there did not involve or 
constitute a judicial act at all but was a rough and ready executive act for enforcing 
and giving effect to the provisions of s. 8 of the Act. To arrest and send such a 
person back to Pakistan was not to inflict a punishment but was only to restore 
the status quo and to put him back to the poa non he would have been in but for 
his illegal act. In my opinion the act authorised by s. 7 was in essence a purely 
executive act for implementing the provisions of s. 8. Without such a provision 
it would have been impossible for the State to control the admission into India 
of persons from Pakistan and to prevent the concomitant dangers referred to above. 
The act authorised by the section apa executive act, discretion had perforce 
to be left to the executive Government which, by reason of the information available 
to it, was in a much better position than the Courts to know and judge the ante- 
cedents of such a person and his ultimate purpose. Suppose an Indian citizen, 
no matter whether he was a Hindu or a Muslim, had entered India from Pakistan 
without a permit and suppose he was, upon confidential reports which could not 
be safely disclosed, suspected to be engaged in espionage in the interests of Pakistan, 
would it have been safe enough in those hectic days to have only prosecuted him 
under s. 5 and inflicted on him a fine of rupees one thousand or a term of imprison- 
ment not exceeding a year and then to have left him free, after the term of imprison- 
ment was over, to surreptitiously on his nefarious activities of espionage 
and sabotage against our State while king upon a protracted judicial enquiry 
to ascertain the truth or otnerwise of his claim to Indian citizenship? It cannot 
be overlooked that there are long common borders between Pakistan and India 
both on the West and on the East. The Kashmir situation had also aggravated 
the emergency brought about by the partition of India. Having regard to all 
the circumstances, the tension, bitterness and hatred between the two countries 
that were erated at the time of the partition and all which must enter into 
the judicial verdict, the provisions of s. 7 appear to me to have been eminently 
reasonable restrictions imposed in the interests of the general public upon the 
exercise by Indian citizens coming from Pakistan without a permit of the rights 
conferred by art. 19(1)(d) and (e) of the Constitution. The Indian citizen who 
was thrown out for not having the proper permit of who was suspected to have 
violated the provisions of the Aet was placed in no worse position than an Indian 
citizen who, not having a permit, had not been permi to enter into India at 
all. They were by no means without remedy. They could from the other side 
of the border take steps under the rules to obtain valid permanent permits upon 
proof of their citizenship or India, and if such permits were illegally withheld from 
them, they could move the appropriate High Court under art. 226 or even this 
Court under art. 82 while they were outside India and might, on proof of their 
citizenship, have got appropriate writs or orders directing the State or its officers 
to issue suitable permits and to desist from otherwise preventing them from entering 
India or interfering with their movement while in India. It is said that if such 
a person would have been entitled to a permit on proof of his status as an Indian 
citizen, then why should hs have been wn out at all unless and until he failed 
to establish his claim to Indian citizenship? There occur to my mind several 
‘answers to this question. In the first place, it would have been putting a premium 
on wrong doing. In the second place, the person would have been left free to 
carry on his secret activities, if any, while judicial proceedings would have been 


2 


- going on for ascertaining his status. In the third place, if the person could not ` 
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be thrown out before his status had been judicially determined, there would have 
been no incentive on his part to take p ings in Court to establish his status 
and it would have thrown upon the State the duty of initiating proceedings and 
of discharging the onus of proving the negative fact of his not being a citizen 
of India. In view of all the circumstances prevailing at the time the law was 
enacted and remained in force, and in view of the considerations hereinbefore alluded 
to I have no doubt in my mind—except what arises out of my respect for the opinions 
of my Lord and other learned brothers—that the provisions of s. 7 were 
necessary and reasonable and fell within cl. (5) of art. 19. In my judgment the 
four appeals as well as Petition No. 57 of 1952 should be dismissed. 
gion for appellants in Criminal Appeals Nos. 65 and 66 of 1952: S.S. 

hukla. 

Agent for respondents Nos. 1 and 2: G, H. Rajadhyaksha. 

Appeal allowed, 





Present: Mr. Justice Mahajan Mr. Justice Mukherjea, and Mr. Justice Jagannadhadas. 


SHRI JAGADGURU GURUSIDDHASWAMI GURU GANGADHARSWAMI 
MURUSAVIRMATH v. THE DAKSHINA MAHARASHTRA DIGAMBAR 
JAIN SABHA.* 

Indian Limitation Act (IX of 1908), Art. 134 B; Sec. 10—Ctoil Procedure Code (Act V of 1908), Sec. 
47—-Mahant of Math—AlKenation of Math property—Grant of land on perpetual lease without 
legal necessity—Suit by successor to Mahani to set aside lease—Decree for eviction Aether 
binding on sub-icsses—Trust for specific purpose—Valuable consideration” —Meaning of. 

On November 18, 1887, the then Mahant of a Math gave a piece of land belonging to 
the Math to P on a permanent lease on a rental of Rs. 50 a year for the first six years, and 
at Rs. 25 per annum for the succeeding years. In 1897, P sold a portién of the land to B, 
and in 1905, another portion of it wes sold at a court-sale in execution of a decree against P 
to one K, who in his turn sold it to B. In 1910 B made a gift of the whole piece of land 
to a charitable society for erecting a school building. The alienating Mahant received rent 
of the property till his death in 1897, and thereafter the succeeding mahant did the same till 
his death. In 1925 the plaintiff became the Mahant. On August 27, 1982, he sued to recover 
possession of the property from P on the ground that the alienation was not supported by 
legal necessity and therefore not binding on him. The society was added as a defendant 
to the suit, but its name was struck off for misdescription. The surt ended on November 26, 
1942, in a decree for possession against P. On December 8, 1948, the plaintiff filed another 
suit to recover possession of the property from the society, contending, first, that the 
decree against the lessee P was binding upon the sub-lessee the society, and, secondly, that 
in any case limitation was saved by virtue of s. 10 of the Indian Limftation Act, 1908 :— 

Held, dismissing the suit, (1) that the seoond suit was barred under s, 47 of the Civil Pro- 
cedure Code and the proper remedy of the plaintiff was to apply for execution of the deores 
in the previous suit ; 

(2) that the above difficulty was not insuperable, as under the section the Court was 
empowered to treat the second suit as an execution proceeding, when there was no question 
of limitation or jurisdiction standing in the way of the plaintiff ; 

(8) that the principle that a decree for eviction by a landlord against his lessee was 
binding on the sub-lessee did not apply, first, because the suit was not one by a landlord 
against his tenant, and, secondly, because the society was not a sub-lessee under B ; and 

(4) that s. 10 of the Indian Limitation Act gave no assistance to the plaintiff. 


A sub-lesses is bound by a decree for possession obtained by the lessor against the lessee, 
no matter whether the sub-lease was created before or after the suit, provided the eviction 
is based on a ground which determines the sub-lease also. 

Sailendra Nath v. Bijan Lal and Yusuf v. Jyotishchandra Banerji’ , referred to. 

In order that a suit may have the benefit of s. 10 of the Indian Limitation Act it must bea 

sult against a person in whom the property has become vested in trust for any specific 


` “Decided, October 14, 1953. Civil Appeal 1 (1944) 49 C. W. N., 183. 
No. 187 of 1952. 2 (1981) L L, R. 59 Cal. 789. 
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te wis. te 
` ‘purpose oF agalnst hts fogal representatives or assigns, not being amiga’ for valnatite oon? 
sideration. The word ‘assign’ is sufficiedtly wide to oover a lessee as well, but if the lease” 
is for valuable‘consideration, the case will come within the terms of the exception laid down 
in s. 10 and consequently the defendant will not be precluded by reason of the fact that the 
property was to his knowledge a trust property, from relying on the provisions of the statute 
which limit the time within which the suit must be brought. 
The expression ‘‘valuable consideration” in s. 10 has a well known connotation in law. 

It is not synonymous with “adequate consideration.” It may be that judged by the standard 
of modem times the consideration is small, provided it is not illusory having regard to 
the state of affairs prevailing at the tims when the transaction took place. 
Surr for possession of land. 
The ree ae formed a part of the pro belonging to a Lingayat math 
situated in the Hubli taluka in the district of Dharwar. One Gurusidhswami was 


_ the ees of the math. 
On Nov T 18, 1887, Gurushiddaswami ted the land in dispute on per- 


_manent lease to one Pradhaneppa on a year early rental of Rs. 50 for the first six 
years, and for Rs. 25 as the yearly rent for the years following. 

On June 19, 1892, Pradhaneppa sold a portion of the land to one Bharmeppa 

In 1897 Gurusiddhaswami ded and was succeeded in the Mahantship by 


ue ees who did not disputs the lease and received the rent as it “fell 


In April 1905 another portion of the leased land was sold at a oourt-sale in 
‘éxecution of a decree against Pradhaneppa and purchased by Kadayya, who 
‘sold it on December 11, 1906, to Bharmappa, who already was in possession of 
, another portion of the land by virtue of a sa deai 

-On April 8, 1910, Bharmappa made a gift of the whole land to a charitable 
. .s8óciety styled the Dakshina tra Digambar Jain Sabha for erecting a 
school building on it. s4 

- “On August 81, 1920, Gurugangadhanswami died. g 


=: On November 25, 1926, Gurusiddhaswami (plaintiff) was installed as the new 


' Z Matbadhipati of the math. 

-* On August, 27, 1982, the plaintiff sued to have the permanent lease of 1887 
- set aside on the ground that the alienation was not made for legal necessity by the 
-then Mathadhipati. To this suit the Sabha was made a defendant, Dat it 
_was later discharged from the suit on the ground of misdescription. The suit 
~ ended in an ejectment decree against the heirs of Pradhaneppa, the original pire 


~,¢ +1 on November 26, 1942. o i 
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‘On December 8, 1942, the plaintiff filed the present suit to recover possession of. 
` the. property from the Sabha, alleging that the permanent lease granted on 
November 18, 1887, by the then Mathadhipati was not binding on him as it was 


A ‘not made for legal necessi 


7 vm The defendant contended inter alia that the alienation in question was supported l 
ces eae oby legal necessity, and that in any case the suit was barred under art. 184-B of 


cy 


Indian Limitation Act, 1908. 

The plaintiff counter-pleaded that in any event the property being a trust | 
‘pro the suit was saved by s. 10 of the Act. 

e trial Court held on December 12, 1948, that the the alienation of 1887 was. 
“not supported by legal necessity, that the suit was barred b y limitation under 
art. 184-B of the Indian Limitation Act, and that s. 10 of the Act had no epplcstion 
“to the case, observing as follows :— 

.” Now art. 184B which falls in Part VIII of the schedule to the Limitation Act states that 
the period of limttation for a sult by the manager of a Hindu, Mahomedan or Buddhist religious 
_or charitable endowment to recover possession of immoveable property composed in the endow- 
meat which has been transferred by a previous manager for a valuable consideration shall be 12 
years and that time shall begin to run from the death, resignation or removal of the transferor. 
Article 184-B was inserted in the Limitation Act by the amending Act of 1029. Independent 
~ of the amendment of the statute, the Privy Council in 1988 in its judgment in 12 Pat. 251 also 
- decided that this should be the starting point. 


` 


.- , On the face of it, art. 134-B applies to a case like the present one. This is a suit by the 


. Eero aE FOTE SSe oe tomar property -bomprised in the endowment: 
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toss: :  GURÜŞIDDHASWAMI ù, DIGAMBAR JAIN, SABHA. (6. c.) ; 785., 
Sbai das allenato by hla pribi exiting o course, that the property waa allenated for- 
valuable consideration. 

The only possible question arises with reference to the phrase ‘for a valuable consideration.” 
Mr. Malgi for the plaintiff submits that the condition required by the article is not satisfied in 
this case because the land had great value, that*it was likely to become extremely valuable in- 
future and that the land was leased in perpetutty for what oan be regarded as very low rent for a 
building eite. 

As observed already, the rent was Rs. 50 a year for the first 6 years paid in advance and 
then Rs. 25 a year. 

The test ia to see whether consideration for the lease is a valuable consideration. This 
meaning is explained in Currie v. Misa where Mr. Justice Lush says :— 

‘A valuable consideration, in the sense of the law, may consist either in some right, interest, 
profit, or benefit accruing to the one party, or some forbearance, detriment, loss or si ac 
given, suffered, or undertaken by the other’ (See 20 Bom. L., R. 441 at p. 445). 

To like effect are the observations in A.I.R. 1919 Lah. 209 at page 210 :— 


‘As the tenant agreed to pay a yearly rent, the transfer was for a valuable consideration 3 i 


and it is not necessary that the consideration should be adequate or that the tenant should ~- 
pay a bonus or a lump sum in advance in order to establish that the transaction is for valuable 
consideration.’ 

Mr. Malgi, pleader for the plaintiff, submits that the principle to be applied bas been laid 
down by the Privy Council in 24 Bom. L. R. 629 at page 648 in these terms :— 


. .It would be ridiculous to hold that the rent reserved in the grant to the second plaintiff . 


was valuable consideration.’ 


To my mind, the judgment in 24 Bom. L. R. 029 deals with a different set of facta and has: `- 


no relevancy to the point before me. 
It will be seen that in 24 Bom. L. R. 629 (at page 648) it was observed by the Judicial Com- 


mittes in respect of lands which were the subject matter of the case that an annual rent of Re. 24 | - 


could not be regarded as a ‘valuable consideration.’ In that case the land was stx kulis in extent 
and the rent reserved was Rs. 24 at the rate of Rs. 4 a kuli (kuli =25,600 aq. feet). The permanent 
lessee afterwards sub-leased them for Rs. 1,250. It is, therefore, clear that a rent of Rs. 24 
at the rate of Rs. 4 n kuli a year was a mere a cloak to cover what was really Intended to be a-gift. 
In that position of affairs, the Judicial Committees held that the terms of art. 184 of the Act, 
were not satisfied. > 
Similarly, the case of Subbarao v. Veeranjansmamy (A.LR. 1080 Mad. 298) also does not” 
help the plaintiff inasmuch as the consideration in that case was merely illusory or nominal. ` - 
As I sald ‘valuable’ means real as distinguished from a consideration merely illusory or 
nominal; but it does not mean equivalent. 
ps _Now land is a source of income capable of being let. The rent for the first six years was 
paid in advance ; thereafter the rent was Rs. 25a year. The land in question was an agricultura 
site in 1887. Judged by the test of the rents prevailing in 1887, I must bold that the land was 
transferred for a valuable consideration within the meaning of law. In fact, in appeal No. 110 
of 1988 it was held by their Lordships that this case was governed by art. 184-B. On this footing, . 


the question arose whether the permanent lease was justified by’ necessity and the High Court M 


gave finding that the lease was not binding on the math. 

For these reasons, I bold that the terms of art. 184-B of the Act are satisfied and that the 
rent mentioned tn the lease must be regarded as a valuable consideration. 

Now the conditions for the applicability of s. 10 are as follows :— 

(1) There must be property which has become vested in a person in trust for a specific , 
purpose. 

. (2) The suit must be against such person or his legal representative or assign (not being 
an ‘assign for valuable consideration). 

(8) The sult must be for the purpose of following in the hands of such a person the trust 
property or tts proceeds or for an account of such property or proceeds. 

To my mind, s. 10 only applies to suits against trustees, their legal representatives or assigns 
(not -being assigns for valuable consideration). Hence, the exemption from the limitation under 
this section is confined to suits against such persons and does not apply to suits against other 
persons who may have improperly got into possession of trust property. Thus, sults against 
the transferees for consideration and strangers who have acquired possession by dispomessing 
the trustee are subject to the ordinary law of limitation. 

. Section 10 of the Limitation Act simply means this: Trustees of Hindu religious institutions. 
form one continuous representation of the idol or institution and hence when limitation for a 
he rey a us sanee pee onaeeor Tun during the Iife-Uime - 
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of one trustee, there is no fresh start of limitation when he dies and another trustee succeeds to 
the office. 

In the result, the sult against the Dakshina Maharashtra Jain Sabha fails on the ground 
that the starting point of the period of 12 years is the date of the death of Gurusiddaswamli 
which took place in 1897. And eyen assuming that the starting point of the period of 12 years 
is the date of the death of the succeeding Swami (Gangadharswami) the suit is tims barred because 
his death occurred on August 81, 1920.” 

On ap this decree was affirmed by the High Court (Bavdekar and Dixit JJ.) 
on October 19, 1949, for the following reasons :— 


Door J....Upon this appeal the principal question to be decided is one of limita- 
tion. In the trial Court reliance was pl upon s. 10 and s. 14 of the Indian 
Limitation Act. The trial Court held that the suit was barred under art. 184-B 
of the Indian Limitation Act and that the suit was not in time either by reason 

“of s8. 10 or 8. 14 of the Indian Limitation Act. It will now be convenient to take 
up the question of limitation from the various etnies from which it has been 
argued. I should mention at this stage that, in addition to the ground in 
support of the claim being im time in the trial Court, Mr. A. G. Desai on behalf 
of the appellant relied upon another ground showing that the plaintiff’s claim was 
within time. He urged that the cause of action for this suit arose when this Court 
gave a decree against the family members of Bharmappa which was either on 
November 26, 1942, or March 9, 1948. Now, if the cause of action arose on 
November 26, 1942, the cause of action for this suit is antecedent to the suit which 
was filed on December 8, 1942; but if the cause of actionis furnished by the decree 
dated March 9, 1948, then obviously the cause of action on which the present suit 
is based is not anterior to the suit but posterior to the suit which was filed on 
December 8, 1942. But spart from the technicality, the question has been 
argued with considerable force and it is now necessary to examine the contentions 
urged in support of the appeal. At the outset, it may be observed that the way 
in which the point has been taken and developed seems to be entirely contrary to 
the record. The plaint has been translated at p. 68 of the record. In the plaint 
the cause of action has been described as follows :— 

“Causes of action for this suit to recover possession and mesne profits for the past three 
years arose respectively on the death of the plaintiff's Guru Shri Gangadharaswamy on August 
81, 1920, and/or in 1989/40 and 1940/41 and 1941/42.” 

Although reference is made to suit No. 80 of 1982, it is nowhere stated in the 
plaint that the cause of action for tais suit accrued to the plaintiff as a result of 
the decision of the High Court in First Appeal No. 115 of 1988. But the line 
of reasoning which was adapted by the learned advocate on behalf of the appellant 
became obviously necessary in view of the considerations which I shall presently 
mention. The trial Court held that the suit was not in time.either by reason of 
s. 10 or s. 14 of the Indian Limitaton Act, and it was felt that the fresh ground 
which was sought to be urged in support of the appeal was a better ground upon 
which the appeal could be fought. Although, therefore, there has not been a 
specific pleading to this effect in the ro filed by the plaintiff and although this 
particular question was not made the subject-matter of an issue and although 
there has been no discussion in the judgment of the trial Court, Mr. Desai for 
the appellant has argued this point at considerable length. Now, the point taken 
is that the deed of gift which was executed in favour of the present defendant by 
Phermappa in 1910 really amounted to a sub-lease, and since the plaintiff had 
already obtained a decree in his favour as against Bharmappa’s heirs, the plaintiff 
was entitled to rely upon the cause of action furnished to him by reason of this 
decree. Now, in the first place it is to be remembered that the lease granted 
in 1887 was a permanent lease by Gurushiddaswami. So far as the granting of 
the permanent lease was concerned, that would be good during his lifetime and 
he died in 1897. Gangadharaswamy who succeeded him in 1897 did not repudiate 

- the lease; on the contrary, he went on accepting the rent from the lessee, that is 

to say, first from Bharmappe and then subsequently from the present defendant 
who in his favour a gift deed by Bharmappa in 1910. raswami 
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died in 1920 and the plaintiff did file suit in 1982 within twelve years from the 
date of the death of Guru Gangadharaswamy. At the same time it is to be noted 
that the suit stood dismissed as against defendant No. 28 who was not properly 
described in suit No. 80 of 1982; and Mr. Desai’s contention is that since the 
decree for possession was passed against the family members of Bharmappa, the 
decree is binding upon the present defendant who is none other than a sub lessee 
Now, as I read the deed of gift which appears at p. 78 of the record, it seems to me 
that the language of the gift deed does not justify the construction that it was a- 
sub-lease. But assuming that the gift deed amounted to a sub-lease, the question 
arises whether the contention urged in support of the appeal is well-founded. 
In this connection, Mr. Desai has relied upon a number of rulings in support of 
his contention. In the first place, he has relied upon two decisions of this Court 
reported in Suryanarayanan v. Narsimha! and Mangaldas Girdhardas v. Govindlal.* 
Reliance was also placed upon two other decisions of this Court reported in Jafferjt 
v. Miyadin® and Jairam v. Nowrojit, and reliance = also placed upon a case 
reported in Pusuf v. Jyotischandra Banerji. 5 Similarly, reliance was placed upon 
certain provisions of the Code of Civil Procedure, su "as 8. 2(10), O. XL r. 85, 
and O. T. 99. Reliance was placed further on s. 111, cl. (c), and s. 108, 
ert ), of the Transfer of Property Act. Now, this contention can, in our opinion, 
ee of, with all deference to the ents addressed at the bar, very 

oe. When Guru Gangadharaswami died i in 1920, the lease which he seems 
to have continued came toanend. The plaintiff who succeeded Guru Gangadhara- 
swami in 1925 became the Mathadhi ati and the holder of the math property in 
his own right. Reo resent vlaintit was not a person claiming through Guru 
G andthe basis of the suit which was filed in 1982 was siha the 
land in suit whisk belonged to the math was wrongfully alienated by Gurushidda- 
swami in 1887. Now, suit No. 80 of 1982 was not a suit as between a landlord 
and a tenant. It is true that Gurushiddaswami had granted a permanent lease 
to Pradhanappa. It is also true that a eva did not repudiate it but 
went on accepting the rent first from Bharmappa and subsequently from the 
defendant. His conduct can, therefore, be attributed to his acquiescence in the 
continuance of the terms of the lease; but when he died in 1920 the position was 
that with his death came to an end the lease either granted by him or granted 

permanentl in the year 1887. Now, if that is the true view of the matter, then 
k is clear dist the cases on which reliance was placed have really noapplication. 
The argument put forward in support of the contention can, as if understand it, 
be summarised as follows :— 

It was said that the lease was determined under the provisions of s. 111. cl. tae 
of the Transfer of Property Act, and it was contended that inasmuch as the nde 
had obtained a decree against Bharmappa, this decree would be equally bin 
upon the defendant who was his sub-leasee. Now, that undoubtedly ald be be 
the correct position in law. But it is to be remembered that for that argument 
to succeed 1t must first be assumed that the present plaintiff was the landlord 
of Bharmappa and that the present defendant was a sub-lessee of Bharmappa. 
Now, where in a lease there is a forfeiture of the lease, then the result is that the 
interest of a sub-lessee comes to an end in consequence of the forfeiture; but 
where a lessee surrenders his land, then in that case if the [lessee has created an 
interest in favour of his own tenant, then the interest of the sub-lessee does not 
come toanend. These are propositions of law about which there can be no dispute. 

In this case the question to be decided first is whether it is correct to say that 
Bharmappa was a tenant of the plaintiff who was the landlord, and having regard 
to the fact that the present plaintiff became entitled to the math property indepen- 
dently of the former Mathadhipati it seems to me that suit No. 80 of 1982 cannot 
properly be regarded as one between a landlord and a tenant, and if that is the 
correct position—and I think that is the correct position—, then it seems to me 
that the cases on which reliance has been placed have really no application. Re- 


1 (1923) 27 Bom. L. R. 988. 4 (1921) 28 Bom. L. R. 1816. 
2 (1944) 47 Bom. L. R. 118, F.B. 5 (1981) L L. R. 59 Cal. 789. 
8 (1921) 28 Bom. L. R. 1251. 
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liance was placed upon a full bench decision in Mangaldas Girdhardas v.Govindlal, 
and, in particular, upor a passage in the judgment of Mr. Justice Divatia at “Ps 120. 
That passage is in the following terms :— 

“Tt is, therefore, clear that the superior landlord is entitled to eject his tenant, and the sub- 
tenant deriving his title under the tenant ts algo Hable to be ejected in execution of the decree.’’ 
As against this observation is to be found another observation in the judgment 
of Mr. Justice Kania, as he then was, which is to be found at p. 119. That obser- 
vation is as follows :— 

“Tf any decision is given which affects a third party, the same is clearly not binding on 
him unless the third party derives his title under one of the parties. Thet is an elementary 
principle of law which cannot be disputed. In the present case nothing is pointed out to support 
the contention that a decision between the parties to this suit will necessarily prejudise the 
applicant, without the applicant having any remedy at all.” 

This last sentence may be-contrasted with the observation which I have quoted 
from the judgment of Mr. Justice Divatia. Now, the facts in that case were 
that a sub-leasee or a sub-tenant claimed to be joined as party to the suit filed 
by a landlord against his tenant in ejectment; and the f bench held that in a 
aut for ejectment brought by the plaintiff the sub- tenant has no right to be joined 
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a party. 

it must be admitted that there are two decisions of this Court reported in Jairam 
v. Nowrojt and Jafferjt v. Miyadin which undoubtedly support the contention 
urged by Mr. Desai in support of the appeal. But, in our view, those decisions 
do not really assist him for the simple reason that in this case the suit which was 
filed by the plaintiff in 1982 was a suit in which he claimed an independent title 
to the property as Mathadhipati as against the family members of Bharmappa 
who were not his tenants. that was the true character of the suit, it seems to 
me that neither of these two cases has any application to the facts of this case. 
In our opinion, therefore, the first point taken in support of the appeal, namely, 
that the decree which was passed in First Appeal No. 115 of 1988 against the 
family members of Bharmappa gave the present ee a cause of action as 
against the present defendant, must fail. This is part from the technical point 
which I have already mentioned, which is that this sine was not taken in the trial 
Court; and if this point is allowed, it will be a new point urged at the hearing 
of the ap The first point, therefore, must be rejected. 

Now, the trial Court applied art. 184-B of the Indian Limitation Act. That 
article was introduced in the Indian Limitation Act in the year 1929. Before 
the enactment of art. 184-B, there was a conflict of jauthority as to the law of- 
limitation applicable to a suit by a mahant to recover possession and mesne 
profits. Some High Courts a) applied art. 184 of the Indian Limitation Act; but 
their Lordships of the Privy Council in a case reported in Vidya Varuthi Thirtha 
v. Balusami Ayyar! held thet the head of the math is not a trustee and, therefore, 
art. 184 of the Indian Limitation Act could not apply. Their Lordships of the 
Privy Council applied art. 144 of the Indian Limitation Act to the facts of that 
case. Mr. Justice Broomfield, when he of First Appeal No. 115 of 1988, 
held that art. 184-B of the Indian Limitation Act applied to the suit with which 
he was dealing. Now, suit No. 80 of 1982 was brought within twelve years from 
August 81, 1920, the date when Gangadharaswami died. Article 184-B of the 
Indian Limitation Act applies to a suit to recover possession of immoveable pro- 
perty comprised in the endowment which has been transferred by a previous 
manager for a valuable consideration. The period of limitation fixed is a period 
. of twelve years and the time has to be computed from the death, resignation or 

removal of the transferor. Now, the lease which was ted in 1887 would come 
to an end in 1897 when the person who granted it died. Therefore, applying art. 
184-B, limitation for the suit would commence to run from 1897. ut in this 
case the succeeding Swami, namely, Gangadharaswami, accepted the léssee as 
his tenant and went on accepting the rent, It was, therefore, as if it were a new 


1 (196) 47 Bom, L, R. 118, T.D. 2 (1921)-L. R. 48 L A. 302, 
8.0, 24 Bom. .L..R. 620. 
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lease and it continued until his death which occurred in 1920. Therefore, limita- 
tion under art. 184-B of the Indian Limitation Act would commence to run from 
the year 1920. The present suit was filed on December 8, 1942; and if art. 184-B 
a pplied, it is obviously beyond time unless reliance can be placed successfully 
either upon s. 10 or s. 14 of the Indian Limitation Act. 

At this stage, it would be convenient,.I think, to consider the provisions of 
8. 10 of the Indian Limitation Act which, it is said, constitutes a ground upon 
which the suit must be held to be within time. Section 10 of the Act provides 
that the suit which is contemplated by the section shall not be barred by any 
length of time. Such a suit must be against a person in whom property has 
become vested in trust for any specific purpose, or against his 1 representa- 
tives or assigns (not being assigns for valuable consi eration). Now, the learned 
trial Judge took the view that s. 10 had no application. He considered that s. 10 
applied to suits against trustees, their legal representatives or-assigns (not being 
assigns for valuable consideration); but the exemption from limitation under 
the section was confined to suits against such and did not apply to suits 
against other persons who may have impro got into poea of the trust 
property. Mr. Desai takes exception to this d probably his contention is right. 
At the same time, it is to be seen whether s. 10 really helps the appellant, in 
this connection it is the meaning to be given to the two expressions “‘assigns”’ 
and “for valuable consideration” which is the thing that matters. Now, this is 
not a suit against a person in whom property has become vested in trust. The 
defendant is a donee from Bharmappa who held the land under Pradhanappa 
who was a permanent lessee from the then Mathadhipati in 1887. The present 
defendant is not the representative of the trustee. So far there is no 
difficulty in regard to the construction of s. 10 of the Indian Limitation Act. 
The difficulty arises when the two expressions have got to be construed, and the 
first question is as to the meaning to be given to the expression ‘‘assigns’’, Mr. 
Desai contends that the present defendant comes within the expression “assigns” 
as used ins. 10 of the Act. Now, the present defendant is a donee from Bharmappa 
who had purchased the leasehold interest from Pradhanappa. Now, if a person 
were a purchaser of the trust property, there is, I think, no difficulty in holding 
that the purchaser would come within the expression “assigns”. But a further 
question arises as to whether a permanent lessee can be said to be an assign as 
contemplated by the section. this connection reference may be made to a 
full bench decision of the Allahabad High Court reported in Bekari Lal v. Muha- 
mmad Mutiaki!, I think it is necessary to quote a t of the reasoning from 
the judgment. The important passage is to be found at page 485, and it is as 
follows :— é 

: “For that purpose it becomes necessary to consider the meaning of the word ‘assigns’ in 
section 10 of the Limitation Act. It is a word of the widest significance in respect to the nature 
of the transfers to which it relates. It does not in its accepted meaning import any restriction 
upon the quanium of interest transferred. The assignment of a lease or a mortgage would ap- 
parently lie within its purview, just as much as an out and out sale of immovable property. In 
order to narrow its meaning it would be necessary to show that interests of a more limited kind 
would be outside the soope and policy of the enactment. No reason for such a restriction is 
apparent, and indeed it seams to mo that the provisions of the Act would be practically nullified 
by attempting to draw any such distinction. To include in the section out and out sales and 
exclude leases or mortgages for enormous periods would reduce the operation of the section to 
a sheer futility. But if transfers for a period, however long, are held to be covered by the section, 
it seams impossible to draw a quantitative line, and to place transfers for somo more limited 
perlod outside of it.” ed 
These observations show that a lessee can come within the expression “‘assigns’’ 
as used in s. 10 of the Act. That seems also to be the view taken in a decision of 
the Madras High Court reported in Narsaya Upada v. Venkataramana Bhatia.* 
In view of these authorities, it is, in our opinion, clear that a permanent lessee 
may reasonably be said to be coming within the expression “assigns” as used in 
8. 10 of the Indian Limitation Act. But there is an exception made in favour 


1 (1899) L L. R. 20 All 483, t.. | @ (1913) 28 M. L. J. 960. 


790 THE BOMHAY LAW RHPORTHE, [vot LYI. 


of an assign for Valuable consideration. In other words, the section will not apply 
to the case of a person who is an assign for valuable consideration; and Mr. Desai’s 
argument is that when reference is made to an assignment, it must refer, in the 
first instance, to the first assignment; and when reference is made to valuable 
consideration, it must obvicusly refer to valuable consideration supporting the 
particular assignment. In other words, Mr. Desai’s argument is that when the 
éxpressions “assigns” and “for valuable consideration” are to be construed, it 
obviously means that they are intended to refer to the lease of the year 1887. 
Now, in this case there are futher complications. Pradhanappa to whom the 
lease was granted parted with his interest in the peer demised first under an 
involuntary transfer and secondly by a conveyance which he executed in favour 
of Bharmappa in 1906. Now, nobody can suggest that the auction sale which 
took place in execution of the money decree against Pradhanappa was not for 
valuable consideration. Nobody can again suggest that the sale in favour of 
Bharmappa at the instance of Pradhanappa] in 1906 was not also for valuable 
consideration. And in the present case we have to consider the case of a donee 
because the defendant got the property under a gift deed in 1910 from Bharmappa 
himself. Section 10 of the Indian Limitation Act enables a person to follow trust 
property in the hands of persons who are gratuitous transferees and not persons 
who are transferees for valuable consideration. Now, in the present case the 
ent lease was granted to Pradhnapps for an annual rent of Rs. 50 for the 
six years and for an annual rent of Rs 25 at the end of the said period of six 
years, and Mr. Desai’s argument is that it cannot be said that appa was 
an assignee for valuable consideration. Now, there are various provisions to be 
found in the statutes in which an expression like a transferee for value has been 
used, and in the present case the expression used is assigns (not being assigns for 
valuable consideration). In our opinion the expression “for valuable consi- 
deration” has been used in s. 10 in contradistinction to consideration which 
is merely nominal or illusory, and that must be the gel Ore the 
reason t if it is not so, the object of the section would b ted, 
because, as I read the section, you can follow the trust property in the_ 
hands of an assignee who is not an assignee for valuable consideration but 
who is an assignee without valuable consideration, that is, a gratuitous assignee. 
But Mr. Desai contends that although there was consideration, that consideration 
cannot be said to be valuable; and his argument is that what is meant by valuable 
consideration is that the consideration must be proper and must be adequate 
to the occasion. Now, what is proper consideration must obviously depend on 
the facts of each case. When it is said that the consideration must be adequate 
to the occasion, I think there is no difficulty because when it is said that it must 
be adequate to the occasion, it means that it must be adequate to the occasion 
when the particular transaction took place. In this case the transaction took 
place in 1887. It is, therefore, obvious that if one has to examine the question of 
valuable consideration from the point of view of things which existed in the year 
1887, it would have been possible to get some idea about that circumstance froin 
the two sales which took place, namely, the auction sale in execution of the money 
decree a ies Pradhanappa and the consideration which became the subject 
matter of the sale in favour of Bharmappa in the year 1906, but there is no evidence 
in that sense. But Mr. Desai on behalf of the appellant has relied upon a state- 
ment given at page 118 of the record. That statement has reference to five decrees 
passed in five First Appeals mentioned in the statement, and those decrees are 
tween the years 1941 and 1948 and an attempt is made to compare with the 
amounts mentioned in those decrees with the rent mentioned in the lease of 1887, 
and it is said that a reference to the statement shows that the consideration for 
the permanent lease of 1887 cannot be said to be valuable consideration. 

Now, one may be pardoned for saying that the consent decrees which 
were taken between the years 1941 and 1948 cannot be said to be a proper basis 
for ascertaining the consideration for a transaction of the year 1887. It is to 
be remem again that the amount of rent mentioned in those decrees was 
the rent agreed to between the parties, and it is a long way off between the years 
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1887 and 1941. But Mr. Desai contends that even in 1887 the piece of land which 
was granted under a permanent lease was valuable, because before the grant of 
the lease there was railway at Hubli and the land in suit was near the railway 
station at Hubli. It is also said that the land in suit is situate near the 
cotton market. There is, however, no clear evidence to show ‘when the cotton 
market was established at Hubli. It is true that the circumstance that this 
land is at a short distance from the railway station at Hubli is in favour of the view 
that it was possible that the piece of land would be potential in value and in 
importance as time may pass; and in this connection Mr. Desai strongly relied 
upon a decision of their Lordships of the Privy Council reported in Vidya Varutht 
Thirtha v. Balusami Ayyar!. He relied upon a passage at page 648. The passage on 
which reliance was placed is as follows :— 

“Again, ‘valuable consideration’ forms the essence of both s. 10 of the Limitation Act and 
of art. 184 of Sch. L Even if this were a specific trust, whioh ft is not, tt would be ridiculous to 
hold that the rent reserved in the grant to the second plaintiff was ‘valuable oonsideration’.”” 
Now, their Lordships of the Privy Council reached this conclusion upon & con- 
sideration of the evidence adduced in that case and, in our opinion, nobody can 
succeasfully contend that what is valuable consideration in one case is n arily 
valuable consideration in the other. It is true that in this case the rent agreed 
to wasarentofRs. 50a year for the first six years and then the rent was to be an annual 
rent of Rs. 25 after the period of six years. This provision seems to be a little 

uliar. One would expect an increase in the amount of rent and not a decrease 
in the amountof rent, and itseems to me that there is some force in the contention 
of Mr. Desai when he says that this shows that the permanent lease cannot be 
said to be one for valuable consideration. But, as I said, the question has to be 
decided upon circumstances as they existed at the time of the transaction and 
for aught one knows, making an allowance for the peculiar provision in the lease 
as regards the amount of the rent, it is reasonable to hold that the amount of 
rent agreed under the terms of the lease was valuable consideration according to 
the circumstances as they existed in the year 1887. Besides, the expression 
“valuable consideration” as used in s. 10 of the Indian Limitation Act is used in 
contradistinction to a case where there is no consideration, that is to say, the 
transfer is gratuitous, and as we hold that Pradhanappa was an assign for valuable 
consideration, s. 10 ,cannot be of my assistance to the present appellant. ; 
This takes me to the other point, namely, exemption from the bar of limi- 
tation upon which Mr. Desai relied, and that is s. 14 of the Act. Now, in consider- 
ing the case under s. 14, just a few dates have to be mentioned even at the risk 
of repetition. Guru Gangadharswami died on August 81, 1920. Suit No. 80 
of 1982 was filed on August 27, 1982, that is, within twelve years. The suit came 
finally to an end on November 26, 1942, or on March 9, 1948, and the present suit 
was filed on December 8, 1942. Now, in order to claim the benefit of s. 14 ofthe 
Limitation Act, certain conditions have got to be fulfilled. The plaintiff in the 
former suit must be prosecuting another ing with due diligence but the 
p ing must be against the defendant and the Court is unable to grant the 
plaintiff the relief claimed by him either on account of want of jurisdiction or other 
cause of a like nature. Now, in the present case the defendant in suit No. 80 
of 1982 was Anantrao Appaji Mantagani, manager of the Digambar Jain Boarding 
Hubli Samstha. The defendant in the present suitis the Daxina Maharashtra 
Digambar Jain Sabha by its secretary Mr. tti, pleader. Mr. Justice Broom- 
field, while apong of First Appeal No. 118 of 1988, stated that no decree could 
be passed against defendant No. 28. The defendant in the suit had put in a 
written statement and had denied that he was the manager. It was for that 
reason that Mr. Justice Broomfield said that no decree could be passed against 
him by name or against the Jain Boarding Hostel by name. The fact which is, 
however, material to the question is that it cannot be said that the defendant in 
the previous suit and the defendant in the present suit are identical, and that, 
we thi is one of the requirements of s. 14, and, in our opinion, therefore, the 
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plaintiff cannot rely upon s.‘14 of the Indian Limitation Act. If the plaintiff 
‘cannot rely upon s. 14 of the Indian Limitation Act, then it is obvious that the 
suit ‘which he has filed on December 8, 1942, was filed more than twelve years 
from the year 1920 when, according to the plaintiff himself, the cause of action 
accrued to him to file a suit. In our o inion, therefore, the learned trial Judge 
was right in holding that s. 14 of the Indi Limitation Act could not be applied 
tö the facts of this case. Ifs.14 does not apply, then it is not necessary to consider 
further the argument based upon art. 184-5 of the Indian Limitation Act. How- 
ever, since, in our view, the expression “valuable consideration” is used in s. 10 
in contradistinction to nominal consideration, and since the same meaning is to 
be given to the expression as used in £. 10 as well as in art. 184-B of the Indian 
Limitation Act, it is clear that the suit is barred under art. 134-B of the Indian 
Limitation Act.- 

- In this view of the matter the decree passed by the trial Court is, in our opinion, 
‘correct, 

The plaintiff preferred a further appeal to the Supreme Court. 


M,C. cannes: Attorney-General for India, with J. B. Dadachanji, for the 
ap 
kaa R. Madbhavi, with K. B. Bengeri. for the respondent. 


“ Murmersea J. This a appeal is directed against a judgment and decree of a 
division bench of the Bo y High Court dared October 19, 1949, affirming, in 
appeal, those of the Civil Judge, Hubli, passed in Special Suit No. 21 of 1924. 
_ The'facts of the case lie within a'short compass and the whole controversy, 
so far`as this appeal is concerned, centres round the short point as to whether or 
not the plaintifs suit is barred by limitation. Both the Courts below have decided 
this aan against the plaintiff and he has come up.on appeal before us. 
= Eade [Seneca the contentions that have been canvassed before us, a brief 
resume of the material facts will be n . The plaintiff appellant is the 
spiritual head or Mathadhipati of a Lingayat Math known as Murusavirmath situated 
within Hubli taluka in the district of Dharwar. On November 18, 1887, 
Gurusiddhaswami, who was the then head of this religious institution, ‘granted 
a permanent lease of a tract of land belonging to the Math and forming ae of 
R.S. No. 84, in favour of one Pradhanappa Gad the rent agreed to be paid 
lessee was Rs. 50 per annum for the first six years and thereafter at the rate of 
Rs. 25 annually. On June 19, 1892, Aisne: sold a portion of the leasehold 
prope whieh ia-deseribediin.ech. LÈ 1(8) to the plaint, to a person named Bharam- 
pa. "1897 ‘Gurtsidhwaswami and was succeeded by his eas 
ami who did not sa pe the permanent lease granted by 
ecessor and went on ae pane ee from the lessee in the same way as before. 
pret April 19905 another part of th d, which is described in sch. 1(a) to the plaint, 
was put up for sale in execution of a decree against Pradhanappa’s heirs and it 
was purchased by one Kadayya, and Kadayya in his turn sold the same to Bhara- 
mappa who had ATE arcane sch. 1(b) plot by private purchase. .On April 8, 
1910,- Bharamap of the entire premises consisting of plots 1(a) 
and 1) to thel htra Digambar Jain Sabha, a registered body 
for the purpose of balding 8 school upon it for the education of Jain students. 
On August 81, 1920, Gangadharswami died and for some time’after his death 
the affairs of the math were in the hands of a committee of management. On 
November 25, 1925, the present pleintiff Gurusiddhaswami became the head 
of the Math. On August 27,1982, the plaintiff instituted a suit, being Suit No. 80 
of 1982, against the heirs and successors of Bharamappa for recovery of possession 
of the land comprised in the permanent lease on the allegation that there being 
ho legal necessity for granting the lease, the alienation was not binding on the 
math and became -void on the death of the last Mahant. The Jain Sabha was 
impleéded as defendant No. 28 in the suit, but under a wrong name. "The suit 
was ‘dismissed by the trial Judge, but on appeal by the plaintiff to the High Court 
of Bombay, the trial Court’s judgment was reversed and the plaintiff's claim for 
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khas possession was allowed in of the suit land against all the defendants 
with the exception of defendant No. 28 who was dismissed from the suit on the 
ground of misdescription. The judgment of the High Court ig dated November 
26, 1942. On December 8, 1948, the plaintiff appellant commenced the present 
suit against the respondent Jain Sabha claiming khas possession of the land 
gifted ın its favour by Bharamappa, all that as the original permanent lease 
was not binding on the Math for not being supported by l necessity, the 
defendant could not acquire any title by t from the successor of the lessee. 
The defendant Sabha resisted the suit and two material questions round which 
the controversy centred were: (1) hetket the original ent lease was 

supported by legal necessity, and even if it was not, (2) whether the plaintiff’s 

suit was barred by limitation under art. 184-B of the Indian Limitation Act? 
The trial Judge decided the first point in favourofthe plamtiff, buton the question 
of limitation the decision was adverse to him. The result was that the plaintiffs 
suit was dismissed. Thereupon the plaintiff took an appeal to the High Court 
of Bombay and the learned Judges, who heard the appeal, concurred in the decision 
of the Court below and dismissed the appeal and the suit. It is the propriety 
of this decision that has been challenged before us in this appeal. 

Both the Courts below have held that a suit of this description is governed by 
art, 184-B of the Indian Limitation Act and the period of limitation is 12 
computed from the date when the previous Mahant died. The plaintiff’s p 
sor admittedly died in 1920 and the suit was brought more Men 12 years after 
that and hence it was time-barred. 

To get round the plea of limitation, the learned Attorney-General, who appeared 
in support of the appeal, has put forward a two-fold contention. It is argued in 
the first place that the decree for ejectment, which was passed in favour of the 
plaintiff and against the heirs of Bharamappa in the ani suit of 1982, was bind- 
ing on the present defendant on the prin nel a decree against a lessee binds 
the sub-lessee as well. The defendant, ore, was not competent to resist 
the plaintiff’s claim for possession which was already allowed in the previous suit. 
The other ground is, that limitation is saved in this case by virtue of the 
provision of s. 10 of the Indian Limitation Act. 

So far as the first ground is concerned, it may be stated at the outset that even 
if the appellant’s contention is right, the present suit would be barred under s. 47 
of the Civil Procedure Code and nee per remedy of the plaintiff would be to 
apply for execution of the decree in the previous suit. This difficulty, however, 
is not insuperable, as under s. 47 of the Civil Procedure Code the Court is empowered 
to treat a suit as an execution proceeding, when there is no question of limitation 
or jurisdiction standing in the way of the painun, In our opinion, however, the 
contention as put forward by the learned Attorney-General cannot succeed. It 
may be assumed as a proposition of law that a lessee would be bound by a 
decree for possession obiad by the lessor against the lessee, no matter whe 
the sub-lease was created before or after the suit, provided the eviction is ene 
on a ground which determines the sub-lease also’. But there seem to be two 
insuperable difficulties in the way of applying that principle to the facts of the 

resent case. In the first place, the suit of 1982 was not by a landlord or ex-land- 

ord against his tenant for evicting him from the leasehold premises basing his 
claim on the ground of determination of tenancy. The Mahant, who created the 
permanent lease in 1887, might not have been able to derogate from his grant and 
the lease ht be taken to be valid so long as the alienating Mahant lived. As 
soon as he died, it was open to his successor to repudiate the lease and recover 
possession of the property on the ground that the alienation was not binding on 
the endowment. In the present case the immediate successor of the panig 
Mahant consented to the lessee’s continuing in possession of the property an 
thereby he might be treated as creating an interest in the lessee commensurate 
with the period of his lifetime or the tenure of his office. After his death, however, 
his successor did not accept any rent from the lessee or otherwise treated the lease 


1 Vide Sailendra Nath v. Buen Lah (1944) 49 C. W. N. 188; Yusuf v. Jyotishchandra 
Banerji, (1981) LL.B. 59 Cal. 789 
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as subsisting and in 1982 h> brought the suit for recovery of possession of the 
property against the successors of the original lessee on the foo that they did 
not acquire any title by the grant which, being unsupported by legal necessity, 
was not binding on the math. This was not a suit by a landlord against his tenant ; 
it was a suit by the holder cr manager of the math to recover possession of math 
property which was improperly alienated by his predecessor on the ground that 
the defendant became a trespasser as soon as the previous Mahant died and the 
plaintiff was entitled to recover possession on proof of his title. 

Quite apart from this, the other difficulty is equally formidable for it does not 
apar tous that the defendant Jain Sabha was tall a sub-lessee under Bharamappa 
or his heirs. We have gone carefully through the document executed by Bhara- 
mappa in favour of the Jain Sabha. Both in form and in substance it is a deed 
of gift and not a sub-lease. The gift, it seems, was made for a specific purpose, 
namely, for construction of a school building upon the site which was to be used 
for the education of the boys and girls of the Jain community, and it was for this 
reason that the deed provided that on the contingency of the school being removed 
from the site or its ceasing to exist, the land would revert to the donor. The 
attaching of a condition like that to a deed of gift could not, in our opinion, con- 
vert it into a sub-lease. I- is clear, therefore, that the suit of 1982 was not a 
suit for eviction instituted by a lessor against his lessee, nor could the present 
defendant be regarded as a sub-lessee under the defendants in the earlier suit. It 
may be unfortunate that by reason of a pure misdescription, the earlier suit was 
dismissed against the Jain Sabha, but that is altogether irrelevant for our present 
purpose. In our opinion, the first contention of the Attorney-General must fail. 

As regards the other ground raised by the Attorney-General, we are of opinion 
that the point is without any substance, and s. 10 of the Indian Limitation Act 
is of no assistance to the p-aintiff in the present case. In order that a suit may 
have the benefit of s. 10, it must be a suit against a person in whom the property 
has become vested in trust for any specific purpose or against his legal representa- 
tives or assigns, not being assigns for valuable consideration. It may be teken 
that the word “assign” is sufficiently wide to cover a lessee as well; but the 
difficulty is, that as the lease was for valuable consideration, the case would come 
within the terms of the exception laid down in s. 10 and consequently the defendant 
would not be precluded, by reason of the fact that the property was to his 
knowledge a trust proper-y, from relying on the provisions of the statute 
which limit the time within which such suits must be brought. The Attorney- 
General contended rather strenuously that the transfer here was not for valuable 
consideration inamuch as the rent reserved for a large tract of land which had 
immense potential value was Rs. 50 only for the frst six years and then again 
it was to be reduced to Ra 25 which would continue all through. We desire to 
point out that the expression “valuable consideration” has a well known connota- 
tion in law and it is not synonymous with “‘adequate consideration”. It may be 
that judged by the standard of modern times, the rent reserved was small, but 
as has been found by both the Courts below the consideration was not in any sense 
illusory having regard to tie state of affairs prevailing at the time when the 
transaction took place. This is a concurrent ee fact which binds us in 
this appeal. The result is that, in our opinion, both the contentions raised by the 
learned Attorney- General fail and this appeal must stand dismissed with costs. 


Appeal dismissed. 
Agent for appellant; Rajinder Narain. 
Agent for respondent: Naonv Lal. 


A 


1954] ` NAVINCHANDRA V. COMMRE. I. T. B’BAY TOS 


INCOME TAX REFERENCE. 


Before ths Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


NAVINCHANDRA MAFATLAL v. THE COMMISSIONER OF INCOME TAX, 
BOMBAY CITY.* 

Indian Income-taw Act (XI of 1982), Secs. 284, 35, 30, 34—Whether 3. 234 seif contained for 
determining taw payable by shareholder—Order mads under 8. 234 imposing Kabikiy upon 
shareholder to pay taa whether a proper order—Limsitation under s. 34(8) when begins to run 
against shareholder against whom order made under s. 834. . 

An order under s. 28A of the Indian Income-tax Act, 1922, imposing a lability upon a 
shareholder to pay tax oan only be made under s. 84 of the Act. It is, therefore, not sufficient 
that an order under s. 28A should be made, but it should be followed up by a proper order 
of assessment under s. 84 of the Act. 

The practice so far followed by the Income-tax Department in cases falling under s. 28A 
of the Act, to make an order of assessment under s. 84 read with s. 28 of the Act, is well 
founded in law. 

The words “power to assess’? contained in the heading of s. 38A of the Indiaa Income-tax 
Act, 1922, refer to the power conferred upon the Income-tax Officer and not to the mode of 
assemsmnent. i 

The expression ‘where tax bas been paid” in s. 28A (£) of the Indian Income-tax Act, 
1922, merely indicates the liability in respect of which tax has been paid. It makes no 
reference to the mode of payment of the tax or the process of assessment that has te be 
followed before a liability arises to pay the tax. ` 

Limitation under s. 84(8) of the Indian Income-tax Act, 1922, with regard to the share- 
holder who is sought to be assessed, begins to run from the end of the year in which the 
order under s. 28A of the Act is made. 

The expresion “first assessable” used in s. 84(3) of the Act means that there was an 
fnoome in existence which could have been assessed or was capable of being assessed but 
in fact was not assessed and was assessed subsequently, and limitation begins to rm from 
the time when such income could be assessed. ' 

Combatia v. Commissioner of Income-tax, Bombay! and Sir Kasturchand Lid. v. Commr. 
of I. T. Bombay," referred to. 

If an order is made by an Income-tax Officer and even though he may state that he has 
not made it under any particular section of the Indian Income-tax Act, or even if he may 
state that he has made it under a particular section, it is for the High Court to decide which 
is the proper provision of the law under which such an order should have been made. 

Per Tendolkar J :—If tt is held that the word “assess” in s. ZBA means “compute” conse- 
quential upon the order made that undistributed profits shall be treated as distributed by 
way of dividend amongst the shareholders, the proportionate share of the shareholder shall 
be included in the total income of the shareholder under s. RBA ; but the Income-tax Officet 
will prcoeed to determine the tax on the total tnoome either under s. 28(3) if the azsessment 
of the shareholder has not by then been completed or under s. 84 if the assessment has 
already been completed. In the latter case, the period of limitation mentioned in s. 84(3) 
begins to run from the end of the year in which an order under s. 28A has been made. 

The word ‘assess’? as used in the heading [of s. 28A] obviously comprises the entire 
process of assessment. 

Ona Navinchandra Mafatlal (asseasee) was assessed as the legal representative 
of Mafatlal Gagalbhai for the assessment year 1942-43 by the Inoome-tax Officer 
by his order dated February 28, 1946, on the total income of Rs. 3,76,539. Similarly 
for the assessment year 1043-44, the asseasee was assessed on the total income of 
Ra. 4,42,693, by an order dated 28, 1946. i 

Mafatlal Gagalbbai was a shareholder in the Gagalbhai Jute Mills, Ltd., Caloutta, 
and in the assessment year 1942-43 he held 12,435 ordinary shares and 2,500 pre- 
ference shares in the company. For the assessment year 1943-44 he held 12,185 
oy ea 2,500 preference shares in the company. For the years ending 
March 31, 1941 and 1042, the company did not declare any dividend either on the 


*Decided, March 18, 1954. Income-tax Re- 8.0, 14 L T. R. 748, 756. 
ference No. 84 of 1958. 2 (1940) 51 Bom. LR. 687, : 
1 (1046) 49 Bom. LR. 61, B.C. 17 LT. R. 493. 
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ordinary or on the preference'shares. On February 20, 1947, the Income-tax Officer 
made an order in respect of the company under s. 23A of the Indian Income-tax 
-Aot, 1922, directing that the assessable incomes of the company for the previous 
years ending Maroh 31, 1941, and March 31, 1942, as computed for income-tax 
assessments for 1941-42 and 1942-43, viz. Rs. 5,71,072 and Rs. 10,00,411 respectively, 
should be deemed to have been distributed as dividend to the shareholders of the 
company on the dates of the general ae of the company held on October 18, 
1941, for the year ending March 31, 1941, an A 31, 1942, forthe year ending 
March 31, 1942. In oo uence of this order under s. 23A of the Act, the 
Income-tax Officer reopened the assessment of the assessee for the assessment years 
1942-43 and 1943-44 under s. 34 of the Act and by his order dated March 28, 1947, 
added to the income of the asseasee Es. 4,48,502 for the asseasment year 1942-43 
and Re. 7,96,082 for the assessment year 1943-44, as amounts deemed to have been 
distributed as dividend on the ordinary shares of the company under s. 23A of the 
Act. This distribution was made without taking into account the dividend payable 
to the holders of the preference shares. 
The hai Jute Mille, Ltd., appealed against the order of the Income-tax 
Officer ə under s. 23A of the Act, and the Appellate Assistant Commissioner on 
August 4, 1947, confirmed the order of the Income-tax}Officer. On a to the 
Appellate Tribunal, the Tribunal on July 29, 1948, confirmed the orders of the 
Enoome-tax Officer and the Appellate Assistant Commissioner so far as the application 
of s. 23A to the company’s osse was concerned, but varied the order as to the distri- 
bution by directing as followa :— 

“...there should be firstly a distribution of Rs. 1,758,000 amongst the preference shareholders 

and the balance of the profits must then be distributed amongst the ordinary shareholders.” 


The assessee had also appealed against the order of the Income-tax Officer re- 

ning the assessments for the assessment years 1942-43 and 1943-44 under s. 34 
of the Act. ee ean Appellate Commissioner on January 7, 1948, 
confirmed the order of the Income-tax Offloer. The assesses a ed to the 
Appellate Tribunal. At the hearing of the appeal the asseasee applied for with- 
drawal of the appeal and tke Tribunal on March 16, 1949, allo the asseasee to 
withdraw the appeal, stating in ita order as follows :— 

- “ In the present case ordinarily we would have hesitated to allow the withdrawal of the 
appeals of Seth Mafatlal, but we find that if we were to deal with the appeal on its merits tt will 
result in enhancement of the assessment made by the Income-tax Officer on Seth Mafatlal. The 
High Court of Bombay has held zhat the tribunal has no power to enhanoe the assessment made 
by the Income-tax Officer. If the Department was not satisfied with the order passed by the 
Income-tax Officer and confirmed by the Appellate Assistant Commissioner the Department 
had the right of appeal. In these circumstances, we think it will be useless to proceed with the 
appeals of Seth Mafatlal, as they will result in enhancement of his assessment.” 

On ey 23, 1950, the Income-tex Officer, without taking action under s. 34 
of the Act pursuant to the directions given by the Tribunal, reduced the amounta 
deemed to have been distributed under a. 23A of the Act to the holder of the ordinary 
shares and added the amounts deemed 10 have been distributed to the holder of the 
preference shares and issued notices of demand. On appeal by the assesseo, the 
Appellate Assistant Oommissioner on April 17, 1952, dismissed the appeal, stating 
that the orders appealed against were not orders passed under any section of the 
ide E egy a B. 30 of the Act. The asseasee appealed to the 

i on il 28, 1953, the Tribunal dismissed the appeal, observing, in į 
order, as follows :— i 

“It is not necessary to decid» whether the opinion of the Appellate Assistant Commissioner 
is right. Where an order is passed under s. 28A (1) of the Indian Income-tax Act in the oase 
of a company, it is not necessary that action under s. 84 of the Act has to be taken, if necessary, 
for the purpose of revising the assessment made on a shareholder. The fact that action was 
taken under s. 84 in the past does not mean that action under s. 34 has to be taken under the 
law as it stands, The relevant part of s. 28A (1) is as follows :— 

‘and thereupon the proportionate share thereof of each shareholder shall be included in 
the total income of such shareholder for the purpose of assessing his total income,’ The pro- 
vision is mandatory and has notŁing to do with the provisions of s. 84 of the Act”, 


A 
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The following questions of law were referred to the High Court :— .. 

(1) Whether the orders of the Income-tax Offer, dated 28-1-1950 are appealable ? 

(2) Whether tt was incumbent on the Income-tax Officer to take action under s. 34 of the 
Indian Income-tax Act before he revised the assessments on 28-1-1950 ? 

(8) If the answer to question No. 2 is in the affirmative, whether the bar of limitation 
specified in s. 84 of the Indian Income-tax Act would apply to the inclusion in the total income 
of a shareholder the dividend which is deemed to have been distributed under s. 8A (I) of the 
Act? 


The reference was heard. 


N. A. Paltkhivala, with D. H. Dwarkadas, for the applicant. 
Q. N. Joshi, with K. T. Desai, for the respondent. 


Palkhivala. In this case the Income-tax Officer acted under s8. 23A in re- 
opening the assessment of the assessment years 1942-1943 and 1943-1944 and in 
including the dividends in the income. See s. 16 (2). In order to determine what 
tax is payable on the notional dividend under s. 23A regard must be had to the total 
inoome. Section 23A is a procedural section and not a charging section. If the 
assessment, due to any reason, is incomplete, it can be re-opened under s. 34. Total 
inoome is only one, and if as a result of an order under s. 23A the Income-tax Officer 
finds that any income has escaped assessment, it will have to be charged under s. 23 
or s. 34. 

[TaxpoLKaR J. It could fall only under s. 34 (b) and s. 34 would apply if the 
order under s. 23A is made within the period of four years.] 

Yea. That contingenoy is provided for by the newly added s. 35 (7). If the result 
of an order under s. 234 was merely consequential as urged by the Department, then 
the amendment would not have been necessary at all. The charging section under 
which the tax is computed is not s. 28A but s. 34 or s. 28. So far the practice has 
been to proceed to make the assessment under s. 34 after an order under 8. 23A was 
made. Only in the present case the assessment order is claimed to be under s8. 23A. 
But the order itself does not show under what section it is made. 

[Caacta O. J. Why could the order not have been made under s. 35 ? ] 

There is no error apparent on the record in this case. No notice as required under 
s. 35 (1) has been given to the asseasee. Moreover only arithmetical mistakes can 
be corrected under that section. No income cau be added or deducted. The 
prooees of assessment cannot be invoked under s. 35. In the case of an arithmetical 
error being corrected there is no question of re-assessment. But if an item is to be 
added, this question of re-assessment arises and s. 35 has no application. Section 
35(7) artificially provides for a process of reotification. But even in cases falling 
under 8. 36 (7) the original order would fall under s. 34 and 8. 35 (7) would only apply 
where that order is varied or modified in appeal or revision. The first effect sea 
order under s. 23A is that there is a notional distribution of dividends. The second 
effect is that the proportionate income is included in the income of the shareholders. 

[IanvotxaR J. The words “in computing the totgl income” are not used in 
a. 23A, unlike s. 16 (3).] . 

The term “assessing” used in 8. 23A (1) is used in the same sense as computing. 
Moreover the company alone oan appeal against an order under s. 23A. ven & 
person who is wrongly assessed as a shareholder would have no right of appeal. 

[Omaara C. J. Is it also not pertinent that s. 23A does not provide for a notice 
to the assessee before an order is passed ?] 2 

Yes. Section 23A doesnot even provide for a notice of demand or of enhancement 
unlike s. 85. This further indicates that s. 23A is merely procedural. In s. 34 (1) 
the words “proceed to assess or re-assess” are important. They indicate that even 
in a case covered by s. 34 the tax would have to be computed under s. 23. See 
Oambatta v. Commissioner of Income-tax, Bombay. In that case also there was. 
an order under s. 23A. But the asseasment order was not under s. 23A. Had it 
been 60, the assessee would neither have appealed to the Tribunal or oome by way of 


1 (1946) 49 Bom. L.R. 61. 


a 


798 THE BOMBAY LAW REPORTHR. _ [von LVL 


reference to the High Court. It is true that in that case the assessment was in- 
ee: But it would be Llogioal to urge that if the assessment is incomplete you 
can have a right of appeal, Lut if it is complete you have no right of appeal. 

[THENDOLKAR J. There would be a right of appeal but not on the ground that any 
amount had been included under s. 23A.] 

But it would be more logical.to construe that in such a oase the order is under s. 34 
because then s. 23 would also be applicable and the same right of appeal would be 
igen whether the assessment is complete or incomplete. The words “assessing 

is total income” in s. 23A cannot bə construed as computing the total income, 
because then the Income-tax Officer would get the jurisdiction to compute the total 
income under s. 23A and the assesses would have no right of appeal. Cambatia’s 
case lays down that s. 23A is not a charging section. If the order in the present 
case is held to have been made under a. 34, then the order is clearly bad as no notice 
was issued to the asseasee as required by that section. Again the period of limi- 
tation, viz. four years provided by s. 34, would also apply. There is no allegation 
of concealment in this case. See Sir Kasturchand, Lid. v. Commr. of I. T., Bombay 
This case lays down that there is no period of limitation for an order under s. 23A 
being passed against a company. But the case of shareholders was not before the 
Oourt in that case. But for the new s. 35 (7) the Income-tax Officer would have to 
proceed under s. 23 in any event. The scheme of the Aot is that the original order 
of assessment must be made within four years or eight years as provided ; but if 
that original order is modifiad, there is no limitation. Section 35 (7) was enacted 
to obviate the argument of a shareholder when his assessment was complete under 
B. 34 and a modification was necessary as a result of an appeal by the company 
against an order under s. 23A that his complete assessment could not be touched. 
In Kasturchand’s case it was not necessary to go to s. 34 as the oompany alone was 
assessed and there was no question of limitation. When an order under s. 23A is 
made E dividend, the inolusion of the proportionate share in the 
income of the olders is not automatic. It has to be done under s. 34 and 8. 23. 
There is a difference between an order being ineffective and ita being barred by 
limitation. Under the old s. 34 the time limit applied only to cases falling under 
B. 23 and s. 34. Under the new s. 34 (3) the time limit applies generally and hence 
the order in the present case would be bad in any event. When Kasturchand’s 
case was decided s. 34 had not been amended. 

Joshi. Kasturchand’s case clearly shows that s. 23A is a comprehensive section. 
The provision with regard to notice is not necessary as the effects of s. 23A are 
consequential. The lisbility is already ascertained and heroe the show cause notice 
is not necessary. Even today there is no time limit under s. 34 (3) to orders under 
s. 283A. Kasturchand’s case lays down good law and the principle of that decision 
should be applied and given effect to even as far as the shareholders are concerned. 
Otherwise the whole purpose of s. 23A would be frustrated. The scheme of s. 23A 
is that a shareholder cannot be heard in case of an order under s. 23A. It is per- 
footly legitimate to provide that a shareholder should have no right of appeal because 
the shareholder can have no valid defence against an order unders. 23A. There 
is no question of hardship as this only applies to companies in which the publio is 
not su tially interested and it deals only with the undistributed profits of such 
companies. The inolusion of the amount in the total income of the assessee under 
8. 23A carries with it the assessment. 

es J. You suggest that “assess” in s. 23A means compute as well as 
BBBORB, 

Yes, so whether the assessment is complete or not there is no right of appeal. 
Asseesment under s. 23.4 is oomplete and separate ; it is a new head. the proviso 
to s. 30. The obligation of the company to pay tax under s. 23A is automatio. The 
whole scheme is that there is no time limit to such an order. In the present case 
there is no question of any income having escaped assessment and hence the whole 
of s. 34 including s. 34 (3) has no application. The income comes into existence 
only when the order under s. 23A. is passed and hence there is no question of any 
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income having escaped assessment. It is only by a fiction of law that the income 
comes into existence. In any event, even on the basis that the assessment order 
is under s. 34 the income became assessable only when the order under s. 23A was 
passed and the assessment order would not be time-barred. The amendment to 
B. 34 is procedural in effect and operates retrospectively. Therefore, the order is 
clearly not time-barred. But the correct position is that s. 34 has no application 
here and s. 23A read with s. 29 provides a complete machinery for taxation. 

[T'uxpotKar-J. Does the third proviso to s. 30 (I) not indicate that but for it 
an order under s. 23A would be appealable as far as a shareholder is concerned # | 

Yor, but that is an anomaly. yway under the new proviso to a. 34 the question 
of time-limit does not arise as the Income-tax Officer acted in pursuance of a direction 
of the Tribunal under 8.33. 

Palkhivala. If it is held that the order in the present case is passed under s. 34, 
then the order is clearly bad as no notice was given to the assessee as required by 
that section. The question whether it is time-barred or not, does not arise at all. 
The reference to the High Court is under s. 66 (1) and under s. 66 the Court will not 
answer questions which are divorced from facts or questions which are merely 
academic, See Sir Rajendra Narayan Bhanj Deo v. Commissioner of Income-Taz, 
Bihar and Orissa’. 

[T'uxpoLKaR J. Section 66 (5) lays down that all the questions referred shall be 
answered by the High Oourt.] 

That could not be the oorrest construction as it does not permit an asseasee who 
has come by way of a reference to withdraw any of the questions referred. 

Where an order under s. 23A is made the year referred to in s. 34 (3) is the year 
in which the original assessment was made. The income became assessable when 
the order under s. 23A is made but as in the year in which the original assessment 
was made. The basis under s. 34 (3) is the legal fiction created by s. 23A. When 
an order under s. 23 A is made, the income is assessable as in the year in which the 
profits are deemed to be distributed. The words of s. 34 (3) are “ were first assessable’ 
and not “became first assessable.’ No time limit could be provided in s. 23A 
because that would render the section unworkable. The previous years of the 
various shareholders might be different and hence time limit may apply to certain 
shareholders and not to others. A notional dividend is similar to an actual dividend 
as far as the shareholders are concerned and should be placed on the same footing. 
Though the word “deemed” does not appear in 8. 34 (3), the word “were” should be 
construed to mean ‘deemed to be”. Section 23A creates a legal fiction, and once & 
legal fiction is created, full effect should be given to it and it must be carried to ite 
logical conclusion. The question of impossibility is irrelevant. See State v. Heman 
Alreja’. The proviso to s8. 34 (3) applies only to the asaessee’s appeal. Both the 
points of limitation and notice are not referred to in the order of the Tribunal. The 
proper course would be to let the Tribunal dispose them of in the appeal. 

Joshi. See Madanlal Dharnidharka v. Commr. of Inc.-Tazx, Bombay. This 
oase lays down that once a question is referred to the High Court under s. 66 (1), the 
asseasoe cannot challenge the jurisdiction of the High Court to decide it. 


M.H.K. 


Omaara O. J. This reference raisesa very important anda very interesting question 
as to the interpretation of s. 23A of the Indian Income-tax Aot. The facts leading 
ap to the reference may be briefly stated. The asseasee is the legal representative 
of Mafatlal bhai and he has been assessed in that capacity. The assessment 
order against him for the assessment year 1942-43 was passed on February 28, 1948, 
and with regard to the assessment year 1043-44 it was passed on August 23, 
1046. It appears that Mafatlal was o shareholder in the Gagalbhai Jute Mills, Ltd., 
and as such shareholder he held 12,185 ordinary shares and 2,500 preference shares. 
The Income-tax Officer made an order in respect of this company under s. 23A. on 
February 20, 1947, and by that order he directed that Rs. 5,71,072 and Rs. 10,00,411 
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` for the two respective years ending on March 81, 1941, and Maroh 31, 1942; should 
be distributed as dividend to the shareholders who were shareholders at the date 
when the relevant general meeting of the company was held. In consequence of: 
this order the Income-tax Officer reopened the assessment of the assessee for the 
assessment year 1942-43 and 1943-44 and he included in the assessment year 1942-43 
a sum of Rs. 4,48,602 and in the year 1943-44 a sum of Rs. 7,96,082 aa attributable 
to the dividends which had been distributed under the order made under.s. 23A. 
Against the order made by the Inoone-tax Officer under s. 23A Gagalbhai Jute 
Mills, Ltd., preferred an appeal to the Appellate Assistant Commissioner. The 
Appellate Assistant Commissioner conirmed the order of the Income-tax Officer. 
The company then went in appeal to the A; te Tribunal and the Appellate 
Tribunal took the view that the undstributed dividends had not been properly 
distributed among the various class of atareholders. Under the order of the Income- 
tax Officer the dividend had only been distributed among the ordinary shareholders. 
Therefore, the Appellate Tribunal dirscted that the undistributed profits should 
first be distributed amongst the preference shareholders and the balance should 
then be distributed amongst the ordinary shareholders. The assessee also appealed 
-against the order made by the Income-tax Officer reopening the assessment for the 
years 1942-43 and 1043-44, which order had been made under s. 34 of the Act. The 
Appellate Assistant Commissioner dismissed his appeal and he then appealed to the 
Appellate Tribunal. After the decision of the Tribunal was given in the appeal of 
the mills it was realised that if the agseesee proceeded with his appeal, the result 
would have been that his assessment would have to be enhanced, and as the Depart- 
ment had not appealed against the order of the Appellate Assistant Commissioner, 
the Tribunal had no jurisdiction to enhances the assessment of the assessee in his 
ap . The Tribunal, therefore, gave leave to the assesses to withdraw his appeal 
and accordingly the appeal was withdrawn on March 16, 1949. It may be mentioned 
that the order of the Tribunal in the appeal of the mills was passed on July 29, 1948. 
Pursuant to the directions giyen by she Tribunal, the Income-tax Officer again 
reopened the assesament of the asaeasee for both the assessment years 1942-48 and 
1943-44 and included in the income the dividends m accordance with the direstion 
given by the Tribunal. In doing so the Income-tax Officer did not proceed under 
8. 34. No notice to show cause was given to the asseasee. The Income-tax Officer 
on his own initiative reopened the assessment, determined the income, determined 
the tax that had to be paid, and served upon the sasessee a notice of payment. 
Against this order of the Income-tax Officer, the asseasee appealed to the Appellate 
Assistant Commissioner. The Appellate Assistant Commissioner dismissed the 
appeal holding that the appeal did not lie as the order of the Income-tax Officer 
was not appealable under s. 30. The asseasee then went in a to the Appellate 
Tribunal and the Appellate Tribunal confirmed the view of the Appellate Assistant 
Commissioner that no appeal lay and dismissed the appeal of the seseasee. The 
assessee now has come on this reference before us. : 
Now, in order to decide whether an appeal lies, we must first look to s. 23A. and 
place ə proper constructi: n upon tbat section. That section is headed, ‘Power to 
assess individual members of certain companies”, and gives the authority to the 
Inoome-tax Officer, if the conditions laid down in that section are satisfied, to make 
an order in writing that the undistribeted portion of the assessable income of the 
company of the previous year shall be deemed to have been distributed as dividends 
among the olders as at the date of the relevant general meeting, and thereupon 
the proportionate share thereof of each shareholder shall be included in the total 
income.of such she réholder for the purpose of assessing his total income. It will be 
noticed thet this section creates a notional income, which income comes into existence 
when the order is made by’ the Income-tax Officer and the income consists of the 
undistributed profits of a company and those undistributed profita are deemed to 
be dividends having been distributed az the date of the general ore referred to 
in that section, and the section provides that the proportionate share of each share- 
holder in these dividends shall be inoluded in his total income for the purpose of 
assessing his total income. The view taken by the Tribunal is that the expression 
“thereupon the proportionate share thereof of each shareholder shall be included in 
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the total income of such sh: reholder for the purpose of assessing his total inoortie ” 
cesta an obligation upon the Income-tax Officer _not-only-to-intlude this amount in 
the total inodmeé of the aassesde, but also to assess it to tax and that no formal order 
of assessment is necessary: In other words, according to the Tribunal the expres- 
sion “thereupon” emphstises the fact that the inclusion in the total income and 
the assessment to tax is consequential upon the order made by the Income-tax 
Officer under s. 23A and that consequential order is not made appealable under 
8. 80 of the Act. > f 

Now, it is the basic principle of the Income-tax Aot that there is no liability to 
pay tax upon an sssessee unless there is an order of assessment. ‘Assessment’, 
as has been often pointed out, has been used in the Income-tax Act in more than 
one sense. Assesament may mean merely the computation of the total income of 
an asseasee, or it may mean the whole process beginning with the computation of 
the total income and ending with the order calling upon the aaseasee to pay a tax 
which he is liable to pay on his total income. It is possible to take one of two views 
of s. 23A, but the view taken by the Tribunal cannot be accepted in either of these 
two views. One view is that s. 23A is a self-contained section’ and the order referred 
to at the end of sub-s. (1) is itself an order of assessment and no further order of 
assessment is necessary. The other view is that s. 23A is merely s procedural ' 
section and it provides for computation of total income and gives a direction that a 

icular notional income should be included in the total income of the assesses. 
that view of the case an assessment order would be necessary under some pro- 
vision of this Act in order to make the agseasee liable to pay tax. In our opinion, 
much oan be said for either view, but there are certain important considerations 
which have led us to the conclusion that we must not look upon the order made under 
8. 23A as itself an order of assessment, but that a proper order of asseaament after 
following the machinery laid down in the Act is necessary before an assessee can be 
made liable to pay tax. 

Now, the first and the most important consideration is that s. 23A does not 
contemplate any notice being given to the shareholder. It is an elementary principle 
of natural justice, a principle which has been rigorously adhered to in all other pro- 
visions of the Act, that if a prejudicial order is to be made against an assesses, such 
an order should not be made unless he has been given an opportunity to show cause. 
Under s. 23A an order is made against the company in respect of ita undistributed 
profita and the effect of the order is that the shareholder becomes liable to pay tax 
in respect of the proportionate dividend which comes to his share and yet such an 
order could be made without the Legislature requiring any notice to be served upon 
the agsseasee. In this connection reference might be made to s. 35 which gives power 
to the Commissioner and the other Income-tax Officers to rectify mistakes which 
are apparent on the face of the record, and even in a section which does not involve 
any assesament or re-asseasment and which is confined to mere rectification of 
mistakes, the section provides that no such rectification shall be made having the 
effect of enhancing an assessment or reducing a refund unless the Commissioner, 
the Appellate Assistant Commissioner or the Income-tax Officer, as the case may 
be, has given notice to the assessee of his intention so to do and hak allowed him 
reagonable opportunity of being heard. The other important consideration is the 
question of appeal. An order under s. 23A may be made while the assessment of 
the shareholder for the relevant year is still pending under s. 23 or it may be made 
after the assessment is closed. If the order is pe Te the aeee 
8. 23 is ing, the shareholder has a right to ap with regard e whole o 
his eat Preng the assesament made with regard to dividends under 
8. 23A. The only qualification of his right to appeal is provided in the proviso to 
s. 30 and that qualification is that a shareholder in a company in respect of which 
an order under 8. 23A has been passed by an Inoome-tax Officer may not in respect 
of matters determined by such order appeal against the assessment of his own total 
income. As s. 80 gives the right to the company to a against the merits of 
the order under s. 23A, that right has not been given to the shareholder, but he can 
appeal in respect of the assessment under s. 283A on any other ground except-on the 
grounds mentioned in the order and determined by the order under s. 23A. But 
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i this ourious result will follow that while a shareholder may challenge a decision under 
‘s. 23A to the extent that it-affecte his rights or interests if an assessment is pending, 


` that right is denied-to him if the order under s. 23A were to be made afterthe assess- 


inent was completed. In this very case the assessment of the aaseasee Was completed 
und then the order under s. 23A was made, and if the view taken is correct that the 
order under s. 23A itself constitutes an order of assesament, then the asseasee would 
be deprived of his right of ol ear 

It was suggested by Mr. Joshi that any appeal by a shareholder would be futile 
if he could not appeal with regard to the merits of the order under 8. 23A, and Mr. 
Joshi says that aa the Legislature has provided for a right of appeal to the company, 
the merits of the order under s. 23A could be agitated in that appeal and therefore 
the Legislature advisedly did not give the right of appeal to the shareholder. Now, 
there are two answers to this contention. The first is that the proviso we have just 
- referred to itself contemplates a limited right of appeal by the shareholder. There- 
fore, there is no point in urging that an appeal by a shareholder would in all cases 
be a futile appeal. We can imagine two cases where a shareholder may legitimately 
- appeal without mengne the merits of fhe order under s. 23A. One curious case 

- came to this very Court and that was the case of Oambatia v. Commissioner of Income- 
‘tdz, Bombay In that case an order was made under s. 23A. Now, it is only the 
shareholder who is & shareholder on the register of the oompany at the date when 
the general meeting is held who is liable to pay tax on this notional income, and 
what the Department did in that case was that although the share regi showed 
Mr. and Mra. Cambatta os the shareholders the Department proceeded to assess 
Oambatts as the shareholder holding that Cambatta was the beneficial owner of thé 
shares. Mr. Cambatta came to this Court on a reference challenging that decision 
_ and -wo upheld the challenge and held that it was not Oambatta ho was assessable 
under s. 23A but Cambatta and his wife as en association of persons, they being the 
persons recognised as shareholders in the register of the company. In that case 
Cambatta was not challenging the order on ite merita, but he was challenging his 
own liability to pay tax determined by s. 23A. The other conceivable case where 
a shareholder may challenge the order under s. 23A would be the basis of taxation 
on the total income of the assessee when these dividends would be included in his 
total income. Ordinarily, dividends are put under the head “other sources’, but 
shares may be held by an sssessee as a stock-in-trade, in which case he may justifi- 
ably claim the income to be put under the head of “business” and not under the 
head of “other sources”. In certain cases it may be of vital importance as to 
whether an income is put under one head or another heed, for instance, if a question 
of set off arises, and therefore Mr. Joshi is nc t right that there is no conceivable ose 
where a shareholder may wish to exercise his right of appeal against an order made 
under s. 28A. 

Mr. Joshi has urged upon us tc look to the heading of the section whiob is “Power 
to asees individual members of certain companies”, and Mr. Joshi says that this 
heading makes it clear that when the Income-tax Officer makes an order he really 
exer.ises the power to assess and asseases the individual members of the company. 
In my opinion fhe heading “power to assess” refers to the power conferred upon 
the Income-tax Officer. It does not refer to the mode of asseasment; the mode of 
assessment still remains to be determined. Undoubtedly by s. 23A the Income-tax 
Officer by passing the order exercises his power and determines that certain income 
shall be deemed to be part of the total income of the shareholder. But irrespective 
of the heading of s. 23A and irrespective of what is contained in s. 23A, we have. 
yet to determine what is the mode of asseesment.which has got to be followed in 
order that a proper and valid asseasment order should Le made against a shareholder. 
I mey point out that in Cambaita’s case, to which reference has just been made and 
whioh was decided by Sir Leonard Stone, Chief Justice, and myself, we both took 
the view that s. 23A was a computation se.tion. This is what I seid in my judgment 
at-p. 65: z 
“e. 28A is a mandatory section and lays down rules of computation in computing the total 
income vf the shareholder referred to in that section.” 
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And Sir Leonard Stone at p. 64 says: 


-“In my opinion, looking at the scheme of the Act,-s. 28A is-a procedtral section and not a charg- 
-ing section. It-creates a notional income, which is wholly artificial, and which does not in fact 
exist 


Mr. Joshi has drawn our attention to other sub-sections of s. 23A, and the relevant 
sub-section to which attention might be drawn is sub-s. (3) (it) which makes the 
company liable to pay tax if the Department fails to recover the tax from the share- 
holder. Therefore, this sub-section makes it clear that the primary liability to pay 
tax under s8. 23A is upon the shareholder and a secondary liability is cast upon the 
company on the failure of the shareholder to pay tax. Then ol. (sti) of sub-s. (3) 
provides for a notice of demand where tax is recoverable from a company. If it has 
any significanoe at all, what may be noted is that no provision is made for a notice 
of demand to be served upon the shareholder if tax has to be recovered from him 
under 8. 23A, altho the answer may well be, es given by Mr. Joshi, that s. 29 . 
provides for notice of demand end it wes unnecesaery to provide for any such notice 
under s. 23A, although it mey again be pointed ovt that in s. 85 there is ə specific 
provision for notice of demand by sub-s. (4). Sub-seoticn (4) of s. 23A gives ex- 5 
emption to the shareholder from psying tax im respect of the undistributed profits : 
when they are actually distributed by the company, and what is relied u i eee 

icu “when tax has been p.id” and it is urged that this-exprésaion makes it 
clear that tax has got to be paid under s. 23A. -In my opinion the expression merely 
indicates the liability in of which tax has been paid. It makes no reference 
to the mode of payment of the tax or the process of asseasment that hes to be followed 
before ə liability arises to pay the tax. In my opinion this expression is of no 
assistance whatsoever in ing 8. 23A. 

If, therefore, the order under s. 23A does not constitute an order of assessment, 
we have still to determine the question as to whether there is any other section of ` 
the Act under which a proper order of assessment can be made. It may be pointed 
‘out that for the last many years the practice adopted by the Department in cases 
falling under s. 23A was to make an order of assessment under s. 34 read with s. 23, 
and in this case, a8 I have already pointed out, the first order upon the share- 
holder was fad under s. 34. Mr. Joshi has contended that notwi ing the 
practice of the Department, the language of s. 34 makes it inapplicable to the facta 
obtaining under an order made under s. 23A. Now, the only part of s. 34 which can 
be applicable is s. 34(1) (b), and the question is whether the Department was right 
in the practice it followed for several years past. Whereas oL (a) of s. 34(1) refers 
to an omission or failure on the part of an assessee to disclose hia income, al. (b) 
refers to an income which has escaped assessment although there has been no omission 
or failure on the part of the assessee. All that ol. (b) requires is that an Income-tax 
Officer must receive information and in oo: tuenoe of that information he must 
have reason to believe that certain inoome, profits or gains has esos assessment. 
It is posaible to take the view, though I must confess that it is slightly straining the 

of the section, that as soon as the order was made under s. 23A the Income- 
tax Oficer received information that under that order the assessee must be assessed 
to tax in respect of oertain dividends which by that order were made his notional 
income to be included in the total income of a relevant mn and as the asseasee had 
not psid tax on that notional, inoome it could be said that that income had escaped 
assessment, and acting on that information and seeking to bring the eacaped income 
to tax he proceeds to act under s. 34. If we do not place this interpretation upon 
8. 34, one of two results must follow, either of which would be most unfortunate. 
One would be to take the view which has already been suggested and rejected that 
under s. 23A the order itself is an assessment order and no further asseaament is 

although such an order, a8 pointed out, could be made without notice to 
the assessee and in certain os pe vng ee ee O a ete ore . The 
other result would be even more untortunate from the point of view of the Depart- 
ment that if s. 34 did not apply there would be no machinery provided by the Act 
itself for assessment in cases where notional income created by s. 23A had to be 
assessed in the hands of a shareholder. It is open to an assesses to contend that the 
Qourt must not uphold an gssesement if the Court is satisfied that the Legislature 
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has overlooked to provide thə neceæary machinery for assessment. But I would þe 
reluctant to take that view especially as s. 34 is capable of the interpretation I have. 
put upon-it and it is supported by the past practice on the part of the Department. . 


WED iot always approve UL Lhe past preoti of the Department, but inthis Parti- 


cular case we must say that the practice followed by the Department is well fourided 
in law and the Department was right in taking the view that it was not sufficient 
that an order under s. 23A. should be made, but that it should be followed up by 
proper order of assessment under s. 34. 
There is one serious difficulty which was presented to us in placing this construction 
upon s. 23A, and the difficulty was caused by a decision of this Court in Str Kastur- 
chand, Lid. v. Commr. of I. T., Bombay.1 + was a case where the company itself 
coame on a reference against an order made under s. 23A. What was argued in that 


. oase was that the order of tae Income-tax Officer was barred under s. 34{2) of the 
* Tnoome-tax Act. We repelled that argument taking the view that the order was 


not made in course of assessment under s. 23, but it was made under the special 
powers given to the Income-tax Officer under s. 23A, and there is no provision in 
the Income-tax Act which lays down the period of limitation after which no order 
‘oan be made under s. 23A and therefore the order under s. 23A was not barred. 


` Now,- what has been preased upon us by Mr. Joshi is that if an order under a. 23A 


is not barred, then if a separate asseesment order has to be made against a ahare- 
holder that order may conosivably be barred under s. 34(2), and the result would 
be that although an order could be made under s. Ż3A the order would be infructuous 
if the order could not be enforced against the shareholders agaist whom it was 
primarily intended to be enforced. We ourselves felt that we should hesitate to 
give an interpretation to s. 23A which would nullify its mam provisions and make 


. the order made under it an unworkable order. When Kasturchand’s case was 
. decided, s. 34 had not been amended, and we must now look at the provisions of the 


amended section in order to decide what is the effect of limitation upon an order 


‘ made under s. 23A. The present sub-section with regard to limitation is sub-s. (3) 


of s. 34 and that provides : 

“No order of assessment under section 28 to which clause (c) of sub-section (1) of section 28 
applies or of assessment or re-assessment in cases falling within clause (a) of sub-section (1) of 
this section shall be made after the expiry of eight years, and no order of assessment or re- 
assessment in any other case shall be made after the expiry of four years, from the end of the 
year in which the income, profits or gains were first assessable,” 

The last part of sub-s. (3) refers to all orders of assessment or re-asseasment which 
do not fall within the category first enumerated and the period of limitation laid 
„down is four years ard the point from which limitation beigns to run is the end 
of the year in which the income, profits or gains were first assessable. 

Mr. Palkhivala’s contention is that by reason of s. 23A the dividends were made 
‘notional inoome in the assesament years 1942-48 and 1043-44 and for the purpose 
of limitation those are the relevant years and limitation would begin to run in one 
-case from the end of the asasaament year 1942-43 and in the other case from the end 
of 1943-44. Therefore, according to Mr. Palkhivala the efficacy of an order under 
8, 23A would depend upon when that order was made. Ifit was made at a time when 
the asseasment would have to be opened four years after the end of that relevant 
assessment year, then the order would be infructuous. If we were to accept Mr. 
Palkhivala’s contention, we would find ourselves faced with this anomalous situation 
that although the Legislature provided for no period of limitation under s. 23A 
and although the Legislature intended that such an order oan be made at any time, 
still it would not be efficacious if it was made four years after the end of the year in 
whioh the dividend income was to be assessed. In my opinion, sub-s. (3) of s. 34 
.is not capsble of that interpretation. We must first look at the plain natural language 
used by the Legislature, and unless there is any special canon of construction which 


-prevents us from doing 80, we must give to the plain natural words their obvious and 


„correct meaning. The controversy centres round what the expression ‘were first 
assessable” means. In my vpinion the expression “‘first assessable” means that there 


i (1049) 51 Bom. L.R. 687, s.c, 17 I. T. R. 498. 
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was an income in existence which could have been assessed or was capable of being 
assessed but in fact was not assessed and was assessed subsequently, and limitation 
begins to run from the time when such income could be assessed. Now, oould it be 
said-of.the dividends deemed to be the income of the shareholder under s. 23A. that 
they could have been assessed or were capable of being asseased in the year 1942-43 
or 1043-44 % This income did not exist, and if it did not exist, obviously it could 
not have been assessed to tax. This income came into existence for the firat time 
by an order made by the Income-tax Officer under s. 23A on February 20, 1047, 
and having oome into existence at that date, it could only have been first assessed 
at that date. Prior to February 20, 1947, it was incapable of being assessed. Before 
an income can be assessed it need hardly be said that it must have an existence. 
It may not have an existence as the income of the assessee, but it must have an exist- 
ence even independently of that. In this case the dividend income did not have 
mah existence at all till it was created, as it were, or brought into existence by the 
order made by the Income-tax Officer under s. 23A. Therefore, in my opinion, 
applying g. 34(3) to a case under s. 23A, limitation with regard to the shareholder 
who is sought to be assessed begins to run from the end of the year in which the order 
under s. 23A is made. Therefore, applying that test to the present case, the position 
is that as the order was made on February 20, 1947, limitation woul an 
from March 31, 1947, and it would be open to the Income-tax Offic AKO 
order of assessment in time till Maroh 31, 196 
Mr. Palkhivals says that s-234 Creates à legal fiction and the legal flotion is that 
.& oertain income should be deemed to be in existence at a particular time and we 
must give full effect to the legal flotion, and acoording to Mr. Palkhivala we are not 
giving full effect to the legal fiction when we are construing s. 34(3) in relation to 
8. 23A. by holding that “first assessable’ means not in the year when the income is 
deemed to have been earned, but “first assessable’ means when the income was- 
brought into existence by an order under s. 23A. We fully agree with Mr. Palkhivala 
that when a statute creates a legal fiction and declares something to be in existence 
when in reality it is not, the legal fiction must be worked out in all its implications, 
but in my opinion we are in no way impairing the legal fiction created by s. 23A 
by putting upon s. 34(3) the construction which we are placing. The only legal 
fiction under s. 23A is that certain inoome is deemed to be the income of the asseasee 
for a particular year. Section 23A does not create any legal fiction with regard to 
the assessment of that income or when it was assessable. In fact s. 23A does not 
deal with that topio at all. I accept the legal fiction with all its implications that 
the dividend income referred to in s. 23A accrued to the shareholder or was received 
by the shareholder in the particular year of assessment. But accepting that fiction, 
we have still to ask the question, “When was that income first assessable?” and 
when we answer that question by saying that that income was first assessable when 
the order under s. 23A was made, we do not in any way circumvent the legal flotion 
created by the statute, but we construe an entirely different concept contained in 
B. 34(3) with regard to which concept no fiction is created by 8. 23A. 

Therefore, in my opinion, on the question of limitation which has been expressly 
referred to us by the Tribunal, I am of the opinion that limitation under s. 34(3) 
applies to an order under s. 23A against a shareholder, but it applies in the sense in 
whioh I have indicated in the judgment. i 

Mr. Joshi also drew our attention to the second proviso to sub-s. (3) of s. 34 whioh 
is to the following effect : . f 

“Provided further that nothing contained in this sub-section shall apply to a re-assessment 
made under section 27 or in pursuance of an order under section 81, section 83, scotion ‘BBA, 
section 83B, section 66 or section 66A.” 
` Mr. Joshi wanted to contend that no question of limitation oould arise in this 

ioular case because what the Income-tax Officer was doing was to carry out a 
Toston contained in the order of the Tribunal given under s. 33 and he was re- 
assessing pursuant to that direction. As against that Mr. Palkhivala’s contention 
was that this proviso only enabled a re-assessment to be made when there was an 
appeal by an assessee and the direction was given in that appeal. Mr. Joshi further 
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relied on a further amendment that has been made to s. 34 which removes even that 
suggested difficulty from the way of the Department according to Mr. Joshi, and: 
that further amendment is to the following effect : . 
“Provided further that nothing contained in this section limiting the time within which 
any action may be taken or any order, assessment or re-assessment may be made shall-apply 
to a reassessment made under section 27 or to an assessment or re-asseesment made on the 
asscesce Or any person in consequsnoe of or to give effect to any finding or direction contained 
in an order under section 81, section 88, section 388A, section 38B, section 66 or section 68A.” 
Mr. Joshi says that the case would fall directly within this proviso because in giving 
effect to a direction given by the Tribunal an order of sssesament or re-assessment 
has to be made on & shareholder, and according to Mr. Joshi even though the share- 
holder may not be the agseagee who appealed to the Tribunal the re-asseagment may 
be made not only on the assessee but on any person. Mr. Palkhivala is not pepared 
to acoept this in tion of the proviso placed by Mr. Joshi. Now, inasmuch 
as I have held that the order of January 23, 1960, was not a proper order of assessment 
under s. 34, this question can only arise if the Income-tax Offloer passes a fresh order -` 
of asseaament after following the machinery laid down in s. 34 and s. 23. Then 
would be the time to consider whether an order of assessment made was bad by 


~ :téaaon of limitation or whether the arder was saved by the new proviso added to 


8. 84 by the recent'amendment. Mr. Palkhivala does not want us to express any 
opinion because according to him it is a very important question of law which must 
be considered in all its bearing as it might affect not only-the case of this agsessee 
but other aasessees also. We express no view on this aspect of the case oxoept indi-_ 


cating the rival contentions put before us by Mr. Joshi and Mr. Palkhivala. 


Therefore, broadly, the position on the reference is this. An order was made by 


` ‘the Income-tax oer on January 23, 1950. If that order was a valid or proper 


order, it was made within the period of limitation. But this order, as already pointed - 
out, was not made under s. 34. Now, if an order is made by an Income-tax Officer 
and even though he may state that he has not made it under any particular sestion 
„of the Income-tax Act, or even if he may state that he has made it under a icular 
section, it is for us to decide which is the proper provision of the law under which 
such an order should have bean made. The Income-tax Offloer has not purported 
to make this order under s. 84. But ın my opinion, as already indicated, an order 
under 8.-23A imposing a liability upon a haodar to pay tax can only be made 
under 8. 34, and therefore I must look upon the order of Sears 95: 1950, as having 
been made under s. 34. If it was made under s. 34, then it is clearly bad as it was 
made without notice to the assesseo, as itis clear that notice under s. 34 is a condition 
aster to the making of a valid order. Strictly, all that we have been asked to 

de is whether the order of the Income-tax Officer of January 23, 1950, was 
appealable. If the order was made under s. 34, it is clearly appealable, because it is 
made appealable under s. 30. It would then be for the Tribunal on appeal to decide 
whether the order was a good order or a bad order. I have already indicated that 
in my opinion the order is bad, and the parties told us that they wanted to avoid 
multiplicity of litigation by taking our opinion as to the nature of the order, But if 
the parties desire that a formal order should be obtained from the Tribunal after 
re peters road ben tie ies to ask 
the Tribunal to the proper on the appeal against the order of the Income-tax 
Officer by the asseasee. 


_ The second question referred to us is : 
-- “Whether it was incumbent upon the Incame-tax OMoer to take action under s. 34 of the 
Indian Income-tax Act before he revised-the assessments on 28-1-1950 ? ” 
That question I must answer in the affirmative for the reasons given by me in my 
judgment., The third question is : 

“If the answer to question No. 2 is in the ‘affirmative, whether the bar of limitation specified 
in s. 84 of the Indian Income-tax Act would apply to the inclusion in the total income of 


a shareholder the dividend which is deemed to have been distributed under s. 28A(1) of the 
Act?” ~ 
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\ The answer to that question would be in the affirmative to the extent and in the 
manner indicated in my judgment. Ns 
Commissioner to pay the costs. 


. Taxpotear J. I agree and would like to add a few observations. 

The arguments as to whether s. 23A is a self-contained section for assessment of a 
shareholder, or merely a section for computing the total income and not for deter- 
mining the tax on it, are in my opinion so evenly balanced that it is not without 
hesitation that I have come to the conclusion that s. 23A is merely a computation 

‘section. The operative part of the section empowers the Income-tax Officer under 
certain circumstances to pass an order that the undistributed income of a company 
“ahal be deemed to have been distributed as dividend amoge its shareholders,” 
and it provides for the consequence of such an order in the following terms: “and 
thereupon the proportionate share thereof of each shareholder shall be inoluded in. 
the total income of such shareholder for the purpose of assessing his total ingome.”’ 
The dispute centres round the meaning to be attached to the word “assess” in this 
section. It is a matter of common knowledge that the words “assess” and ‘“‘asseas- 
ment” have been used in the Income-tax Act in somewhat different senses in different 
places. The word has sometimes been used as meaning computing the income only, 
on other occasions as determining the tax payable only, and.yet in other places as — 
comprising the entire procedure involved-in the process of assessment. Mr. Joshi 
contends that the word is used in s. 23A in the sense of comprising the entire procedure 

for imposing tax liability on an assessee, while Mr. Palkhivala contends that the word 
is nisi merely in the sense of computing the total income of the assessee. In support 
of his contention Mr. Joshi relies on the heading of the section which is “Power to 


assess individual members of certain companies,” which imdica as 
object ofthe section is to. assess. the shareholder;-and1 me to be difficult 
to hold that the word “assess” in this heading means merely to compute the income. 


Although of course a heading need not necessarily govern the meaning of the section, 
the word as used in the heading obviously comprises the entire process of assessment. 
Therefore, Mr. Joshi urges that in the passage from s. 23A which I have reproduced 
above, the word must be read as having the same meaning, viz. as comprising the 
entire process of assessment from ita inception to the ascertainment of the liability 
of the asseasee. As proof of the intention of the Legislature that such is the meaning 
to be assigned to the word “assess” in this section, Mr. Joshi further relies on sub- 
8. (£) of the section which is in these terms : 

' “Where tax has been paid in respect of any undistributed proftts and gains of a company 
under this section, and such proftts and gains are subsequently distributed in any year the pro- 
portionate share therein of any member of the company shall be excluded in computing his total 
income of that year.” i 
This sub-section refers to tax payable ‘under this section” and not to tax payable 
“on income computed under this section,” and this undoubtedly strengthens the 
argument of Mr. Yoshi that the Legislature did not appear to contemplate & separate 
assessment outaide the scope of 8. 23A. 

Mr. Joshi further points out that there is no period of limitation prescribed for an 
order under s. 23A as was held by a division bench of this Oourt in Sir Kasturchand 
Iid. v. Commr. of I. T., Bombay! Therefore, an order could be made under s. 23A 
at any time and the consequence of that’ order is that a proportionate share of the 
profits deemed to have been distributed as dividend be included in the total 
income of such shareholder for the purpose of asseasing the income. If, however, 
the shareholder had to be separately asseased, then the period of limitation for passing 
such an assessment order may well have elapsed when the order under s. 23A is made 
and therefore the order under s. 23A would under those circumstances be rendered 
completely infructuous. Now, ee from this last contention based on the period 
of limitation whioh is, as I will later point out, somewhat misoonoeived and based 
on & particular in tation of the period prescribed by s. 34 which in my opinion 
is not tenable, the other contentions advanced by Mr. Joshi appearto me prima facie 
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to be well founded ;. but there are weighty reasons why they should not prevail. 
Mr. Palkhivala on behalf of the assessee has pointed out that the only section whioh- 
provides in terms for determining tax payable by an asseasee is s. 23(3); and in any, 
case falling within s. 34, since the provisions of the whole Act are made applicable 
to proceedings under s. 34, an order is ultimately made under:s. 23(3). e result 
in both cases is that the assessee has a right of a against the order to the Appellate 
Assistant Commissioner and from the Ap te Assistant Commissioner to the 
Tribunal, with a right of reference to the High Court in the manner provided by the 
Tnoome-tax Aot. Mr. Palkhivala’s contention is that if we were to hold that s, 23A. 
is a self-contained section for the entire process of assesament, then the result would 
be that the aseeasee, viz. the shareholder, would have no right of appeal against 
aħy asseasment made on him, for under s. 30 of the Income-tax Aot the only right of 
appeal allowed against an order under sub-s. (1) of s. 23A is to the company and not 


_ to the shareholder. Now, of course, it is not wholly correct to say that even if s. 23A 


was construed as a self-contained section, there would be no right of appeal in any 
case because it may be that at the date on which an order under s. 23A is made the 


. assesament of the assesace has not bean completed but is pending, in which oase the 


assessment ultimately would have to be under s. 23(3) only. But there may also be a 
case where before an order under s. 23A is made the assessment is already concluded, 


- and in that cage only, if it were held that s. 23A was a self-contained section for 


assesament, the asaeasee would have to go without a right of appeal. Now, the answer 
of Mr. Joshi to this contention is that even assuming there was a right of appeal, 
such right cannot confer upon the asseasee any tangible benefit because proviso (3) 
to s. 30 enacts that a shareholder in a company in respect of which an order under 


s. 23A has been passed by an Income-tax Officer, may not in respect of matters 


by such order appeal against the asseaament of his own total incomé.: 


Incidentally, this provisio appears to. enact that the Legislature contemplated that: 


there could be oe against orders which included the liability to pay tax in- +- 
ee of divid deemed to be distributed unders.23A. The proviso undoubtedly 
“makes it clear that even if an appeal lay, the only thing that could be agitated in 
the appeal is questions not determined under the provisions of s. 23A, and Mr. Joshi’s 
contention is that when s consequential order is made on the shareholder under 
s. 23A, all that is done is to add to his income the proportionate share of the dividends 
deemed to have been distributed. That, however, does not appear to bear the test 
of closer scrutiny. Although, broadly speaking, it is correct to say that in case of an 
assesament based on an order made under s. 23A, normally the shareholder oan 
have little or nothing to urge as to why the income which is inoluded in the total 
income as consequential upon the order under s. 23A being made should not be so 
included, he may have other grounds to advance as to why he is not liable to tax. 
Mr. Palkhivala has drawn our attention to two possible cases. One is the somewhat 
exceptional oase which this Court determined in Cambatia’s case, in which what was 
sought to be done was that the beneficial owner of shares was sought to be taxed 
in consequence of an order made under 8. 23A. He challenged the order of assess- 
ment successfully before this Court and this Court held that it was only the registered 
holder of shares who was liable to such a tax. In a case such as this one, of course, 
if there was no right of appeal, the assessee’s interest would clearly be affected. 
Mr. Palkhivala also drew attention to another possible case, viz. where the shares 
are held by an assessee as his stook-in-trade. In that case the income from dividends 
may possibly be included as income from business under the head “business”; and 
if it were, it would be possible for the assesaee to urge that any losses carried forward 
from previous years or any loases incurred during the year of assessment were liable 
to be set off against such dividend income before the dividend, was brought to tax. 
Therefore, there may conceivably be cases where the absence cf a right of appeal 
may affect the asseasee prejudioially, although such cases in their very nature may 
be very few. It is no doubt true that a right of ap is always a creature of statute 


and the mere fact that afi asseasee has not a right of appeal conferred on him’does not 


necessarily enable a Court to come to the conalusion that a section or sections should 
be so construed as to confer upon him that right. But where; as in this case, as I 
have pointed out at the very outset, the arguments on both sides are somewhat evenly 
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balanced, it becomes material, in determining which of the two rival contentions 
should be accepted, to consider whether upon a particular construction a valuable 
right which might otherwise accrue to the assessee would be lost. 

Mr. Palkhivala next urges that if s. 23A is taken to be a self-contained section, 
there is in it no provision for notice to the assesses before an assessment is actually 
made. It is an elementary principle of natural justice that nothing should be done 
to the prejudice of a person without his being given an opportunity to show cause 
agent what is sought to be done; and no doubt when action is taken to the prejudice 
of an aasessee there are several sections in the Income-tax Act which provide for 
notice being given to the assessee before such action is taken. But Mr. Joahi’s 
contention is that the giving of such notice would serve no purpose at all because it is 
not open to the aasessee to challenge any matter determined under s. 23A which 
oan only be challenged by the company, and not by the shareholder. No doubt 
Mr. Joshi’s contention that the shareholder cannot chall the quantum fixed 
under s. 23A is well founded, but he could in the cases to which I have drawn attention 
in reference to the right of appeal raise the same points before the Income-tax Officer 
if a notice was given to him to show cause why an asseasment should not be made 
on the basis of an order under 8. 23A. Therefore, it appears to me thatif the result of 
upholding the contentions of Mr. Joshi is to deprive the asseasee of a right of appeal 
in certain cases and also to deprive him of the elementary right of a notice being given 
to him before any assessment is made against him, the construction of the section being 
doubtful, the Court would be inclined to construe it in favour of the asseasoe rather 
than in favour of the taxing department. With regard to Mr. Joshi’s plea that an 
order under s. 23A may be rendered infructuous if it was made after the period of 
limitation prescribed for the making of an order of assessment under 3. 34, ` 
Mr. Palkhivala concedes that it would be so on the footing that the period of notice - 
preacribed under s. 34(3) is four’ years from the end- of the year in which the income, 
~- profits or gains were asseasable. The argument and the concession are both made 
on the basis that the period of limitation starts from the end of the year in which the 
income is to be taxed, but it appears to me that this assumption is not justified by 
the language of s. 34(3). The section is in these words : i 

“No order of assessment under section 28 to whioh clause (c) of sub-section (1) of section 28 
appltes or of assessment or re-assessment in cases falling within clause (a) of sub-section (1) of 
this section shall be made after the expiry of eight years, and no order of assessment or re- 
assessment in any other cass shall be made after the expiry of four years, from the end of the year 
in which the income, profita or gains were first assessable.” 

Now, the section in its application to actual income undoubtedly provides that the 
period of limitation of four years shall be from the end of the year in which that 
income is assessable to tax because the income having been there it became assessable 
to tax during that - But the key words in the section are “the year in which the 
income eto. were assessable”. It is true of an actual income to say that it 
was assessable in the year next after the year in which'the actual income arose 
because that would be the assessment year for any actual income arising in the 
preceding year. But is it possible to say in respect of what is sought to be taxed 
under s. 23A that the income, profits and gains wero first assessable in the year as 
of whioh they became assessable under s. 23A % The effect of an order under 8. 23A 
no doubt is that the undistributed profits whioh are deemed to have been distributed 
as dividends are asseasable as income of the year in which the general meeting of the 
company was held. But it is one thing to say that they are assessable as the income 
of a partioular year and quite another to say that they were first aaseasable in that 
year. They became first assessable when they became part of the income of the 
shareholder as a result of an order under a. 23A. Up to that time the income, 
profits or gains had no existence in fact and they had a notional existence only after 
an order under s. 23A is made. Therefore, auioagh they are assessable as of a 
previous assessment year, they did not become . assessable in that year, but they 
were first assessable in the year in which an order under s8. 23A was first passed. 
The result, therefore, is that there never can be any question of an order made under’ 
s. 23A becoming infructuous by reason of the fact that at the date when the order 
ia made the period of four years from the end of the year as of which the dividend 
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is to be taxed has come to an end, for the starting point for the period of limitation 
for an assessment against the shareholder would be the end of the year in which 
the order under s. 23A has been made. 

Tt has been urged by Mr. Joshi that the assessment of an income which is included 
in the income of the shareholder under s. 23A does not fall within the scope of a. 34 
at all. It is-well known that the practice of the Income-tax Department has been 
to assess that income under that section. It is no doubt true that it is straining the 
language of s8. 34 to & certain extent to include the dividend income referred to in 
s. 23A within the scope of escaped income. But none the less, as my Lord the Ohief 
Justice has pointed out in his judgment, as there is no separate machinery for 
enforcing any assessment in respect of the income under s. 23A, the whole of s. 23A 
would be rendered nugatory if s. 34 did not apply, andas the Court would 
always be loath to give an interpretatiou to any section which would defeat 
the object of the statute, it appears to me that if the assesament has not 
already been completed when an order under s. 23A is made, the only procedure by 
which an assessment can be made in respect of the income under s. 23A would be 
under s. 34. The position, therefore, that emerges is that if it is held that the word 
“‘agaoss”’ in s. 23A means “oompute” consequential upon the order made that un- 
distributed profits shall be treated as distributed by way of dividend amongst the 
shareholders, the proportionate share of the shareholder shall be included in the 
total income of the shareholder under s. 23A; but the Income-tax Officer will proceed 
to determine the tax on the total income either under s. 23(3) if the assessment of 
the shareholder has not by then been completed or under s. 34 if the asseasment 
has already been completed. In the latter case, the period of limitation mentioned 
in s. 34(3) begins to run from the end of the year in which an order under s. 23A 
has been made. This position appears to me to be fair alike to the taxing authorities 
and to the assessee. It is moreover in accord with the decision of the Division 
Bench of this Court in Cambatta v. Oommisstoner of Income-taz, Bombay,1 where . 
their Lordships took the view that s. 23A is a merely computation section, a 
view with which I am in respectful agreement; and in any event as the construction 
of the word “‘assesa’”’ in s. 23A is in my opinion not free from doubt, it would be but 
right to take the view more favourable to the assesses than to the taxing authorities. 
I, therefore, agree with the answers proposed to the questions by the learned Chief 
Justice and to the order of costs made by him. 

5 Answer accordingly. 

Attorneys for applicant: Kanga & Co. 

Attorney for respondent: N. K. Petigara. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


CHIMANLAL SHAH v. THE COMMISSIONER OF INCOME-TAX, 

BOMBAY NORTH, KUTCH AND SAURASHTRA, BARODA.* 
Indian Income-tan Act (XI of 1928), Seo. 10 (2Xxi)—Transactions batween assesses and his debtor end- 
ing in S. Y. 1994—Assessee in S. Y. 1995 and 1996 carrying forward debit balance and adding 
tnterest to ti Assessee obtaining transfer of morigage from morigages of debtor and on sale of 


property in S. Y. 1996 transferring balance in faoour of morigagor-debtor to debtor’s account tn 
S. \. 1997—Whether assessce entitled to claim amount of final debit balance as bad debt for 


‘S. Y. 1997—Successive assessments—Doctrine of estoppel whether. applicables to. 

The doctrine of estoppel does not apply in cases of successtve assessments. An assessment 
is complete in itself and the taxing department is not bound by any contention it took up 
in one assessment when the question arises with regard to a different assessment, and even 
assuming that the representation made by the Department was that the debt was good when 
it assessed the assessee to tax on that debt in respect of interest, even so it would be open 
to the Department to take up a contrary and inconsistent attitude in a different assessment. 

The question as to whether a debt is bad or not should be determined from the point of 
view of the possibility of the realisation of the debt. It dées not depend upon the volition 


1 (1046) 49 Bom. L.R. 61, * Decided, March 26, 1954. Income-tax 
8.0. 14 I. T. R. 748. Reference No. 45 of 1958. 
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of the creditor to decide when a debt becomes a bad debt. It is not open to the creditor 
merely by making an entry to convert a debt which might be a good debt into a bad debt 
and, therefore, entries in the books of account have very little bearing on the question as 
to whether a particular debt has become a bad debt or not. Nothing that the creditor 
does either by making an entry with regard to interest or by paying tax on it can have much 
bearing on the fact which has got to be decided whether there was a possibility of realising 
the debt. That fact cannot be decided by any act performed by the creditor. 

A statuto barred debt is not necessarily bed, neither is a debt which is not statutorily 
barred necesearily good. Therefore, the mere fact that a debt had not become time-barred 
is not a conclustve circumstance in favour of holding that it had not become bad within the 
period of limitation. 

Sidkramappa v. Commr. of Inc. Taz! and Sir S. M. Chitnavis v. Com. of Income-Taa, 
C. P. & Berar," followed. 

Bansidar Podda v. Comensr. Income Tas’ and Hawwtram Bhuramal v. Comer. of I. T., Bihar,‘ 
dissented from. 

- Ona Kantilal (assessee), who was the heir and legal representative of Chimanlal, 
was assessed for the year 1942-43, the accounting being 8.Y. 1997. One 
Jivanlal had dealings with Chimanlal in the course of whioh Jivanlal became the 
debtor of Chimanlal. A sum of Rs. 14,901-9-3 was shown by the asseasee’s books 
of account as due from Jivanlal at the end of 8.Y. 1994. In S.Y. 1995there were no 
transactions with Jivanlal but interest was charged and the balance carried forward 
was Ra. 16,354-7-6. Similarly there were no transactions in 8. Y. 1996, but interest 
was charged and a sum of Rs. 17,826-5-9 was carried forward to 8. Y. 1997. In 
8. Y. 1997 a sum of Ra. 2,927-6-3 was credited to the account of Jivanlal, the narration 
.  “Havala in respect of the balance of the amount of the sale price of your bunglow which was 
mortgaged to Doongerahi Goculdas after paying up the mortgage amount.” 

It appeared that Jivanlal had mortgaged a property of his to Doongershi Goculdas 
and the assesee had taken over the mortgage by paying the amount due to the 
m . An account was opened by the assesses in his books of account in the 
name of Doongerahi and a sum cf Rs. 5,684-10-3 was debited in this acoount. The 
mortgaged property was sold for a sum of Rs. 10,300 in 8. Y. 1996 and the amoun: 
realised on the sale of the property was credited to the acoount of Doongershi. This 
scoount showed a credit balance of Rs. 2,952 at the close of S. Y. 1996, being the 
exces realised on the sale of the property over the amount for which the property 
was mortgaged. In S. Y. 1997 there was a debit of Re. 25-3-3 in this account, and 
the balance of Rs. 2,927 was transferred to the account of Jivanlal as stated above. 
The balance standing to the debit of the account of Jivanlal [amounting to Re. 
Ra. 14,898-15-6 was transferred to the profit and loss account and written off as bad 
debt in 8. Y. 1997. 

The Income-tax Department held that the amount of Re. 14,898-15-6 became a 
bad debt not in 8. Y. 1997 but in 8. Y. 1998. On appeal by the assesses the Appellate 
Tribunal upheld the view of the Department, observing as follows :— ; 

“The debt originally arose on account of advances made against cotton. The assesses had 
dealings with this party up to the end of Samvat year 1994. In 8. Y. 1995 and 1996, there were 
no transactions with this party, but interest was calculated on outstanding and offered to tax 
up to S. Y. 1996. In 8. Y. 1996, the debtor’s property was sold and, after paying the creditors 
who had a lien on the property, a sum of Rs. 2,297 was received by the assesses and credited to the 
debtor’s acoount. No evidence has been led by the amseases to show that the asseasee was of the 
opinion that the debtor had other assets from which he could recover his outstanding after he 
had received the payment referred to above. We therefore agree with the Appellate Assistant 
Commissioner that on the evidence led it is not proved that the assessee had any ray of hope 
after the debtor's tmmoveeble assets had been sold. We think that the Appellate Assistant 
Commissioner was right in holding that the debt became bed in 8. Y. 1090”. 

The Tribunal dismissed the assessee’s application for reference of the case to the 
High Court, but, as directed by the High Court, referred the following question :— 
1 (1951) 21 I. T. R. 888. 8 988) 2 I. T. R. 20. 
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“Whether on the facts of the case, the debt became in law a bad debt in S. Y. 1998 or S. Y. 
1907 ?” G 
The reference was heard. 


. A. Palkhivala, with A. B. Patwa, for the applicant. 
. N. Joshi, for the respondent. : 


Palkhivala. The question in this cage relates to a sum of Rs. 14,898-15-6 claimed 
by the assesses as bad debt under a. 10(2) (zi) in S. Y. 1997 which is the scoounting 
year. The Department claims that this debt should have been claimed as bad debt 
in 8. Y. 1996. The Department cannot make this submission at this stage. More- 
over, the Tribunal has given relief under s. 10(2) (xi) to this very assessee in respect 
of a similar debt. Interest was oredited in the books of the assesses in respect of 
this debt for S. Y. 1996 and tax has been paid on it. Henoo it cannot now be urged 
by the Department that the debt should have been treated as bad in 8. Y. 1996. 
Cases show that the account of a ranning business must be treated in a consistent 
manner by the taxing authorities. See Hanturam Bhuramal v Commr. of Inc. Taz, 
Bihar! and Bansidhar Podda v. Commr. of Income-Taz.1 Again the fact that the 
assessoo paid tax on the interest in S. Y. 1996 indicates that he had some hope of 
recovering the debt. a ; f 

Joshi. The fact that interest was credited and tax paid on it is not the sole test 
for determining when the debt became bad. It may have profited the sssessee 
to carry forward the debt to a particular year and claim it as bad debt in that year. 
In this case there is nothing to show that the asseasee had a continuing business as 
in the Patna case. See Commissioner of Income-taz, O. P. v. Sir 8. M. Chitnavis? 
Tt is not in the volition of the asseasee to determine when a debt becomes bad. See 
Sidhramappa v. Commr of Inc.-taz.4 This case lays down that the question as to 
when a debt becomes bad is a question of fact and depends on whether there is any 
hope of recovering it. See Tejpal Jamunadas v. Commr. of B. P. T3 Until a debt 
is claimed as a bad debt the Department cannot apply its mind to this question 
and hence the question of treating the acodunt in an inconsistent manner does not 

Palkhivala. I+ is not the contention of the assessee that in every case where the 
interest is credited and tax paid the debt to which the interest relates cannot be 
treated as bad. But in this case the Tribunal has not considered all the relevant 
facts in ooming ta the conclusion that the debt became bad in S. Y. 1996 and hence 
the matter must be referred back to the Tribunal. 


M.H.LK. 


CuaaLa C.J. The assessee is the hair and | representative of one Chimanlal 
Lallubhai Shah. One Jivanlal had dealings with this Chimanlal and he becanie the 
debtor of Chimanlal. The transactions between Jivanlal and:Chimanlal continued 
up to S. Y. 1994 and thereafter there were no farther transactions. In 8. Y. 1995 
and 1996 the-debit balance was carried forward and interest was added to it. In 
8. Y. 1993 Chimanlal obtained a transfer of mo o from one Daongershi Goculdas 
to whom Jivanlal had mo ed his property and he maintained in his books of 
account an account in respect of this mortgage. In8. Y. 1996 the mortgaged property 
was sold and a balance of Rs. 2,052 was found in favour of the mortgagor. A sum 
of Re. 25 being tax paid in respect of this property was debited to this acoount and 
the balance of Rs. 2,927 was transferred to the debtor’s account in 8. Y. 1897. Ag & 
result of this-transfer there was a final debit balance of Re. 14,898. Chimanlal 
wrote off this amount as a bad debt and claimed it as a bad debt for 8. Y. 1997, 
and the taxing authorities have held that this amount became a bad debt not in the 
S. Y.1997 but in 8: ¥.1996, and that view has been accepted by the Tribunal, and it 
is in respect of this decision that the assesses has now come on this reference before us. 

The main contention by Mr. Palkhivala on behalf of the assesses is that 
both in the 8. Y. 1995 in 8. Y. 1996 Chimanlal not only debited Jivanlal with 


1 (1988) 6 I. T. R. 200. 4 I a8 L T B age, 130, 
3 (1983) 2 I. T. R. 20. 5 (1052) 28 L T. R. 128, 1%. 
8 (1982) 34 Bom. L. R. 1071, P. a . . 
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interest, but actually paid tax on this interest. It may be mentioned that Chimanlal 
maintained his acoounta on the mercantile system and therefore Chimanlal made 
entries in respect of interest due from Jivanlal in 8. Y. 1995 and S. Y. 1996, and 
although interest was not actually received, on the accrual basis he paid tax. This 
contention is put forward on the basis of two decisions of the Patna Court, viz, 
Hanutram Bhuramal v. Commr. of I. T., Bihar, and Bansidar P v. Commer. 
Income-taw.3 Now, on identical the Patna High Court has taken the view 
that accounts of a continuing business must be treated by the Income-tax 
ment in a consistent manner, and as the debt had been treated by the authorities 
as a good debt in that case in 1931-32 it was not open to them to hold that it must 
have become bad before 1932-33. In that case also the debt had been carried forward 
as an asset bearing interest and the assessee had paid tax on that interest and from 
that fact the Patna Court drew the oonoluaion that the taxing department were 
precluded from taking up an inconsistent attitude, the inconsistency lying in this 
that they accepted the debt as good for the purpose of recovering tax on the interest 
and then su uently treating that very asset which bore interest asa bad debt. 
This judgment follows the principle laid down in the earlier ju ent in Bansidar 
Podda v. Commer. of Income Taw. With very great respect to the Patna High Court, 
we find it diffloult to accept this decision as correct. When one analyses this decision, 
it is based on the principle of estoppel, and what the Patna High Court in effect has 
laid down is that the taxing department having in one assessment held that a debt 
was good, it could not in another assessment contend that the debt was bad. Now, 
if is well settled that the doctrine of estoppel does not apply in cases of successive 
assessments. An assessment is complete in itself and the taxing department is not 
bound by any contention it took up in one asseeament when the question arises with 
regard to a different assesament, and even assuming that the representation made 
by the department was that the debt was good when it assessed the aaseases to tax 
on that debt in respect of interest, even so it would be open to the department to 
take up a contrary and inconsistent attitude in a different assesament. But again, 
with respect, what we do not understand is how the Patna High Court took the view 
that the department had taken up an inconsistent attitude. When the asseseee ` 
paid tax on interest on the debt, no question arsse and no question could possibly 
arise as to whether the debt was a debt or not. It was only when in the subse- 
quent assessment the asseesee claimed the debt to be a bad debt and wanted to 
deduct it from his income that the department was called upon to consider that 
question, apply ita mind and decide that question. Therefore, it would not be 
correct to say that when the assessee paid tax on interest the department had come 
to any conclusion as to the nature of the debt. There is a further difficulty in our 
way of acoepting this decision to be correct. The learned Judges say that it is 
incumbent upon the Income-tax Department to consider the accounts of a continuing 
business in a consistent manner. We do not understand how the department treats 
the accounts of the assessee in an inoonsistent manner because in one assessment 
year it receives tax on interest on a debt due to the assesses and in a subsequent 
ear when the assessee claims that debt to be a bad debt it says that the debt did not 
become bad in that year but in a previous year. This has nothing whatever to do 
with the accounts of the aagesee. The accounts are pefectly proper. The question 
that the department is called upon to decide is a question of fact independently of 
the accounts, and the question of fact is whether in a particular year a debt which 
the asseasee claims to have become a bad debt became a bad debt, and that is to 
to be decided not with reference to the books of account of the asseasee but with 
reference to facts established aliunde the books of account. 


Now, the test of a bad debt was laid down by us in Sidhramappa v. Commr. of 
of Inc-Taz,? and at p. 343 in the judgment it was observed : 
“Now the question as to whether a debt is bad debt or not is a question of fact and that 
question should be determined from the point of view of the possibility of the realisation of the 
debt. If there is any posibility that the debt can be realised, then the debt does not become a 


1 (1088) 6 I. T. R. 290. 3 (1951) 21 I. T. R. 883. 
2 (19838) 2 I. T. R. 20. 8.0. 54 Bom. L. R. 148, 198. 
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bad debt but when there is no possibility at all and when it is ascertained aš a fact that on a 
particular date the debt became finally irrecoverable that is the date when the debt. becomes a 
bad debt.” x eee a o Cee E 
Therefore, the approach must be from the point of view of the ibility of the 
realisation ofthe debt. Itis also well settled that it does not depend upon the volition 
of the creditor to decide when a debt becomes a bad debt. It is not open to the 
creditor merely by making an entry to convert a debt which might be a good debt 
into a bad debt, and that is why we said earlier that entries in the books of acoount - 
have very little bearing on the question as to whether a particular debt has become . 
a bad debt or not. In that very judgment, again, on the same page, we said : oy 

“In my opinion it cannot be left to the volition of the asseasee to decide by his own conduct 
as to when the debt becomes a bad debt. His making entries in his books of account is an ex- 
erolse of his own volition. It is not left to his option to fix the date as to when the debt becomes 
a bad debt.” - 

And in laymg down this principle we were following a very early decision of the 
Privy Council in Sir S. M. Ohtinavis v. Com. of Income-Taa, O. P. & Berar,1 where the 
Privy Council laid down that whether a debt is a.bad debt and when it became bad 
are questions of fact to be determined in case of dispute not by the assesses or by 
the exercise of ai teak on his pert of declaring it bad but by the appropriate ' 
tribunal upon a consideration of all relevant and admissible evidence. í = 
Therefore, what we have to consider is whether there is any evidence to ney. 

_ the finding of fact given by the Tribunal. In this case the Tribunal has agreed with, 
_the finding of the Appellate Asistant Commissioner that when the property of the ` 
debtor was sold in 8 £. 1996 the debtor had no other assets from which the creditor 
could have recovered the debt, and he has also held that the asseasee did not have 
any ray of hope that he would be able to recover the debt from his debtor. It is 

. difficult to understand how it could be urged that there is no evidence to justify 

_this finding of fact. There is this outstanding and important fact on which the 

Tribunal has relied that when the pro was sold and the sale proceeds received 

the debtor was left with nothing at all with which he could satisfy his debt. But 

what is urged by Mr. Palkhivala is that although the Tribunal has taken into oon- > 
sideration this fact, it has not taken into consideration other important facta, and 


Nice Mr. Palkhivala says that even assuming that the decision of the Patna High Court 


may not be correct in the way it has been put, even s0 the fact that the creditor paid 
tax on interest was a relevant fact which should have been taken into consideration. 
Tt may be that the fact that a creditor pays tax on interest accrued to him in respect 
of the debt may go to show that he still thinks that the debt is recoverable. It may 
be said that a hard-headed business man would not pay tax unless he felt that there 
was some possibility at some time of realising the debt. On the other hand, it is 
equally possible that an astute business man may pay tax on interest, which would 

all be a very small amount, in order to show that the debt was a good debt, so 
that he may write it off as a bad debt in a year which may be mcst convenient and 
suitable to him. If we were to hold that the fact that a creditor pays tax on interest 
is conclusive, then we would again be leaving it to the volition of the creditor to decide 
when a debt becomes a bad debt. Nothing that the creditor does either by making 
an entry with regard to interest or by paying tax on it can have mach bearing on the 
- fact which has got to be decided whether there was a possibility of realising the debt. 


~ 1 That fact ognnot be decided by any act performed by the creditor. It is not correct 


to say as Mr. Palkhivala has contended that the Tribunal has ignored this fact of the 


- Greditor paying the tax on interest. 1n the order under reference the fact is stated 


-. not only that the interest was debited but also that interest was subjected to tax. 


> “There are two other ciroumstances which according to Mr. Palkhivala the Tribunal 

has not taken into consideration. One is that the debt became barred by limitation 
in S. Y. 1997, and according to Mr. Palkhivala that was an important ciroumstance 
which led the debtor to write it off in 8. Y. 1907. Now, the Privy Council in the case 
‘to which we have referred has emphasised that the mere fact that a debt was incurred 
at a date beyond the period of limitation will not by itself make the debt a bad debt. 


1 (1982) 6 L T, C. 458, 8, Ç & Bom. L. R. 107], P. O. 
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Still lesa will it fix the date on which.it becomes a bad debt. A statute barred debt 
is not necessarily bad, neither is a debt which is not statutorily barred necessarily 
good. Therefore, the mere fact that a debt had not become time-barred is not a 
conclusive circumstance in favour of holding that it had not become bad within 
the period of limitation. The other circumstance on which Mr. Palkhivala has relied 
ad ee a ee che he, 25 was paid in 
S. Y. 1997, and according to Mr. Palkhivala it is only after this amount was paid 
- that the debt due waa ascertained, and it was only after the debt was finally asoer- 
tained that it could be written off and claimed as a bad debt. Now, the Tribunal 
has found that this payment of tax was in respect of a liability which had arisen 
earlier. In the very nature of things it must be so because the property was sold 
in 1906 and tax in respect of that property must have become due in 8. Y. 1906 
or even some time earlier. As the assessee keeps his books on a mercantile basis, 
it was incumbent upon him to make an entry with regard to this sum of Ra. 25 
when the liability arose and not when the liability was discharged. If the assessee 
does not choose to ascertain the debt which was ascertainable in S. Y. 1996, but 
waite till 8. Y. 1997, his act cannot alter the true situation with regard to the debt 
becoming a bad debt. In our opinion it is impossible to accept the contention on 
this reference that the decision of the Tribunal was arrived at on a total absence 
of any evidence in support of its finding. It may be that another Tribunal or 
this Court might have come to a contrary conclusion on these very facts, but that 
is neither here nor there. All that we are to be satisfied about is whether in law 
the finding of the Tribunal was justified. In our opinion it certainly was. Mr. 
Palkhivals asks us to make a note in our judgment that this is a proper case which 
the taxing authorities will consider whether some relief should not be given to the 
assesseo in respect of the assessment year S. Y. 1996. Mr. Palkhivala says that the 
finding is that the debt became bad in 8. Y. 1996 and not in 8. Y. 1997, and as he 
claimed it in S. Y. 1997 he could not get the necessary relief for the accounting 
yoar 8. Y. 1996. It is for the Central Board of Revenue to consider whether under- 
the circumstances of this case relief should be given to the assesses or not. 

The answer we give to the question is: “The debt became a bad debt in 8. Y. 
1998.” ` 

Asseasoo to pay the oosts. 

Notioe of motion dismissed with costs. 

Answer accordingly. 
Attorney for applicant: A. B. Patwa 
Attorney for respondent: N. K. Petigara. 


FULL BENCH—CRIMINAL REFERENCE. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Dixit and Mr. Justice Shah, 
BAI PRABHAVATI SUMATILAL DHOLIDAS v. SUMATILAL DHOLIDAS.* 


Criminal Procedure Code (Act V of 1898), Sec. 488—Obkgation to maintain wife or child under 
3. 488 whether separate and independent in relation to each such perton—Jurisdiction of Magis- 
trate to alow maintenance with regard to wife or child—Meaning of expression “in the whole”. 

Section 488 of the Criminal Procedure Code, 1898, gives effect to the principle that a wife 
and a child has an independent right to be maintained by the husband or the father and, 
therefore, in making an order under s. 488 the Magistrate must award maintenance to each 
one of the parties appearing before him. 

The jurisdiction of the Magistrate under s. 488 of the Code is with regard both tc the wife 
or the ohild and the limit of his furisdictisn is to allow a maintenance and the monthly rate 
of that maintenance should not exceed one hundred rupees. The expression ‘in the whole” 
in the seotion apples to the limit of the Ma, istrate’s Jurisdiction conferrea with regard to the 
allowance of the maintenance, and in its ocntext ft can only mean that the Magistrate 


* Decided, April 7, 1964. Criminal Re- Vijayakar, Additional Semlons Judge at 
ference No. 167 of 1958, made by M. T. Ahmedabad. 
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` oànnot-allow anything more thin one hundred rupees wher he is fixing the maintenance of ' 
the wife or the child. He cannot, cver and above one hundred rupees, allow anything else to 
the wife or the child either with regard to the medical expenses or education or anything else. 
z Pabnerino v. Palmerino,! disapproved. i 
Kent v. Kent,* Bulteel v. BulteeP and Tulsi Das Burman x. Sr. Sarju Dei Devi," referred 
to. 

OnE Prabhavati (applicant) who was married to Sumatilal (opponent) made, 
an app lication against her husband under s. 488 of the Criminal Procedure Code) * 
1898, for recovering maintenance for herself and her two minor children at the rate 
of Rs. 100 per month for esch. The trying Magistrate allowed Rs. 100 per month 
for all the three, viz. Re. 60 per month to the applicant and Rs. 25 and Ra. 15 per 
month to the two children respectively, observing, in his judgment, as follows :— 

“The learned advocate of the applicant has submitted that I can award for each applicant 
Rs. 100. The learned advocate of the opponent has drawn attention to a ruling of the Bombay High 
Court 28 Cr. L. J. 51 Palmerino v. Palmerino and has argued that the Court is not empowered to 
award more than Rs. 100 p.m. to all the applicants All other High Courts have held that Rs. 100 
for each can be paid. But I am bound by the above ruling and the learned advocate of the 
applicant has not shown any case after this ruling in which more than Rs. 100 p.m. were awarded | 
to the mother and son. The maintenance to be awarded is to be bare maintenance taking the 
status of the woman and other circumstances into consideration. In this case I would havé 
awarded Rs. 100 to the applicant as she fully deserved that taking into consideration the 
medical treatment that she is still required to take and Rs. 70 for the two children. But I have 
no power and I would be acting beyond my Jurisdiction.” 


The applicant filed an application in revision before the Additional Sessions Judge 
at Ahmedabad, who referred the case to the High Court under s. 438 of the Criminal 
Procedure Code, observing as follows :— 

“|, The maximum amount which can be awarded for the maintenance of each person, major 
or minor, unable to maintain himself or herself or itself, is Rs. 100. The words ‘in the whole’ 
mean that a sum of money not exceeding Rs. 100 should be ordered to be paid and no other pay- 
ment either in the shape of school fees or medical expenses etc., should be ordered to be paid. 
The words cannot be interpreted to mean that when a woman makes an application for herself 
atid for her children, she can only be awarded Rs. 100 for the maintenance of herself and for her 
children whatever be the number. In such a case a sum not exceeding Rs. 100 can be ordered to 
be paid for the wife and for each of the children unable to maintain itself. This view has been 
expressed in the following cases: 49 Mad. 891 (Kent v. Kent), [1988] A. L R. Cal. 406 (Twlsidas 
V. Sarja Devi), 40 Cr. L. J. 587 (Maung Ba Tun v. Ma Ky Way), [1988) A. L R. Mad. 721 (Bul- 
teel v. Bulteel) and many others. 

However the Bombay High Court in 28 Bom. L. R. 1299 (Palmerino v. Palmerino) has 
held that an order awarding a total sum of Rs. 150 for the wife and child was in excess of the 
Magistrate’s jurisdiction. And the learned Resident Magistrate, First Class, has relied on this 
ruling, which he was bound to follow in the present case in not awarding a sum in excess of Rs. 100 
per month for the applicant and her two children. 

As there appears to be a conflict between the Bombay High Court and the other High Courts 
on the interpretation of the expression ‘in the whole’ I am of the opinion that the question 
should be referred to the High Court for a clear statement of the law to be followed by the subor- 
dinate Courts. In my humble opinion the view expressed by the other High Courts is more in 
keeping with the intention of the Legislature and should therefore be preferred to the decision in 
28 Bom. L. R. 1299. The reason for this view of the other High Courts seems to be that in sub- 
ol.(1) of s. 488 the words used are ‘order such person to make a monthly allowance for the main- 
tenance of his wife or such child, at such monthly rate not exceeding one hundred rupees in the 
whole as such Magistrate thinks fit’. Now the word used after ‘wife’ is ‘or’ and not ‘and’. 
If the intention was to treat wife and child as one entity for the payment of the maintenance 
amount the Legislature would have used the conjunction ‘and’, However, the word used is 
‘or’ and that is why each would be given a separate amount but such amount for each of them 
should not exceed Rus.- 100.” 


The matter came up before a division bench composed of Bavdekar and Chainani 
JJ., and their Lordships on February 4, 1954, referred it to a full bench. 


1 (1928) 28 Bom. L. R. 1299. 8 [1088] Mad. 729. 
2 (1925) I. L. R, 49 Mad. 891, 4 (1988) 87 C. W. N. 633. 
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The refarénoe was heard by a fall bench composed of Chagla CJ and Dixit and 
Shah JJ. 


H. M. Ohoksi, Government Pleader, for the State. ` 
K. A. Kaji, with Arun H. Mehta, and D. K. Shah, for the original applicant. 
B. &. Thakor, for the original opponent. 


Cmaara 0. J. This reference which has been made to us by the Additional Sessions 
Judge, Ahmedabad, arises out of an application made by a wife for maintenance 
against her husband under 8. 488 of the Code of Criminal Procedure. The application 
was for the maintenance of herself, a daughter and a son. The learned te 
who heard the application was of the opinion that on merits a sum of Re. 100 should 
be awarded to the wife and Rs. 70 to the two children. But he felt bound by the 
decision of this Court reported in Palmerino v. Palmerinc! and therefore he awarded 
a sum of Ra. 100 in respect of all the three. When the matter came before the 
learned Additional Sessions Judge, he felt that the decision of this Court should be 
reconsidered in view of the fact that the other High Courts had taken a contrary view. 
He there made this referenoe. 

Now, Mr. Thakor for the husband has raised a pre. teh that the learned 
Additional Seasions J udge should have followed ae eda of this High Court and 
should not have made a reference. In our opinion, the learned Additional Sessions 
Judge has done the right thing in drawing our attention to the state of the law which 

ta in great injustice ang done, as has been done in this case by the order made 
by the learned’ 

Before we consider ae. authorities, let us consider the section itaelf. It is clear 
that s. 488 confers upon the wife and the child, legitimate or illegitimate, of a person 
who neglecta or refuses to maintain the wife or tho child, an independent right to 
obtain maintenance under the section, and it is qually clear that it imposes upon 
the person neglecting or refusing to maintain his wife or child an independent obliga- 
tion in respect of his wife and child. The jurisdiction of the Magistrate is to make 
a monthly allowance for the maintenance of the wife of the n or such child, 
at such monthly rate, not exceeding one hundred rupees in the whole. Itis ent 
to note that the Legialature has used the expreasion “or” and not “and.” erefore, 
the jurisdiction of the Magistrate is with regard both to the wife or the child and the 
limit of his jurisdiction is to allow a maintenance and the monthly rate of that 
maintenance should not exceed one hundred ru The expression “in the whole” 
oe to the limit of the Magistrate’s jarisdiotion conferred with regard to the 

owance of the maintenance, and in its context it can only mean that the Magistrate 
cannot allow anything more than one hundred rupees when he is fixing the mainten- 
ance of the wife or the child. He cannot, over and above one hundred rupees, 
allow anything else to the wife or the child either with regard to the medical expenses 
or education or anything else. The suggestion that the jurisdiction of the Magistrate 
Fai ge Sa O of the wife and 
the children jointly is, in our opinion, an impossible construction once it is accepted 
that the right of the wife and of each child is an independent right. Such a construc- 
tion would lead to extremely anomalous results. If, for instance, a wife applies 
for maintenance for herself and for her children and the Magistrate allows a mainten- 
ance of one hundred rupees, and if thereafter an illegitimate child were to come 
forward and to make an application for maintenanoe, the Magistrate having allowed 
an allowance to her up to the maximum of his jurisdiction would be prevented from 
making any order in favour of the illegitimate child.. Or, a man may have more than 
one wife and he may have children by each one of the wives. If the suggestion is 
that maintenance can be allowed in a compendious application to a ate and such 
maintenance cannot exceed one hundred ru for all the lying for 
maintenance, then in a conceivable case a wife or a child may bo depr pe of main- 

. tenanoe altogether under the section. The intention ofthe Legislature was olear, 
and the intention was to cast an obligation upon a person who neglecta or refuses to 
maintain his wife or children to carry out his obligation towards his wife or ener 


1 (1926) 28 Bom. L. R. 1299. 
L. R.—82 
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The obligation is-separate and independent in relation to each one of the persons 
whom he is bound in law to maintain. It is futile to suggest that in using the expres- 
sion “in the whole” the Legislature was limiting the jurisdiction of the istrate. 
to passing an order in respect of all the persons whom he is bound to maintain allowing 
them maintenance ‘not exceeding a sum of one hundred rupees. The construction 
which has been urged before us by Mr. Thakor on behalf of the husband in this case 
receives some support from the decision of a division bench of this Court reported in 
Palmerino v. PARIN. In that oase the Magistrate had made an order directing 
the husband to pay a monthly allowance of Rs. 150 for the maintenance of the wife 
and her child and this order was challenged before Mr. Justice Shah. At p. 1301 
Mr. Justioe Shah observed : 

‘ “In the present oase the order of the Magistrate directing a monthly allowance of Rs. 150 
per month was clegrly in excess of his jurisdiction.” ~- : 

Now, there are two or three important of this case which must be borne in 
mind. In the first place, the order made by the Magistrate was patently erroneous, 
because although the wife applied for maintenance for herself and her ohild, the 

istrate made a compendious order allowing Rs. 150 both to the wife and to the 

. Now, as already pointed out, s. 488 gives effect to the principle that a wife 

and a child has an independent right to be maintamed by the husband or the father 
and therefore in making an order under s. 488 the istrate must award maintenance 
to each one of the parties a ing before him. Now, in this particular case, what 
the Magistrate did was that he awarded Re. 150 jointly to the wife and the child, 
and therefore on that ground alone the order was liable to be set aside. The second 
aspect of the case, which is equally important, is that although the wife was served 
with a notice she did not appear in Court and therefore the decision was es parte 
and, with respect, the matter was not as fully argued as it would have been if the 
wife had been represented. The third aspect of the case is that again, with respect 
to the learned Judges, the learned Judges, it appears from the judgment, seemed to 
have thought that the expression used in the section was “‘and’’ and not “‘or,” because 
Mr. Justice Shah says at p. 1801 : 

“The Magistrate can make an order for the maintenance of his wife and child at such monthly 
rate, not exceeding one hundred rupees on the whole as he thinks fit.’? i 
Tf that was the expression used in the section, very likely the decision of the Bench 
would be right. But the section does not, as already pointed out, state that the 
power of the Magistrate in making an order for maintenance is with regard to the 
wife and child but it is with regard to the wife or child, which puts an entirely different 
complexion on the section. Therefore, with respect, we are unable to acoespt the 
view taken by the Division Bench that the jurisdiction of the Magistrate is confined 
to making a compendious order allowing one hundred rupees in respect of all the 
persons liable to be maintained. 

Now, we find that excepting our High Court all other High Courts which had to 
consider this question have taken a contrary view of the proper construction of the 
section. In Kent v. Kent! the matter came before a single Judge Mr. Justice Devadoss 
and the learned Judge emphasised the fact that the section speaks of ‘wife or his 
legitimate or illegitimate d? and does not speak of “wifo and child” and that 
the words had to be given their plam meaning. Farther, the learned Judge says 
that the Legislature used the expression ‘in the whole” to prevent the Magistrate 

ing an order that the husband should pay so much for the schooling of the children, 
or so much for clothing, and so much for medical ex and so on. , This case 
came to be again considered by a Division Bench of the Madras High Court in 
Bulteel v. Bulieel.? It seems that after Mr. Justice Devadoss Mr. Justice Newsam 
of the Calcutta High Court had taken a contrary view in Tulsi Das Burman v. 
Sm. Sarju Dei Devi? and in this case Sir Lionel Leach CJ. a ved of the decision in 
Keni v. Kent and dissented from the view taken by Newsam J., and by our High Court 
in Palmerino v. Palmerino pointing out that the latter was an ex parte application - 
and it was not fally argued. The same view has been taken by the Calcutta High 


I Mae 8 (1988) 37 C. W; N. aus. 
2 [1988] Mad. 721. . . 
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Court in Tulsidas v. 8m. Saraju Dei Dev. 
The result, therefore, is that we must accept the reference and hold that the 
istrate had jurisdiction to award separately to the wife and each of the children 
‘of the husband a sum not exceeding Rs. 100. There is not much difficulty in this 
case as to the merits, because the learned Magistrate hag carefully considered the 
question of the income of the husband and he has come to the conclusion that even 
on his own showing in the return he has made for the p of income-tax the income 
amounts to about Re. 3,000 per year. But thelearned istrate has taken the view 
that this is not the real income of the husband and that he had concealed it. Taking 
a reasonable view he came to the conclusion that Rs. ‘100 should be awarded to the 
wife and Rs. 70 to the two children. 

We would, therefore, modify the order passed by the learned Magistrate and direct 
that Re. 100 per month should be paid to the wife and Ra. 35 per month to each child. 
This order will become effective from March 80, 1961, when the application for 
maintenance was made by the wife. Mr. Thakor says that the difference of arreara 
would amount to a large sum of about Re. 2,500 and he wants some time to Uae 
amount. On the opponent undertaking to pay the arrears within two monta fo 
to-day we would stay execution of this order to the extent that it relates to the 
arrears of maintenance—the difference between Rs. 100 per month and Re. 170 
per month. Mr. Thakor’s client—the husband—to pay to the applicant—wife, costa 
of this application quantified at Re. 150.  _ 

Order modified. 


CRIMINAL REVISION. 
Before Mr. Justice Shah. 
JASWANTSINGHJI FATHEHSINGHJI THAKORE v. KESUBA HARISINH 
DIPSINHJI.* 
Criminal Procedure Code (Act V of 1898), Secs. 488, 1974, 4 (0}—Application for iatilenahes 
filed against ruler of former Indian State without sanction under s. 1974(2}—Competency of 
pplication under s. 488 whether a charge for commission of offence. 

An application for maintenance filed under s. 488 of the Criminal Procedure Code, 1898, 
by a wife or a child against a person cannot be regarded ‘as making of a charge for the com- 
mission of an offence’ against him. 

An application for maintenance under s. 488 of the Criminal Procedure Code, 1898, was 
filed against the petitioner, who was the ruler of a former Indian State, by his wife and minor 
son. The petitioner opposed the application on the ground that in the absence of sanction 
of the Central Government under s. 187A(8) of the Code, the proceedings taken against 
him were incompetent :— 

Heid, that the petitioner was not charged with the commiasion of any offence, and, there- 
fore, s. 197A of the Code did not bar the jurisdiction of the Court to try the 

In the matter of the petition of Malcolm DeCastro," In re the Petition of Shaik Fakrudin? ‘ama 
Reg. v. Thaku bin Ira,‘ referred to. 

eller ae (petitioner) was the ruler of an Indian State in Gujarat known 
as Khodal On ee 1948, the Khodal State merged with the Union of India 
and formed part of the Bombay State and the petitioner was recognised under 
art. 862 of the Constitution of India as a ruler. 

In 1952, the petitioner’s wife, Kesuba, and his minor son, Raisinh (opponents 
Nos. 1 and 2) made'an application under s. 488 of the Criminal Procedure Code, 
1898, in the Court of the Resident Magistrate at Kapadvanj, for an order of mainten- 
ance for themselves. ' The petitioner opposed the application contending inter alia 


1 988] A. L R. Cal. 406. Judge, Nadiad, in Criminal Revision AppHoa- 
° April 15, 1954. Criminal Re- tion No. 41 of 1958. 
vision Application No. 187 of 1954, from an 2 891) I. L. R. 18 All. 348 
J I. L. R. 9 Bom. 40 


order . H. Chudasama, 
Magistrate, F. : Kapadvanj; in Or. €- N0. 181 4 868) 5 B. H. C. R. (Cr. E) Bt. 
of 1952, confirmed by V. Jeste, Sessions 
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that the application under s. 488 of the Code amounted to an offence within the 
meaning of s. 197A of the Code, and, therefore, the previous sanction of the Central 
Government was necessary to confer jurisdiction upon the Court. 

. The trying Magistrate held that no sanction under s. 197A of the Code was necessary 
and that he had jurisdiction to entertain the application, and observed, as follows, 





“re find that a. VLO gives Gan Gillon Go ie Ruled oP tie Heenan Staleaarhas 
a Goo all ake cng Oana AoT ahy eteribe coger to have been commltsatty ther 
exoept with the previous sanction of the Central Government. The word offence is defined in. 
the Indian Penal Code as denoting thing made punishable by.this Code. By punishable ts meant 
the commission or the omission of that act. The commission or omission of which is prohibited, 
renders the person who pommits or omits liable to the sanction of the law, Le., to the punish- 
ment. Keeping these remarks in view, I am of opinion that the order made under s. 488 of the 
Criminal Procedure Code does-not come within the definition of an offence. Hence, s. 197-A of 
the Code of Criminal Procedure does not apply here. Hence, the orfminal juridiction of this 
Court in this matter is not ousted by the privileges of the status of the opponent.” 


The petitioner applied in revision to the Sessions Judge at Nadiad, who dismissed: 
‘the application, observing, in his judgment, as follows :— 

..What must' constitute an offence must be the substantive act or omission and not the 
breach of a Magistrate’s order. The substantive omission fn an application for maintenance 
under s. 488 of the Criminal Procedure Code is the omission by a husband to maintain his wife. 
Neglect to maintain one’s wife or children is not however an offence. Wide Mehr Khan v. Bakhat 
Bhari (20 Cr. L. J. 1002), In re Poonamal (16 Mad. 284) and Hildephonsus v. Malone (18 P. R. 
1885). An application to take proceedings under s. 107 is not an accusation of an offence as 
contended by the applicant’s learned pleader. See In re Imam Mandal (27 Cal. 662), Chathu 
v. Niranjan (20 Cal. 729) and In re-Goviad (25 Bom. 48). Thesame reasoning holds good of 
proceedings relating to unlawful assemblies, public nuisances etc. , 

Tt has been specifically held in A. W. Khan v. Zatiunbi (51 Cr. L. J. 451) that neglect to main- 
tain one’s wife and children is not an offence within the meaning of s. 4{0) of the Code. Proceed- 
ings under s. 488 of the Criminal Procedure Code are not complaints and hence itis not legally 
necessary for the wife to be examined. Vide Nur Muhammad v. Hajran (86 Cr. L. J. 782) and 
Mehr Khan v. Bakki Bhari (20 Cr: L. J. 1002). Proceedings under s. 488o0fthe Criminal Pro- 
cedure Code are not strictly speaking criminal proceedings except in the sense that they are taken 
under the provisions of the Criminal Procedure Code. They may be described as quasi criminal 
proceedings partaking more of civil than of criminal character as they are intended to enforce a 
civil Hability of the husband or the father. Section 842, Criminal Procedure Code, does not apply 
to proceedings under s. 488, Criminal Procedure Code. Vide In re Vithaldas Bhurabhai (20 Cr. 
L. J. 1051)., The opponent in an application under s. 488 can depose on oath which a person 
accused of a criminal offence cannot. 

In the result I agree with the learned trial Magistrate and hold that an application under 
s. 438 does not amount to an accusation of an offence within the meaning of s. 197-A of the Cri- 
minal Procedure Code. That being so, sanction of the Government of India as condition pre- 
Soden fo She UpueO ett eee oo Pence nen ere AE AE ee 
Procedure Code was not necessary.’ 


The petitioner applied in revision to the pene Court. 
The application was heard. 


A. D. Desai, for the petitioner. 
"V. 8. Desai for the Government Pleader, for the State. 
D. V. Patel, for the opponents. 


Saan J. Thakore Shri Jaswantainghji Fatesinghji (hereinafter referred to as the 
etitioner) was a Ruler of an Indian State known as Khodal. On May 26, 1948, the 
odal State merged with the Union of India and the territory thereof now forms 

of the Bombay State. The petitioner claims that he is recognised under art. 362 

of the Constitution of India as a Ruler. Opponents Nos. 1 ahd 2 claiming, respec- 
tivel the wife and son of the petitioner, filed an application under s. 488 of 
fre Gita Procedure Code in the Court of the Resident Magistrate, First Class, 
Kepedvant for an order that they be awarded proper maintenance from the peti- 
tioner, Jt was urged on behalf of the petitioner batons the learned trial Magistrate 
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that he was a ‘Ruler’ within the meaning of the Constitution of: India, and the 
proceedings taken against him in the Court of the Resident Magistrate were in the 
absence of sanction of the Central Government incom t. In support of that 
contention reliance was placed upon sch. II of the White Paper, which gives a list 
of the former Indian Btates which merged with the Province of Bombay, and upon 
art. 4 of the agreement between the petitioner and the Governor General of India 
dated May 26, 1948. Article 4 provided : 

“Thakorshi, his wife, his mother, the heir apparent and his wife shall be entitled to all per- 

sonal privileges enjoyed by hemm Wrenn or outaide the territories oF the Stata Itmedlately before 
the 15th August 1947.” 
Reliance was also placed upon s. 197A of the Criminal Procedure Oode, which was 
added by the Legislature by Aoct.I of 1951 with a view to effectuate the agreements 
entered into by the Government with the Rulers of Indian States. Sub-section (2) 
of s. 197A provides that ‘no Court shall take oo oe of any offence alleged to 
have been committed by the ruler of a former Mian Biata except with the previous 
sanotion of the Central Government.’ 

The learned trial istrate held that the petitioner was not charged with having 
committed an ‘offence,’ and therefore ‘the Da sanction of the Central Govern- 
ment’ to the institution of the application was not necessary and the proceedings 
under 8. 488 ofthe Criminal Procedure Code were competent against the petitioner, 
and that he had jurisdiction to entertain the application. 

Against the order P asra by the trial Magistrate, an application in revision was 
filed in the Court of Session at Nadiad by -the petitioner. The learned. Sessions 
Judge held that an application under s. 488 of the Criminal Procedure Code did not 
amount to ‘accusation of an offence within the meaning of s. 197A of the Criminal 
Procedure Code,’ and therefore the trial Magistrate had jurisdiction to entertain 
the application filed by the opponents and sanction of the Central Government 
‘was nota condition precedent to the opponents’ making an application’. On that 
view the learned Segsions Judge rejected the revision appuostion on Had by the petitioner. 
The petitioner has come to this Court in revision. ; 

Section 197A, sub-s. (2), prohibits criminal courte from cognizanoe of offences 
alleged to have been committed by Rulers of former Indian States except with the 
previous sanction of the Central Government. The expression ‘offence’ is defined 
in ol. (0) of 8. 4 of the Criminal Procedure Code as follows : 

“ ‘offence’ means any act or omission made punishable by any law for the time being in force : 
By Slee al es ony ee a napade of iick a opnapiatnt tny bomade undar penton 20 of the Cattle 
Trespass Act, 1871.” 

The Criminal Procedure Code does not make failure to maintain the wife’ ana 
children punishable.: What is made punishable under the Code is failure without 
sufficient cause to carry out the order passed by a Magistrate for payment of main- 
tenance. Section 488 of the Code provides'a summary remedy available to the wife - 
and children—egitimate or illegitimate—of a person on proof of neglect or refusal 
to maintain, to obtain an order GF maintenance against that person. It is true that 
ifan order for payment of maintenance unders.’488 of the Criminal Procedure Code is 
not complied with, the same may be executed by issue of a warrant for levying 
the amount due undar the order in the manner bed ir for recovery of fines. The 
Magistrate who passps an order for payment of maintenance can also sentence the 
person ordered to psy maintenanoe, ‘if he fails without sufficient cause to comply 
with the order,’ to suffer rigorous imprisonment for the whole or any part of each 
month’s allowance remaining unpaid after the execution of the warrant. But the 
fact that the Legislature has made provision for enforcement of the order 
under s. 488 of the Criminal Procedure Code for levying the amount due under it 
ii the siannan wrih nea are seoovered. Or by direeting that the panda wits 
contumaciously disregards the order shall be liable tc punishment, does not convert 
an application for maintenance, into a charge for commission of an ‘offence’ within 
the meaning of ol. (o} of s. 4 of the Criminal Procedure Code. Whatisessentiallya 
civil remedy is given to abandoned wives and children by providing in Chap. XXXVI 
of Criminal Procedure Code a right to approach a Magistrate of the First Class or a 
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Presidency Magistrate for an order for payment of maintenance. The fact that the 
proceedings lie in the Court of a Magistrate does not convert those proceedings into 
‘oriminal proceedings’ nor proceedings in Ae ae of an offence. Inherent m the 
provisions of se. 488, 489 and 490, which in Chapter XXXVI of the Code, is 
sufficient indication that the proceedings under s. 488 of the Code are not regarded 
as proceedings in respect of an offence. Section 177 of the Crimimal Procedure 
Code provides for ‘place of enquiry and trial’ of every offence, and other sections 


in Chap: XV in which s. 177 deal with place of oy a ee 
' specifled cases. But sub-s. (8) of s. 488 ides for the forum which must be ap- 
proached for trial of an application for maintenance under s. 488. It is 


evident that the Legislature did not regard an application for maintenance under 
a. 488 of the Criminal Procedure Code as a complaint charging the husband or the 
father with commission of an offence. Under Criminal Procedure Oode of 
1898, in sub-s. (8) of s. 488 before it was amended in 1923 it was provided that 
AA AE T ee eee he resides eto. There- 
after by s. 131 of Aot XVIL ot 1923, sub-s. (8) was amended, and the words ‘the 
PAI say be proceeded against’ were substituted by the words ‘Proceedings 
under this section may be taken against any person,’ That again is another indi- 
cation that the person against whom an application is made for payment of mainte- 
nance is not regarded as one who is with commission af ok offence. It is 
settled law that a judgment once delivered by a criminal court cannot be altered by it, 
and that is provided in s. 869 of the Criminal Procedure Code. Sections 488 and 489 
of the Criminal Procedure Code provide for alteration in the allowance awarded in 
view of change of circumstances, or for other reasons. Section 190 of the Criminal 
Procedure Code provides for cognizance of offences by Magistrates. If the Legisla- 
ture treated the failure to maintain a wife or a child as an offence, it was unnecessary 
to make a special provision regarding cognizance of applications for maintenance 
under s. 488 of the Criminal Procedure (Coils,, “Bub-ssotipti (7) of s. 488 authorises 
the Magistrate trying a case to award costs. An order for costa to a successful litigant 
is again not the normal incident of a criminal trial in our jurisprudence. In my 
judgment the Courts below were right in holding that the petitioner was not charged 
with commission of any offence, and therefore s. 197A of the Criminal Procedure 
Code did not bar the jurisdiction of the trial Court. ee 
Reliance was placed by Mr. A. D. Desai upon a judgment of the Allahabad High 
Oourt reported in In the matter of the petition of Malcolm DeOastro1 It is true that 
Mr. Justice Knox, who delivered the judgment of the Court in that case, observed 
-at page 350 of the report : uo ae A 
“:..the neglect to maintain a wife is an offence, inasmuch as it is an omission which is made 
punishable by the Code, and as an offence its place of trial must be determined by the provisions 
laid down in Chapter XV of the Code.” . i , À 
. That case was decided under Chap. XXXVI of the Criminal Procedure Code, Act X 
of 1882, which did not contain any provision: similar to sub-s. (8) of s. 488 of the 
Oriminal Proopdure Code of 1898. It is true that even under the Criminal Procedure 
‘, (Oode of 1882 the expression ‘offence’ meant ‘any act or omission made punishable 
by any law for the time being in force’; and s. 177 of that Code provided hat ‘avery 
offence shall ordinarily be enquired into and tried by a Court within the local limita 
of whose jurisdiction it was committed.’ There being no provision in the Criminal 
Procedure Code conferring territorial jurisdiction upon certain Magistrates for trial 
of applications under s. 488 of the Code, the Court in that cése preferred to treat 
the application for maintenance as a: ‘complaint’ in respect of commission of an 
offence. It may be noted that since the year 1882, s. 488 of the Criminal Procedure 
Code has undergone substantial changee. Whereas under s| 342, al. (£), of the 


Criminal Procedure Code, no oath can be administered to an person, s. 340 
expressly provides for evidenoe being given by a person against whom an application 
is made for maintenance. It is evident that in.the view of thb Legislature applica- 
tions under s. 488 of the Criminal Procedure Code are not go by the terms of 


8. 342 of the Criminal Procedure Code. The Legislature has msde special provision 
à ' 1 (1891) L L. R. 18 AIL 848. ' : 
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for dispensing with the presence of the nom whom an application is made 
under A 488 of the Criminal Proosdure Gdh; has also provided a period of limita- 
tion after the expiration of which the amount of maintenance awarded cannot be 
recovered. By the amendment of s. 340 of the Criminal Procedure Oode in 
1923 it has been provided, that any person against whom proceedings are instituted, 
inter alia, under Chap. XXXVI of the Code may offer himself ‘as a witness in such 
pro ings.’ Whatever the view, which could be taken of s. 488 as it stood when 
re Malcolm DeCastro’ was decided, the scheme of the Criminal Procedure Oode of 
1898 as amended in 1923 is inconsistent with the view that in entertaining an applica- 
tion for maintenance, a Magistrate entertains a complaint for an offence alleged to 
have been committed by the person from whom maintenance is claimed. Mr. Desai 
also relied upon In re The Petition of Shaik Fakrudin! in support of his contention 
that pro ing for maintenance was a proceeding relating to the commission of 
an offence against the father or husband. It was held in that case that 
“A complaint under section 488 of the Criminal Procedure Code (Act X of 1882) falls within 
the cognizance of the Magistrate competent to entertain such complaint, and within the local 
limits of whose jurisdiction the husband or the father is actually residing at the date of such 
complaint.” i 
It is true that in that case the learned Judges who decided that case called an appli- 
cation for maintenance, & ‘oomplaimt,’ and held following the practice in d 
under analogous . provisions, that cognizance could. be taken of that ‘complaint’ 
by tho Magistrate competent to entertain the complaint and within the local limite 
of whose jurisdiction the husband or the father was actually residing at the date 
of the ‘complaint.’ Itisevident on a perusal of the judgment that the Legislature 
having failed to make any express provision conferring territorial jurisdiction upon 
Magistrates to try cases under s. 488 of the Criminal Procedure Oode, the Court 
regarded an application under s. 488 as a ‘complaint’ of an offence triable by a 
Magistrate within whose jurisdiction the opponent after the date of the application 

In this connection it may also be useful to refer to a judgment of this Court reported 

in Reg. v. Thakw bin Ira? in which the Oourt held that 

“An order of maintenance, under Sec. 816 of the Criminal Procedure Code (s. 488 of the 
Criminal Procedure Code, Act V of 1898), is a ‘judicial proceeding of a Criminal Court’ within the 
meaning of Sec. 404 of that Code, but no appeal Hes against such order under Seo. 409.” 
It appears that in that case the Court took the view that there waano conviotion by a 
criminal Court, atid hence an appeal against the order awarding maintenance was 
incom t. In my view, having regard to the terms of s. 488 of the Criminal 

ure Code as 'it stands at present, an application for maintenance filed by a 

wife or a child against a person cannot be regarded ‘as making of a charge for the 
commission of an offence’ against him. : 

The Oourta below were, therefore, right.in the view they took that the trial Court 
had jurisdiction wishout the sanction of the Central Government to try the appli- 
cation filed under a, 488 of the Criminal Procedure Code against the petitioner. 

The rule is discharged, The petitioner to pay the costs under s. 488, sub-s. (7), 
of the Oriminal Precedure Code, of opponents Nog. 2 and 3. Costs quantified at 
Re. 50. Interim stay discharged. 1 

hess Tna a ME Rule discharged. 


l t , . elie 
[ts R 
ni t i ig ae A TE 
| A Me : 
1 (1884) L L. R. 9 Bom, 40. 5 ; 2 (1868) 5 B.'H. C. R. (Cr. C.) 81. 
t 


| 


824" i THE BOMBAY LAW REPORTER. [vou. LVI. 


APPELLATE CIVIL.. 


` Before the Hon'ble Mr. M. C. Chagia, Chief Justice, and Mr. Justice Disi. 
- LAKHAMA PESHA v. VENKATRAO SWAMIRAO NAZARE.* 
Contempt of Courts Act’ (XII of 1926), Sec. 2—Constitution of India, art. 227—City of Bombay 

Municipal Act (Bom. LII of 1888), Sec. 507—Government of India Act, 1985 (26 Geo. V, c. 2), 

Seo. 224(2)—Chiaf Judge of Small Causes Court as persona ‘designata wader Municipal 

Act—Contanpt comeniited of Chief Judge—Whetksr open to High Court to take cognizance of 

coniompi— Whether Chief Judge as persona designata a Court subordinate to High Court. 

If a contempt is committed of the Chief Judge of the Small Causes Court as a persona 
designata under the City of Bombay Municipal Act, 1888, it is open to the High Court under 

8. 2 of the Contempt of Courts Act, 1926, to take cognizance of it and to take action against 

` the person who committed that contempt es if the contempt had been committed of the 

High Court itself. 

Sukhdeo v. Brij Bhushan! and Kapur Singh v. Jagat Narain’; agreed with. 

The power of superintendence conferred upon the High Court under art. 297 of the Con- 

stitution of India is not only administrative superintendence but judicial-superintendence. 

“The subordination contemplated by a. 2 [of the Contempt of Courts Act] is a judicial sub- 

ordination end there can be no doubt thet the Chief Judge, although he is a persona designata, 

is a Tribunal which would fall within the purview and ambit of art. 227 [of the Constitution]. 

` Therefore, the High Court can exercise judicial supervision against the Chief Judge and can 
judicially interfere with his decisions in proper cases.” ! 

‚Ona Venkatrao (opponent), who was the owner of a building situated at Colaba in 
Bombay, waa served with a notice dated June 23, 1948, by the Munici of Bombay 
under s. 354 of the City of Bombay M: Act, 1888, req to repair the 
building. On October 1, 1948, the opponent an application in. the Court of Small 
Causes at Bombay under a.507 ofthe Act , praying that Takhatne and Yesu (petitioners), 
who were his tenanta, be directed to give him all reasonable facilities to enable him 
to repair the building in compliance with the notice. On November 17, 1948, the 
Ohief Judge of the Small Causes Court made the following order : — 

“Respondents are ordered to give to the petitioner all reasonable factfities to enable him to 
‘carry out work in‘accordance with and otherwise comply with the Municipal requisition dated 
June 28, 1948 (exh. A). ` In particular respondents are ordered to-vacate as & temporary measure 
the premises in their ocoupation by December 81, 1948, and to give leave and Hoence to the 
petitioner to enter upon the premises for the purpose of carrying out work in aboordance with exh. A. 
The petitioner undertakes to commence the work immediately the respondents vacate the pre- 
mises and to complete the work within two months thereafter and to reinstate the respondents 
in their respective rooms forthwith on the completion of the repairs.. .Adjburned for compliance 
to March 2, 1949”. 

In compliance with this order the petitioners vacated their lennes premises. 
The work, however, was not completed by March 2, 1949, {nd the petitioners 
were not reinstated. On March 10, 1949, the opponent's application again came 
3P before the Ohief Judge, who passed the following order :— 

“Petitioner is ordered to complete the work and'reinstato the 
by the 10th of April 1940. Adjourned for compHance finally and 
1940.” 

On April 18, 1949,when the opponents’ application came on betore ie Chief Judge, 
he contended that the Municipality had ordered him to dem the building and 
not to repair it. The Chief Judge, thereupon, made the following order :— 

“Adjourned finally and peremptorily to enable Petitloner to 
Munictpality declaring the building as irreparable and requiring the olition of the same..., 
Adjourned to 27th April 1940.” 

of the Municipality 


On Apri) 27, 1949, the opponent failed to produce the ord 
and the Ohief Judge passed the following order :— 

“Petitioner is ordered finally and peremptorily to carry out work required by the munictpal 
è Decided, February 16, 1954. Special 1 Hos a AIL 667, 670. 
1951 
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requisition immediately and to complete the same and reinstate the Respondents in their respective 
premises by the 3ist May 1940.” - i 

The opponent failed to comply with this order but instead demolished the building 
‘and constructed a new building on the site. In 1953 the petitioners called upon the 
opponent to reinstate them in the new building, but the opponent declined to do so. 


The petitioners then applied to the Chief Judge to report the matter to the Hi 
Court for contempt. The Chief Judge held that he had no jurisdiction to refer the 
matter to the High Court and dismissed the application on June 29, 1953, observing 
aB follows :— aor : - 

“The Bombay High Court has decided in several oases that‘the Chief Judge, when he acts 
under the different powers granted to him by the provisions of-the City of Bombay Municipal 
Act (now designated the Bombay Municipal Corporation Act), acts as a persona designaia and not 


The petitioners applied to the High Court under art. 227 of the Constitution of 
India against the order of the Chief Judge dismissing their application to report the 


The application was heard. 


H. R. Pardiwala, with. A. D. Desai, for the petitioners. 
C. K. Shah, with 'B. K. Boman-Behram, for the opponent. 


Cacia O.J. This seems to be a very gross case in which the agsitance of this 
Court is sought. It seems that a notice was served upon the landlord of a ae 
situated at Bohra Street in Colaba under s. 354 of the Municipal Act and the landlo 
Toad upon to repair the building as it appeared to be in a dilapidated state. 

rd filed an application under s. 507 and an order was 
made by the Ohief Judge, Small Causes Court, Bombay, under that section on 
November 17, 1948, and the order was to the following effect : The petitionersin the 
two petitions, who are the tenants of the landlord, were ordered to give to the landlord 
all reasonable - facilities to enable him to carry out work in accordance with the 
Municipal requisition dated June 23, 1948. In particular, the petitioners were 
ord. to vacate as a temporary measure the premises in their ocoupation by 
December 31, 1948, and to give leave and licence to the landlord to enter upon the 
premises for the purpose of ing out the work in accordance with the Municipal 
requisition. The landlord un k to commence the work immediately the 
petitioners vacated and to complete the work within two months thereafter and 
to reinstate the petitioners in their respectiverooms forthwith on the completion of 
the repairs, and the matter was adjourned for compliance to March 2, 1949. 


Now, this order makes it clear that the tenants were to give up possession to th 
landlord for a specific purpose in' order to enable the landlord to carry out the repairs 
which he was bound to carry out under a requisition sarved upon him by the Munici- 
pality. It is also clear that the landlord’s possession was that of a licensee and he 
was there by the leave and licenoé of the tenants. It is equally olear that aa soon as 
the repairs were carried out, the tenants were to be Sdo possession. It is equally 
clear that although the tenants gave up their possession, their tenancy: continued 
and the relationship of landlord and tenant was subsisting. Pursuant to this order 
the petitioners vacated their respective premises. On h 10 the application 
of the landlord again came up before the learned Ohief- Judge. It appeared that 
the work had not been completed by March 2 and pt aire aaa had not been re- 
instated. Therefore, the learned Chief Judge passed the following order, viz. that 
the landlord was ordered to complete the work by April 16, and the matter was 
adjourned for compliance to April 18. On April 18 it seams from the order pa 
by the baei Ohief Judge that the landlord came forward with a totally di t 
story. His contention seemed to be that the . Municipality had ordered him to 
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demolish the building and not to repair it and, therefore, the learned Ohief J udge 
an order to enable the landlord to produce an order from the Municipality 
declaring the building as irreparable and requiring the demolition of the same, 
and the matter was adjourned to April 27,1849. On April 27, 1949, again it seems to 
appear from the order passed by the learned Ohief Judge that no such order was 
ei before him and, therefore, the learned Ohief Judge passed the following 
order : ae 
“Petitioner ts ordered finally and peremptorily to carry out work required by the Municipal 
requisition immediately and to complete the same and reinstate the respondents in their respective 
premises by May 81, 1949”. . , ; 
Tt also seems clear from this order that the learned Chief Judge did not accept the 
contention of the landlord that he had to demolish the building and, therefore, he 
called'upon him to carry out the repairs and to reinstate the tenants by May 81; 1949. 
Tt appears that nothing further happened in this application which was filed -by the _ 
Jandira; but the facta disclose -that instead of i this building and reinstating 
the tenanta by May 31, 1949, as he was requi to do by the learned Chief Judge’s 
order, the landlord took the law into his own hands, demolished:the building in 
1952 and constructed a new building in 1963. He was then called upon by the tenants 
to reinstate them into tear He declined to do so and, therefore, the tenants 
applied to the learned Chief Judge to report the matter to the High Court for con- 
tempt and the learned Chief Judge took the view that inaamuch as he was not a Court 
subordinate to the High Court, in his opinion no contempt was committed under the 
Contempt of Courta Act and, therefore, he had no jurisdiction to report the matter 
to the High Court. It is in respect of this order that the petition has been preferred 
to us under art. 227 of the Constitution. 

Now, under the Contempt of Courts Act the High Court has been given the power 
under s. 3 to exercise the same jurisdiction in respect of contempts of Courts sub- 
ordinate to it as it has and exercises in ect of contempt of itself. Therefore, if 
the learned Chief Judge was a Court subordinate to us and if a contempt was con- 
mitted of the Chief Judge, we would be able to deal with the person committing the 
contempt in the same manner as if he had committed a contempt of this Oourt. 
But the question that is mooted at the bar is whether the Ohief Ju e is a Court 
subordinate to the High Court. Turning to the beer ow Act under which he 
exercises his jurisdiction and powers, there can be no doubt that when the learned 
Chief Judge passed the order under s8. 507, he passed. the order not as a Oourt but as 
a persona designata. -That position is not disputed by Mr. Pardiwala on behalf of 
the petitioners. The question is whether in view of the Constitution a persona 
designata ing judicial powers can be considered to be a.Court, subordinate to 
the High Oourt. Under the Constitution the Hi Court has been given the power of 
superintendence over all Courts and Tribunals ughout the territories in relation 
to. whioh it exercises jurisdiction, and the imtendence contemplated by this 
article is not only administrative superin ce but judicial superintendence. 
Till the Government of India Act, 1935, was passed and sub-s. (2) of B. 224 waa 
enacted, the High Oourt had powers both of administrative and judicial supervision 
over Courte subject to its appellate jurisdiction. This was the position under the 
Government of India Acta prior to the Act of 1935 and under the Charter Act, but 
the Government of India Act, 1935, made an important difference in the position 
of the High Court because sub-a. (2) in terms provides that oo 
“Nothing in this section shall be construed as giving to a High Court any jurisdiction to 
question any judgment of any inferior court which is not otherwise subject to appeal or revision.” 
Therefore, under 8. 224 the various powers conferred upon the High Court were purely 
administrative powers and. no judicial power was conferred upon the High Court 
under that section. But the position has been altered by the enactment of art. 227. 
As wo have just observed, the power of superintendence conferred n the High 
Court under art. 227 is clearly: not only administrative byt also ju ioia} nd the 
restriction imposed upon the High Court by s. 224(2) of the Government of India 
Act is thereby removed. Now, the power of judicial. superintendence which has 
been conferred upon the High Court is in respect of not only of Courts but also of 
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Tribunals throughout the territories in relation to which the High Court exercises 
jurisdiction, and the question, that arises is whether in view of this constitutional 
ition it could be said of a persona designata that it is a Court subordinate to the 
Court. Now, the subordination contemplated by s. 3 is a judicial subordina- 
tion and there can be no doubt that the Chief Judge, although he is a persona designata, 
is a Tribunal which would fall within the purview and ambit of art. 227. Therefore, 
the High Court can exercise judicial supervision against the Chief Judge and can 
judicially interfere with his decisions in proper cases. The distinction has been 
drawn in various authorities between a Court and a Tribunal, but these decisions 
have approached the question from the point of view of whether the particular 
authority ia a Court subordinate to the High Court and in considering that what has 
been emphasized is the judicial subordination of the authority. If, therefore, the 
Chief Judge constitutes a Tribunal which is judicially subordinate to the High Court, 
there is no reason or principle on which any distinction can be drawn between a civil 
Court which: is subordinate to the High Court and a Tribunal which is subordinate 
to the High Court under art. 227 of the Constitution.: It is unnecessary, in our 
opinion, to restrict the meaning of the expression ‘Court subordinate to the High 
;Oourt” used in s. 8. All that that section requires is that there must be an authority 
exercising judicial powers and further that that authority must be judicially sub- 
ordinate to the High Oourt. “Both the conditions are satisfied in the case of the Chief 
Judge of the Small Causes Court. He is undoubtedly an authority exercising 
judicial functions and he is also, as already pointed out, judicially inate to the 
High Court. Therefore, if a contempt is committed of the Ohief Judge as a persona 
idesignata under the Municipal Act, it is open to the High Court to take cognisance 
of it and to take action against the person who committed that contempt as if the 
contempt had been committed of the High Court itself. The same view of the law 
has been taken in Sukhdeo v. Brij Bhushan! and Kapur Singh v. Jagat Narain.? 

Now, Mr. Shah we ee for the landlord pointe out that the learned Chief . 
Judge’s order merely with the question of jurisdiction and he bas refused to 
make a report under the Contempt of Courts Act and, therefore, Mr. Shah says 
that he should be given an opportunity for placing all materials before the Chief 
Judge before any action is taken. ae : 

We will, therefore, send the matter back to the learned Chief Judge, direct him 
to determine whether any contempt was committed by.the landlord and what was 
the nature of the contempt and when the contempt was committed ; because if the 
contempt was sommileved befor the Constitution came into force, we would have no 

wer to act under the Contempt of Courts Act, because, as already pointed out, 
before the Constitution the Chief Judge could not have been under our judicial 
superintendence. The learned Chief Judge will also determine, as contended by 
Mr. Pardiwals, whether the contempt was a continuing contempt and even song 
it might have been committed initially before the Constitution ‘came into force, 
contempt continued after the Gonstitution came into force and we would have 
jurisdiction to take action against the landlord.’ The report to be made within a 
month from to-day. | a Bases 

: p Order accordingly. 
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‘ Before Mr. Justice Gajendragadkar and Mr. Justice Vyas. 
RAMCHAND TILLUMAL v. KHUBCHAND DASWANI.* 


Displaced Peps (Debts Adjustment) Act (LXE of 1961), Secs. 2(6)(a)(5)(c), (10), 5, 11(2)—Ap- 
pUcation by displaced debtor for adjustment of debts subsequent to August 15, 1947—Meainiain- 
ability of application. 

A displaced debtor can apply under s. 5 of the Displaced Persons (Debts Adjustment) 
Act, 1951, only if the debt which he seeks to be adjusted satisfies the requirements of 
a. 2(8)(a) or HOXb) of the Act. 

Per Gajendragadkar J.: The method adopted by the Legislature in defning the word 
“debt” in this Act is very unusual. The definition given is not a genera! definttion of ths 
usual type. It is a definition by reference to the status of the person who ts either a debtor, 
or a creditor, and tt seems to be clear that the purpose in adopting this unusual mode of de- 
fining “debt” is to secure the two-fold object with which the legislation has been passed. 
The first object is to give relief to the debtor from amongst the class of displaced persons who 
are divided in two broad divisions, and the second object is to facilitate the speedy recovery 
of the debts due to such displaced persons. 

When the Act refers to an application for the adjustment of a displaced debtor’s debts, 


it is necessary to determine which category of debts is indioated, and in deciding , 
this question the importance of the unusual mode adopted by Legislature in defining ` 


“debt” must not be ignored. The definition of the word “debt” is not in the usual 
disjunctive form. It clearly indicates that the ' Act purports tọ deal with three 
. different kinds of debts and the character of these categories of debts is determined 
by reference to the status of the debtor in the oase of ols. (a) and (b), and-of the creditor in 
the case of cl. (ce). In my opinion, wherever the Act refers to the debt due by a displaced debtor, 
it is necessary to apply the provisions of s. 2(6)(a) or s. 2(6)(b), as the case may be. The 
definition of the word “debt” given in s. 2{6)(c) would be inapplicable in the context, Simi- 
larly, where the Act refers to the creditor's claim for the recovery of his debt, we must tum 
to the definition of the word “debt” in sub-s. (6}e) and not sub-s. (a) or (b). That, in my 
opinion, is the logical and necessary inference from the definition of the words “displaced 
debtor”, “displaced creditor” and “debt” contained in s. 2, sub-ss. (9), (8) and (6) 


Per Vyas J.: In my view, ths definitions as given in ols. (a),(6) and (0) of s. 2, sub-s.(6), 
are all subject to a time limit. The said limit in ol. (a) is that the debts must have been in- 
curred before the debtor came to reside in any area now forming part of India. In the case 
of oL (b), the time limit is August 15,1947. In the case of ol. (e), it is the date on which the 
Act came into force. It is true that the result of the construction I have put on the de- 

- finttion of ‘debt’ in ols. (a), (6) and (c) is this: If a displaced person has advanced monies 
.. between the points of time mentioned in ol. (a) or ol. (b) of s. X8), and the date on which the 

. Act came into force and if the person to whom the said advance is made is himself a displaced 

person, then if the said debtor wants to apply for the adjustment of that debt, he will not 

have the benefit of the Act in respect of that particular debt. But, if the person to whom 
monies are advanced by a displaced creditor between August 15, 1947, and the date of the 

. obming into force of the Act is not a displaced person himself, then the displaced oredttor 

will have the benefit of the Act in respect of the said'debt due to him. 

Ona Ramchand (applicant): made an application for the adjustment of his debts 
undar s. 5 of the Di Persons (Debts Adjustment) Aot, 1951. Both the appli- 
cant and his creditors, Khubchand and others (respondents), were displaced persons 
within the meaning of the Aot and the debt was contracted subsequent to August 15, 
1047. The mdents contended that the application was not maintainable in- 
asmuch as the debts were incurred in Indis such debts were not covered by the 
definition of ‘debt’ given bys. 2(6) of the Act. The Tribunal rejected the sipiin 
application, observing, in its order, as follows : 

“Respondents Nos. 4 and 8 appear and thsy point out that the application under s. 5 of the 
applicant is not maintainable inasmuch as the debts for whose adjustment the application 
has been filed and which are due to these respondents were incurred in India and they submit 
that such debts are not covered by the definition of ‘debt’ given by s. 2, cl. (6), of the Displaced 
Persons (Debts Adjustment) Act of 1951. The submission is made relying on the decision of 

® Decided, January 25, 1954. First Ap- Court, at Bombey, in D. P. Application No. 

eas 228 of 1988, from the decision of 878 of 1953, 

M. Vakil, Judge of the Bombay City Civil 
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his Honour Judge Bakhle in D. P. Application No. 41 where he has held that the definition of 
-debt given by s. 2, ol. (6), sub-cla. (a) and (6), apply only to the application by a debtor and sub- 
ol. (c) applies to an application made by a creditor. I have followed this decision in various other 
cases and especially in the D. P. Application No. 808 of 1982. The contention raised by the ad- 
vocate on behalf of the applicant in that application was that the whole of the definttion of debt 
is applicable to all the applications and therefore such a debt is included under the definition of 
debt given by s. 2, cl. (6), sub-cl.(e). Following the judgment of my brother Judge Bakhle, I 
have decided that it is not included because the provisos of sub-cl.(c) clearly show that the in- 
tention of the Legislature is not to apply this part of definition to the application by a debtor.” 


The applicant appealed to the High Court 


J. L. Nain, with P. L. Nain and A. Gupta, for the appellant, 
R. G. Samians, for respondent No. 2. - 

P. R. Wadhwa, for respondent No. 6. 

T. D. Abichandant, for respondent No. 8. ' 


r 


GAJANDEAGADKAR J. This appeal raises a short question under the Displaced 
Persons (Debts Adjustment) Act, LXX of 1951. Thea made an application 
before the tribunal appointed under this Act for the adjustment cf his debts. His 
application has been rejected by the tribunal on the ground that it is not competent. 
It is common ground that both the applicant and the opponent are displaced persons 
within the meaning of the Aot.: It is also common ground that the applicant is a 
debtor of the nent and that the debt was contracted subsequent to A 15, 
1947. The applicant alleged that he was entitled to have this debt-adj on the 
ground that it was a debt within the meaning of a. 2 (6) (c) of the Act, whereas the 
opponent’s contention was that before the applicant could apply for the adjustment 
ot his debta, he must show that his debt within s. 2(6) (a) of the Act. It is 
conceded that the debt ‘does not fall within s. 2 (6) (b) of the Act. Therefore, the 
short question which falls to be considered in the present a is whether a dis- 
placed person is entitled to apply for the adjustment of his debts under s. 5 of the 
Act only if his debt satisfies the requirements of s. 2 (6) (a) or (b) of the Act. 

Mr. Nain for the appellant has presented his argument in a very attractive form. 
He es that the word “debt” which has been used in this Act in several sections 
must be construed in the same or similar way and according to him it would be 
unfair to attribute to the word “debt” different Meanings in different sections unless 
there is a clear indication in these sections to limit the denotation of the word “debt” 
in ee hada way. It is no doubt a well known rule of construction that the same 
word should ordinarily convey the same meaning in different sections of the same 
Act. Section 2(6) defines the word “debt” in three different ways, and according to 
Mr. Nain if he can show that the debt sought to be adjusted by the applicant in the 

t case falls in either of the three categories mentioned in s8. 2(6), he would be 
oe, ie TASE 5 of the Act. Mr. Nain has put his argument in an alter- 
native form. He says that s. 2(6) (c) deals with a debt due to a displaced person and 
8. 10 of the Act entitles such a creditor to apply for the recovery of his debts from 
his displaced debtor. When an application is made under s. 10 and notioe is served 
on the debtor of the said application, the displaced debtor is given an opportunity 
under s. 11(2) to apply for the adjustment of his debte, td ee fact that 
the limitation prescribed by s. 5 may by then have elapsed. Mr. Nain contends 
that if the opponent had applied to recover his debt from the applicant, the applicant 
would have been entitled to ask for adjustment of his debt under s. 11(2). If that 
be so, it would be illogical to hold that the amount due from the applicant to the 
opponent is a debt within the meaning of s. 11(2), but is not a debt within the meaning 
ae 5. Before we consider these arguments on their merits, however, it would be 
necessary to bear in mind the scheme of the Act which undoubtedly contains pro- 
visions of a very unusual character. 

Tt is well known that a large number of citizens from Sind which, after August 15, . 
1947, became a part of West Pakistan, had to leave or were displaced from their 
places of residence and had to come to India. Legislature felt that these 
needed special protection, and the provisions made in the present Act were intended 
to afford sasistance to these persons in two different ways. ‘These persons are de- 
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oribed by the Act as “displaced persons”. They were divided broadly into two 
classes by 8. 2(10). Those who had left or had bean displaced from their places of 
residence in West Pakistan after March 1, 1947, on acoount of civil disturbances or 
on account of the fear of such disturbances and had come to reside in India formed 
one class of displaced persons. The other class included persons who resided in 
India but who were unable to manage their immovable property situated in Weat 
Pakistan. By this legislation protection is intended to be afforded to both the 
olaases of these displaced ns. While considering the nature of the protection 
which should be given to t displaced persons, islature was aware that a large 
majority of these persons may be debtors and ed relief in the matter of the 
repayment of their debts, while a small number might be creditors who may need 
assistance in the matter of speedy recovery of their debte. The preamble to the 
Act, therefore; declares that the Act was passed to make certain provisions for the 
adjustment and settlement of debts due by displaced persons: for the recovery 
of certain debts due to them. Matters connected with these aspects and incidental 
thereto are also considered in this Act. In other words, in regard to displaced 
persons who, are debtors special provisions are made in the Act for scaling down 
their debts and for providing liberal modes in which they are allowed to repay the 
debts. In regard to displaced creditors, they are allowed the use of the iat and. 
speedy machinery provided by the Act for the recovery of their debte. erefore, 
in dealing with the provisions of this Act it would not be irrelevant to bear this two- 
fold object of the Act in mind. _ 

The same object is clearly e when the Act proceeds to define “debt” by 
s. 2(6). -“Debt’ is defined in reference to the status of the debtor or of the oreditor. 
“Debt” as defined by this sub-section falls in three categories. The first category 
covers debts due: from displaced persons falling under the first class of displaced 
persons mentioned in s. 2(10). This is described in ol. (a). The second category 
of debts refers to the debts due from. persons forming the ‘second class of displaced 
persons mentioned in B. 2(10).. The third category refers to debte which are due to 
displaced persons belonging to both the classes o displaced persons under a. 2(20). 
The method ee by the Legislature in defining the word “debt” in this Act is 
very unusual. e definition given is not a general definition of the usual type. 
It is a definition by reference to the status of the ‘person who is either a debtor or a 
creditor, and it seems to be clear that the purpose in OPOE this unusual mode 
of defining “debt” is to secure the two-fold object with which the legislation has been 
passed. The first object is to give relief to the debtors from amongst the class of 
displaced persons who are divided in two broad divisions, and the-second object 
is to facilitate the speedy recovery of debta due to such displaced ms. 

Beotion 2(6) begins by giving a general definition of the word “debt” as meaning 
“an iary liability, whether payable presently or in future; or under a decree 
or order of a civil or revenue Court or otherwise, or whether ascertained or to be as- 
cartained’’, and then it proceeds to describe the three different ‘categories of debts 
dealt with under this Act. ‘Clause (a) of this sub-section provides that in the case 
of a displaced person who has left or been displaced from his place of residence in any 
area now forming part of West Pakistan, the debt should have been incurred before 
he came to reside in any area now forming part of India. The effect of this definition 
is that a displaced person who has left or has been displaced from West Pakistan 
after March 1, 1947, owing to the reasons mentioned in g. 2(10) can obtain relief under 
the provisions of this-Act in respect of his debts only if his debts were incurred before 
he came to reside in India. His creditor may bo either a displaced person or. not. 
The status of the creditor is irrelevant. The benefit available to the debtor under 
the Act can be claimed by him whether his creditor is a displaced person or not, 
provided he satisfies the one important condition laid down by s. 2(6) (a) that the 
debt in question was contra before the debtor came to reside in any aree now 
forming part of India. Section '2(6) (b) deals with the debts of persons who were 
pas India both before and after August 15, 1947, and it lays down that these 
debta should have been obtained on the security of the debtor’s immovable property 
situated in West Pakistan. Section 2(6) (b) therefore seems to provide that in the 
case of persons falling under the second class of displaced persons under 8. 2(10) 
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the provisions of this Act-would be applicable in respect of debts contracted by them 
on the security of their immovable property. situated in West Pakistan, provided the 
said debta were contracted before August 15,1947. This clause is intended to deal 
with another category of debta by. itself. As in the case of debts falling under 
8. 2(6) (a) so in the'case of debts falling under s. 2(6) (b) the status of the creditor 
makes no ‘difference at all. The creditor may either. be a displaced person or not. 
In either case, if the debt was contracted before August 15, 1947, the provisions of 
the Act would apply. The third category of debts is dealt with in ol. (c) of sub-s. (6) 
ofs. 2. This is.a category of debts due to displaced persons. The displaced person 
may belong to either of the two classes mentioned in 8. 2 (10). The only condition 
which this clause imposes is that the debt is due to a displaced person from any other 
person (whether. a displaced person or not). ordinarily reaiding in the territories to 
which the Act extends. This part of the definition seems to require that the debt 
must be due atthe time when the Act comes into force and the debtor must be 
ordinarily resident in the territories to which this Act extends. Since the Act extends 
to the whole of India except the State of Jammu and Kashmir, the benefit of s. 2(6)(c) 
would not be available to a displaced creditor if his debtor resides in the State of 
Jammu and Kashmir. Section 2(6) further provides that any pecuniary liability 
incurred before the commencement of the Act by any such person as is referred to 
in this clause which is based on, and is solely by way of renewal of, any such liability 
as is referred to in sub-ol. (a) or sub-cl. (b) or sub-cl (e) would be included in the 
expression “debt”, provided that in of such a pecuniary liability it is only 
the amount originally advanced that wo d be deemed to be the extent of the liability 
and not the amount for which the liability may have been renewed. This provision 
tends to show that the debt mentioned in sub-s. (6) (e) must be shown to be due to a 
isplaced person at the time when the Act came into force. Sub-section (8) (e) 
ers to the debt as one which is due to a displaced person, not as one which may 
beoome due to him. 

There are two other definitions to which reference must be made. Section 2(8) 
describes a ‘displaced creditor” as meaning a displaced person to whom a debt is 
due from any other person, whether a displaced person or not”; and “‘displaced debtor” 
is defined by s. 2(9) as meaning “ a displaced person from whom a debt is due or is 
being claimed”. Chapter I, which contains these definitions, also provides for the 
establishment of ial tribunals to exercise jurisdiction under this Act under 8. 4, 
while it provides for over-riding effect of Act, rules and orders by s. 3. 

Now, it is in the light of the threefold definition of “debt” contained in s. 2(6) 
that we must proceed to consider the question as to whether the application made by 
the debtor in ie pee case is competent under s. 5. Section 5(7) lays down that 
“at any time within one year after the date on which this Act comes into force in 
any local area, a displaced debtor may make an application for the adjustment of 
his dobta to the Tribunal within the local limite of whose jurisdiction he actually 
and voluntarily resides, or carries on business or personally works for gain”. Sub- 
section (2) of this section provides for the particulars which the application must 
set oub, and sub-s. (3) lays down that the nents to the application should be 
treated as respondents to the application and requires the applicant to file as many 
copies of the application aa there may be respondents. Mr. Nain contends that the 
applicant is a displaced debtor and that since he is liable to pay the amount in 
question to the opponent, the said amount is a debt due from applicant to the 
opponent. If that be so, there is no reason why his application should be held to be 
incompetent. At first sight it seems difficult to resist this argument. But, in my 
opinion, on a close examination of the scheme of the Act the argument must be 
rejected as untenable. When the Act refers to an application for the adjustment of 
a displaced debtor’s debts, it is necessary to determine which category of debts is 
indicated, and in deciding this question the importance of the unusual mode adopted 
by Legislature in defining “debt” must not be ignored. The definition of the word 
“debt” is not in the usual disjunctive form. It clearly indicates that the Act pur- 
ports to:deal with three different kinds of debts and the character of these categories 
of debta is determined. by reference to the status of the debtor in the case of ols. (a) 
and (b), and of the creditor in the case of ol. (c). In my opinion, wherever the Aot 
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refers to the debt due by a displaced debtor it is neceesary to apply the provisions 
of. s! 2(6) (a) or s. 2(6) (È), as the case may be. The definition of the word “debt” 
given in s. 2(6) (c) would be inapplicable in the context. Similarly, where the Act 
refers to the creditor’s claim for the recovery of his debt, we must turn to the definition 
of the word “debt” in sub-s. (6) (c) and not sub-s..(a) or (b). That, in my opinion, 
is the logical and néceasary inference from the definitions of the words “displaced 
debtor”, “displaced creditor” and “debt” contained in s. 2, sub-as. (9), (8) and (6) 
respectively. ‘I would, therefore, hold that a displaced debtor can apply under 
s. 5 only if the debt which he seeks to be adjusted satisfies the requirements of 
8. 2(6) (a) or s. 2 (6) (b). - re 

The contention that this conclusion would be illogical inasmuch as the right denied 
to the displaced debtor under s.. 5 would become available to him under s. 11(2) in 
odes his creditor makes an application against him under s. 10 does not appear to me 
to be well founded. If the test which has to be applied in determining what is a 
debt due from a displaced person is to be found in s. 2(6) (a) alone, then the inoonsis- 
tency on which Mr. Nain relies would really not arise. Assuming that the opponent 
himself had applied for the recovery of his debt under s. 10 and that his application 
was otherwise competent, the only right to which the applicant would have been 
entitled under s.'11 (2) would be to apply for the adjustment of his debt, provided 
the debt satisfied the test laid down by s. 2(6) (a). In other words, if the debt due 
from a displaced debtor does not fall within s. 2(6) (a), he gete no right to ask for ite 
adjustment under s. 11(2). . 

Mr. Nain argued that it would be very surprising if the Legislature allowed the 
benefit of the special machinery provided by this Act to o displaced creditor in 
respect of his debts whenever they were contracted, that the relief afforded to the 
displaced debtor should be subject tò the mexorable limit of time mentioned in 
B. 2(6) (a) or a. 2(6) (b). It is strictly not necessary for us to consider whether a dis- 
placed creditor would be entitled to avail himself of the provisions of this Act in 
respect of debta which become due to him subsequent to the commencement of the 
Act. However, as I have already indicated, prima facie debte which become due to 
Hel vey creditors subsequent to the commencement of the Act would a to 

outaide the purview of the Act. For the recovery of such debts the dieplaced 
oreditor would have to take recourse to the ordinary law and not.to the "poniai 
machinery provided by this Act. The scheme of the Act in regard to disp 
creditors in ita broad features appears to be fairly clear. In regard to displaced 
persons who on their migration to Indis may have advanced loans after they came 
to India, Legislature thought protection was due to them in respect of loans thus 
advanced by them, but the same should be limited to loans advanced before the 
commencement of the Act. In my opinion, it is fairly clear that the Legislature did 
not intend to extend the assistance of the provisions of this Act to the monetary 
dealings of displaced creditors subsequent to the commencement of this Act. In 
respect.of his past dealings a di oreditor is no doubt entitled to obtain speedy 
recovery of his debta against displaced debtors by making an application . under 
s. 10 and against other debtors by making an application under s. 13. It is signi- 
ficant that whereas no time limit has been im for making an application under 
8. 10, the limitation of one year is i for an application under s. 13 which oor- 
responds with the limitation im on a debtor under 8. 5 of the Act. Though 
no special shorter period of limitation has been prescribed for making an application 
against a displaced debtor under s. 10, the ordinary law of limitation a p cable to 
such loans would undoubtedly govern such applications and that would inevitably 
fix the final date for making even these applications. The period of limitation for 
making applications which is thus preibe either directly or indirectly lends some 
support to the conclusion that the relief intended to be given to the displaced creditor 
isin + of debta which had became due to him before the oommencement of the 
Act. ap with regard to money dealings between displaced creditors and 
displaced debtors would on this view be slightly anomalous in some cases. In 
of debts contracted by displaced debtors subsequent to the date mentioned 
in’s. 2(6) (a) but prior to the commencement of the Act, the displaced debtors would 
not be able to claim adjustment under the Act ; while the displaced creditors would. 
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be able to claim the recovery. of the said debts under its provisions. Such cases, 
however, may not be many, “Legislature appears.to have.thought of fixing different 
dates applicable to debts: falling under cls. (a), (b) and: (c) of s. 2(6) respectively. 
Between the said dates so fixed under s..2(6) (a) and s. 2 (6) (c) respectively there is 
an interval and it is in regard-to cases of loans advanced during this period of interval 
where both the creditors and debtors are displaced persons that the position might 
appear to be slightly anomalous. However,:all loans advanced by or to displaced 
persons subsequent to the commencement of the Act are outside the purview of the 
Act. Therefore, on the whole, I do not think that it would be strictly-correct to 
say that the provisions of the Act under s. 2(6) (c) are more partial to the displaced 
creditors than to the displaced debtors. Besides, it is not for the Court to consider 
the propriety ofthe reasons which Legislature may have had in mind in fixing three 
different dates for the three différent categories.of debte ‘mentioned in 8. 2(6). 
It is perfectly true that in construing the provisions of a statute it is' our duty to 
give the words used by the Legislature their plain grammatical meaning ; and in 
oing 80 we cannot unduly emphasise or prees into service the object with which 
the statute may have’ been enacted. ` But, in ‘the present case we are dealing with 
a- somewhat unusual piece of legislation which was enacted with a specific object 
and in order to achieve ita object a snipes mode of defining debts has been adopted 
by the Legislature. In such a case I think it would be legitimate to consider the 
scheme of the Act, the nature and the scope of the relief which is intended to be 
granted to the different classes of parsons for whose benefit the Act has been passed 
and to bear in mind the reason why this Act was passed while we deal with the 
applicant’s right to make the application in question. If the applicant’s contention 
was accepted, dealings between displaced persons inter se would have to be dealt 
with under the provisioris of this Act so ‘long as the Act is on the statute book. That 
indeed was the argument urged before us by Mr. Nain. “We are not prepared to 
accept this contention. ‘The limitation of one year which has beén prescribed for 
the applications under ss. 5 and 13 of the Act, in my opinion; clearly suggests that 
the Legislature wanted all applications falling under these sections to be made as 
goon as possible and in no case later than one year from the commencement of the 
Act, and it is, in my opinion, a necessary corollary of this requirement that once these 
applications are y disposed of, the Act would have served ita-purpose. I ap- 
prehend that the Legislature does not intend to keep this Act alive ermanently on 
the statute book’ go as to provide for a special class of tribunals+o deal with trans- 
actions between ised persons inisr se. There is no doubt that in regard to 
dealings between a displaced person-and his opponent who is not a displaced. person 
the provisions of the Act'will apply in respect of past dealings and then too if an 
application has been made within the period prescribed.- -It- could not have been 
intended that if loans are advanced by pial set persons to displaced persons they 
should always ‘be dealt with by special tribunals set up under this Act. This Act 
is in a sense an emergency measure, intended for the protebtion of-peraons who had 
unfortunately to leave their original places of reaidence and-who found ‘it difficult to 
rehabilitate themselves in their new homes. But this protection has been afforded 
within limits which the Legislature thought to be reasonable and thesé limits are 
clearly indicated in the definitions of the word “debt” as I have already: stated. - 
I would, thérefore, hold thst ‘the ‘view taken by the tribunal was‘ right: -The 
app ‘accordingly’ fails and must bé dismissed with vosta,- “No order necessary on” 
civil application’ < o MET Ee Ea Suna a ta 
Vyas J. I agree with my learned brother» -© ~- - ---- 0200 T. - f 
The question for decision in this appeal is whether, when’ a displaced debtor 
applies to the Tribunal for the adjustment of his- debts, the term ‘‘debt’’ is governed 
by the definition of ‘debt’ as given:in ol. (a) or-ol: (b) òf -sab-ol. (6) of a. 2 of the 
Dupe Po (Debts Adjustment) Act, 1951; and when a judgment-creditor 
applies for the recovery of his claim; the term ‘debt’ is governed by the definition of 
‘debt’ as given in ol. (0) of sub-s. (6) of s. 2 or whether the term ‘debt’ in both cases— 
ie. whet a displaced debtor applies for the adjustment of his debta’and when a 
displaced creditor applies for the réecovery-of his olaim—means ‘debt? under ol. (e), 
L. R28 
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Although the creditors of the displaced debtors and the debtors of the displaced 
creditors may be persons themselves, it clearly seems to be the scheme of 
the Act to make a difference in the meanings of the term ‘debt’. acoording as the 
parson initiating a proceeding uhder the Act has the status of a debtor-or a creditor. ` 
Tf we turn to s.:2, sub-s. (10), of the Act, it mentions two. categories of displaced 
persons. Clause (a) of sub-s. (6) of s. 2 refers to the debta due from the first. category 
of displaced persons mentioned in s. 2, sub-s. (10). Clause (b} of sub-s. (6) of s. 2 
refers to debta due from the second category of displaced persons mentioned in a, 2, 
sub-s. (10); and ol: (c) refers ta debta which are due to both the categories of displaced 
persons mentioned in's. 2, sub-s/ (10). In giving this three-fold definition of the 
term ‘debt’, the’ object of the Legislaturé seems tó be two-fold. The first object 
seems to be to give relief to debtors belonging to. both the categories of displaced 

as defined in 8. 2, sub-s.:(J0), and the second object seems to be to help both 
the classes of displaced persons to recover their debte. The definitions of the term 
‘debt’ .as given in ols. (a) and (b)-of sub-s. (8) of 8. 2 have in view the first object and 
the definition given in ‘cl. (c) has a-bearing on the second object. n s 0 rs 

Tt thus appears that the intention of the Legislature was to enact provisions bene- 
ficial to disp persons who may have debts to pay and at the same time may 
have dues to recover.. , The basio principle of the Aot is to treat displaced, persons 
ag possessing two distinct capacities, namely the status of a creditor and the. status 
of.a debtor and it is with reference to these capacities that the three definitions of 
the term ‘debt’ have been given in cls. (a), (b)-and (c) of s. 2, sub-s. (6).; The same 
person may have eee monies which he may not have been able to.recover as 
expected by him'and may have been obliged to borrow. Such a person, ifa laced. 
A the Act, would be both a displaced creditor and a, displaced: debtor, 
andit appears that the,object of the Act was to.make provisions for the benefit of 
such & poe e being had to both zhe above capacities,of his, which are distinct 
capacities, namely, the capacity of a .creditor,and the capacity pf a debtor. It is 
for this reason, I think, that when a displaced person who has advanced monies has 
to take action under the Act to:recover his dues, the Act gives him the benefit in 
respect of the debts which, were due to-him at the date when the Act came into force. 
In this connection, it is to be remembered that the debt which is covered by ol. (c) 
of 8. 2, sub-s. (6),-i8 the debt which is due tos displaced person from any other person, 
ordinarily. residing im the territories to which the Act extends.. Jn using the words 
“the debt is due” in ol. (c).of 8..2, sub-s. (6), the Legislature obviously. intended that 
the debt must -be due, at the time when the Act came into forpe.. The Act applies 
to, the whole of India with the exception of the State of Jammu and. Kashmir., §0,, 
if the debtor of a displaced creditor resides in the State of Jammu and Kashmir, . the, 
displaced creditor. would not be able to’ claim the benefit, af the Act. -As I have 
amie above, the same person may be a displaced,creditor,as well as a displaced, 
debtor.;!-[f he applies to,the tribunal under the Act for the.adjustment of his debts, 
the term ‘debt’ will have.the meaning assigned to it by ol. (a) or.cl: (b) of 8..2, sub-s. 
(8), 1 If he apple for the recoyery of the debt, due to. him, the provisions of ol. (e) 
will apply_so far, as,the definition, of the word ‘debt’ is ERZ j In other words, 
if.a, laced. creditor ‘seeks to recover the debt due to him, the benefit, of the Act 
will not be aypilable in respect of the debt which was not due when the Act came, 
into force. CA aidisolaced A applies for, the adjustment of his debts, and if he 
-belongs to the frst, category of displaced ; ns #8 mentioned jin js. 2, sub;s! (10),, 
the benefit of the Aot will be available only in respect of the debta which were ins; 
ourred before the said debtor came to reside in any area now forming part of India. 
Here, it may be noted that when a displaced debtor. a pe for the adjustment ‘of 
his debts as defined by.ol. (a) or ol. (b), the, status .of his creditor is immaterial. 
He-may, be a ‘displaced n or may not be.. , Likewise, when a displaced creditor: 
olaims,to recaver the aabt dae ta him as defined by 0l.-(c), the status of his.debtor'! 
is. immaterial, {ile may be a displaced person ọr may not be. (The, intention of thei 
Legislature to.define ‘debt’ in each, of the,cls. (a) (b) and (¢) of s..2, sub-s. (6), according; 
to the status;of;the displaced person, is ifest from the context in which, and from ` 
the sequenos in! which, the words “for the adjustment and settlement of debts due. 
by displaced persons” and the yords “for the. recovery of certain dehts due 40 them” 
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are used in the preamble to the Aot. 

If we turn to ss. 6, 10, 13 and 15, it would appear from the captions of the sections 
that the provisions embodied in the sections tae a distinct reference to the status 
of the displaced persons moving the Tribunal. It is true that amongst the parti- 
culars which are required to be stated under sub-s. (2) of s. 5 in the application 
of a displaced debtor made under sub-s. (1) of that section, there is no in resh -to 
the debt or to the time when the debt was incurred. This circumstance may, at 
first thought, appear to indicate that even with reference to a displaced debtor, 
the term ‘debt’ may have a meaning as given in ol. (c) of sub-s. (6) of s. 2. But, 
on further thought, it would be clear that when the word ‘debts’ is used in sub-s. (1) 
of s. 5, the ‘debts’ are those which fall within the definition given in ol. (a) or ol. (b) 
of sub-s. (6) of s. 2. = 

Section 11 of the Act says that when a displaced creditor makes an application 
under s. 10 against a displaced debtor for the recovery of his claim against the said 
debtor, the displaced debtor may make an application in his own behalf under s. 5. 
When such an application is made by a disp debtor under s. 11, sub-s. (2), for 
the adjustment of his debt, the term ‘debt’ will have the meaning given to it in al. (a) 
or ol. (b) of sub-s, (6) of s. 2. Section 32, sub-s. (1), would also show thatthe word 
‘debt’ as used in s. 5 and s. 11, sub-s. (2), must have the same meaning and the said 
meaning must be, for the reasons stated above, the one given in ol. (a) or ol. (b) of 
sub-s. (6) of s. 2. 

It is true that when a displaced creditor advances monies to a n who may 
be a displaced person himself, then when the latter applies to the Tribunal for the. 
adjustment of his debte, the benefit of the Act will extend only to the debts which 
would be covered by the definition of ‘debt’ as given in ol. (a) or ol. (b) of sub-s. (6) 
of s. 2. The rest of his debts will fall outalde the purview of the Act. In such a 
case, the debts of the displaced debtor, being ideritical with the dues of his creditor, 
who may also be a displaced person, the advances made by the latter to the former, 
which fall beyond the time-limit laid down in ol. (a) or ol. (b) of s. 2(6), will not be 
covered by the Act. Ifa displaced creditor makes an application against a displaced 
debtor under s. 10 for the recovery of the debt due to him and if thë ssid debtor, 
under s. 11, sub-s, (2), makes an application under s. 5 for the adjustment of the 
very debt, it would be impossible as between the same two ies to put two different 
constructions on the word ‘debt’. In such limited class of cases, the term ‘debt’ will 
have the meaning assigned. to it by ol. (a) or ol. (b) of s8. 2, sub-s. (6). In this manner, 
in a limited class of cases in which the debt of a displaced person and the dues of hia 
creditor, who may also happen to be a displaced person, mean the identical thing, 
there will be overlapping between cl. (a) or (b) on the one hand and cl. (c) on the other 
hand of sub.-s. (6) of s. 2. But, such an overlapping is inescapable. On the other 
hand, if in all cases where monies are advanced by displ persons-and where 
debts are due from displaced persons, the ‘debt’ is to mean the debt as defined in 
al. (0) of sub-s. (6) of a. 2, then ols. (a) and (b) become meaningless. I am not 
to put such a construction on the word ‘debt’ as would make als, (a) and (b) entirely 
EN it might ear i th ing agsigned to the term ‘debt’ when 

, appear e meaning assigned Ə ebt’ w. 

& displaced treditor applies for the recovery of the debt due to him is substantially 
different from the definition of the said term when a displaced debtor applies for the 
adjustment of the debts owed by him. It might seem that the definition of ‘debt 

when a displaced creditor asks for the recovery of the debt due to him is irrespective 
of any time limit, whereas the import of the term ‘debt’ when a displaced debtor 
asks for the adjustment of the debts owed by him is ciroumsoribed by the time 
limit, the said limit in the case of ol. (a) being that the debts must have been in- 
curred before the debtor came to reside in any area now jade ET of India and 
in the case of ol. (b) the time-limit being that the debts must have been incurred 
before 15, 1947. I do not think that the definition of ‘debt’ in ol. (c) is inde- 
pendent of time limit. To construe the definition of ‘debt’ given in ol. (c) a8 being 
altogether in t of time limit would be to make an iniquitous discrimination 
in favour of a displaced creditor as against a displaced debtor for all time that the 
Act is on the statute book. The Legislature would not make such a distinction 
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: between two classes of displaced persons when both were hit by a common reason 
which made them leave their homes and thus made them displaced persons.: In 
my view, the definitions as n in cls. (a), (b) and (c) of 8. 2, sub-s. (6), are all subject 
toa time limit. The said ieee in al. (a) is that the debts must have been incurred 
before the debtor came to reside in any area now forming part of India. In the 
case of cl. (b), the time limit is August 15, 1947. In the case of ol. (c), it is the date 
on which the Act came into force. It is true that the result of the construction I 
have put on the definition of ‘debt’ in ole. (a), (b) and (c) is this: Ifa displaced person 
has advanced monies between the pointe of time mentioned in ol. (a) or ol. (b) of 
s. 2(6), and the date on which the Act came into force and if the person to whom 
the said advance is made is himself a displaced n, then if the said debtor wants 
to apply for the adjustment of that debt, he will not have the benefit of the Act in 
respect of that particular debt. But, if ‘the person to whom monies are advanoed 
by a displaced creditor between August 15, 1947, and the date of coming into force 
Gt the kobe nob a:displaned person Lined? then the displaced creditor will have the 
benefit of the Act in respect of the said debt due to him. This alight difference -jn 
the treatment of E creditors and displaced debtọrs is inescapable in view of 
the plain languag (b) and (c) of s. 2, sub-s. (6). 

ures EE E EA r A appeal must fail and be dismissed. 


Appeal dismissed. 


Before Mr. Justice Divit. 

JAYANTILAL MOTILAL PATHAK v. DAYARAM RANCHHODDAS SONI.* 
Bombay Renis, Hotel and Lodging House Rates Control Act (Bom, LVII of 1947), See. 13(1)(0}— 
Bombay Prohibition Act (Bom. XXV of 1949), Secs. 65 (e), 66 (b)—Tenant convicted for being 
in possession of Kquor in premises leased—Subsequeni swit by landlord for ejectment on ground 
of such conviction——Whether tenant Hable to de evicted —Single act of conviction whether sufficient 

for purposes of s. 18(1) (e). 
The defendant who was a tenant of the plaintiff was convicted under the Bombay Prohi- 
bition Act, 1940, for the offence of being in possession of liquor. Thereafter the plaintiff 
; sought to eject the defendant on the ground that he was guilty of conduct falling within 
: ___-the meaning of s. 18(7) (c) of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947. On the question whether the plaintiff was entitled to recover possession from the 

defendant :— 

Held, that the defendant had been convicted of using the premises for an illegal purpose 


within the meaning of s. 18(1) (e) of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, and 

that, therefore, the defendant was liable to be evicted. 

To bring the tenant within s. 18(1) (c) of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, it is not necessary that the user of the premises for an illegal pur- 


pose should be continuous or frequent. a a ea aaa a He 
tenant within the section. 


S. Schneiders & Sons, Ld.-v. Ajahn tetivesd 
eRe E er | (defendant) who was a tenant of Dayaram (plaintiff) since 1939 


was prosecuted for an offenée under the Bombay Prohibition Act, 1949, oo 
on November 10, 1949, and on June 30, 1950, was convicted under ss. 85(e ) and 66(5) 


of the Aot, 

‘On Doceniber 24, 1952, the plaintiff filed a one spo anor the defendant to eject him 
from the premises ocoupied by him, alleging that the defendant was guilty 
of conduct falling within the meaning aera B. "IBe ) of the Bombay Renta, Hotel 


and Lodging House Rates Control Act, 1947. 
The trial Oourt decreed the plaintifPs suit holding that as the defendant was 
convicted under the Bombay Prohibition Act he was liable to be evicted under 


re Deoided, Maroh 25, 1954. Civil Revision firming the decree by |B. G. Desai, 
Application No. 162 of 1084, from the deci- Judge, Court of Small Onano in Civil Suit 
sion of M. T. Ra hemp Assistant Judge ab No. 4066 of 1953. 7, 
Ahmedabad, in Appeal Na: 409 of 1958, con- 1 [1025] 1 K. B. 801, 
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8. 13(1) (e) of the Bombay Rents, Hotel and Lodging House Rates Control Act. In 
his judgment the trial Judge observed as follows :— 

“..-To bring a tenant within this section it is not necessary that the user of the premises for 
the illegal purpose should be continuous or frequent (Vide S. Sckneiders and Sons Lid. v. Abrahams 
[1925] 1 K B. 801). It is enough ff there is a conviction of a crime which has been committed 
on the premises and the premises have been used for the purpose of committing the crime, It is 
not correct to say that this section includes only offence in which user of the premises is an 
essential element. : 

Under the Act to which a tenant under s. 18(1)(c) the landlord has to show that the tenant 
has been convicted of using the premises or allowing the premises to be used for immoral, or 
illegal purpose. It is held that though using the premises does not necessarily involve continnous 
or repeated user a single act of ‘usér’ of the premises is sufficient to bring the tenant within the 
above section. (Vide Nevile v. Hardy, 90 L.T. Ch. 158, [1921], Ch. 404). The common instances 
of illegal use of the premises are using the demised premises as a gaming house, distilling illicit 
liquor on the premises, selling illicit liquor on the premises, printing counterfeit currency notes 
on the premises and using the premises as a brothel.” 3 : 

On appeal, the Assistant Judge confirmed the decree of the trial Court and dismissed 
the appeal, observing, in his judgment, as follows :— 

“Lastly it was urged on behalf of the appellant that a single conviction could not be said 
to be sufficient to render him liable to eviction. Reliance was placed on [1925] 1 K.B. 801 and 


ale, beer, porter and other malt Hquors and all wines, cordials, spirits, cigars, cigarettes and 
mineral waters were sold or consumed on the premises, On one occasion the lessee unlawfully 
sold beer during prohibited hours contrary to the orders of the Liquor Control Board and was 
fined £10. In a suit for evicting the lessee it was held that a solitary act of this kind was not 
sufficient to warrant an eviction. The premises were licensed where the sale of liquors was 


Sons Lid. v. Abrahams is a case in point and has distinguished Waller and Son v. Thomas, [1921] 
K. B. 54l. A single act of immoral or illegal user for which the tenant is convicted, is held to be 


The defendant applied in revision to the High Court. 
The application was heard. 


C. K. Shah and V. G. Dave, for the applicant. 
D. V. Patel, for the opponent. 


Door J. This Civil Revision Application raises a question under s. 13(1)(c 
of the Bombay Rents, Hotel and Lae House Rates Control Act, 1947. The 
facta leading up to the suit in which the question arises are shortly these : 

The opponent is the owner of the suit property, of which the applicant is a tenant. 
The tenancy is evidenced by’ rent-note executed by the aiplicat on March 15, 
1939. Ita that the applicant was prosecuted for an offence under the Bombay 
Prohibition Act. The offence in relation to which the prosecution was launched took 
place on November 10,1949, and the conviction was recorded against the applicant 
on June 30, 1950. r : seat 

The opponent said that the applicant was a tenant in arrears, not having paid the 
rent since January 1, 1951, and also that he waa guilty of conduct falling within 
the meaning of s. 18(1)(c) of the Bombay Rents, and Lodging House Rates 
Control Act, 1947. - : ; i 

The trial Court decreed the opponent’s suit. Tho applicant preferred an appeal 
in the District Court, Ahmedabad, and the learned Assistant Judge confirmed the 
decree of the trial Court and dismissed the applicant’s appeal. Feeling aggrieved 
by that order the applicant has come up in revision. 

Upon this application in revision, the only question for décision is whether tho 
Opponent is entitled to recover posseasion on the ground that the applicant had 
been convicted of an offence under the Bombay Prohibition Act. Section 13(1)(c) 
provides that.: 

“Notwithstanding anything contained in this Act but subject to the provisions of section 18, 
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a landlord shall be entitled to recover possession of any premises if the Court is satisfied—... 
that the tenant or any person residing with the tenant has been guilty of conduct which ts 
a nuisance or annoyance to the adjoining or neighbouring occupiers, or has been convicted of 
using the premises or allowing the premises to be used for immoral or Ilegal purposes ;...” 

The facts upon which the decision of the question reste are not in dispute. The 
applicant was prosecuted for an offence under the Bombay Prohibition Act, the 
offence being one of possession of liquor, and the conviction was recorded against 
him on Juno 30, 1980. The question for decision is whether this conviction comes 
within s. 13(1)(c). That the applicant has been convicted cannot be disputed. 
The question, however, is whether it is shown that the tenant has been convicted 
of using the premises for an illegal purpose. 

A point similar to the one which I am considering arose for decision in an English 
case reported in 5. Schneiders & Sons, Ld. v. Abrahams.) In that case the facts were 
theae: The landlords of a dwelling-house within s. 4 of the Rent and Mortgage 
Interest Restrictions Act, 1923, gave their tenant notice to quit. Before the date of 
the notice the tenant had been convicted under s. 33 of the Larceny Act, 1916, of 
receiving at the demised premises certain property of the landlords well knowing the 
same to have been stolen, and it was held that the tenant, having made use of the 
premises in order to commit the crime of which he had been convicted, had been 

‘convicted of using the premises for an illegal purpose” within the meaning of s. 4 
ofthe Act of 1923. In this connection, it is enough, I think, to quote the observations 
of Atkin L.J. at page 311, where it is stuted : . 

“| ‘This leads to the conclusion that the words of s. 4 must be used in a less technical sense. In 
my opinion they oover a case where the tenant has been convicted of a criminal offence, and in, 
the course of the trial it has been proved that he used the premises for an immoral or illegal pur- 
pose,” 

In my view, the present.casé is covered by the decision in the above case, and, with 
respect, I follow the same. 

Mr. O. K. Shah then points out that in this case the conviction was recorded in 
the year 1950 and the suit was filed in the year 1953. He says, therefore, that there 
is only a single act of conviction and that the conviction was recorded more than 
two years before the date of thesuit. This point is also answered in the case quoted 
above, because it is observed in that case that to bring the tenant within the section 
it is not necessary that the user of the premises for an illegal purpose should be 
continuous or frequent. 

In my opinion, therefore, the view taken by the lower appellate Court is correct. 
The application, therefore, fails and the rule will be discharged with costa. 

- f Rule discharged. 


Before Mr. Jushes Gajendragadkar and Mr. dustice Vyas. 
In re K. L. GAUBA.* 


Indian Bar Councils Act (XXXVIII of 1926), Secs. 10, 11, 13—Supreme Court Adoocates (Practice 
in High Courts) Act (XVIL of 1951), Sec. 3—Indian Contract Act (IX of 1872), Sec. 233—Legal 
Practitioners (Fees) Act (XXT) of 1986), See. 8—Disctplinary jurisdiction of High Court— 
Advocate af High Court and Supreme Court entering into agreement with client to recover as 
professional fess specified share in subject-matter of litigation recovered— Whether conduct of 
advocate entering into such agreement amounts to professional misconduct—Whether open to 
High Court to proceed against advocate under Indian Bar Councils Act—Status of advocate 
as Supreme Court advocate whether adveracly affected by procesdings under I.B.C. Act—Applic- 
ability of I.B.C. Act to advocates of Supreme Cowrt. 

Where an advocate agrees with his client to accept as his fees or professional remuneration 
a specified share in the subject-matter of the litigation upon the successful issue of such 
litigation, the conduct of the advocate in entering into such agreement amounts to profes- 
sional misconduct. 

An advocate of the Bombay High Court who was also an advocete of the Supreme Court 


1 925] 1 K. B. 801. cation No. 88 of 1954 [Under Disciplinary 
. April 23, 1954. Civil Appl- Jurisdiction). ae 
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entered into an agreement with. his client under. which.he agreed to reoetve his fees only 


-if his client suoceeded in the litigationsand the amount._of-his fees was stipulated to be fifty 


per cent. of the amount recovered by the client. -In an application. under the, disciplinary 
jurisdiction of the High Court under the Indian Bar Councils Act, 1926, against the advocate, 


' the questions were whether (1) in so far as the advocate’s status as a Supreme Court advocate 


was concerned his rights as such an advocate.were outside the jurisdiction of the High Court 
See ee oondaot ofitha advociie tnveutaring taba the agecament, amounted to 


_ professional misconduct : 


versely affectal by the proceedings taken against, hiri 


Held, that the sdvooate's s status as a Supreme Court adyooate' was not fipatied or. ad- 
hi yder the Indian Har, Counolls Ack, 

1926, 

“that ft wall open to the High Court to proceed! ais, th bävooate ula’ ts Ind 
Bar Councils Act, 1926, and ‘if the High Court was antisfled that the conduct impugned 
amounted to misconduct, the High Court would be entitlèd td take’ proper and adequate 
action in this capacity as an advpoate of the High Court, and 

that in the present oase the Advocate had entered inté in agréemient which was oppossd 
to publié policy and, therefore, his conduct amounted to professional ‘misconduct. 

Ram Coomar Coondoo v. Chunder Canto Mookerjee,’ In ihe matter-of Moung Htoon Oung,* 
In the matter ‘of an Advocate,’ An Advocate, In ro,‘ In the matter of a Pleader of the Chief Court 
of the Punjab,’ Canga Rom y: Dan Dast Tate Bhondara’ Pe S E 
referred to. on 

The Provisions of the Tal Bar Conall Aot, 1096, ae wholly inapplicable to the 
oe ee at ty i 

N Armini Kumar Ghose v. Arabinda Hose, followed. ' 7 

‘The result of the provisions of s. 9 of the Supreme Court Advocates (Practice in High 
Courts) Act, 1951, in effect, would be that, nothwithstanding any order which the High 
Court may pass against an advocate of that Court in the exercise of its disciplinary jurisdic- 
Hon, reprimanding, suspending or removing from practice the advocate, the 
said advocate, if ho is also,an advocate of the Supreme Court, shall as a matter of right be 
entitled to practise in the High Court. When the Supremé Court in the exeraise of its disol- 
plinary jurisdiction over the advocate of that Court takes disciplinary action against the sald 
advocate, it gives a notice of the action taken by it to the High Court, for the guidance of the 


High Court. , It would be open to the High Court in the exercise of its disciplinary jurisdic- 


tion over the advocate of that Court to, take disciplinary action against the advocate under 


` a. 10, 11 and 12 of the Indian Bar Councils Act, 1998, and to forward a copy of the judgment 


ee ee es oe aye such 


ection as it deems fit against the advocate. p 


e a o ai a Denar: If such an. agreoment tends 


‘ citer dtretly ‘or indirectly tö affeot the administration of justice or pully tix course, it 


would always be declared to be invalid. In with such agreements we -sro not 
relying on any technical rules of tiaittenance and *ahamperty: but we are; on other 
hand, relying on consideratiéns which are general in character and which gre ct y 

importance for the purity of the'adininistration of jastise: Id: this connection it must-be 
remembered that‘ whan he-enters-‘into an agreement with his olient, ''the ‘lawyer is 
not acting merély a ocititen but is acting'as an offloer ofthe Court. An '‘agresment by ' 
a citizen to help a a litigant in his case even -by supplying him with finds-would not be 
regarded -as invalid under the' Indian lew unless-it-otherwisd appears to be extortionate; - 


- unreasonable.or based -on improper motives. It would not be posible for a lawyer to: 


claim that he should be given the same liberty to finance the litigation of his client. 
In course of tims many changes may take place in our country in the administration of 


` jusii. ? | The proscribed profeselonal.drees for the Bar may change.. The language: of the 


Court may and should change in due course; and in due courso the artificial division of 
lawyers into different classes and categories and considerations of professional etiquette 
based solely on these artificial divisions should and must dissppear and the dream of one 
876) L.R. 4 T. A. 238. ` 906) P. R. No. 61 of 1907. ` 
901 
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. - homogenous ‘common Bar for the whole of the oountry. should and must be realised at an 

-. . early date! Butithese dre matters which do not affect .the fondamental requirements of 

‘professional ethics. It is necessary to emphasise that the primary and the fundamental 

` notions bf“professional. ethics must always remain unimpaired. ‘The stantard' of profes- 

gional hoñésty and: integrity and of rules of profesalonal conduct that‘are relevant in that 

behalf fist nover be relaxed’or sealed down: In tho observance of these primary rules 
lios the sthefigtit’and importance of the stabus of tho Bars 6 i'o 9o) 

On July 23,-1951, one Amarnath Bharadwaj entered into an agreement with the 
Baroda Thebtrgs; Ltd.; Bombay, under which he was‘employed to work in the produc- 
tion of & picture fór ‘a remuneration of Rs. 15,000. Danah received ‘a pum of 
Rs. 3,000 under the contract but the balance of Res,,12,000 remained unpaid by the 

aroda Theatres, Ltd. 'The Baroda Theatres, Ltd., admitted that a sum of Re. 9,400 
was due to Amarnath. On Deceniber 20, 1952, Amarnath approached K. L. Gauba 
(respondent), à barrister-at-law,and an advocate of the Bombay High Oourt, and 
after explaining, hjs case inquired, what the respondent's fees ‘would be for a suit in 
the City Civil Court for Re. 9,400, The respondent told him that the out of pocket 
expenses for: the guit and for a motion for attachment before judgment would be 
about Re. 750.to Re. 800 and that his professional fees would amount to Ra. 1,250. 
Amarnath pleaded: his inability to pay the respondent his fees or the of the 
civil suit and appealed to the respondent to take his fees out of the realisation of his 
claim. The'respondent told Amarnath that he would have-to find a of his fees 
immediately and that the expenses of the suit could not be'put off. Amarnath, 
however, expressed his inability to raise anything more than Ra. 200. Ultimately 
an agreement was arrived at between the respondent and Amarnath whidh was 
recorded by--Amarnsth ‘ifi his-letter to the respondent dated Decémber'20, 1952, 
which was as ‘follows :—~ Ne eee ae ee z . i fo E 
“Dear Mr. Gauba,- -o ) Se op Minh ts N 5s $ poh bs 

I hereby engagé you with regard to my claim against the Baroda Theatres Ltd., for a sum 
of’ Hs. 9,400 (the balance due to me). ws srie, A Pes ae 

Out of the recoveries you may take 50 X, of the amoimt reodvereli. ' I will by Wednesday 
deponit Ts, 209'n-your hoooun or giye Pertonaly towards expen 4 s 


After this dgreement was entered info the respondent carrjed on some correspondence 
with the attdrné _ of the Baroda Theatres, Ltd., and‘ultimately a settlement was 
arrived at on Janudry 23; 1953, between Amarnath and the Baroda Theatres, Ltd., 
under which Amarnath was to receive the sum of Rs.'6,400 in full satisfaction of his 
claim. Aocotdingly Amarnath was paid Rs, 6,400: -The respondent thereupon 
claimed '50 cent. of the sum of Rs. 6,400 which according to him ke was entitled 
to receive from’ Amarnath under the dgreement. *Amarhath engaged the services 
of a firm of attorneys and bitter correspondence ensued betweén the reapondent 
and the attorneys, = 7 eA S i on 

On May 1,'1958, the Obief Justice of the High Court appointed three members 
of the Bar .Counojl 3. Y. B. Rege, H. D.' Banaji and H. R. Pardiwala) to » 
constitute a Tribunal under s. 11 of the Bar Councils Act, 1926, to inquire into this 
case, ag the gircymstanoes under which the agreement was ehtered into and the terms 
of the agreement called for an investigation under the disciplinary, jurisdiction. 

. Theo matter wag heard by the Tribunal and on December 16, 1953, the, Tribunal 
made the report that the respondent was guilty of professional misconduct as the 
respondent had entered into.an agreement with his client Amarnath that he should 
PES O very ean Green Tee ncn Ao eas eke 

. The matter then came up before a division bench: Soe of Gajendragadkar 
and Vyas JJ..as xi application under the disciplinary jurisdiction of the-High Oonrt. 

The applidation was heard: a 5 E tea? 

. H. M. Choksi, Government Pleader, for the State of Bombay. 

The opponent (K. L. Gauba) in person. . 

A. A. Adarkar, for the Bat Council. ee 


GasanpeadapAR J: This is on application under our disciplinary jurisdiction 
against Mr. K. L. Gauba. It came to the notice of this Court that Mr. Ganba, who 


{ 
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is an advocate of'this Court, had entered into an agreement with his client, one 
Amarnath Bharadwaj,’ which appeared to be champertous and -this Court took the 
view that the circumstances under which the said agreement had been entered into 
and the terms of the agreemént itself called for an investigation under the disciplinary 
jurisdiction, and so it was decided to refer this case to the Bar Couiicil. ‘“Atoordingly, 
on May 1, 1953, the learned Chief Justice appointéd three members of the Bar Council 
to constitute a Tribunal under s. 11 of the Bar Councils Act for i uiring into this 
case. Notice of the intended inquiry was served on Mr. Gauba vem course. He 
appeared before the Bar Council Tribunal, gave his explanation on July 10 and filed 
an additional statement on August 6, 1953. The matter was then heard by the 
Mombers’ of the Tribunal and they made the report ‘on December 16, 1953. The 
Tribunal has held that the respondent bad entered into an ‘agreement with the client 
that he should be given half of the profits of the litigation in case of success and this 
in the opinion of the Tribunal amounted to professional’ misconduct. After this 
report was received, notice of the hearing of the present application was served on 
Mr. Gauba and the matter has thus come before us for final disposal. 

The agreement which has given rise to these proceedings was entered into between 
the respondent and ‘his client Amarnath on December 20, 1952. This is what the 
client wrote to the respondent : 

“Dear Mr. Gauba, ' 
T hereby engage you with regard to my claim against the Bafoda ‘Theatres Ltd. for a sum of 
Rs, 9,400 (the balance due to me). 
Out of recoveries, you may taks 50%, of the amount recovered. I will by Wednesday deposit 
Rs. 200 in your account or give personally towards expenses. 
; ; (Sd.) Amar Nath, - bea 

It may be convenient to mention, a few facts relevant to this See Te appeara 
that on July 23,1951, Mr. Amarnath, the client, had entered into an agreement with 
the Baroda Theatres, Ltd., to work in their production for a remuneration of Ra. 15,000. 
Ont of this amount of agreed remuneration the client had received only Rs. 3,000 
and the balance of Rs. 12,000 still remained to be paid. ‘The client demanded this 
balance from the Baroda Theatres, Lid. The claim of thé client to the extent of 
Ra. 9,400 was admitted and in fact a cheque for Ra. 2,000 towards part-payment 
waa issued by the Baroda Theatres, Ltd., on October 15, 1952; butit was dishonoured 
on December. 15, 1952. A notice was then served on the company by the client’s 
attorneys, Messrs. Nandlal & Oo., on December 17, 1952. It was at this stage that 
the client approached the respondent on December 20, 1952. He was accom 
by Mr. Kavish, who happened to be soquainted with the respondent. The client 
explained his case to the respondent an eid pleated ed. that he was keen on taking im- 
mediate action against the company because he was appreliensive that the company 
might recover amounts due to them from their distributors and may eventually 
refuse to pay his balance to him. He was, therefore, anxious fo take immediate 
action in order to safeguard his rights and he inquired what the respondent’s fees 
would be for a suit in the City Civil Court for Rs. 9,400. The respondent told him 
that the out of pocket expenses for the suit and for a motion for attachment before 
judgment would be about Ra. 750 to Rs. 800, and that he would charge all-told 
Ras. 1,250 as his professional remuneration. The client pleaded his inability to pay 
the respondent his feos at that time, but urged that he was very keen on e 
the respondent’s services. He gave the tg aioe a graphio account of his feat 
difficulties and urged that it was utter ee ee E 
expenses of the civil suit as seein Bs ndent. The client earnestly 
& to the respondent to take his ` cea the realisations of his claim, 
nena that his claim was genuine and not bogus ¢ or false. The respondent yielded 
to the appeal of the client, but told him that the client would have to find a part 
of his fees immediately and that the expenses of the suit could not be put off. The 
client then, e his total inability to raise anything. more than Rs. 200 and 
again a to the respondent to take up his cause. The ndent then explained 
to the client that an alternative and cheaper remedy available to the client would 
be a winding up petition. The client was told that though this alternative remedy 
was cheaper, thar was no certainty as to the amount which would ultimately be 
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recovered in a winding up petition, since ths othercreditors of the. company ,would 
claim, their share in the company’s assets. The client then stated that.he would 
prefer to adopt this alternative remedy and he begged the respondent. again and 
again to take up his case on the basis that whatever was recovered from his debt, 
the respondent: might recover half towards his fees for his labours. ‘The. mdent 
was reluctant, but ultimately out of compassionate motives he. . _The 
respondent then asked the olient to put down the proposal and its terms in his own 
words and that ia how the agreement in question came to be executed. .-.., | ., 
,, At this ə we may also add some more facts in connection with this case. The 
client had ertaken to produce Rs. 200 towards expenses on or before December 24, 
1952. But he failed to do so. Eventually on January 8, 1953, the client, paid the 
respondent only Rs. 150 towards expenses. The respondent then took pp the 
cause of the client and gave notices to fhe company and entered, into correspondence 
with the attorneys of the company. It appears that on January 22, 1958, a conference 
was heldin the High Court between the attorneys of the company and the mdent . 
and his client and the respondent advised his client to accept Ra. 6,400 by way 
of settlement. Negotiations were carried on with the company on this basis and 
on January 23, 1953, the client agreed to the terms proposed by the company and 
signed the said terms. Under this agreement the client was entitled to receive 
Ba. 6,400 from the company in full satisfaction of his claim. Rs. 6,400 were acoord- 
` ingly paid to the client. On February 4, 1953, the client approached the respondent 
and paid Rs. 800 in part payment. Thereafter disputes arose between the client 
and the respondent. The client engaged the services of Messrs. Smetham Byrne & 
Lambert and between the attorneys and the respondent bitter correspondence 
d. According to the respondent, on March 28, 1953, a talk took place for 
adjustment of the dispute between the ndent and his client and the idea was 
tò bring about a settlement with the help of Mr. Daji and Mr. Petit, who is a partner 
of Meers. Smetham Byrie & Lambert. This attempt, however, ‘failed and the 
glient apparently did not pay any more amount to the ‘respondent:' That, ‘in’ brief, 
is the story of the respondent’s engagement by Mr. Amarnath in regard to his olaini 
against the Baroda Theatres, Ltd. ane 5 
” Before the Tribunal the learned Government Pleader agreed to argue his case 
against the respondent on the bais of the facts as they had been set out by the 
respondent in his explanation. Even on this basis the learned Government Pleader 
vontended before the Tribunal that the agreement in question amounted both +o 
maintenance and champerty and as such it was illegal and that by entering into 
such an agreement the respondent was guilty of professional misconduct. The 
members of the Tribunal did not think it necessary to odnsidér this aspect of the 
matter’ because in their opinion even if the agreement did not amount to maintenance 
and champerty, it constituted profeesional misconduct. `The learned Government 
Pleader attempted to' raise before us the same point and he arguéd that he would 
be able to show that the agreement in question does amount to mainténance and 
champerty.’ If the matter had-rested merely on the terms of the agreement, it 
may perhaps have been open to the learned Government’ Pleader to contend that-the 
Feppondent had agreed to carry on the litigation of his client at his own oost, subject 
to the payment of Ra. 200 by the client. It is the case of the’ ndent himself 
that ‘the client’ was so samples broken financially at the ‘material time ‘that he 
frankly told the respondent that he would find it difficult to raise ever’ Re. 200. 
If the terms of the agreemént are read in the light of this background, it can be-said 
that the only liability which the client undertook was to pay Ra.'200, arid that if 
ány farther amount had to be spent out of pocket, it was for the respondent to find 
that'arhount. The agreement'does not refer to any farthér payment for out of 
pocket expenses, and though it does refer to gt payment of Re. 200 towards ex- 
penseg, in the context of the financial position’ of the client it is possible to argue 
that the respondent ‘had undertaken the liability to bear the additional out of 
podket expenses if any. But, in our opinion, it would not be fair to allow -these con- 
tentions to be raised when it is remembered that the statement of facta contained 
in the explanation of the respondent was not challenged bythe learned Government 
Pleader béforé the Tribunal and' was indeed accepted as the basis of the proceedings 
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against the respondent... Now, if the statement of the respondent is taken 9s correct 
and true, then it would be difficult to hold that the respondent had agreed to bear 
out of pocket expenses in case these expenses aal Be: 200.: It may be that 
the agreement was not as specific on this point as it should, have been. But the 
respondent has clearly stated in bis explanation that the understanding between 
him and his client was that the payment of his fees was to be. ned and was 
indeed. made conditional on the succesa of the litigation but that the client would 
have to find all out of pocket expenses. , Therefore, in our opinon,.it would not be 
possible to hold that the respondent had undertaken to bear the out of pocket expenses 
and to finanoe the litigation of his client. If that be the true position, it cannot be 
said that the agreement in question amounts either to maintenance or +o champerty. 

It is not disputed by the respondent that he agreed to work for Mr. Amarnath 
on the terms mentioned in the agreement. This agreement clearly shows that the 
advocate has agreed to receive his fees only if his client succeeds in the litigation 
and even then the amount of his fees is stipulated to be 50 per oent. of the amount 
recovered by the client. In other words, the advocate has agreed with his client 
to acoept as his fees or professional remuneration a specified share in the subject- 
matter of the litigation upon the successful issue of such limitation. The question 
is, whether the conduct of the respondent in entering into such an ment amounts 
to professional misconduct or not. There is consensus of judicial opinion on this 
point against the respondent. The decisions of all the Indian High Courts to which 
our attention has been invited are clearly and unambiguously in favour of the view 
which the Tribunal have taken in the present case ; the ndent contends 
that these decisions need to, be re-examined. He argues that the history of Indian 
legislation in regard to the lawyer’s capacity to enter into private agreement with his 
client in respect of his professional fees would show that Legislature -has consistently 
conferred upon the lawyer larger and larger latitude in this matter and that it would 
not be proper to import artificial considerations of maintenance and champerty 
in ing with the validity or the iety of such agreements. It has also been 
urged betore us that in dealing Sidi the-pesssok question we must inevitably take 
notice of the fundamental rights guaranteed to Indian citizens including Tiaan 
lawyers. Any encroachment on the freedom of the lawyer to enter into an agreement 
with his client in regard to the payment of his Poean fees would be inconsistent 
with the provisions of the Constitution. The decisions which have taken.s contrary 
view are criticised by the ndent on the ground that they import artificial notions 
of professional etiquette which are based on the technical rules of maintenance and 
champerty prevailing in England, and it is contended before us that in the context 
of changed times these artificial restrictions should not beallowed to piwan in respect 
of agreements made by Indian lawyers with their clients. It would have been open 
to us to reject these contentions without an elaborate discussion on the ground that 
they are inconsistent with the decisions of this Court and are indeed inconsistent with 
the decisions of all the Indian High Courts. But we feel that the questions raised 
are of some importance and we are anxious that there should not linger in the mind 
of any lawyer or lawyers any doubt as to the fundamental requirement of professional 
ethics in such matters. + is why we propose to deal with the arguments urged 
before us by Mr. Gauba at some length. Before dealing with these pointe, however, 
es be necessary to consider two preliminary objections miso by Mr. Gauba 

ore us. i . E 
Mr. Gauba contends that throughout these ings he has been asking for the 


and 11(1) respectively and that his request has not heen complied with. It is true 


that. 

ed ear waa placed on our: Board for final disposal, Mr. Gauba requested the 
officers of this Court to produce for S original orders. Mr. Gauba’s 
argument is that unless a valid order has passed under s. 10(2), the appointment. 
of the Tribunal under s. 11(1) and all proceedings before the Trib would be 
without jurisdiction. And, says Mr. Gauba, he wantg to be satisfied that thare 
was a complaint made to this High Court on which the High Court decided to refer. 
this matter to the Bat Oouncil. This argument obviously overlooks tha fact that 
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the: High Gourt may on its own motion-refer to the Bar-Council any oase in which 

it has reason to believe, otherwise than on a complaint, that an advocate on ita 
rolls has been guilty of misconduct. During the course of his arguments Mr. Gauba 
fairly 'donceded that this was a purely technical matter and he did not wish to pursue 
it very'far,' because the present proceedings are a challenge to his character and 
My: Gauba was’ keen’on vindicating his charactér ón the merits. He just mentiotied 
thig technical point in order to ventilate his grievance that he-was entitled ‘to see the 
original orders in question: In our opinion, there is no' substance in this' contention: 
The récord clearly shows that when it came to the notice of this‘Court-that‘Mt. Gauba 
had eriféred! ińto a doubtful agreement and that his case desérved to be considered 
by thé Bar Council, it was decided tc refer this casé to the Bar Council under s. 10(2)! 

and'acoordingly a Tribunal was appointed under 8. 11(1) by'the learned Chief J ustice 
ofthis Court. 40s bee n : Ate E 

‘The next contention which Mr: Gauba has raised before us is that in so far as his 
stetus as a' Supreme Court advocate is concerned, his rights -as such ‘advocate are 

outside the jurisdiction of this Court.’ There is no dispute that Mr. Gauba applied 

to be enrolled as an advocate of this Court in thé first instance and.after his applica- 

tiön was granted and his name enrolled on the roll of this Court; he continues to be 

an ‘advocate of this Court. He has also been enrolled’as an advocate of the Supreme 

Court. In other words, he occupies a dual capacity and his argument is that as an 

advocate of the Supreme Court, this Court could have no jurisdiction to inquire 

into his conduct and to any orders as the result of any such inquiry. Section 2 

of the Supreme Court Advocates Aot, XVIII of 1951,-provides that notwithstanding 

anything contained in'the Indian Bar Councils Act, 1928, or in any other law regulating 

the conditions subject to which a person not entered in the roll of advocates of a 

High Court may be permitted to practise in that High Court, every advocite of the 
Supreme Court shall be entitled as of right to practise in any High Court whether 
or not he'is an advocate of that High-Ocurt. The provisions of this section’ have been 
recently considered by the Supreme Court in Aswini Kumar Ghosh v. Arabinda Bose. 
The point which arose directly for the decision of the Supreme Court was substantially: 
different ; but incidentally the non-obstante olause in s. 2 fell to be considered. As 

to the construction of this clause and indeed as to the effect of the provisions of s. 2: 
itself there was a difference of opinion amongst the learned Judges of the Supreme’ 
Court. ' The majority view which-has been e: Sby Patanjali Sastri C.J. as 

regards the-oonstruction of thé nan-obstante clause is, homera, in favour of the’ 
argument which has been urged before us by Mr. Gauba:: “Having regard to the 
words ‘anything contained’ ”, observes the learnéd. Chief Justice,- ‘and the proposition 
‘in’ used after the disjunctive ‘or,’ the eying Clause cannot -resch back to -the 

words ‘Bar: Councils Act.’” In other words, on this view, so far aa the rights of 
thé Supreme Court advocate are concerned, all the provisions in the Bar Councils: 
Act are wholly inapplicable. And if that be so, the provisions of-as. 10 and 11-under 

which the present’ proceedings have been taken’ against Mr. Gaube would not affect 

his- status as a Supreme Court advocate. It may be of!some interest in this con- 

nection to point out that in-his minority judgment Mr. Justice Das was at: pains 

to' point out that if the majority view was accepted, “a Supreme Court-advocate 

may with impunity sap ‘his fingers at the High Court, for under no ‘provisions of 

law as it exista exoept s. 2 of the Ast can the High Court exercise disciplinary: juris- 

diction on such advocates.” However, in view of the majority decision we must 

accept- Mr. Gauba’s contention that his status as a Supreme Court advocate cannot 

bé. impsired or adversely affected by the t proceedings taken against him 

under the Bar‘Oouncils Act and by the jadoment which we are now delivering it- 
the said proceédings: The position of an advocate who holds a dual capacity is in 

this respect somewhat anomalous. But in the present state of the law perhaps this 
anomaly is unavoidable. Ifthe Supreme Court-were to take action against a Supreme 

Oourt advocate under their disciplinary jurisdiction, r. 30'of Order IV of thé Supreme 

Court Rules provides that the Registrar of the Supreme Court’shall report the name 

of the advocate against whom action has been taken to the advocate’s own High Court. 

Tn other words, if an action is taken by the Supreme Court against: an‘advocate, 
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that action would be reported to the High Court on whose roll the advocate has been 
enrolled and the High Court would then, proceed to take suitable action against him. 
A Supreme Court advocate is, under the rules, required to be-an advocate of the 
requisite standing in one of the Indian High. Gourta and so every Supreme Court 
aaa would always hold a dual capacity. If.it. comes to the knowledge of the 
High Court on whose roll the advocate.is-enrolled that he has been guilty of pro- 
fessional misconduct, it would,we think, be open tothe High Court to proceed against 
the advocate under the Bar-Councils: ‘Act, and if at the end of-the i inquiry the High 
oe itself is satisfied that the conduct impugned ‘amounts to misconduct, the 
a Court would be entitled to take proper aad equate action against the advocate 
is capacity as an advocate of the High Court. When that is done, the judgment 
of the High Oourt may be forwarded to the Supreme Oourt with a request that the 
Supreme Court may in their turn take such action as they may deem fit against the 
advocate concerned. Thisis the procedure which, we propose to follow in the present 
case. In this connection we would like to mention the fact that this application had 
been fixed for h on March 12, 1954. But on March 10, 1954 Mr. Gauba 
requested us not cue up the matter. for hearing on March 12 and to give him time 
to enable him to move the Supreme Court for an order-of stay of the proceedings 
before us. We aoceded to Mr. Gauba’s request and adjourned the case for a fortnight. 
Mr. Gaubs, however, changed his mind and did not apply to the Supreme Court 
as he had originally proposed to do and so the matter came before us for’ final 
disposal on April 8, 1954. 

It is well settled that the English laws of maintenance. and cham are not 
applicable to India. This point was considered as early as 1876 by the Privy Council 
in Ram Ooomar Ooondoo v. Chunder Canto Mookerjee,: and since then it has never 
been doubted that the validity of. agreements under the Indian law of contract 
cannot be challenged on the technical grounds of maintenance and champerty as 
they are understood under the English law. It may, however, be added that even 
though the English laws of maintenance and champerty, are not of force as specific 
laws in India, the judgment of the Privy Council in Ram Coomar Coondoo’s case 
itself emphasises the fact that agreements of such a kind ought to be carefully watched, 
and when extortionate, unconscionable, or made for improper objecta, ought to-.be 
held invalid. Even so, it may be, conceded in favour of Mr. Gauba that in dealing 
with the character of his agreement with Mr. Amarnath we should not import the 
strict and artificial considerations of the English law of maintenance and champerty. 
Indeed, the Tribunal has found against'Mr. Gauba.even though they have expresely 
stated that they have not considered the question as to: whether the agreement in 
question is champertous or not. The objectionable character of the, agreement 
proceeds, according to the Tribunal, not on considerations of champerty, but on 
principles of professional decency and ethics which.are of fundamental an partanna 
and are in a sense universal in application. 

Mr. Gaubs contends that the legislative history in ie matter of lawyers’ liberty 
to enter into agreements with their clients as regards their profeasional fees shows 
that the Legislature has left this matter. at large without any artificial restraints as 
to champerty, and maintenance. Charging a client profesgional fees in terms of a 
certain percentage of the, value of the subject-matter is wholly unexceptionable, 
says Mr. Gauba, and is indeed recognised by several statutes on the subject., Section 
52 of the Bombay. Regulation II of 1827 regulated the fees to be paid to lawyers 
according to the rates specified in Appendix L, and thig specification was in terms 
of the valuation of the subject-matter. Sub-section (3) of s. 52 allowed a lawyer 
to enter into 4 private agreement with his client for either a larger or smaller sum 
than the establi ed, fee. The provisions of the Legal, Practitioners. Act, I of 1846, 
impcsed certain tions in the. matter of private agreements -between lawyers 
and their clients. Section 8, for instance, provided’ that. such. private agreements 
shall not be enoro otherwise than. by a regular suit. But the liberty. to charge 
fees on an eect Resa. .of the value of the subject-matter Still continued. 
Certain, additional tations were imposed, on such te , agreementa by the 
provisions of sq. 28, 20 and 30 of the Legal , Praotitiguare, Act Ivg of, 1879. 
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Section ‘28 provided that such ari agreement would not be valid unless it is made in 
writing, signed by the client and is within 15 days from the day on which it is executed 
filed'in the Oourt:in which the client’s suit is pending. Section 29 conferred on the 
Court power to modify or cancel such agreaments and a.:30 excluded any further 
claims when such agreements were enforced. Section 17 of the Bombay Pleadera 
Act, XVII of 1920, similarly allowed private agreements between a pleader and his 
client and s. 19'made adequate provisions for the amount payable by the client to 
his’ pleader.' The computation of pleader’s fees under the provisions of this Act 
was made in terms of the value of the subject-matter. It would thus be seen that 
law recognised the right of the lawyer to as his professional fees an amount 
larger or smaller than the fees prescribed by the statute. Attempts were made by 
Legislature from time to time to impose some limitations on private agreements 
between lawyers and their clients an policy underlying these limitations obviously 
was to protect the litigant from an unreasonable olaim on the part of the lawyer. 
‘These limitations were, however, removed and the provisions in respect of them were 
repealed by Act XXT of 1926. Seatian 3 of this Act expressly provides that any 
legal practitioner whd acts or agtees to act for any person may by private agreement 
settle with’ such n the terms'of his engagement and the ‘fee to be paid for his 
- professional services: Sectién 4 oanferred upon the legal practitioner the right 
to sue for his’ feds and s. 5 imposed upon the legal practitioner the co i 
liability te be sued by his client.: Sention 6 repealed sa. 28 to 31 of the Practi- 
tioners Act, XVIII of 1879, and ss. 17, 19 and 28 of the Bombay Pleaders Act, XVI 
of 1920. Mr. Gauba has relied very strongly on the provisions of s. 3 of this Act. 
He contends that this section ‘amounts to a Magna carta of the lawyers’ rights in 
the matter of settling their fees with their clienta. It removed the anomaly which 
till then prohibited ‘barristers from suing their clients for the recovery of their fess. 
It removed any possible restraint on the ceiling of the fees and the requirements as to 
filing these private agreements and as to getting them exeouted in a proper way were 
dispensed with. After this Act cante into force, the freedom of the lawyer to enter 
into a ‘contract with his cient for the payment of his fees in ‘any manner he likes is 
assured and it would not be possible now to contend that an agreement by which the 
' lawyer stipulates for contingent payment of fees is inconsistent with professional 
ethics. ‘That, in short, is the principal ground ‘on which Mr. Gaubs has sought to 
support; his conduct. Indeed, Mr. Gauba even suggested that the several decisions 
on which reliance is pees by the learned Government Pleader should be reconsidered, 
bbcause the effect of 8. 3 of India Act XXI of 1926 has not been specifically considered 
in those decisions. ` Mr. Gauba seeks to strengtheh his ent by referring to 
the provisions: of the fundamental rights. If any artificial limitations are imposed 
upon the freedom of the lawyer td‘ehter into a contract with his client, says Mr. Gauba, 
the restraint’ would offend the provisions of art. 14 of the Constitution which guaran- 
tees equality to all citizens before law. Similarly, art. 19 of the Constitution guaran- 
tees freedom to'a‘lawyer to practise his profession without restraints, and if restraints 
have to be imposed, argues Mr. Gauba, it would only be in the manner provided by 
cl: (6)‘of-art. ‘19: Section 31 of the Indian Conttact Act recognises conti t 
contracts as valid, and the contract of the cliént with Mr. Gauba is no more 

such « contingent contract. All that he has done is to undertake the work of the 
collection ofa debt on-petodnitagze basis, and if an agreement hasbeen made in respect 
of such an undertaking, that cannot be said to be illegal orimproper. This is another 
way in which Mr.'Gauba has placed his argument before us: > 20o 2 oo 

` In our opinion, these arguments sre entirely ‘misoonosivéd. When the propriety 
of Me. -Gaubats. conduct is brought into question, none of the rights to which 
Mr."Gauba Has referted is really challenged inthe way suggested by him. In consi- 
déring the sodpe and effect of thé freedom of dontract we cannot forget the provisions 
of s. 23 of the Indian Contract Act. Ifthe consideration or the object of an agreement 
is ih the opinion of thd Court opposed to publi polioy, the agresment becomes invalid 
under thé provisions of b! 23." The'freedom of the ditizen, aa indeed the freedom of 
rt del ecg! into a contract isalways subject to the overriding considerations 
of publio policy-as enunciated -in 8. 23 of Indian Contract Act. - bt freedom is- 
also subject to the other considerations set out.ihs, 23. But in the present case we 
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are concerned only with considerations of public policy and no other. The provisions 
in the-Constitution in regard to fundamental rights have been recently invoked to 
challenge the validity of several statutory provisions ; but fortunately Mr. Gauba 
did not challenge, and we think rightly, the validity of a. 23 of the Indian Contract 
Act on the ground that ita provisions are inconsistent with any fandamental rights. 
It would, therefore, be idle to suggest that the freedom of contract is absolute and 
unfettered. It is no doubt wide in ita realm; but the exercise of this freedom must 
always be subject to the considerations mentioned in s. 23 of the Indian Contract 
Aot. Ifa contract is sd aaa to public policy, it would be treated as invalid by Courts 
in India, and this conclusion cannot be challenged on the ground that it involves an 
encroachment on the citisen’s freedom to enter into.any contract he likes. Lawyers 
are at liberty and are indeed entitled to follow their profession. But that does not 
mean that in following their profession they are not subject to the rules of professional 
etiquette or conduct, and professional ethics or. that they can disobey the rules of 
conduct framed by the Courts whose officers they claim to be. In our opinion, 
therefore, the argument based on the unfettered right of the lawyer to enter into 
any contract he likes with his client can be accepted subject to the important proviso 
that the agreement must not trespass on the provisions of s. 28 of the Indian Contract 
Act. In view of the fact that s. 23 applies to all contracta whatsoever, it was hardly 
necessary for the Legislature to import the same provisions while enacting 8. 3 of the 
Legal Practitioners (Hees) Act, XXI of 1928. . Gauba relied upon the fact that 
the Legislature had not imported limitations of public policy and allied matters 
which are mentioned in s. 23 while they enacted -s. 8 of Act XXI of 1926. But, 
in our opinion, this argument is wholly fallacious because even without specific 
Teference to s. 23 of the Contract Aot, it is clear that these provisions would apply 
to all contracta, and so the applicability of considerations of public policy to 'the 
contracts between a lawyer and his client cannot be su y resisted. ' It is in 
the light of the paramount requirements of publio policy that the conduct of the 
respondent must, therefore, be considered. r . z 

It is perfectly true that the expression “‘publio policy” is somewhat vague and the 
Courts should not be astute to invent newer and newer grounds. of public policy. 
But, on the other hand, the construction of the clause “opposed to public policy” 
in the context: of administration of justice does not present any difficulty. All 
agreements that obstruct or affect administration of justice would be treated as 
invalid under s. 28 of the Indian Contract Aot. - The agreement between a lawyer 
and his olient is directly concerned with the administration ‘of justice. It is “an 
agreement between a lawyer, who is an officer of the Court and who is given the 
privilege of audience by the Court, his client, who is‘a suitor in Court and has 
a cause to be tried by the Court. If such an agreement tends either directly or 
indirectly to affect the administration of justice or sully its course, it would always 
be declared to be invalid. In dealing with such agreements we are not relying’ on 
any technical rules of maintenance and champerty ; but we are, on-the other hand; 
relying on considerations which are general in character and which are of paramount 
importance for the purity of the administration of justice. In:this connection it 
must-be remembered that when he enters into an agreement with his client, the lawyer 
is not acting merely as a citizen but is acting asan Officer of the Court. An tt 
by a citizen to help a litigant in his cause even by supplying him with funds would 
not be regarded’as invalid under the: Indian law unless:it‘otherwise ap to be 
extortionate, ‘unreasonable or based on improper motives. ‘It would not be possible 
for a lawyer to claim that he should be given the same liberty to finance the litigation 
of his client. Mr.Gauba had to admit that ff his argument as to the lawyer’s freedom 
to enter into any contract like any other citizen was carried-to its logical conclusion, 
he would have to say that an'agreement by a lawyer to finance the litigation of his 
client should not be regarded as invalid. Mr. Gauba, however, hesitated'to take 
his argument to’ this logical conclusion, and naturally 80 because there is 'consensus 
of judicial opinion in England, in America and in this country that such agreements 
between lawyers and their clients would be invalid. That illustrates that the contract 
between: a lawyer'and his olient is not similar to other contracta between. 
citizen and citizén. - This contrict is indvitably concerned with the administration” 
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of justice as it is made between an officer of the Court and a suitor before the Court. 
Thatis why though under the Indian law a citizen may be at liberty to finange anothey’s 
litigation jn a reasonable way, the same liberty cannot be’ claimed by the lawyer. 
‘Mr. Gauba, however, contends that his agreement is not of a champertous kind 
and s0 it should be considered on its merits without importing. artificial considerations 
of champerty and maintenance. Mr. Gauba cqnoeded that it is not very pleasant 
for a lawyer. to ‘enter into such an agreement for the payment of contingent fees. 
indeed, ‘he himself characterised this agreement aa ‘distasteful.’ . But there are many’. 
litigants it this country who ‘lave a just cause, but no finances to establish it, and 
if. lawyer takes up such a just cause and agrees to receive his professional fees in 
case of succeas, his conduct’ should not be condemned ;: but, on the other hand, 
commended as constituting an act of athe sa ion and’ humanity.. Thus presented 
the ‘argument may appear superiloially frasiblo and attractive: -But when the 
question which it raises:is fully eA i there would be no difficulty in rejecting 
it ás unsound and even dangerous. There may be a few cases in which.a pauper 
with & just cause may persuade & lawyer to help him. Butif thelawyen is actuated 
by feelings of humanity and oo n, there is nothing to prevent him from fore- 
going his fees altogether. ‘Tndood the Aid Societies.are intended to-help such 
paupers; Even the Legislature gives its helping: hand to the paupers by foregoing _ 
the Court fees which other litigants have to pay. Therefore; it would be fallacious 
to test the bene! of professional etbios on ike e strength of a few hypothetical cases. 
As against these hypothetical cases of paupers, there may be a large number of cases 
where litigants might tempt lawyers to take their causeiand see it through on 
the lawyers agreeing to share the proceeds of the litigation. The propriety of the 
agreements must be considered, apart from any hypothetical cases,.on first principles; 
and when we apply first principles to such agreements, we necessarily come to the 
conclusion that they are inconsistent with the highest traditions of professional 
ethics. | A lawyer is given the privilege of audience by the Court and as such he is an 
officer of me Cae We often speak of the fule of law .as- the most significant 
and distinguishing feature of a democratic State. . The majesty of law depends not 
only on the efficiency, integrity, impartiality and independence of the judiciary ; 
it also needs the assistance of a strong, competent, fearless. and incorruptible Bar. 
It is the privilege of the Bar and indeed their teia pe thet cliente’ cases stranu- 
ously and:to the best of'their ability. A lawyer must, no doubt, give'hig very best 
to every cause that he pleads in Court. Butin the discharge of his-du uties he js always 
expected to exercise: his discretion in the selection of his points. The art of advocacy 
consists in making:a proper selection of points to be pressed before the Court and in 
making such selection the lawyer is at liberty to. exercise his own discretion in 
the matter. _ This aspect of the duties of the profession of advocacy postulates that 
however keenly; a lawyer may fight. kis client’s cause, he’ canngt and should not 
identify himself too.much with, his client. ,Detachment and objectivity are indeed 
the basis of, the strength. of the Bar, and-when a lawyer Ra share in the-profits 
of litigation, he gan never retain due detachment and objectivity. while advocati 
the cause... An agreement which. makes the payment w lawyer’g fees conditional 
upon the success of-the suit and which gives the lawyer an interest in the subject- 
matter of the suit itself would necessarily tend to undermine the status of the lawyer- 
a8, & lawyer. It would not- be. difficult a all to imagine how.in such a cose a conflict: 
between: self- ‘interest, and duty, would immediately arise, „A Search for short-cuts. 
to secure the speedy, termination of-the litigation would in many cases he ai necessary: 
gonsequence of such an agreement. -The amount of fees ig Miar is in terms of 
apertain percentage, of the realisation from the.suit and the longer the litigation is 
protracted, the more irksome would is be for the lawyer who acta under such an, 
agreement. A desire to compromise the cause may also overtake the;lawyer in such’ 
caseg. , -Temptation.to adopt doubtful or devious means in order to win the case. 
would be diffoplt to KEPI Wendie the lewyer becomes personally ‘interested.in the' 
subject-matter of the guit and is no better than the litigant himself. ; :In faot, a lawyer, 
who is in part a litigant-in.sugh cases, ceases to be.a lawyer properly so oi A’ 
person arguing a case in such circumstances is in many respects a litigant masquerad-. 
ing.a8 a lawyer, in, professional robes. In our opinion, there is no , doubt : whatever . _ 
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that sich ents are bound to affect the detachment of the lawyer and to impair 
his status as an officer of the Court to a very large extent. That is why ar agreement 
between a lawyer and his client which creates in the lawyer a financial interest in 

‘the subject matter of the cause, and that too on a successful determination of the 
suit, has always been condemned as unworthy of the legal profession. 

Mr. Gauba frequently referred to considerations which would be relevant in the 
context of to-day. He criticised the English notions of maintenance and champerty 
as artificial and he suggested that these notions which had bean brought over 
to this country from across the seas should now be discarded while dealing 
with the question of professional ethics in our country. The considerations 
to which I have referred are not based on any technical concept of maintenance and 
‘champerty. In course of time’many changes may take place in our country in the 
‘administration of justice. The prescribed professional dress for the Bar may change. 


ee of the Court may and should shange in due course ; and in due course ---~" i 


the artificial division of lawyers into different classes and categories and considerations 
of professional etiquette based solely on these artificial divisions- should and must 
disappear and the dream of one homogenous common Bar for the whole of the 
country should and must be realised at an early date. But these are matters 
which ‘do not affect the fundamental requirements of professional ethics. It is 
necessary to emphasise that the primary and the fundamental notions of professional 
ethics must always remain unimpaired. The standard of proféssional honesty and 
integrity and of rules of profeesional conduct that are relevant in that behalf must 
never be relaxed or scaled down. In the observance of these primary rules lies the 
‘strength and the importance of the status of the Bar. Amongst the rules which are 
treated as of fundamental importance in professional ethics, a place of pride has 
always been given to the rule shidh prohibits a lawyer from entering into an agreement 
with his client that he will accept as his fees a specified share in the subject-matter 
of the litigation upon the successful issue of such litigation. In our opinion, therefore, 
the respondent has violated this important rule of professional ethios. He has 
entered into an agreement which is opposed to public policy and his conduct must, 
therefore, be held to amount to professional misconduct. It now remains to refer 
briefly to the decisions to which our attention has been invited. 

I Have already indicated that so far as the Indian decisions are concerned, they are 
unanimous in condemning agreements like the one with which we are concerned as 
constituti rofessional misconduct. In 1874-Oouch O.J. and Jackson J. of the 
Caleutte, High Court condemned an advocate for having entered into a contract 
which was contrary to public policy. By the contract in question the advocate 
had agreed to receive as his professional fees a certain share in the subject-matter 
of the suit. (In the matier of Moung Htoon Oung!). The same view was He ae 
by a Full Bench of the Caloutta High Court in 1900 in In the matter of an A 2 
Chief Justice Maclean, who delivered the ‘principal judgment of the Full Bench, 
observed that it is professional misconduct for an advocate to with his client 
to accept as his fee a share of the property, fund or other matter in litigation for his 
services as advocate in such litigation upon the successful issue thereof. In An Advocate, 
In re a Full Bench of the High Oourt has held that for an advocate to enter 
into an agreement by which he was to accept for his fees a certain proportion of the 
subject-matter of the suit amounted to professional misconduct of which the Court 
would take serious notice. In this case there were two agreementa which the 
advocate had made with hia client. By the first agreement the advocate had under- 
taken the lisbility to maintain the client and carry on the litigation. But by the 
second he had merely agreed to receive for his fees a certain share in the proceeds 
of the litigation. His conduct was condemned not only in respect of the first agree- 
ment, but also in respect of the second. The Punjab High Court have expressed 
the same view in In the matier of a Pleader of the Ohsef Court of the Punjab* and Ganga 
Ram v. Devi Das ` : 

So far as this Court is concerned, this question has been authoritatively decided 


1 (1874) %1 W. R. 397... . ; 4 (1908) P. B. No. 69 of 1904. 
3 (1900) 4 O. L. J. 259, F.n. 5 (1908) P. R. No. 61 of 1907. 
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-by-a ‘Full Bench of this Court over which Sir Lawrence Jenkins presided: In -re 
Bhandara. Tt is true that the agreement of the advocate in this case was extremely 
objectionable in many ways. He had accepted a brief from one party and then 
had communicated with his opponent; thereby he had extorted from his client an 
unreasonably high amount for his fees and this too tended to create in the lawyer an 
interest in the subject-matter of the litigation. Though the facta on which the point 
of the advocate’s professional misconduct was considered are, substantially different 
from the facts before us, Jenkins C.J. made some general observations and they are 
of:utmost importance. Having considered the several points which arose for the 
decision of the Full Bench, the learned Chief Justice deliberately went out of his way 
to make these general observations for the guidance of the profession in this State. 

“I consider”, said the learned Chief Justise, “that for an Advocate of this Court to stipulate 
for, or receive, a remuneration proportioned to the results of litigation or a claim whether in the 
“form of a share in the subject-matter, a percentage, or otherwise, is highty reprehensible, and I 
think ft should be clearly understood, that whether his practice be here or in the mofusail he will 
by so acting offend the rules of his profession and so render himself Mable to the disciplinary 

jurisdiction of this Court.” (p. 118). : 

It-may be, as Mr. Gauba argues, that these observations are obiter. But considering 
the context in which these observations have been deliberately made and consideri 
‘the very high esteem in which Sir Lawrence Jenkins is held both by the Banch ad 
- ‘the Bar, we feel no hesitation in relying on these observations for our guidance in 

‘deciding the point before us. R NIN 
- - There is only one decision which may perhaps appear to give some support to 
‘Mr. Gaubs’s contention, and that is the decision in Nuthoo Lal v. Budres Rershad. 
‘This is a judgment of the Allahabad High Court in a suit by a pleader against His 
client to enforce a contract which provided for the payment to the former of & large 
remuneration for his services, naida Aa pe of the property in suit. Chief 
Justice Morgan and Mr. Justice Roberts that such a contract stands on a diffe- 
rent footing from one between private persons, and that the Oourt before enforcing 
it should require the plaintiff clearly to show its fairness, and that.no undue advant- 
age has been taken of the client. Ths learned Judges distinguished such a contract 
from an officious intermoddling in the suits of other persons or acta tending to pro- 
mote unnecessary: litigation. It must, however, be pointed out that the observations 
made in this judgment are not direst_y in point and henides these observations were 
made before the enactment of the Indian Contract Act. In other words, the question 
as to whether a given contract offends agai ublic policy and so falls within the 
mischief of s. 23 of the Indian Contract Act sald not have been considered by the 
learned Judges in this case. Thus it would be clear that the reported decisions of 
the Indian High Courts which have been cited át the Bar are all against Mr. Gauba’s 
vontention. PERAR RIR : : 
_ Mr. Gauba has, however, referred us to some American decisions in support of his 
argument that a contingent contract for the payment of lawyer’s foes is not invalid 
and cannot amount to professional misoonduct. So far as we have been able to 
asoartain the position of the American law on the question of maintenance and 
_ champerty, it appears that certain contracts are exp saly allowéd under the American 
law and, therefore, Amerigan decisions which are consistent with this provision of 
the American law may not be of much assistance in deciding the point which arises 
before us- It appears that under the American law, . 
“A bargain for maintenance though the bargain includes. an agreement to pay the expense of 
litigation, is not illegal if entered into from charitable motives and without an intention to,make 
.a profit, or in order-to determine a question on which a right or duty of ths maintaining party, 
depends ; but if such a bargain-is entered into for the purpose of annoying another tt ts illegal.’ 
Tt also appears that = aa 
“a bargain to’endeavour to enforce’a claim in consideration of a promise of a share of the proceeds, 
or of any other fee contingent on success, is illegal, if it is also part of the bargain that (a) the 
-patty seeking to enforce the claim shall pay the expenses incident thereto, or that (b) the owner 
of the claiin shajl-nvt settle or discharge it.” A bargain to conduct á drimihal case òr w proceeding 
for divorce or ánnglmeit of marriage in ponsideration of a promise of a fee contingent on’ sucosss 
r Le ai Kf $ ~ ` 
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is illogp, but a bargain to endeavour to enforee by litigation or otherwise any other kind of olaim 
in consideration of such a promise is not, because of that single fact, illegal.” (Restatement of 
the Law of Contracts, Vol. I, Oh. 18, ss, 541, 542, pp. 1045-1047). 
We do not, therefore, propose.to consider the American decisions to which Mr. Gauba 
referred. We would.only cite the Editor’s note to which our attention was invited 
py Mr. Gauba himself. The Editor’s note in McMicken v. Perin! runs as follows : 
- {A oontraçt with his client that an attomey shall at his own cost and charge prosecute a 
claim, -for a certain part of the subject in litigation, is clearly champertous, illegal and void. - 
An agreement that amounts to champerty cannot be supported at law or in equity. Where 
an attomey purchases from his clfenit the whole subject matter of controversy for his own benis- 
fit, it is champerty, though he has some interest of his own. 
we do & contrast with an attomey that he skall prosecute suite for the recovery of property aiid 
receive part of the property recovered fot his services, ahd that no compromisé shall be made 
unless he join in it or to indemnify against costs. 
However, an agreement by a client to pay his attomey a oertain um for his servies in case 
of success, is held to be valid, and the‘agreed sum may be recovered.” 
Tt is on this last statement of the law that Mr. Geubs seeks to rely. Binoe ye 
Sonosened with tie words a sa of the Indian Contract Aot don sin 


ally. on this point on the aforesaid statement of the law on which Mr. Gauba relies 


in 

T the other hand it would appear that under the Attorneys’ and Solicitors’ 
Act, 1870; in England, B. 4 allows the remuneration of attorneys and solicitors to 
be fixed in terms of, percentage.- ‘But s. 11 expressly prohibits the making of ah 
pegs by which an attorney or solicitor secures an interest in the subject-matter 
of the litigation. ° Indeed, in England, the technical doctrines of maintenance and 
champerty prevail and a person who was guilty of maintenance or champerty was 
liable to be panki for what was technically known as barratry. This part of 
the law is, according to Halsbury, now practically obsolete. Even so, the provisions 
of s. 11 of the Attorneys’ and Solicitors’ Act expresaly prohibit an agreement of the 
kind with which we are concerned. In our opinion, the contention raised by Mr. 
Gauba that the provisions of s. 11 of the English Aot should not be invoked in decid- 
ing the present case obviously overlooks the fact that these provisions are ultimately 
based on consideration of publio policy which have been consistently and uniformly 
ee by all the Indian High Courts as sound, -wholesome and healthy so far as 

the administration of justice is concerned for over three quarters of a century; it is 
these principles which must be applied in interpreting and administering the provisions 
of s. 23 of the Indian Contract Act in relation to such contracts between lawyers 
and their clients, 

That leaves only one question to be decided and that is, what would be the proper 
order to in this case. In all reported decisions to which our attention was 
invited, the advocate concerned did not seek to justify his conduct so far as we can 
gather. ih the present case Mr. Gauba has challenged the report of the Tribunal 
and has argued before us that his conduct in taking the agreement from Mr. Amar, 
nath is not inconsistent with thé requirements of professional ethics. It is true, he 
argued his case with restraint ; but throughout his argument. he never expressed ‘a 
feeling of ce or “even regret. Hs was attempting to justify his conduct and 
that is a r which we must take into ‘account in deciding the form which the 
final order should take. The conduct-of Mr. Gauba, in our opinion, is highly objec- 
tionable. It is totally ‘inoonsistant with thé requireménts of profeasional ethics 
and it has been condemned by no lesd à pèrson than Sir Lawrence Jenkins as being 
“highly reprehensible.” Even so, it may be relevant to take into account the fact: 
that since the time when Sir Lawrence Jenkins addressed his warning to the members’ 
of the Bar, there has been no reported lapse from professional ethics in that behalf. 
That is a matter which gives us profoun kaes and would undoubtedly give 
the Bar a feeling of just pride. Ti dealing ia iqueton we may also have to 
take into account the fact that though 3 ae Me. ache stipulated to receive as his. 
E he has aotually‘received Re, 800 
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only. instead of Rs: 3,200. Thus, by the non-payment of a substantial amount 
Mr. Gauba has been indirectly for entering into this agreément:; Even 
so, in our opinion, 4 Sat wees severely administered, would not ade- 
tely expreas our disapproval of the conduct of Mr. Gauba. We, therefore, think 

thatrit is necessary that Mr. Gauba should be suspended from practice for six months 
froin to-day as ań advocate of this Court. While passing this order eguinat Mr 
Gauba we wish to make it clear that in osse any sich lapse on the part of a member 
of the Bar is brought to our notice hereafter, we wo unhekitatingly deal with it 
more severely than we have done in the present case.’ 
` As I have already pointed’ out, the + proceedings including our Sidumatit 
may not affect Mr. Gauba’s status as a Beprene Court advocate.’ We would, there- 
fore, direct that a copy of our agp bas ould be submitted to the Supreme Court 
with a request thet Oho Supreme may take such action in the matter as they 
may deem 

tthe bared Giveeniieds Pade haa pressed fis li coats, We see no reason 
why he should not be awarded his costa. We would accordingly direct that Mr. 
~~ Giesube should pay the costs of the Government Pleader. 

£ 


` Vyas J. Täie with my learned brother. D ay 
The facta have been stated by my learhed brother in his denon: At the Sauce. 
re Gauba hasraised two preliminary contentions. The first contention ‘is that those 
disciplinary proceedings against him uiider ss. 10, 11 and 12 of the Indian Bar 
Councils ‘Act, 1926, are misconceived since no complaint was made to 
the High Court by, any , Court- or by tke Bar Oouncil ae any other ' person 
that Mr. Gauba was guilty ‘of misconduct. Mr. Gauba’s contention is that, 
unless‘ there is a complaint against an advocate, unless the said complaint’ 
is judicially considered je the High Court and unless thé High Court upon that 
judicial consideration passes an order referring the’ case to the Bar Oounoil, the Bar 
Council does not derive jurisdiction to proceed in the matter at all. This objection 
has no force since s. 10 of the Indian Bar Councils Act i in terms provides that the 
High Court may of its own motion refer to the Bar Council or, ‘after consultation 
___-wittr the Bar Oounail, to the Court of a District Judge any case in which it has other- 
wise, i.e. otherwise that pon a complaint made to it, reason to believe that an ad- 
vocate has been guilty of misconduct. Mr. Gauba contends that in this case there 
has in fact beei no reference made by the High Court to the Bar Council since there 
is no order of the learned Chief Justice to that effect on the record of these proceed- 
ings, altho ot when the matter was psnding before the Bar Coundil, Mr. Gauba had 
made several applications for being supplied with a copy of the order, if any, passed 
re the learned Justice in this connection. , Here again, the submission of Mr. 
uba niust fail. We have before us, on the record: of these proceedings, a'létter 
from the Registrar of thé High Court to the Hon. Secretary of the Bar Coundil in 
which it was pointed out by the Registrar to the Hon. Secretary of the Bar Council 
that a letter was received by the learnéd Chief Justice from the ‘Prothonotary and 
Senior Master of the High Court, stating that Mr. Gauba had appeared to have enter- 
ed ihto a champertous agreement with his olient Amarnath Bharadwaj, 'indet which 
agreement Mr. Gauba was to get as rofessional remuneration a share of the property 
to be’ reddvered from the Baroda Theatres, Limited: THe Reeistrar’s letter further 
pointed out that the léarned Chief Justice, upon_being- moved in the matter, was 
leased to, appoint.Megers. -Rege, Bana‘i and Pardiwhls, ‘Members of’ the Bar 
aucil; to constitute a tribunal under s. 1] of the Bar Councils Act, 1926, for enguir- 
ing - into the case. This, in our view, is suifiéient complisnoe with*the provon of 
s. 10 àf the Bar Councils Act. A 









. Gauba ia that he i not subject to the diş- 
furt in that he is &n advocate of the Supreme ' 


yslons of s. 2 of ths Supreme Court Advobates (Practice i in 
(Aot No. XVII ‘of 1051). Sedtion'2laysdown: -` 

anything contained in the Indian Bar Councils Act, 1096 (XXXVI St1036), i 
law regulating the oonditions rubjeot, to which a pergon not entered in the roll 
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of Advocates of a High Court may be permitted to practise in that High Court, every Advocate 
of the-Suprems Court shall be entitled as,of right to practive.fh any High Court whether or not 
he is an Advocate of that High Court:” Bi speek a h a 

Mr. Gauba contends.that the adjectival: clause “‘regulating the conditions subject 
to which a parson not entered in the roll of Advocates’ of a-High Oourt may be per: 
mitted to practise’ in that High Court” relates only to the words “any other law” 


_ and cannot relate back to the words “anything contained in the Indian Bar Councils 


Act, 1926” and therefore the provisions of the Indian Bar Councils Act, 1926, are 
wholly inapplicable to the advocates of the Supreme Oourt. The learned Govern- 
ment Pleader on the other hand contends that the clause “regulating the conditions 
eto.” relates not only to the words “‘any other law’, but also reaches back to the words 
“anything contained in the Indian Bar Oounoils Act, 1926” and therefore only such 
provisions of the Indian Bar Councils Act, as regulate the conditions subject to which 
& person not entered in the roll of See ee gree remus 
practise in that High Court, are hit by s. 2 of the Supreme Court Advocates (Practice 
in High Courte) Act and the provisions of æ. 10, 11, 12.and 13 of the Indian Bar 
Councils Act remain aites, This point was considered in Aswini Kumar Ghosh 
Arabinda Bose! and the learned Ohief Justice. delivering the majority judgment of 
the Benoh observed (p.. 23) : ae 

‘Having regard to the words ‘anything contained’ and the preposition ‘in’ used after the disjunc- 
tivo ‘or,’ the qualifying clause cannot reach back to the words ‘Bar Councils Act’ ”. 


~~ Tnfthie-connoction;it-may be relevant to note that Mr. Justice Das who delivered 
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& minority judgment in this inted out (p. 90) : 
“a Supreme Court-Attroosto umey-with impunity” 
no provisions of law as it exists except section 2 of the Act can the 
Jurisdiction on such advocates.” - i , $ . , 
The point, however, is concluded by the majority judgment and we must; tharefore,, 
uphold Mr. Gauba’s contention that the clause’ “regulating the conditions ete.” 
cannot reach back to the words “anything contained in the Indian Bar Councils Act, 
1926.” This would, however, nat help Mr. Gauba’s contention that he is not subject 
to the disciplinary jurisdiction of this High Court and that therefore no action can be 
taken against him in pursuance of the-ptovisions of ss. 10, 11 and-12 of the Indian 
Bar-Ogunails Act: Every advocate of a High Court is subject to the discipli 
jurisdiction pf-that Court and s. 2 of the Supreme Court Advocates (Practice in Hi 
Courte) Act does not say-that-he-will not be a0 subject.: Undoubtedly, the effect 
of s. 2 would be that the exercise of its disciplinary jurisdiction by a High Court 
over an- advocate of that Court and- the aie arsed by’the High Oourt in the 
exercise of the said jurisdiction would be ren ineffective or unfructuous ifthe 
advocate concerned also happens to be an advocate of the Supreme Court. The 
of the provisions of a. 2 of the Supreme Court Advocates Act in effect would be 
that} notwi y~order-which-the- Oourt may pass ‘against an ad- 
vooste.of that Court in the:exercise of ite tisctplinary jurisdiction, repri ing, 
suspending .pr removing from practice the advocate concerned; the’ said advocate, 
if he is also an advocate of the Supreme Court; shall as a matter of right be entitled 
to practise in- igh Court.' This is an Lara gr te- anomalous position which 
cannot be -helped. en. the-Supreme Oourt in > Of Ite tHiBal: 
jurisdiction over the adv of that Oourt-takes disciplinary action against the 
said advocate, it gives a noticépf the action taken by it to the High Court for the | 
guidance. of the High Court:--Iù-my: opinion,-it would: be-open to the-High Court 
in the exercise of its disciplinary jurisdiction over the advocate of that Gourt totako-` 
disciplinary action é inst the advocate under ss. 10, 11 and 12 of the Indian Bar 
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I now proceed to the main question which is raised:pefore us in these p 

and the main question is as to the nature of the agreement entered into by Mr, Gauba 
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“Dear Mr. Gauba, ‘ 
Thereby engage yon with reari to tay olain against the Baroda Thelees Ltd. for a mm of 
Ras. 9,400 (the balance due to me). 
Out of recoveries, you may take 50% of the amount recovered. I will by Wednesday 
deposit Rs. 200 in your account or give personally towards expenses, 
Sd. Amar Nath. 
20-12-1952.” 


The learned Government Plesder conterds that this agreement amounts to main- 
tenance and cham: and also to professional misconduct. Acoording to the learn- 
ed Government er, Mr. Gauba by virtue of this agreement had agreed to 
finance Amarnath’s litigation and bear o2t-of-pocket expenses. I am of the opinion 
that that was not really the agreement. The agreement did not contemplate that 
Mr. Gauba was to meet the out-of-pockes expenses or the expenses of the litigation 
himself. The question of Mr. Gauba financing the litigation or bearing the out-of- 
pocket expenses was not included in the agreement at all. It aed be noted in this 
connection that the written statement fled by Mr. Gauba is the basis of these dis- 
ciplinary proceedings against Mr. Gaubs. Amarnath has not been examined on 
behalf of the complainant and it is ooncedsd by the learned Government Pleader that 
the statements made by Mr. Gauba in his written statement may be. assumed to be 
true for the purpose’ of these proceedings. Now, if we turn to Mr. Gauba’s written 
statement dated July 10, 1953, it would claarly appear that it was Amarnath who had 
to..bear the expenses of the litigation. In paragraph 8-of the. written atatament;-: - . 
Mr. Gauba has said : 
“Client begged the undersigned to == kotina nealwations of his -claim which was a 
Paragraph 4 of his written statement reads thus : 
“To these representations the undersigned (Mr. Gauba) stated that although he Sia be willtag 
Bee Por enc or is tact, The clea word haye Po nA a past andtig mult expences could not 
be put oft.” . 
It is this obvious that there was a clear distinction maintained bhan the fees and 
a e] es of the litigation in the minds both of Mr. Geuba and Amarnath, at the 
of entering in into the agreement, the terms whereof have been quoted above. So 
pap 88 , Mr. Gauba’s fees were concerned, they were to be recovered from the realiaa—-~ 
tion of Amarnath’s claim, but so far a8 tha expenses of the litigation were concerned, 
Amarnath was to bear them himself. In paragraph 4 ofthe written statement, Mr. 
Gauba goes on to say: 
“Tha client stated that he was at the moment zo hard up that he was not able to produse even 
the amount of suit expenses.” 
This again would emphasise the fact that both Mr. Gauba and Amarnath inneritood 
that, so far as the expenses of the litigation were concerned, they were to be borne . 
by Amarnath himself and that 80 far as Mr. Ganba’a faea were concerned, they were, 
to come out of the realisation of Amarneth’s claim. In para. 6 of the eee 
ment, we find this: 
“Client... pegued the miaii again and “agai ey cake ls vase cathe basis „that peeves 
was recovered from his debt, he might retain me half towards his fees for his labourg,’’ 
Here again, there was no inolusion of the suit expenses. Ouf-f the realisation of 
Amarnath’s claim, 50% was to go towards the feeg of Mr, Gaubs. ‘The matter is made, 
even clearer in paragraph 7 of the written statement, and paragraph.7 says thia.:: 
“The client undertook to produce Rs. 200 towards Bap wanted time even for this, 
amount and agreed to pay-by Wednesday following.” 
We have no doubt that, if according to ahr 4greement entered into by Mr. Gauba. 
with Amarnath, Mr. Gauba himself was, finance the litigation, it would have 
wholly unnecessary to say that the apun of Rs: 200°towards the expenses would’ be 
_ produced by Amarnath. In taere would have been no question at all 
of the production of the suit 8 by amamath. If Mr. Gauba were to bear the 
suit e also, ‘the opti amount spent by him for that purpose as also his fees 
would have bean Tooo erable from the realisation of Amarnath’s claim. But, that 
- dlearly is not Bhs posi position according to the written statement of Mr. Gauba, which 
I may the basis of these proceedings. . I have, therefor; no doubt that the 
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agreement did not contemplate that Mr. Gauba was to finance Amarnath’s litigation: 
or was to bear the out-of-pocket expenses. That being so, Mr. Gauba could not be 
‘held guilty of maintenance and champerty. -- , 
` ‘There is, however, no doubt that Mr. Gauba’s conductin entering into the above- 
mentioned agreement with Amarnath was a professional misconduct and s° 
grave abuse of his position as an advocate. Rithough the English laws of main- 
tenanoe and champerty are not of force as specific laws in India, it has been well- 
‘settled thet if an agreement is extortionate, unconscionable or made for improper 
objects, it gA to be held invalid (Ram Coomar Coondoo v. Chunder Canto 
Mookerjes!). this particular case, the agreement was one, whereby Mr. Gauba, 
in the event of the client’s claim su ing, was to receive as his fees 50 per 
cent. of the claim amount recovered by the client from the Baroda Theatres, Ltd. 
The client was anxious to engage the professional services of Mr. Geuba for recoveri 
his claim from the Baroda Theatres, fia. but Mr. Gaubs had flatly said that he wo 
not take up his case unless the client in-the event of his success was prepared to pay 
bim as his fees 50 per cent. of the amount of the claim realised by him. In other 
“words, the ment was that the client, in the event of his claim succeeding, was to - 
ive to Mr. Gauba a half share in the property which was the subject-matter of the 
Ttigation itself and to-which the client alone was exclusively entitled. As the client 
(Amarnath) wanted to have the benefit of Mr. Gauba’s professional skill, he had'ño 
alternative but to acoept Mr. Gauba’s'demand for 50 per cent. share in the amount 
dfthe claim recovered: by him from the Baroda Theatres, Ltd. This was thus-an 
agreement-by an advodate wha,-instead of being satisfied with his legitimate fees 
commensurate with his professional skilland industry required by the case, insisted 
Ly Sie del ar in the litigant’s . Asa restlt of the agreement, - 
. Gauba becamb: interested in winning the itigation for his personal pecuniary. 
benefit and virtually fell to the level of-becoming the-litigant himself. An advocate 
must undoubtedly give the best of his professional skill to the cause of his client,’ bat 
that is not to say that he must discard detachment—an attitude of aloofness and ob» 
jectivity whioh as an officer of the Court it is essential for him to maintain—-and: become 
personally involved in the pecuniary results ofthe litigation. If-an-advocate enters~ 
into an agreement to charge fees on percentage basis, such as the agreement which 
Mr. Gauba entered into with Amarnath, he mes, not professionally, but per: 
sonally and pecuniarily interested in the result of the litigation, thereby i 
his position as an advocate and becoming a litigant in the garb of an advocate. An 
advocate who, in his professional dealings with a client, forgets the is erent 
are the bedrocks of his profession and insists upon having a nal stake in the 
‘result of the litigation, eae indifferent to the high ethi standards of his pro- 
fession and can make no useful contribution to the traditions of his profeasion-or to 
the administration of justice. On the-other-hand, he does grave disservice to the 
causò and course of justice. Onoe detachment and objectivity are lost-and the 
advocate becomes subjectively and personally interested in winning the litigation 
for himself, he falls from his standards and bonia prone to adopt-questionable 
methods to gain his object. He may take short cuts to finish the litigation or have 
Tecourse to compromises or may even fall a victim to the temptation o ing money 
from both sides. In such a ease, i in for himself, and not justice; meg - 
H: is Tolata od, it emule in the contamination of tho: 
springs of justice, ae eee of justice are contaminated; the rule of law 


is ahaken-to-its foundation and ore oe teens social Sean Pe far- 
ee It is, therefore, that such a practics i “aniver-- 
sally by the judicial authorities as being opposed to publio -polioy. - -- - 

© -A country’s-constitution cannot function ‘efficiently-or for-the orderly progress of 
ita people unless-the administration of justice: is- and efficacious, and the ad- 
ministration of justice cannot be pure and affigadlaag anios not only the judiciary 
but also the members of the Bar, who too are officers 'of the Court, do their dutica 
and discharge their obligations in a-manner absolutely-abdve reproach or suspicion. 
Now, there is no doubt that, if an advocate contracta with his client fors share in'the. 
latter’s property, which is the subject-matter of litigation, and thereby transforms his 
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character as an advocate into a character of a litigant, he departe from the etiquette 
and ethics of his profession. Such conduct on the part cf an advocate must in its 
ultimate analysis strike at the very fourdation of the rule of law on whioh the struo- 
ture of the society resta, for rule of law, properly so-called, is an impossibility 
if advocates enter into bargains with taeir clients and, as a result of the bargains, 
cease to be advocates and become litizante themselves. , 

Mr. Gauba has contended before us, ia the defence of his conduct, that the case of 
Amarnath was a hard case, in that he was a poor person having no sufficient means 
to bear the expenses of the litigation or to pay his fees for prosecuting his claim and 
yet entreating him to take up his case. Mr. Gauba says that it was therefore that 
he had entered into the agreement that he would charge fees only if Amarnath 
pucoeeded in his claim and the fees in taat event would be 50 per cent. of the claim 
amount realised by Amarnath. According to Mr. Gauba, Amarnath’s claim was & 
just claim which was within limitation and Amarnath could not possibly fail in the 
litigation. Now, there is no doubt that what Mr.Gauba oalls the “hardness” of a 
particular case is not a measuring rod to measure the standard of honesty, rectitude, 
professional EE and ethical propier, Honesty and rectitude are principles 
which are not subject to any sliding scale. They are not dependent upon the varying 
oiroumstances and merits of different cases. Honourable standards of the legal 
profession cannot go up nor slide down eccording to what Mr. Gauba calls the “‘hard- 
ness” of a case. The point is that, whas Mr. Gauba characterises as the “‘hardness’’ 
of a case is not determinative of the faimness and justice of a principle. It scarcely 
requires a statement that the principle of charging fees on percentage basis, i.e. 
the principle of virtually claiming a shar» in the litigant’s property, sullies the stream 


. of justice and strikes at the root of professional ethics. It is a grossly improper and 


reprehensible principle. For a member of a Bar to insist by way of his fees upon & 
share in his client’s property is to be grossly indifferent to his obligations to the client 
and to his loyalty to the legal profession. By insisting upon his fees on ẹ percentage 
basis, an advocate secures to himeelf an advantage out of all proportion to the pro- 
fessional skill and industry which he may bring to bear upon the case. Take an 
example. Ifthe advocate insista on charging as his fees 50 per oent. of the successful 
claim of his client and if the successful claim is to the extent of Rs. 10,000, the ad- 
vocate would insist on being paid Rs. 5,00 as his fees though in fairness and justice, 
having eed to his professional akill and measure of industry bestowed by him upon 
a particular cage, he might be entitled to even less than Rs. 1,000. An advocate 
who indulges in the practice of charging his fees thus on a percentage basis is obviously 
indifferent to the ethics of his profession, upon the observance of which rest the prestige, 
dignity and the high standards of his profession. Mr. Gauba says that his kindly 
instinct was moved when Amarnath begged of him repeatedly to take up his case, 
telling him ali che while that he kad ne moker to pay hint hia feos, and that it was 
purely on considerations of compassion and humanity that ultimately he (Mr. Gauba) 
E to take up the case on conditicn that if the client sucoeeded in his claim, 
he should pay him 50 per oent. of the amount realised by him. All this sounds 
attractive, but there is only an imaginary elegance about it. Essentially and inherent- 
ly, the submissions of Mr. Gauba in this connection are unsound. If Mr. Gauba was 
really and truly moved on compaasianste grounds to help his client, he should not 
have entered into any agreement at all with the client. If he were really compas- 
sionate, he need not have charged any fees to Amarnath irrespective of success or 
failure in the litigation. The ironical part of the go-called compassionate action of 
Mr. Gauba is that, although Mr. Gauba 3ays that he was moved solely by consjdera- 
tions of humanity and compassion, no tooner Amarnath realised Re. 6;400 from the 
Baroda Theatres, Ltd., Mr. Gauba demanded 50 per cent. of the said amount. This 
in our view was conduct most unexpected of one who tells us that in taking up the 
case of his olient he was not actuated by the unworthy considerations of any pecuniary 
gain, but was really moved by considerations of compassion and humanity. 

In In re Bhandora' an advocate of this Court had accepted a retainer from Gyangir. 
Thereafter, the opposite party Sirdar Ali spproached him and asked him to show some 


` way to get out of the difficulty easily and the advocate asked Sirdar Ali to pay him 
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20 per cent. of whatever amount he might be saved from paying Gyangir. Having 
done that, he held out a threat:to Gyangir and told him that if he appeared on the 
other side, ‘Gyangir would lose his monies and securities. As a result of that threat, 
Gyangir was alarmed and was compelled to aoceda to the advocate’s demand for 
ousand rupees. Jenkins O. J. delivering the judgment of the Fall 
Bench in that cage observed—and these with respect are weighty observations—that 
it was highly reprehensible for an advocate of the High Court to ulate for, or 
receive, a remuneration, proportioned to the results of litigation or a a , whether 
inthe Orasa k ibare iw the hab icok matter, a percentage or otherwise. The learned 
Chief Justice pointed out that an advocate, whether practising in the Presidency 
town or in the mofuæil, will, by so acting, offend the rules of his profesion and so 
tender himself liable to the discipli jurisdiction of the High Court. The above 
mentioned case In re Bhandara would show that it is not merely an imaginary 
position, but a possibility that an advocate who departs from the code of profeesional 
ethios, who is not content with his legitimate fees, but is keen on charging fees on 
percentage basis or on claiming a share in the subject-matter of the litigation, may, 
upon grounds which he may well know to be thoroughly unsound, persuade 
oe adie upon his olent to compromise a perfectly just claim of his fora 
er amount, say for instance a claim of Ra. 20,000 fer Re. 10,000. 
The client not posted with legal technicalities may be led ky his advocate to think 
that it would be better to succeed to the extent of Rs. 10,000 rather than take the 
risk of losing the whole claim and may under that misguided impression 
agree to the compromise. In such oa case, out of Rs. 10,000, an advocate of 
the type mentioned above would get Rs. 5,000. Once an advocate deviates 
from the honourable traditions of his profession, discards his position as an 
advocate and becomes a litigant himself, there is no knowing how far or how 
low the deviation would go. He might also have previously arranged with 
the opposite party, as -the advocate did in the abovementioned coase (In re 
Bhondara), that since they were bound to fail if the litigation were fought to the end, 
they might consent to the compromise of the claim of Re. 20,000 at Ra. 10,000, may 
pay Ra. oe ee ee be better off by Re. 5,000. The opposite 
party might if they have no defence to the claim. The result would be that the 
advocate would get Re. 5,000 from one party (50 per cent. of Ra. 10,000) and Ra. 5.000 
from the other party without using any professional akill or, industry at all —the 
result which must in the end inevitably shake the confidence of the litigating world 
in the administration of justice. P 
. In An Advocate, In re! an advocate originally entered into an agreement with a lady, 
who had instituted a suit for maintenance, by whichhewas to bepaid 14 per cent.ofwhat- 
ever was received in the suit. Later, he agreed to be remunerated on the basis of the 
taxed costs which might be recovered from the other side and the payment out of the 
decretal amount of what he had advanced, with the result that in either case he was 
to receive nothing unless the suit was successful. It was held by the Full Bench of 
the Madras High Court that for an advocate to Doa into an agreement of the natare 
of either of the said agreements amounted to misconduct. of which the 
Oourt would take serious notice. The oamned Died Justios whe delivered the judg- 
ment of the Full Bench sgaid (p. 22) : 
#...To allow conduct of this nature to pass without punishment would only lead to the encourage- 
ment of agresments of this naturę. e Teg Couty ERE Faka Hepe to prevent Ay eats Pere aene 
in litigation, and that is what the respondent has done.’’ 

In In the matter. of an Advocate’, also, it-was held that it.waa professional misconduct 
for an advocate to stipulate for or agree with his client to accept as his foe ‘or pro- 
fessional remuneration a share of the property, fund, or other matter in litigation for 
his services as advocate in such litigation upon the succesaful issue thereof. It was 
observed by Mr. Justice Hill that any arrangement between counsel and client which 
brings the nal interests of the former into conflict with his duty aa an advocate 
was unprofessional.. Now, that is what eS ee 
Mr. Gauba. The agreement was that, upon the su result of, Amarnath’ 
claim against the Baroda Theatres, Ltd., Amarnath wasto pay to Mr. Gauba as his 


1 [1940] Mad. 17, x2, é 2 .(1906) 4 O.L.J. 259. ; 


858 THE BOMBAY LAW REPORTERS [voL LÉE 


professional remuneration 50 per cent. share in the property which was aaa upon. 
In Kathu v. Vishvanath! Javdekar and Deo'were engaged as ‘pleaders Kathe 
in a suit which was brought by Bhagwan against Kathu. -When Kathu vined e vekil 
patra in favour of Javdekar and Deo, he agreed to Ra: 500 in eh and farther 
undertook to convey a certam property to them for baag ysed for seas p 
in the event of their the Fitigation to. full success.: The learned.. hief 
J ustioe, who delivered. the judgment of the Bench,. oheenró ‘that the agree- 
ment: that the. pleader should be given ‘a part of’ the property in dispute 
in the suit'in which he was engaged wae contrary to public. policy and therefore un- 
lawful under s. 23 of the Indian Contrast Act. In that case, the. advocates, in ad- 
dition to the legitimate fees, also endeavoured to have a. certain pee roperty of their 
client conveyed to them under the pretaxt that it would be used for religious pur- 
oge. Even so; the learned Chief Justice observed that the‘oontract was contrary 
abo policy and was therefore unlawful. In the case before us, Mr. Gauba made 
no mos about what‘he wanted: . He clearly ae his client that what he wanted was 
mate ae oent. share in the property litigated upon in the event of the client’g succeas, 
t if the ee not Prepare to pay that much amount, he would Bee 
fake: up ‘his case. ~ 
T daoiae Constables ih B. Sunawalla,* also, the Full Bench consisting of 
Soott C. J. and Ruæell and Chan Am ak JJ. took the view that it was unprofessional 
for an advocate to stipulate with his client for an “insam” or a present, in addition 
to the fee, im case he is successfu_ in zhe case. It would thus be obvious that 
the Courts in India have for 50 years and more consistently deprecated the 
practice of an advocate charging 4s his fes a certain amount of share in the Property 
which-is the subject-matter of the litigation itself. 
` Mr: Gauba has invited our attention to s. 3 of the Legal Practitioners (Fees) Act 
(XXI of 1926).and 8. 3 says: 
“Any legal piactitioner-who acts or agrees to cot for any person’ Silks EE SE EEE nettle 
with such person the terms of his engagement and the fee to be paid for his professional services.'’ 
Mr. Geuba’s contention is that-the seotinn does not prohibits légal practitioner from 
entering into an ment, such as -the ment with which we are conoerned in 
the present case. It is-to be remembered, however, that the provisions of s. 3 of the 
-Legal: Practitioners (Fees): Act have obviously got to be read subject to s. 23 of the 
Indian Oontract Aot. Section 23 of the Contract Act provides that agreements 
which are against de policy are vaid. Section 3 of the Practitioners (Fees) 
Act does not say that, notwithstanding she provisions of s. 23 of the Indian Contract 
Act, a legal practitioner can enter into any sort of a-private agreement with hia-client. 
In enacting the Legal Practitioners (Fe2s) Act, 1926, the Legislature could not have 
overlooked the obvious, namely that the agreement between an advocate and a olient 
whereby the advocate would insist upon claiming a share in the client’s property, 
whioh is the subject-matter of the litigation itself, is against publio policy and d 
not have intended to give a sanction to agreements which in India since many years 
have been condemned by the judicial authorities as being against public policy... 
Mr. Gauba has invited our attention to several American ‘cases in support of his 
contention -that:the Courts in America have-always upheld agreements such as the 
agreement in this case. It would however appéar that under the-American law 
“the bargain for mabritéhance; though-the bargain includes an-agreement to pay the. expenses 
‘of the litigation, ts’ not -iHégal tf entered into from charitable motives and without-the- intention 
to make a profit or in order to determine a qcestion on which aright or-duty of the maintaining 
Bae, See mae a ea oe eee tata tee ie purpens ot eunoying antes, ftis 
illegal” . Ey 
‘It would thus-seem. ‘that. the. American decisions are kaa upon ‘the statutory. law 
‘upon the subject as ob in America. In India,. however, we have got the pro- 
-visions of 8. 23 ofthe India ntract A>t according to-which the agreements like the 
agreement ta thin’ aao bedtig: banant ablio policy must be deprecated. < > r.. 
I, therefore; agree with my. learned brother that Mr. Gauba’s conductin ihis 0880 WBS 
grossly unprofessional and most has peg I. aame to the order proposed by ' 
my- learned. brother: _ . = , ka Order accordingly. 
1 (1985) 27 Bom. LR. 68822. 6.) o- 2 (1912) 14 Bom LR. 691, rẹ. -` 
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Payment pf Wages Act (IF of 1986), Soc 17—Appaton by employes for payment of wages made 


— 


notification, , the relevant portion-of which was as follows :— 


to Authority under Act—Authority entertaining application but digmissing it on ground that 
ka. kag vio Jurtetiorion to: entertain Wathen onployas oaa do epeny adatt order o 
Authority under s. 17. 

res orar tha ak e alaonld eave a tigi oP appeal a lv the Pavuaet or 
Wages Act, 1086, not only must the petition be. entertained, but there must be'a refusal 
to give a direction on the merits of the application. , Therefore, where the Authority ynder 
the Payment of Wages Act hols that the employee is not, entitled tp any relief, not on 
the ground that he has no case on merits, but on the ground that he has no jusrisdictlon to 
, entertain the application, this does not amount to a refusal to, give a direption which is 
subject to appeal under e. 17 of the Act. , ; 

The right of appeal which is conferred undér s. 17 of the-Payinent of Wages Act is not 
limited to a case where the Authority gives a ‘direction to the employer to pay. an amunt 
to the employed, person. The right of appeal would glso arise if the Authority refuses to 
give a direction in the sense thet he holds gn the merits of the application that the emip 


: _is not entitled to any amount ; in other words, he diimisses the epplication of the employee 


after considering the merits of the oase. ; 
“Ow June 21, 1947, the General Manager: Gf. the G.'1./P. Railway uid 


i 


uQeriux-ro ÅEPLOYEES TO HERVE IN Paximrax on THE Rust or bou. 
With a view to implementing the orders of Government on. partitioning of India, the 


Ua tiny seth E a A rab aa ee E 
the option of serving in the future Pakistan State or in the rest of India.’ This option should be 
exercised before 80th June, 1947, and recorded in the form of quéstionnatre printed as Ansiéxure 
‘A’ to this notification. The entire G.L P. Rallway, system will be included in the res} of Indis 
aren.. _Employeve-who'aré unable to mako up their minds finally within this period, should fill 
- in the forms provisionally, as a further ‘opportunity will be affordé|:to them to make a final 
choice within atx months from the date of transfer of power: ` ~~~ 


2 It should be clearly understood that the existing terms! and conditions of service are- - 


guaranteed by the representatives of both the future Governments and that a provisional choice 
nom. Sxereiaed Le el anyway, eeel DE E FAE r Ee ee 
service,” 


The forn of- questionnaire-printed x-Asmexnre+A”t5_the notification Was as 


follows :— 


L Name (in fall): Cara s a 


(Answers to all the questions asked ‘below should be hi a simple affirmative or negative.) 
(All Government servants are assured that their existing terms. and conditions of service 


are guaranteed by the representatives of both the fature Governments.) _ 


L Do you elect to servo in Pakistan? = |, .”, 
IL . Do you elect to serve in the rest of India? _ 

IL Is your cholce final? Te at. - f as 
*IV. Is your choice provisiqnal ? Pi 


your final choice within a period of 8 months from the date pf tranafar of power. - The 
ee eee ee eee 


a os fe (Signature) 
‘Shaikh Badsha and others ETTET wio were > empldyees of the railway 


company prior to June 1947, provisionally” opted for Pakistan and went there in 
June 1947." On February 10, 1948, the’ petitioners returned to India‘and reported 
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themselves for service to the railway authority. On May 1, 1948, the petitioners 
were absorbed in the railway service. The petitioners claimed their wages from 
February 10, 1948, to May 1, 1948, but the railway authority contended that the 
petitioners’ were entitled to wages only from May 1, 1948. 

The petitioners applied separately to the Authority under the Payment of 
Wages Act. The wor r of the railway, one.C. S. Lal, who was responsible 
for the payment of wages alee s.8 of the Payment of Wages Act, 1986, raised a 
pirine objection that what the petitioners claimed was not wages but damages 

or breach of contract and that the applications were, therefore, not maintainable. 
On July 81, 1988, the Authority under the Payment of Wages Act dismissed 
the applications by a common judgment, observing as:follows :— - 

“....As I read the Weekly Gazette referred to above, it only means that an employee who 
has provisionally opted for Pakistan but comes back to India before the date fixed will not in 
any way be prejudiced with regard to the terms and conditions of service or to his senlority. It 
is true that according to the notification, the Central Railway was bound to take back the applicant 
after he reported for duty. Wages are due only when an employee efther works for his employer 
or when he is in the employer’s service. Ft is not disputed thdt the applicant actually worked 
from May ‘2, 1948. The opposite party may have committed breach of undertaking given in 
the weekly gazette by not taking the applicant back into services immediately on the applicant 
reporting to him. The applicant may be entitled to claim not wages but compensation for 
breach of the undertaking. This Court has, cherefore, no jurisdiction to entertain the appHoation."’ 

The petitioners applied to the High Court inter alia for a writ, order or direction 
under art. 226 of the Constitution of India directing the Authority to hear and 
determine on merits the applications preferred to by the petitioners. The 
petition was heard by Desai J., who held that the Authority jurisdiction and 
was bound to entertain the applicat-ons preferred by the petitioners and granted 
the writ asked for by the petitioners. His Lotdship delivered the following judg- 
ment on November 17, 1958 :— 


` Desar J. This isa petition for a writ, order or direction under art. 226 of the. 
Constitution directii respondent No. 2 to hear and determine, on merits, cerlain 
applications pe to him by the Jetitioners under the Payment of habe Act, 
1986, and. which applications were dismissed by him on a preliminary objection 
that he had no jurisdiction to entertain the same. In the petition the petitioners 
have also asked for a mandate uncer art. 227 of the Constitution, but learned 
eres for Lhe petitioners gave up the petition so far as it was based under that 
article. i z A IE OA - 
` The petitioners at present are, and “in pre-pariticn days were, low-paid’ em- 
loyees in the Parel Workshops of the Central Railway (formerly G. I. P. Railway). 
Rassondent No. 1 is the person responsible for the payment of wages to the peti- 
tioners under s. 8 of the Payment of Wages Act, 1986. Respondent No. 2 is the 
Authority constituted under the Payment of Wages Act. The petitioners made ap- 
plications for refund of certain deent deductions alleged to have been made in their 
wages by respondent No.1. A large number of applications of the same nature 
were preferred. before respondent No. 2 who dipoi, of the same by one common 
ju ent. Before respondent No. 2 anobjection by way of demurrer was raised 
on behalf of the employers. The contention was that respondent No. 2 had no 
jurisdiction to entertain any of the epplcations, and was based on the ground that 
the claims were not covered by the Payment of Wages Act. Respondent No. 2 
accepted the plea and dismissed MEAT lications on the demurrer. The applica- 
tions having been so dismissed. it wi only necessary for me to state the nae 
tioners’ case very briefly and the facts set out by them in their applicationg which 
are not disputable. : S ' 
In their applications the petitioners averred that the petitioners were ordered 
by the employers, the opposite party, in or about June 1947 to exercise an option 
aleihi they desired to serve in the then proposed State of Pakistan or the Rest 
of India, The petitioners were informed by the General Manager of the Railway 
that such of the employées as were unable to make up their mind finally within 
the period prescri should fill in a form provisionally, as a further opportunity 


~ 
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would be afforded to them to make a final choice withid six months from the date 
of transfer of power. They-were clearly given to- understand by the General 
Manager of the Railway. that the terms 'and conditions of service were guaranteed 
by the representatives’ of both the future Governments and that a provisional 
choice, if exercised, would not in -any' way prejudide'the employee’s seniority or 
other conditions of service. -The petitioners’ duly exercised a provisional choice 
for serving in Pakistan and were’ ‘thereupon transferred tó serve in that country. 
Within the period of six months prescribed therefor the petitioners exercised 
their final option to serve permanently in the Rest‘of India. They were re-trans- 
ferred to India and on arrival in Bombay théy teported for duty to the General 
Manager of the Railway who asked them to report to the Chief Mechanical Engi- 
neer, The latter officer recorded the fact of the petitioners’ re-tranafer and their 
reporting for duty but did not allow them to resume duty at once. The petitioners 
regularly called on the General Manager and the Chief Mechanical Engineer who 
did not respond to their request to take them back on duty. They were not called 
back to duty till after a lapse of several months. The petitioners were not paid 
any wages for the'period between their re-transfer to India and the date when 
they were actually taken back on duty. They made several petitions to the op- 
te party, ondent No. J, the Chief Mechanical Engineer, the General 
Manager and the Secretary of the Railway Department at Delhi to accede to their 
request that they should be paid wages for that period as they were in law employees 
of the Railway, but had been kept out from actual duty. The opposite party, 
however, refused to pay them wages for the said’ period, with the result that the 
titioners preferred a number of applications to respondent No. 2 under the 
Pageant of Wages Act. The applications having been dismissed on a demurrer 
respondent No. 2 was bound to base his decision on the footing of the correctness 
of the facts set out by the petitioners in their applications. The only question 
that arose for his determination on the preliminary objection was w ether the 
petitioners were, in point of law, employeesof the Railway during the period com- 
plained of and, as such, entitled to claim benefit under the Payment of Wages Act. 
It was common ground before respondent No. 2 that the option given to the emplo- 
yees to serve in Pakistan or the Rest of India was inter alia in the following terms : 

“Q, L P. Railway Weekly Gavette Extra-Ordinary. - 

Item No. 26 of 21-6-47. Option to employees to serve in Pakistan or the Rest of India. 

1. With a view to implementing the orders of Government on the partitioning of India, 
the Railway Board desire that every individual employee of the railways in India should be given 
the option of serving in the future Pakistan State or in the Rest of India. This option should be 
exercised before the 80th June 1947 and recorded in the Form of Questionnaire printed as 
Annexture ‘A’ to this notification. The entire G. L P Railway system will be included in the 
Rest of India area. Employees who are unable to make up their minds finally within this period 
should fill in the Form provisionally, as a future opportunity will be afforded to them to make a 
final choice within stx months of the date of transfer of power. f 

2. It should be clearly understood that the existing terms ‘and conditions of service are 
guaranteed by the representatives of both the future Govemments, and that & provisional 
choice now exercised will not in any way prejudice the employeo’s seniority or other conditions 
of servioe."” eee 

The questionnaire Form referred to in Annexture “A” and used by the petitioners 


1. Do you elect to serve in Pakistan ? 

2. Do you elect to serve in thé Rest of Iridia ? 

8 Is your choice final ? i 

*4. Is your oholoe provisional ? f ' 

*Note: If your choise is provisional you will have an opportunity to reconsider and indicate 
your final choice within a period of six months from the date of transfer of power. The provisional 
choice will notin arty way prejudice your seniority or other conditions of service. uw 
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a It ig-common: ground, that all the. petitioners exercised-their option to serve-in 
Pakistan butin express terms stated that their choice, was not final but was- pro- 
yisional. It may be observed at this stage. that the questionnaire itself makes it 
abundantly clear that the provisional choice was not in‘any way to prejudice the 
seniority of the Dore or other conditions. of service, : - 

The nature- of the preliminary objection which, found , favour with E 
No. 2 was that the-claim of the petitioners, was- not for wages -but was for 
for breach of a contract and-that the applications were, therefore, not maintainable 
under the Payment of Wages Act: Respondent No,2 observed in his -judgment :— 
p - Hie true that acoording-to the notificatiqn,the Centra]-Rallway -was bond to take back 
the applicants after they reported for-diity. But on a construction -of_ the nottüostion: I hold 


on the final cholos to serve in tho rest of India being cxeroised by the applicants.” , 
Emphasis -was laid by respondent No. 2 in his judgment on the view ` that) the 
as eer could not be deemed to be in-actual service of the Central Railway till 
they were in fact allowed to resume duty, and.on the ground i that wages are only 
due where an employee works for his employer or where he is in the employer's 
service. The Ppa question, therefore, that respondent No. 2 had to détermine 
was whether during the period in dispute the a app were in the service of the 
Railway. This necessarily turned on the conditions of service of the applicants 
and construction of the notification and questionnaire which I have ‘set out in sope 

detail. 

The argument pressed before me Mr. Latif, learned counsel for the petitioners; 
in substance was that under a mebi M view of law by adoption of extraneous and 
irrelevant considerations respondent No. 2 refused to exercise jurisdiction.and 
that this was, therefore, a fit case in which certiorari should i issue. The argument 
presented with zeal and ability was that the applicants were in pre-partition days 
employees of the Railway and what the notification did was,to impose certain ad- 
ditional conditions and covenants in the original contract of employment, and 


that the contract all along remained a subsi one. It was said that no doubt 
it was true. that as long as the applican’ a in Pakistan they were employees 
of a Foreign Railway,. but that eriod the contract of employment 
with the Central Railway remained mee wg in view of the fact that the choice 


given to:the applicants had been exercised by them only provisionally. The. argu- 
ment ran that e moment the applicants exercised their final choice or option to 
serve permanently in the Rest of India they became employees of the Central 
Railway. The argument was stressed in the form of an interrogation, ‘Why 
should we be treated as not in the service of the Central Railway when we had 
exercised our final choice ?”” The eht was that on a p construction of the 
notification and the questionnaire all that the applicants’ elibe said to have-doné 
was that they: exercised their option provisionally and being entitled to a final 
choice within six months of the transfer of powér and having exercised that final 
choice: they automatically became employees of thé Central Railway. Consi- 
derable stress was laid on the following wo : ‘Provisional choice now exercised 
will not in any way prejudice the employee’s ‘seniority or other conditions of ser- 
vice” and also on the words: “‘Kmployees who are unable to make up their minds 
finally within this period should fill in the form’ provisionally, asa further o 

rtunity will be afforded to them to make a final choice within six months from the 
Nate of tranafét of power” in thé Notification. ~The ‘question’ that arises for my 
determination as I have already indicated is one of ‘construction of the notification 
and the terms and conditions of service as modifed or “altered” by ‘the covenants 
introduced by the Notification and the questionnaire., 

In opposition to the rule it was strentdusly urged by Mr. Parpia, learned. counsel 
for respondent No. 1, that on a proper construction. of the notification and the 
questionnaire- the applicants. ould not be regarded | to h =. the position’, of the 
employees the moment, they exercised their final ‘choice. ; ion, was that. 
only an assurance.was given tothe applicants that if they o] re-transf 
to the Rest of India an Sobor aiby youulbe aid ifthe opted tre transfered 
they would in due course be absorbed in the service of the Central Railway. The 
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substance of the argument was. that. conferring a final choice -on-the applicants 
did not create i in ‘them any right of election nor was the exercise of the choice tants- 
mount to an exercise of an option ihsthe strict sense in which that word is under- 
stood in law. “As-I understood the argument of learned: counsel, it amounted to 
this: This was an arrangement of a complex ‘character partly. legal and partly 
honorary and the assurance to absorb the workmen in service. was no more than 
an honorary part of the arrangement and was left to the honour of thé. parties. 
I find m unable to accept this argument: nor am I able to accept the construc- 
tion songh#@o be placed on the notification and the.questionnaire by learned coun- 
sel on of respondent No. 1. This in my judgment is clearly a case of-an 
option to be exercised provisionally, or, if I may 80 call it, a double option. , But 
an option it was and an. opion it did remain. The argument that a unilateral 
act on mepa of the applicants, by the exercise of their choice, cannot automa- 
tically in an agreement of employment between -the railway and the appli- 
cants must in my judgment be dismissed as untenable. 

- Now, when an option is given, usually the result depends on a Gilarte act of 
one party. Such for instance is the case of a contract where one party has an 
option by the exercise of which the other party becomes bound to perform his 
pe In such a case once the option is exercised, contractual rights and obligations 

ow on the performance of the unilateral act and the objection of lack of consent 
or mutuality is nécessarily precluded. It is well-settled law that coming into 
existence of any particular right or obligation may be deferred to a future date or 
rendered contingent on a future event which may well be the unilateral act of one 
of the oa parties. Until that time it may be contingent, but when the 
event occurs or the unilateral act is done, the right or obligation becomes valid 
and binding and the law will uphold the contract. The principle underlyjng this 
is certum est cuod certum reddi potest; by which I understand—that which can be 
rendered certain is sufficiently certain. This maxim which sets forth a rule.of 
logic as well as of law is iarly applicable in construing a written instrument, 

e principle of this indubitably app lies to the case before me. Obviously there 
is” orl an element of election or selection in an-option. The contract gives a 

orm an election, and the moment the election is duly exercised, it 
ee foblgations i in the same way as under an ordinary agreement by consensus 
of parties. The option under consideration in fact creates an alternative cọve- 
nant. And when a right is given to the effect that the exercise of the option 
shall be provisional during a ‘stated period, ‘there is in reality a double option. 
In such a case‘ when the option is exercised provisionally, the right may be said to 
remain in suspense during the inte um, and it woul bethe final éxercise of the 
option which would be the matter to be regarded. The final exercise of the option 
creates the contemplated relation, and it is not disputable that when the final 
option is duly exercised, a. contract. of the nature in contemplation immediately 
arises. -Of course any matter which by ‘the terms of the option is made condition 
pr recedent .to its exercise must be strictly observed. The co yence of their 
al choice exercised by the petitioners in favour of ultimately serving the Railway 
_in the Rest of India in my ju ent was that the petitioners were during the period 
in question employees:of the Railway.and as such entitled to: prefer. their applica- 
tions under the Payment of Wages S Ait. Respondent No. 2 was in my opinion 
bound to entertain the applications and was in error in dismissing the same on 
the plea of absence of j iction. 

Tt is les ossiblé to view the matter from a- sdlightly different angle. What the 

arties did was to render the continuance of contract of employment conditional 

y express words of condition. -In such-a.case' the Court must rely on the construc- 
tion of the terms governing the intention of the contracting parties. The words 
used in the case before me read as a whole lead to only one conclusion and itis- that 
the continuance or existence of the relation of employer and employee was to be a 
matter solely Within the election of the employee- and he was not merely given a 
single option, but more than that, a right.to exercise that option provisionally, 
the lotus ‘poentientyae. aH slong remaining -| jn the-employee. My decision must rest 
on a neat point. of construction. _As J. read the notification it amounts, | to this: 
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“You are in'my employment. I give you an option to serve me, or X; if you kre 
unable to make up your mind finally and irrevocably within the given time, I 
give- you a right -to ‘decide provisiona_ly ; and if within six months of your first 
choice to serve X you change your mind and decide to serve me, you. will have the 
ight to so express your choice, and an.vour doing so you will become my employee.”’ 
This clearly is a case of provisional se_ection or election. Election is when a per- 
son is left to his own free will to take or do one thing or another which he pleases. 
It is more frequently applied: to the choosing between two rights by a n who 
derives one of them under an instrumeat n EA ihtention ara is implied 
by a Court of law or in equity that he should not.enjoy both. But aflong as the 
party-on whom the right to elect is conferred exercises the same in terms of the 
alternative covenants the choice remains his and the result would be controlled by 
his decision based on his own free will to take or do one thing or another.which he 
leases. The moment his election is finally made, legal relations contemplated 
between the partics come into existence. I am aware that these are considera- 
tions more appropriate to a case inviting the application of the equitable doctrine 
of election, but I have referred to them because the considerations that arise in the 
case before mé are in some respects-aralogous to & case of provisional election. I 
prefer, however, to treat the case as-ome Gf provisidaal choice or. selection in a mat- 
ter of option given to a party by express terms of a contract. Considered from 
both the aspects the t is the sam2. The crux of the matter is, and must re- 
main, one of construction. All thes considerations are in my judgment suf- 
ficient as pointing to the conclusion already arrived at by me on the question of 
jurisdiction. - ; 

Then was raised in a bold form a question which I hold to have been well-settled. 
In his usual persuasive manner Mr. Perpia urged that the very factum of employ- 
ment was denied by the railway and no jurisdiction was conferred on the Authority 
by s. 15 of the Payment of Wages Act to decide this question. Emphasis was 
also laid on the fact that admittedly no actual service was rendered by the peti- 
tioners during the period for which they claimed wages. It was also stressed that 
jurisdiction can only be conferred expressly by statute. Now, it is true that I am 
dealing with the jurisdiction of a special tribunal created under.an Act and such 
Jurisdiction cannot be inferred by implication. It is well-established that jurisdic- 
tion of a special tribunal must have been expressly conferred because it takes away 
the ordinary jurisdiction of municipal Courts. It is equally well-established under 
the Payment of W Act that s. 18 of the Act must be strictly construed. A 
plain reading of s. 15 indicates that the jurisdiction is limited to (1) all claims arising 
out of deductions from wages and Œ delay in payment of wages. Itis not neces- 
sary, however, that the claim must be in respect of wages earned by actually render- 
ing service. The case of an employer who prevents the employee from carrying 
out his part of the contract is equally covered by the detinition of ‘‘wages’’ in the 
Act, if the relation of employer and employee 18 proved to subsist. in. it is 
well-established that it is open to the authority under the Payment of Wages Act, 
in’ order to decide what sums are payable as wages, to determine whether a person 
has been employed or not, because tke question of contract of employment can 
only arise if. there was at the relevant time a subsisting contract of employment. 
The meré denial by dn employer of the factum of employment cannot oust the 
jurisdiction of the Authority. It is clear from the facts set out at the commence- 
ment of this judgment that the petitioners after they exercised their final choice 
were all along during the interregnum ready and willing to work for the railwa 
authorities who did not, however, issae any directions or orders in that behal. 
And if-the workmen reported themselv2s for duty and the relation of employer and 
employee had. mabest d as held by me, their claim for wages was clearly within the 
purview of-s. 15 of the Act, and respondent No. 2 was bound to entertain their 
application under that section. Respondent No. 2 in dismissing the applications 
of the petitioners on the plea by way of demurrer was in error and in effect ab- 
dicated-jurisdiction which> was vested in him. 

In opposition to the rule it was next argued by Mr. Parpia that no writ should. 
issue im the predent case because the petitioners have rushed to this Court without 
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availing of the remedy by way of an appeal open to them-under the ‘Payment of 
Wages Act.- It was urged that under 8. 17 of thé Act an appeal was competent 
and the petitioners were bound to prefer an appeal before asking this Court for 
the prerogative writ by way of certiorari. “Section 17 of the Act is as under :— 
“17. Appeal—{1) An appeal against a directon made under sub-section (3) or sub-section 
(4) of section 15 may be preferred, within thirty days of the dafe on which the direstion was made, 
in a Presidency-town before the Court of Small Causes ‘and elsewhere before the District Court— 
(a) by an employer or othér person responsible for the payment of wages under section 8, 
if the total sum directed to be paid by way of wages and compensation exceeds three hundred 
rupees, or 2 

(6) by an employed person, if the total amount of wages claimed to have been withheld 
from him or from the unpaid group to which’ he belonged exceeds fifty rupees, or mee 

(c) by any person directed to pay a penalty under sub-section (£) of section 15. . 

(2) Save as provided: in sub-section (1), any direction made under sub-section (8) or sub- 
section (4) shall be final.” 
Section 17 thus in express terms confines the jurisdiction of the appellate Court 
mentioned in the section to directions made by the Authority under sub-s. (3) and 
sub-s.(4) of s. 15 of the Act and it will be sufficient to state only those provisions 
of that section which are material for the disposal of the question under considera- 
tion. They are as follows :— : 

“15. Claims arising out of deductions from wages or delay in payment of wages and penalty 
Jor malicious or vewatious claims :—(1) The State Government may, by notification in the Offclal 
Gaxette, appoint any Commissioner for Workmen’s Compensation or other officer with experience 
as a Judge of a Civil Court or as a stipendiary Magistrate to be the authority to hear and decide 

- for any specified area all claims arising out of deductions from the wages, or delay in payment of 

the wages of persons employed or paid. aves 

(2) Where contrary to the provisions of this Act any deduction has been made from the 
wages of an employed person, or any payment of wages has been delayed, such person himself, 
or any legal practitioner or any official of a registered trade union authorised in writing to act 
on his behalf, or any Inspector under this Act, or any other person acting with the permission of 
the authority appointed under sub-s. (1), may apply to such authority for a direction under 
sub-section (3). 2 

Provided that every such application shall be presented within şłx months from the date on 
Which the deduction from wages was made or from the date on whioh the payment of the wages 
was due to be made, as the case may be: - 

. Provided farther that any application may be admitted after the said period of six months 
when the applicant satisfies the authority that he had sufficient cause for not making the appli- 
cation within such period. z 

(3) When any application under sub-section (3) is entertained, the authority shall hear 
tho applicant and the employer or other person responsible for the payment of wages under section 
3 or give them an opportunity of being heard, and, after such further inquiry (if any) as may be 
necessary, may, without prejudice to any other penalty to which such employer or other person 
is liable under this Act, direct the refund to the employed person, of the amount deducted, 
or the payment of the delayed wages, together with payment of such compensation as the authority 
may think fit, not exceeding ten times the amount deducted in the former case and not exoceding 
ten rupees in the latter : ” . i 
Now, it is clear from the language of the material parts of the two relevant sections 
set out above that only a limited right of appeal is given to the parties’ ieved 
by the directions given by the Authority. Mr, Parpia, learned counsel for res- 
pondent No. 1, argued that an appeal lies under 8.17 in every case where a direc- 
tion is given allowing or disallowing a claim for wages made by an employee 
under s. 15. Learned counsel relied on the following observations of Weston J. 
in Md Haji Umar v. Diol. Supdt. N. W. Ry. (p. 192) : 

“The present appeal ts under cl. (b) of sab». (J), (of s. 17) and under this clause the right 

g of appeal depends on the monetary value of the claim and not on any finding of the trial court. 
Tt aaay be that the section lends itself to exaggeration of claims for the purpose of making any, 
orders passed thereon appealable, but the meahing of the clause is cledr and the objection án the 
first ground must fail. As for the second ground, cL (e) of sub-a. (Ú of s. 17 provides for an appeal 
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from an order under sub-s. (£) of s. 15. Clause (a) of the same sub-section deals with the right 
of appeal by the employer or other person responsible for the payment of wages, and tt is ol. (b) 
which provides for a ight of an appeal by an employed person. Now any direction under sub-s.(3) 


only if he has obtained an order allowing a part of claim, and to have no right of appeal if his 
claim has been rejected in toto however lerge it may have been. I have no doubt whatever 
that the Legislature did not intend such a result, and that the word ‘direction’ in s. 17 should 
be taken to include a refusal to make a diection. The preliminary objections to the appeal 
therefore fail,” ; 

I am in respectful agreement with the view expressed by Weston J. Mr. Parpia’s 
argument ran that the order passed by the Authority Aami the applications 
of the petitioners was tantamount to disallowing the claims preferred before him 
by the petitioners. It was suggested that in deciding whether any wages could be 
claimed by the petitioners the Authority had of necessity to consider whether he 
was empowered to entertain the claims. This could have been a legitimate argu- 
ment if the question of jurisdiction could be considered under sub-s. (3) ofs.15. But 
as I read the section, the question af jurisdiction has to be considered under sub- 
ss. (I) and (2) and not under sub-s. (5) of s. 15. Sub-section (3) only comes into 
operation at a later stage of the proceedings and deals with the when the 
apparo are to be heard, which can only mean heard on merits. e questions 
whether there is jurisdiction in the Authority to entertain the applications, and 
whether the applications are in time, are questions which arise at a stage antece- 
dent to the hearing. The argument on behalf of the respondents ignores 
some material words of the section and there is a fallacy underlying the submission. 
_ An appeal is an offspring of statute. No authority is needed for the proposition 
and it has always been regarded as a sound principle that unless a right of appeal is 
clearly conferred by statute, it does not exist. While the litigant has, independently 
of any statute, an inherent right to institute a suit of a civil nature in the municipal 
Courts, he has no such right of appeal unless it has been expressly conferred. 
There is both principle and authority for the pro ition, that rights of appeal are 
not matters of mere procedure but on the other hand are substantive rights which 
can only be expressly given by the Legislature. Having regard to all these consi- 
derations and the principle that s. 17 confers a special right of appeal against the 
directions given by a special tribunal, I am of the opinion that a very limited 
jurisdiction by way of appeal has been given under 8. 17 of the Act and 'that section 
must be strictly construed. 

` The directions envisaged by sub-s. (3) of a. 15 can only be given when an appli- 
cation under sub-s. (2) of that section. is ‘‘entertained”’ by the Authority. Sub-sec- 
tion (8) isin express terms so stated. Lay Unrate of the present petitioners were 
not heard on the merits but were dismi in limine. Now, a Court which from a 
real or supposed defect of jurisdiction or other cause of a like nature rejects an 
application on the dirediold on a preliminary objection cannot be said to entertain 
it. The question of allowing, or disallowing, a claim under s. 15 arises only when 
the application is entertained, i.e. when the Authority holds that he has jurisdiction 
to entertain the same, and try it on merits. It is extremely difficult for me to see 
how ‘it can be said that an order dismissing a claim on the ground of absence of 
jurisdiction can be said to be a direction under sub-s.(3). But a ‘direction’ is what 
s. 17 of the Act specifically eae It is only in cases falling within the ambit of 
sub-ss. (3) and D of s. 18 and a direction given under that section that a right of 
~- appeal ‘been conferred by the statute. The words ‘An appeal against a 
direction made under sub-s. (3) or sub-s. (4) of s. 15 may be preferred...” at the 
_ very commencement of s. 17 in express and implicit terms confine the right to ap 
only against some direction given by the Authority and not any order made by him 
under those sub-sections. ere must, therefore, be some direction either enon! 
the claim in whole or in part or disallowing the claimor a partof it on merits an 


~ 1954.] 0. 8. LAL V. SHAIKH BADSHAH (0.0:3.)}—Desai J. 867 


then only there is the right of appeal. Somewhat analogous considerations arose 
in Prem Narayan Amritlal v. D. T. M., Bhusavall, where the question that the 
Appeal Court was called upon to decide was whether an appeal lay under s. 17% 
o Act from an order.made by the Authority under a. 15(2) of the Act condoni 
delay in making the application. After considering the scheme of the Aet anid 
the used in ss. 15 and 17 my ‘Lord the Chief Justice observed as follows 
(p. 787) : f 


- “In this oase the Authority in ordering the employer to make payment to the employes 
of wages for the period during whioh the employee was suspended, undoubtedly made a direction 
under sub-a. (3) of s. 15 and the employer had the right of appeal to the District Court in respect 
of that direction under s. 17. But the question that has got to be considered is whether in 
the appeal against the direction of the Authority under sub-s. (3) of s. 15 the District Court had 
jurisdiction to oonsider the order made by the Authority condoning delay. There can be no 
doubt that the order of condonation which the Authority is authorised to. make is an order made 
under sub-s. (2) of s. 15. and not under sub-s. (3) of s. 15. Sub-section (3) onty comes into play 
when any application under sub-s. (2) is entertained, and an appHoation under sub-s. (2) can 
only be entertained if it is either within the statutory period of six months, in which case the 
employee has a statutory right to have his application heard, or if it is beyond the period of six 
montha,,ft is admitted by the order of the Authority condoning the delay. The Authority is 
not competent to entertain the application at all unless it has condoned the delay if it is filed 
beyond stx months, Mr. Baptista has contended that sub-s. (3) provides for the Authority 
hearing the applicant and the employer and gtving them an opportunity of being heard, and 
Mr. Baptista says that this applies not only to the merits of the application, but also to the 
merits of thé condonation of delay. In my opinion, that contention is entirely untenable. It is 
olear that what sub-s. (3) contemplates is hearing the applicant and the employer and giving 
them an‘opportunity of being heard with regard to the merits of the application, because it is 
only after the application is entertained that the question arises of hearing the applicant and the 
employer or giving them an opportunity of being heerd, and as I have already pointed out, no 
application oan be entertained if it is beyond time unless the delay has already been condoned. 
Therefore, no order of the Authority condoning delay can ever fall under sub-s. (3) of s. 15. It 
can never be a direction under that sub-section contemplated by s. 17. If it is not a direction 
under sub-s. (3) but is an order under sub-s. (2), then no appeal lies from such an order. It is 
suggested that in giving a direction under sub-s. (8) the Authority may consider the question of 
limitation on merits, and if the Authority considers the question of limitation on merits, the 
appellate Authority would have the jurisdiction to decide whether the direction was properly 
made, and in so deciding it may also consider the question of limitation. This would be a valid 
argument if the question of limitation could be considered under sub-s. (3), but as I have already 
pointed out,the stage at which the question of limitation can be considered is a stage which is 
antecedent to the hearing contemplated by sub-s. (8). The question of limitation must be 
finally disposed of under sub-s. ($) before the Authority launches upon the hearing provided for 
under sub-s. (3).” 

I am in respectful and dutiful. agreement with the views clearly expressed by the 
learned Chief Justice. It seems clear to me that what sub-s.’(3) contemplates is 
hearing the application on merits, and no application can be entertained if it is be- 
yond time unless the delay is condoned. fortiori sub-s. (3) ere pares only 
such an application as is within the ambit of that sub-section. That the decision 
was right or erroneous makes no difference to the right of appeal, because the right 
is given for an appeal only on merits against the direction given by the Authority 
ani ie stage when the question of jurisdiction ean be considered i «stage which 2 
antecedent to the hearing contemplated by sub-s. (3). The question of jurisdiction 
must be finally di of before the Authority launches upon the hearing pro- 
vided for under sub-s. (3): The conclusion I have reached, therefore, is that no 
right of appeal is conferred by s. 17 of the Payment of Wages Act against an order 
dismissing an application on the ground of absence of jurisdiction. A somewhat 
similar view was taken by the Calcutta High Court in Rajendranath v. oe 
F. M. C. Co. Lid.,* where the Authority under the Payment of Wages Act had dis- 
missed an application relating to a claim by a workman for wages on the ground, 
that,the application was not maintainable. The question that arose for considera- 
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tion was whether an appeal lay under s. 17 of the Act against the order of ii tee 
_The contention urged on behalf of the yorkman that an appeal did lie under that 


a section was negatived by the Court. . 

Moreover, it is possible to view the matter from another aspect of the case, and 
this is on the assumption that the view taken by me above as'to the construction 
of s. 17 is erroneous. There is some conflict of judicial decisions on the scope and 
ambit of sub-s.(3) of s. 15 of the Act. The correctness of the view expressed by 
Weston J. in the decision relied upon by Mr. Parpia, and already refe: toby me, 
was questioned in a decision of the Allahabad High Court in Khema Nand 
v. East Indian Railway! where it was okserved as follows (p. 244) : 

4... \I have great doubt myself as to whether when there has been a trial on the merits 
and no one has been directed to make any payment to the other side any appeal lies... .”” 
Respectfully I am unable to agree with this view and prefer to take the view ex- 
pressed by Weston J. in the decision cf the Sind Court. Itisa well-known can- 
on of construction that if, as is often the case, an enactment is i 

‘mfortamately expressed in such language that it leaves it quite open, with regard to 
tts form of expression as much to the one interpretation as to the other... .and if it appears that 
one of these constructions}will do infustice, and zhe other will avoid that injustice {tt is the bounden 
duty of the Court to adopt the second, and mt to adopt the first, of these constructions.” 
However difficult it may be to put a perfectly logical construction upon a statute, 
a Court of Justice is bound to construe ıt, and, as far as it can, to mabe it available 
for carrying out the objects of the Legislature and for doing justice between the 
parties for which alone it exists. The rule is not peculiar to any particular type 
of ee ands and is applicable with all the greater force in case of beneficient legisla- 

tion like the Payment of Wages Act. In such a case it is often incumbent on the 
Court to adopt exposition ex visceribus actus and as far as permissible to expound 
the statute not according to the letter but according to the meaning and spirit 
of it. The view I take of the matteris that the word direction in sub-s. (3) of s. 15 
means any order allowing or disall wholly or partially any claim for wages 
after considering the merits of the case. I have, however, pe foes | to the Allahabad 
decision to point out that when the present petition was preferred to this Court 
there was no decision of this High Court on the point and there was divergence of 
judicial opinion on the subject as already stated by me. Now, it is an indubitable 
proposition that the prerogative writ by way of certiorari will not ordinarily issue 
where the petitioners have another eqaally efficacious remedy open to them under 
the law applicable to the case. But his is not an absolute rule. The existence 
of an adequate legal remedy, e.g. by way of an appeal is not an absolute bar to 
the issue of a prerogative writ. The rule cannot in my judgment be enforced 
particularly when doubt has been thrown by decisions of the Courts on the exis- 
tence of the very right of appeal or were the alleged right of appeal has been con- 
ferred by the Legislature in e couched in words which are obscure or capa- 
ble of more than ope import, for in such a case it can hardly be said that there was 
another equally efficacious or adequate legal remedy open to the petitioners. 
As, however, no argument was advanced before me from this aspect of the case, it is 
not necessary for me to discuss the question in any detail. The very object of the 
writ of certiorari is to.render more sure and speedy justice and it is the bounden 
duty of the Court-where ends of justice require-albeit within the four corners of the 
leading principles which may now be ed as well laid down—to see that com- 
plete and effectual justice is done without allowing a technicality of the nature 
under consideration to prevail when -here is some real element of uncertainty or 
doubt about the existence of the very right of appeal.- The present contention 

‘on behalf of respondent No. 1 must, therefore, be negatived. . 

ere remains for consideration one more argument urged on behalf of respondent 

No. 1. It was urged by Mr. Parpia that the petitioners were guilty of laches as 

they had failed to'take ee stepe to realise their alleged claims which if at all 

accrued to them in 1948. , delay in matters of prerogative writs is a matter to 

be seriously taken into consideration, and the argument would have been valid if 

the delay had not been accounted far by the petitioners. But the petitioners were 
so eT 194g. L R. ALLf248, 
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all along’ making representations to the railway autjioritjes and the plea of delay 
and limitation was strenuously pressed. before the Authority; who, however, was of 
the opinion that in the case of the applications before him the delay should be con-. 
don The present contention, ‘therefore, loses ‘much,of its force in view of the 
decision on the point given by the Authority. Writs of certiorari or mandamus 
when they are issued in respect of anything done by inferior Courts being prero- 
gative.in character and being directly-ot indirectly peremptory and final commands 
although discretionary must be issued to enforce clear legal rights and to compel 
Courts to take jurisdiction or to proceed in the exercise. of theirjjurisdiction, with 
a view to ensuring speedy, effective and complete justice, Moreover, the delay 
that ig fatal is such delay as disentitles a petitioner to the discretionary powers 
being exercised in his favour, and’ has to be considered on equitable grounds. 
Again the delay, that has to be considered in a matter of the nature under discussion 
is really delay, if any, after the date of the order passed by the Authority dismissing 
the applications on demurrer. There is not even a suggestion that there was any 
delay in the matter of the filing of the present petition after the impugned order 
was passed by the Authority. The present contention, therefore, l on behalf 
of respondent No. 1, must also be negatived. — ; . 

The result, therefore, is that the Authority under the Payment of W Act 
had jurisdiction and was bound to entertain the applications preferred by the 
petitioners under the Act. Therefore, his order must be corrected by a writ of 
certiorari, and: an appropriate direction directing him to proceed with the applica- 
tions on merits. e rule will be made absolute and respondent No. 1 will pay the 
petitioners’ costs of the petition. Having regard to the fact that the hearing of 
the rule went on before mé for seven hours, and the fact that the gat at poke, 
costs of the petitioners come to Rs. 580, I think that the fair order for costs should 
be that respondent No. 1 should pay Rs. 1,000 as the petitioners’ costs of this 
petition. ; - . 

The works manager of the Railway appealed to the High Court. 


i ale for the appellant. SAU VRE: i 
Danial Latifi, with N. M. Shanbhag and D. S. Nargolkar, for the respondents. 
Baptista. The respondents’ petition ought-to have been dismissed by the High 
Court'on the ground that they had an alternative remedy by way of ap under 
8. 17 of the Payment of Wages Act. The Authority when rejecting the n- 
dents” application was SEE under s. 15(3)-because he had already condoned the 
delay in presenting the application under the proviso to s5. 18(2) of the Act. Sub- 
sequent po ater before the Authority must be considered to be proceedings 
under s. 15(8) and hence appealable. The lower Court was inconsistent in accepting 
Weston J.’s view in Md. Haji Umar v. Diol. Supdt., N. W. Ry. while holding in the’ 
present case that the Authority’s refusal to make a direction was non-appealable.' 
As regards the merits of the case the true construction of cl; (2) of the Notification 
is not that seniority and other conditions of service were guaranteed to respondents 
in their Indian employment. The Notification-merely gave an assurance to the: 
respondents that if they went to serve in Pakistan, then their seniority and -other- 
conditions of service would not be prejudiced there. In any event the lower Court 
- was wrong in the effect it ascribed to the exercise of the option by the ndents. 
This did not-automatically restore the respondents to the service of Indian 
Railway. At best the alleged breach of the assurance 'by the Indian ‘Railway 
authorities would give rise to a right to sue for damages for breach of contract and 
not for wages. On this ground the petition should have been dismissed. 
Laifi was not called upon. > : O Wa 


Cnaara C, J. This is an appeal from a judgment of Mr. Justice Desai who on a 
oe eae | the respondents held that the Authority under the.Payment of 
ages Act jurisdiction to entertain the application made by them and his 
order dismissing the application on the ground of want of jurisdiction was an er- 
roneous order. ' i 
1 [1941] A. L R. Sind 191. 
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The facts briefly are that the petition=rs were servants in the G. I. P. Railway | 


prior to June 1947 and under a notification issued by the railway authorities,- to 
which attention will bé drawn presently, they -provisionally opted -for Pakistan 
and they went to-Pakistan in June 1947. They returned to India on Febrilary” 
10, 1948, and reported ‘themselves for service to the Railway Authority.’ They 
were ultimately absorbed in the Railway service on May 1, 1948. They then‘claim- 
ed their wages from February 10, 1948, to May: 1,1948, and the Railway Authority's 
contention was that they were'entitled to wages only from May 1, 1948, and not- 
for any earlier period.. -They thereupon presented various applications for pay-- 
ment of wages which according to them had been wrongfully withheld. THe ap- 


plications were beyond time ; the delay was condoned by the Authority ; he heard ' 


the applications on the preliminary issu2 whether he had jurisdiction to ehtertain 
them, and: he came to the conclusion. that the claim of the respondents was -for 
compensation and not for wages and therefore he had no jarisdiction. ' co 
Now, the first contention urged by Mr. Baptista is that the petition is not main-’ 
tainable inasmuch as the respondents Fad the right of appeal under s.-17' of the 
Act. Section 17 confers a right of appeal against a direction made under sub- 
s. (3) or sub-s. (4) of s. 18, and the right is given to the employer, if the total sum ° 
directed to be paid by way of wages and compensation exceeds three ‘hundred 
3, and it is given to an employee if the total amount of wages claimed to have 
been withheld from him exceeds zupees. Therefore, the right of appeal is 
against a direction,’ whether it is e under sub-s. (8) or'sub-s. (£) of s. 18. in ` 
this case we are not concerned with sw-s. (£) of s. 15, dnd the only question on 
this aspect of the case’ that arises for our determination is whether the order made ' 
by the Authority was-a direction under sub-s. (3) of s: 15. ing to 8.°15, sub-, 
s. (1) deals with the jurisdiction of the authority to be appointed and his authority’ 
is to deal with all'claims arising out of deductions from the wages, or delay in Se 
ment of the wages, of persons employed or paid in the area mentioned in that sub-. 
section. Then sub-s. (2) gives the right to an employed person to make an applica- 
tion where a deduction has been made from his wages, or the payment of wages has 
been delayed. Then the first proviso. to sub-s. (2) provides ke the period of limi- 
tation within which the application is ta be made, and the second proviso gives the 
wer to the authority to admit an application after the period of limitation. 
en comes sub-s, (8):and the opening words of that sub-section are “When any: 
application under’ sub-s. (2) is entertained’’, and then the sub-section goes on to 
provide how the application is to be heard by the authority, and the concluding 


words are i 5 


the payment of the delayed wages, together with the payment of such compensation as the 
amthority may think fit, not exceeding ten times the amount deducted in the former case and 
exceeding ten rupees in the latter.” 


The contention of. Mr. Baptista is that after the delay had been condoned by the 


authority, the application was entertaned, and the order made by the Authority | 
is a direction under’ sub-s. (3) of s. 15 -hat the employee is not entitled to wages, 
and that direction is subject to appeal under s. 17. We think Mr. Baptista is right, 
on the authorities that the right of appeal which is conferred is, not limited to a 
case where the authority gives a direction to the employer, to pay an amount, to 
the‘employed person. The right of appeal would also arise if the authority refuses 
to give a direction in. the sense that he holds on the merits of the ap lication _ 
that the employee is not entitled to eny amount ; „in other words, he dismisses , 
the application of the employee after considering the merits of his case. But 
what-is really urged by Mr. Baptista -s that even when the Authority holds that 
the employee is not entitled to any relief, not on the ground that he has no case 
on merits, but on the ground that he has no jurisdiction to entertain the application, 
it amounts to a refusal to give a direction which is subject to a under s: 17. , 
We are unable to accept. that contension. It has been ened y Mr. Baptista. 


that ‘the expression “entertain” used in sub-s.-(3) is used in its technical sense, 


and that once the authority has come to the conclusion that delay should be . 


condoned and puts the application formally .on file, it is entertained by him. ` 


I 
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On the other hand, the view taken by the learned Judge below is that an application 
is only entertained when the Court has jurisdiction'to hear that application, and 
therefore an order with regard to jurisdiction is passed under sub-s. (2) and not 
under sub-s. (3). In our opinion it is strictly ‘unnecessary: to ‘consider that aspect 
of the tase, though it may be pointed out that a plea as to jurisdiction may be 
taken at any stage, and if a Court or authority has no jurisdiction, even the fact 
that a party does not raise the plea of jurisdiction will not confer jurisdiction upon 
that Court or authority. But even assuming that Mr. Baptista is right, cade in 
this particular case the application was entertained after. the delay been con- 
doned, it is not mere entertaining an application that is sufficient for the purpose 
of deciding the question as to whether ths ight of appeal had ensued to the em- 
ployee or not. order that an employee should have a right of appeal under 
8. 17, not only must the petition be entertained, but there must be a refusal to 
give a direction on the merits of the application. Therefore, two conditions are 
necessary and not one in order to give rise to the right of appeal under s. 17. In 
this case only one condition was satisfied, assuming Mr. tista is right as to 
the argument with regard to the expression ‘‘entertained.” The Authority 
entertained the application. Having entertained it, the ‘Authority did not proceed 
to dispose of it on merits, but held that he had no jurisdiction to dispose of the 
application. It is impossible to accept the contention that because the application 
was entertained for the purpose of determining the preliminary issue as to jurisdic- 
tion, the decision of the Authority that he had no jurisdiction was tantamount 
to refusal to give a direction on merits. Therefore, it is clear that in this icular ` 
case as the Authority refused to assume jurisdiction and refused to deal with the 
respondents’ application on merits, the only remedy they had was to come to this 
Court on a petition to compel the Authority to assume Jurisdiction and dispose 
of the application of the respondents on merits. They had no right to appeal 
under s. 17 as there was no decision on merits which they could ap against. 

Turning to the merits of the matter, the jurisdiction under which the respondents 
claim the wages is, in our opinion, capable only of one construction, The notifica- 
tion gives the option to the employees of the Railway Company of ing in the 
future Pakistan State or in the rest of India, and it provides that option should be 
exercised before June 80, 1947. It then goes on to say : 

“Employees who are unable to make up their minds finally within this period, should fill 
in the form provisionally, as a further opportunity will be afforded to them to make a final choice 
within six months from the date of transfer of power.” 

And cl. 2 of the notification provides : Í 

“It should be clearly understood that the existing terms and conditions of service are 
guaranteed by the representatives of both the future Governments and that a provisional choice 
now exercised will not in any way prejudice the employee's seniority or other conditions of 
service.” 

Now, it is not disputed that in the answer to.the questionnaire which was submitted 
to these respondents they did not finally opt for Pakistan, but their choice was 
provisional, and they ultimately decided to come to India and serve the Railway 
Company in India, The first question that we have to consider is, what was the 
position of these respondents during the period they were in Pakistan? Did 
they cease to be in the service of the Railway Company or their rights as employees 
were merely suspended during that interregnum. It is clear from the fact that 
the Railway Company guaranteed to these employees their seniority and other 
conditions of ing that the respondents did not cease to be in the service of the 
Railway Company during the period when a right was given to them to think over 
their own ition and ultimately decide. e relationship of employer and 
employee dia not cease, that angled 3 was merely suspended, and as soon as 
the option was exercised by the ents, the suspension came to an end and 
the employees became entitled to all the conditions and Tights of service with the 
Railway Company. It is true that the option was unilateral, but that was the 
whole object of the notification. Once that unilateral option was exercised by 
the employee, it was not open to the employer to say: ‘Although I gave you 
the option, although I guaranteed you your conditions of service, now that you have 
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exercised that optior I will not take you in my seryice or I will not pay you the 
wages although you are ready and willing to serve.” That is exactly the attitude 
taken up by.the Railway Company. It is not suggested-that the respondents. 
were not ready and willing to render services from February 10,1948. The attitude 
taken up by the Railway Company is that although the respondents were ready 
and willing, it was left to their owr discretion when they should-employ them and 
from what date they should pay for their services. If this attitude is justified, 
then the assurance given to the odents was meaningless and was not worth 
the paper on which it was niren Me Baptista contends that under cl. 2 of 
the notification the seniority. and conditions of service were not guaranteed by 
the Railway Company in India, but an assurance was given to guarantee. their. 
seniority and other conditions of service in case they were absorbed by Pakistan. 
It-is difficult to understand ‘how such an interpretation is possible. They were 
not concerned with Pakistan. The Railway Company were concerned with the 
terms of service of their own’ employees in Tadiay and as these respondents were 
serving .in India before partition, they were concerned with what rights they 
should saf as far as their employees were concerned, and inasmuch as the: 
employees did not make their final choice in favour of Pakistan and inasmuch as 
a locus poenitentiae was given to the respondents, the Railway Co. guaranteed 
to them their seniority and other conditions of service provided within tbe time: 
indicated in the notification they made their final choice in favour of India, and 
inasmuch as the respondents made their choice in favour of India and reported’ 
themselves for service, the Railway Company became liable to pay their wages. 

Mr. Baptista further es that at best this is merely a case of a breach of 
undertaking on the part of the Railway Company and it may give a right to the 
respondents to sue for damages or compensstion and not for wages. Now, a 
question of damages or compensation would only arise provided the ndents 
had ceased to be in the service of the Railway Company, and when they were 
absorbed, they were. being re-employed. But it is clear that there was no question 
of re-employing the respondents. They always continued to be in service, their 
service was temporarily suspended, ant their service was resumed as soon as they 
showed their readiness and beens eeu to offer their services to the Railway Com- 
pany. The question of a breach o ertaking would only arise on the assumption 
that the ndents were no longer in the service of the Railway Company and 
they were claiming to be in service. by reason of the undertaking given by the. 
Railway Company. In our opinion that is not the true position that arises under 
the notification. fa gto a : 

_ We are, therefore, of the opinion that the learned Judge Mr. Justice Desai was 
right in the view that he tock. The result is that the ap fails and must be 
dismissed with costs. fs a 

Appeal dismissed. 
Attorneys for appellant: Little & Co. : 
Attorneys for respondents: Pandia & Co. 


\ 
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_ ‘++ Before the Hon'ble Mr. M.C. Chagla, Chief Justice, and Mr. Justice Dixit. 
-PRAMOD C. BHAT v: RAI BAHADUR KANWAR RAJ. NATH.* : 
Administration of Eoacuee Property Act (XXXI of 1960), Secs. 12, 10, 9, 8(4); r- 14(i) (2) (4) (8)— 

Evacuee property leased by Custodian—Whether Custodian entitled to cancel lease—Mode of | 
- obtaining possession prescribed under s. 9° whether available to Custodian wnder s. 13(1}— 
Power of Custodian under a. 10 whether confined to measures with regard to evacuee property— 
Construction of statute—Rules made under statute when may be considered in construing statute 
—De of Court on concession made at bar when binding’ on Courts of co-ordinate furisdic- 
The power of the Custodian under s. 12 of the Administration of Evacuees Property Act, . 
1950, is not restricted to leases granted by the evacuees. His power extends to all lenses, 
the subject matter of which is evacuees property. If he grants a lease and by that lease 
he demises evacuee property, it is open to him to cancel thelease, provided he acts in the 
manner laid down under the rules framed under the Act. ; 
The evacuee property which is contemplated by_s. 12 of the Act is the subject matter of 
the lease and is the property which is demised under the lease. It is not material as to 
whether the right to enjoy that property is exercised independently and that right is not 
evacuee property. It is also immaterial as to whether the lease is granted by the Custodian 
or was granted by the evacuee, What is material is that there must be a lease under which 
evacuee property is held, and if there is such a lease, the power arises in the Custodian 
to terminate that lease. or 
Bejèi' Dadiba Bharucha v. P..R. Nayak! ond Aoharj Nath Vig v.R. V. Deshmukh," . 
differed from. ` A i i : 


B. C. Patel v. A. V. Patel,’ referred to. 

Section 12(3) of the Administration of Evacuees Property Act, 1950, merely refers to the 
mode prescribed under s. 9 of the Act of obtaining possession, and that mode can be availed 
of by the Custodian not only in cases falling under s. 8(4) of the Act but also in cases falling 
under s. 12(1) of the Act. canes ° : 

The power of the Custodian under s. 10 of the Administration of Evacuee Property Act, 
1950, is confined to taking necessary action with regard to evacuee property. It does not 
confer power upon him to take any measures with regard to property which is not evacuee 


Tf a rule goes beyond the scope of the authority conferred by a statute, then the rule would 
obviously be bad and the rule cannot extend the authority of an officer conferred upon 
bim by the Legislature. But in cases where there is ambiguity in the language used by the 
Legislature, or where more than one construction is possible, then the rule framed may 
help the Court in coming to the right conclusion as to the construction to be placed upon a 
particular provision in Jaw. f 

í Ex parte Wier: In'ro Wiert, referred to. 

Tn order that a decision of a Court on a concession made at the bar should be considered 
to be a binding decision and a decision which should bind Courts of co-ordinate jurisdiction, 
fo ec ae The first is that the concession must be necessary for the 

of the case. The other condition is that the Court must accept that concession 
and put its own imprimatur upon that concession and must accept that concession as the 
true statement of the law. - 
State v. Heman Alreja and Brij Narain v. Mangla Prasad’, referred to. 


Uspme a notification dated September 12, 1951, the properties of Ahmed 
Abdul Karim Bros., Ltd, were notified as evacuee properties and became vested 
in the Custodian of Evacuse Property, Bombay, (respondent). 

On August 30, 1952, the ndent entered into an agreement of lease with Rai 
Bahadur Kanwar Raj Nath and others (petitioners) in respect of some of the properties 
of Ahmed Abdul Karim Bros., Ltd., which had been declared to be evacuee 
properties and which consisted of three mills with bungalows and chawls attached 

‘Decided, April 18, 1954. O. C., J. Appeal 8 (1958) ©. C. J. Appeal No. 105 of 1952, 


No. 49 of 1954: Miscellaneous No. 55 of 1954 decided by Chagla C. J., and Shah J., on 
1 (1050) O. C. J. Miscellaneous No. 218 of February 20, 1958 (Unrep. - 


) 
1950, decided Shah J., on October 18, 1950. ` 4 (1871 ie rie dae 
[See. 58 Bom. L. R. 656]. 5 (1951) 58 Bom. L. R. 887. 
2 (1950) O. C. J. Miscellaneous No. 182 of 6 (1928) L. R. 51 L A. 129, 
1950, by Shah J., on September 20, - s.c. 26 Bom. L. R. 500. 


1950 (Unrep.) 
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thereto at Ambernath and a Bobbin Factory at Bombay. The agreement of lease 
provided that the petitioners should have a lease of these properties for a ‘period 
of five years. The other relevant terms of the lease were as follows :— 


the decision of the lessor shall be final... < 
f 4. The annual rent payable by the lessee to the lessor has been fixed at Rs. 6,00,000 (slx 
laos) inclusive of all rates, taxes and outgoings other than sanitary cess and electric and water 
charges payable in’ respeot of the demised premises, every part whereof shall be payable by the 
lessor. The same shall be paid by four quarterly instelments of Rs. 1,50,000 each payable in 
advance on or before the 80th day of each quarter. 

5. The lessees shall, within 89 days from the completion of valuation of all stocks of raw 
materials, unsold finished goods, stores, spare parts and other articles referred in the next suoceed- 
ing paragraph, deposit with the lessor a sum of Rs. 7,00,000 (rupees seven lacs) or furnish to the 
lessors a guarantee for the like amount by a Bank acceptable to the lessor as security for payment 
of the value thereof. i . 

6: Tho lessees shall purchase and the lessor shall sell to the lessees the stocks of raw materials, 
unsold finished goods, consumers’ stores, spare parts, cars and trucks and other moveables 
which, have already been vested in the lessor pursuant to the notification hereinabove recited, 
as also three Diesel Generating Sets purchased by the lessor, at an agreed price, and, in the event 
of difference on the question of the price of said goods or any part thereof, the price will be fixed 
through one or more experts who will be the representatives of a recognised mercantile associa- 


be purchased at oost... 
11. The lessees shall insure and keep insured the demised premises and the machinery lying 


therein, in the Joint names of the lessor and lessees, to their full insurable value with an Insurance 
Company or Companies acceptable to the lessor and shall punctually pay the premium or premia 
in respect thereof. The leasor shall bear half the cost of such Insurance ie 

24, In oase of any difference or disputes during the period of the lease or thereafter arising 
out of the interpretation of any of the clauses of this agreement or the Lease Deed when prepared 
or carrying out the said terms or pertaining to any matters directly or indirectly oonoerning the 
agreement and the lease, the same shall be referred to an arbitrator or arbitrators chosen by the 
parties by mutual consent. In the absence of such consent an impartial tribunal shall be ap- 
pointed by the Government of India, Minist?y of Rehabilitation, in consultation witli the lessees, 
for the settlement of such disputes, and the decislon of the said tribunal shall he binding on the 
parties. ` 

Pursuant to the agreement the petitioners entered into poaseasion of the demised 
properties on August 31, 1952. ` i 

On February 12, 1954, the respondent -issued a notice against the petitioners 
which was in the following terms :— 

Whereas you have generally failed to observe and fulfil most of the tmportant terms and 
conditions of the sald agreement of lease and in particular you have committed breaches of and 
violated the terms and conditions specified in the Schedule hereunder written. 

I, Shri P. C. Bhat, Custodian of Evacuee Property, Bombay, in exercise of the power vested 
in me by s. 12 of the Administration of Evaouee Property Act, 1980, read with sub-rules (2), (4), 
and (5) of r. 14 framed under the Administration of Evacuee Property Act, 1950, hereby give 
you notios to show cause on the 28nd day of February 1054 at 11 am. at the office of the Custodi- 
an at Bombay why the said agreement of lease should not be forthwith cancelled and terminated 
and you be evicted from the demised premises. Please take farther notice that on your failure 
to appear before me and show oause as required by this notice the matter will be decided ex-parts 
in your absence. 

For the purpose of preservation of the demised premises and the goods and stock-in-trade 
cto. tying in the demised premises I consider it necessary to give you the following directions and 
I call upon you to comply with the same :— 
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(1):» You are directed not to remove stocks of raw materials, finished goods, goods in process, 
stores, spare parts, and other moveables as well as books of account, documents, vouchers or, 
other papers or record relating to the affairs of the Mills, from any of the three Ambarnath Mills 
or the Bobbin Factory at Tardeo, Bombay or godowns or Offices at Bombay without the express 
permission in writing of the respective Inspectors posted by me at the said Mills Factory, godowns 
: (2). You are prohihited from ralsing any money on tbe security, of the stock of finished 
goods,, gpods in process, raw:materjals, stores or other, moveable property of the sald Mills or 
said factory, we sgt ca E ATE i i . 

(8) ‘You are directed to submit a daily report to the Custodian of all the transactions 
entered into by you including payments made and received by you in connection with the affairs 
of the mills and Bobbin factory from the date of this notice till the disposal of the proceedings. 

(4) You are directed to furnish to me in writing such information as may be required by 
me from time to time and you are further required to furnish to me information in writing re- 
garding (a) quality, (b) quantity, (e) nature, (d) approximate value and (e) place of storage of 
(i) raw materials, (4) finished goods and (t#) goods in process before 2.00 p.m. on the 18th in- 
stant. rete x ` à ` 
Dated 12th February 1954. 


4 


: ! © 0 8d Promod Ġ Bhat, 


? ‘ -(Promod C. Bhat). ; 
Place Bombay. : Custodian of Evacuee Property, Bombay. 


1. ‘You odrhmitted default in paying the strth quarterly instalment of rent which fell due 
on 80th November 1958 and’ which should have been paid on 80th December 1958 at the latest 
On 81-12-88 you gave a cheque No. 488450 dated 30-12-58 drawn on Hindustan Commercial 
Bank, Ltd; Bombay, for Rs. 1,50,000 in payment of the sald instalment but the cheque was not 
honoured by ths bank. Thereafter on 6-1-1954 you requested the Custodian to accept Rs. 50,000 
only towards the dues which was agreed to without prejudice to the rights of the Custodian to 
take such action as he may be advised for the default committed by you in paying the full amount 
on the due date. ‘At the time of the-payment of Rs. 50,000 by you, you promised to pay the 
balance of Rs. -1,00,000 within a week but did not keep that promise. On 20-1-1954 you paid 
only Rs. 25,000 and on 9-2-1954 a-further sum of Rs. 25,000 towards the fall dues which wete 
acospted on similar conditions and a sum of Bs. 50,000 is still due from you on account of the 
sixth instalment of amount of rent. You have, thus, violated ol. (4) of the Agreement of Lease. 

2. You neither paid the sum of Rs. 7 lacs nor gave a bank guarantee as required by ol. (5) 
of the agreement of lease within thirty days of the completion of the valuation of the stocks of 
Taw materials and finished goods, stares, spare parts and other articles.. The valuation oon- 
templated by cl. (5) of the agreement of lease was completed and thereupon you were formally 
called upon by my predecessor, Shri-R. 8. Trivedi by his letter No. CEP/A/410 dated 25-4-1053- 
either to deposit the sum of Rs. 7 (seven) lacs or to give a bank guarantee for the like amount ' 
before May 24, 1958. You did not comply with the direction given by the said letter and failed 
to deposit or to give the bank guarantee as required. Clause (5) of the lease has, thus, been violat- ` 
ed by you. ` : ' : ; 


8. Under ol. (6) of the Agreement of Lease, you were required to complete the purchase ! 


of stocks of raw materials, unsold finished goods, consumers stores, spare parts etc. within three 
months of the date of the agreement of lease, but you have deliberately raised disputes and 
evaded completion of the-sale on frivolous and false grounds and-have thus failed to observe 
and fulfil and have violated the provisions of ol. (6) of the Agreement of Lease both in spirit and 
in letter. 3 oo Sse ae 

> te Under ol. (11) of the said Agreement of Lease you were required to insure and keep 
insured the demised premises and the machinery lying therein in the joint names of the Cus- 
todian and yourself to their full insurable value-with an insurance company or companies accept- 
able to the Custodian. You have failed to observe the provisions of this clause in that you have 
not insured the premises and the machinery to’ the full insurable value, nor have you obtained 
the approval of the Custodian of the insurance effected by you. ft is understood that the insur- 
ance effected by you is only for rupees fifty-six Jakhs andodd whereas the insurable value of the 
demised premises and the machinery is more than rupees one crore. : 

On February 15,1954, the petitioners filed the present petition for an a riste 
writ, direction or order against the respondent prohibiting him from h ing an 
inquiry under a. 12 read-with r. 14, sub-rr. (2), (£) and (6), of the Administration of 
Evacuee Property Act, 1950, and from, enforcing the directions given by him to the 
petitioners by his notice dated February 12, 1954. . The petition came up for hearing. 


1 


4 
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before Tendolkar J.. who held-that the show oduse notloe iasued by the respondent 
again ane potitioniera was without jurisdiction and that the directions were tn excess 
of the jurisdiction and the respondent wes under a legal obligation not’ to enforce 
such directions. His Lordship delivered the following judgment on March 8I, 1954:— 
TENDOLKAR J. Thisisa petition foran a priate writ, direction or order against 
the Custodian of Evacuees Property fr the Beate of Bombay. eres him from 
holding ah inquiry under s. 12 read with r. 14, sub-rr.:(2), (4)an (5), of the Adminis- 
tration of Evacuee Property Act and also from enforcing certain directions purported 
to have been given by him to the petctioners by his notice dated February 12, 1054. 
` The matter arises in this way. The property of Mesars. “Ahmed Abdul Karim 
Bros., Ltd., consisting of three mills with bungalows and chawls at Ambernath, a 
Bobbin factory at Tardeo and the goocwill, name and other benefits of the said limited , 
company were notified as evacuee properties and became vested in the Custodian, 
Under an agreement of lease dated Angust 30, 1952, the Oustodian gave these pro- 
perties on a lease of five years to the petitioners at an annual rent of Be. 6,00,000 
payable by four quarterly instalments of Ra. 1,50,000, each payable in advance on 
or before the 30th of each quarter. In addition to the rent the petitioners were 
under a liability to make a security deposit of Rs. 1,50,000 for payment of rent. 
Further, under the same agreement the petitioners were to a sum of 
Ra. 7,00,000 as security for payment of the value of all stocks of rew materials, 
unsold finished goods, consumers’ stores, Ponte cars and trucks and other 
moveables which the leasees agreed to b m the Custodian ata price to be 
determined in the manner provided in the agreement, the sale to be completed within 
a period of three months from the date of the agreement. The lessees further əd, 
to take delivery from the banks of the stocks of raw materials, eto. which had been 


of the said lease the petitioners were put into possession on van 81, 1962, and 

y have not paid 

either the security, deposit of Ra. Haste ete oa ie: ice of the goods that 

they had agreed to purchase northe price of su goods. the price of such 
ascertained, 


paid and there are no arrears of rent. On February 10, 1954, the Custodian sammon- 
ed the petitioners to appear before hin in his office on February 12, 1954; and when 

they went there the Custodian delivered to petitioner No.1 a notice to show cause 
: why the lease should not be fortwitk cancelled and ated. The said notice 
further purports to give oertain directions to the petitioners for the purpose of pre- 


the Custodian posted his Inspectors a3 the offices, godowns and the Bobbin factory 
of the petitioners at Bombay and at the milla at Ambemath. In addition to the 
Inspectors, armed policemen and plait clothes policemen were also posted at some 
of these places. The Custodian in hs affidavit states that he had requested the 
Oommissioner of Potice to only plain clothes policemen, . but unfortunately 
as there were no plain olo policemen available, armed police had been posted 
at the office and the godown. - ' r 

The petitioners contend that they Fave not committed any breach of the, agree- 
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to give with regard to the preservation of the demised premises and the goods and 
stock-in-trade, eto. lying in the said premises are beyond the powers of the Custodian 
as they embrace property which is not evacuee property and which never vested 
in the Custodian. o, . 

The case of the Custodian is that under s. 12 of the Administration of Evacuee 
Property ‘Act he has the power to cancel any lease including leases granted by him- 
self in respect: of.evacuee property, and as the rules made in that regard required 
him to issue a show cause notice, he issued the notice dated February 12, 1954, 
against the Pae It is further the Custodian’s case that inso far as the direc- 
tions given by him-are concerned, although they are not restricted to evacuee 
property it was impracticable for him to separate evacuee property which had been 
mixed up by the petitioners with non-evacuee property and therefore he was entitled 
to give directi ions in respect of all the property. 

Two questions, therefore, arise for determination : 

(1) Whether the Custodian has power under s. 1% of the Administration of Evacuees Property 
Act, 1950, to terminate a leasc granted by himself? and 

(2) Whether the directions given by the Custodian are beyond the jurisdiction conferred 
upon him by s. 10 of the said Act? 

Now, with regard to the first of these questions Mr. Bhabha has drawn my at- 
tention to an unreported judgment of mine in Ahmed Valibhai Patel v. B. O. Patel. 
In that petition the point for determination was whether the Custodian of Kvacuee 
Property had accepted the petitioner as his tenant after the property vested in him. 
The Custodian had attempted to take forcible possession from the petitioner and 
it was conceded by the Advocate General who appeared for the Custodian thet if 
the petitioner was a tenant, the Custodian could not take forcible possession. In 
my judgment I observed as follows :— 

“The Custodian has chosen to act under the provisions of s. 12 of the Evacuee Property 
Act which empowers him to terminate any lease given by the evacuee ; but that termination has 
no bearing on a oase where the petitioner claims that he is a tenant of the Custodian himself. 
Indeed the Advocato General on behalf of the respondents concedes that if it is held that the 
petitioner became a tenant of the Custodian the respondents have no legal right to eject him 
forcibly.” , 

I, therefore, held that a. 12 did not apply to cases of leases granted by the Custodian 
himself but it only dealt with leases granted by the evacuee or by any person pur- 
oe g to act on his behalf, although I so held on a concession then made by the 

dvocate General. The Advocate General who now appears before me does not 
remember under what circumstances the concession came to be made, but he does 
contend that the concession was wrongly made and should not have been made. 
Yet, perhaps, the conceasion was made in view ofa judgment of my learned brother 
Shah J. whioh had been delivered on October 18, 1950. The judgment came in 
appeal before a Division Bench of this Court to which I was a party and is reported 
in Nayak v. Bejen Bharucha.* In that case the petitioner was a tenant under 
a lease of five years and the period of the tenancy came to an end on September 30, 
1948. However, the petitioner continued to be in posseasion after the expiry of 
the period of the lease. On May 31, 1950, the Custodian gave a notice to the peti- 
tioner terminating the lease, and the petition was filed to restrain the Custodian 
from demanding: surrender of possession. On the facts it was possible to take the 
view that the petitioner was in poi ion under a lease granted prior to August 14, 
1947, and therefore the case did not fall within the clear words of s. 12, which, as 
they then stood, only applied to leases granted after August 14,1047. It was equally 
arguable that when the petitioner continued in possession after ‘the period of the 
lease had expired, he continued as a monthly tenant of the Custodian. Mr. Justice 
Shah who disposed of the petition did not decide whether the petitioner was a tenant 
under the lease of 1943 or was a tenant of the Custodian after the expiry of the period 
ofthe lease by virtue of any express or implied agreement of tenancy, because he 
was of the opinion that in either view the Custodian had no power to terminate the 


1 (1952) O. C. J. Miscellansous No. 112 of (Unrep.). eee : 
1952, decided by Tendolkar J., on July 8, 1953 . 2 {1981) 88 Bom. L. R. 68k ` fa 
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lease. The Division Bench took the view that the petitioner held the property under 

-a lease granted in 1943, i.e., priar to August 14, 1947, and therefore the Custodian 
éould not exercise the powers conferred upon him by s.' 12, ‘and the Division Bench 
expreasly stated that it was unnecessary to decide what were the powers of the 
Custodian under s. 12 in respect of a lease granted b himself ; but Mr. Justice Shah 
in his judgment dealt with this point and this is t he held at page 657 : 

“Again, if the Custodian has granted a lease, or accepted attornment from a tenant of the 
evacuees, he is ngt entitled thereafter to terminate the right of the tenant purporting to act’ under 
B. 12{1) of the Act. In my judgment there is nothing in s. 12(1) which enables the Custodian to 
absolve himself from the contractual obligations undertaken by himself and to set himself above 
the normal process of law, so as to obtain possession of property from tenants or grantees from 
him without recourse to a Court of law. Section 12(1) only entitles the Custodian to terminate 
contracts, leases or allotments by the evacuees whose property has vested in the Custodian, and 
does not enable him to terminate his own contracts or grants, or allotments ”. ' 
This view of the learned Judge was not dissented from by the Division Bench who 
did not find it i to express any opinion on this part of the case; but in so 
far as the judement delivered by Mr. Justice Shah is concerned, this is the view of 
the section taken by a Court of co-ordinate jurisdiction and it is my uniform practice 
to follow the decision of any Court of co-ordinate jurisdiction without considering 
the matter afresh unlees the observations of such Court are merely obiter, It appears 
to me to be impossible to say that the observations of Shah J.: are obiter because 
he had not taken the view which the Division Bench in appeal took that the petitioner 
held the property under a lease of 1943 but dealt with it on both the footings. . 

- But the Advocate General has invited me to disregard this judgment and to 
consider this matter afresh because he submits that the decision has been’ impliedly 
overruled by a recent decision of the 8 Courtin Dunichand v. Deputy Commr! 
In that case the Deputy Custodian urported to cancel an allotment made by 
him and this cancellation was ohalleniged on a petition for a writ. Their Lo i 
of the Supreme Oourt upheld the cancellation. Now, it is to be remembered that 
allotments are within the scope of s. 12 as much as leases, and the argument is that 
if their Lordships of the Supreme Court held that an allotment made by the Custodian 
could be can by him under 8. 12, they must be deemed to have held that the 
section applies to allotments, agreements or leases to which the Custodian himself is 
a party. However, when one looks at the judgment of the Court which was delivered 
by his Lordahip Ghulam Hasan J., it is apparent that the only point that was can- 
vassed before their Lordships was whether the allotment could be cancelled without 
notice to the petitioners, and their Lordships found that assuming that it could not 
be cancelled without notice, the petitioners had been given full opportunity to put 
forward their case before the allotment was cancelled. The scope of s. 12 does not 
2i aia to have.been canvassed before their Lordships atalland it was not suggested 
ore their Lordships that it was not competent to the Custodian under s. 12 of the 
Administration of Evacuee Property Act to cancel an allotment made by himself. 
It is true that a point not actually taken before: their Lordships may nonetheless 
be taken to have been decided by their Lordships if the decision arrived at would 
have been otherwise if the point had been taken; but the important qualification 
to that rule is that such a plea should not have been taken over a long series of cases 
extending over. a long period of time, the parties bei resented by eminent 
counsel ; and the mere fact that the point was not takani o single ‘ass which if 
taken would have affected the result of the case does not lead to the result that the f 
point was felt to be bad. The true principle was-set out by Lord Dunedin in an 
‘opinion rendered by the Privy Counoil in Brij Narain v. Mangla Prasad, whore his 
Lordship observed (p. 138) : : ; 

“Tt is truo that the point was not actually taken so far as appears in any'of these cases, but 
when a long series of cases, extending over a long period of time, the parties being 
by eminent counsel, is decided in one way, and if an evident plea had been taken and upheld the 
decisions would have been the other way, there arises an irresistible conclusion that the plea 
was not taken because it was felt to be bad.” g 

1 ee EN tw i . . 8.0, 26 Bom. L. R. 500: 
2 (1928) L. R. 5l I. A. 199, day fas i 
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Therefore, although it is true to say that if the plea that the Custodian has no power 
under s. 12 to terminate allotments or leases made by him had been a good plea, 
it would have affected the result of the case, I cannot hold from the mere fact that 
such a.plea was not taken in one case that such a plea is untenable or has been held 
by their Lordships to be untenable. I cannot, therefore, accept the contention of 
the Advocate General that the decision of my learned brother Shah J. has been 
impliedly overruléd by the decision of the Supreme Court. I will, therefore, respect- 
fully follow the decision of Shah J. and hold that under s. 12 of the Administration 
of Evacucee Pro Act it is not open to the Custodian to cancel a lease given by 
himself. Th , the show cause notice issued by him against the petitioners is 
without jurisdiction and he shall be prevented from proceeding further against the 
petitioners under 8. 12. 

With regard to the second question that arises for determination, the powers of 
the Custodian to give directions are to be found in a. 10, and the powers are in terms 
conferred upon him “for the of securing, administering,‘ preserving and 
managing any evacuee property.” It is obvious, therefore, that the Custodian 
cannot issue any directions in respect of property which is not evacuee property. 
If any authority were for this proposition, it is to be found in a judgment 
of a Division Bench to which I was a in Nayak v. Ebrahim Aboobaker! where 
the learned Chief Justice observed as follows (p. 667): - 

“‘... Then our attention has been drawn to s. 10(1) which gives wide powers to the Custodian 
to take such measures as he considers necessary or expedient for the purposes of securing, ad- 
ministering, preserving and managing any evacuee property. Now, here again powers given to 
him are not in relation to any property other than evacuee property. He has no power to take 
any measures with regard to securing, administering, preserving and managing any other pro- 
perty.” p y 
Tt is obvious, therefore, that if the directions purport to concern themselves with 
property other than evacuee property, they are in exceæ of jurisdiction. 

ow, the petition in paragraph 12, sub-cl. (d), states that the raw materials, finished 
goods and goods in process and other moveables and the books of account referred 
to in the said directions are the absolute belonging to the petitioners. 
It is the contention of the petitioners that the moveables that they agreed to 
purchase from the Custodian under the terms of the lease became their property when 
they were put into posseesion thereof and only the price in respect thereof remains 
payable by them to the Custodian. It is further their case that upon such sale the 
property ceased to be evacuee property. It appears, however, to me to be unneces- 
sary to determine whether this contention is well founded because the Custodian in 
his affidavit ph 19 admits in terms that it is not ible or practicable to 
separate goode givan overs thie Pelhon onthe a which belong to them. 
The plea of the Custodian in the said paragraph is that as the goods and stocks 
that the petitioners have acquired for themselves are out of monies recovered by 
converting the moveables which they had agreed to purchase from the Custodian 
and for which they have not paid so far, the Custodian was justified in giving general 
directions in respect of all the moveables. In my opinion such a ples is wholly 
and entirely untenable. If the moveables were capable of being identified as evacuee 
property, and if the plea of the petitioners that they had ceased to be evacuee property ' 

y reason of the sale was not sustainable, it may be that the Custodian would have 
the power to issue directions in respect of such moveables ; but in no event can the 
Custodian have power to issue directions in respect of all moveables lying on the 

remises on the o plea that moveables that at one time were evacuee property 

ve been mixed up with them. As the directions are composite directions and are 

not capable of being split up s0 as to make them applicable to the evacuee property 

only, in my opinion, tho directions are in excess of jurisdiction and the Custodian is 
er & obligation not to enforce such direction. 

The t, therefore, is that the rule shall be made absolute in terms of prayers 
(b) and (c) of the petition. Respondent to pay the costa of the petition. 

The respondent appealed. i 


1 (1951)158 Bom. L. R. 668. 
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M. P. Amin, Advocate General, with R. M. Kantawala, for the appellant. 
A. A. Peerbhoy, with K. H: Bhabha and S. J. Sorabjt, for the respondent. 


Omaara C. J. This appeal raises a very important question as to the right of the 
Oustodian of Evacuee Property to terminate a ledse granted by him in respect of 
evacuee property, and also the right of the Custodian to give certain directions under 
8. 10 of the Administration of Evacuse Property Aot, 1950. On September 12, 
1951, Messrs. Ahmed Abdul Karim Bros., Ltd, were declared to be evacuees and their 
property vested in the Custodian. On August 30, 1952, the Custodian entered into 
an agreement of lease with the petitioners in respect of some of the properties of 
Ahmed Abdul Karim Bros, Ltd., which had been declared to be evacuse properties, 
and the properties in respect of which the lease was executed were three mills with 
bungalows and chawis attached: thereto at Ambernath, and a Bobbin Fastory, 
and the agreement of tease provided that the petitioners snould have a lease of these 
properties for a period of five years. It was provided that on the. execution of the 
agreement the lessees shall deposit with: the leasor a sum of Rs. 1,560,000 as ay 
for the due fulfilment and observance of tho term asto regular payment of the i - 
ments of rents provided by the agreement, and this security of. Re. 1,50,000 was 
liable to be forfeited if any instalment of rent was not paid on the due date. The 
rent payable by the lessees in'respeot of the demised premises was fixed at Rs. 
6,00,000 and the rent was to be paid by quarterly instalments of Ra. 1,50,000 each. 
It was also provided that within 30 days from the completion of valuation of all 
stocks of raw materials, unsold finished goods, stores, spare parts and other articles 
referred to in the next clause, the leææes should deposit with the lessor a sum of 
Rs.'7,00,000 or furnish to the Custodian a guarantee for the like amount by a bank 
acceptable to the Custodian as security for payment of the value of these goods. 
Then ol. 6 embodied:an agreement of the sale of stocks of raw materials and unsold 
finished goods, eto. to which we have just referred, by the Custodian to the leasees 
and the price of the goods was to be fixed through one or more experts who would be 
the representatives of a recognised mercantile Association dealmg in goods of similar 
nature, to be nominated by the Custodian. The sale was to be completed within a 
period of three months from the date af the agreement and the balance of the pur- 
chase price was to be paid on or before the date-of completion of the sale. There 
was also a provision by which the lessees had to insure and keep insured the demised: 

remises and the machinery lying therein, in the joint names‘of the lessor and the 
Tasa. and the insurance was to be effected with a company acoeptable to the lessor. 
There was also a submission clause by which disputes between the parties were to 
be referred to arbitration. The lassees were put into posseasion of-the demised 
premises and all the stocks which they had purchased on August 31, 1952. 

On February 12, 1954, the Custodian issued a notice against the petitioners to ahow 
cause and in this notice the Custodian stated that the petitioners had merally’ 
failed to obsérve and fulfil most of the important terms and conditions of tho 
ment of léase’ and in particular they committed breaches of and violated the 
terms and conditions specified in the schedule annexed to this notice. By this 
notice, which the Custodian said he was issuing in exercise of the powers vested in 
him by 8. 12 of the Administration of Zvacnee Property Aot, 1950, read with sub- 
rr..(2), (4) and (5) of r. 14, being the rules framed under the Act, he was calling upon 
the Riera show cause on February 22, 1954, why the agreement of lease 
should not be forthwith cancelled and terminated and the petitioners be evicted from 
the demised premises. In the schedule the Custodian set out the various important 
defaults committed by the lessees. According to the Custodian, -tho lessees had 
committed default in paying the sixth quarterly instalment of rent which fell due on 
November 30, 1953, and which should have been paid on December 30, 1953, at the 
latest, and it is pointed out that although a cheque for Re. 1,50,000 was given on 
December 31, 1053, that cheque was not honoured, and then a sum of Rs. 50,000 
was paid towards:this liability on January 6, 1954, a further sum of Re. 25,000 was’ 
paid on January 20, 1954, and a further sum of Rs. 25,000 on February 9, 1954, anda 
sum of Rs. 50,000 still remained due fram the leasees on account of the sixth instal- 
ment. Then it was pointed out that.the lessees had failed to pay the sum of Rs. 
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7,00,000 and also failed to give a bank guarantee as required by ol. 5 ofthe agreement. 
It was also pointed out that the lessees had deliberately raised disputes and evaded 
oom letion of the sale on frivolous and false grounds ; and finally the lessees had 

to insure the premises to the fallinsurable value, and they had also failed to 
arene approval of the Custodian -to the insurance effected by them. This notice 
also gave certain directions to the petitioners and by this notice the Custodian stated 
that for the purpose of preservation of the demised premises and the goods and the 
stook-in- lying in the demised premises, he considered it necéssary to give the 
following directions, and he called upon the petitioners to comply with the same, and 
the diréctions substantially are that the petitioners were directed not to remove stooks 
of raw materials, finished goods, goods in process, stores, spare parta and other 
movésbles as well as books of account, eto. tying on the premises without the ex- 
press permission in writing of certain Inspectors who were posted by the Custodian 
at the mills factory, godowns and offices. The petitioners were farther prohibited 
from raising any money on the security of the stock of finished goods, goods in pro- 
cess, etc. They were directed to submit a daily report to the Custodian of all the 
transactions entered into by a sag a including payments made and received 
by them in connection with the of the mills and the Bobbin Factory from the 
date of the notice till the disposal of the ahow cause notice proceedings. Finally, 
the petitioners were directed to furnish to the Custodian in writing such information 
as may be required by him from time to time, and they were further required to fur- 
nish to him information in writing regarding the quality, quantity, nature, approxi- 
mate value and place of storage of raw materials, finished goods and goods in process 
before 2 p.m. on the 13th instant. 


The petitioners filed this petition from wiih this appeal arises on February 15, 
1954, and by this petition they challenged the authority of the Custodian to proceed 
under s. 12 and his authority either to issue a notice to show cause or ultimately to 
terminate the lease as threatened by him im the event of the petitioners failing to 
show cause. They also challenged the authority of the custodian to issue the direc- 
tions which he issued in the notice. 


Now, turning to.the first point, the decision wholly turns upon the proper construo- 
tion tp be placed upon s. 12 of the Administration of Evacuee Property oprah that 
section provides : 


(1) Grose T ENEA AEN E tae a ita nates Gua 
the Custodian may cancel any allotment or terminate any lease or amend the terms of any lease 
or agreement under which any evacuee property is held or occupied by a person, whether such 
AO S ae ah SETE RER GEROAN O acre ae penne OR artery oe 
of this Act.” 
Sub-section (2) provides: 

“ (2) Where by-reasòn of any ‘abélon: taken’ tinder ‘ibsaastion (1); aiy person-has ceased 
to be entitled to possession of any evacuee property, he shall on demand by the Custodian sur- 
ae ee ee ee ena eae 
this behalf.” 

And sub-s. (3) confers upon the Custodian the TEE eject any person who fails 
to surrender any property on the demand made.under sub-s.(2) and to take possession 
of such property in the manner provided in s. 9. Two contentions have been put 
forward before us. with to the true interpretation of s. 12. On the one hand, 
the Custodian contends that his power to cancel a lease is not limited and he can 
cancel any’ lease, whether the lease was granted by tle evacuees or by himself. - On 
the other hand, the contention of the petitioners is that the: power of the Custodian 
DA tn ae ea To cae e ia a a ET 
not by himself. It is urged by the petitioners that when a Custodian himself gran 
a lease, hé‘is bound by the contractual obligations which he enters into with the losase 
and his right to terminate the lease or cancel the lease must 'be according to the ordi- 
nary.'law of the land: and not according to the powers given to him unders.12. It 
is further urged that even ifa lease is terminated or cancelled, itis not competent to 
the Custodian to take posession by the summary remedy provided under s. 9 of 
ihe-lst, bathe mast have recourse to iislonditiaes Coneis the land and can only 
L. B.—s6, 
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take possession by the means accepted and recognised under the law. Now, on'a 
plain natural reading of s. 12, the Legislature has not in any way qualified the power 
of the Custodian in respect of leases under which any evacuee p is held: AN 
that s. 12 requires is that there must te a lease and the lease must be of evacuee pro- 
perty; ani if these two conditions are satisfied, the discretion is conferred upom the 
to cancel any such lease. - Fn this case it is not disputed that the 
which was leased to the petitioners was evacuee property, and therefore at the date 
when the Custodian purported to act under s. 12(Z), the property in respect of which 
he was exercising his power was evacue property held under a lease. What is urged 
by Mr. Peerbhoy on of the petitioners is that what.ia held by the petitioners 
is not evacuee property at all. It is urged that when a lease is granted to a third 
party, the right under which the thitd holds the abt a oer right and 
that right ia not evacuee , 6nd therefore when the: ian attempts to 
terminate that right he is Sooke ith property which is not evacyee property, and 
therefore it is suggested that s. 12 has no application to & case where a lease is granted 
by the Custodian of Evacuee Property. In our opinion this contention is based 
upon a misapprehension as to the true position of a lessee and a lessor with regard to 
a particular property. The property in this case is indisputably evacuees property ; 
it belonged to an evacuee and it was declared to be evacuee property. is respect 
of this property the Custodian granted a lease. A lease is the transfer of a right-to 
enjoy a property and therefore the right to enjoy the was given to the 
petitioners. But although it is perfectly true that that right which the petitioners 
enjoyed was not evacuee property, the right was to enjoy a property which was un- 
doubtedly evacuee property, and whst s. 12 requires is that the right which a person 
has to any E particular property must be in respect of property which is evacuees 
property: the property which he has the right to Suey oome , then 
it is oom t to the Custodian to terminate that right an that pro- 
perty. cancelling the lease .the Custodian is dealing with evacuee property. 
The effect of the cancellation is that zhe petitioners ceased to have any right to enjoy 
the evacuee property. The demise comes to an end and, the Custodian becomes 
entitled to ré-enter upon the property and to deal with the property as he thinks 
proper. Therefore, in our opion it i impossible to urge that when a lease is granted 
of evacuee property by the Custodian, he P ee ee 
is not evacuee property. The evacuee property which is contemplated by s. 12 is 
the subject-matter of the lease and is the property which is de under the lease. 
It is not material as to whether the r-ght to enjoy that property is exercised indepen- 
dently and that right is not evacuee property. In this view of the case it is also im- 
material as:to whether the lease is granted by the Custodian or .was ted by the 
evacuees. What is material is that shere must be a lease under Thich evacnes pro- 
perty is held, and if there is such a lease, the power arises in the Custodian to terminate 
that lease. It is significant to note that before the amendment effected in 1958 the 
power of the ian to cancel a lease was limited to leases which had-been granted 
after August 14, 1947. But after che amendment effected in 1953 it is expressly 
vided that the power under s. 12 can be exercised as res Genre 
Poire or after the commencement of the Act. 

Tt is then urged that the Custodian can only exercise the summary powers given 
to him under 8. 9.of the Aot against a person who is an unauthorised person or who 
is a trespasser. “Undoubtedly the powers prai to the ta under 8. 9 are. 
very vast, and: it provides: . : 

af ciny Person ti pomeastni of ang radici property iaia ot fallv'n demand o reS 
poesession thereof to the Custodian or to any person duly authorised by him in this behalf, the 
Custodign may: use or cause to be used such force as may be necessary for taking pogsession of: 
such property and may, for this purpose, after giving reasonable warming and facllity to any 
is How ome ene E E 
or do any other act necessary for the seid purpose,’ 


Bootion 8 deals with vesting of evacuee property in the- Custodian, and subs ty 
provides : 


à Enn e r T A 
faron,  ahalli deesed to Ds Boiling H an, babalfat tha Custaia aad dhiall on demata anr: 
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render possession of it to the Custodian or to any other person duly authorised by him inthis 


Now, itis undoubtedly true that the person referred to in-sub-s. (4) of s. 8 is a tre- 
passer who is.in possession of evacuee_property without any title;.and what is urged 
is that the power of the Custodian to take possession of ovactiee propérty is limited 
to cases where a person is in possession of evacuee property without title. But-such 
a power, it is contended, cannot be exercised in the case ofa person who is in posses- 
sion of evacuee. property by reason.of a lease granted by the Custodian himself. 
The fallacy underlying this argument is that the case of the-petitioners does not fall 
under stib-s. (£) of s. 8. If the Custodian was exercising his power under 8. 9 on the 
assumption that the petitioners were trespassers and their opse fell under. s. a 
then yndoubtedly the exercise of the power. would be bad. But_the case of th 
Custodiansis that. he can exercise his power under £. 12, he can, terminate th lees, 
he can demand surrender or possession under sub-s,(2) of 8. 12; and, it is only if posses; 
sion. is not given to him that he can eject the petitioner in the manner provided in 
8.-9. . Therefore, it ig not by reason of s. 8(4) but by reason. of s. 12(3) that the 
‘Custodian would, have the power to eject the petitioners in the manner laid down i in 
s. 9. Section 12(3) ‘merely refers to the mode: presaribed under 8, 9 of obtaining 
possession, and that mode can p availed of by the Custodian not only in cases falling 
under p. 8(4) but also in cases fallig mi under 8. 12{1). Therefore, if we-come to the 
conclusion that the Custodian is entitled to cancel the lease granted to the petitioners, 
then undoubtedly he is empowered to take all the necessary action under s. 12(2) 
and also.action under s. 12(3), which action is the same aa provided in s. 9 of the Act. 

In this connection it is necessary to look at the rules framed under s. 56 of the Act - 
with regard +o the manner in which the Custodian should exercise his power under 
B. 12. Section 56 is the section which confera power, to make rules, and sub-s.(1) 
‘confers the general power upon the Central Government to make rules to eee out 
the purposes of the Aot, and sub-s.(2), without affecting the, generality ‘of the 
mentions the various matters on which rules can be framed, ‘and sub- al.(+) with 
the circumstances in which leases and allotments may be cancelled or. terminated 
or the terms of any lease or agreement varied. , When we turn:to the rules, the 
material rule is r.;14. Sub-rule (T) of that rule deals with.leases which were sub- 
sisting at the time, the Custodian takes possession of evacuee . Bub-rule 
csr e a pe oe aa the Oustodian 
himself and the rule provides that 
p is a a ene 
law relating to the oontrol of rents for the time being in force in the State concerned, or for any 
violation of the conditions-of the lease or the allotment.” . 
It is under this rule that-the Custodian has cancelled the lease granted to the peti- 
tioners because his case is that they have, violated. the conditions ‘of the lease. ‘Then 
sub-rule (4) provides: . R 

+ “Before cancelling, aeo aa Cin ceca Of a leads oe hatte aa les we Can 
shall serve the person or the persons concerned with'a notico to show cause against the order 
proposed to be made and shall afford him a reasonable opportunity of being heard.” 
And it is under this sub-rule that the notice to show cause was issued by the Custodian. 
Sub-rale (4) is very wide in terms and provides : 

“Nothing in this rule shall be deemed to ‘abridge or limit the power of the Custodian to 
cancel, or vary the terms of a lease relating to evacuee property, or to evict a lessee of such pro- 
perty, where he is of the opinion that, for reasons to be recorded ih writing it is necessary or 
expedient to do so for the preservation, GE he Propet ecm inishrenion. ot pia onago mene of mek 

property or for carrying out any other object of the Act.” ,_ 

„7 It is rather significant that the- rule-making gythority gleariy 1 understood B., 12 as 
copferring power sired by haat cancel not only.a lease ted by the evacues, 
D also a AE ere y himself. It does not, necessarily ollow that becauge the 

ority takes a particular view of the law that it-is necessarily the 
aden. view. Many rules have been framed which Courts of law have declared to be - 
ulira vires. TE amle aves bere yond the scope of the authority conferred by a statute, 
then the rule would obviously be bad and the rule cannot extend the authority of an 
officer en saa aca a But in caseg where there is ambiguity 


\ 
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` in the language used by the Legislature, or where more than one construction is 
possible, then the rules may help the Court in coming to the right conolusion 
as to the construction to be placed upon a partioular provision in the law. Authority 
for this canon of construction is to be found in Ex parte Wier: In re Wier. At 
p. 879 Lord Justice Mellish says th-s: : - ' ‘ : 
'  “...We are of opinion thet, where ‘tke construction of the Act fs ambiguous and doubtful 
on any point, recourse may be had to ths rules which have been made by the Lord Chancellor 
under the authority of the Act,'and tf we find that dn the rules any particular construction has 
been put on the Act, that it-is our duty to adopt and follow that construction.” 

“In our opinion, really, it would mot be correct to say that there is any doubt or 
ambiguity about the language used by the ture-m 8.!12. But even assuming 
there was any such doubt or ambigu ty, it wo be open to us to consider what view 
of the law haé-béen taken by the authority which had to make rules under the statute 


by authority of the Legislature. 
Tt is, then, that we should refuse to give an interpretation to s. 12 which 
ats the, ian above the law snd which makes him a judge in his own cause. 
t had been often pointed out’ by this Court that the Administration of Evacuee Pro- 
perty Act is a very special Act whinh was the result of very special circumstances, 
and if would be erronedus'to judge this Act by the ordinary standards by which 
sated fia Judged.’ The Act was put on the statute book to deal with a grave 
crisis which arose in the history of ocr country, anda law had set up a special 
partial given wide powers to special authorities had not hesitated to abrogate 
ordinary laws and ordinary tribunals of the land. Therefore, it would be wrong to 
assume that because s. 12-would give the power to the Custodian to absolve himself 
from his contractual obligations, therefore necessarily such a construction would be 
erroneous, -As we have just ‘pointed out, the rules framed ‘under the Act give a 
guidance to the Custodian ‘as to how he should ‘act and in what circumstances he 
should cancel leases granted by him and it is not wise'to-assume that a publio officer, 
in a publio offibé Of great responsibility, would act otherwise than in interest of 
the property ‘of which he is the custodian And would arbitrarily or oprnmy nir 
fere with contractual rights or obligations. It is said that even with regard to the 
violation of terms and conditions cf the léase, it is left tó the Custodian himself to 
decide whether there has' been suth a violation, eee is expreased that the 
Legislature should have made the Custodian ‘a judge in his own cause. It is wrong 
to suggest that the Custodian is judging in his own cause. He does not derive an 
pecuniary benefit from the property of which ho is the Custodian and the cause whi 
judges is-not-his own private personal cause but it is the publio cause, and what 
the law and the Act requires him to do’ is to administer, preserve and safeguard 
evacuee property. . It is also inoorrsct to suggest that there is no corrective provided 
in the Act against his decision. Power of revision is granted to the Oustodian General, 
and if the ian goes wrong ho can be corrected by the Custodian General. 
Mr. Peerbhoy has relied on two judgments'of Mr. Justice Shah where the learned 
Judge has ‘taken the view that the Custodian has no power under s. 12 to cancel a 
Jease granted by himself. In our opinion, it is unnecessary to consider whether the 
view expressed by:the learned Judge was obiter or was necessary for the determination 
of the cage. Any observation on a question of law of any learned, Judge of this Court 
must be entitled to respect, but aa this is a-divisional bench we can differ from the 
view taken by the learned Judge aad it would be open to us to a contrary view. 
Therefore, we may consider the observations made by Mr. Justice Shah on this 
question of law without deciding, as it is not necessary to debide, whether the ob- 
servations were obiter or not. ti S so 
The first is the ju t of Mr. Justice Shah which came in appeal and the deol: 
sion of the a te Oourt is reported in Nayak v. Bsjen' Bharucha*. In that case 
Mr, Justice took the view that even in cases where the Custodian had the 
power and the authority to cancel a lease under s. 12, the tenant could not be ejected 
and he could claim the protection of the Rent Act. Mr. Peerbhoy himself does not 
support the view of the learned Judge at least to the extent where the Onstodian 


` 1 (1871) @ Ch. App. 875. „à (4981) 5$.Bom. L. R. 654. 


1964]. PRAMOD BHAT v. KANWAR BAS Nafu (0.6.3.}Chagla Ò. J. 838 


terminates the lease which-has been by the evacuee. Dealing fpetisally 
To ete tae ws i 
dudge says this st p: 657 of the report : 

A A ad ne a ne 
the evacuee, he is-not entitled thereafter to terminats the right-of the tenant purporting to act 
under s. 12(1) of the Act. In my judgment there is nothing in s. 1&1) which enables the Cus- 
todian to absolve himself from the contractual obligations undertaken by himself and to set 
himeslf abéve the normal process of law, so as to obtain possesslon-of property from tenants or 
grantees from him without recourse to a Court of law.” 

With to the learned Judge, he has overlooked the fact that s. 12 starts by 
stating,“ Notwithstanding anything contained in any other law for the time being in 
force.” Therefore, the very purpose of 6. 12 was to’ abrogate the ordinary law and 
to substitute for the Courts of law in the land the deaisioh and determination by the 
Custodian himself. If one were only to a te the reason why the Legislature 
enacted s. 12, it would be olear that the intention of the Legislature was to confer 
upon the Custodian the widest power. ' The whole object of the Act is to enable the 
Custodian not only to administer evacuee property, but to preserve and safeguard 
it, and in’ cases where a lease is granted by the Custodian himself, there is no leas an 
obli tion upon him to preserve and safeguard evacuee p than in cases where 
the lease was granted by the evacuee. Is it suggested that where the Custodian 
comes across a cage where & lessee under a lease ted by him violates the terms 
of the [sale and cides hie evagues-property fo ths e detriment of that property, he 
must follow the ordinary procedure, go to a Court of law, file a ‘suit, get'an eject- 
tiene dadre, and che nly crodh: the learo T IF k proniealy besoin 1 the Legislature 
intended that the Custodian should act itiously that wide powers were con- 
ferred upon him under s. 12. It is diffic It to understand what is the distinction 
in srinciple ‘between lease granted by an evacues and a lease by the Cus- 
himself. The object in both the cases is the same and object can only 
be achieved by conferring upon the Custodian wide powers. Wh: the Oustodian 
should set himself above the law in cases where the lease is granted by the evacuee 
and no} set Rial abore ths law where the laaseiia granted by hi , 18 & question 
which it is difficult to answer. One can-appreciate the contention put forward by 
Mr. Peerbhoy that the Custodian should only deal with evacuee property. But 
if he is. dealing with evacuee property, then it is immaterial how the lessee comes into 
possession of that evacuee property, whethér b teagon of a grant from the évacnee 
or by reason of.a grant from the Custodian, ' UE Tantico Blah alay aayy at wie sumie 
page (p. 657): 
' 4, Section 12(1) only entitles the.Custodiah to terminate contracts, leases or allotments 
by the evacuee whose property has vested in the Custodian, and does not enable him to terminate 
his own contracts or grants, or allotments. Nor is the Custodian entitled to take possession 
otherwise than under a decree or order of a Court, where he has either granted the right to remain 
in possession or has accepted by attornment the right of a person to-be in possession.” 
With respect, for the reasons we have just stated, we are unsble‘to accept this view 
cea sees moe ps When this matter came in appeal 
ppeal on the narrow ground that inasmuch as the lease was 
prior to agus 1947, the Custodian, as the law then stood, had no power 
to erminea io and therefore no question arose as to whether the Custodian 
could exercise the power under s. 12 in of a lease granted by himself. "There- 
fore, the Court of a did not ga into this question at all. 
The other j of Mr. Tatia Shiah on which reliance id claoed is tha fudar 
. delivered by him in Achary Nath Vig v. R. F. Deshmukh’. - Ip that judgment the 
learned Judge says: \- 
~'“] am unable to find ¢ y provision in the Adnifilétration.of Rysougs Proparty Ordinance 
XXVIL of 1949 which enable the Custodian to terminate“the contractual obligations 
undertaken by himself and claim possession Without recourse’ toa Court of law. Tt appears 
Hy haye beeni qaumed PY Serge a D EA eae OOE and the 
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acceptances of the status of the petitioner ns a tenant of the ptemiiseg in question, he was still’ 
Se eee ee em a AE cae Eoo ote By olor te 
Ordinance.” , 
With respect, the learned Judge has failed io appreciate, the faot that the, provision 
which he was looking for was ‘to be found, and olearly found, in gq. 12 and s. 12 did. 
not impose any limitation upon the power of the Custodjan to terminate leases only 
in cases where leases were granted by an evacuee and not by, himself, 

Relianpe is then placed upon » desision of the Court of appeal in B. 0. Patel v: A.V. . 
Patel and we mist aay that reliance can be placed on this judgment with greater force 
than on. the-other judgments on whith Mr.:Peerbhoy has relied. In that case we 
accepted the finding of Mr. Justice Tendolkar that the petitioner was a tenant of the 
Custodian. The lease had been granted by the Custodian, ne ee ee 

had the right to terminate the lease under s. 12, then the petitioner would 
have failed ` and the Custodian would have. ‘succeeded. Justice Tendolkar 
decided ini favour of the petitioner on a concession made by the Advocate General 
before him that inasmuch as the lease had been granted by the Custodian, the 
had no power to terminate it under s. 12, and inasmuch as he had failed 
before tha learned Judge on the question of fact as to whether the petitioner was or 
was not å tenant o va the Custodian, he conceded that the petitioner must succeed. 
Before the Court of appeal the only question that was agitated was the question of 
fact and: the degision of Mr.. Justico Tendolkar was challenged. We upheld the 
finding óf fact given by Mr, ‘Justice Tendolkar, but when it came to the sarees of 
law this is what we observed : 
sushi as ge Gams va bbls sak old Raa ised tpt E Justice 
Tendolkar that ff it was held that the petitioner heoame the tenant of the Custodian the res- 
pondents have no legal right to eject, him forcibly. :~In view of this concession, it.seems'to us 


entirely uhnecessary to consider whether the Custodian has npon uanteries; 1A ot the Act 
to-éject'his own tenant fornibly without recourse to law.” 


Mr. Peerbhoy relies op gn observation of. the. appellate Court in Stats v. Heman 
Alreja’ abp. 846,to the following effect : : 

Wiser oolitinel tals a oimoastod at the harcte inane that tha-puiht lave Saas eae in: 
arguable that it maat be taken aswell settled and say declsin bused on a conolon mast be 

considered as-a binding decision”, 

Mr. *astiog Tendolkar t hig qui Wk crue tions ath hla: pool had Matos 
the decision of the’Privy Council in Brij Narain v. Mangla: Prasad.’ In the judg- 
ment of the Board delivered by.Lord Dunedin at p. 138 are the: ote Cheeta 
tions : 

‘crop bets E E EE E Was RAP EN E Be daa eked E cases but 
rhen a long series of cases, extending over a long period of time, the parties being represented 
by eminent counsel; is decided in one way, and’ {if an evident plea had been taken and upheld 
kaier ee Pee ae eee ete morn anne one reien oes comiclouan thatthe Dien 
was not taken because ft was felt to be bad.” 

Mr., Justice Tendolkar points out that there have. not been a long series of cased 
Where guch a,goncesgion has been made by counsel for the Custodian, and therefore 
the, int’ cannot be considered to be deci by the appellate Court, 

Now, Mr, Peorbhoy is yery likely right when he points out that whereas the Privy 
Ooa wan desing wikh A oasa white a int,was not taken, we are dealing with a 
case where a concession. has been y made, and therefore what is pertinent is 


in Siats. v. Hemgn ran ‘and wha Mr. 'Peerbhoy. says) js d inasmuch ag "the 
conodesion was in B. C. Patel v. A. V. Patel We are by the decision of the 
appellate’ Oo in judgment. Now, in order that a n of & Court -on a 
- concession should be considered to be a binding decision and & decision which should 
bind Courts of op-ordinate jurisdiction, two conditions are Tecessary.. The first is 
that the conoeasion must be necessary for the décision of the case. : Undoubtedly, 


+L - (1958) 0. OJ. ‘No: - cece 198%, - 8: (1928) È. B. SLL. A129, 
decided by Chagla ea rane 8.0. 26 Bom. L. R. 500. 
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in B. 0. Patel v A. V. Patel the concession was’ necessary for the. decision of the case 
and but for that concession the decision would have been the’ other way. The other 
condition is that the Court must accept that conceasion and put its own imprimatur 
upon that concession and must accept that concession as the true statement of 
the law. We find the second condition absent in our decision in B. O. Patel v. A. V. 
Patel. Far from the Court of appeal putting its own imprimatur upon the oonces- 
sion made by counsel, it has expreesly stated in ita judgment, -` 

úri ies of ihis concession, T secina to ns entiróly unnecessary. to consider whethér the Custodi- 

an had any power under s. 12 of the Act to eject his own tenant forcibly. without recourse to law. 2 


Therefore, the Court of appeal did not apply its mind to the question of law at all. 
It expressly kept the question of law open and did not want it to be determined s0 as 
to be binding upon the Court if the question came up again for consideration. There- 
fore, we feel that we are in no way precluded from re-considering that question and 
deciding it on its merits. The position might have been perhaps different if we had 
stated in that judgment that fhe concession represented the co mepi in law. 
Therefore, in our opinion, the matteris at large and we have to this question 
of law raised on its own merits. 

Therefore, in our opinion, neither on earners nor on authority is there any justi- 
fication-for restricting the power of the Custodian under 8. 12 to leases granted by 
the evacuee. His power extends to all leases, the subject-matter of which is a 
property. .If he grants a lease and by that lease he demises anand dowa m 
is open to him to cancel the lease provided he acta in the manner laid a ise 
the rules framed under the Act. 

Turning to the second and the more subsidiary point, what-is urged by Mr. Peer- 
bhoy is that in no view of the case was the jan justified in issuing the directions 
which he has issued to the petitioners and calling upon them to comply with those 
directions.. This act on the part of the Custodian is sought to be justified by the 
Advocate General on the ground that he has issued these directions under s. 10 of the 
Act. That section, again, confers very wide powers upon the Custodian and ib 
earns is Sea ne ee a Be forgo) eae no 


purpose of securing, administering, preserving and managing any evacuece pro 
and SE AN the p ‘of enabling him satisfactorily to discharge any duties 
imposed on! by or this Act and may, for any such purpose as aforesaid, do 


all acts and incur all expenses necessary or incidental thereto. The central feature 
of this section which should not be overlooked is that the power of the Oustodian'is 
confined to’ taking necessary action with regard to evacuees property. It does not 
confet power upon him to take any measures with regard to property which is not 
evacuee property. It is obvious that the Aot did not intend to confer upon the 
Custodian powers so wide as to entitle him to take action with regard to property 
Gf whidls he wis aot ths Ourtodian: Wide as the powers of the Custodian are under 
the Act, they do not extend to controlling or direoting a citizen how he should deal 


or what he should do with which is nob evacuee property. Ita 
it is not-disputed, that after the ‘rg sac tho pen ea wih the 


stocka of raw materials, eee gears 
di aes E T ae ate ie tek Jas Taek 7008, 
éhe Custodian OT ecaehs wate io tis caine ied Gast 

“the finished; goods have all since been disposed of by, the lessee. Similarly wool tops 
and art silk yarn it also have been fully utilised by-the lessee; Some of the cheniloals, dye 


stuffs, machinery E a eee 
' The remainder of stores will be available for inspection partly in the premises of the Mills 


at Ambemath and in the godowns in Bombay.” 

When the petitioners in the petition averred that the raw materials, finished goods, 
and goods in prooggs are the absolute solute property belonging to the petitioners and that 
these goods were nyt the at one time were the property of the evacuee, 
ce ove: gen To the in his affidavit is that it is not possible or practi- 
ee ee over to the petitioners. Therefore, it seems to be 
indisputable that giren f the materials lying on the premises are not the 


EEA O E EE EE RE E E of biol wae 
iia as at it from a different point of view also, it seems 


888 7 THE BOMBAY LAW REPORTER. fvou. LVI. 


fairly clear that under the agreement of lease the in these goods passed to 
the petitioners. The goods were ascectained goods, possession of the goods was 
given to,the;petitioners, and all that remained to be done was that the price was 
to be settled and on the settlement of the price it had to be paid by the petitioners. 
But the mere postponement of the payment of the price or even the postponement 
of the ascertainment of the price does not necessarily prevent property from passing. 
It always depends upon the intention of the seller and the purchaser as.to when 
property should pass, and reading tha agreement as a whole it seems to us that ib 
was the intention of the parties that property in these goods should pass to the 
petitioners. If that be the true position, then even with regard to those materials 
which originally belonged to the evasuese, on the sale taking place thosé articles 
belonged to the purchaser in his own right and they could no longer be described as 
evacuees property. All that the Custodian was entitled to was the price of those goods. 
He had no right to call back those goocs or to take possession of those goods. There- 
fore, with regard to these articles the Custodian had ‘ho right to take any measures 
under s. 10 of the Act, and what he has attempted to do by these directions is to 
control the action of the petitioners in pra Eien these goods. The petitioners 
are aaked not to remove the stocks, thsy cre asked not to raise any money, they are 
saked to submit a report with regard to the transactions, and they are aaked to give 
information as to the quality, quantity etc. of these goods. Partly the attempt of 
the Custodian is—it may be from the best of intentions—really to enforce an attachment 
before judgment against the petitioners. In order that the' price should be safe- 

he wants to prevent the pefitioners from removing the or Tajsing 
money on those goods. That surely he carmot do under s. 10 of the Act. Therefore, 
it seems to us that inasmuch as the Custodian has attempted to give directions with 
regard to which is not evacuee property, he has exceeded his powers under 
B. 10 of the Act, and therefore the petitioners must succeed to the extent that they 
challenged the directions given by the Custodian in the notice issued byhim. We, 


therefore, agree with the view taken Ly Mr. Justice Tendolkar on this aspect of the 
case. -^ : n 

- The result, therefore, will be that the appeal will partly succeed and the order of 
Mr. Justice Tendolkar prohibiting the Custodian from ing with the show cause 


notice under s. 12 will be set aside. The judgment of Mr. Justice Tendolkar will be 
confirmed to the extent that he has qrashed the order of the Custodian which, seeks 
to give directions to the petitioners. to noe 
NO oe eesti comme ee thie at pe ev eu They 
h a succeeded in one and in the other. There is force in what the Advocate 
jeneral contends that the main and the real fight was with regard to the Custodian’s 
OO ee eee ee te, eo eee oat 
on the other hand when the petitioners came to this Court there were two judgments 
of Mr. Justice Shah in which he had taxen the view favourable to them, and if those 
judgments represent the correct law, then obviously the faa eta would have 
succeeded. Taking everything into consideration, we think the fairest.order to make 
would: be that there will be no order as tc costs throughout. i 


ina ' Appeal allowed in part. 


‘Attorneys for appellant: Little & Go. 
Attorneys for respondents: Payne & Co. 
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Paets ’ CRIMINAL REVISION. 

a°. a. Before Mr. Justice Shah, _ ie l 

, NARAN-VELJI v. RANJITSINGH: JAMNADAS KAPADIA. * . 

Criminal Procedure Code (Act V of 1898), Secs. 362(4), 435, 489, £17—Record of evidence by Presi 
dency Magistiqte in non-appealable cases whether necessary—Discretion whether to record or 
not to record evidence in such cases how to be avercised—Stats refusing to appeal against orders 
of acquittal-passed by subordinate Courts—Circumstances under which High Court can asercise 
' its revistonal jurisdiction in such cases.. : ‘ 

Section 862(4) of the Criminal Procedure Code, 1898, does not confer upon a Presidency 
Magistrato an arbitrary license to record or not to record evidence according as he pleases. 
Thé-discretion required to be exercised by a Presidency Magistrate under s. -862(4) of the 
Code must be a judicial discretion. i i 

In a case which is so simple that it may be disposed of without any delay and on evidence 
which can be finished at a single hearing, a Magistrate may be justified in not 
record of evidence. .But where either substaptial questions of law or of apprectation of 
eviderice arise or adjournments ‘are necessitated and evidence of witnesses is heard after 
long! intervals, a Magistrate would: not normally be justified in refusing to maintain any 
record of evidence pf the witnesses examined or to make a memorandum of thé substance 
of the examination of the accused. C -oʻ 

ee ea i Emperor v. Hartschandra', followed. 


a 


t 


f Emperor v. D'Souza? not followed. . : i 

Shamdasani v. Sir H. P. Mody’ and D. Stephens v. Nastbolla‘, referred to. 

When the State deolines to prefer an appeal against orders of acquittal passed by sub- 
ordinate Courts, the High Court would be unwilling to exercise its revistonal jurisdiction 
except where a question of principle arises or it appears that’manifest’ injustice has been 
done by disregarding statutory rules of fundamental importapoe in criminal trials, 

D. Stephens v. Nosibolia', referred to. 

Under sa. 485 and 489 of the Criminal Procedure Code, 1898, the High Court is invested 
with very wide revisional jurisdiction over the orders passed by subordinate Courts, be they 
Courts of Presidency Magistrates, or the Courts of Magistrates of First Class, Second Class, 
or Third Class, or the Courts of Session. The revisional jurisdiction may be exercised by 
the High Court to test the correctness, legality or even the propristy of the finding, sentence 
or order of the subordinate criminal Courts, or for satisfying itself as to the regularity of 
the proceedings of such Courts. The jurisdiction is intended by the Legislature to be real, 
and can be effectively exercised only if the Courts below maintain a proper and adequate 
record of the trials before them as would enable the High Court to satisfy tteelf as to the 
correctness, legality or propriety of the orders passed by them-and as to-regularity of the 
proceedings. Failure to maintain a proper record of the evidence in a case where some 
substantial question of law or of fact arises, or where the case has to be adjoumed several 
'thmes and evidence of different witnesses: has been heard after long intervals, would in effect 

- deprive the High Court of its right to exercise its revisional jurisdiction,” ` a 
The facts are sufficiently stated in the judgment. 
' M. H. Chhatrapati, with F. B. Ajmera, for the petitioner, =. j 
` H. M. Ohoksi, Government Pleader, for the State. d , 
I. O. Dalal, for the opponent. © ` peg 


- -Sman J. The'ipetitioner Naran Velji is a boy about nine years’ old.’ On 
‘February 28, 1953, at -about 4-15 p.m. he was knocked down by a motor vehicle 
‘driven by one Ranjitaingh - Jamnadas Kapadia. Thereafter a complaint 
was lodged before the police against Kapadia charging him: with- having - driven his 
motor vehicle rashly and negligently.- The police treated the case as one of ‘acal- 
‘dent’, and did not take any Se et oe against the accused on the complaint. A 
private complaint was then in the ‘Oourt of-the Presidency Magistrate, 16th 


ny 


*Decided, March 26, 1954. Criminal Re, 2 (1981) 84 Bom, L. R. 286. . 
yilon Applioation No- 109 of 1054, an 8 (1944) 46 Bom. L. R. 204, F.B. 
‘order ufttal passed by M. Nasrullah, 4 VE GH me 
Presidency 16th Court, Bombay. - B [1951] 8 C. R. 284. i 
:..1 (1907) 10 Bom. L. R. 201. eee REET a Sit ate es “ee Seta Sas. d 
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Court, Bombay, charging the accused with having committed offences under ss. 279 
and 338 of the Indian Penal Code. The learned trial Magistrate after examining the 
complainant and two witnesses and after examining the accused passed an order on 
November 17, 1958, acquitting the accused. agaon the order of soquittal passed 
by the learned trial Magistrate, the complainant has come $o this Court in revision. 

‘Normally, this Court does not interfere in ita revisional jurisdiction with orders of 
apyuittal passed by subordinate Oourts. The Criminal. Procedure Code provides 
for. right of appeal by the State against orders of acquittal, and when the State 
declines to prefer an appeal, this Court is unwilling to exercise its revisional jurisdiction 
except where a question of principle arises or it & that manifest injustice has 
been done by disregarding statutory rules of tal importance in criminal 
trials. . In my view interference by this Court is called for in this case because the 
learned trial Magistrate has maintained no record at all of the evidence and the plea 
of the accused. It is asserted on behalf of the accused that the learned Magistrate . 
was not bound to maintain any record of the evidence and this Court in the exercise 
of ita revisional jurisdiction is moompetent to review his discretion, even if there are 
no materials before this Court which would enable it to adjudicate upon the contention 
of the complainant that there has -been no real trial of the complaint filed by him. 
Fhave before me at 11 of the paper book the entire record maintained by the 
lestnod Magistrate of the trial of this case: - The record consiste of the name of the 
Court, the names of the parties, a statement setting out the numbers of the sections 
of the Indian Penal Code under which the accused was charged, a statement that the 
accused pleaded not guilty, the names of the advocates for the parties, and is followed 
by: . , i - > ' . 
i ` “ Naran Vdji on S. A. 
Charge u/s 279 and 338 I. P. C.” 

A Taari . Acoused pleads not guilty. 

Naran Velfi on S. A. 

. Vaji Shamji on 5. A. 

- Cross-examination 

-Ramji Fiskran on S. A. ' $ 


£4 6) 


Accused examined u/s 842 Cri. P. C.” 

and is‘followed by the order of the learned Magistrate. There is no indication any- 
where in the record 'as to what those hyphens occurring with uniform 
following the names of the three witmessés are intended to convey. (+; ' 

Section 362 of the Orjminal Procedure Code Iays.down as to what record: shall be 
motion (2) GC, 200 requiven s Prasldenay Maghdeste y every cita tied ty Mit, fa 
section (1) of s. ires & idency is in every case tried by him, in 
ohiak an appeal ken, citar to take down the evidence of witaseed sA MAn E Ora aini 
-or cause it to -be taken down in writing from his. dictation in open Court. Sub- 
section. (24) of s. 862 makes it obligatory upon the Magistrate to make a memoran- 
dum,of,the substance of the examination yf the accused ; and sub-s.(4) of that section 
‘provides.that ‘in cages other than those specified in sub-s.(1) of the section, it: ahall 
not be negessary for a Presidency Magistrate to record the evidence or frame a charge.’ 
The effect of the provisions of s. 342 is that when a Preaidency Magistrate takes u 
‚a cage for, trial he must make up his mind whether he woyld im an appealab 
sentence if the accused is convicted ; and if he is of the view that he would impose an 
e ala sentence, he is igs by sub-s.(Z) of that section to maintain a record 
of the evidence giveh before him during the trial,.and to mhaintain a memorandum 
of the substance of the examination of the aqoused. If the Magistrate comes to the 
conclusion that even if the accused is convicted he would not impose an appealable 
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seritenoe; 'undér sub-s.(4) of s. 362'it-ahalt not be: necessary for the Magistrate 
tọ recordthe evideriée or frame a charge’. But evidently. sub-s. (4) confers a dis- 
cretion n á Presidency Magistrate, in cases`in which. he is of the view that an 
appoalable sentence may not be imposed upon the accused, not, to record evidence or 
to frame a charge. ‘ The discretion. required to be exercised by a Presidency Magis- 
trate under sub-s. (£) of a: 862 must of,necessity be a judicial discretion. Sub- 
section(4) of s. 362 of the Criminal Procedure e however, does not confer upon 
a Presidency Magistrate an arbitrary license to record or not'to-record evidence 
according as he pleases. In æ case which is so simple that it may be disposed of 
without any delay and on-evidence which can be ‘finished at a single- hearing, & 
Magistrate may bejuatified in not maintaining record of evidence. . But where either 
substantial questions of law.or of appreaiation of evidence arise or adjournments 
are riebeasitated'and evidence of witnesses is. heard after long intervals, a Magistrate 
would not normally be justified in refusing to maintain any record of evidence of the 
‘witnesses examined or to make a memorandum of the substance of the examination 
‘of the accused. The Legislature -has not made the orders passed by Presidency 
Magistrates final. - Under as. 435 and 439 of the Criminal Procedure Code this Court 
is invested with very wide revisional jurisdiction over the orders passed: by subor- 
dinate Courts, be they Courts of, idency Magi aee or the Courts of Magistrates 
of First, Class, Second Class, or Class, or, f Séseion. The revisional 
jurisdiçtion may be exercised by the-High Coturt T sent” ‘correctness, lagality or 
even the propriety of the finding, sentence or order of the subordinate Criminal 
Courts, or for satisfying itself as to the regularity of the pro of. such Courts. 
It need hardi be said that the jurisdiction is intended by the ture to be real, 
and can be Graeme lanl # AOE bole naires Grose od ae 
Gao sone oi the Heal batons tem on owe et e ey itself as 
to the correctness, priety of the orders passed by them as to re- 
gulgrity of the . Failure to maintain a récord of the evidence in a 
case Where some, substantial question of law or of” arisés, or where the case has 
to bo adjourned several times and evidence of diferent, wiineeset has boon heard 
intervals, would in effogt deprive this Court of ite right to exercise its 
Povisionat Jarisdiotion, í 

Mr. Dalal who appears on “behalf” ‘of ‘he Sood submitted that the discretion 
‘vested in a ‘Presidency Magistrate by.s. 362(4) is absolute and unfettered and the 
Presidency Magistéate is therecls Judgo of what ceoord he ahoulld ‘mitntai Ga 6: oaso 
Deore Hii tan this (onet connor atokee witi the axaruiss Gf his dintretion by 
laying down rules of practice or even in any particular cases. The learned 
Government also appeared to support that contention.. In ort of his 
contention Mr. Dalal relied upon a judgment of this Court es yperor v. 
-D’Sowza' where the head-note is: . . 
Pars Ui jisdes (S69 OF the Cedruital Procodnee Coe w Presidenny Magebeate E boudd toscoord 

evidence in dises which are not appedlable. -His-right to refuse to record evidence is absolute, 
ge ar eae css pae falls ph ie opak cept ane i SONA De inne Dauid ocean 
the evidence.” T s 
“That case mdibiediy spinors the sabon matte by Mr. Dalal, and if itwere the 
‘only’ ‘decision’ of: this Court on the- interpretation: of B: 862(4), however: reluctant I 
may havefelt, I would have beér bound to-follow ‘it. It has,-however, to be noted 
‘that the learned Judges who desided that case refused to follow ‘an earlier decision 
‘of this Court ‘reported’ in Emperor v. Harischandra’. In -Hatishchandra’s case it 
was observed that 8.362 of the Criminal ‘Procedure Codé.dsys-down that ‘except in 
certain cases B Magistrate shall'take down evidénce-in the manner prescribed thereby, 
-but that does not mean that in the cages exoepted:hé can’ act arbitrarily and record 
‘nothing by way of evidende,’ It was also observed in Harischandra’s cage that : 


i “The’ exception gives him (the Magistrate) merely a' discretion to take down the evidence 
OF not; In other caseg to which the eroan on docs nol apply ba Donadio feari the evidence. 
But tho disoretich, lke all discretionary powers should ‘be, exercised judicially in-a-reasonable 


“ipit and not ‘arbifrarity. Ko Hates ee Oe een eet or what 


tr 


1 (1981) 34 Bom. L. R. 286." - -:-=:--:-` W (1907) 10 Bom. L. R. 201. 
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are called in Police parlance ‘morning cases’, there may be no necessity to reogrd.any evidence.” 
It was urged that since Harischandra’s case was decided s. 362 was amended by 
the Legislature in the year 1928. It is true that sub-s. (£) of s. 862 was.added b 
Act X VIII of 1928; but a perusal of the aig provision shows that by adding 
(4). what was implicit ‘haa been made and no substantial alteration has been 
made in the structure of the section. in this state of conflict of authorities I am 
justified in following the earlier judgment, which with respect lays down a rule which 
with all oy I may observe is corsistent with the scheme of the Criminal Pros 
cedure Code, requires the Presidency Magistrates not only to do justice, but to so 
adjust their prooi that justice may be seen to be done. me Oe 
' Mr. Dalal also invited my- attention to a later decision of a Full Bench of this 
Court reported in'Shamdasani v. Sir T. P. Mody. That wasa case which the Full 
Bench after-noting the difference of opinion between two seta of judgments of Divi- 
sion Benches of this Court on the question whether this Court would interfere with 
the- exeraise of discretion in recording evidence by Presidency Magistrates, where 
no record’of evidende is maintained, observed at page 207 of the report : a 
`- “We have no doubt that it would be wrong to interfere in this case, since the discretion: of 
the Magistrate has been -judidially exercised.” E E : i 
_, Clearly implicit in the observation made by the Full Bench is the view -that if in 
a cage it appears that the discretion g-ven to Presidency Magistrates under-s. 362 of 
the Code of Criminal Procedure ‘has rot been judicially exertised, the High Court 
has jurisdiction to interfere with the order impugned on the ground that no record 
has been maintained by the Magistrate when he tried the case under s. 862, sub-s. (£), 
of the Criminal Proceduré Code. The Full Bench judgment does not therefore take 
aver weer tie Yio taken it Harischandra's cage. © 0 0 tO 
Under the ‘Cri 1 Procedure Codə an appeal does nob lis against conviction by a 
ai Magistrate if the term of the sentehoe of imprisonment’ imposed by him 
‘does not exoeed six months, or the fine does not exceed Ra. 200 (see s. 411, Criminal 
Procedure Code): Even ifa Presidensy Magistrate imposes a cumulative sentence of 
pee are arid fine not e emaximum laid down by s:411; Oriminal Pro- 
sdure Còde, ‘nd appeal lies: -- The Presidency Magistrates are, it is obvious, jnvested 
with power of great amplitude : but she very amplitude of the power demands that 
the power must be exercised with a degree of responsibility oo-extensive with the 
‘gravity thereof and not poh patentee not suggesting for a moment that the 
jutisdiction vested in Presidency istrates is exercised ‘arbitrarily, but I 
‘am’ seeking to refute the contention raised by. co for the acoused ane sought 
to be supported om behalf of the State, The powers conferred upon the Presidency 
Magistrates being very extensive, it nust appear that in the, exercise ofthe powers 
+hare was consciousness of the serious responsibility which resta upon the Magistrates 
who exercise those powers. Undoubtedly, the islature has not made it obli- 
‘gatory upon a Presidency Magistrate to maintain æ com record in cases where 
tho sentence he may impose would be non-sappealable. Buta right to pass judg- 
-ment imposing serious penalties upon a litigant before a tribunal which is not su 
ject to correction by the normal process of appeal carries with it a serious duty to 
‘80, adjust: the eiela Aie that justice not oe. bedone but that the higher authority 
which. is invested with the power to see that justice is done by that tribunal may 
satisfy itself independently that justice is done and may in proper cases rectify 
any injustioe done. In this very ase the learned Magistrate could have, on the 
record maintained by him, sentenced the accused to suffer rigorous imprisonment 
„for six months and to pay.® fine. of Re. 200, and the accused could: have contended 
_ with great force that whan the ordars passed by the learned Magistrate are subject 
\to the revisional jurisdiction of this Court the validity of his conclusions must not 
depend solely upon what he chooses to state in his judgment, but must be capable 
, of being independently checked. Of course no definite rules can be laid down as 
to the manner in which the discretion should be exercised, and this Court would 
be unwilling to interfere with the exercise of the discretion unless there is reason 
to believe on the materials before it that injustice has been done. It may, be that 


L (10449 46 Bom. L. R- 204, 73, 
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rahi a lashes a im the learned Magistrate was justified in aoquitting 
Ho Lneogs oe N ERA F inant submits that injustice has been done to him. 
on behalf of the p tion thab even though three witnesses were examined 
also points out that pine is reference in the judgment only to two. He 
be a sufficient ground for aq mal by the accused of the secusation cannot 
in the contention that the leard™tting the sccused.” There is also some force 
mony of the complainant mere ed Magistrate should not have discarded the testi- 
have considered whether the sta’. because there was “word against word”, but should 
details was true and establiaktY 0f the complainant and his witnesses in its essential 
aooi. the case beyond reasonable doubt against the 
` Mr. Dalal on behalf of the 
observations of their Lo i 



























accused has invited my attention to the following 
of the Supreme Courtin D. Stephens v. Nostbolla* 


erred on the High Court under section 499 of the Code of 
y exercised, when it is invoked by a private complainant 
which the Government has a right of appeal under section 


of justice. This jurisdiction is A est illegality, or the prevention of a gross miscarriage 

has taken a wrong view of the law ¢ ordinarily invoked or used merely because the lower court 
But I am not seeking in this r misappreciated the evidence on record.” ' 

of evidence or mere error of lapse to interfere with the order merely on appreciation 

ial. ` buton what I hold is a denial of right to a fair 


proaches this Court against 4 especially when a private complainant ap- 
a right of appeal undg P aoquittal against which the Government 
of that Code, I still think that in view of the larger 
i n of this case this is one of those cases which must 
iby this Opu ase’ where interests of justice require interference 

Bo $ alat on the coord a maalat legality end 
ial is neceasary for the prevention of possible gross 


bsolute, set aside the order passed by the trial Oourt 
nt back to the trial Court for a fresh trial acoording 


Rule made absokae. 
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4 rauaarts by exeoiting this deare. 
plaintiff No. 2 was to take possession ut the cost of the) the Dla [defendant] has left 
If was further stated in the decree; “On this conditio costs of the two Courts and pay 
the contentions in this suit. Thé appellant do bear bhi... the compromise decree areated 
that of the plaintiff-respondents.”? On the question w. 
a lease or only a Hoence in favcur of the defendant : rea aoea ened 

Hdd, on the construction of the decree, that the deoref ne Te 


Tra facts appear sufficiently in the judgment. j i, 


` B. N. Gokhale, for the appellants. . 4 
_ H. G. Chitale, for the respondent. 4 


1 


raises a question of law, viz. 
Drs J. This isa second appeal in execution, whigion, The circumstances giving 


whether the decree under execution requires registrat, sf Jrtly these : 
rise to the darkhast out of which the appeal arises . 727 of 1943 against the n Teg- 
_ On December 15, 1943, the appellants fled Suit which is a field 
pondent to recover possession óT the property i in sui of the Ratnagiri tee 
No. 2087, situate at Mouje Kurre in the Chiplun lants a decree for, yssedsion. 
On January 16, 1945, the trial Court granted the a erred an appeal in é District 
From the decree made in the suit the respondent p promise between the parties 
Court at Ratnagiri, and in the appeal there was a ides as follows :—. 
on February 25, 1046. The compromise decree p ttle-shed of the appellant- may be 
~ “The possession of the suit property, along -with the c condition to pay the rent of Re. one 
‘retained with the appellant up to the end of May 1950, on ad give possession of the suit property 
a year. After the expiry of the said period, the appellant toje appellant fails to give ee 
to the plaintiff No. 2 after removing his cattle-shed. If tleston of the suit land, 
of the suit land as above, the plaintiff No. 2 do take posse the decree of this Court. ot this 
oattle-shed therein at the cost of the appellant by executing he appellant do bear his costs of 
condition’ the appellant has left the contentions in his su j : 
the two Courts and pay that of the plaintiff-respondenta.’ aoution proceedings 
Pursuant to the decree in appeal, the appellant i 
against the respondent by Darkhast No. 40 of 1951 
‘issued against the respondent, who, in answer, & 
contending that the case was governed by the 
Lands Act, . 1948, and that he was not liable to b 
The exeocuti ‘Court dismissed the appellant’s dq 
firmed in ap by the Assistant Judge, Ratnagiri 
decree-holders have come up in second appeal. 
` Upon this appeal, Mr. BLN. Gokhale for the agg 
construction of the terms of the decree it chou 
did not create a lease in favour of the reepo 
February 25, 1946, and under tie decree the 
until the end of May 1950. If the deoree.g 
the decree is a period exceeding one year 
if the decree creates a lease, ite 
8. 17(1 ) (d) of the ew 
Now, ‘a leaggs Op 
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1954.] NABAYAN RAMCHANDRA V. GANGADHAR (A. : 
wt a licence. He further 
fact that what was intended to be created was not a lease | upon the allegation that 
points out that the suit giving rise to the decree was | therefore, the appellanta 
the ‘respondent had denied the title of the appellants, andthere was no question of 
had treated the respondent only as a trespasser, and so , i 
treating the respondent as a tenant. , the expression used is 
Mr. Chitale, on the other hand, says that in the decrdsession up to the end of 
“rent”, that the respondent had a right to remain in pogitentions in the suit on 
May 1950, and that the respondent had given up the odi of May 1950, upon his 
condition that he was to remain-in possession until the er , . 
paying the amount of rent to the appellants. e one in the present case 
Now, documents of the nature and description such as t}ertain recitals in a doou- 
are, not always unambiguous. It is poagible to emphasise ace and not a lease. On 
ment and to,conclude that the doqument creates only a liogitents of the document 
the other hand, it is also le to rely upon some other dlicence. - What one has 
and to conclude that the document creates a lease and not »'rder to find out the in- 
to do in such a case is to take the document as a whole in{® Ue eee ae 
tention of the parties and then to conclude as to whether or#PPellants is the ciroum- 
document creates a lease or only a licence. In favour of the & 
stance that the ‘opening language of the decree suggests that ¥ 
respondent was permission to occupy the suit land up to the & 
therefore, the intention was that it was only permissive po A br sa 
onge met’ with 'a difficulty, becatse what follows is the oiroums MA2- 7 "eY 
the respondent, namely, that the respondent is to pay the amount -& ; 
ofrent. Now, the expression ‘rent’ is intended-to be used with reference tot 
The language of the decree shows that the respondent was to give possession © 
Scan Sonne. 2 and the decree goes on to provide that the appellant 
this position only upon his giving up the contentions in the suit. - This 
that if the respondent did not have a right to remain in possession and to 
enjoy the land as such, he would not have given up the contentions which he had 
Talsed in the suit. The decree concludes by reciting that the respondent was to bear 
the costs of both the Courts. This suggests, as is contended by Mr. Gokhale, that 
it was more by way of permission than by way of a right that the land was allowed 
to remain in the possession of the respondent. Therefore, what I have to consider 
in this case is not whether certain part of the decree is favourable to support the 
contentions of the appellants or certain other of the decree is favourable to 
support the contentions of the mdent. . t I have to consider is whether 
upon reading the decree as a whole, the only reasonable inference is that only a 
licence was intended to be created and not a lease. If that is the only reasonable 
inferenoe, then Mr. Gokhale is obviously right. If, on the other hand, that inference 
does not reasonably arise, but the language of the decree when construed is capable 
of the construction that it was a lease which was intended to be created, then there 
is no‘ question that this decree did create a lease and not a licence. Looking to’ the 
decree as a whole, I-am satisfied that this decree does create a lease, and not a 
licence. Iam led to this conclusion not merely for the reason that the ion 
“rent” is used in the decree, but for the reason that the respondent had TAEA oartain 











contentions in a and he gave up those cantentions on condition that he was to 
remain in on of the suit’property up to the end of May 1960 upon payment 
of rent. ` the whole, I am gatigfied that the construction placed upon the decree 


by the lower appellate Court is he a . 
The result is that this appeal and the same will be dismissed with costs. 


eo Appeal dismissed, 


< $ 
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. Justice Shah. . , . 


Bombay Rents, Hotel ahd Le ARKAR v. NDER JAGANNATH SHUKLA.* 

dency Small Cause Courting Howse’ Act (Bom. LVII of 1947), Sec. 28—Presi- 

_ tender spre of 1882 af Act (XV of À 19), Chap. PLI—Rjectment proceedings Ly plaintiff 

ge endani defendant a licenseo—Defendant not filing any defence—Court 

nace aay and ordering efeciment—-Defendant in rebision to High Court seeking 

0f Court under CIT of 1947—AppHcabitity of 3.38 of Act to ‘procesdings—Juriadictian 

Jurisdiction to deal ¥ 1883 :to hear proceedings. s ee pea 

a Enp Houe Pihi claim ‘or question arising’ out of the Bombay'Rents, Hotel 

P ee ae apiid Control Act, 1947, or any of its provisions is ancillary to the 

atita and the 4 OF the Court to decide a suit or proceeding between a laridlord and 

- of its provisions it tan made ‘under the Act. By conferring jurisdiction on special Coitrts 

ings other. than suits ‘to'deal-with any claim or question arising out of the Act or any 

nature of applicatio t intended to ‘Indicate a third categéry-of proceediigs—that is proceed- 

_ Act or any of its p proceedings between landlords and tenants and proceedings In the 

eins n intin. pied msde unäer the Ast in which any claim ot question arising out of-the 
dons may fall:to be decided: na AE AR DOTEE 

ectment proceedings against the' defendant in, the, Court of Small 






Č ntitled to the protection of the Bombay Rents, Hotel and Lodging House Rated Control 
.,, Act, 1947, and that the plaintiff was not entitled to obtain’ an ‘order ‘in ‘éjectment against 
him by filing proceedings under Chapter VII of the Presidency Small Cause Courts Act :— 
n ” Hid, that the ejectment proceeding instituted by the plaintiff, was not a suit or'prooeeding 
between'a landlord ard teraht nor was it an application made udder the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947, that s. 28 of the Act had no application 
to the proceeding merely beaiuse the defendant resisted the Grossing on a pen D ia 
was a tenant entitled the benefit of the Act, and that the Court of Small Causes in its 
: ada eee ee ee ee 
-instituted by the plaintiff. E : i 
i ot t Govindram Salamairai v. Dharampal,! followed. ig 
fue bese . ' ., Importers v. Phirox,. explained. © - ve a si ' 
a Eruch D. Enginser v. Navinchandra Hiralal,’ explained and distinguished. ; 
Omu Shamsundet (plaintiff), who occupied certain premises as a tenant in Bombay 
filed ejectment proceedings against Krishnaji (defendant), in the Court ‘of Small 
Couses, Bombay; alleging that the defendant was his licensee and that he had failed 
‘to ‘vacate and deliver posseasion of the premises when called upon to do so. When 
the ‘suit reached hearing, the defendant did ‘not file any defences but applied for an 
adjournment. This application was rejected and the proceedings: were continued. 
‘On July 17, 1953, the trial Judge delivered the following'judgment:—+ -" -t 
rte “On evidsnoe and ‘probabilities the defendant is held to be Hoensee and license was revoked. 
Defendant tó ‘vacate in 6 months and pay costs.” > ' ae g 
- The defendant; appealed to the appellate bench of the Court’ óf Small Causes, but 
the appeal was rejected by the bench, which observed,’ in ita judgment, as follows :— 
“The proceedings in which the order complained of has been passed was purely arr ejectmentt 
falling under s. 41 of'the Presidency Small Causes‘ Courts Act ‘and not one falling 
under the Rent Control] Act. Under the circumstances no appeal can lie under s. 20 of the Rent 
Control Act’ fora decision in such proceedings.” 
The defendant applied in revision to the High Oourt against the orders passed by 
the lower Courts. 


' “eet ack A Paes, 


“Dectded, Marck 8, 1954. Civil Revision 1 (1951) 58 Bom. L. R. 886. 
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The application was heard. 


. B. A. Pandya, for the petitioner-defendant. 
_ F.T. Walavalkar, for the opponent-plaintiff. 


Bman J. The opponent in this revision application filed ejectment proceedings 
against the petitioner in the Court of Beall Cauaen, Bombay, under Chapter VII 
of the Presidency Small Cause Courts Act. It was the case of the opponent that tho 
petitioner was his licensee, and that even though possession was demanded the 
petitioner failed tp vacate and deliver possession of room No. 17 in the Bandulwala 
Chawl No. 3, Sayani Road, Bombay; and hence the proceedings. > - 
` The petitioner was duly served with the process of the Court of Small Causes, but 
he did not file any defences on the date fixed for hearing and applied for an adjourn- 
ment. No adjournment was however granted, and the ejectment proceedings were 
heard by the Court. Qn consideration of the evidence the Court came to the con- 
clusion that the petitioner was a licensee of the opponent and that the'license was 
revoked, and the Court passed an order against the petitioner directing him to vacate 
and deliver possession within six months from the date of the order. inst that 
order an appeal was filed before the appellate bench of thé Court of 8 Causes on 
the assumption that the proceedings were ‘a suit’ under 8. 28 of the Bombay Act LVI 
of 1947. But that appeal was rejected on the ground that the appellate bench had 
no jurisdiction to entertain the a l. The petitioner has come to this Court in 
revision against the order passed by the Court of first instance as well as the order 
passed by the appellate bench of the Court of Small Causes, Bombay. 

On behalf of the poron it is that the petitioner is a sub-tenant of room 
No. 17 in Bandulwala Chawl, Sayani Bombay, and he is entitled to protection 
of the Bombay Rents, Hotel and Lodging House Rates Control Act, LVII of 1947, 
and that the opponent is not entitled to obtain an order in ejectment yoann him 
by filing ings under Ohapter VII of the Presidency Small Cause Act. 
It'has to be noted however that no such contention was raised in the Court of first 
instance. The Court of first instance on evidence came to the conclusion that the 
petitioner was a licensee, and on that footing passed an order against the petitioner 
calling upon him to vacate and deliver possession. 

Mr. Pandya on behalf of the petitioner has an elaborate angam ent on the 
ee that the petitioner had contended before the Court of first instance 
that the petitioner was a sub-tenant of the opponent, and that the Court of Small 
Causes in ita ordinary jurisdiction had no jurisdiction to hear those proceedings in 
view of 8. 28 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
LYI of 1947, and that in any case an appeal was competent to the appellate bench 
under s. 29 of that Act. In my view the argument of Mr. Pandya becomes academic, 
when it is appreciated that no defences were filed by the petitioner in the Court of 
first instance. The question whether the petitioner was a sub-tenant of the oppon- 
ent was never sought to be raised by a proper plea in that Court and could obviously 
not arise in this Court. I have, however, heard Mr. Pandya on the question raised 
by him, because, as it appears from the notes of evidence, the petitioner had stated 
in his evidence that he paid rent to the opponent. But in my view the contention 
now raised that the Oourt of Small Oauses in ita ordinary jurisdiction under Chapter 
VIL of the Presidency Small Cause Courts Act could not proceed to hear the ejectment 
proceedings which were instituted by the opponent has no substance. 


Section 28 of the Bombay Renta, Hotel and Lodging House Ratea Control Act, 
LYD of 1947, provides in so far as it is material: ` - En 
“q) Notwithstanding anything containéd in any law and notwithstanding that, by reason 
of the amount of the olatim or for any other reon, the sult or proceeding would not, but for 
this provision, be within its jurisdiction, 
(a) in Greater Bombay, the Court of Small Causes, Bombay,.. sani 
shall have jurisdiction to entertain and try any suit or proceeding between a landlord and a 
tenant relating to the recovery of rent or possession of any premises to which any of the provisions 
of this Part apply and to decide any application made under this Act and to deal with any claim 
or question arising out of this Act or any of its provisions and subject to the provisions of sub- 
L. R.—5y 
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section (2), no other court shall have jurisdiction to entertain.any such suit, proceeding or,appH-:5 
cation or to deal with such olain or question.” , per age 
‘The effect of s. 28 is to constitute courts of special jurisdiction to try suits, : 
'* and applications of the nature specified in that section and to exclude jurisdiction: of 
.' other Courts to try suits, ings and applications ified therein or to deal- 
with claims or questions arising the Aa or any of its provisions. However, '' 
the jurisdiction which is conferred on special Courta constituted under the Act is: 
i to entertain and try any suit or pro ing between a landlord and -a. 
tenant relating to the recovery ‘of rent or possession of any premises, and to which. 
the provisions of Part II of the Act apply. If the suit or proceeding is not between: : 
a landlord and a tenant, or does not relate to the recovery of rent or. possession. ofa 
ay eee or relates to premises which are not of such a nature that the provisions - 
of It of the Act not apply, the ial Cour’ could have no jurisdic- ' 
tion to entertain or those suits or pro and the jurisdiction of ordinary- 
Courts to entertain, try those suits or proceedings would not be excluded.: Juris- 
diction is also conferred upon 1 Courts constituted under the Act to ‘decide `. 
applications made under Act LVII of 1947. Under Act LVII of 1947 it is conter- ! 
plated that applications may be filed by parties for obtaining certain specified reliefs ` 
without instituting a suit; for instance, an apnom may be filed under s. 11. of- 
the Act for fixation of standard rent, or under s. 16 for recovery of possession, for 
making repairs and for an order for redelivery of possession after repairs are completed, ' 
or under s. 17 when a decree for eviction has been passed bythe Court on grounds 
specified in items (g) and (4) of a. 18; or under s.:20 for recovery of amounts which 
have been recovered otherwise than in accordance with the provisions of the ‘Act, 
and similar other applications: It is true that s. 28 enables the special Oourt'to ' 
deal with any claim or question arising out of the Act or any ofits provisions. Bit 
in my judgment jurisdiction to deal with any claim or question arising out ofthe 
Act LVII of 1947 or any of ita provisions is ancillary to the jurisdiction conferred. 
upon the Court to decide a suit or ing between a landlord and tenant or an’ 
application made under the Act. By conferring jurisdiction on special Courts con- 
stituted under Act LVII of 1947 to deal with any claim or question arising out of. 
the Act or any of its provisions, it is not intended to indicate a third category of’ 
posing at ds other than suits and proceedings Jand: ' 
ords and tenanta and proceedings in the nature of a lications made under the 
Act, in which any claim or question arising out of the ‘Act or any of its provisions 
may fall to be decided. TOENG 
In this case the ejectment proceeding instituted by the opponent is not a suit or’ 
proceeding between a landlord and a tenant, nor is it an application made under 
the Act or under any of ita provisions, and in my view s. 28 can have no applicétion 
to this proceeding, mer use the petitioner registed the proceeding on a plea 
that he was a tanant entitled to the benefit of Act LVII of 1047. `` Pat aioe 
` Mr. @ on behalf of the petitioner contended that it was intended bý the 
Legislature by conferring jurisdiction upon special Courts constituted under ' Act 
LVII of 1947 to deal with any claim or question arising out of the Act or any of its 
provisions to constitute them Courta of exclusive jurisdiction to try a claim or a. 
question arising out of the Act or any of its provisions, even though it does not arise, 
in a suit or proceeding between landlord and tenant, or even when it, does ndt 
arise in an application made under the Act., Iam unable to accept that contention ` 
for diverse reasons, preeminent among which is that I am bound by a judgment of 
a division bench of this Court reported in Govindram Salamatrai .v. Dharampal. 
That was a case in which the plaintiffs filed a suit against the defendant on ‘the 
Original Side of this Court claiming possession of certain premises situate in Greater 
Bombay alleging that the defendanta were licensees and the plaintiffs were licensors. 
The defendants contended inter alia that* the tenants of the plaintiffs, “and. 
were entitled to protection under the Bomba Tanta Hoti and Lodgine House Rates’ 
Control Act, LWO of 1947, and, the High Court had no jurisdiction in view óf the, 
provisions of 8. 28 of the Act to try the guit. , The contention raised by the defendants, 
was negatived at the trial, and it was held that when the plaintiffs filed the suit dn 
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the:allegation- that the defendants were their licensees, the proper forum for the 
determination of the question was the High Court, and not the ial Court having 
jurisdiction under s. 28 of Act LVII of 1947. An appeal by the defendants was 
dismiæėd and the decree of the trial Court was confirmed. The head-nòte of the 
case in so far as it is material is: 

Geotion £8 of the Bombay'Rente, Hotel and Lodging House Rates Control Act, 1947, does 
Hot devete the High Court of tts’ fusiadiotlon kiail solts for possession whareves the detendant 
takes up the contention that he is a tenant. The High Court.has only been deprived of the 
jurisdiction in those suits where a landlord files a suit against his tenant and the tenant seeks 
the protection of the Act... Whether a person is entitled to the protection of the Act, whether a 
pérson is entitled to the benefit of any of the provisions of the Act, all these are questions which 
only the Small Causes Court can decide and determine, but whether a person is a tenant or a 
Licensee.or a trespaiser are not questions which s. 28 has left to the determination of the special 
Court set, up under the Act. 

‘The proper forum for the determination of the question whether the relationship between 
the, plaintiff and the defendant is as between landlord and tenant or as between licensor and 
Hognsee or as between owner and trespasser is the High Court which initlally has got the jurisdlo- 
tlon to entertain the suit for ejectment which has been properly framed on the basis of relation- 
ship as between Iictnsor and licensee or owner and trespasser.” 

The Court in that case overruled a judgment of a single Judge of this Court re- 
ported in Ebrahim Salejs v. Abdulla Al who had taken a different view. My Lord 
the Chief Justice in delivering the judgment of the Court observed (p.’ 388) : 

“Therefore the question that I have to address myself to is whether the question as to 
whether the defendant is a tenant or loensee is a question which arises out of the Act or any of 
its provisions, Really, this question is not a question that has anything to do with the Act or 
any of its provisions, It ts a question whioh is collateral and which has got to be decided before 
it could be said that the Act has any appHoatton at all. The very application of the Act depends 
upon the defendant being a tenant. Tf he is not a tenant, the Act has no application, and there- 
fore before the Court oan apply any provisions of the Act or decide any question arising out of 
the Act it has got to decide whether the defendant is a tenant who can claim the protection of 
the Act. It is a jurisdictional question which has got to be determined in order to decide whether 
the particular Court in which the suit has been filed has or has not jurisdiction to try the suit, 
and in my opinion s. 38 does not deal with jurisdictional questions which have got to be desided 
tn limine before the matters arising under the Act oan be considered by the Court.” . 

Mr. Pandya has, however, relied upon certain observations in a judgment of the 
Súpreme Court reported in Importers v.-Phiroz? and contended that Govindram’s 
case is no lo ee ar. That was a cage in which the plaintiffs filed a suit in 
the Oourt of Bina Causes at Bombay under s. 28 of the Bombay Act LVI of 1947 
against their tenant and a third person who claimed to be a sub-tenant, but whose 
tenancy was denied by the laintiffs. The relief claimed by the plaintiffs was a 
decree in ejectnient against Bed defendants and‘ a decree for compensation for use 
and ocoupation of the premises. It was the case of the plaintiffs that sub-letting 
of the premises in dispute by defendant No. 1 (the tenant) to defendant No. 2 
was unlawful, firstly, because it was in breach of the‘terms of the tenancy, and, 
secondly, because as a statutory tenant after the determination of contractual 
tenancy defendant No. 1 was-not entitled to create a sub-tenancy. It was oon- 
tended by the defendants that the Court of Small Causes had no jurisdiction to 
entertai the suit in which on the allegations ands a plaintiffs, defendant 
No. 2 was 6 , and that a suit by the plain against - defendant No. 2 
for possession su tially on the allegation that he was a tresparsef and against 
. whom compensation was claimed for use and occupation of the premises was not a 
for recovery of ion and rent contemplated by s. 28 and was not main- 
tainable in the special Court constituted under ‘provision. The Oourt of Small 

uses rejected the contention raised by defendant No. 2, and held that it had 
jurisdiction to entertain the suit, and passed a decree against both the defendants. 
A Arenie application was ee that decree to‘ this’ Court by deféndant 

No. 2, , The application was h by. my Lord the Chief Justice, and was rejected. 

In the argument on behalf of defendant o. 3 reliance was placed upon the judgment 
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of this Court in Govindram’s case and it wag contended that the Court of. Small 
Causes had no jurisdiction to entertain the suit, and the suit was: maintainable i ra 
the High Court. That contention was rejected and it was held that the. 

of Govindram’s case had no lication to the faota. of that case, and the om 
Small Causes was the only ort competent to entertain the suit. Against. me 
decision by this Court an appeal was preferred to, the Supreme Court.. It was 
contended before the Supreme Court that inasmuch as a claim was made for oom- 
-pensation for use and ocoupation of premises against defendant No.2 on. the plea. that 
he was a trespasser, the suit was not. cognizable by the special Court and. that this 
Court was in error in holding that the Court of Small Causes was competent to enter- 
tain the suit. It was also contended before their Lordships that defendant .No. 2 
not being a tenant the suit was rot:maintainsable in the special Court and the only 
Court competent to decide the plaintiff's suit was the High Court. The Supreme 
Court rejected both the contentions. In rejecting the contention that when a claim 
for compensation was made the suit could not be entertained by the Court. of Small 
Causes, it was observed (p. 277) : 


“The last part of the « contention need nöt Astute ‘un long: for the sult was undoubtedly one 
for possession of the flat and the claim for compensation was only incidental and ancillary to 
the claim for possession. - Jurisdiction to entertain a suit for possession will empower the Court 
not only to pass a deores for possession but also to give directions for payment of mesne profits 
“until delivery of possession. , Such direotion, for payment of mesne profits is usually an integral 
part of the decree for’ possession.” 7 

` In dealing with the question whether the suit was competent against defendant 
No. 2 in the, special Court even though it wae alleged that he was’a trespasser, ib 
was observed (p. 277) ; 

“Section 38 confers jurisdiction on the Court of Small Causes not only to entertain and try 
any suit or proceeding between a landlord and a tenant relating tothe recovery of rent or posses- 
‘sion of the premises; but also ‘to deal with any, claim or question arising out of this Act or any 
of its provisions’. There is no reason to hold that lg era ar. question’ must neorenscily, Be 
-ane between the landlord and the tenant.” 


Mr. Pandya relying upon these ebecryations aoi that the aar Court took 
the ‘view that not only jurisdiction was conferred upon the Court of Small. Causes, 
Bombay, by s:'28 ‘of the Act of. 1947 to entertain suits and proceedings between a 
landlord and a tenant. but exclusive jurisdiction was conferred thereby to entertain 
and deal with all suits and proceedings’ wherein any claim or question arising out 
of the Act of 1947 or any of its- provisions: arose for determination by any court. 
I am'‘anable to read the judgment of their Lordships in the: manner Tore by 
Mr. Pandya. “What their Lordships were at paina to point out was that the juriadio- 
tion conferred upon the Court of Small Causes was not limited to deciding questions 
which arise only-as between-s landlord and a tenant. Their Lordships pointed out 
‘that the Oourt of Small Catises has jurisdiction once a suit or proceeding between 
a ldndlord and tenant has been’ envied entertained to deal with any -claim or 

uestions arising cut of the Act of 1947 or any of its provisions; and that’ is made 
sea by the sentence in the judgment of the Supreme Court which immediately 
follows the observations set out earlier (p. 277): 

“In any cose, once there fs a'suit between a landlord and a tenant relating to the reoòvery 
of rent or possession of the premises, the, Small Causes Court acquires the jurisdiction not only 
to entertain that suit but aleo'‘to deal with any claim or question arising out of the Act or aay 
Of tts Provisions’ whicli- mey properly be zalsed in woh eet , 

Their also pointed out that the claim or question as to ihertepective righta i 
of the p and defendant No. 2 raised m the plaint arose out of the Act and ' 
the provisions of s. 28 appeared to be wide enough to cover the same. That obser- 
vation evidently refers to the‘ provisions of s. 15 of the Act which prohibita sub- 
letting after the date on which the Act comes into‘operation. There is nothing in 
the ju t relied upon which either directly or indirectly overrules the judgment 
of this Court in Govindram Salamatrai’s case: I am bound by the judgment of the 
Diridan Benia Gf sls Court ani ie oe th wich Wp» oantal facia. aapea to Da 
the same as the facta in the present 

Mr. Pandya also relied upon az aiei judgment of my brother Tendolkar 
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in Eruch D. Engineer v. Navinchandra Hirala? on the Original Bide of this Court. That 
was & case in which a suit was filed by the plaintiffs for o z possession of thé 
Meats floor of a building at Apollo. Street, Bombay, on the allegation that the 
tenant’ had purported to sell the business carried on in the premises ther with 
ita stook-in-trade, goodwill and the tenancy ta to the defendant; and the plaintiffs 
claimed posseasjon on the ground that the + threatened to carry on and did 
carry on business in those premises for, which they werenot originally given’ and 
which he was not entitled in law to use: Mr. Justice Tendolkar, took the view that 
even though the suit, wasnot between sa landlord and tenant, it was triable only by the 
Court of Small Causes because jt involved determination-of a question arising out 
of Bombay Act LYI of 1947. The pleadings of that case are not before ‘me; 
but it does appear from the observations made by ‘the learned Judge in the first 
paragraph of bie UCase eM mut wae dled age mse the Aarigriae of the tornant 
dlord for a declaration that the assignment was void, and for possession. 
‘Bis Lordship held that because the suit involved determination of a question arising 
out of the Act, the High Court had no jurisdiction-to entertain the suit. The facta 
of that case are certainly not similar. to the facta ofthe present cage. ‘Itis obvious 
from! the: statement made in the judgment that possession was olaimed. from the 
defendant on the footing that there had been termination of the tenancy: right which 
the defendant obtained as an assignee from the original tenant, when he attempted 
to yse the premises for purposes other than the purpose for which they were originally 
let to the tenant: The structure‘of the plaint as summarized appears to have a 
close similarity with the plaint in the suit before the Supreme Court in Importers v. 
Pheroz.- Before Mr. Justice Tendolkar the suit appears to have -been tried on # 
démurrer. It is evident that before Mr. Justice Tendolkar it was-not canvassed, 
and it could not be canvassed on: the facta of the case, that Govindram Salamatrat’s 
case was overruled by the Supreme Court. . The question whether. a-suit-filed-by. a 
‘person, who slats to be a landiord, against the assignee of his tenant, whose right 
is alleged to have been determined by-an attempted diversion of the purpose for 
which the tenancy was granted according to the covenants of-the original tenancy, 
‘can be regarded ‘asa suit by a landlord against a tenant, does notappear tohave been 
canvassed. But'it is clear from the judgment that-the plaintiff filed the ‘suit o 
‘ing to be a landlord, and pleaded that the defendant who was'an 
interest of the tenant had fo rfeited that right’ only bebause hè attempted to use oe 
premises for-a purpose other than the’ purpose for ‘which they were originally let; 
‘and it was held relying only on-the averments made in the plaint that the suit filed 
‘by the plaintiff for a decree in ejectment’on those averments was not maintainable. 
It m High bows pertinent to point out that the suit was held not maintainable ‘in thé 
-High Court on the allegations made in the plaint, and not on the view that the High 
Court cessed to have jurisdiction in a, properly instituted suit, by reason of the 
‘defence raised by the defendant. There is in my--view no in the. judgment 
relied updn which indicates that in the view of Mr. Justice Tendo there was any 
‘doubt, cast upon the binding character of :the earlier judgment of this Court in 
Govindram au te 1 case by the decision of the. Supreme Court. : 
, In that view of the case, the rule must be ‘discharged with costa. .. : . 
een Ne. 2380 of 1053 is also dismissed with costs, a zai 
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. Before the Hon'ble Mr. M. C. Ohagla, Chief Justice, and Mr. Justice Distt. | ,,.} 


MOMAMAD SADIK GULAM SAHEB PATIL v. HUSSEIN MIYA CURAM 
SAHEB PATIL.* 

Bombay Usain FEA Relief Act (Bom. XXVIII of 1947), Secs. 190), leenan A 
to transfer appeal pending before ii to Court under Act—Whether every pending appeal Kable 
to be transferred—Debtor’s failure to make necessary allegations under s. i cali 

' debtor can coftend that debt extinguished under s.°15(1) of Act. 

Under s. 191) of the Bombay Agricultural Debtors Relief Act, 1947, an’ obligation is cast 

e upon the Court, in which a suit or appeal is pending, to transfer ft to the Bombay Agricultural 

` Debtors Relief'Act Court. But it is act every appeal that is lable to be transferred. ‘! It 
is only an appeal which involves the two questions referred to in 4. 19(1 ) of the Act that is 

' liable to be transferred, Le., if the appeal involves the questions whether the person from 
-whom a debt is due is a debtor and whether the total amount of debts a 'exjecds 
Ra. 15,000. 

- The failure on the part of a debtor to make the necessary allegations under a. 19(7) of 
the Act, which would lead to the transfer of a suit or appeal to the Bombay Agricultural 
Debtors Relief Act Court, must incur the penalty laid down in s. 18(2) of the Act and’ the 
penalty is that the debtor cannot contend that the debt which ie the subject-matter of the 
sult or appeal is extinguished by reason of a. 15(1) of the Act. 

Bhikaji Tatya v. Bkargavram Baikrishna,) 
Bhimanna Venkappa v. Skidrama Ningappa," referred to. 

Ont Mohamad Sharif filed a suit for partition against Hussein Miya (deferidant 

No. 1),. Eo (defendant No. 2), Mohamad Sadik (defendant No: 6) 'and 

others. The final decree in the suit was made on March 81, 1948. Under the 

decree defendant No. 6 was awarded a certain sum of money for past mesne profits 

against defendants Nos. 1 and 2 tely, a further sum as tion t 

defendant No., 2 and costs of suit against defendant No. 1. Defendant 1 

appealed the decree and the appeal was dismissed by the District Court 

on October 18,1947. Defendant No. 6 filed two darkhasts—darkhast No. 66 

to recover the'amount of past mesne profits awarded by the decree from defendants 

Nos. 1 and 2 and darkhast No. 67 to recover costs of the suit awarded.by the decree 

from defendant No. 1 and the amount of the compensation awarded by the decree 

from defendant No. 2.. Defendants Nos. 1 and 2 resisted the darkhasts contending 

that they were debtors under the Bombay icultural Debtors Relief Act, 1947, 

which. was made applicable to the area on ebruary 1, 1947, and as defendant 

No. 6 did not. apply to the Board under that Act in respect of the money claims 

within the prescribed period of six months, the claims were extinguished under 

s. 15(1) of the Act. 3 n 
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The trial Judge directed that both the darkhasts be proceeded with, observing, 
' in-his judgment, as follows :— 

Age ell ahenn ee wash hae GigE ete esta Stag ie a OP thn lowes Coot magutaing 
payment ‘of past mnesne profits and compensation, the parties had gone in appeal. The matter 
was finally decided by the appellate Court on October 18, 1047. Therefore, in my opinion, 
“Hability to pay pest mesne profits or compensation finally arose on October 18, 1947. The 
claims under both the above darkhasts came into existence on Ocfdber 18, 1947. The last date 
for making an application under the B. A. D. R. Act was July 81,1947. On this date the olaims 
‘under both the darkhasts were pending subject to the decision of the appellate Court. Unless 
‘the appellate Court had decided the matter, the present decree-holder could not make applications 
under the B. A. D. R. Act, claiming the amounts awarded to him by the lower Court. Suppose, 
, the decree-holder had made applications under the R. A. D. R. Act before July 81, 1947, claiming 
the amounts under both the darkhasts, then an objection would have been raised as to how 
he could make an application regarding claims which are disputed before an appellate Court. 
Taking this fact into consideration, I am of opinion that even if both the claims are taken to be 
the debts under the B. A. D. R. Act, the decree-holder could not make applications under the 
. above, Act, before July 81, 1947. As the liabilities arose after July 31, 1947, they do not come 
within the purview of the above Act. i 

I have held judgment-debtor No. 1 to be a non-debtor. So he cannot olaim the benefit of 
ee aa As regards judgment-debtor No. 2 the liability against him also 
cannot be extinguished, as it arose after July 81, 1947.” — 

bei the District Judge set aside the order of the trial Court and dismissed 

ists, observing, in his judgment, as follows :—* 

The eae aren oe acd Gs a os te Therefore it was a 
‘debt’ due from the appellant to the respondent at the date the B. A. D. R. Act was made 
‘applicable. - Therefore though the appeal filed by appellant No. 1 against the decree was pending 
in the appellate Court the respondent was bound to apply to the Board. He should have moved 
the appellate Court under s. 15 of the Act to transfer the appeal to the Board to be dealt with 
under the Act or he ahould have made an independent application to the Board in respect of the 
claims under i 4'of the Act. As he did neither, ee oe See 
#- 15(1) of the Act and are unenforocable against appellant No. 1.” i 


- Defendant No. 6 appealed to the High Court. 


-  . S. A. Nos. Oe ORE NES: 
l G. B. Madbhavi, for the appellants. 
M. M.. Virkar, for the respondents. 


S. A. Nos. 688 and 684 of 1958. 
x 0. ER: Madbhavi, for the appellants. 
Hussein M. Dalvai, for the respondents. ` 


. CNAA E J. A partition deuce Way panatd aw Minch ant 1945, and defendant 
“No. ‘1 filed an appeal. Ultimately the: District Court by its judgment dated 
October 18; 1947, modified the‘decree of !the: trial Court. endant No. 6 then 
filed.two darkhasts—one against defendant No. 1 and the other against defendant 
No. 2; and the contention raised by the ju t-debtors was that the judgment- 
debt was extinguished and therefore a dae could not be presented in respect 
„of that judgment-debt. Now, the last date for making an application for adjust- 
ment o de ta was July 81, 1947, and what is urged is that the ap which was 
f ding before the District Court was liable to be transferred under s. 19 of the 
sire Agricultural Debtors Relief Act and the subject-matter “ot the appeal 
should have been dealt with~by the provisions of that Act, and inasmuch as the 
appeal was not transferred inasmuch as the creditor did not make any appli- 
cation for adjustment of the debt by July 81, 1947, the judgment-debt under the 
decree esa by the District Court is extinguished under s. 15 of the Act. Now, 
this second appeal is referred to a bench because there‘are two conflicting decisions 


, on this point—one given by Mr. Justice Shah (Bhikaji ,T'atya v. Bhar, Bal- 
krishna’). and the o a ven by me (Bhimanna onkappav. Shidrama Ningappa*.) 
J pa aaa 1 No: 474 of 1958, of 1988, decided by Chagla C. J., on June 18, 

J ber 1, I ppllsation No. BLA 1958 one 
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. Now, the view taken by Mr. Justice Shah is that under 8. 19 it is not necessary 
for the eer to apply for the transfer of a suit or an appeal and that there is a 
statutory obligation upon the í in which a suit or appeal is pending, to trans- 
fer it to th Bomber Agricultural 7 Debtors Relief Act Court if the mit or epprol 
involves the questions whether the person from whom a debt is due is a debtor 
and whether total amount of debts due from him exceeds Rs. 15,000. There- 
fore, Mr. -Justice Shah came to the conclusion that s. 18(2) had no application, 
because it could not be said that by reason of the debtor not applying for a trans- 
fer of the appeal to the Bombay Agricultural Debtors Relief Act Court he had by 
his omission intentionally caused or permitted the creditor to believe that he was 
not a.debtor. Now, with.respect to the learned Judge, we are unable to accept 
that view. It is perfectly true that there is an obligation cast upon the Court to 
transfer the proceedings mentioned in s, 19(1). But it is not every appeal that is 
liable to be transferred. It is only an appeal which involves the two questions 
referred to in s. '19(1) that is liable to be transferred. Now, the ‘appeal which was 
pending before the District Judge in this case did not involve either ‘of the’two 
‘questions.’ 'The-suit was’a simple partition suit which led to an appeal bei 
filed by one of the parties, and no question arose as to whether any of the patties 
was & debtor within the meaning of the Bombay Agricultural Debtors Relief Act 
or whether his debts exceeded. Rs. 15,000. It is only if defendant No: 1 or 
defendant No. 2, who now urge that they were debtors and their debts ate extin- 
guished, had made an application to the District Court and had ‘alleged that they 
were debtors and their debts did not exceed Rs. 15,000 that an‘issue would havé 
arisen: involving the “detefmimation of those two questions; ‘In the absence of 
dny such allegation’ by the debtor, it is dificult to understand how it -could be 
‘said that this: appeal was liable torbe transferred to the Bombay Agricultural 
Debtors Relief het Court. The failure on the part of defendants Nos. 1and' 2 
-to: make these relevant- allegations leads to this conclusion ‘that ‘by failing 
‘to make. these’ allegations' he led the‘creditor’to believe that hé was’ not'a 
‘debtor and that the District Court had jurisdiction to dispose of thé appeal. 
Therefore, in our opinion, the failure on the part of a debtor to make the necéssary » 
allegations, which would.lead to the transfer ‘of a suit or Appeal to the Bombay 
Agricultural Debtors Relief Act Court, must incur the ra laid down in 8.15(2) 
and the penalty is that the debtor cannot contend that the debt which’ is:the 
subject-matter of the suit or appeal is extinguished, by reason of s. 15(1). There- 
fore, applying the test to. the facts of the present-case, the failure on the part of 
defendants Nos. 1 and 2 to make the necessary allegations required under s: 19(1), 
before the appeal could be transferred, must lead to the consequence that -it is 
not open to them to contend that the debt‘ which is the subject-matter of that 
appel is extinguished by reason of s. 15(1). - -> E 
: e result, therefore, is that the appellant, who is the decree-holder, must succeed 
‘and all‘the appeals will be lige with costs in this Court. The order of the 
District Court will be set aside, the drder.of the trial Court restored- and the dar- 
khasts will’ be directed to proceed in accordance with law. Parties to-bear their 
own costs in the District Court. `. ` i a f moa 
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7C 1 ‘Before the Hon'ble Mr. M. C. Chagla, Chief Justice; and Mr. Justice, Dizit. 


“*. > “JUGALKISHORE SARAF v. RAW COTTON CO,, LTD.* ; Fei 


Preridency-towns Insoloenoy Act (ILI of 1909), Sec. 9(1)—Presidency-tomns Insotoency the Pro- 
-u vincial, Insolvency (Bombay Amendment) Act (Bom. XV of 1989}—Presidency-towns Insol- 
, vency (Bombay Amendment) Act (Bom. LI of 1948)—Civil Procedure Code (Act V of 1908); 
| O. XXI, r. 16—Kquttable assignee of decree passed against debtor—Whether such assignee can 
` maintain insolvency notice against debtor—“Creditor” in s. 9{1) whether inchides, assignee of 
In s. 9 (i) of the, Presidency-towns Insolvency Act, 1909, the expression “creditor” means 
nop only a decree-holder but also-an assignee ofa decree-holder. Therefore, an equitable 
oe assignee of a decree passed against a det tor can maintain an insolvency notice against him, 
.. Hass & Sons who had filed a suit, agai one Jugalkishore obtained a decree 
in their favour for Rs. 8,428-7-0 on mber 15, 1949. Subsequently Habib 
& Sons made an assignment of the decree in favour of Raw Cotton Co., Ltd. 
Raw Cotton Co., Ltd., obtained leave under.O. XXI, r: 16, of the Civil Procedure 
Code, 1908, to execute the decree, and on .December 17, 1958,-took out an 
insolvency : notice against Jugalkishore. On January 12, 1954, Jugalkishore 
took out..a notice of motion to set aside the insolvency notice. The notice of 
motion.came on for hearing before Coyajee J. who dismissed it on February 
16, 1954, observing in his judgment as. follows :— 7 
` Coyaser J. In this matter the insolvency notice being Notice No. 877 of 1958 
dated December 17, 1958, is attempted to set aside on three grounds. The 
first ground taken by Mr. Banaji on behalf of, the judgment-debtor is that 
the.judgment-creditor being an assignee of a judgment debt, he is not entitled to 
have recourse to this procedure, and for that purpose he relied upon the judgment 
in the case of Ee parte Blanchett: In re Keeling! which held that where the provision 
enables a creditor who has obtained a final judgment’ against a debtor to issue a 
bankruptcy notice requiring him to pay or secure ,the debt the words ‘‘creditor 
who has obtained a final judgment” do not include an. gssignee of the Judgment 
debt. Mr. Banaji points out that because of tus the Poel Bankruptcy Act 
had to,be amended. Peig te the English’ uptey Act the sub-section 
there which refers and defines this is-sub-s. (1) (g) and the sub-section says that a 
debtor commits an act of bankruptcy-if a creditor has obtained a final judgment 
ororder against him. Therefore, the word “‘oreditor:’ is well defined and restricted 
to.a party who has obtained a final judgment or final order. In’the light’ of that, 
the Act-was amended and the Act was so amended as to include that any person 
who is for the time being entitled to enforce a final judgment or final order shall 
‘be deemed to be a creditor who has obtained a final judgment or a final order and it was 
argued on the basis of this that our Act followed the same scheme of the English Act 
prior to the amendment and therefore an assignée is not entitled to take out a notice 
-under our rules. Mr. ekar has pointed out that the word referred to in our 
section is a ‘creditor’ and that is a creditor who has served an insolvency notice 
under this Act in respect of a decreeor order. Mr. Rarignekar has rightly pointed 
out that here the word “creditor” has been defined in the Act itself as one that in- 
cludes a party who has obtained a decree or order which clearly shows that the 
definition of “‘creditor” is much broader than was set ‘out in sub-s.(Z) (g) of the 
English Act. In these circumstances the first point does not survive. 


` Jugalkishore appealed. + . hes 
H. D. Banaji, with R. Iyer, for the appellant. 
K. T. Desa, for the respondents. ; : 
Camaata C. J. The question that arises in this appeal is whether an equitable 
assignee of a decree passed against a.debtor can maintain an insolvency notice 
` *Decided, April 6, 1964. O. C. J. Appeal “- 1- (1888) 17 Q. B. D. 808. o 
No, 84 of 1954: Insolvency No. N/377 of 1958. ; ee a ee - 
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11+! The decree was passed in favour of Habib & Sons on December 15, 1949, pnd | 
:there was-an assignment in favour of the respondents on February 7, 1949. The 
:respondents have obtained leave under 0. XXI, r. 16, as the assignee of the, decree 
„to execute the decree. Therefore, by reason of that leave they are in the same 
ition as the decree-holders, viz. Habib & Sons, and after they had obtained 
' leave, the ndents took out an insolvency notice on December 17, 1958. „The 
+ Judgment-debtor, the appellant, took out a notice of motion to set aside the in- 
solvency notice. Mr. Justice Coyajee dismissed that notice of motion and this 
appeal is against that order. ' ' ; Care 
` Now, what is urged by Mr. Banaji is that the creditor contem lated in, 8. 9(4) 
of the. Presidency-towns Insolyency Act as amended by Bombay Act XV of.1989 
‘is-onjy a decree-holder and not an assignee of a decree, whether the assignee is a 
l or an equitable agsignee. ` “Creditor” is defined in the Insolvency Act and 
the definition ip an inclusive and not an exhaustive definition, and the definition 


. ,, ‘ris-that a creditor includes a decree-holder, and Mr. ‘Banaji has been at pains, to 


emphasise the fact that the Legislature has not included an gssignee of a deci 
holder in ‘the definition of ‘‘creditor’. But as we just pointed out, the definition ' 

-of a “‘creditor’” is much wider than a mere decree-holder, and when we turn to,s.'9 > 
‘it is clear and it is not disputed that for the purposes of-s. 9(a) to (h) the expression 
-tereditor” used in that section is used in its wider connotation and would include 
not only a decree-holder but also an assignee of a decree-holder. The Indian Act 
„only, dealt with acts of. insolvency’ set out in ċls. (a) to (h) of s. 9. The Bombay 
islature then included a further act of insolvency in s. 9 and that was by Act 

of 1989. That Act was subsequently senda by Act LI of 1948 and the’ 


act.of insolvency was : ` 
“(7d if, after a creditor has served an insolvency notice on him under this Act.in respect of 
a decree or an order for the payment of any amount due to‘such creditor, the execution of which 
“is ngt stayed, he does not, within the period specified in the notice whioh shall not be leas than 
‘one month, either comply with the requirements of the notice or satisfy the Court that he has & 
‘counter claim or set off which equals or exceeds the decretal amount or the amount ordered to be 
paid by. him and which he could not lawfully set up in the suit or proceeding in which the decres 
„ór order, was made against him.” ` L : $ , 
Now, there is no reason why in this'new act of insolvency inserted ad by the 
-Bombay Legislature, the expression ‘“‘creditor” should not be used in the same 
sense as it is used in the rest of s. 9. It is significant that when the Bombay 
‘Legislature spoke of a decree or an order for payment, it’didnot qualify that by 
saying that the decree or order for payment must be in favour of the creditor. 
AN that 8. 9(+) requires is (1) that there must be a decree or order for payment, 
.(2) that the decree or order for payment must be against the debtor, and (8) that 
‘an amount must be dye to.the person taking out insolvency notice in respect 
of that decree or order for payment. It is not an essential condition for the 
majntenance of an insolvency notice that the decree or order for payment must 
.be in favour of the n taking out the insolvency notice. If that was the in- 
tention: of, the ‘Legislature, the islature could have clearly stated sq. - Apart 
‘from that, it seems-to us that there 1s no rinciple which would justify a distinction 
_.being made between a decree-holder aut the assignee of a decree with regard to 
the'right to maintain an insolvency notice. Under the Civil ProcedureCode, 
.. once leave is given under O. XXI, r. 16, the onpa steps into the'shoes of the decree- 
holder and he.can execute the decree in the like manner’and to the bame, ẹxtent 
. as the decree-holder himself. Mr. Banaji has failed to point out to ys any, reason 
why the assignee of the decree-holder should be put in a differert position from 
--thé decree-holder as far-as s. 9(i) is. concerned and as, far as his right to take out an 
insolyency notice is concerned. hy — ass 
Mr. Banaji.has drawn our attention to the position under the, English law, and 
it sSems to us that that position;far from helping him, is against him and further 
~erhphasises the fact that the only construction that can be put upon s. 9(4) is the 
- construction suggested by Mr. K. T. Desai on behalf of the respondents. „Now, 
the position in. England was this. : Under the Bankruptcy: Act of 1888 it was 
provided that only the creditor who obtained the judgment or his legal represent- 
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‘ati tive! could isdue'a barikruptey notice. Then the Bankri bey Ae was amended 
‘by the“Act of 1890 and that Act provided that a creditor w. ‘obtained a fal 
'j judginént ¢ or a final order could take out a bankruptcy notice, but the-Act provided 
that á creditor who had obtained d final judgment or a 'final order meant any 
it who was for the time being entitled to enforce a final judgment or'a final 
Insch, Therefore, when the Bombay Legislature put the--amendnient- of’-the 
venty Act on the statute book, it knew what the position in England was by 
meas of the Act of 1890. We may say that the same position obtains in the 
latest English Bankruptcy Act which is the Act of 1914. Therefore, the Bombay 
Legislature knew that under ‘the English law an assignee, whether legal or equit- 
‘able, of a decree-holder could’ take out dn ‘insolvency notice. The ‘question is 
whether the Bombay ÉL ture wanted the law here to be the same as in England 
or it wanted the law to be different: If'the Bombay me pee wanted: the law 
to be different, there was nothing to prevent it from using which would 
have made it clear that the intention of the Bombay 1 A was that only.a 
creditor who ‘Had obtainet' a final judgment or a final order should be allowed to 
tåke out an insolvency notice. In s. 9(+) the Bombay Legislature could have 
qualified the expression “creditor”? by adding ‘fwho has obtained a final judgment 
‘or’a’ final '‘order.” The Legislature did not do so, ’ Mr. Banaji says: that -the 
Legislature could have made it clear by saying that:not only a decree-holder but 
oan assignee of a decree-holder could take out am insolvehcy notice. In our 
ion it was unnecessary for the Bombay Legislature to make that position 
ete a ae ression “créditor’ as was used in s. 9, and 
as that’ “expression meant not only decree-holders-‘but also all other creditors 
including ass ignees of decree-holders, it was unnecessary for the Legislatusé to 
specify what ‘creditor meant in its context in s. 9(4). Therefore, -whether we 
I5ok at'it from the point of view of pure textual construction or whether we sar 
at it from the point of view of principle or whether we look at it from the 
of view of Toda recedenta, it is clear that in s. 9(¢) the expression ‘‘ toe” 
means not only a decree! holder but also an assignee ‘of a decree-holder. -. 
’ In our opinion, therefore, Mr. Justice Coyajee was right.’ The appeal fails and 
must be dismissed with costs. Liberty to the respondents’ attomeya to mathdraw 


the sum of Rs. 500 deposited for security of coste. 
Appii disni, 
5 os for appellant : M: N. Mankar & Co: PSS 
“ Attordeys’ for respondents : Ambubhas d Diwanji: : i- : 
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THE DHARWAR BANK, LTD. v. VASUDEORAO MADHAVRAO: 7? 
DESHPANDE.* 
rn Limitation Act (IX of 1908), Sec. 18; arl. 179 Boinbéyi High Court Appellate Sids Rules 
.,. „1980, r. 187—Applcation Jor leave to appeal to Supreme Court—Whether appWcant 
pepi “to deduct time expended in obtaining copy of judgment for purposes of lmiation—Apphcant 
whether entitled’ to excludg period for obtaining copy of decree notwithstanding rule made by 
| High Court dispensing toith attachment of copy af decrée to application for leave to appeal to 
Supreme Court. j 
In applying for leavé for appeal to the Stiptéme Court, the applicant is not entitled, under 
A Eor Do eee ee ae D ee ee E T 
e fdgitient deducted in comiputing`the ‘of imitation. -- 
He Tee Ma Kelaken v. Dèi Cloth de Gonéral Mills Oo.) agreed with.’ 1's! 
aa - An appHoant who applies for leave to appeal to ‘the: Supreme Court. is entitled, under 
ea a. 182 Gr thè, nella: Leonie er Acts 1008 EEDE Oe erect rer, obtaining a 
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` copy of the dedree, even though r. 187 of the Bombay High Court Appellate Side Rules, 
- 1950, does not require that the application for leave to appeal to the Supreme Court should 
be accompained by a copy of the decree. i - : 
: zs ! Surty v. Chettyar!, followed. 
'. The necessary facts appear in the judgment. 


- GP. Murdeshwar, for the applicant. 
K. G. Datar, for the opponent. 


s 
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- Rasapayaxsua J. These. are four applications for leave to appeal to the 
Supreme Court.: They arise out of the decisions of this Court in certain Letters 
Patent Appeals, namely, 45,46,47 and 48 of 1949. These Letters Patent Ap 
arose out of the orders made in two Darkhasts Nos. 6 and 9 of 1947 in the Court 
of the Civil Judge (S. D.) Dharwar. From Darkhast No. 6 of 1947 the two First 
Appeals were F. A. Nos. 181 of 1948 and 505 of 1948 and from, Darkhast No. 9 
of 1947. the First Appeals were F. A. Nos. 180 of 1948 and 507 of 1948. All these 
four appeals were disposed of by Mr. Justice Gajendragadkar and Letters Patent 
Appeals from the judgment of the learned Judge were disposed of by Mr. Justice 
Dixit and myself on March 7, 1951, by one common judgment. Letters Patent 
Appeals Nos. 48 and 46 of 1949 were from Darkhast No. 6 of 1947 and Letters 
Patent Appeals Nos. 45 and 47 of 1949 were in respect of Darkhast No. 9 of 1947. 
After these appeals were disposed ofon March 7, 1951, the present applications for 
leave to appeal to the Supreme Court were filed on August 1,1951. Rule was 
issued in all those four eta n and the applications have now come up before 
us for final hearing. ; a z 

The main objection which has been taken by Mr. Datar for the opponents is 
that all the four applications are barred by limitation. Under art. 179 of the 
Indian Limitation Acta person'desiring to file anapplication under the Code of Civil 
Procedure to the Supreme Court for leave to appeal has to file such application 
within 90 days of the date of the decree al from. The period of 90 days, 
therefore, begins to run from the date of the decree. Although the judgment of 
this Court was delivered on March 7, 1951, in all the four Letters Patent Appeals, 
the decree in all the four cases was drawn up on April 4, 1951. Therefore, although 
the period of 90 days has to be computed from the date of the decree, the period 
up to the drawing up of the decree has to be excluded which in effect means the 
period of 90 days must be calculated from the date of the signing of the decree. 
On that computation the application for leave to appeal to the Supreme Court 
had to be filed on July 8, 1951. In fact the applications were filed on August 2, 
1951. Therefore, it has been argued by Mr. Datar that the applications are barred 
by limitation. i SS E: 

Mr. Murdeshwar has, however, contended that in making this computation, 
the period required for obtaining copies of the’decrees should be excluded. What 
has happened in these cases PUR on August 2, 1951, all the four applications for 
leave to appeal to the Supreme Court were presented. But only in C. A. 109 of 
1952 a copy of the judgment of this Court was produced. In all the four Civil 
Applications the copies of the decrees were ready with the learned advocate and 

: were in fact produced in the office. We have ascertained from the office that they 

. were in fact produced by the, learned advocate but as r. 187 of the rules of 

, this Court on the Appellate Side did not require the production of copies of an 

_ decrees, the office informed the learned advocate that they need not be produced, 
with the result that they were taken back by the learned advocate. The question 
is whether in these circumstances time required for obtaining copies of the decrees 

. should be excluded or not. Be os : 

In two applications C. A. Nos. 109 and 506, the'time required for obtaining copies 

of the decree was 45 days but in the other two applications, C. A. Nos. 507 and 
- 508, the time required was 15 days. . . 
It has, been ed by Mr. Miredestiwae that as all these Letters Patent Appeals 
_ Were disposed of by one common judgment, the time required for obtaining the 
e oo - --- 1 (I9288)L~-R.'B5-L A. 161. i 
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copies of the judgment should be excluded. -In this'particular case, the. time re- 
quired for'obtaining the copies of the judgment was 88 ae If Mr. Murdeshwar’s 
contention is accepted, then all the four applications will be within time. We are, 
however, unable to accept the contention. ‘The time required for obtaining copies 
can be excluded only under s. 12 of the Indian Limitation Act. Sub-section (2) of 
that section refers to applications forleave to appeal and it has been laid down that 
in computing the pered. of limitation prescribed for an appeal and an application 
for leave to appeal, the time requisite fór obtaining the copy of the decree, sentence 
or order appealed fromor sought to be reviewed shall be excluded. : Sub-section (8) 
of ‘that section specifically. refers to ap ; from decrees and it is only in those 
cases that the time required for obtainingacopy of the judgment can be excluded. 
This view has recently been taken by the East Punjab High Court in Tej Krishen 
V. ‘Délhi Cloth & General MillsCo.1 At p. 199 this point has been considered by, 
Mr. Justice Kapur and he has come to the conclusion that in applying for leave 
for appeal to the Supreme Court, the applicant. is not entitled to get any time 
re ed in obtaining a copy of the judgment deducted in computing the period 
of limitation. cs 

Then Mr. Murdeshwar urged that under sub-s. (2)of-s..12 of the Limitation 
Act, the petitioner is entitled to deduct at least. the time ,required for obtaining 
the copy of the decree. In answer to this, it has been contended by Mr. Datar 
that the rules of our Court do not require that any copy of the decree or judgment 
need be filed in making lippliationg tor ‘leave to appeal to the Supreme Court and 
that therefore any time required for obtaining such copy should not be excluded. 
There is, however, an answer to this contention in the decision of the Privy Council 
in Surty v. Chettyar?. There also under a rule of the High Court it was not neces- 
sary to append a copy of the decree in filing an appeal therefrom and question 
arose whether in such a case the applicant was entitled to exclude the period 
‘expended in obtaining a copy of the decree. Their Lordships held that -‘‘sub- 
8. (2) of s. 12 of the Limitation Act, which excludes from the period of limitation 
for appealing from a decree, the time requisite for obtaining a copy of it, applies 
even when by a rule of the High Court a memorandum of appeal need not ‘be 
accompanied by a copy of the decree.” This ruling would apply to the cases 
.before us and the applicants would be entitled to exclude the period required for 
obtaming the copies of decrees even though r. 187 of the High Court Appellate 
Side Rules does not require that the application for leave to appeal to the Supreme 
Court should be accompanied by the copy of the decree. ` ; 

On this footing applications Nos. 109/52 -and 506/52 in which 45 days were 
taken in obtaining copies ‘of the decrees would bring the two applications within 
time. - But as only 15 days were taken in obtaining copies of the decrees in C. A. 
Nos. 507 of 1952 and 508/52 even the exclusion of the period would not: bring 
those applications within time. ie f 

It has, however, been argued by Mr. Murdeshwar that application No. 109/52 
‘which arose from L. P.-A. 48of 1949is undoubtedly linked with C. A. No. 508 of 
'1952 which arose from L. P. A. 46 of 1949. As I have already stated in the opening 

art of this order, both these L. P. Appeals Nos. arise out of orders passed in 

arkhast No. 6.0f 1947. The learned Judge of the trial Court made one order on 
December 28, 1947; against which first appeal was filed almost immediately in 
‘this Court. . As no stay was granted, the execution proceeded for some time and 
in the same darkhast.another order was passed on August 4, 1948, against which 
adother appeal was filed in ‘this Court. The two appedls were heard together 
and the Letters Patent Appeals were also heard together. The order dated 
August 4 is based to a very sage ‘extent on the order. passed on December 28, 1947. 
Therefore, the two L. P. Appeals deal with the same subject ‘matter. An ano- 
malous situation is likely to arise if C. A. No. 109 of 1952 which is-held to be in 
time is allowed and the appeal to the Supreme Court succeeds, while the later order 
based on the earlier order stands confirmed as a result of no leave being granted 
to iY hae the Supreme Court. Under these circumstances, we think that it 
would be justand equitable that the two matters should be- treated as oneandC. A. 
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Nos. 109’ of 1952 and 508 of 1952 as arising out of the' same decision of the trial | 
Court and should be dis of by the Supreme Court at the same time.''' We; ’ 
therefore, hold that bo . As. 109 and 508 of 1952 are within time though 
technically C. A. No. 508 of rer will have to be held to be out of time by 15 days. 
The-same reasoning applies to C. A. Nos. 506 of 1952 and 507 of 1952 which arise 
out of the original Dar No. 9 of 1947 and those two applications have also ` 
toie DA io De u a ' 
of the preliminary objection raised by Mr. Datar. On merits, 
alioicd there have been two concurrent judgments of this Court, we think the, 
int involved in this appeal is an important one and therefore these are a cases 
or appeal to the Supreme Court. 

The costs in C. A. Nos. 109 of 1952 and 506 of 1982.will be costs in the cause and 
the applicants will have to pay the costs of the opponent in C. A. Nos. 807 of 1052 
and 508 of 1952. 

We direct that the copies of the decrees which were ay with the a pplicant 
on August 2, 1951, but were not accepted by the office should be produ d ody 
in ‘all: these applications. 

All the four appeals may be consolidated as they are between the same parties 
and the same question of law arises in all the four appeals, 


Order accordingly. 


ORIGINAL CIVIL. 


eS 7 Before Mr. Justice Desai. 
AMY RUSI BHESANIA v. FRAMROZ ARDESHIR IRANI*. 

Indian Succession ‘Act (XXXIX af 1925), Sec. 109—Meaning of expression “contrary intention” 

~ in section—Contrary intention requisite for affecting bequest under ‘section—Will—Oonstrisction 

" | Testator creating some interests in property disposed of and failing to dispose of it ha added 
BE imps pelea at da case es 

Then ania contrary ited ei appear by tho Will” ani 100 of Ghd nding Ganoees 

sion Act, 1925, must be construed to mean that there must be a olear, unambiguous and 

unequivocal intention by: the testator in the will itself before a bequest in favour ofa lineal 

- descendant, should he die before the testator, can be defeated. e 

In construing a will the Court primarily does not lean one way or the other but has to read 
the plain words of the willin their proper context. It has to collect the intention of the 

:: testator from a conalderation of the whole will. But when it is suggested that the testator 

created some interests in the property he was disposing of and yet failed to fally dispose of 
it, the Court will, if there are two possible constructions, prefer the one that results in favour 
of that which does not leave a hiatus. Pen eee er er 
.. plete, disposition. : 

- ONE Amiroon Jehangir Irani died at Poona on December 28, 1945, aan 
house at Poona, and a balance of Rs. 5-18-0 in a Savings Bank account. She 
left a. will in: the Gujarati language dated May 28, 1948, whereof she appointed 
Framroze and Sheroo (defendants Nos. 1 and 2) and one Rustomji, executors: and: 
trustees. The relevant portion of the will was as follows :— - yt 

“My foremost desire is that my bullding shall not be sold so long as my daughter-in-law 
Manekbail is altve. If Manekbal herself agrees of her free free will and pleasure ‘and destres that 
tt shall be sold, then only tt shall be sold. During the time it is not eold, my daughter-in-law 
Manekbal shall, during her lifetime, stay in that part (of the building) in which I am at present 

. And Manekbal shall recover all rents, and Manelkbai shall use the premises free of rent. 
And out of whatever rents may be realised Manekbal shall take Rs. 50 eery month for her per- 
sonal expenses. If at any time my other children coms to Poona for a few days, they can put 
up with Manekbai. But, they themselves shall ly meet their own 

Duting the time thic buildiag is not sold, ‘the rents for one year shall be accumulated, and the 
expenses defrayed fn oonhection with the building shall be deducted therefrom, and the amouiit’ 
rémbining óver shall be disposed of agreeably to what is written below :— 
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; Every year Rs, 100 shall be sent to Hormux Sheriyar Kuchbtyogi in Iran for giving» 
she (feast) (in memory) of my son-in-law Nariman Ardeshir, . : 

R, ‘Rs. 60 shall be sent to Khodadad Mursaban at village Taft for giving ghambar’ (feast), 
every. year (in memory) of my sop Meherban Khodabur. . . 

. 3 Whatever expenses may be Incurred for performing my religious ceremonies for the whole | 
year, ‘shall be paid to Manekbal. The amoynt remaining over thereafter shall be distributed in’ 
7 equal shares amongst my son Jebangir’s 6 ohildren by name Shapur, Bomàb, Khodabur,~ 
Ardesir, Jerbai and Khurshed, and my daughter Piroja. 

TE e brigo old on. mag digte la iav Manekbel agrenng (out of her to’ wil an 
Biante (E aia eet) ell Pe enor es 
Ha. 13,000 twelve thousand ts in cash ahall be-paid to my daughter-in-law Mankebal. 
Ba. 12,000 twelve thousand shall be paid to my daughter Piroja, if she is alive. ;  - 
‘Rs. 12,000 twelve thousand shall be paid to Daulat, my daughter's daughter. > % 
Res. 1,000 one thousand shall be paid to Daulat’s daughter Amy. geal 
Bs. 1,000 ane thousand shall be paid to Daulat's daughter Jerbal.: Z on 
Rs. 1,000 one thousand shall be paid into the fund forthe poors 's> == =-~ 
Rs, 5,000 five thousand for my son Merwanji’s (after-death) ceremonies. ; a 
Ha a000 othon ts GMa (AE) tis emi) OF okey sonia Niin 
Rs. 2,000 two thousand for performing my (annual) ‘Baf’ (ceremony) forever. , - 

Rs. 10,000 ten thousand comprised of the aforesaid itema, ttems 6,7, 8 and 9 shall.be paid-to_ 
my daughter-in-law Manekbai. She herself will do the needful. No one shall demand any 
aceount from her. 

10. Rs. 101 shall be paid to my son Jehangir’s son Shapur, as he has been named (in cere- 
monies) as the son to Merwanji 

11. The remaining amount shall be distributed in equal shares amongst my eon Jehangir’s 
6 children, sons and daughters.” 

Defendants Nos. 1 and 2 and Rustomji applied for and obtained probate of the 
will on September 25, 1947. 

The testatrix, Amiroon, had left her surviving as her heirs and next of kin a 
daughter Piroja, defendants Nos. 8 to 8 the children and defendant No. 9 the” 
widow of her predeceased,son Jehangir and Maneckbai (defendant No. 10) who 
was the widow of a predeceased son Meherwan. Piroja died intestate on June 
26, 1949, leaving her surviving as her only heirs Amy and Jer (plaintiffs Nos.1 and 

2), who were the chjldren of her predeceased daughter Dowlat Rusi Bhesania. Plain- 
tiffs Nos. 1 and 2 and defendants Nos. 8 to 8 and 10 were the legatees under the will. 

On June 6, 1950, defendants Nos. 1 and 2 sold the house at Poona with the con- 
currence of defendant No. 10 for Rs. 61,000 and out of the sale proceeds they paid 
‘Rs. 12,000 to defendant No. 10 and Rs. 18,901 to defendants Nos. 8 to 8. 

The plaintiffs on June 28, 1958, look out an originating summons for the deter- 
mination, by the Court, of ‘the following questions :— 

I Whether the payments made by defendants Nos. 1 and 3 out of the rents and profits 
of the Poona property are validly and properiy made ? 

2. Are the provisions in the will of the deceased giving directions for sending the two sums 
Cen ero ne ste G0 ee month to Tram Zor Ghe purposes oF the: Gbanbay, (feast) valid and 
effective ? 

8 If the sald provisions or etther of them rafurred to in question No. 2 are or is invalid and 
ineffective, do the said sums or sum fall into the general residue of the deceased's estate or go to 
augment the balance of the net sale proceeds in the hands of defendants Nos. 1 and 3 as surviving- 
executors ? 

4 , Whether the restrictive words ‘If'she be alive’ in connection with the legaby of Rs. 12,000 
to the deceased's daughter Pirofa refer to the sald Piroja being alive at the date of the death, of , 
the deceased or at the dats of sale of the said property ? 5 

5. If the said words are construed to mean that the said Piroja should be alive at the date 
of sale of the Poona property whether the said sum of Hs. 12,000 willl fall into the general residue 
of the deceased's estate or go to augment the balance of the net sale proceeds of the property in 
the hands of defendants Nos. 1 and 2 4s surviving executors ?. , 

ni fs _Are the plaintiffs Nos. 1,and.2 as children of Dewlat, the grand daughter of the deceased 
cafitied to the legnoy of Rs. 13,000 bequeathed to tho seid Dawlat ar has the sald legaoy iapsed ? 

If the said legacy has lapsed whether the same, will fall into the general residue, of the 
den xs or go to agent las of he at el Poe meee ene 
Nos. 1 and 3 as. surviving exeoutors?--- - 
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: ‘Whether direvtion for payment of the sum of Rs. 1,000 ‘into the fund, for the poor’ 5 
zatia ya effective ? : 

~ ~g! Whether the direction for providing Rs. 5,000 for the safter dati ceremonies of tho 
deceased’s son Merwanji is valid and effective?’ ' 

10. „Whether the direction for payment of Ra. "2,000 for ‘ghamber (feast) in memory of the 
dedeased’s son-in-law Nusservan is valid and effective?» ` 

“1. Whether the direction for the payment òf Rs. 2,000.for the performanoe of the annual ` 

‘baj’ ceremonies ‘for ever’ of the deceased:is valid and effective? ' 
i I% If any or àll of the directions mentioned in questions 8 to 11 (both.inclusive) are or is” 
void or ineffective do the moneys representing the same fall into the general residue of the de- 
ceased’s estate or go to augment the halanod of the net sale provreds Ja the hands of defendants 
Nos. 1 and 2 asthe surviviúg executors? ` 

18. Has the deooased disposed ofthis general residue of the estate or has she died intestate 
in respect thereof ? 

14 Tn what manner, amongst whom and in what proportion should the balance of the net 
sale proceeds of the Poona property in the hands of defendants Nos. I ahd 2 as surviving ere- 
cutors be distributed and divided? -- 

‘15. In what manner, amongst whom and in what proportion should the residue of tho-estate 
of the deceased not disposed of by her will be distributed and divided’? : 

16. Vrat roy tetome|ebonld be WPIS Lor Vaea noes Ones ee se 


` The: summons was heard. ' 


` HED. Banaji, with B.:D. Engineer, for the plaintiffs. ‘ 
J.S. Khambatta, for defendants Nos. 1 and 2. : 
S. V. Gupte, fór defendants Nos.8)4,5and7. ae 
Muraban J. Mistree, for defendant No. 10. EEREN E aren 
S. Sorabji, for defehdant No. 11.- ` Heg aA ERA SA ; 
: DESAI J. This is, an originating summons fen out iy the- plaintiffs for he: 
construction of certain clauses in the will of one Amiroon Jehangir Irani, of Poona, 
who died’ on December 28, 1945, having prior theréto made a will in the Gujarati 
and character of May 28, 1945. By her will shé appointed defendants 
Nos. 1 and 2 and one Rustomji as executors and trustees. The executors applied 
for and obtained probate of that will from the Court of the Civil Judge, erior 
Division, Poona, in September 1947; ` Rustomji died after probate was obtained. 
! The deceased died leaving her-surviving-as her-heir and next of kin a daughter, 
Piroja, ‘children and‘ widow, of a ‘predeceased son Jehangir,-who are defendants 
Nos. 8 to 9 before me, and the -widow of a predeceased son Meherwan, Maneckbai, 
who is defendant No. 10.- Pils a died intestate on June 26, 1949, leaving her sur- 
viving as her only heirs plaintiffs Nos. 1 and 2, who are. the daughters of owlat, a 
predéceased daughter of Piroja. Plaintiffs Nos. I and 2, and defendants Nos. 8 
b 8 and defendant No. 10, as I shall point out later on, are: amongst the legatees 
under’ the will, Defendant No. 11/is the Charity Commissioner, who has been 
made a pany to this suit as certain religious and charitable bequests have been made 
in the w 
- The will: which I dm called upon to construe is in the Gujarati language aid 
character, which wag a la understood by the testatrix. It is common ground 
‘that the only Sanii the deceased had, and which she left, was a house at 
Poona, and a balance of five rupees in a Savings Bank account. After a pointing 
‘executors and trustees the testatrix ‘starts the will by stating that. her foremost 
* desire was that her daughter-in-law, Maneckbai, who was living in that house, 
should continue.to do so and that the property was not to be'sold during Maneck- 
bai’s lifetime. Then in ‘the next sentence in the commencement of the will she 
‘gays that if Maneckbai, of her own free will and pleasure, desires that the property 
should be sold, then, and then only, the property is to.be sold during her lifetime. 
Then she goes on to dispose of the income of the property during the period that 
it was not sold. After Bilas for Maneckbai’s SUT ence as long as she would þe 
alive, and making pro vision for an allowance of Rs. T month for Maneckbai, 
whe. giyes ‘certain ions which need not be disc i at this . A sum of 
Rs. 100 was directed to be sent every year to one Kuchbiyogi in Iran,for a Ghambar 
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to conimemorate her son-in‘law Nariman; and a furthef sum of Rs: 60 was similarly 
to be'sént every year to one Khodadad at-Taft in Iran for a Ghambar.to’commemo- 
rate her son ‘Meherwan: Theh‘she goes on-to state inher will:that the balance of 
the income that may remain after defraying the expenses on the property and all 
these items shall be divided equally.between the six children of her son Jehangir, 
whose names are mentidned, and her daughter, Piroja. . It is in terms stated that 
the surplus income is to be divided in seven equal shares amongst these persons. . 

Then ‘comes a separate ph which raises the live issues before me.. The 

paragraph begins as follows :— pes OM od 
“If the house is sold on my daughter-in-law Maneckbel agreeing to that of her own free will and 
pleasure the amount realised shall be (dealt with) disposed of as under :™ | p 5$ 
After these. words follow eleven sub-paragraphs, but before I discuss the same it is 
necessary to state that the house at Poona which was admittedly the only property 
owned by the testatrix and was the subject-matter of the will was sold by the execu- 
tors with the consent of Maneckbai on June 6, 1950. Dowlat died on October 15, 
1945, i.e. before the death of the.testatrix. Dowlat left, iving as-her heirs, 
her two minor daughters, plaintiffs Nos. 1 and 2, and her husband plaintiff 
No. 8. The construction of some of the eleven paragraphs of this paragraph: 
under consideration has been the subject-matter of some interesting arguments 
before me. The first sub-paragraph says that “a sum.of Rs. 12,000 in cash shall 
be paid to my daughter-in-law, Manéckbai.”. On,this there is no dispute. 
- Sub-paragraph 2 states that a sum of Rs. 12,000 shall be paid “to my eu 
Piroja (if she be aliye)”. On behalf of the plaintiffs who are the minor daughters 
of Dowlat, the predeceased daughter of Piroja, their learned counsel, Mr. Banaji, 
has contended before me that the words “‘if she be alive” mean, ‘‘if she be alive 
at the time of the death of the testatrix’’ and not ‘‘at the time of the sale of the 
property” as might seem from the opening words of the paragraph. In my 
opinion sub-paragraph 2 is governed by the words at the beginning of this parti- 
cular paragraph and the only meaning that it is possible for me to attribute to 
sub-paragraph 2 is that Piroja was to be paid the sum of Rs. 12,000 if she was 
alive at the time of the sale of the property. The contention that the plaintiffs 
should get this amount as heirs of Piroja must, therefore, fail. 

Then sub-paragraph 8 states that “a sum of Rs. 12,000 shall be paid to Dowlat 
my daughter’s daughter.” : Now, as I have already stated Dowlat died on October 
15, 1945, and the, property was sold by the executors with Maneckbai’s consent, 
on June 6, 1950. e contention urged on behalf of the plaintiffs, who are sup- 
ported in this by defendant No. 10 was that the fact that Dowlat died before the 
property was sold does not make the.slightest difference so far as this legacy is 
concerned. The argument proceeded that Dowlat took 'a vested interest in this 
sum of Rs. 12,000, and under s:'100‘of the Indian Succession: Act, the beurai Wein 
one made to a lineal descendant of the testatrix took effect as if Dowlat had di 
immediately after the death of the testatrix and not during her lifetime. On the 
other hand it was contended by Mr. S. V. Gupte, learned counsel for defendantg, 
Noe. 8, 4, 5 and 7, who are some of the children of Jehangir, that although the case 
was covered by s. 109 of the Succession Act, this bequest would yet be. affected 
because there is, in the present case, a contrary intention expressed by the testatrix 
in her will. Section 109 of the Indian Succession Act reads as follows :— ; 

* Where a'bequest hes been made to any child or other lineal descendant of the testator, and 
the legatee dies in the lifetime of the testator, but any linea] descendant.of his survives the testator, 
the bequest shall not lapas, but-chall.take effect as if the déath of the legatee had Happened im- 
mediately after the death of the testator, unless a contrary intention appears by the wilL” » 
The only question, therefore, that arises for my determination in respect of the 
bequest in favour of Dowlat is, whether there is any contrary intention expressed 
by the testatrix herself in any part of her will as contended.on behalf of defendants 
Nos. 8, 4,5 and.7. It was stated that there is a remarkable paucity of judicial 
Opinion on the meaning and effect of this expression ‘‘contrary intention’’. The 
argyment was that very little is required to show a contrary jntention requisite for 
affecting, bequests under this section... My attention has not been drawn to any, 
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prinpipie or any statement from any leading treatise in support of this argument, 
a plain nding of the section it appears that the only ible construction of 
the words ‘unless a contrary intention appears by the. will” would be that there 
must be a clear, unambiguous and re Taner intention by the testator in-the will 
itself before a bequest in favour of a lineal descendant, should he unfortunately 
die before the testator, can be defeated. -Oné does not elaborate on a question 
of this nature when it. appears that this must be:the only reasonable construc- 
tion of the words at the end of the section. Then it was submitted by Mr. Gupte 
that there is in the will itself overwhelming evidence of the intention of the testa- 
trix to provide separately for Piroja, Piroja’s daughter Dowlat, dnd Dowlat’s 
daughters plaintiffs. Nos. 1 and 2, who have given bequests of Rs. 1,000 each 
in the subsequent paragraphs and this shows a contrary intention. I do not find 
myself able to accept this submission. The will read as a-whole furnishes sufficient 
indication that the property was to be sold but not in the lifetime of Maneckbai 
unless she consented to the same. ' The words used in sub-paragraph 8 are referable 
only‘to an absolute bequést of that amount to Dowlat and only the-time of paymept 
was deferred.‘ I do not read any words in the will which can be said to defeat 
the general provision contained in s. 109 which is an exception to the doctrine of 
lapse. These considerations are sufficient to dispose of the question of construc- 
tion of sub-paragraph 8 jn favour of the plaintiffs. -But in my judgment there is 
some further intrinsic indication appearing by the will’ which materially supports 
the construction I am inélined to put on the words in sub-paragraph 8. Whilst’ 
À ig a béquest infavourof her daughter Piroja the testatrix has in terms stated, 
that Piroja would become entitled to this bequest “‘if she be alive” at the time of the 
sale of the property. It is significant that no such condition is attached to‘the’ 
bequest e in sub- ph 8,andin my judgment I am bound to take'notice: 
of thé absence’of this condition in- sub-paragraph 8 and particularly so when sub-- 
paragraph 8 immediately follows that which contains the bequest in favour of 

a. a - Bpi D Keci 


Then follow sub-paragraphs 4 and 5 whereby two bequests of Rs.'1,000 each are 
given to plaintiffs Nos. 1 and 2 respectively. , i ‘ Hoot 
: sub-paragraph 6 states -that a sum of Rs. 1,000 should be given in a fund:for: 
the poor. It is common ground that the will was not deposited by the testatrix: 
as required by s. 118 of the Succession Act and it was conceded on behalf of-all the 
contesting pera that this bequest is not supportable inlaw. Nor have the’execu- 
tors and defendant No. 11 made any attempt to support this-bequeat. They 
have merely submitted to the orders of the Court. - , o> 
Sub-paragraph 7 states that a sum of Rs. 5,000 has to be spent for the obsequial 
ceremonies of Meherwanji, a predeceased son of the testatrix’; the word used ‘is 
“agud: ” (which would mean baj rojgar). eS lS eatip 
S phs 8 and 9 deal with-bequests for ghambar and baj of the son‘in- 
law of the testatrix and the testatrix herself. : Boy OPE tee 
r:It ig common ground that the bequests méntioned in sub-paragraphs'6) 7,8 
and 9 are not supportable in law ; nor was any attempt made by the executors and 
defendant No.-11 to urge any argument in support of the validity of these ‘bequests. 
In her affidavit Maneckbai, defendant No. 10, had raised: a certain: contetition 
upholding the bequests in sub-paragraphs 6 to 9, but Mr. Mistree; learned counsel 
for defendant No. 10, gave up that contention. + Ta 
| Sub-paragraph 10 deals with a small bequest of Rs. 101.: There is-no dispute 
about the same. : ; a ae 
. Then follows-sub-paragraph 11 whioh is as follows :— ' . 
“The 'rémaining amount shall be distributed in equal shares amongst my son’ Jeliangir’s’ 
six children, sons and daughters.” ' ' ie 
` It was contended by Mr. Banaji that the heirs mentioned ‘in thig sub-paragréph 
take the ‘“‘remaining amount” HM Rel rin, but they are''not heirs who’'are 
to take the residue of the estate. These words, so it was argued, can only apply’ 
to the remaining part ‘of the sale proceeds of the house and only in the -‘eveht 6f- 
the house being sold in Maneckbai’s lifetime with her consent, -Ft was argifed that 
this cannot-in any sense be regardéd as a residuary bequest in favour of the*six: 
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children of Jehangir. In this contention Mr. Banaji’s clients were alg sei 
by defendant No. 10, Maneckbai. . The argument advanced before me by Mr. Murz- 
ban, Mistree on her. behalf was that the words ‘‘remaining amount” can.only be 
regarded as a particular residue, i.e. residue of the sale proceeds and not the residue 
of the entite estate. It was further said that a ca reading of the will showed 
that the testatrix has, perhaps madvertently, but nevertheless in effect, not made: 
complete disposition of her property. The only disposition, so it was ted, 
wag of the income'of the property till it was sold and the manner in which the sale 
proceeds were to be dealt with'in the event of the property being sold during the 
lifetime of Maneckbai with her consent. It was then stated that if that be the true 
_ construction, the i ii in sub-paragraphs 2, 6,7, 8 and 9 which, if held to lapse 
for reasons before me, would form part of the estate of the deceased, that is, 
would: be undisposed of residue, and-would-not be regarded as the balance of the 
sale proceeds distributable under sang sere 11 between the six children of Jehangir. 
There is, in my.opinion, some scope for the argument that the deceased has not 
disposed of her entire property. On the other hand it was urged by Mr. Gupte 
that there are words at the very commencement of the will which suggest that 
the testatrix who owned only this one property at Poona and had no other estate,’ 
had the intention of fully disposing of the property amongst her heirs or lineal 
descendants and of making some provision for charity. Now, primarily, the Court 
does not lean one way or the other but has to read the plain words of the will in 
their proper context. It has to collect the intention of the testator from a consi- 
deration of the whole will. But when it is suggested that the testator created some 
interests in the property she was disposing of and yet failed to fully dispose of 
it, the Court will, if there are two possible constructions, prefer the one that results 
in favour of that which does not leave a hiatus. The presumption in such a case 
is in favour of complete disposition.-. I have read and re-read the whole will and 
the meaning that I prefer to attribute fo it is that the entire residue of the sale 
proceeds of what was the only property of the testatrix was to go to the children, 
of Jehangir. In this connection it is to be remembered that the testatrix is speak~ 
ing about her entire property and that before this sub-paragraph the testatrix had 
already made what-she thought to be sufficient provision for her daughter-in-law 
Maneckbai, her daughter Piroja, grand-daughter Dowlat, and also for,the children 
of her grand-daughter, the minor plaintiffs Nos. 1 ahd 2. That being so, it 
to me that it would not be a proper construction to put on‘sub-paragraph 11 to 
take ;the view that by that provision only a particular residue was to go to the 
children of Jehangir as contended on behalf of the plaintiffs and defendant No. 10.- 
The view I take of the matter is that since Piroja was not alive at the date of the 
sale no question arose of ing any payment to her, the bequest in her favour 
being strictly conditional on her being alive at the time of the sale of the property. 
There is no question here of a bequest lapsing and forming part of an undisposed of 
residue and no question of the nature suggested by learned counsel on behalf of. 
the plaintiffs. Tbe amount of her legacy would go to augment the balance. -As 
to the bequests in sub-paragraphs 6 to 9 also the view I take of the matter is that 
these bequests were in law at the very outset, i.e. on the date on which the will 
began to speak, and the balance of the sale proceeds would be all-that amount that 
would remain after the bequests that took effect.in law were paid off. Both asa 
matter of construction and on the principle that there is always a strong disposition 
in the Courtin matters of uncertainty to presume in favour of complete disposition, 
I am of the view that the six children of the predeceased son of the testatrix were 
to get the residue of the sale proceeds of the property at Poona. In my judgment, 
n oa no partial intestacy as urged on behalf of the plaintiffs and defendant 
0, . e $ 1 a ; E ' e ie Ps ri 3 3 ` : n 
, One more. question argued before me was as.to the construction of the direction 
in the will relating to the division of the income.of the house at Poona in seven equal 
shares to which direction I have already made reference. : The construction I am 
inclined to pyt on this,clauge is that on the death of Piroja her heirs did not become 
entitled to any ahare in the income and the amount of the income thereafter be- 


came divisiblé'amongst the six ‘children of Jehangir 


t 
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It appears that during the years 1046 and the four subsequent years the exectitors 
bave spent certain amounts in pursuance of the directions given by the testatrix 
in the will. These are stated in exh. C to the plaint being the statement of:account 
by the executors of the property left by the deceased. the year 1946 a sum of 
Rs. 749-8-9 was spent by the executors. This amount wes in respect of the funeral 


ceremony of the testatrix and other incidental. ses, - That amount also in- 
cludes the sum of Rs. 160 mentioned in the will for the two ghambars and to which 
I have already made reference. In the subsequent years an ' te amount of 


Rs. 1,750 appears to have been spent by the executors and I am asked to condone 
these expenses. This is because I have held that the bequests in respect of thè 
religious ceremonies were not validinlaw. Apart from defendants Nos. 8, 4, 5 and7 
there is no opposition from any to this being done. Taking an over-all view 
of the whole matter I am‘of the opinion that though the trustees were not entitled 
to spend this amount, they didso in accordance with the express directions in that 
behalf given b the testatrix herself and it seems to me to be only fair that these 
should be condonéd. 
of all the parties as between attorney and client will ¢ come out of the sale 


proceeds of the Poona property. 
i Order accordingly. 
_ Attomeys for petitioners ; Sutaria & Co. 


Pages for respondents: Mulla & Mulla: Ardesir, Hormusji, Dinshaw & 
: Lititle & Co.: os Dadabhat & Bharucha. 


l 


Before Mr.- Justice Tendolkar. 


JAGANNATH MURLIDHAR RATHI v. RAO SAHIB‘ 'RUPCHAND MOTI- 
RAM LATHI.* 

Ctotl Procedure Code (Aet V of 1908), 0. XXXVII, r. 3; O. XXII, r. 3—Defendani in summary 
ait taking out notice of motion to record compromise—Whether necensary for defendant to a 
obtain Court's leave to defend for pwrpose of taking out such notice of motion. 

It fs not necessary for à defendant in a summary suit to obtatn leave to defend for the 

; purpose of taking out a notiog of motion for recording a lawful compromise.- 

Tuas relevant facts appear in the judgment. 


© Purshottam Tricumdas, for the plaintiff. 
‘ M. : Y. Desai, for defendant No. 8. 


Tenpotxar J. This is a notice’ of motion. for conie a compromise and 
Mr. Purshottam on behalf of the plaintiff has raised a preliminary objection that 
the notice of motion is not competent because defendant No. 8 has not obtained 
leave to defend and is not therefore entitled to initiate any proceedings in this suit. 

` Now, it appears that conditional leave had been granted to defendant No. 8, 
and he had to d it a certain stim of money by a date which 'has expired long ago 
and the de eh not been made. It is, therefore, clear that he is not entitled to 
appear ae atonal the suit ; but the question is whether that precludes him‘from 
och out a'notice of motion for recording a compromise. < 

er XXXVI, r. 8, provides'that in a ar Oops suit the Court may give leave 
to the defendant to appear and defend a suit obviously is defence on the 
merits, and the marginal note in fact says ‘“Defendant showing défence on merits 
to'have leave to appear.” When one turns to the provisions of O. XXIIT, r. 8, 
it is provided that where a Court is satisfied that a suit has been adjusted wholly 
or in part by any lawful ne or compromise, the Court shall order such gree- 
ment or compromise to recorded and‘shall proceed to pass a-decree in terms 
thereof. Under this rule it is obligatory on.the Court if an a ent or compro- 
mise is proved at any. time before a decree to record e agreement ‘and to 
aaa to © pass a decree in. terms of su an agreement. In my- opimon here a 


* Decided, Desember 4, 1053, O: GJ. Bummary Sult ‘No. er of. 1953; Yes 
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‘defendant seeks to have a compromise recorded he is not defending a suit on the 
erits and it is not n fora defendant-in a summary suit to obtain leave to 
end for.the purpoas of aliaa out a, notice of motion for pecans a lawful com- 
promise. ' 

[The rest of the judgment i is not ‘material to the report.] 

There is, therefore, no answer to the notice of motion. . There is a concluded 
compromise, the conditions precedent to that compromise taking effect have been 
duly fulfilled. -I will, therefore, make the notice of motion absolute and pass. a 
decree in, terms of the compromise. Clause 9 to be struck out from the consent 
terms as annexed because it was agreed between the parties that it had to be struck 
off. The plement to pay the costs of the notice of motion. 

. _ Notice of motion made absolute. 
_ Attorneys for laintiff : ' Khandwala, & Chhotalal, 
ARMEEN for defendants : Minocher Hiralal æ Co. 

) 3 , a 
g ‘gi: Mr. Justice Tendolkar. : 
ALEMBIC CHEMICAL WORKS CO., LTD. v. P. D. VYAS.* 

Andustrial Disputes Act (XIV of 1947), Sec.. 86—Industrial Disputes (Appellate Tribunal) Act 

(XLVI of 1960), Sec. 38—Director of company, a legal practitioner, whether can represent 
company before Industrial Tribunal—Ctrewmstances under which a legal practitioner who 


attempt to circumvent provisions of s. 36(4) of Industrial Disputes Act, 1947—Whether High 
Court can inierfere with decision of Tribunal on such question—-Company whether capable of 
having intent to circumvent provisions of statute—Adoocate—Practice—Legal practitioner can- 
not be a party to procedure whereby he enables the provisions of statute to be defeated. , 

If an officer of any Trade Union who is referred to in s. 86(7) of the Industrial Disputes 
Act, 1947, as qualified to represent a workman or an offloer of an association of employers 
who is qualified to represent an employer under s. 86(8) of the Act or an officer or director of a 
corporation through whom a corporation is entitled’ to be represented by the procedure 
, governing the Tribunal happens to bea legal practitioner, that fact by itself oannot disqualify 
him from appearing before the Tribunal, But this pre-supposes that such an officer is a regular 
offlcer either of the Trade Union or the Association or in the case of an officer of a corporation 
a regular officer of the corporation, and in the case of a diréctor that he is a bona fide director 

i not elected a director merely for the purpose of enabling him to appear in a pending proceed- 

- ing before a Tribunal. In other words, if a legal practitioner is transformed into an officer 

of a registered Trade Union or of an association of employers or of a corporation or is appoint- 

f ed a direotor of a corpordtion, in order to get over the disability imposed on a.legal practi- 

f “toner representing a party, then such a person fill not be allowed to appear and represent 
a party. But short of an intention to clroumvent the provisions of s. 86(4) of the Industrial 
Disputes Act, 1947, if a legal practitioner is ordinarily a regular officer either of a trade 
union or an association of employers referred to in s. 86(1) and (2) of the Act or a corporation 
or if he is a director bona fide appotrited as a director, there ts nothing in s. $6(4) to prevent 
his appearing on behalf of the party sherely by reason of the fact that he happens to be a 
legal practitioner, g : 

i fe R g J. K. Hosiery, commented on. 

' Moroi Electricity Works, Lid.," not agreed with. 

` Tritonia, Ld. v. Equity and Law Life ‘Assurance Society" and Mulchand Gulabchand v. 
Mukund, referred to. 

. It is for the Industrial Tribunalto decide in a given case whether there was an attempt to 
circumvent the provisions of s. 86(4) of the Industrial Disputes Act, 1947. That is a ques- 
tion of fact.with which the High Court will not concern itself. 

A company is capeble of having an intention to circumvent the provisions ofa statute, and 
when in fact it does so, it can be said ofthe company that it intended to otroumvent the pro- 
visions of the statute. 

Inland Revenue Commissioners v. Fisher's Risepuiors,* referred to. 


* Decided, December 9, 1953. O. C. Y. 8 [1943] A. C- 584, : š 
Petition No. 402 of 1983. . 4 (1951) 54 Bom L. R. 2385. lL, 
1L L. J. 384, Tam. 5 [1926] A. C. 395. 
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It is not in keeping with the dignity of the legal profession that a practising lawyer should 
be a party to any device whereby ths provisions of q statute are sought to be defeated. g 

- Unper the Industrial Disputes'Act,; 1947, -a- reference was made by Government 
to P. D. Vyas constituting an Industrial Tribunal under the Act (respondent No.1) 
relating to a dispute regarding. certain ‘demands of the non-clerical workmen of 
‘Alembic Chemica]. Works Co., Ltd:, Baroda (petitioner No. 1), regarding bonus, 
re-instatement, etc. When the reference came up for hearing before ndent 
No. 1 on September. 17, 1958, an objection was taken by. the Baroda- Chemical 
Works Kamdar Mandal (respondent No. 2),- which represented the non-clerical 
-workmen of petitioner No. 1, to the ap ce of one P. C. Hathi (petitioner No: 2) 
on behalf of and as representing- petitioner No. 1 on the ground -that petitioner 
No. .2 was a.l practitioner and, therefore, he could not represent petitioner 
No. 1 without the consent of the non-clerical workmen neg een to the pro- 
visions of s. 86(4) of the Industrial Disputes Act,: 1947 e petitioners’ ¢on- 
tended that petitioner No. 2 was appointed as an additional director of petitioner 
No. 1 by a resolution passed by the Doed of directors of petitioner No. Lon Septem- 
ber 15. ree. in accordance with articles of association of petitioner No. 1. . Res- 
pondent No. 1 upheld the objection of respondent No. 2 and petitioner No. 2 was 
‘not allowed to appear on behalf of and as representing petitioner No. 1. Respon- 
‘dent No. 1, in his order dated October 9, 1958, observed as follow’ :— E , 


`Thege observations apply with equal force to the facts of the present case where the.devioe 
‘feeorted to is to make the legal practitioner a director of the oompany on September 15 and 
intimating to him that fact on September 16 just to enable him to appear, in a proceeding fixed 
for hearing on September 17. I have stated above that he has no, genyine or-substantial interest 
ee A T A E 
a and i in my opinion his accepting directorship does not make him a different person in 
Gee eee circumstances which surround ‘his representation of the party before this Tribunal. 
principle it makes no difference if just for the purpose of representation, a legal nan 

a power-of-attorney of directorship or becomes party to any other arrangement * 
Gee eel oe ais o a eri ce Lt ct ns ct 
Peas “Really speaking it is not quite in keeping with the dignity of the profession 
that a practising lawyer should so identify himself with his client-employer as to be'a party to 
pny arrangement giving the slightest indication of any such device. . ..In the present case the 
fssentià] fact as shown by me above remains that Shri Rathi is none the lees a legal practitioner 
and in the absence of the consent of the other side he cannot be permitted to appear on behalf 

of the company. If was on an objection being ‘raised to his appearance as a legal } 

that Shri Rath! wanted to appear on behalf of the company in the guise of a director but In the 
words of the Labour Appellate Tribunal {n the aforesaid case between Kanpur Hosiery Workers 
Uniowi and J. K. Howlery Factory, Kanpur, he by shedding his gown and allowing “hinwelf to 
be made s director only two days before, does not become a different person in law and:fto'such 

device mantfestly meant to cfroumvent the provisions of the Act should succeed.‘ 
ka Tt was in those otrouristanoes that Shri Rathi could not be pérmittéd to appear on behalf of 
the company in the matters fixed for hearing an September 17, 1058. It is not that Shri Rathi’s 
Bppearance in the capacity of a director was objected to or disallowed but it is because he is a 
legal practitioner coming within the putview of's. 36(é) of the Industrial Disputes Act, 1947, 
Tt is not the company’s case that the provisions of the said sub-section aré in any way slira vires 
or derogatory of any fundamental right. It is true that the company now feels interested in 
describing Shri Rathi as a director but as ‘potited out above, no such device of making him a 
diréstor just two days before with a view to circumvent the provisions of a. 86(4) of the Act 

should succeed and the ememtial fact remains that he ts none the lees a ‘legal practitioner’.'? 


- The petitioners filed a petition in the High Court for ‘an appropriate writ, 
direction or order for setting aside the order passed by respondent N o.l ae 
pennone No. 2 from, appearing before the Tribunal. 


` The’ petition “was heard. 


i ‘ t ‘yo 
re 


N. A. Palkhivala, with B. a | Palkhivala, for the petitioners, 2. 
~ H. M. Soervcai, for- respondent No. 1. Me) CS s 
D. H, Booch, with C.' L, Dudhia, for respondent ‘Wo. 2 ; _ ues eS 
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\STENDOLXAR ,J. Thbis:is-a petition filed by the ‘Alembic, Chemical Works Gom- 
iy, Ltd., and'one of its. directors,-Mr. P. C.- Hathi, against Mr. P. D., Vyas, 
constituting the Industrial Tribunal under the Industrial Disputes Act, and the 
Baroda Chemical: Works Kamdar Mandal for an appropriate ‘writ, direction or 
oa setting aside an order. passed by the Industrial Tribunal on October 9, 
1958, -preventing Mr. Hathi from appearing in the proceedings before the Tribunal. 
- It is not necessary to state at any length the facts, that gave rise to this petition 
beeduse-in so far as the decision of this petition turns on any questions of fact, as 
L'will later. point out, that was a matter entirely within the jurisdiction of the 
Tribunal to decide and this Court will not interfere with any decision on a question 
of-fact by: the’ Tribunal. Tan SE x 
: The question of law that is argued on this petition and which is of so great.an 
importance that con to the usual practice the Industrial Tribunal has thought 
fit to appear by. co and argue it is, as to the right a director of a company 
who happens to be a T ractititioner to represeńt. the company before the 
Tribinal The Tribunal has held in this case that, although the right of a company 
to appear through a director was-never in question, ‘Mr. Hathi, was appointed a 
director a couple of days before the hearing merely to circumvent the provisions 
of s.:86(4) of the Industrial Disputes Act, 1947, and the Tribunal therefore held 
that ashe was a legal practitioner and thereforenot entitled torepresent the com- 
y, except with the consent of the other parties ard the leave of the Tribunal, 
e could not appear in those proceedings. - 7 
Section 86 of the Industrial Disputes Act, 1947, deals with the representation 
of-parties:; Sub-section (1) deals with the; representation of a workman and gub- 
s. (2) deals with that of an employer. Sub-section (3) provides that neither party. 
shal] be entitled to be represented by a legal practitioner in any conciliation pro- 
ings under the Act or any proceedings before a Court of inquiry constituted 
under the Act. Sub-section (4) which is the section that’has been canvassed on 
this petition is in these terms: i 5 a 
` “In any proceeding before a Tribunal, a party to a dispute may be represented by a legal 
practioner with the consent of the other parties to the proceeding and with the leave of the 
(ribupal” . 


Now, what is urged on behalf of the petitioners by Mr. Palkhivala is that this sub- 
section relates to.the employment of a legal practitioner merely for the purpose of 
a before the Tribunal in his professional capacity, and therefore this sub- 
section has no-bearing on the right of a corporation tò be represented by an officer 
or director who- happens to be a legal practitioner or on the right of an officer ofa 
Trade Union who is entitled to appear under the provisions of s. 86(1) of the Act. 
Now, it is in the first instance essential to appreciate the scope of s. 86 of this 
Act. Sub-sections (1), (2) and (£) of this Act are in substance the same as s. 88 
of the Industrial Disputes (Appellate Tribunal) Act, 1950; anda full bench of the 
Labour Appellate Tribunal of dia in the case of J. K. Hosiery! took the view 
that sub-ss.(1) and (2) of s. 88, which correspond to sub-ss. (1) and (2) of s. 86 of the 
Industrial Disputes Act, 1947, are.intended to be exhaustive of the persons (other 
‘than the p -himself) who may represent a workman or an employer in proceed- 
' ings before the Appellate Trib With great regpect to the Tribunal, they 
a to have overlooked that there are cases of representation other than the 
right of a party to appear himself, which are not included in this section. They 
‘also appear to have not attached sufficient importance to the operative words of 
these two sub-sections which are. that a workmap or an employer as the case may 
‘be “‘shall be entitled to be represented”. These words to my mind clearly indicate 
that this section confert a right upor . the party, whether he be a workman or an 
employer, to be represented’ in the manner. set out in these sub-sections, and but 
for the provisions contained in those two gub-gections it would not haye been o 
for a workman or an employer to be represerted in the manner therein provided. 
Merely as a matter.of construction, having yis _to the operative words of the 
two sub-sections, I would þe inclined to hold that s. 86 is an enabling section and 
} [owl] i L L. J. 884 ra ee Br ger 
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not a’ restrictive section‘ and it is not exhaustive of.the right of representation of 
iés. But that'is not the only treason for coming to that conclusion.. The full 
ich ‘of the Labour'Appellate Tribunal concedes in ‘its judgment that a-party tom 
dispute is entitled to appear himself.: ‘They appeatto haveoverlooked the case-of a 
corporation beihg a party who-is incapable of appearing in person because it has 
no visible personality. What happens to the representation of a corporation if 
the provisions of s. 86 of the Industriel Disputes: Act, 1947, ate exhaustive of. the 
right Of representation ? The right to be heard before the Tribunal is an important 
tight‘of either party, and a'corporation cannot be deprived of that right merely 
because. it PERES] apperrng m person. ` ~o > see ae ate Bigs 
The Industrial Tribunal against whom the present petition is presented concedes 
the right of a corporation to: be represented by a.diréctor or an officer. . We will 
preséntly see how thet right arise, but it is implicit in that. concession that the 
right ‘of representation of-parties is not exhaustively dealt with in si 86 and there 
are’ cases outside that section in which the parties would:be entitled tobe re- 
preséhted in a manner other than the manner set out-in s, 86(1) and (2).’ meet 
Turning next to the question as to, how a corporation can be represented before 
a’ Tribunal, it‘was well settled at common law that a corporation must appear by 
an attorney as it was in le of appearing in person. When they had to appear 
in Courts of law, they- toa . by such attorneys, by which I do net mean 
solicitors but agents- authorised ‘by the corporation to act for them,-as wete re- 
cognised by the Courts. In Tritonia, Ld. v. Equity and Law Life. Assurance So- 
ciety! - Viscount Simon L. C. points out (p. 586) : Hs 0 : 
7 “In the oase of a corporation, inasmuch as the artificial entity cannot attend and argus 
Peay eet ot alee ey a ee en À’ 


eo for counsel having to be briefed is explained by the learned Lord 
cellor in a later passage (p. 587): r. wt 
7 “Buoh a rule, limiting a right of audience on behalf of others to members of the English 

Soottish or Northern Irish Bars, secures that the House will be served by barristers or advocates 
Who ‘obsérve the rules of their profession, who are subject to a disciplinary code; and who are 
familar with the methods and scope of advocacy which are followed in presenting arguments 


to this House.” A l A 
This case, thereforè, although it lays down that a corporation can appear before 
the House of Lords only through counsel, merely emphasises the fact that a cor- 


poration’ cannot atten . and argue personally and must, therefore, of necessity 
appear through some other agency. It appears that the practice in the County 
urts in England is to allow a corporation to employ an agent who may not be a 
solicitor to act for the corporstion. This practice is however based on an enabling 
provision ‘to be found in a. 72 of the County Courts Act, 1888, which provides that 
the Judge may allow any person to appear and address the Court. Beyond there- 
fore the position that a corporation cannot appear by itself, there is no provision 
as to how it shell be represented. Normally, it could have been represented by a 
legal practitioner, but s. 86(4) of the Industrial Disputes Act, 1947, in terms ‘pre- 
‘vents its being represented‘ by a Fae eee except with the consent of the 
‘other parties and with the leave of the Tribunal. . 
- What then is to happen to the right of the corporation to be heard by the Tri- 
bunal ? The right to be ise tive right, and a denial of that right would 
be a denial of Justice. The manner, however, in which the corporation should be 
heard not having been provided for by s. 86 becomes a matter of procedure to be 
‘determined by the Tribunal whose duty it is to enable the corporation to appear 
before it. A Division Bench of this Court in Mulchand Gulabchand v. Mukund® 
‘has in ternis-held that the manner in which a party should be represented is a 
‘matter -of “procédure to: be determined by the -Tribunal. Chagla C. J. in his 
judgment‘‘at p.' 287: observes : f S/S ; 
ky +, Now, it is for thè Courts or'for tribunals to determine as a matter of procedure as to 
— 1 [1043] A. C. 584: a à (1951) 54 Bom. L'R. 285. á 
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how parties should:bé represented and how they should present their case to the Court or the 
trlbonal. 7 yan d Bes diy a : 

Therefore, ‘it was.open to the: Industrial Tribunal to determine by way of pro- 
cedure how 8-corporation should’ appear before it,.and in the exercise of that power 
it has ‘been the ‘practice of the. Tedusteial Tribunal to allow a corporation to. be 
represented by a director or an officer, that being one mode in which a corporation 
can be represented. But if the Tribunal has the power to te its own pro- 
cedure and to determine who shall represent a corporation for whose representation 
no provision has been made in the statute, is it or is it not open to thé Tribunal 
to say: that in allowing a corporation to be represented it shall not allow a party 
to appear.if the effect of allowing him to appear would be to defeat the provisions of 
the Industrial Disputes Act; 1947, contained in s. 86(4) which prevents a legal 
practitioner from:appearing without the consent of the other party and the leave 
of the Court ? : 

Now, in so! far as s. 86(4) is concerned, two extreme views of this section are 
possible. One is that although a person may be a legal practitioner, if he is other- 
wise qualified to. represent a party, the fact that he is a legal practitioner: is 
not a bar to -his appearing for the party in the ae The other 
view jis that although a party may: be entitled to be represented by any 
person either named in ss. 86(Z) and (2) or-as a matter of procedure as laid down by 
the Tribunal in the case of a corporation-by a director.or an officer, such n 
cannot appear before the Tribunal if he happens to be a | practitioner. Neither 
of these two views appears tobe wholly right. Now, in the first instance, one may 
take.the case of an.employer who is himself a legal practitioner. As a party toa 
dispute he would undoubtedly be entitled to appear.in n if he chooses to dq 
so ; and it appears to me thatit would be difficult to hold that he cannot so appear 
merely because he happens to-be:a legal practitioner. This illustration helps to 
point out that the extreme view that a person who represents a party must in no 
event be a legal practitioner-cannot dea) be tenable. Therefore, 1t appears to 
me that if an officer of any Trade Union whois referred to in sub-s. 86(Z) as quali- 
fled to-répresent a workman or.an officer of an association of employers who is 
qualified to represent an employer under sub-s.(2) or an officer or director of a 
corporation through whom a corporation is entitled to be represented by the pro- 
cedure governing the Tribunal happens to be a legal practitioner, that fact by itself 
cannot disqualify him from appearing before the Tribunal. But this pre-supposes 
that'such an officer is a regular officer either of the Trade Union or the Association 
or in the case of an officer of a corporation a regular officer of the corporation, and 
in the case of a director that he is a bona fide director not elected a director merel 
for the purpose of enabling him to appear in a pendi ee i 
In other words, if a legal practitioner is transfo mto an o of a registered 
Trade Union or of an association of employers or of a corporation or is appointed 
director of a corporation, in order to get over the disability im on a legal 
practitioner representing a party, thensuch a person shall not owed to appear 
and represent a party. But short of an intention to circumvent the provisions of 
8. 36, if a legal practitioner is ordinarily a regular officer either of a trade union 
or an association of employers referred to in s. 86(1) and (2) or of a corporation ór 
if he is a director bona fide appointed as a director, I see nothing in sub-s. (4) to 
aden his appearing on b of the.party merely by reason of the fact that he 

to be a lega! practitioner. . 

OW, ia the case beore mie the ladustiial Eabuhal hasin terma held that ii thi 
case there was an attempt to circumvent the provisions of s. 86(4) of the Industrial 
Disputes Act, and the Industrial Tribunal points out that Mr. Hathi acquired the, 
anaie shares only about 10 days earlier specifically for the purposes of be- 
coming its director and he was appointed a.director on September 15, 1958, the 
resolution of the board-of directors was communicated to him on September 16, 
1958, and he attempted to ap on September 17, 1958. The Tribunal also 
points out that this was probably done because the Alembic Chemical Works knew 
that there was likely to be an objection to Mr. Hathi appearing as a legal practis 
tioner from the labios union: * c. fete ae 
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‘t.Now,’ as E have said before, I'am not'concerned with -the facts. on which the 
Tribunal came to the conclusion that there was an attempt to circuinvent ‘the 
provisions. of s. 86(4). As I have held tat ifjthere is an attempt to cireumyent 
the provisions of s. 86(4).a legal nie reas peer pe Sloe an attempt should not be 
allowed to appear, it-is for the Tribunal to decide in a given case whether there is 
such.an attemptior not.. That is a question of fact with which this Court will not 
concern itself, andin this case the Tribunal has so held and therefore it is, not for 
this Court to.say whether.the Tribunal has come to a correct conclusion or not in 
that regard: tou, o on ‘ ' i ; Ki : ‘ ` E 
~ I may algo'deal with a suggestion that was made by Mr. Palkhivala in the cqurse 
of his arguments that a corporation is not capable of having an intention or desire 
and therefore it cannot be said of a corporation that it intended to circumvent the 
provisions:of any law. In support of this contention Mr. Palkhivala relied upon a 
stray sentence from the observations of Lord Sumner in Inland Revenue Commis- 
tioners. v. Fisher's Executors!, That was a case dealing. with an assessment to 
super tax.. :À limited company with large undistributed -profits, instead of dis- 
tibuling those profits by way.of a dividend, resolved to capitalise of those 
rofits and to distribute them pro rata amongst its ordinary s olders. as a 
onus in. the form of debenture stock, and the question. for determination was 
_ whether the debenture stock were assessable to’ super-tax in the hands of the reci- 
pients:as income of the shareholders. In this connection Lord Sumner observed 
(p. 411): - $ oe R 6 1 ‘ e soka i a Te A 
z “The proposition, that 'the substance of a transaction must be looked to and not merely 
the form, is generally invoked against those who have carried it out: I think itis unusual, where 
the form of a transaction is against those, whose transaction it is, to invoke the substance in their 
favour, in order tœeke out what they have left. defective in form. Sometimes again it is the 
“{ntention’.of the company that is said to be dominant: Burreil’s case (Inland Revenus Comais- 
sioner ý. Burrell); sometimes it is what the oompany ‘desired’ to do (Inland Revenue Commis- 
sionera V. Blot! : Inland Reognus Commissioners v. Greonwood)?. In any case desires and intentlops 
are things of which a, comppny is incapable. These are the mental operations ofits shareholders 
apd officers. The only, intention, that the oompany has, is such as is exprossod in or neocs- 
parily follows from tts proceedings.” . . f . 3 
Mr. ,Palkhivala has fixed upon the senténce ‘‘In any. case desires and intentions 
are things of which a company is incapable”, as laying down a broad and general 
el stage that. a corporation.can have no intention, He ignores, however that 
in the next but one sentence Lord Sumner points out that the only intention that 
thé company has is such as is expressed.in or necessarily follows from its proceed- 
ings, which-clearly. states that the company can have an intention but it is to be 
paum from particular sources. The observations of the learned Law Lord must 
ve read in.the context in which they were made. In matters of taxation what is 
to be gathered. is the true nature of a transaction and not the substance of it; and 
it is in that context that Lord Sumner said that it is not possible-to talk of the 
intention or desire of.a corporation, for you have to determine the true nature of 
the actual transaction which must be gathered from the beeen i or necessarily Zo 
follows from them. I cannot possibly read these observations as laying down the 
proposition that a corporation.can have no intention. . There are sev rovisions 
in the.general law of.the land as well as the taxation statutes which deal with the 
consequences of a corporation having a particular intention, and if a corporation 
was incapable of having an intention all such provisions would be rendered nugatory. 
‘To take only one instance, 8. ‘68 of the Transfer of Property Act provides that a 
transfer in fraud ‘of creditors shall be voidable at the option of any creditor. I 
have never heard it.si that if a corporation effected a er in fraud of 
creditors it was not. liable to-be set aside on the plea that a corporation could not 
have the intention to defraud.. It.is unn to point out to other similar 
provisions in the general law of the land; but dealing with the company law itself, 
dt has.been held that a company can be guilty of malicious libel or prosecution 
which must of necessity pi A malice to the company. I do ngt think there- 
—1 reat tea aa wot S88 D980] 2A C 171, 200. 
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fére-that it is | Possible to contehd that a company's not capable of having an inten- 
tioh:*to cireuthvent the provisions of a statute; and when it in fact does so, it 
must' be deemed to have been incapable of doing a ny such thing 
‘My’ atténtion’ was ‘drawn to a decision of the Labour EE Tribunal i in M orvi 
Electricity ‘Works, Lid.” in which a Division’ Bench of the Appellate, Tribunal fee 
ls a EE advocate who is permitted to engage himself as a part-time 
‘will come under the a of 8; 86(4) of the Act and cannot represent the 
y in the if objected to by the workmen. This decision followed 
ill Bench- aa in J. ie Hosiery* to which I have earlier referred. In that 
ae the question that was actually raised was whether a legal practitioner could 
appar for a corporstion or for the Matter of that a worker before the Tribunal 
by .ob pe een attorney from the party concerned, and the Full Bench held 
that'h d not. Now, it.appearg to me that where a legal practitioner who is 
debarred . from ap for and representing a party to an industrial dispute 
atterhpts to do 80 by resorting to the device of obtaining a power-of-attorney, he 
is obviously attempting to circumvent. the provisions of‘. 86(4) of the Industrial 
Disputes Act and’ the corresponding provision:of s. 88. of the Industrial Disputes 
(ap Hate Tribunal) ne 1960, and on that basis, with respect, the judgment of the 
nch was-obvious right, but with respect to the Division Bench that decided 
the question in Morvi icity Works, Lid. and Its Workmen.I am unable to agree 
with that decision. : In so far as a person is a regular officer of a union or an associa~ 
tion of employers.and as such entitled to ap or he is an. officer of a corpora- 
tion; he cannot by the mere accident of his ing also a legal practitioner be pre- 
vented from: appearing unless there are circumstances which enable the Tribunal 
to‘hold-that-on the facts. of a: particular case allowing him to appear woud be ta 
aid an attempt to circumvent the provisions of the Act. ` 
> I'would only-like.to add that I share the opinion of the Industrial ‘Tribunal that 
it is dot in keeping with the dignity of the legal profeasion that a practising lawyer 
should be a party to any device whereby the provisions of a statute are sought to bé 
‘defeated, and-I do hope that no oe practitioner will allow. himself to be made s 
Dispo to any: procedure mee e is enabling the provisions of the Industrial 
isputes Act tonbe circumvented 
‘In my opinion the petition must, therefore, fail and the petition is dismissed iid 
the rule-discharged with costs as against respondent No. 2. Respondent No. L 


te pay his own costs. 
i . Ruls discharged: 
Arad for Pa: “Amin -& Desai. 
= Attorneys’ for a aa Bhaishanker, Kanga & Girdharlal : Little & Co. 
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SP ' ‘Before Mr. Justice Desci. 
ae . ` LALITABAT BANWARILAL v. THE DOMINION OF INDIA.* I 


Government of Ingia Act, 1935 (85 & 36 Geo. V, o. 43), Sec. $26(1)—Constitution of India, art, 
.: 985—General Clauses Act (X of 1897), Sec. 6(e)—Sttt for declaration of title to property by 
persos against whom no order made. relating to revenue or collection of arrears of revemue— 
+ | Jurisdiction of High Court toiry swit whether barred under s. 236(1) of Government af India 
Act, 1936—Proviso to art. 235 of Constitution whether merely procedural—Whother s. 6(e) of 
General Clauses Act, 1897, affects applcabilty of art. 225 of Constitution to suit instituted Lefore 
coming into force of Constitution but coming up for disposal after coming inito operation of Con- 
stitution—Oonstruotion of statute—Statuts restricting or ousting jurisdiction of superior Courts 
how to be construed. 
' Section 226(I) of the Government of India Act, 1985, does not take away the jurisdiction’ 
: of the High Court to try a-suit for a declaration of-title to property by a third party against 
os -whom no’ order or direction was made relating to any matter of revenue or collection of 
u] „arrears of revenue. ' Becton S261) ef the Act ean oniy apply ta a person lable to par tha 
V- arrears of revenue.or any person against whom any order concerning the arrears of revenue ir 
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.. directed. It is only such a person that is prevented from invoking the original civil juris- 
; ,diotion-of the High Coprt, because his claim in such a case would neoesearily be oopoerning 
` the arrears of revenue or any order passed oanoerning the collection of the sme. f 

, Spooner v. Juddow) and Shaikh Akmed v. Coll. of Bombay’, referred to. 
oe ` Words Of sufficient clarity and width in a statute may take away jurisdiction of superior 
n Courts or this may result from the statute by necessary implication. A strong leaning 
FE neverthless exists against the construction of a statute so as to oust or restrict jurisdiction of 
£ superior Courts when the result of refusal to exercise jurisdiction would be abdication of tho 
| ''’ game and negation of the vested ‘tights of the subject. 
a ‘The proviso to art. 425 of the Constitution of India deals only with jurisdiction and is 
"| merely ‘procedural. 
pi Section 6(4) of the General Clauses Act, 1897, does not in any way affect the applicability 

; of àrt. 225 df the Constitution of Indla to a salt previously instituted and which: comes up 
‘ ' for disposal after the coming into operation of the Constitution. ; 
` eston: Ma) of the dehem @ibuses Act 1807. menis that bogil proosedinge dr enei 
ae provided for by an enactment in respect of any right, privilege eto. may oontinue:notwith- 

: the subsequent repeal of that enactment as if there had been no repeal. This does 

not, however, PR ee ere ee 
or that remedy. 

Ga Lalitabai (plaintiff) ' filed the present suit against the Dominion of India 
ee No. 1) and others for a declaration of title and consequential relief in’ 
respect of certain ornaments lying in a looker of the Safo Deposit Vault of the Bank 
of India, hired by-her.. Thecase of the plaintiff əs set out in the plaint was that 
she was married to Banwarilal apne the son of a wealthy merchant of Delhi. 
At the time of her marriage ornaments of large value were presented to her by her 
relatives and these ornaments wore her-stridhan preperty. She also received somo 
more ornaments at the time of the Maklava ceremony which took place about ten 
months after her: marriage. When she left Bombay for Delhi after the Maklava 
ceremony. she took away with. her most of those ornaments. They remained with 
her in Delhi till February 1948 when she came to Boribay on account of some dis- 
turbanoes at Delhi. and also because her father-in-law, who was suffering from 
tuberculosis, had asked her to go to Bombay for sometime.. She brought all her 
ornaments to Bombay and resided with her ‘ther and mother (defendanta Nos. 4 


and 5). Her uncle-in-law, Biharilal, @coom: her to Pone , and he tried to 
secure for her a looker in a safo t in the locali badevi. Being 
unable to secure a separate looker for herself the plaintiff be her ornaments 


in a-locker which had already been hired by her father and which stood in the joint 

names of her father and her mother. The name of the plaintiff was added as a hirer 

of the Jocker on. February 27; 1948, before she d the ornaments in the locker. 

The ornaments were kept in a wooden box and in bundle and the key of the wooden 

P as also of the locker remained. with the plaintiff. A list of the ornaments was 
and was kept in the wooden box. 

On August 23, 1948, the contents of the locker were attached by an ipad 
iy is O leor of Borabay (defendant No. 8) under O. XXI, r. 46, of the Civil Pro- 
‘cedure Code, and s. 46(2) of the Indian Income-tax Act, in pursuance of a certificate 
forwarded to him by the Income-tax Officer, O-IV Ward, Bombay. The order of 
attachment was in the nature of a-prohibitory order directing the Bank of India not 

tý permit-anyone to open the locker and was in of a demand for a sum of 
Re 1,68,501 for income-tax assessment and ty levied on defendant: No. 4 
for the assesament year 1943-44. A copy of the prohibitory order was served on 
defendant No. 4. The plaintiff TE applied to defi t No. 3 claiming the 
return of the ornaments i in the locker rrespondence ensued in the course of which | 
defendant No.°8 called upon the’ plaintiff to prove by evidence her title to the 
agi pee A meeting wag held on October 15, 1948, by the Commissioner of Income- 
tax (defendant No. 2) when the solicitor for defendant No. 1 contended that the 
ornaments belonged to defendant No. 4 and that the plaintiffs claim. was false and 
fraudulent. mdant No. 3 thereupon -passed an order directing the plaintiff to | 
file-a suit to prove her title to-the ornaments. The present suit was acd 
` led on October 13, 1949, by t the plaintiff against the defendants. ' 
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' The plaintiff ae that neither defendant No. 4 nor defendant No. 5 had any 
interest in any of the ornaments kept in the box and the bundle deposited in the 
locker, that the ornaments being hers werenot liable to attachment for any income-, 
tax liability of defendant No. 4, that the income-tax claim made by defendant No. 1. 
was made on behalf of defendant No. 1 and the attechment was levied by defendant 
No. 3 at the instance of the Income-tax Officer, C-IV Ward, Bombay, that officer: 
was under defendant No. 2 and defendant No. 2 was responsible for the orders passed 
by officers under him. The plaintiff further alleged that both, defendants Nos. 2. 
and 8, were offlcers of defendant No. 1 and in respect of the attachment complained 
of they had acted in the course of their employment and in discharge of official 
duties and, therefore, defendant No. 1 was responsible for the attachment of the 
ornaments. Reliefs claimed by the plaintiff were purely of a declaratory nature, the 
declarations coe are that the ornaments in that box and bundle belonged sb-. 
solutely to the plaintiff ; and for a declaration that defendants Nos. 4 and 5 had no 
title or interest in the same ; the other declarations sought were that the ornaments: 
were not liable to be attached for any debt or liability cf defendant No. 4 and for a. 
declaration that the order of attachment and the prohibitory orders passed by 
defendant No. 3 were illege] and invalid. ‘Further, the pleintiff aaked for a conse-. 
quential relief that the prohibitory order made on the Bank of India on August 23, 
1948, should be set aside. $ f i 

In the written statement of defendant No. 1, the Dominion of India, numerous 
defences were raised. Itwas contended that the plaint did notdisclose any cause of 
action and was misconceived so far as defendant No. 1 was concerned. On merits 
it was alleged that the plaintiffs name was added oollusively as a oo-hirer of the 
looker with a view to creating evidence of ownership of the ornaments which acoord- 
ing to defendant No. 1 belonged to defendant No. 4 against whom heavy inoome-tax: 
assessment was pending. Defendant No. 2 contended that the plaint disclosed uo 
cause of action against him and the suit was misoonceived. He also made an allega- 
tion of collusion between the plaintiff and defendants Nos. 4 and 5. Defendant. 
No. 3 raised an additional plea to the effect that the order of attachment and the 
prohibitory order both dated August 23, 1948, related toa matter concerning revenue: 
and/or concerning-an act of collection of revenue according to the law for the time; 
being in force and, therefore, the jurisdiction of the Court was barred by the provisions. 
of s. 228,1) of the Government of India Act, 1935. Le : : 


M. V. Desai, with M. M. Dessi, for the plaintiff. ; 
R. J. Joshi, with G. N. Joshi, for defendants Nos. 1 and 2. i 
M. P. Amin, Advocate General, with Y. B. Rege, for defendant No. 3. 


DesatJ. [His Lordship, after sare out the contentions of the ies, proceeded]: 
It was: ed by Mr. R. J. Joshi for defendants Nos. 1 and 2 that the order of attach- , 
ment and the prohibitory order both dated Auguet-23, 1948, related to a matter: 
concerning revenue or concerning collection of revenue according to the law for the. 
time being in force. Reliance was placed on the provisions of 8. 226(1) of the Govern-. 
ment of India Act, 1935. Thrt.sub-section is as under: “ a3 RO Ai 
‘ “Until otherwise provided by Act of the appropriate legislature, no High Court-shall have. 

any original jurisdiction in any matter concerning the revenue, or concerning any act ordered or 
done in the collection thereof according to the usage and pradtice of the country or the law for: ' 
the time being in force,’ eee Pty EES Fe i 

' The key stone of the argument was that the suit concerned revenue and an order: 
for collection of income-taxduesas arrears‘of revenue. It is necessary, therefore, 
to examine the nature of the suit filed by the plaintiff. The suit is primarily and: 
essentially for a declaration of title to pro which the plaintiff claims as her own, 
and which title is disputed by the defen ts, and particularly by defendants Nos.’ 

l and 2. Now, the plai tiff has nothing to do with payment of income-tax in this 
suit and this is not a matter concerning revenue nor is she herself concerned in any’ 
way with any order of assessment or enforcement or collection of income-tax in put- 
suanoe of any order made against her father. That the suit was occasioned by some’ 
act done or ordered on behalf of defendant No. 1 is no doubt a factor which: odrr-es» 
pelled the plaintiff to oome to Court... But`I do nof see how the reason or motive 
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which induced or forced the plaintiff to file this suit can affeot the nature of the.suit. 
Unless persuaded by some sound principle of law or compelled by any overriding; 
authority I am not-prepared to read anything in s. 226(1) of the. Government of India, 
Act, 1935, as depriving this Odurt of the exercise of its original civil jurisdiction to 
try a suit for EA of title to any property which a person claims as.his own and 
which title:is disputed by the Government. : fugit le Mis 
Words of sufficient clarity and width in a statute may'take away jurisdiction. of, 
superior Courts or this may lt from the statute by necessary implication, A. 
strong leaning nevorthelss exists against the constructién of a statute so as to oust 
or restrict jurisdiction of superior Courts when the result’ of refusal ‘to exercise, 
juriediction would he abdication of the same and negation of the vested rights of the. 
subject. ‘That.a subject has always had a right to oome to this Court’ and. ita, pre-, 
deoessors for a declaration of title to any property against the Government is undis» 
putable and was not disputed ‘by learned coufsel.. I have, therefore; to see if there, 
ja anything in s. 226(1) which has taken away or. restricted the jurisdiction of this 
Gourt to try a suit for a declaration of title by a third party who is. not inary. way, 
concerned with or sought to be held liable for any arrears of revenue. It is a sound 
canon of construstian that any statute which encroaches onthe jurisdiction of the 
Court is subject to & strictinterpretation, and it is therefore expected that if svch,was 
the intention of the Legialeture cere would have been taken to manifest it, if not in 
express words at least by clear indication and beydnd reasonable doubt. Read in 
the light of this principle of construction, I do not see how‘the sub-section can be 
understood to affoot the rights of third parties against whom: no order or direction, 
was made relating to any matter of revenue or collection of;arrears.of revenue. As, 
I read it the sub-section can only apply to's person liable to pay the arrears of revenue 
or any person against whom any order concerning the arrears of revenue is directed. 
There must be some claim made against him: It is only such a.person that is pre- 
vented from invoking the original civil jurisdiction of the High Court, because his 
olaim in such a case would necessarily be ee the arrears of revenue or any: 
order passed concerning the coHection ofthe same. do not deem it necessary to go" 
in any detail into the history of a provision of law which while‘not affecting, the, 
jurisdiction of the Courts in the moffnail took away the original jurisdiction of the 
High Courts in matters of revenue. The history begins with the practical difficulty 
occasioned by the fact that the Supreme Court in the Presidency Town of Oaloutta. 
claimed to exercire jurisdiction in respect of acta done by the servants of the Kast 
India Company in collecting revenue of Bengal to which the company was entitled 
by virtue of the grant of “Divani”. As the preamble to the first enactment of the 
Parliament in the matter, 21 Geo. 1I, 6:70; indicates that legislation was passed by 
the Parliament for the purpose of preventing the interference of the Stpreme Court 
in revenue matters. I have no doubt that in deciding the queetion of the plaintiffs 
title I-would not be interfering with any revenue matter or any order concerning 
collection of the s’me.’ I am not aware of any principle of construction ‘which 
would lead me to thb conclusion that this antiquated fossil which remained on the 
statute book till our Conetitution came into existenof should be so interpreted as to 
affect third parties who had nothing to do-with revenue or revenue authorities: > In 
my judgment it would be contrary to all principles cf justice to deprive third parties 
from seeking relief from this Court by giving any wider meaning to's, 226(1) of the 
Government of India Aot, 1935, than that strictly necessary ‘having * to ‘the 
nature of the subject-matter and the language expressly used by the ety ae 
Mr. R. J. Joshi drew-my attention to a number af decisions but I do not think they 
a touch the present point. In none of those cases did the question arige' of a 
suit by.a third party not concerned with arrears of revenue, I shall only'refer to, 
two, of the oases! ojted by Mr. Joshi. In Spooner, v. Juddow! their Lordships. of, 
thé Privy Council in an appeal from the Supremes: Court- at, Bombay held that by 
the Oharter of Justice establishing the Supreme Court, at Bombay tbat. Court was, 
hibited (in like manner as the Supreme Court at Calcutta under, 21.Geo. IIT, 0.70 
m enterteining any jurisdiction,in a matter concerning revenue under the manage 
Jent ofthe Governor and council or any act done in: connectign with'the same. 
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that case in Novembér 1846 one Harkissandas was the owner and ocoupiér of a house 
situated in Bazar Gate Street in Bombay. The property was liable to the payment 
ofan Annual: quit-rent called pension which formed part of the land revenue of the 
East Indis Company and there was then due to the Collector a sum of Rs. 8-3-8. 
on account of arrears of pension which’ had not been collected from the premises since 
the year 1827., The predecessor-in-title of Harkissandas was Narotamdas ‘whose 
name was registered.in the books of the Collector. Harkissandas ere to have, 
the ‘property in 1836 and to have.continued in possession of it up to the 

te of the proceedings which gave riss to the a to the Privy Council. No. 
change of name, however, was made in the books of the Collector and ‘throughout the 
periód the name of Narotamdas appeared in the bookes as the registered proprietor 
of the property. Spooner who was the Oollestor of Revenue in Bombay’ and one of 
his assistantes sent a subordinate officer to the house of- Harkissandas to demand 

payment of arrears of pensión. Harkissandds' refused to-pay the arrears and a, 
warrant’ signed by Spooner was served on him: The: Warrant stated that the Col- 
lector wes entitled by virtue of the powers conferred on him to énter into and ‘take 

ion of the property in respect of which arresrs of pension were claimed. 

en it appears that some subordinate officers of the Collector tried to enter the house 

in question.' They were prevented from doing so by Harkissandas who it appears 
became very violent ade attempted to expel the’ officers. A souffle ensued and 

Harkissandas brought an action of trespass in the Supreme Court of Bombay ageinat 
the Collector and one of hie subordinate Officers. The defence in the suit was that 
the suit related to a matter which concerned revenue or an act done in the collection 
of revenue and therefore the Supreme Court at Bombay had no jurisdiction. ‘That 
pioa wae ultimately accepted by the Privy Counoil. Relying on this -decision 

Joshi has argued before me thst in thet casé the act of the.Collectcr affected a 
third'party. I do.not think Mr. Joshi is right in his submission. An examination 
of the 'report clearly shows that arrears of‘pension could be collected from the pro- 
perty iteelf and tha Collector hed a right under the laws then in fcrce'to proceed 
against the property in respect of any arrears cf.pension and that right could be 
enforced even against the suocessor-in-title. “Beaidee, part of the arrears had accrued 
after Harkiseandas a owner of the property. Therefore, in that case there was. 
no question of a rovisions of 21 Geo. TI], o. 70, s. 8, which is in pars 
materia with a. ‘ed of the vernment of India Act, 1935, toa third-party who had 
nothing to do aa revenue or the collection of revenue. -1 do BOs think Mr. J onhi’a 
argument is in any way supported by that decision. 4 

Shaikh Ahmed v. Coll. of Bombay! was another decision relied on by “Mr. Joshi. 

In that cage an application for directions in the nature of kabeas corpus wes made to 
this pour by an application under s. 491 of the Criminal Procedure Code. It was 
madé bya person detained i in custody for hon-pdyment of inoome-tax dues. It was, 
held that provisions of s. 226(1) of the Government of India Act, 1935, applied to the 
facta of the case and, therefore, this Court had no jurisdiction to entertain the petition, 

resented to it. It must be noted that this was @ cass in which a ee inset 

iablé for non-payment of tax had come before the Court. This desision a does, 
not carry Mr. Joshi’s argument any further. 

‘ Then Mr. Joshi argued that in any event this Court had no jurisdiction to grant to 
the plaintiff reliefs sought in prayers ( (d)‘and (e) of the plaint., These reliefa are for a 
declaration that the order for attachment passed by defendant No. 3 is illegal and 
invalid and for an order by this Court that the order of attachment and the prohi- 
bitory order should be set aside. ` Mr. Joshi’s argument was that in any event theso 
reliefs directly concern acts alleged to have been done in the matter of collection 
of revenue, There is some scope for this argument:: But, I have ‘got to look pri- 
marily at the substantial nature of thè'suit.:: Since theses’ are merely reliefs conse- 
quential to the relief by way of declaration of title, I do not think it can be said 
that the plaintiff in this suit seeks to question any order made ‘for the collection of 
revenue. ` In any oase the point does rémain that ahe is not a party who is in any way 
concerned with of who can inany way be affected by these orders. _ Therefore, what 
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ever view I take of the matter, the result must be that the plaintiffs right to claim 
these consequential reliefs cannot be taken.away on the bar of jurisdiction. . 

There is another difficulty and indeed a serious oneto the plea of bar of jurisdiction. 
Article 225 of the Constitution removed the bar previously imposed on the exercise 
of original jurisdiction by the High Court: That’ article is as under: > 

“225, Jurisdiction of existing High Courts : Subject to the provisions of this Constitution and 

to the provisions of any law of the appropriate Legislature made by virtue 'of powers conferred 
an that Legislature: by this Constitution, the jurisdiction of, and the law administered in, any 
existing High Court, and the respective powers of the Judges thereof in relation to the administra~ 
tion of justice in Court, including any power to make rules of Court and to regulate the sittings 
bf thie Comet and of members therec! sitting elone-ot in Dividion Courts, Hal! be she same as 
immediately before the commencement of the Constitution : : 

` Provided that any reatelotibn to which the exeraiee of originat jucdediction of ang of the High’ 
Courts with respect to any matter concerning the revenue or concerning any act ordered or done 
Cu ue take es 
no longer apply to the exercise of such jurisdiction.” 


The proviso in express terms removes the restriction to the exercise of the janbon 
of High Courts in matters concerning revenue. That bar, therefore, no longer sur- 
vives. It is true that the Constitution had not come into foroe when the suit was 
filed, but the provisions of s. 226(1) of the Government of India Act, 1935, relate, in 
my Opinion, entirely to matters of procedure and I have-to apply the procedural law 
in force at the time of the trial of the suit. There is authcrity for the proposition that 
no party has a vested right to a particular proceeding or to a ee forumi. The 
question recently came up for consideration before the Appeal Court in Shiv Bhagwan: 
v. Onkarmal!. In that appeal one of the questions which came up for consideration 
of the Court was whether the Court hed jurisdiction to decide a queetion affectin 
roperty which at the dete of the filing of the suit was outaide the territori 

jarisliotion of the Court. It appears that subsequent to the filing of the suit there 
had been s change in legislation and the particular property in question, though ovt- 
side the jurisdiction of the Court at the date of the filing ofthe suit, had before the. 
suit came up for hearing for disposal by my brother Shah J. come within the juris- 
diction of the Court. It was observed in the judgment of my Lord the Chief J mitice 
that (p. 352) : 

“the question that arises for determination is whether, notwithstanding the fact that ‘the 
Court had no jurisdiction with regard to this property.at the inception of the suit, this Court oan Í 
try the sutt with regard to this property by reason of the fact that jurisdiction was subsequently 
conferred on it.: .Now, I think tt may be sald as a general principle that no party has a vested 
right to a particular proceeding or to a particular forum, and it-is also well settled that all pro- 
cedural laws are retrospective unless the Legislature expressly states to the contrary.. . This Court 
was bound to take notice of the change in the law and was bound to administer the law.as it was 
when the suit came on for bearing. - Therefore, if this Court had jurisdiction to try the sult when 
it came on for disposal, it could not refuse to assume jurisdiction by reason of the fact that it had 
no jurisdiction to entertain it at the date when it wns instituted.” i 


Bhagwati J. (aa he then was) in a concurring j judgment exprossod the same view. 
Referring to procedural law his Lordship observed (p. 358) : By 

WThere is authority for the proposition that if the law is changed at the.date of the hearing, 
ae oceans ee YO IDA qana LAT EAA A T OA eee 
the law of the land at the date when the Court is administering it.” =.” 

I am bound by and am also in respectful agreement with the law ao laid ‘down. 
Mr. Joshi had only a feeble answer to this aspect of the case. Learned counsel 
referred to art. 895 band art. 367(Z) of the Constitution. They: aro as follows : 

- “867 (1). Unless the context otherwise requires, the General Clauses Act, 1897, shall, sub- 
ject to any adaptations and modifications that may be made therein under article 872, apply for 
Te ee a ee ES eA Ae EE ee TOn eer peered OF ape Oe eee 
tare of the Dominion of India. 

995. The Indian Independence Aot, 1947, and. tho Government of Indla Act, 1988, together 
with all enactments amending or supplementing the latter Act, but not igpluġding the Abottion , 

ef Privy Counc] Jurisdiction Act, 1949, are hereby repealed.” 
1 .(1951) 54 Bom. L' B.‘s8, J 
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Mr. Joshi next referred to ols. (b), (c)and (e)of s. 6 of the General Clauses Act and an 
argument was advanced that the effect of those clauses wasthat the provisions oon- 
tained in s. 226(1) of the Government of India Act, 1935, continued to apply to the 
present suit. Ləarned counsel particularly relied on ol. (e) of s. 6 of the Act. Now, 
as I read that clause it only means that legal proceedings or remedy provided for by 
any enactment in el of any right, privilege, etc. may continue notwithstanding 
the subsequent repeal of that enactment as if there had been no repeal. This does 
not, however, mean that the subsequent enactment cannot in any manner affect 
those legal proceedings or that remedy. The Legislature indubitably regerves to 
itself and has the power to legizlate in a manner which may affect those I 
or that remedy. To accept Mr. Joshi’s argument would be to say that the Legislature 
cannot give any re tive operation to a stetute which repeals an earlier statute. 
That certainly is not meaning or effect of s. 6. .Therefore, in my opinion ol. (e) 
of 8. 6 does not in any way affect the applicability of art. 225 of the Constitution to a 
suit previously ingtituted and which comes up for disposal after the coming into 
operation of the Constitution. Iam unable to read in any of the provisions referred 
OY learned counsel anything which preventa art. 225 being applied to the present 
suit. 

Another oe also of despair, was that art. 225 is not merely procedural and 
should, therefore, be regarded as prospective in its operation and not retrospective. 
Whererights and procedure are dealt with together by any provision of law it may well 
be the intention of the Legislature that the old rights should be determined by the 
old procedure. But it seems clear to me that the proviso to art. 225 only deals with 
jurisdiction and not with any rights. The strictly accurate concept would seem to be 
that when any substituted procedure is followed by the Court, it doesnotreally give 
retrospective operation to the same but merely applies rules of procedure as it finds 
thematthetime. Itis true that the expression “retrospective” is used by the highest 
suthority in decided cases but it is also pomted out that the word when used in the 
context of procedural law is in itself ambiguous. Procedural law relates to process 
of litigation and it is rather the means and instrument by which the aims of sub- 
stantive law are attained. It also deals with the mode in which a right of action 
alresdy existing is to be asserted. I shall only refer to one sentence from Salmond’s 
Jurisprudence, 10th edn., as it ia an apt answer to the present argument. It is as 
follows (p. 476): 5 

“Whether I have a right to recover certain property ts a question of substantive law, for the 
determination and the protection of such rights are among the ends of the administration of 
justice; but in what courts and within what time I must institute proceedings are questions of 
procedural law, for they relate to the modes in which courts fulfil their functlons.”’ 

But jurisprudential considerations apart, it is quite clear that the proviso to art. 225 
dəals only with the question of restriotion on jurisdiction previously existing and 
‘which restriction was abrogated by it. That certainly is a matter of procedure and, 
therefore, both on principle and on authority the plea of the bar of jurisdiction fails. 

[The rest of the judgment is not material to the report.] 
: Suit decreed. 
Attorneys for plaintiff: Dayalji & Dipchand. 
Attorney for defendants Nos. 1 and 2: N. K. Petigara. 

Attorneys for defendant No. 3: Little & Oo. , 
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APPELLATE CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Diit, 
SITARAM RAMCHARAN v. M. N. NAGRASHNA*. 


Payment of Wages Act (IV of 1936,) Secs. 15, 17—Indian Limitation Act (IX of 1908,) Secs. 6, 14 


—Bombay Shops and Retablishments Act (Bom. LXXIX of 1948), Sec. 70—Factortes Act 
(LXUI of 1948), Secs. 51, 54, 59—Constitution of India, arts. £26, 227—Ctvil Procedure Code 
(Act ¥ of 1908), Sec. 116—Petitioners empluyed as watchmen by mil company making an 
application to Authority for delayed wages—Appkoation barred under 8. 15(2) of Payment of 
Wages Act—AppHcation for condongtion of delay in fing application for delayed wager on 
plea of ignorance of law—Dismissal of application by Aurthority on ground that ignorance of 
lam did not constitute sufficient cause to condone delay—Whether Authority justified in refusing 
io entertain appHoation—Suffictent cause, what is—Distinction between ignorance of law and 
mistake of law—Decision of Authority that applicant had failed to show sufficient cause for 
not filing application in time whether appealable under s. 17 of Payment of Wages Act— Whether 
applicant can challenge decision of Authority by application to High Court wnder aris. 386 and 
837 of Constitutlon—High Court whether has revistonal powers over Authority wnder s. 115 of 
Otoil Procedure Code. 

The sufficlent cause which has got to be established under the second proviso to s. 15(2) 
of the Payment of Wages Act, 1986, is not any cause which in the personal opinion of the 
Authority is sufficient. The sufficient:cause contemplated by the proviso is a cause sufficient 
in law, and the sufficiency of the cause is to be decided not by any discretion of the Authority 
but by proper legal principles. 

Hyman v. Rose? and Namdeo Lokman v. Narmadabci,” referred to. 

The words “sufficient cause” in s. 5 of the Indian Limitation Act, 1908, and s. 15 of the 
Payment of Wages Act, 1986, should recetve a liberal construction so as to advance sub- 
stantial justice when no negligence nor inaction nor want of bona fides is imputable to the 
appellant. Therefore, tt is not sufficient that the party should not be guilty of negligence or 
should not be guilty of bad faith. He should also not te guilty of not taking any action, 
and when a party does not choose to bestir himself because he is ignorant of his rights, he is 
clearly in law guilty of inaction. 

The. principle of ignorance of law is to be applied only to those cases where a party takes 
no action to assert his right because He does not know his rights, and should not be applied 
to cases where a party knowing his rights asserts them but asserts them in a wrong tribunal 
or before h wrong forum through a mistaken notion of what the law is. 

The petitioners, who were employees of the Watch and Ward Department of a mill com- 


pany, made an application under the second proviso to s. 15(2) of the Payment of Wages 


Act, 1986, for condonation of delay in filing their application for payment of delayed wages. 
The sufficient cause that they pleaded for not making the claim within time was ignorance 
of legal provisions, namely s. 70 of the Bombay Shops and Estabiishments Act, 1948, which 
gave them the right under s. 50 of the Factories Act, 1948, to claim these wages. Tho’ 


the view that on correct legal principles ignorance of the party’s rights could not constitute 
sufficient cause for delay in making the application:— ~- 

Held, that the Authority had rightly refused to entertain the application by holding that 
the petitioners hed failed to satisfy him that there was sufficient cause for not presenting 
the application in time.” 

Dadabhat v. Maneksha,* explained. 

Sitaram Paraji v. Nimba valad Harishet,* Kriskna v. Chathappan,* Roles v. P 
& Sons,’ Brij Indar Singh v. Kanshi Ram' Hogan v. Gafur Ramzan, Munshi & Oo. 
v. Yeskwani Tukaram,’ and Krisina Mohan Ghosh v. Suranati Banerjee," referred to. 

A decision given by the Authority under s. 15(2) of the Payment of Wages Act, 1980, 


Decided, Juns 33, 1954. Special Civil ö (1889) L L. R. 18 Mad. 260. 
Application No. 288 of 1954 (with Special 6 eI 1 K. B. 982. 
Civil Application No. 848 of 1954). 7 (1917) L. R. 44 I. A. 218, 
1 [1912] A. C. 628. 8.c. 19 Bom. L. R. 68. 
2 (1958) 55 Bom. L. R. 517, 525, 8.0. 8 see oe Don T. A. BBD. 
8 (1896) L L. R. 21 Bom. 552. ‘ o (1046) 49 Bom. L. R. 530. 
4 (1887) L L R. 123 Bom. 820. 10 [1925] A. L R. Cal, 684 
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holding that the applicant had failed to show sufficient cause for not filing the application 
within time, is not appealable under s. 17 of the Act. 
Pren Narayan Amritlal v. D. T. M. Bhkusawal, followed. 

The only remedy open to the applicant, in such a case, to challenge the decidon of the 
Authority, is to apply to the High Court under arts. 226 and 227 of the Constitution of India, 
The High Court has no revistonal powers over the Authority under s. 115 of the Civil Pro- 
cedure Code, 1908. 

Spring Mills, Lid. v. Ambekar,? followed. 

On September 28, 1988, Sitaram and Bisansing (petitioners), on behalf of them- 
selves and fourteen other employees of the Watch and Ward Department of the 
Rohit Mills, Ltd., Ahmedabad (opponent No. 2), filed through the officials of the 
Ahmedabad Mill Mazdoor Mandal an application under s. 15(2) of the Payment of 
ne Act, 1986, in the Court of M. N. Nagrashna, Authority under the Payment 
of Wages Act at Ahmedabad (opponent No. 1), for a direction to opponent No. 2 
for payment of delayed wages consisting of overtime wages for the period ranging 
from January 1, 1951, to December 81, 1952. In these proceedings the petitioners ~ 
filed an application under the second proviso to s. 15(2) of the Act for condonation 
of delay in filing the aforesaid application, the relevant portion of which was as 


follows :-— 


“...They were misled by the opposite party into the belief that they were not workers as 
defined by the Factories Act. So the application for overtime wages could not be filed before the 
Hon’ble Authority earlier. The question involved the interpretation of Factories Act and the 
Shops and Retablishments‘Act and they were not confident of thetr status and hence the delay. 

That the applicants were not treated by the opposite party as falling within the soope of the 
Factories Act or the Bombay Shops and Establishments Act. Therefore while they (opposite 
party) had been paying to all other categories of employees extra wages for hours of work in excess 
of eight, no such payment was being made to the Watch and Ward staff. Therefore, the Watch 
and Ward staff of various mills including the applicants had moved the representative union in 
the textile industry in Ahmedabed to take up the question of hours of work. The said Union 
bona fide believing that neither the Factories Act nor the Shops and Establishments Act applied 
to the Watch and Ward staff took proceedings in a wrong Court namely the Industrial Court, 
and the said Court made an award fixing the hours of work to nine. The said award was made 
in November. 1950. 

That the applicants had thus exercised due diligence aid care in respect of their rights. 
Ultimately in May 1058 the Mill-Owners’ Association and the opposite party (who is member 
of the said Association) agreed to the position that the Bombay Shops and Establishments Act 
read with Factories Act applied to the Watch and Ward staff and paid to the applicants for the 
overtime work done with effect from January 1958. The applicants were paid the amount in 
or about the month of July when only they came to know that the oppostte party had agreed to 
that postition. They then tried to organise and take steps before the Authority independently 
of the representative union and filed the present application for recovery of wages for the over- 
time work done.” 

- _. Opponent No. 1 dismissed the petitioners’ application for condonation of 
delay, observing as follows :— 

“...The authorities otted by Shri Daru relate to ignorance or mistake about the law of pro- 
cedure. The ratio of these authorities seems to be that breach of the rules of procedure can in 
certain ciroumstanoes be condoned as they (rules) are meant to seoure ends of justice and not 
override it. None of the authorities cited by Shri Daru states that ignorance of the existence of 
any substantive provision of law can be excused. On the other hand the authorities cited on be- 
half of the opposite party clearly lay down that ignorance of the existence of an Act or its conse- 
quenċes is not a reasonable cause. So if they were ignorant of the rights, if any, they got under 
s. 70 of the Bombay Shops and Establishments Act that ignorance cannot be excused; for 
that cannot be said to be a sufficient cause for not making an application under s. 15(2) of the 
Payment of Wages Act. The applicants do not say when they came to learn that they were 
entitled to overtime wages in accordance with the provisions of the Factories Act by virtue of s. 70 
of the Shops and Establishments Act. But from the arguments of Shri Daru tt appears that it 
was only after the decision of the Chief Judge of the Smal] Causes Court, Bombay, in the Ruby 
Mills’ case given on May 2, 1952, that the applicants learnt forthe first time that s. 70 of the 
Shops and Establishments Act conferred on them all the benefits uhder the Factories Act to whigh » 
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‘workers’ as defined in that Act were entitled. It, therefore, remains to be considered whether the 
applicants have shown sufficient cause for not making an application under a. 15 of the Payment 
of Wages Act after the sald decision in the Huby Mills’ case. 

If the applicants knew about tho existence and the effect of s. 70 of the Shope and Establish- 
ments Act before the said decision in the Ruby Mills’ case then there was inaction on their part 
in not making an application earlier. . If they regarded the Ruby Mills’ caso as a test oase and 
decided not to make an application until the Ruly Mills’ case was finally decided that was cer- 
tainly not a sufficient cause for not making an application within limitation. No authority has 
been olted on behalf of the applicants to show that walting for a final decision in a test case has 
been regarded as sufficient cause by'the Courts. 

The applicants have not made within time their application for wages earned after they came 
to know of the decision in the Ruby Mills’ oase.” ~ ~ 

Opponent No. 1 also dismissed the original application of the petitioners for 
payment of delayed wages on the ground that the application was barred by limi- 
tation. 

_ The petitioners applied to the High Court under arts. 226 and 227 of the Consti- 
tution of India to quash the orders passed by opponent No. 1 by an appropriaté 
writ or order. 

This petition was heard along with another petition filed by the employees of the 
Rajnagar Spinning: Weaving & Manufacturing Co., Ltd., Ahmedabad, whose 
application for delayed wages from January 1, 1951, to June 80, 1958, was sub- 
stantially dismissed by opponent No. 1. - 


V. M. Tarkunds, for the petitioners. 
B. J. Diwan, for opponent No. 2, in C. A. No. 285. 
P. P. Khambata, with V. B. Patel, for opponent No. 2, in C. A. No. 848. 


Cuaca C.J. These two petitions are on behalf of the employees of the Watch 
and Ward De ent, in one case of the Rohit Mills, Ahm ad, and in the 
other case of the Rajnagar Spinning, Weaving & Manufacturing Co., Ltd., Ahmeda- 
bad: These employees made an application on September 28, 1988, to the Autho- 
rity under the ye of Wages Act for payment of wages which according to 
them had been delayed, and in the case of the Rohit Mills the claim was with re- 

to wages from January 1, 1951, to December 81, 1952, and with regard to the 
other mill the claim was with regard to from January 1, 1951, to June 80, 
1958. The basis of the claim was that the rights of these employees were governed 
by the Factories Act and under the provisions of the Factories Act, inasmuch as 
they had worked more than eight hours a day, they were entitled to overtime 
due. Admittedly, the claim was made in respect of most of the wages six months 
beyond their becoming due, and as under s. 15(2) of the Payment of Wages Act 
a claim made after six months is barred, it was incumbent upon the petitioners to 
satisfy the Authority that they had sufficient cause for not ing the claim within 
time. The Authority came to the conclusion that the petitioners had failed to 
show sufficient cause, and therefore in the case of the Rohit Mills he dismissed the 
application of the petitioners and in the case of the other mill he dismissed the bulk 
of the claim made by the employees. It is against this decision of the Authority 
that the petitioners have come to this Court under arts. 226 and 227. 

In the first place, a preliminary objection is taken that the petitioners should 
have preferred an ap as provided by the Act and should not have come under 
arts. 226 and 227 to this Court. In our opinion there is no substance in that con- 
tention. As has been painted out in Prem Narayan Amritlal v. D. T. M. Bhusawal, 
the scheme of the Payment of W Act is that an application for payment of 
wages is only entertained under sub-s. (3) of s. 15 of the Payment of Wages Act 
after it has been admitted on sufficient cause being shown if it is presented after 
the period of limitation laid down in sub-. (2). e section relating to ap 5 
viz. 8.17, only makes a direction under sub-s.(3) given by the Authority ap ble, 
Now, a direction under sub-s. (3) would be a direction on merits after the applica- 
tion was entertained, but in this case the direction given by the Authority is not on 


1 (1958) 55 Bom. L. R. 785. 
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merits and not falling under sub-s. (3); but it is a decision under sub-s.(2) holding 
that the applicants had failed to show sufficient cause for not filing the application 
within time. Such an order is not made preslabi under s. 17. Therefore, the 
only remedy that the petitioners had to enge the decision of the Authority 
was by coming to this Court under arts. 226 and 227 of the Constitution. The 
petitioners wdi not also have come to this Court under s. 115 of the Civil Pro- 
cedure Code because a division bench of this Court in § ing Mills, Lid. v. Ambekar! 
has held that the Authority under the Payment of Wages Act is not a Court sub- 
ordinate to this Court and therefore this Court has no revisional powers over the 
Authority under s. 115 of the Civil Procedure Code. 

Coming to the merits of the matter, it appears that s. 70 of the Shops and Esta- 
blishments Act which was passed in 1948 provided : 

“Nothing in this Act shall be deemed to apply to any person employed in or within the pre- 

cincta of a factory and the provisions of the Factories Act shall, notwithstanding anything {n the 
said Act, apply to such persons.” : 
Now, under the Factories Act the titioners would not have satisfied the defl- 
nition of ‘‘worker’’, but s. 70 of the Shoes and Establishments Act, 1948, extended 
. the operation of the Factories Act and made the Factories Act applicable to persons 
working in the precincts of a factory, and as admittedly the petitioners worked 
within the precincts of the two mills, by reason. of the extension of the Factories 
Act the provisions of the Factories Act became applicable to them. This had 
some very important consequences as far as the petitioners were concerned, be- 
cause when we turn to the Factories Act we find that under s. 51 “no adult worker 
shall be required or allowed to work in a factory for more than 48 hours in any 
week”, and under s. 54 ‘‘no-adult worker shall be required or allowed to work in a 
factory for more than nine hours in any day”, and s. 50 provides for extra wages 
for overtime and it provides :- 


Inasmuch as according to the petitioners they had been working nine hours a day 
and 84 hours a week, they became entitled to wages for overtime, and this is the 
claim they made in the application which was dismissed by the Authority. 


in its , for some reason which it is difficult to understand, the petitioners 


service on the assumption that the Factories Act did not a ply to 
them and therefore their conditions should be approximated to those workers to 
whom the Factories Act was applicable. Their claim for a was resisted 
by the employers also on the assumption that the Factories Act did not apply to 
them, and the Industrial Court gave an award making some changes favourable 
to the peltier on November 25, 1950, also on the assumption that the Factories 
Act did not appi y- In November 1951 an application was made by the workers of 


2, 1952, upholding the view of the Authority, and according to the petitioners it 
was only when this decision was given: that they became aware of their rights and 
after some co ndence which the Union conducted with the Minister for 
Labour, with the Factory Inspector and with the Mill-Owners’. Association they 
ultimately filed their claim for delayed on September 28, 1958, and the 
sufficient cause that they pleaded for not ing the claim within time was igno- 
rance of the legal provisions which gave them the right to claim these wages, and 
the Authority has held that ignorance of law cannot constitute sufficient cause 7 
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to condone the delay on the part of the pom to make their appina o for 
tis e petitioners. 


Act confers a very wide discretion upon the Authority to condone delay and that 
the Authotity has erroneously put fetters upon his own discretion by following 
certain legal principles which according to Mr. Tarkunde are not sound and thereby 
has failed to exercise the jurisdiction conferred upon him by the Legislatire. 
Mr. Tarkunde says that if the Legislature confers a discretion upon a judicial autho- 
rity and if thé Legislature does not indicate any limitation upon that ‘discretion, 
nor does it suggest the wa in which that discretion should be exercised, no Court 
and no Authority can, by laying down any legal rinciple, set up rules to fetter the. 


the person upon whom the discretion has been conferred. Mr. Tarkunde’s gris- 
vance is that in this particular case the Authority has not exercised his own dis- 
cretiðn, he has not considered all the circumstances of the case, but he has merely 
followed certain judicial decisions and has taken the view that he is bound by those 
judicial decisions, and according to these judicial decisions ignorance of law does 
hot constitute sufficient cause and therefore he could not give relief to the peti- , 
tioners. : 

In support of this contention very stro. reliance is placed by Mr. Tarkunde 
upon an observation of Lord Loreburn in a decision of the House of Lords reported 
in Hyman v. Roset, which has been cited with approval by the Supreme Court 
in Namdeo Lokman v. Narmadaba#, The observations are at p. 681. This is what 
Earl Loreburn L. C: saya: - : 

uY desire in the first instance to point out that the discretion given by the section is very wide. 
The Court is to consider all the circumstances anq the coñduci of the parties. Now it seams to 
me that when the Act is so express to provide a wide discretion, meaning, no doubt, to prevent 
one man from forfeiting what in fair dealing belongs to some one else, by taking advantage of a 
preach from which he is not oommensurately and trreparably damaged, it is not advisable to lay 
down any rigid rules for guiding that discretion. I do not doubt that the rules enunciated by the. 
Master of the Rolls in the present case are useful maxims in general, and that in general they 
reflect the point of view from which judges would regard an application for relief. But I think 
ft ought to be distinctly understood that there may be cases in which any or all of them may be 

If it were otherwise tho free discretion given by the statute would be fettered by 

limitations which have nowhere been enacted. It is one thing to deaide what is the true meaning 
of the language contained in an Act of Parliament. It is quite a different thing to place conditions 
upon a free discretion entrusted by statute to the Court where the conditions are not based upon 
statutory enactment at all. It is not safe, I think, to say that the Court must and will always 
insist upon certain things when the Act does not require them, and the fagts of some unforeseen 
case may make the Court wish it had kept a free hand.” 
Now, this important observation must be read in the light of the particular statute 
which the House of Lords was called upon to consider, and the statute. was the 
Conveyancing Act of 1881 which ak the widest discretion to the Court with 
regard to giving relief against forfeiture, and it is also pertinent to note that the 
Supreme Court applied this observation also to a case of relief against’ forfeiture 
which in India is governed by s. 114 of the Transfer of Property Act. Turning to 
s. 114 of the Transfer of Property Act and referring only to the relevant ptovision, 
it provides that the Court may,.in lieu of making a decree for ejectment, pass an 
order relieving the lessee against the forfeiture. Therefore, complete discretion is 
given to the Court either to pass an order relieving the lessee against the forfeiture 
or to an order for ejectment. The Legislature has not in any way controlled 
the discretion of the Court, nor has it indicated any rules which should govern the 
exercise of the discretion by.:the Court. : : , 

Now, when we turn to 8. 15 of the Payment of Wages Act, with which we are 
concerned, the position seems to us to be different, The relevant provision 
is to be found in the second proviso to 8. KB: oe i 

e « “Provided further that any application may be admitted after the said perlod of one year 
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when the applicant satisfies the authority that he had sufficient cause for not making the applica- 
tion within such period.” : 
It is true that under this section the Authority has to be satisfied, but it has to bè 
satisfied with regard to a specific fact and that fact is sufficient cause. Therefore, 
it may be said in one sense that the Authority has no discretion at all under „the 
second proviso. If it is established by the applicant that he had sufficient cause 
for not making the application within the od indicated, then he must entertain 
the application. If, on the other hand, the applicant fails to satisfy him that he 
had sufficient cause, then it is equally incumbent upon him to dismiss the applica- 
tion, Therefore, it is difficult to,understand where the scope for the Authority’s 
discretion comes in. In one sense every Judge who decides any issue has got to 
exercise his own personal judgment in coming to a conclusion. But that is not the 
discretion which the House of Lords or the Supreme Court was contemplating. 
The sufficient cause which has got to be established under the second proviso to 
8. 15(2) is not any cause which in the personal opinion of the Authority is sufficient, 
The sufficient cause contemplated by the proviso is a cause sufficient in law and the 
sufficiency of the cause is to be decided not by any discretion of the Authority but 
by proper legal principles. Therefore, if we are of the opinion that the Authority 
has decided in this case that there was no sufficient cause by reason of well establish- 
ed | principles,{then. it would not be correct to say, ashas been urged by 
Mr. Tarkunde, that the Authority has limited his own discretion or put fetters 
upon his own discretion. Far from doing so, he has done what the law requires 
hım to do, vis. todecide both as a question of law and as a question of fact as to 
whether a particular ground put forward by the applicant constituted sufficient 
cause within the meaning of the second proviso to s. 1 i). It may be that Mr. Tar- 
kunde is right when he suggests that the decision of the Authority on this point 
is a collateral fact and it would be open to us to interfere if we come to the conclu- 
sion that his decision is wrong becaue it is only on his deciding the question of 
limitation including the question of sufficient cause that he either entertains the 
application or refuses to entertain it, and therefore his decision on this issue deter- 
mines the fate of the application and either confers jurisdiction upon the Authority 
to decide the application on merits or to dismiss it in limine, and it may be that in 
this particular case we rasy not apply the strict principles of certiorari where we 
would interfere only if , ere was a patent and manifest error on the record. But 
even assuming Mr. T de is right, we should be satisfied that in the decision 
that the Authority has, yen he has wrongly dismissed the application on a ground 
of limitation and failed ib exercise the jurisdiction conf upon him under sub+ 
8. (3) of s. 15 by deciding the application of the petitioners on merits. 

Therefore, we must now turn to the merits of the decision of the Authority, and 
the question that we have to address ourselves is: Is the Authority right when he 
says that an ignorance on the part of the petitioners of the law which confers upon 
them the right which they are asserting cannot constitute sufficient cause for delay 
in presenting the pranan to establish their right ? Now, as the authorities point 
out, there is a clear distinction between ignorance of law and mistake of law. gno-~ 
rance of law as understood by the authorities is ignorance of the rights of a party 
which the law confers upon hin: Mistake of law is mistake in establishing those 
rights by, for instance, going to one forum instead of another. The knows 
his rights, he wants to assert them, and establigh them, but through mistake in 
understanding the provisions of the law he goes to a wrong forum instead of going 
to the forum which the law had set Yp for the determination of his rights. In 
cases where there is a mistake of law, the Courts have almost uniformly taken the 
view that the time taken up by asserting the rights in a wrong Court or wrong 
forum should be fexcused and the Courts have largely been influenced by the 
principle underlying s. 14 of the Limitation Act. As far asthe Limitation Act is 
concerned, the decisions are to be found under s. 5 which talks of sufficient cause, 
but that section only applies to appeals and certain applications mentioned in that 
section. It is pertinent, to note that the Limitation Act does not permit a eat 
to file a suit after the period of limitation merely because he was preven By” 
sufficient cause. The saving.of time as far as the filing of a suit is concerned is 
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conceded under various other provisions of the Limitation Act and one of them is 
s. 14 which deals with prosecuting a claim in a wrong Court without jurisdiction 
bona fide, and it is the principle of that section which has been made applicable 
to s. 8 where an appeal 1s p erred after time and the time was taken up in filmg 
that appeal in some other Court or ere some other step in some other tribunal. ' 
Tt is true that as far as the Payment of Wages Act is concerned and also the Work- 
men’s Compensation Act is concerned, the Legislature has taken a more liberal 


and sympathetic view towards the claim of the workers and employees because .. 


altho as pointed out, under the Limitation Act a suit cannot instituted 
after the period of limitation by getting the delay excused for sufficient cause, 
in the case of a claim for wages under the Payment of Wages Act and a claim for 
compensation under the Workmen’s Compensation Act a claim can be filed after 
the period of limitation if sufficient cause is shown for the delay. 

Now, in this case, it is clear that there is no question of any mistake.of law which 
prevented the petitioners from prosecuting their claim within time. It is a clear 
case of ignorance of law, because the petitioners were not aware of their rights under 
the law and according to them they only became aware when a certain decision was 
given, and therefore what the Authority has held is that as this is a case of ignorance 
of law, on proper legal aba hs it would not constitute sufficient cause. . Tar- 
kunde’s contention is that it is fallacious to lay down that in no case can ignorance, 
of law constitute sufficient cause. It was the duty of the Authority to consider the 
facts and circumstances of this icular case and on the facts and circumstances 
to decide whether ignorance of law was a sufficient cause or not. Mr. Tarkunde 
says that the facts here are very ere that not only the workers but the em- 

loyers themselves, the Industrial unal, all acted on the assumption that 1 
actorie Act did not apply to the petitioners, and therefore these poor employees, 
could not be blamed if they slept over their rights and went to the Authority after 
the period of limitation.” It is always unsafe to base principles of law upon either 
thy or emotion, and however strongly we feel for the petitioners whom 
Mr. Tarkunde represents, we should not put ourselves in a position of laying down 
a principle of law which may do justice in this ie case and yet may consti- 
tute a precedent.for other cases, a precedent which may not be justified by proper . 
legal principles. f 

Now, the Authority has relied on an old decision of this Court reported in Sitaram 
Paraji v. Nimba valad Harishei, for the proposition’ that ignorance of law is not 
Pay ni excuse, but also is never a sufficient cause for not asserting a party’s rights 
in the forum established by law. That case is a significant because it lays down 
two different principles both of which, as we presently point out, have been 
followed in uent cases. The facts are very simple. A obtained a decree 
pee B as the heir and legal representative of his deceased uncle C. There was a . 

ction in the decree that the amount should be recovered from C’s assets in the - 
hands of B, and in the execution of this decree certain property was attached. 
In these proceedings B claimed the property as his own and he attempted to have 
i t removed, but the Court passed an order confirming the attachment. 
this B filed a suit to set aside the order. The suit was dismissed as 

being barred by s. 244 of the Civil Procedure Code, which corresponds to s. 47 of the 
present Code. Then B filed an wee against the original order confirming the 
attachment and this appeal was held to be time“barred and rejected, and when the 
matter came in second appeal before fe Court, Mr. Justice West and Mr. Justice 
Birdwood held that the time spent in the actual proceedings of the suit to set aside 
the order in execution might be deducted in computing the delay that occurred be- 
fore the appeal was filed; but the plaintiff was not entitled to a deduction of the 
time that intervened between the date of the order appealed against and the date 
of filing the suit. Therefore, as far as the first part is concern time was allowed 
because the party was prosecuting his case ina wrong forum. In other words, the 
principle of 8. 14 was made near As far as the second part of the judgment 
~ is concerned, the time when the party did nothing to assert his right after the order 
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confirming the attachment was passed and he filed the suit was not allowed to be 
condoned, and Mr. Justice. West in his judgment at page 821 on this aspect of the 
case says : i 

“But a deduction of the time that passed before the suit was filled would not follow that 
analogy. Mere ignorance of law cannot be recognixed as a sufficient reason for delay under 
section 5 of the Act, for that would be a premium on ignorance.” y i 
The analogy he is referring to is with regard to the first part of the judgment where 
he says (p. 821): : : ; 

“Such a deduction would follow the analogy of the rule prescribed by section 14 of the Limi- 
tation Act for ordinary suits.” MM ot 

Now, this is the main judgment which the Authority has relied on for his deci- 
sion that ignorance of law cannot constitute sufficient cause. Mr. Tarkunde’s 

ievance is that the Authority has stopped short at Sitaram Paraji v..Nimba and 

not noted the subsequent evolution of that decision in this Court, and Mr. Tar- 
kunde has strongly relied on a decision of this Court in Dadabhai v. Maneksha’. 
That decision ifically dealt with the presentation of an appeal to a wrong Court 
under a bona fide mistake, and Mr. Justice Jardine and Mr. Justice Ranade held 
that that would constitute a sufficient cause within the meaning of s. 5 of the 
Indian Limitation Act, and in his judgment Mr. Justice Jardine says that the 
observation in Sitaram Paraji s case that mere ignorance of law cannot be recognis- 
ed as a sufficient reason for delay, is a dictum made with reference to the facts of 
that particular case, and Mr. Justice Jardine expresses regret that the use of such 
general expression led the District Judge in that particular case to treat the judg- 
ment as ruling that the maxim ‘‘Ignorantia legis non excusat” excludes from s. 5 
all cases where the cause of not presenting an ap in time is that it was first 
presented to a wrong Court. Al that Mr. Justice Jardine lays down, with respect 
rightly, is that the dictum of Mr. Justice West about ignorance of law does not and 
cannot apply to a case where an appeal has been preferred to a wrong Court. As 
a matter of fact, as we have a y pointed out, Mr. Justice West himself in that 
case did not apply that principle to the case of a party prosecuting his claim in a 
wrong Court or before a wrong tribunal. We, therefore, entirely agree that the 
principle of ignorance of law is to be applied only to those cases where a party takes 
no action to assert his right because he does not know his rights, and should not be 
applied to cases where a party knowing his rights asserts them but asserts them in a 
wrong tribunal or before a wrong forum through a mistaken notion of what the 
law is. 

Now, this Bombay case was also considered by a division bench of the Madras 
High Court in Krishna v. Chathappan?, and in our opinion that decision, really, 
very pithily lays down the correct principle that should be applied in deciding 
what is a sufficient cause within the meanmg of s. 5 of the Limitation Act or also 
8. 15 of the Payment of Wages Act because the same expression is used in that 
section. According to this division bench the words ‘‘sufficient cause” should 
receive a liberal construction so as to advance substantial justice when no negligence 
nor inaction nor want of bona fides is imputable to the appellant. Therefore, it is 
not sufficient that the pny should not bè guilty of negligence or should not be 
guilty of bad faith. should also not be guilty of not taking any action, and 


when a party doesnot choose to bestir hi because he is ignorant of his rights, 
he is clearly in law guilty of inaction. In that case also where an appeal was pre- 
ferred to the Hi urt instead of to the District Judge, the question was of a 


party going to the wrong forum and in the judgment of the division bench it is 
specifically stated that (p. 271) : : 

“the true rule is whether under the special circumstances of each case the appellant acted 
under an honest, though mistaken, belief formed with due care and attention. Section 14 of the 
Lim’ Yon Act indicates that the Legislature intended to show indulgence to a party acting 
boni_/ide under a mistake.” 

So he Madras High Court also was applying the principle of s. 14 to the inter- 
precation of the expression ‘‘sufficient cause” used in s. 5 of the Limitation Act. 
1 (1896) LL. R. 91 Bom. 552. a -(1889) L L. R. 13 Mad. 209. 
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The Authority has also relied on an English case, Roles v. Pascall & Sons}, which 
lays down the same principle. The question that arose before the English Court of 
appeal was whether ignorance on the part of a workman of the existence of the 

orkmen’s Compensation Act and of any right to compensation for an accident 
arising out of his employment was a inistake or a reasonable cause for not giving 
notice of the accident rithin the time laid down under the Act. Under that Act, 

“fallure to make a claim within the period...speotfied shall not be a bar to the mauitenance of 
proceedings if it is found that the failure was occasioned by mistake, absence from the United 
Kingdom, or other reasonable cause.” 
In the ju nt the Master of the Rolls Cozens-Hardy held that the case of the 
workman did not fall under the class ‘mistake’? because according to the learned 
- Judge a mistake means that a man takes a wrong view as to the construction or 
effect of an Act of Parliament and that would be a mistake of law, and also he 
considers what a mistake of factis. Then the learned Judge goes on to say (p. 985): 
“..-but mistake is not identioal with ignorance, That is really what the argument of the 
respondent means. Then is it a ‘reasonable cause’ for a man not giving & notice that he is not 
aware of the Act of Parliament at all? In my opinion it ts not. I think thet those words are 
intended to mean an entirely different class of case.” / 7 l 
Therefore, in that case also a distinction is drawn between a mistake and an igno- 
rance of law. 

The decisions on which Mr. Tarkunde has relied do not really lay down anything, 
different from what is laid down in the cases to which reference has just been made. 
In the first place, there is the decision of the Privy Council in Brij Indar Singh v. 
Kanshi Ram*. Lord Dunedin who delivered the judgment of the Board did not 
accept the broad proposition laid down by the trial udge that a mistake of law 
never could be the foundation of an application for ries Sa which may be grant- 
ed under s. 5, and this is the expression of opinion that been most strongly re- 
lied upon by Mr. Tarkunde. But when we look at the facts which the Privy 
Council was considering, it is clear that it is a case of a wrong forum being resorted 
to. In that case the time occupied by an application in faith for review which 
was made upon a mistaken view of the law, was added to the period allowed for 
presenting the appeal, and it is in this connection that the Privy Council refused to 
subscribe to the proposition of the learned Judge that mistake of law never could 

be the foundation of an application for indulgence which may be granted under 
s. 5. It is also necessary to note that the expression used by the Privy Council 
is “mistake of law” and not “ignorance of law”, . 

Then two Bombay cases are relied upon. One is Hogan v. Gafur Ramsan?, 
and the other Munshi & Co. v. Yeshwant Tukaram.* Hogan v. Gafur Ramsan is 
really an authority for the proposition that once the bar is removed for, presenting 
of an application under the Wokna Compensation Act by the workman satis- 
fying the Authority that he had sufficient cause for not presenting the application 

within time, then the application can be presented at any time and there was 
no period of limitation subsea aedt to the removal of the bar for the presenting of 
the application. But on the facts of that case Mr. Tarkunde urges that sufficient 
cause was established on grounds which suggest that there was an ignorance of law. 
and not a mistake of law. The cause which was held sufficient in that case Was 
that the workman after the accident continued. to be in the employ of the same 
Poin tag E he was in the employ of the same owner he did not make the claim 
within time. It is difficult to understand why we should take the view that the 
Court held that the workman was ignorant of his rights. The view taken, rightly 
or wrongly, on the facts was that the employee did not want to jeopardize his 
employment by ing a claim against the employer when he was still in his em- 
: ploy, and we do not this decision as in any way supporting the contention of T 
. Tarkunde that ignorance of law can constitute sufficient cause within the mean- ‘ 


ing of s. 5 of the Limitation Act, ` a 
. \ 
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The other decision is Munshi & Co. v. Yeshwant Tukaram. and that is again a 
clear case of a mistake of law as to the proper forum. As appears in the judgment 
of Mr. Justice Macklin, the workman made his claim in the Court of the Claims 
Commissioner instead of in the Tribunal appointed under the Workmen’s Com- 
pensation Act, and he was under the impression that he would receive all his com- 
pensation from the Court of the Claims Commissioner. It was under these cir- 

- cumstances that the Court held that the delay in presenting his application under 
the Workmen’s Compensation Act could be excused. 

The most extreme case to which our attention has been drawn is a decision of the 
Calcutta High Court in Krishna Mohan Ghosh v. Surapati B jcc. That was a 
case of setting aside the abatement of an appeal, and the petitioner pleaded that 
he was an ignorant milkman who had no ience of any previous litigation ; 
that though he knew of the respondent’s death, he did not know that the substitu- 
tion of his legal representatives was necessary, and when he came to know of this 
it was too late to apply for substitution of the deceased respondent’s legal 
representatives in time. The judgment is, with respect, of three lines and no 
reason is given, and we shrewdly suspect that the ignorant and poor milkman 
succeeded in getting the sympathy of the Court to restore his appeal. But even 
assuming, with respect, that this is a correct decision, even here the mistake of law 
was as to the procedure to be followed in the Court and not ignorance as to the 
substantive rights of the . Therefore, extreme as this case is, it does not in 
any way militate agai e principle laid down in Sitaram Paraji’s case and which 
has been accepted by the Authority as the correct principle. 

Yn this state of the law, can it be said that the Authority wrongly refused to 
entertain the application by holding that the petitioners had failed to satisfy him 
that there was sufficient cause for not presenting the application in time. As we 
have already pointed out, the Legislature provided that it was for the Authority 
to decide whether there was sufficient cause or not and the Authority has decided 
that the petitioners did not have'sufficient cause, after considering the authorities 
and after taking the view that on correct legal principles ignorance of the party’s 
rights cannot constitute sufficient cause for dele in making the application. 
Tn our opinion, it is impossible to suggest that the Authority was ee in coming 
to this conclusion. ` On the erat our view is that in view of the decisions to 
which we have invited reference, the Authority came to the right conclusion. 
We cannot part with this case without making some observations on the attitude 
of the two mills concerned. To dismiss an application of poor er aa merely 
on the ground of limitation is never a very pleasant work. It is difficult to under- 
stand what le defence the mills have against the claim made by these em- 

loyees for their delayed wages. They have worked overtime, we take ıt they have 
het the mills to make more profits, and the only ground for resistence seems 
to be that the claim has been made beyond time. y the mills may be justi- 
fied in refusing to pay these wages to the petitioners, but we have impressed upon 
counsel for the two mills concerned that in order to satisfy their own employees 
and to maintain industrial peace and proper relations between employer and em- 
plore it would only be right if these employers arrived at some fair settlement 
with the petitioners, irrespective of the eaka of the law which, as we have 
just pointed out, do not always result in a very satisfactory or just conclusion. 

The result is that the two petitions must fail. No order as to costs. 


Petitions dismissed. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. 


RAMCHAND HIRACHAND KOTHADIYA v. THE DISTRICT DEPUTY 

COLLECTOR, BARAMATI DIVISION, POONA.* B ' 

Bombay Village Panchayats Act (Bom. VI of 1933), Secs. 8(1), 91(1)—Nomination paper submitted 

A by candidate at election to Panchayat who kad not paid ta» under bill presented to kim under 

2. 91(1)' of Act—Disqualification af candidate for non-payment of tax whether sustainable— 

—Failure by candidate to pay tam within three months in the past whether mould disqualify 
candidate, f 

Section 8(i) of the Bombay Village Panchayats Act, 19838, means that there must be a 
failure to pay a tax which is due not in law or legally but which is due under a bill which 
is presented by the Panchayat and which has not been paid by the candidate. Two oon- 
ditions are necessary before a disqualification would result under this sub-section. There 

“must be a failure to pay a bill presented under a. 91(1) of the Act and the default must have 
continued for a period of three months. 

Any failure to pay tax within three months in the past has no relevance to the determination 
of a candidate's qualtfloation which must be judged as far as s. 8(i) of the Act is concerned 
at the date of the scrutiny and not by any act in the past. ni 

The Returning Officer must look at the nomination paper from the point òf view of what 
the position is at that date, and the first question he must ask himself is, has there been a 
failure on the part of the candidate to pay any tax? If there is a failure, then a further 
question will arise. If there is no failure, no further question will arise. Ifthere is a failure, 
then that by itself is not a disqualification. Failure to pay must be a continuing fallure for 
three months and those three months must have expired at the date of the disqualification. 
If the candidate has failed to pay tax and ths failure has been for a period less than three 
months, notwithstanding the failure he should not be disqualified. 

Onz Ramchand (petitioner), who was a resident of the Maun Nira, on May 22, 
1954, submitted before the Returning Officer for Nira (opponent No. 8) a nomination 

per, offering himself as a candidate for the’ triennial Aon of the Nira Village 

anchayat which was to be held on July 15, 1954. On May 24, 1954, the day fixed 
for scrutinising of nomination papers before opponent No. 8, one Kakade raised 
an objection to the petitioners nomination on the ground that the itioner 
was in arrears of house-tax and was, therefore, disqualified from standing as a. 
candidate under s. 8(i) of the Bombay Village Panchayats Act, 1988. Opponent 
No. 8 by his order dated May 24, 1984, overruled the objection on the ground that 
the petitioner had filed a civil suit against the Panchayat for ccs of tax 
and had obtained a temporary injunction for not recovering the tax from the 
petitioner. Opponent No. 8 accordingly accepted the nomination paper of the 
petitioner. 

On May 25, 1954, one Rajaram Nanavare (opponent No. 4) submitted a petition ` 
of ap before the District Deputy Collector, Baramati division (opponent 
No. 1), challenging the nomination of the petitioner alleging inter alia that the 
petitioner was in arrearsof tax levied by the Panchayat. On June 8, 1954, 
opponent No. 1 rejected the petitioner’s nomination paper under r. 12 of the Bom- 
bay Village Panchayats Election Rules, 1948, on the ground that the petitioner 
to.date had not paid the tax either to the Panchayat or in the civil Court. 

The petitioner applied to the High Court challenging the order by oppo- 
nent No. 1 contending inter alia that opponent No. 1 had no jurisdiction to enter- 

‘tain the appeal of opponent No. 4 and that 8. 8 (4) of the Bombay Village Pancha- 
yats Act, 1988, did not apply to his case. 

This petition was heard along with Civil Application No. 1282 of 1954, in which 
the facts were as follows : ? 


OnE Bapurao (petitioner) who was also a resident of village Nira on April 22, 
1954, submitted ore the Mamlatdar of Purandar taluka (opponent No. 2 
and the Returning Officer for Nira Village Panchayat Election (opponent No. 3) 
his nomination papers for the triennial election of the Nira Gram anchayat which 
was to be held on July 15, 1984. On May 24, 1954, the day fixed for scrutinising 


`oe *y Decided, June 29, 1954. Special Civil Civil Hoatlons Nos. 1282 an 1288 of 
‘AppMoation No. 1281 of 1954 (with Special - 1954). 
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of nomination papers before opponent No. ‘8, one Anandrao eppo No. 4), 
who was a rival candidate, fie! an objection to the nomination of the petitioner 
on the ground that the petitioner had failed to pay to the Panchayat a cess 1n respect 
of a bill presented to the petitioner on Aiu 25, 1958, within three months of the 
presentation thereof and that, therefore, he was di ified from standing for the 
election under s. 8(¢) of the Bombay Village Panchayats Act, 1988. Opponent 
No. 8 upheld the objection and rejected the nomination paper of the petitioner. 
The petitioner preferred an appeal to the District Deputy Collector, Baramati 
division (opponent No. 1). Opponent No. 1 on June 8, 1954, rejected the appeal 
and confirmed the decision of opponent No. 8, observing, in his order, as followa :— 

“In this case the bill was presented on October 15, 1958, and the candidate has paid the 
amount on April 9, 19%4. He has not paid the Lill within 3 months from the date on or before 
which he was required to pay the bil. And hence his nomination paper was rightly rejected. 

The wording ‘No person may be e member of Panchayat’ clearly sho xa that the provisions 
are applicable to fresh candidates also. It was argued that if a member commits a breach of s. 8{i) 
ortge, he is likely to be permanently debarred from standing for the election. 

The wording fails to pay will in my opinion apply to the preceding year only and not past 
years. A candidate who fails to pay within the prescribed time for the last year will only be de- 
barred from standing as a candidate for the election. In this case the breach is for the current 
year and hence the candidate is debarred from standing for the election.” 

The petitioner applied to the. High Court challenging the orders passed by 
opponents Nos. 1 and 8. aa 

pecial Civil Application No. 1288 of 1954, filed by one a (petitioner), in 
which a question of law similar to the one in Special Civil Application No. 128 
of 1954 was involved, was heard along with the above two petitions. 


V. M. Tarkunde, for the petitioners. 
V. S. Desai, for opponents Nos. 1 to 8. 
R. B. Kotwal, for opponent No. 4. 


Cuaca C, J. These are three petitions by the residents of the village Nira, 
challenging the rejection of the nomination papers submitted by them offering 
themselves as candidates for the triennial election of the Nira Gram Panchayat 
scheduled to be held on July 15, 1954. 4 

Dealing with the first petition which is Spl. C. A. No. 1281 of 1954, the nomina- 
tion paper on scrutiny was accepted by the Returning Officer. Respondent 
No. 4 went in appeal to the Prant Officer and the Prant Officer has come to the 
conclusion that the petitioner is not qualified to be a member of the Village Pancha- 
yat and, therefore, he rejected his nomination paper. 

Now, in the first place Mr. Tarkunde E that there was no right of appeal 
given to any higher authority from the action of the Returning Officer in accepting 
a nomination paper. Mr: Tarkunde says that the right of appeal only arises if a 
nomination paper is rejected and that view is supported by r. 10 of the rules framed 
under s. 108(c) of the Village Panchayats Act and r. 12 only gives a right of appeal 
against rejection of nominations to the Collector or to any other officer appointed by 
the State Government in that behalf. But Mr. Desai on behalf of the State has 
drawn our attention to a new rule which was subsequently framed which is r. 12A 
which gives revisional jurisdiction to the Collector or to an officer appointed by 
the State to revise an order passed by the Returning Officer accepting a nomination. 
Therefore, there was jurisdiction to revise the order of the Returning Officer. 
Mr. Desai says that although this power was exercised by the Prant Officer and 
not by the Collector, he was duly appointed by the State Government in that 
behalf. Mr. Desai for the time being 1s not in a position to lay his hands upon the 
necessary notification, but he has promised to show it to Mr. Tarkunde. Mr. Desai 
concedes that if there is no such authorisation by the Government, then the order 
of the Prant Officer would be without jurisdiction. If the notification is not found, 
this matter may be mentioned to us again. We will deal with this petition on the 
assumption that the Prant Officer was duly authorised. 

Now, coming to the merits, a bill for payment of taxes under s. §1(1) was meg. 
ed to the petitioner on September 17, 1958. The petitioner did not pay the bill 
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and filed a suit challenging the tax and it is not disputed that on the day when his 
nomination paper was scrutinised, viz. May 24, 1954, he had not pe this bill. 
The Prant Officer has, therefore, taken the view that he was disqualified under s. 
8(i) of the Village Panchayats Act. Now, that section provides that 
“No person may be a member of a panchayat or continue as such who ' F 
(+) falls to pay any tax or fee due to the panchayat within three months from the date on or 
Lefore which the amount of such tax or fee is required to be paid in the bill presented to the 
under sub-section (1) of section. 91,...”’ i 
Mr. Tarkunde’s contention is that he does not admit that this tax is due to the 
Panchayat. He has filed a suit challenging the imposition of the tax and, therefore, 
it was incumbent upon the Returning Officer to ascertain whether this tax was in 
fact due before he could be disqualified. According to Mr. Tarkunde the mere 
presentation of a bill by the local authority does not bring this sub-section into 
play. In our opinion, that contention is entirely untenable. It is an established 
principle of election laws that all proceedings must be summary proceedings and 
there should be no delay in decidmg points that arise in the course of elections. 
Now, if what Mr. Tarkunde says were to be accepted, it would result in this ex- 
traordinary situation that every time a candidate for election has not paid the bill 
and challenges its validity, the Returning Officer must solemnly sit down and ad- 
judicate upon the validity of the tax. That surely is not the function of the Return- | 
ing Officer. All that s. 8(i) means is that there must be a failure to pay a tax 
which is due not in law or legally put which is due under a bill which is presented 
by the Panchayat and which not been paid by the-candidate. Two conditions 
are necessary before a disqualification would result under this sub-section. There 
must be a failure to pay a bill presented under s. 91(7) and the default must have 
continued for a period of three months. If these two conditions are satisfied, then 
there is a disqualification, Mr. Tarkunde says that this may result in false claims ` 
for tax being made by local authorities and an honest resident of a village being pre- 
vented from standing as a candidate. We apprehend no such difficulty. It is 
always open to a tax-payer to pay tax under protest and litigate his rights. ‘But 
if he chooses not to pay tax in respect of which t the local authority has presentedďd' a 
bill, it is but right that he should not aspire to become a member of that local 
authority. Therefore, in our opinion, the construction put upon this sub-section 
in this case by the Prant Officer was the correct construction and, therefore, thé 
nomination paper of the petitioner was rightly rejected. 
Now, turning to petition No. 1282, there the position is different. In that case , 
a bill was presented to the petitioner on October 15, 1958, and he paid the bill on 
April 9, 1954. Therefore, when the scrutiny took place on May 24, 1954, he was 
not in default ; nothing was due by him to the Village Panchayat under any bill. 
But the view taken by the Returning Officer was that inasmuch as there had been 
a default in the past because he had paid the bill on April 9, 1954, more than three 
months after the due date of payment under the bill, that default must be 
looked at for the purpose of s. 8(#) and that default constituted a disqualification. 
This view has been upheld by the Prant Officer in appeal under r. 12. Now, when 
we look at s. 8 and the various disqualifications which the Legislature has prescrib- 
ed, one ae rather significant that with regard to certain disqualifications they 
may have taken place in the past or they may be the result of some act committed 
in the past or a certain ‘change in the status which might have taken place in the 
past and which might be continued. With regard to other sett lod eae they 
are from the point of view of the position obtaining at the date when the candidate 
applies to be a member of the local authority. Now,s. 8(a) deals with the age and 
: obviously he must be 21 years of age at the date when he wishes to become & mem- 
ber. The second- is with to residence, and if he does not ordinarily reside in 
the village, he is not entitled to become a member. Therefore, the residence must 
be at the date when he applies to be a candidate. If; for-instance, he ceased to be 
a resident for 5 or 10 years and again comes back to the village and becomes an 
ordinary resident, he would be qualified because this sub-section does not take into 
e account the past act on the part of the member.: Then cls. (c),(d) and (e) deal with 
conviction and adjudication of the person as of unsound mind and adjudication 
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of the person as an insolvent. Now, these disqualifications may have arisen by 
what happened in the past and have no reference to the conditions prevailing at the 
date of the scrutiny. But it is rather significant to note that some of these dis- 
qualifications are capable of being removed. A disqualification arising out of 
conviction can be removed by the State Government and a disqualification arising 
out of adjudication can be removed when the insolvent obtains a discha 
Clause (f) deals with a similar case where he has been removed from office under 
s. 21 of the Act, and in that case five years have got to elapse after the removal 
from office unless the disqualification has been earlier removed. Clause (g) also 
is rather significant. That deals with the case of a n who holds any salaried 
office or place of profit in aa or disposal of the Panchayat, while holding such 
office or place. t obviously deals with the position prevailing at the date of 
the sen eres not something in the past. A man may have held office in the 
past, but that would not disqualify him. What would disqualify him would be 
the holding of the office at the date when he applies to be a member. Clause 
Œ) deals with the. condition prevailing at the date of the scrutiny and that is, 
irectly or indirectly, by himself or his partner, the person has any share or interest 
in any work done by order of the Panchayat, or in any contract or employment 
with, or under, or by, or on behalf of the Panchayat. Then we come to cl.(#) which 
in the first place uses the present tense “fails” and not the present perfect as has 
been used in s. 8(c),(d),(6) and (f). Mr. Desai’s and Mr. Kotwal’s contention is that 
(i) deals with not only failure to pay but failure to pay within three months, and 
although at the date-of the scrutiny he may have paid the amount, still the failure 
to pay within three months continues and the sub-section has application. Accord- 
ing to Mr. Kotwal if at any time in the past a resident of a village has failed to pay 
a bill submitted by the local authority within three months, it operates as a dis- 
qualification. The Prant Officer has not had the courage to to the length to 
which Mr. Kotwal has gone because for some reason it is diMeult to understand he 
says that failure must be limited to failure within the last year and not any time 
revious to that. It is difficult to understand how one can put that interpretation. 
ither one can accept the logical, although extreme, interpretation of Mr. Kotwal 
or one can accept the more reasonable interpretation ted by Mr. Tarkunde. 
Now, another curious result will follow if we accept . Kotwal’s contention. 
Once a failure has taken place to pay a bill within three months, this disqualifica- 
tion can never be removed and must endure for all time. A man may commit 
an offence and go to jail. A man may be adjudicated an insolvent. A man 
may be removed from office. AN these acts can be condoned, but the terrible 
sin of not paying a bill submitted by a local authority within three months can 
never be forgiven by any authority under the Village Panchayats Act. Now, 
surely unleas one is driven to that conclusion, one would not put such an inter- 
pretation upon s. 8(i). In our opinion, it is possible even on a strict construction 
to take the view which Mr. Tarkunde wants us to take. The important words in 
8. 8 which are the key-words are “fails to pay any tax”. Therefore, the Return- 
ing Officer must look at the nomination paper from the point of view of what the 
position is at that date and the first question he must ask himself is, has there been 
a failure on the part of the candidate to pay any tax? If there is a failure, then a 
further question will arise. If there is no failure, no further question will arise. 
If there is a failure, then that by itself is not a disqualification. The Legislature 
has taken a lenient view of failure to pay the tax because it hasgiveng locus poeni- 
tentiae to the candidate. Failure to pay must be a continuing failure for three 
months and those three months must have expired at the date of the disqualifica- 
` tion. If the candidate has failed to pay tax and the failure has been for a period 
less than three months, notwithstanding the failure he should not be disqualified. 
In this case there is no failure to pay tax at all and therefore no further question 
arises which the Returning Officer can decide. What the Returning Officer and the 
Prant Officer have determined is failure in the past although there was no failure 
at the date of the scrutiny. In our opinion, any failure to pay tax within three 
months in the past has no relevance to the determination of a candidate’s qualjfi- 
cation which must be judged as far as this sub-section is concerned at the date of 
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-- Bombay Steam Navigation Co. .Lid. v. Vasudeo Baturao' and Labhafi Dollaji æ Co. v. 
_, Boorugu Makadeo Rannat, followed. - ; ee tig te ae 
g `` s. Fan Chong v. Maung Po Cho, agreed with. i 
Steik Mahamad Raouther v. The British India Steam Navigation Co., Lid.‘, and Official 
Assignee, Bombay v. Madholal Sindku,* referred to. ` . EN ie 
The facts appear’ in the judgment. , l 


'N. A. Mody, with P. N. Bhagwati, for the plaintiff, 
E: H. Bhabha, with K. T. Desai, for the defendants. 


Smam J. On November 17, 1947, a representative of one Parsram Parumal 
Dabrai (hereinafter referred to'as the’ plaintiff) delivered at Karachi ‘a parcel 
containing gold of the value of Rs. 1,80,000 to the Air India, Limited, (hereinafter 
referred to as the’ defendants) for carriage by their air service to Bombay. The 
parcel was accepted by the defendants, and on payment of Rs. 164-8-0 as freight 
charges, the defendants made out a consignment note (exh. A) in favour of the 
plaintiff. The parcel, however, could not be delivered by the defendants 
to the consignee at Bombay, as it was lost. The plaintiff filed this suit to 
recover the value of the parcel on the pea that the loss of the parcel of gold was 
due to failure on sae re of the defendants to’ take such care as a person of 
ordinary prudence would under similar circumstances take of similar goods. In 
the plaint as originally filed, the claim was made on the allegation that the consign- 
ment note issued by the defendants and embodying the terms of the contract of 
carriage was an inland consignment note and the defendants as bailees were liable 
for negligence. At the trial the plaintiff applied for leave to amend the plaint by 
pleading that he was entitled to avail himself of -the provisions of the Indian’ 
Carriage by Air Act, XX of 1984, and that the description of the consignment note 
as ‘inland’ was erroneous, and that the same should be struck out. The plaint 
was allowed to be amended accordingly. ; = ; i 

The defendants have denied their liability as bailees, and under the Indian 
Carriage by Air Act. They contended that under the terms of the consign- 
ment note the defendants were exempt from liability ‘in case of loss or damage or 
pilferage or detention from any cause whatsoever (including negligence or default 
of pilots, agents, flying, ground or other staff or employees of the carrier or breach 
of statutory or other regulations) whether in the course of the journey.or prior, or 
subsequent thereto, and whether while the freight be on board the aircraft or other-: 
wise’. The defendants have also contended that they took such care of the parcel 
as persons of ordinary prudence would take of similar in similar circumstances,’ 
. and that in any case, the plaintiff having recov the full value of the parcel 
from the insurance company with which the parcel was insured, the plaintiffs were’ 
not entitled to proceed against the defendants. Finally, it was contended by 
the defendants that the provisions of the Indian Carriage by Air Act, XX of 
1934, did not apply to the loss of the parcel and that even i? those provisions ap- 
plied, the loss of the consignment did not take place during carriage by air, and 
the suit was not maintainable as it was not filed m accordance-with the provisions’ 
of that Act, and.that the cause of action, if any, was extinguished as it was 
time-barred. t - - +e - . 

- The delivery of a parcel by the plaintiff's agent to the defendants at their 
Karachi: office is admitted. It is not denied that the parcel contained gold 
worth Rs. 1,80,000 and itis so mentioned in the’consignment note exh. A. The 
defendants contended that the parcel was received in the'air port in Bombay on 
November 18, 1947, and in due course was carried to their office at the Esplanade 
Road, Bombay, and was kept in an ‘iron cage’ in'that office, butthatit was found 
to have.been pilfered after the closing hours of the ‘office on November 18, 1947, 
and before the Freight Superintendent of. the defendants arrived at the office in 
the morning: on November 19, 1947.- That -contention.of the defendants. is 
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supported by the evidence of their witness Antia, their Freight Superinten- 
dent, and the entry in the receipt and delivery register maintained by the defend- 
ants in the regular course of business. According to the evidence of Antia, 
Parcel No. 7189 despatched from Karachi was received at the Bombay office 
on November 18, 1947, at about 7 p.m., that the same was duly checked aid with 
other parcels received that day was put by him in an ‘iron cage’ after it was 
duly. entered into the receip livery book. The witness Antia has stated 
that the ‘iron cage’ was daly i locked after the parcel was deposited therein, that on 
that day he left the office after the office*was locked up, and that when he came the 
next morning to the office at about 9 a.m. he found the hasp of the cage broken, 
and on checking up the parcels in the cage it was found that No, 7189 
consigned to the plaintiff was missing ; that thereafter he asked his clerk Bo 
to file a complaint with the police, and ultimately on investigation by the po 
it was found that a sweeper employed by the defendants had stolen the et 
The sweeper was convicted at a trial held before a Presidency Magistrate, and a 
part of the gold stolen from the was traced from him, and on conviction of 
the sweeper, the same was handed over to the defendants. That gold was sold 
by the defendants, and the defendants realised by the sale thereof Rs. 89,097-12-0. 
Antia has described in his evidence the topography of the Bombay office of the de- 
fendants. It is situated on the ground-floor of a building on the lanade Road 
abutting on two roads and has three exits. The office consists of two rooms: 
one used for receiving freight for transport, - -and another used for storage and 
delivery of parcels received from outstations. Parcels received from out-stations 
used to be kept in an ‘iron 7 6’ x 8B’ the ceiling. The ‘iron cage’ was 
made of round wire 1/4th inch in diameter and having rectangular interstices of 
1’ x 1’. The contents of the cage could be seen by any one in the office. It'is 
admitted that there was no safe or a strong room in the office of the defendants. 
It is also admitted by Antia that a number of parcels containing gold were re- 
ceived on November 18, 1947, and that all of them were stored in the ‘iron cage’. 
It is not suggested that carriage by the defendants of parcels containing gold was 
unusual. - : 
The defendants had employed a night-watchman to keep watch on the office 
premises. The night-watchman to patrol near the eas At closing 
time two out of the three doors used to be locked from inside, and the third door 
of the office used to be locked from outside, and all the three keys of the three doors 
used to be handed over to the night-watchman. It appears that before the arrival 
of the Freight Su tendent in the mo the office used to be opened to enable’ 
and cler enter the premises. It is the defendants’ case that a sw . 
r A E a a O the A eaa Aa he oie 
was closed and the doors were locked when Antia left the office on November 18, 
1947, and before he arrived at the office on the mo of November 19, 1947. 
That the entry of the sweeper into the office premises of the defendants must have 
been facilitated by reason of the keys of the doors being left with the night-watch- 
man isr reasonable inference which could be made in the circumstances of the case. 
The storage of valuable containing gold in a cage, which, as described by 
e ghar gs by a hasp, may not be regarded as a very efficient 
aires here removal of parcels sgh tetera if some one 
aauto y to enter the office premises. view the arrangement made by 
the defendants for storing parce oe raloatile articles like gold received 
from out-stations cannot be regarded such as a person of ordinary prudence would 
make for storing similar valuable:parcels. In failing to provide a safe or a strong 
room for storing parcels arenas, TEA which could not be opened as 
easily as the cage appears to have opened by the use of acrowbar orajemmy, 
and in leaving the keys in the possession of a night-watchman, the defendants 
must be open to a charge of not having taken as much care of the as 
persons of ordinary prudence would in similar circumstances take of similar 
parcels. 


Jhe defendants have contended that in any case in view of the terms of the clause 
Pa at the foot of the consignment note exh. A, they are absolved from 
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liability. That clause is in these terms: 

“Note: The freight is carried on the express condition that the carrier shall be exempt from 

any liability under the law whether to the conslgnor or to the consignee or their legal representa- 
tives, in case of loss or damage or pilferage or detention from any cause whatsoever (including 
negligence or default of pilots, agents, flying, ground or other staff or employees of the carrier or 
breach of statutory or other regulations) whether in the course of the journey or prior, or sub- 
sequent thereto, and whether while the freight be on board the aircraft or otherwise.” 
If the clause is to have its full effect, the defendants, notwithsanding the finding 
that they did not take ás much care of the parcel as persons of ordinary prudence 
would take of similar articles in similar circumstances, must be deemed to be 
absolved from their ee The question then arises : Is the clause in the 
consignment note (exh. A) binding on the plaintiff? The clause seeks totally 
to exonerate the defendants from their liability as carrier, for loss of goods deli- 
vered to them for transport. R 

Sections 15t and 152 of the Indian Contract Act prescribe the amount of care 
required to be taken by bailees. A bailment for carriage is also governed by 
the provisions of ss. 151 and 152 of the Indian Contract Act, except where the 
carriage is by a common carrier. A person who in the business of 
transporting property by air is not a ‘common carrie? itis the meaning of the 
Carriers Act, th of 1865 ; and consequently the special law applicable to common 
carriers under the Carriers Act, III of 1865, is not applicable to carriage by air. 

Section 181 of the Indian Contract Act requires the bailee to take as much care 
of the goods bailed to him as a man of ordmary prudence would, under similar 
circumstances, take of his own of the same bulk, quality and value as the 

bailed. Under s. 152 of the Act, in the absence of any ial contract, the 

ilee is not responsible for loss, destruction or deterioration of the thing bailed, if 

he has taken the amount of care of the thing bailed as described in s. 181 of the 

Act. The combined effect of the two sections is that the bailee must take due care 

of the thing bailed which may be taken by a person of ordinary prudence, and that 

if such care is taken, in the ce of a contract to the contrary, the bailee is not 
liable for loss, destruction or deterioration of the thing bailed. . 

Can a bailee contract himself out of the liability imposed by as. 151 and 152 of the 
Indian Contract Act to take such care of the goods bailed to him as a person of 
ordinary prudence would in similar circumstances take of his own goods of a 
similar. type? Mr. Mody on behalf of the plaintiff urged that a carrier cannot 
contract himself out of that liability. Mr. Mody submitted that under s. 152 of 
the Indian Contract Act a bailee may by special contract undertake liability for 
loss, destruction or deterioration of the goods bailed to him, even when he has 
taken such care of the goods bailed to him as a person of ordinary prudence would 
in similar circumstances take of his own goods, but a bailee is not entitled to con- 
tract himself out of the liability which arises by reason of his failure “to take such 
care of the thing bailed to him as is provided in s. 151 of the Indian Contract Act. 

In my view the contention cannot be accepted. Undoubtedly s. 151 of the Con- 
tract Act im upon a bailee liability to take such care of the goods bailed tohim 
as a person adap titiary prudence would take of etmilay in similar circumstances, 
but that provision does not negative the general of contract between a 
bailor a the bailee. Ifanagreementisill or prohibited by law or is otherwise 
against public policy, or if carried out is likely to Kefeat the provisions of any law, 
it will not be recognised ; but where rights and obligations are sought to be created 
by the Contract Act, they are normally subject to a contract to the contrary ; 
and in my view there is nothing in ss. 151 and 182 of the Act which excludes that 
liberty of contract. The view that I am taking is ‘supported by two decisions of 
this Court reported in Bombay Steam Navigation Co Lid. v. Vasudeo Baburao! 
and Lakhajt Dollaji-& Co. v. Boorugu Mahadeo Rajanna*. A similar view has been 
may the Rangoon High Court in a judgment reported in Fut Chong v. Maung 
Po Cho. : ; 

1 (lem) L L. R. 52 Bom. 97, a ee) eee T: ma - 

s. 8 (1929) L L. R. 7 Ran. 889., 
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Mr. Mody on behalf of the plaintiff has referred me to a pung in Pollock arid 
Mulla’s Contact Act, 7th edn., a "E 497, in support of the proposition. that i 
bailee’s liability cannot be redu by a contract below the t prescribed b 
8.. 161; 8 contract a a bailee purported to exempt him fully from liability of 
‘negligence is, not vali Inmy view, the las oo is misleading, and is not sup- 
-ported, by, the authorities referred by the learned authors in support of.the pro- 

ition In note, De viz. Sheik Mahamad Racuthar v. The British India. Steam 
Navigation Co., 1 and Bombay Steam Navigation Co. Lid. v. Vasudeo Baburao?. 

In Sheikh Mahamad v. The Brikeh India Steam Navigation Co., which was decided 
by,a Full Bench, Sir Arnold White C. J. and Wallis J. were of the view that m Eng- 

dit a shipowner to protect himself, b Too contract, from liabi- 
ir for ce of himself or his servants, and that was also the law applica- 

ein nds, s e Sankaran Nair J. was of the view that the rule of English law, 
which allows porne to exempt themselves, by express contract, from: liabj- 
lity for negligence, cannot be applied in India, as it is inconsistent. with the pro- 
visions of the Indian Contract hee and the manifest intention of the Legislature i in 
ting such provisions, and that s. 151 of the Act lays down the absolute mini- 

. mum of care required of bailees. He held : 
ae . having regard to the provision of section 152, which allows a bailee to undertake a 
` higher responsibility, and to the absence of provisions allowing a bailee to mit such Hability, 
the amount of dare required by section 151 is irreducible by any contract between the parties. 

- A odntract Hmiting such Hability will be opposed to public policy and void under section 28 
ofthe Contract Aat, as it will be againat the interests of the mercantile community, aid ‘not 
neotesary ` in the ‘interests of the shipowners.” 

Now; the roposition stated by Pollock and Mulla at'p. 497 is the minority view of . 
Sankaran Nair J. It is true that ultimately Sankaran Nair J. with Sir 
:Arndld’ White C. J. on the construction of the bill of that the ility of the 
shipowriērs was speciall m ay a clause in the bill of ladie and it could 
not be’ see in'aid of the k ce clause in the body of the nak oul 
and & evi the deeds Ge were held not to be exempt from liability’ for 
‘negli Malte J. disagreed with that view. 

AE in note (I) ‘at P 497 of the Contract Act, 7th edn., by Pollock and 
Mulla that : 

“In Bombay Steam Navigation Co. v. Vamdso Baburao: the daa A dse 
seems to have been taken for the ju of the Court,-so the result is not instructive. On thie 
facts,it is not easy to see, so far as ‘appear, evidence of any ney ligence at hll” Neath ae 
‘appears: to have proceeded upon some misconception. The Court in'B 
‘Steam Navigation Company's case followed the majority view of the in Bardo 
Court: Clie in S Mahamad Ravuther v.The British India Steam Navigation 
’Co., ressed by White C. J. and Wallis J. and dissented from the view 
of erhat Nok J. Beaumont C. J. and Kania J. also followed the decision in 
Bombay Steam Navigation Co. v. Vasudeo Baburao, and the decision in Shetk 
Mahamad Ravuther v. The British India Steam Natigation Co. Lid: in decidi ne 
case reported in Lakhaji. Dollaji & Co. v. Boorugu Mahadeo Bajanna.: ' 
designs are binding upon’ me. 

Mr.: Mody has referred me to a judgment of a Division Bénch of. this Court 
reported. i in Officia} Assignee, ony v. Madholal Sindhu’ and the observations 
made,in that judgment at p. 848. The only. observation in that case on which 
reliance, is placed is that in ss. 18%, 168, 171 and 174 the power is given to con- 
‘tract out, ot the Act, wheréas in'other sectiohs there is no similar provision, and 
therefore the rest of the provisions of-the Act with regard to bailment must be re- 
garded as mandatory. But it is to be noted that the learned Chief Justice there ( 
was not discussing the provisions of s. 151 of the Indian Contract Act, but was , 

the provisions of s. 176 ‘of the Indian Cohtract Act. In that case | 

there is no considered decision of the Court on the question, whether the provisions ` 
of s. 151 of the Contract Act must be regarded as mandatoty, and that the parties 
to a contract of bailment cannot contract themselves out of those provisions. 


` i hoe Lie a 82, Mad. 95, T.D. š 8. Cc. 29. Bom. L. R. 1551. 
L L Ruta Bom. 87, 8 (1946) 48 Bom. L. R.; 828. 
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In my view it was o to the parties to contract themselves out of the liability 
piad upon them by ss. 151.and 152 of the Indian Contract Act. - =. 

t was contended-on behalf of the plaintiff that in any case the defendants were 
liable to make good the loss by. reason of the Warsaw Convention of the year 1929,: 
which is now enacted as law in.the Carriage by Air-Act, XX of 1984. The de- 
fendants contended that the Carriage by Air. Act, 1984, is not applicable to. 
the claim of the'plaintiff, and that even if the Act. plied, the plaintaff’s claim is 
not maintainable for two reasons : (1) that the parcel -was-not lost during carriage: 
by air within the meaning of art. 18 of the First Schedule to the Act, and (2) that’ 
the claim was not made consistently with the provisions of the Act, and within the. 

In order to appreciate the ent advanced on behalf of the defendants it is: 
necessary to consider some of the provisions of Act XX of 1984 and the circum- 
stances in which it came to-be passed. The Act was enacted to give effect in British 
India to a Convention for the unification of certain rules relating to international 
carriage by air. . The preamble of the Act stated : : me 

' “Whereas'a Convention for the unification of certain rules relating to international carriage 
by air (hereafter referred to as the Convention) was, on the 18th October, 1929, [signed . at 


Section 2, sub-s.(Z), of the Act, was, before 1947, as follows: 

“2. (1) The rules contained in the First Schedule, being the provisions of the Convention 
relating to the rights and liabilities of carriers, passengers, consignors, consignees and other 
persons, shall, subject to the provisions of this Act, have the force of law in (Britisk India)'in 
relation to any carriage by alr to which those rales apply, irrespective of the nationality of the 
aircraft performing the cerriage.’’ : . e 
Sub-s, (2).of s. 2 was to the following effect : i 

“2. (2). The Governor General in Council may, by notification in the Official Gazette, certify 
who are the High Contracting Parties to the Convention, in respect of what territories they are. 
parties, and to what extent they have availed themselves of the Additional Protocol to the Con- 
vention, and any such notification shall be conclustve evidence of the matters certified therein.” 7 
By sub-s. (4) of s. 2 of the Act it bade A act that notwithstanding any other 
provisions, the rules contained in the First Schedule were to apply and determine 
the liability of a carrier.in all cases to which those rules applied. Under s..4 the 
Governor eral by notification in the Official Gazette was entitled to apply the 
rules contained in the First Schedule to carriage by air, not being international 
carriage by air. f ate 

On September 18, 1989, the Governor General issued a notification under 8. '2,1 
sub-s.(2), of Act XX of 1984 in supersession of the previoųys notification, and cer- 
tifled the High Contracting Parties to the Warsaw Convention of 1929 and the: 
territorieg in respect of which they were respectively parties and the dates on which 
the Convention came or. would come into force in respect of those territories as. 
were ified in cols. 1, 2, and 8 of the schedule annexed to that notification. ' 

In the schedule, pa seepert ct Tadia”. the High Con ing Party to the Conven- 
tion was described as ‘ Majesty, the King of Great Britain, Ireland and the 

5 British Dominions beyond the Seas, Emperor of India’? and the Convention was 
} deemed to have come into o tion in respect. of “India” on February 18, 1985. 
?By the Act, of 1984 the Legislature of British India (which expression included a 
‘substantial part of the territory which is now part of Pakistan) made provision for 
‘the application of the rules contained in the Convention to international j 

.air‘and in t of the territories of British India, British India became a 
Ehgh Con i Party to the Convention. The notification dated September 18, 
1989, makes it. that “India” became a Higa Conteacting Party to the Conven- 
tlon in respect of the territories of India as from Fabruary 18,1988. To'the original 
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_ Convention “India” was not a + See the Convention set out in Shawcross 


and Beaumont on Air Law, 2nd edn., at pp. 574 and 875. The original signa- 
tories to the Convention were Germany, Austria, Belgium, Brazil, pene Span, 
France, Great Britain and Northern aviary Commonwealth of Australia, Union 
of South Africa, Greece, Italy, Japan, Lithuania, er aa ees Holland, 
Poland, Roumania, Switzerland, Czechoslovakia, U: S. S. and Yugoslavia. 
Act XX of 1984 was brought into operation as from February 18, 1985. It is 
not clear from the evidence in this case, whether under r. 88 of the Convention, 
India acceded to the Convention by a notification addressed to the President of 
Poland. The Statement of Objects and Reasons for enacting the Act as published 
in the Gazette of India dated March 17, 1984, Part V, at p. 78, appear to indicate 
that the Government of India proposed to adhere to the Convention as soon as the 
requisite legislation to implement the provisions of the Convention had been enact- 
ed, and for that p they had framed the Bill which was ultimately passed as 
Act XX of 1984. ether there was a formal accession to the Warsaw Convention 
by India is not material for the purpose of the decision in this present case, It 
may, however, be observed, that Shawcross and Beaumont on Air Law at p. 88, 
art. 47, cl. (e), state that India had by subsequent accession become a party to the 
Warsaw and other Conventions. 

In s. 18, sub-s, (3), of the Indian Independence Act, 1947, it was provided: 

“Save as otherwise expressly provided in this Act, the law of British Indla and of the several 

parts thereof existing immediately before the appointed day, shall, so far as appHoable and with 
the necessary adaptations, continue as the law of each of the new Dominions and the several 
parts thereof until other provision is made by laws of the Legislature of the Dominion in question 
or by any other Legislature or other authority having power in that behalf.” 
The Indian Carriage by Air Act, 1984, became, therefore, the law of the Dominion 
of India as from August 15,1947. On August 14, 1947, the Governor General 
had published an order No. G. G. O. 17, dated August 14, 1947, called the The 
Indian Independence (International Arrangements) Order, 1947, which provided 
that the international rights and obľ gations to which India is entitled and subject 
immediately before August 18, 1947, will devolve in accordance with the provisions 
of the ent arrived at by the Partition Council on August 6, 1947. Under 
oL 2of the schedule to the Order membership of all international organisations 
i og with the rights and obligations a ing to such membership devolved 
solely upon the Dominion of India, and Pakistan was to take steps to apply for 
m ip of such international organisations as it chooses to join. 

Under ol. 8 of the schedule to the Order it was provided : ' 

“(1) Rights and obligations under international agreements having an exclustve territorial 
to an area comprised in the Dominion of India will devolve upon that Dominion. 

. (2) Rights and obligations under international agreements baving an exclusive territorial 
application to an area comprised in the Dominion of Pakistan will devolve upon that Dominion.” 

The effect of the Indian Independence (International Arrangements) Order, 
1947, was, therefore, the Warsaw Convention to conferrights and splinters 
upon the Dominion of India over the territory of India, and similarly upon the 
Dominion of Pakistan over the territory of Paki 

Admittedly the consignment in dispute was consigned after August 15, 1947. 
The question then arises, whether an air consignment from a place of de 
in Pakistan to a place of destination in India is, since the setting up of two 
Dominions, carriage by air within the meaning of the Indian Carriage by Air Act, 
XX of 1984. It is true that India did not sign the Warsaw Convention, and there 
is no evidence of accession by India. The original Convention was signed among 
others by Great Britain and certain other components of the Commonwealth like 
Australia and the Union of South Africa. But the Governor General of India 
issued a notification under which ‘His Ma lp ere King of Great Britain and the 
Emperor of India’ was deacribed as the n ing Party qua India as from 
February 18, 1985. That notification is by 8. 2, sub-s. (2), of the Act, conclusive 

j of the matters certified therein. 1t appears that in respect of the territory 
of the British Commonwealth the High Con Party was deemed to be ‘His 
Majesty the King of Great Britain orthern and the Emperor of India’. 


-n 
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Ea facie the notification under sub-s. (2) of s. 2 of the Act meant that there was 
a single High Contracting Party in respect of the territories in the British Common- 
wealth, and inasmuch as a party cannot contract with himself, any travel between 
the territories of one component of the Commonwealth may be regarded as inland 
travel, except when there is an agreed stopping place within the territory subject 
to the suzereignty, mandate or authority of another power. But hat may 
appear at first sight to be the effect of notification is, in my judgment, not the true 
effect on a closer examination of the nature of the relation between the different 
components of the Commonwealth before India became a sovereign republic. 
As chseeeed in Halsbury’s Laws of England, 2nd edn., Vol. 11, at p. 84, art. 57: 

“It ts clear that for many purposes the Dominions are endowed with a considerable amount of 
international personality independent of the United Kingdom. But the common allegiance and 
the common Crown interfere with the idea of each Dominion being a distinct sovereign State 
connected merely in a personal union.” 

In my view even before August 15, 1947, British India was a distinct State with 
an international personality independent of the United Kingdom, it is true with 
a severely truncated sovereignty but none-the-less with all the attributes of a 
State in so far as the territories of the British India were concerned. It has had 
its own Legislature, Executive, Judiciary, and nominally its own Army, though 
so far as external sovereignty was concerned, it was entirely under British control. 
British India, however, was not governed as a part of Great Britain or as a part of 
the Commonwealth. It is-of course difficult to define with precision the exact 
ties which bound British India to the Commonwealth. But a community of 
Government governing all the components of the Commonwealth or the Empire 
was not a recognised incident of that tie. Each component of the Commonwealth 
was a separate State with a v degree of sovereignty and subject to varyi 
degrees of control—internal as as external and factual as well as legal. 
Act XX of 1984 recognised British India as a distinct State qua the observance 
of the Warsaw Convention, the description in the notification issued under s. 2(2) 
of ‘His Maj The King of Great Britain and Northern Ireland and the Emperor 
of India’ as a High yap aes T must mean that His Majesty was the High 
Contracting ace each of the States, and that all the component States of the 
Commonwealth did not collectively as a single unit become Contracting Party 
under the Act. In effect the notification makes each individual component of 
the Commonwealth a High Contracting Party qua others within and outside the 
Commonwealth. 

Mr. Bhabha on behalf of the defendants has strongly relied upon the following 
observations in paragraph 48 at page 89 of Shawcross and Beaumont on Air 
Law, 2nd edn.: 

“The status of various components of the British Empire and Commonwealth in relation to 
the numerous Civil Aviation Conventions cannot be determined by any general formula. The 
position of each must be examined indtvidually. 

In some cases, such as Warsaw Convention, different parts may be regarded in English law 
as being one with the whole, whilst by local or other laws they may be regarded as separate 
parties. The position of new States, such as Burma, Isre] and Ceylon is even more obscure. 

To some authorities, the general rule seems to be that a new State formed upon the breakaway 
of territory previously subject to another does not succeed to treaty obligations previously in- 
curred by that other, even though it has not expressly denounced them, unless they relate espe- 
cially to such territory or otherwise have a local character... 

Moreover, in the case of certain treaties, such as the Warsaw Convention, 1920, new States 
like India, Pakistan, the Philippines or Isræl will not necessarily become parties even by express 
declaration unless followed by the formalities laid down in the Treaty itself for ratification or 
adherence.’’ i 

It was by Mr. Bhabha that the Covenant entered into. by ‘His Majesty the 
ang on of India could not devolve upon the Dominion of India unless all 
the formalities laid down in the Warsaw Convention itself for ratification and 
adherence were gone thro But that argument, in my view, loses sight of the | 
easential nature of the tion created by the notification issued. fa? as 
this Court is concerned, for purposes of Act XX of'1984 the notification must 
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be regarded as conclusive evidence and the Court cannot go behind the Order and 
inv te the ‘true position, whether “British India” or ‘‘India’’ had’ in. fact 

to the Warsaw, Convention and had thereby become a High Contracting 
Party. to, ,the Convention. Under the Notification which must be regarded as 
cone usive evidence, British India the territories thereof became a High 
Contracting Party, and by reason of diet e partition ofthe country what was British 
India into two dominions,—the Dominion of India and,the Dominion of Pakigtan— 
under.the Indian Independence International ments) Order, 1947, the 
rujes and obligations in respect of the territories which fell within the two dominions , 
devolved upon the respective Dominions, If British India may be regarded under 
Act XX of 1984 as a Contracting Party to the Warsaw Convention in respect 
of the territory which, was aa a part of British India the attainment of that 
State as a recognition of political maturity to dominionhood can obviously ‘not 
affect her status vis-a-vis the Covenant with the other covenanting parties. 
Nor does the separation of a part of the territory by partition or inclusion of 
territory by integration of what were Indian States, in my view, affect the real 
nature of that transition, which while affecting the territorial integrity of British 
India conferred more extensive political sovereignty upon the two parts of what 
‘originally was British India. 

By reason of the provisions of cl. 8 of the schedule to He Indian Independence 
(International, Arrangements) Order, 1947, the rights and obligations ynder 
international agreements ha exclusive territorial: application to the area 
comprised in the Dominion wt hadia devolved upon the Dominion of India on 
Fa 15, 1947, and those rights and obligations in my view included the rights ` 

obligations under the Warsaw Convention. By the Adaptation of the indies 
Lave Order the words “British India” were substituted by the words ‘Provinces 
of India,’ and thé Dominion of India, in so far as the Provinces of, India were 
concerned, became High Contracting Party in respect of those territories, and the 
rules contained in the schedule to Act of 1984 continued, to apply to gaia 
by air as if the Dominion of India was the High: Contracting nies 
having been constituted a separate Dominion and having by reason of the one 
of the Indian’ Independence (International ents) Order, 1947, become 
in its turn also a igh Contracting Party to. the venants, any carriage where 
the place of ea was in Pakistan and the place of destination was in ‘the 
Dominion of became international carriage within the meaning of r. A 
sub-cl. (8), of te R First Schedule to Act XX of 1984. 
_ I am unable, therefore, to agree with the contention of Mr. Bhabha that 
of the parcel by t the plaintiff to Bombay was “inland carriage” and not ‘“‘mterna- 
tional carriage.” The form of the consignment note used by the defendants 
cannot affect the real nature of the carriage. Under r. 8 of the First 
ap air consignment note is required to contain certain particulars, in uding 
` a statement that the carriage is subject to the rules relating to liability contain 
in that schedule; and by r. 9 it is provided that “if the carrier accepts goods 
without an air consignment note having been made out, or if the air consignment 
note does not contain all nlite to ava set out in rule 8 (a) to {#) inclusive and (q), 
the carrier shall not be en avail himsel of the a ape this Schedule 
which exclude or limit his liability.” . 


‘By r. 18 (T) it is provided : cay ra H 

“Tuo caver is Hablo foe damage surtatned in the aveit Gf tha dagtruction’ or loa ‘chor ot 
damage to, a ee ee ee ee e 
sustained took place during the carriage by air. i 

(2) Tho carriiige by air within the meaning of the preceding paragraph comprises ‘ths peeiod n 
during which the luggage or goods are in charge of the carrier, whether tn an aerodrome or on 
board an’ aircraft, or, in-the case of a landing outside an ‘serodrome, tr any place whatsosver. 

(8) The period: of the'carrlage by alrjdoes not extend to any carriage by land, by sea or by 
river performed outside an aerodrome. If, however, such a carriage takes place in the perfor- 
. mance of a contract for carriage by air, for the purpose of loading, deltvery or transhipment, any 
~ damage is presimed, subject to proof ta the contrary, A ee re ee vee nee 
took place during the ogrriage by air.’ = - core aR Seat 9 7 
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‘Rule 20 provides: © notos. Fp nC Pe ' 


ro MN: Te Gates aol bie Fe oad as E eel days a alt 
measures to avoid the damage or that tt was impossible:forhim or them to take such measures). R 


Rule 22, syb-r.’(2), provides for'lirnitiùg the’ liability of & carrier’ in respect of 
registered luggage an of göods.- Rule 28 provides that? ‘- °"' A 

“Any provision tending to relieve the carrier óf liability or to fix a lower limit than that which 
is laid down in these rules shall be null and void, but nullity of any such provision does riot in- 
volvo the nullity of the, whole ochtract, which shall remain subject to ‘the provisions of this 
- Schedule.’’ 


Rule 24 requires that an action for damages; however founded, can only be brought 
subject to the conditions and limits set out i in the achedule. Rule 29 provides; 
“The right of damages shall be extinguished if an action is not brought within two years, 
Te te a cei A R 
to have arrived, or from the date on which the carriage stopped” ` i 
The: consignment note not having been issued in the form required by r. 8, the 
carrier in the event of ee under r, 18, may, not be. entitled to avail 
himself of. the provisions of the arising un which exclu e or limit that liability. 
It is true that the amendment by which the claim. was made was also sought to be 
sustained under the provisions of the Indian Carriage Seated Air Act was not-mentioned 
in the plaint as originally framed, but it cannot be said that the claim of the plain- 
tiff is made more than two years after the date of the arrival at the’ destination 
of the aircraft. The suit having been filed in 1948 wag filed within the period of 
limitation provided by t: 29 of the First Schedule: to the Act. . . 
estion,then is: whether by r. 18 of the First Schedule the .deferidants 
cain le for the loss occasioned to the plaintiff... Under r. 18.the mem „of 
the carrier is for damage sustained in the event of the destruction or | or 
of damage. to, any registered luggage or any goods, if the occurrence whic fatal 
the, damage so sustamed: took „place during the carriage by air. .Qrdinarily ir 
the expression ete by air’ cannot he included mere storage of goods, after 
they are. transported by. aircraft to the destination, and are ee delivery to 
the: consignee.: Under ean (2) of r. 18 the normal connotation of ‘carriage by 
air’ is extended to include the period during which the goods are in the aerodrome 
or on board an or in the _case.of a landing. outside an aerodrome, in 
any place whatever. But it is expressly provided. in, sub-cl.. (8) of r. 18 that 
the period of carriage by air does not extend to, any carriage by land, by sea or by 
river performed outside an aerodrome; but if carriage by land, by sea or by river 
takea place in'the performance. of a contract for: carriage by air, for the’ purpose 
of | delivery or transhipment the tae shall, subject to proof to the con- 
trary, be prestimed to have been the result of an event which took place during 
the carriage by air. Even under the presumption which i in see ect extends the prope 
of carriage by air so as to include any carriage by sea, by": d oye 


formed outside an aerodrome for the purpose of Joading, , esta Bil 

ment in consequence of a contract for carriage by air, such 'y.8e8, bla land 

or by river only can be presumed to be by air; aa ones, the have 
ed the destination and have been to the ‘office, where they are to 


seats br e Hl eed for by the erence it cannot be said that there is 
any continuing carriage by air 

It was urged by Mr. Mody on behalf of the plaintiff that sub-r. (2) of r. 18 
included within the expression ‘carriage by air’ any stage at which the goods were 
in charge of the carrier, and the expression: ‘whether in an aerodrome or on 
board’ an aircraft, or in the case of a landing outside an aerodrome, in any place 
whatsoever’ set out illustrations of the different , but was not limitative 
of the m of the expression ‘carriage by air. t is difficult to accept that 
contention. it was the intention of the covenanting parties to impose a liability 
upon carriers for loss of goods at any stage once the goods came into their pos- 
session for the purpose of ae and before they were delivered to the consignee, 
it was not necessary to make the provision w. has been made under sub-rre(2) 
and (3) of r, 18 of the rules framed under Act XX of 1984. It could then have 
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been provided that by air within the ing of sub-r. (1) of r. 18 com- 
ised the entire period goods or luggage are in charge of the carrier. Even 
though the carriage of m to Bombay was international i 
arr, and eyen thong a consignment note in the form required by r. 8 of the 
irst Schedule to the was not issued, the liability of the defendants did not 
in my judgment arise under r. 18 because the goods cannot be regarded as lost 
On the view that I have taken the clause in .exh. A which seeks to exclude 
liability of the defendants in so far as there may be loss or destruction or damage 
to the parcel during carriage by air in all its stages as defined by r. 18, must be 
regarded as invalid, but it still remains operative in so far as it excludes liability 
when loss, destruction or damage occurs when the goods are not in ‘carriage by 
air’, and the defendants must be regarded so having validly contracted themselves 
out of the liability to pay damages for loas of the parcel, when it was in their 
custody awaiting delivery to.the consi x 
It is true as admitted by the plaintif’s witness that the insurance company has 
made good the loss. But the plaintiff is not prohibited from proceeding with 
the suit on that account. The contract is between the plaintiff aad the defendants, 
and if as a result of loss of the consi t, the defendants were liable to make 
good the loss to the plaintiff, it would be no defence to the plaintiff's action that 
the insurance compeny has paid to the plaintiff the amount for which the goods 
were insured. ` 
Mr. Mody on behalf of the plaintiff has informed me, and it is not denied by the 
other side, that the payment by the insurance company is subject to the condition 
that the plaintiff proceeds with the suit against the defendants, and that whatever 
amount that may be decreed in favour of the plaintiff would be payable to the 
insurance company. í 
On the view taken by me, therefore, whatever amount the defendants have 
received under orders of the Criminal Court in the case filed by them in 
of the theft of the parcel will of course have to be paid over to the plaintiff if the 
same has not been paid over to them before this date. But subject to that there 
is no liability of the defendants to make good any loss occasioned to the plaintiff 
by reason of the loss of the parcel. í 
Pzr Curiam. Iam informed by counsel that the value of the gold which was 
received by the defendants from the Magistrate’s Court has been handed over 
to the plamtiff. In the circumstances of the case the plaintiffs suit will be 
dismissed. The plaintiff to bear 8/4ths costs of the defendants, and bear his own. 
There will be no order as to the costs of the adjournment order dated July 81, 1952. 
: Suit dismissed. 
Solicitors for plaintiffs: K & Co. 
Solicitors for defendants : Wadia, Ghandhy & Co. 
[Enrrogs’ Norr. An appeal (No. 121 of 1952) was preferred against this decision ; but it 
was dismissed (Chagla C. J. and Dixit J.) on April 17, 1958, by consent of the parties. ] 
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ORIGINAL CIVIL. 


Before Mr. Justice Shak. 

FAZLEHUSSEIN HAIDERBHOY BUXAMUBA v. YUSUFALLY ADAMJL* 

Moil Procedure Code (Act V of 1908), Sec. 92—Letters Pateni (Bombay), Cl. 12—Swit filed in High 
Court for administration of foreign charity managed in foreign territory for removal of trustees 
wko are non-resident foreigners and for appointment of new trustees etc.—Part of property belonging 
to such charity within jurisdiction of High Court—Matnicinability of suit—Whether Court can 
interfere with administration of such foreign charity—Applcabihity of s. 92 of Code—Whether 
cl. 13 of Letters Patent excludes applicability of s. 983—Applicabity of cl. 13 in relation to 
jurisdiction of High Court. 

Under s. 92 of the Civil Procedure Code, 1908, the High Court is competent to entertain 
a suit for the administration of a charity and for removal of trustees and for appointment 
of new trustees, even though the charity is to all intents and purposes a foreign charity, the 
management of the charity is carried on in a foreign territory and the trustees are 
non-resident foreigners, provided some of the properties which belong to the charity are 
situate within the limits of the jurisdiction of the High Court. 

The Court, however, in the exercise of its authority will not interfere with the administra- 
thon of such a foreign trust and will not exercise its equity jurisdiction in respect of the non- 
resident defendanta. z 

Even if the Court is Incompetent to grant the reliefs which interfere with the administra- 
tion of the trust in the foreign countries, such as framing a scheme, removal of trustees ‘and 
appointment of new trustees and corresponding reliefs, the Court oan protect the property 
within its jurisdiction for the benefit of the trust and to that end pass all consequential 
orders as may be necessary. 

Padampat Singharya v: Narayandas Jhunjhunwala, agreed with. 

Sirdar Gurudyal Singh v. Rajah of Faridkota’, and Shionarayan Sarupchand v. Bilasrai 
JukharmaP and Bilasrai Joharmal v. Skionarayan Sarupchana, referred to. 

Section 92 of the Civil Procedure Code, 1908, applies to all Courts including the Chartered 
High Courts, and the application of that section is not excluded by anything contained in the 
Letters Patent. : 

In the event of a conflict between the Letters Patent and the Civil Procedure Code, 1908, 
the latter statute must prevail. 

Clause 12 of the Letters Patent can only apply to those cases regarding which no provision 
is made in the Civil Procedure Code, 1908, relating to the jurisdiction of the High Court. 
Faxsienvasarn and Mustan (plaintiffs) who were members of the Dawoodi Bohra 
community filed the present suit on July 9, 1946, after obtaining leave under ol. 12 
of the Letters Patent on the ground that a material part of the cause of action had 
arisenin Bombay. The material averments made in the plaint were that defendants 
Nos. 1 to 9 were the trustees of a charitable institution founded in 1897 for the 
benefit of Dawoodi Bohra pilgrims visiting holy shrm PEER MEITENE eae 
e- Huseini,” thet in or about 1897 Alibho imji and Shaikh ji Adamji founded 
the said charitable institution for the t of Dawoodi Bohra pilgrims visiting 
the said shrines in Iraq and certain propertiea, moveable and immoveable, which 
were previously administered by them were thereafter held by them as trustees 
of the institution, that a constitution for the management of the institution was 
drawn up on July 18, 1887, and under that constitution portali portoni aes gare 
as the first trustees and the trust was administered by those trustees till May 2, 1924 
that on or about that date defendants Nos. 1 to 8 and four other persons, who were 
seven out of the ten trustees and who were then in the management of the i 
of the trust, executed a deed of declaration purporting to modify the deed of 1897 
and thereby vesting the interest and control of the trust in the Mullaji Saheb, the 
head of the Dawoodi Bohra community, that the three trustees did not 
join in the execution of the deed of tion, and reaigned their office of trustees, 
that the effect of the deed of declaration of 1924 was to vest the entire management 
of the trust in the Mullaji Saheb, that the deed of declaration contained several 
untrue recitals, that defendants Nos. 1 to 3 and four other persons managed the 


* Decided, 2, 1950. O. C. J. Suit 2 hoes L. R. 21 I A. 171. A 
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institution as trustees aoco to the provisions of the deed of 1924, that defendants 
Nos. 1 to 9 were at the date of the institution of the suit the trustees of the institution, 
that defendants Nos. 4 to 9 were appointed trustees at diverse times since the year 
1924, that the defendants were ule of several breaches of trust inasmuch as they 
sold properties belonging to the trust without the consent of the members of the 
Dawoodi Bohra community and without any necessity for that purpose, that the 
effect of the sales was to cause a loss to the trust of an annual income of Rs. 700 per 
annum, that the trustees had failed to publish the accounta of the trust as provided 
by the deed of declaration of the year 1897, that they had also failed to maintain 
proper accounts of the said trust, that in the accounts published by the trustees there 
were several irregularities which had caused loss to the said trust, and that defend- 
anta Nos. 1 to 3 were guilty of a breach of trust by joining in the execution of the 
deed of declaration of the y 1924 and thereafter purporting to hold the properties 
under the said deed of declaration and contrary to the deed of 1897. The plaintiffs, 
therefore, filed the suit for the following reliefs : 

“(a) that it be declared that the said declaration of Trust dated the 2nd May 1024 is invalid 
and of no effect and that the properties of the said Institution are held in trust for the objects and 
on the terms and conditions mentioned in the said deed of declaration dated the 18th of July 
1897 ; i \ 

(L) that the defendants 1 to 8 be removed from their office of trustees of the sald trust and of 
the properties belonging to the trust; . 

‘ (c) that it be declared that the appointment of defendants 4 to 9 as trustees of the sald trust 
is invalid and of no effect and that they are not duly appointed trustees of the said trust and are 
not entitled to act as such; ' 

(d) that in the alternative to prayer (c) defendants 4 to 9 be removed from their office of 
trustees of the sald trust and of the properties belonging to the said trust ; 

(e) that some other proper and fit persons be appointed trustees of the said trust ; 

(f) that an order be made vesting the properties of the said trust in the trustees to be appoint- 
ed by this Honourable Court ; ` 

(g) that defendants 1 to 9 be ordered to render an acoount of the management by them of the 
properties belonging to the said trust and of the rents and profits thereof on the footing of wilful 
default or neglect and to pay to the said trust the amount that may be found due by them on 
taking of accounts on the said footing ; 

- (B) that it may be declared that defendants 1, 2, 8, 5,{7 and the said Gulamhuseein Ebrahim}! 
Lotila, the said Hasaji Adamji Jefferji, the said Husseinbhoy Mahomedbhai and the said Abdul 
Hussein Shaikh Ibrahim were not entitled to sell the sald property at Dhabu street and that the 
sald sale is null and void and that the said property continues to belong to the said trust notwith- 
standing the sald conveyance dated the 18th of March 1041; 

~ _ (i) that a scheme be framed for the disposal of the said sum of Rs. 6,48,898-15-2 mentioned 
in the plaint and the further surplus of income over expenditure that may arise hereafter oypres 
and that fit and proper persons be appointed trustees for the administration of the trust to be 
made under the sald scheme; ~~ F 

(J) that-for the aforesaid purposes all accounts be taken, inquiries made, orders passed and 
directions given as may be necessary ; f 

(k) that the defendants be ordered to pay to the plaintiffs the costs of the suit or that the 
plaintiffs’ costs be otherwise provided for; and ‘ 

(1) the plaintiffs may have such further and other relief as the circumstances of the case may 
require.’”’ z Cy = K Š : - 

The defendants inter ‘alia contended ‘that the trust set up by the trustees was a 
pee trust, and that the euit-for the reliefs prayed for in the plaint was not main- 
tainable in the High Oourt. They had originally contended that the Court had no 
jurisdiction on the ‘ground that the properties of the trust were situate outside the 
limits of the ordinary original /urisdiotion of this Court, and that even the management 
of the trust was being carried on at Karachi and no part of the cause of attion had 
arisen within the jurisdiction of the Court and consequently the leave under cl.-12 
of the Letters Patent was obtained wrongfully and was liable to be'réevoked: `- 

‘The, suit came on for hearing before Coyajee J. who on June 27, 1949, directed 
that the issue as to the jurisdiction of this Court to éntertain thé suit should be heard 

sand decided as a preliminary issue. In pursuance of that direction the suit was 
placed before Shah, J. for a decision on’ that issue. , Ee TA Sane 
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J. M. Thakor, for the plaintiffs. wat te 
M. L. Manekshah, for defendanta Nos. 2 to 9. 
K. Desai, for defendants Nos. 10A to 10F. 
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H.D. Banajy 
8. T: Desai atic 


Sman J. [After se D the contentions of the parties, his Lordship proceeded:] 
Now, at the date when the suit was filed the defendants were nationals of what then 
was British India and resided in the British Indian territory, but since the partition 
of India defendants Nos. 1 to 9 have been residenta of territory which is beyond: the 

i of the Union of Indis, and I will assume for the purpose of argument 
that. defendants Nos. 1 to 9 are not residents of the Union of. India and 
may be regarded as non-resident foreigners gua this Court. Again, when the 
suit was filed some of the properties belonging to the institution were in British 
India and some were outside British India. Even though the charity was outside 
the country, the trustees were residing in British India and the management of the 
trust was also carried on in British India. Since the suit was filed, however, the 
position of the parties qua this Court: has been fundamentilly altered. Not only is 
the charity a foreign charity in the sense that the benefit which was available to the 
pilgrims when visiting Iraq, was to be obtained by them outside the limits of British 
India, but even the trustees who are administering the trust are'not residents of the 
alae ray the writ of the State under which the Court functions continues to 
run. e effect of the change is of far-reaching importance to the constitution of 
the suit. As I will hereafter advert, this Court at the date when the suit was institut- 
ed have been in e position to grant directions to defendants Nos. 1 to 9 in personam, 
and if the plaintiff's case was established, those directions might have been enforced 
by directing the defendants personally to comply with the crders, but sinoe 
partition this Court is incompetent to issue even personal directions against the 
trustees. The defendants have not made this submission in their written statement 
and have not expressly claimed that this Court is incompetent to proceed with the 
suit on the ground thet the reliefs claimed against them are not capable of being 

by this Court, because they are non-resident foreigners, and that the claim 
is made by the plaintiffs in respect cf e foreign charity. However, even without a 
formal amendment the argument has pe ee to be raised that the Oourt is 
incompetent to try the suit when the defi ts are non-resident foreigners end the 
charity in respect of which e claim for administretion is made is a foreign charity. 

Now, some of the properties of the institution, which for the e of the present 
argument J assume is a public trust of a religious or charitable nature, are within 
the limita óf the ordinary original jurisdiction of this Court. It appears, however, 
that there are severe! other propana of the institution which are situate outaide the 
limits of the ordinary original jurisdiction of this Court and some are even outside 
the territory of the Indian Union, and possibly those properties constitute the bulk 
of the property of the institution. The question that arises then for decision is: Is 
this Court competent to entertain a suit for the administration of a charity and for 
removal of trustees and for appointment of new trustees, when the charity is to all 
intents and purposes a foreign charity, the management of the charity is carried 
on in a foreign territory and the trustees are non-resident foreigners, merely because 
some of the properties which belong to the charity are situate within the ‘territorial 
jurisdiction of ‘this Court and ita income is collected and is required to be 
applied for purposes of the charity.’ For the decision of this question I have 
omitted from consideration the state of things which prevailed when the suit was 
filed and I have taken into consideration the state.of things which exists when this 
jegue as to jurisdiction is sought to ba argued. It is obvious that even if this Court 
had jurisdiction to entertain the suit as’ filed, if by reason of subsequent events 
the Court has lost jurisdiction to entertain or try the suit, this Court will not 
be justified in dealing with the suit with reference to circumstances as they 
existed at the date of the institution of the suit, but must proceed to decide 
the dispute on the footing that if the suit had been filed, at this date, the 
Court would have been incompetent to, t the reliefs in respect of the properties 
and of the persons who are not within the limits of the jurisdiction of this Oourt. « 
Normally a'Court must have regard to circumstances existing as at the date when 
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the issue of jurisdiction is tried and must decide it in the light of circumstances 


existing as at that date. ; 
In considering the preliminary issue the Court must look to the averments in the 
plaint and consider any objections which the defendants may choose to raise against 


the maintainability of the action on those averments.. The question of jurisdiction 
which is raised by way of a demurrer has always to be decided on the allegations 
made in the plaint and not on the contentions that the defendant may raise. 
It is true that if the jurisdiction of the Court depends upon the proof of a fact 
and the question as to the existence or otherwise of that Pee i8 carved the 
parties may lead evidence in support of their respective cases before the preli- 
i jst a8 to the jurisdiction of the Court is decided. But in the seit Gane 
there 1s no scope for recording evidence for arriving at a conclusion as to the existence 
of any fact on the proof of which alone the Oourt’s jurisdiction depends. ‘ 
Now, the Court’s jurisdiction to entertain’a suit under s. 92 of the Civil 

Procedure Code depends only upon the existence within jurisdiction of .property 
which is the subject-matter of the trust. The plaintiffs have claimed that some of 
the ahioh are allaged-t0-belong to the eran) Ate rimate waihi che FARS 
of the jariedistion of this Oourt, and that fact does not appear to have been 
controverted by the defendants; consequently there is no scope for recording 
evidence at this stage for ascertaining whether this Court has jurisdiction to 
entertain the suit. It is true that the plaintiffs have claimed in their suit that 
a part of the cause of action has arisen within the jurisdiction of this Court 
and they have applied for leave under cl. 12 of the Letters Patent and have 
obtamed that leave. But in the view that I take im this suit, ol. 12 of the 
Letters Patent has no bearing on the question of jurisdiction. Section 92 of the 
Civil Procedure Code which deals with what may be called.“‘charity suita” is a 
complete code by itself in respect of suits relating to public trusts of a religious or 
charitable nature. Section 92 provides under ol. (J): d 

“In the case of any alleged breach of any express or constructive trust oreated for public 
purposes of a charitable or religious nature, or where the direction of the Court is deemed noces- 
sary for the administration of any such trust, the Advocate General, or two or more persons having 
an interest in the trust and having obtained the consent in writing of the Advocate General, may 
institute a suit, whether contentious or not, in the principal Civil Court of original jurisdiction 
or in any other court empowered in that behalf by the Provincial Government within the Igpal 
limita of whose jurisdiction the whole or any part of the subject-matter of the trust is sttuate, to 
obtain a decree..." 
for certain reliefs which are specified in that section. Sub-section (2) of s. 92 provides : 

“Save as provided by the Religious Endowments Act, 1868, no suit claiming any of the re- 
liefs specified in sub-seo. (1) shall be instituted in respect of any such trust as is therein referred, 
to except in conformity with the provisions of that sut-section.”’ 
Now, the section in terms states that the Court which is to have jurisdiction must 
be a principal civil Court of original jurisdiction and within the local limits of whose 
jurisdiction the whole or any part of the subject-matter of the trust is situate. This 
Court in the City of Bombay is the principal civil Court of original jurisdiction, 
and ff within the local limits of the jurisdiction of this Court the whole or any part 
of the subject-matter of the trust is situate then this Court would have jurisdiction 
to entertain the suit. Again, if within the jurisdiction of this Court the subject- 
matter, cf the suit or any part thereof is not situate, then notwithstanding the fact 
that the defendants or any of them were residing or carrying on business within the 
jurisdiction of this Court, this Court would have no jurisdiction to entertain the suit, 
nor would it have jurisdiction on the allegations that the cause of action or a part 
thereof has arisen within those limits. In my view ol. 12 of the Letters Patent oan. 
oriy ap yo a e aae reer rane roll no provamion msde onthe Civil Procedir 

e relating to the jurisdiction of this Court. Normally, the territorial jurisdiction | 
of a Court has to be ascertained by reference to the provisions of as. 16 to 20 of the 
Civil Procedure Oode, but by reason of the express ision made in s. 120 of the 
Civil Procedure Code, the provisions of ms. 16, 17 and do not spply to this Court 
in the exercise of its ordinary original civil jurisdiction. The jurisdiction of the 
High Court to decide a suit in the exercise of ita original civil jurisdiction is required 
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to be ascertained under ol. 12 of the Letters Patent. Ordinarily, therefore, if a 
question as to the jurisdiction of this Oourt to entertain a civil suit is raised, the 
question would have to be decided by reference to the provisions of cl. 12 of the 
Letters Patent and not ss. 16, 17 and 20 of the Civil Procedure Code. But suits 
under s. 92 of the Civil Procedure Code are not governed by those provisions of 
the Civil Procedure Code but by the o provisions contained in s. $2. Section 
92 applies to all Courts including the High Courts, and the application of 
that section is not excluded by anything contained in the Letters Patent. It is true 
that ol. 12 of the Letters Patent states that the High Court at Bombay in the exer- 
cise of its ordinary original jurisdiction shall be empowered to receive, and 
determine suits of every iption when certain conditions are fulfilled. It does 
a that there is a conflict een the terms of s. 92 of the Civil Procedure 

e and ol. 12 of the Letters Patent, but in the event of a conflict between the 
Letters Patent and the Civil Procedure Code, the latter statute must prevail. 
Clause 44 of the Letters Patent provides that the provisions of the Letters Patent 
are subject to the legislative powers of the Union Parliament. 

The jurisdiction of this Court must be ascertained solely by reference to the exist- 
ence or otherwise of property which is the subject-matter of the suit and not 
by reference to other considerations, such as the residence of the defendants or the 
cause of action or a part thereof arising within the jurisdiction of the Court. I am 
supported in that view of the case by a decision of the Oaloutta High Court rted 
in Padampat Singhanya v. Narayandas Jkunjhunwalla.1 In that case Mr. Justice 
Buckland has observed (p. 360) : 

«the words in the section (s. 92), referring to the subject-matter of the trust, are re- 
ferrable to both courts mentioned. If that view is correct, this section must be taken as over- 
riding clause 12 of the Letters Patent, which permits a sult to be instituted in this Court if the 
defendants at the time of the cummencement of the sutt shall dwetl or carry on business or per- 
sonally work for gain within the local limits of its ordinary original jurisdiction, for otherwise 
one would have to ignore the mandatory provisions of sub-section (2).”’ 


Admittedly three of the properties which are alleged to be the subject-matter of the 
trust are situate within the limits of this Oourt’s jurisdiction, and prima facie this 
Court would have jurisdiction to entertain the suit and decide it. 

But it is argued on behalf of the defendants that the provisions of the Civil Pro- 
cedure Code can only apply within the limits of the State and they cannot have 
any extra-territorial operation, and that a State by legi cannot confer jurisdic- 
tion upon Municipal Courts, to deal with immoveable p: ty outside their juris- 
diction, except in the limited olass of cases which may within what may be 
termed the “equity jurisdiction”; nor can it exercise any powers against persons 
who are not domiciled in the country and: who do not submit to the jurisdiction of 
the Municipal Court. Mr. Banaji on behalf of defendants Nos. 1 to 9 has further 
contended that the present suit is one substantially for administration of a foreign 
trust and for removal of the defendants, who are non-resident foreigners from the 
management of the trust and for an account against them, and that such a suit is 
not maintamable, because this Court is incompetent to administer foreign trusts 
and is also incom t to give personal directions to defendants Nos. 1 to 9 since 
they are neither the natio of India nor are the residents of India. y 

Now, it is true that all jurisdiction is in a sense territorial. No State by legislation 
can confer upon its Courts the authority to deal with the rights and obligations in 
respect of land not situated within its limit, nor against persons not residing, per- 
manently or temporarily, within the realm. In Sirdar Gurdyal Singh v. Rajah of 
Faridkote,” their Lordships of the Privy Council observed (p. 185) : 

) “All jurisdiction is properly territorial, and ‘extra terrlicriemm jus dicenti, impune non 
j paretur’. Territorial jurisdiction attaches (with speciel exceptions) upon all persons either per- 
| manently or temporarily resident within the territory while they are within it; but it does not 
follow them after they have withdrawn from it, and when they are living in another independent 
' country. It exists always as to land within the territory, and it may be exercised over moveables 
within the territory ; and, in questions of status or succession governed by domicile, it may exist 


1 (1081) I. L. R. 59 Cal. 857. 2 (18%) L. R. 31L A. 17L. e. 
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as to persons domtclled,, gy who living were domiciled, within the territory. As between 
itaet erent provinces ie ons silica (e.g. under the Roman Empire) the legislation of the 
sqvereign may, distribute and „regulate, jurisdiction ; but no territomtal legislation can give juris- 
atjan which any SS Court ought to recognise against foreigners, who owe nó ‘allegiance o oF 

‘to the Abie legtalates.’ 

FSi a persqnal acti to whlsh hone of these causes of jurisdiction sply, a decree Menota 
wi len o did GOL ta ee TE of ah tae t has not in'any way, 
sdbmittted ‘hitnself, is by intematidnal law an absolute nullity. He is under no oblightion ‘af’ any, 
kind‘td'obby tt } atid tt'niubt be regarded as a mere nullity by the Courts df every nation except’ 
(whet suthorted by specta! Idd! legislation) ta the country of the fraw by whioh tt was pro 
néounced:s '’ 

These are tienes laid down by all the leading authorities ‘on international law; among’ 
others, by ‘Story’(Conflict of Laws, 2nd ed., s. 546, 549, 553, ee 530; Bee), ae by Chancellor 
Kent (Commentaries, vol, 1, p. 284, note c, loth ed.)” 

It! is: tledr’ on thb authority of the judgment’ of theit Levdihips of th 

Council that ‘Court’ ‘would ' always be ‘entitled to deal with rvisstiogs opis 
arise in respect of immoveable’property situate within the limits of the’ State, 
subject-of oburse te the laws procedural or otherwise which may be passed by the 
Indian Legislature. : But so far as the personal obédience ofthe defendants to an 
difections which this Court may choose to give, it can only be as against the nationa 
of:.this country’ nesa -foreigners who may sibmit themselves to'the A 
of this. Court.: ! rding' to the rules of international law, however, to’ which''all 
legislation of a State’ ‘must be deemed subject, a decree inst & non-resident 
foreigner issuing persone! directions would be regarded asa'n outside the limits: 
of the State. — . 

- In the present case, ‘the charity is a foreign charity; EE ma eeciea 
country, and even the ‘trustees are residing in a foreign country, and normally this 
Court would not be'entitled to administer that charity or to give directions with’ 

‘to administration of that charity to persons who are not subject’ to ita process. 
The question then is: Does the fact that some of the properties are within the j juris- 
diction confer. jurisdiction pon this Court to ‘entertain the ‘present suit ‘and to- 
interfere with the ‘administration of a foreign charity by exercising jurisdiction 
over the cede: who are non -reæident Bice pre or even m grant any other’ 
relief}. ©- ` tarit a 

. In support'of his sibmisioi Mr: Banaji for the dofondanta refers toDivoy' 8 Confiiot 
of. Laws, 6th edni, ‘oh. I, r.-21, p. 151, where it is-stated : 

The’ douit has ito juriadiotibn to administer a foreign charity under the'supecviston of thé’ 
court of'to'settle a'schémio for mich a charity.” 


A similar’ staténient ‘made™ in Halsbury’s Laws of England ‘ (Hailsham Edition) 


Vòl IV, Art, 212,;p. 304, and 'a deciaion of this Court in Shtvnaraygn Sarypohand 
r banes Sarl Juharmal!. aro; also'telied upon. The head-nots m Shivnarayon's’ oae. 






‘Gout of Hombay as no juriidiotion to,remove trustees of a charity funstioning . 
di da felled Gate and te epee : 
however, inmoveable property belonging to a charity in an Indian State but sttuated 
within the Jurlediotion óf the High Court ia being misapplied, the High Court oan interfere to. 
property by granting an injunction restraining misappropriation of .OF 
‘Branton t metry hide yropety afl stn edo is oat rg et 
to’ administer ‘thé’ charity.” '- 
Now the case of Shiv Sarupchand'y: ' Bilastai Juharmat was Takur tn in appeal 
dspace Onan ree Sow of their, Lordships of f tle Privy Oouncil is report- 
ed in Bilasrat Joharmal v: Shtnarayan Sarupchand.2 Lordahips of the Privy 
Cofincil confttmed the dectde passed by this Court, Pret confirming the decision 
of this Ooutt’ obéérved that it'would be' highly i ino nveniént that ta Oourt ‘should, 
iar atu pla Go ai ig inthe ourse of administration, 
foreign intermittently. 3 as they may ‘be invoked. by, 
patticilldr od complaints in preferekice io fhe Courts of tk of the country. in Which the charity. 


roy yt DULG Pise 
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was meant to operate. Their Lordships regarded the question as one more of 
discretion of the High Court than of the inherent want of jurisdiction of the 
Court to entertain the suit for the relief asked for. Their Lordships observed 
that they were satiafied that there was no defect or want of jurisdiction of the 
Court to entertain the suit. ‘They observed that once it was admitted that part 
of the cause of action arose within the jurisdiction (s0 as to satisfy the require- 
mente of ol. 12 of the Letters Patent), no great importance attached to the place 
where the trust was created or ita money invested, if there was no question of preserving 
or recovering: ita property, and if the only quèstion was aa to-the country whose 
Courts should supervise the conduct of the charity and the application of its funds. 
They also-stated that the High Court at Bombay had proceeded upon settled prin- 
ciples correctly to exercise ita discretion, and they supported that view by observ- 
ing that it ‘would be a matter of very gřeat inconvenience and would render the 
administration ofthat trust intolerable. - Their Lordships-of the Privy Council drew 
distinction between the jurisdiction to entertain the suit as framed, which may 
depend upon the allegations made in the plaint, and the jurisdiction to grant the 
relief. - ce : 

In my view there is no-inconsistency in the observations made in Shtivrarayan 
Sarupchand’s oase, and the statement of law made in Dicey’s Conflict of Laws and 
Halabury’s Laws of England and the view expressed by ‘their Lordships of ‘the 
Privy Council. The Appellate Bench of this Court was of the view that the 
Court was entitled to entertain the suit, but having entertained the suit, it would not 
exercise its jurisdiction so as to remove trustees or te appoint new ones, and that 
view was affirmed by the Privy Counail. = ae : 

The expression ‘jurisdiction’ is used in the authorities relied upon by Mr. Banaji 
not in the sense of territorial-or inherent- suthority to entertain an action, 
but is used in the sense of sanction behind the judgment in its operation beyond 
the limits of the territory in which the Court functions. The context in which the 
expression is used makes it abundantly clear that it was not sought to lay down that 
a claim in which inter alia a relief seeking to remove trustees of a foreign charity 
and te interfere with the administration of a foreign charity is asked cannot be 
entertained. If that view is right, then obvioualy thia Court has jurisdiction to en- 
tertain the suit on the a’legations made in the plaint, that there are certain P ies 
which are the subject-matter of the trust which are situate within the jurisdiction 
of this Court, though the Court in the exercise of ita authority will not interfere with 
the administration of a foreign trust and will not-exercise its équity jurisdiction in 
respect of non-resident defendants. 

The jurisdiction of the Court to eatertain the suit being granted, as to what orders 
may ultimately be passed is a matter which has to be decided at the time of the 
hearing of the suit. As observed by the Privy Council in Bilasrat Juharmal v. 
Shivnatayan Sarupchand (p. 521): r . i 

“That the ‘Court will protect and preserve the funds `of the charity by the exercise of its 
jurisdiction over the trustees or other persons is very certain.” eS ne = a 
In the present suit the plaintiffs have claimed reliefs for declaration of title of the 
trust, for removal of trustees, and appointment of new trustees for vesting the 
property in new trustees, for accounts and for framing scheme and for further and 
other reliefs. Even if thie Court be incompetent to grant the reliefs, which interfere 
with the administration of the trust in the foreign countries, such as framing a acheme, 
removal of trustees and appointment, of new, trustees and corresponding reliefs, this 
Court can at least protect the property within its jurisdiction for the benefit of the 
trust, and to that end pass all such consequential orders as may be necessary. 

It must be obgerved that the application for leave to file the suit under cl. 12 of 
the Letters Patent was not necessary. As indicated earlier, the jurisdiction of this 
Court depended upon the existence or otherwise of properties within the jurisdiction 
of this Court and not upon any part of the cause of action arising within that jurisdic 
tion. It is true that their Lordships of the Privy Council in Bilasrai Juharmal v. 
Shivnarayan Sarupchand appeir to have proceeded upon the assumption that the 
jurisdiction of the Court in that onse was derived by reason of the pn eee - 
under cl. 12 of th> Letters Patent, that leave not having beer challenged at the trial. 


962 THE BOMBAY LAW REPORTHR. [VOL. LVI 


It does not appear to have been pointed out to their Lordships that the suit 
as filed was not governed by cl. 12 of the Letters Patent, but the jurisdiction of 
the Court was derived from the terms of s. 92 of the Civil Procedure Code, part 
of the property jn the suit, being admittedly within the jurisdiction of this Court, 
If the jurisdiction of this Court depends upon the existence of property 
within the local limita of its jurisdiction, it matters little whether defendants 
Nes. 1 to 9, who are trustees, do or do not reaide in Bombey or within the territories 
of the Indian Union. . The fact that there are some properties within the jurisdiction 
of this Court will be sufficient to enable this Court to entertain the suit and to try, 
the suit. It is true that in the exercise of jurisdiction vested in this Oourt to deal 
with charities, thig Court will net pase orders. which may be inconsistent with 
rules of private international law or seek to interfere with the administration 
of a foreign charity in respect of properties which are not within the limits of ita 
jurisdiction, or pass orders against s non-resident foreigner in the natyre of 

nal directions which this Court would not be in a position to enforce. But 
these are matters which are to be considered by the Court which hears the spit, 
but on the plaint as framed I am unable to say that this Court has no jurisdio- 
tion to entertain this suit. Prayers (a), (A) and (l) in any case can be granted 
by this Court, and consequently in the absence of any inherent want of jurisdic 
tion in this Court to try the suit, the issue as framed must be answered as follows: 
This Court has jurisdiction to procéed with the trial of the suit ag framed.. 

i a ‘Order accordingly. 
Attorneys for plaintiff: Wadia, Ghandhy & Oo. . "E 
Attorneys for defendant: Malla & Mula.. 

TEiprrors’ worm.—An appeal (No. £8 of 1080) was proferred sgainst this decision ; but waa 

dismissed (Ohagla-O. J.,and Bhagwati J.) on Maroh 14, 1951, by consent of the parties.] 


APPELLATE CIVIL. . een E 


7 _ Bofors Mr. Justios Rajadhyabeha and Mr. Justico Vyas. l 
RANCHHODLAL MANEKLAL VYAS v MANEKLAL PRANJIVANDAS 


Bombay ‘Renis, Hotel and Lodging House Rates Qontrol Act (Bom. LVII of 1947), Seos. 50, 28—Swrü 
by landlord for ejeimoni of tenant pending in Court of Oiwil Judge, Senior Division, at time of 
passing of Aot—Suit decided by such Court—Whether Court had jurisdiction to try suit— Words 
_ “uch: Courts” in proviso to s. 50 whether validate contimuanos of procsedings in Courts which 
\have no puriediction ‘to try wader s. 28—Construction.” — i l 
The words “‘such Courte” in the proviso to s. 50 of the Bombay Rents, Hotel and Lodging, 
‘House Rates Control Act, 1947, have reference to the Courts which have jurisdiction to try 
suite and proceedings under the Act and are not intended to validate the continuance of the 
proceedings in Courts which had no jurisdiction to try them. Therefore under the proviso 
if the proceedings were pending in the Courts which were not the Courts with jurisdiction 
under s.'28 of the Act, the suits had to be transferred to the proper Courts ; whereas in the 
case of-suits pending in proper Courts, they were to-continue in such Oourts, and provisions 
-òf the-Act and the rules made thereunder were to apply ‘to all such suits and proceedings. 
- Nilbanth Ramchandra Ohandole v. Rasiklal Mulohand Gujar!, referred to. : 
Ona Ranchhodlal (plaintiff) who owned a building at Ahmedabad leased æ. 
rtion af it to Maneklal (defendant). The defendant passed a rent-note in 
vour of the plaintiff in respect of the premises on January 5, 1988, and another 
rent-note in respect of the game premises on: February 6, 1944. The tenancy ( 
actually began on January 3, 1944. The rent reserved was Rs. 135 per month and 
the rent-note made & provision for giving one month’s notice for obtaining posses- 
sion '6f the premises. ae 8 l ee E i 
* Deoided, August 14, 1952. First Appeal sion), ab Ahmedabad. ‘ 
No, 212 of 1940, from the decision of M. 1 (1948) 51 Bom. L. R. 280, F.B. 
* Bhajt, Third Joint Civil Judge (Senior Divi- 


( 
t 
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On October 2, 1945, the plaintiff gave the defendant a notice to vacate and as 
the defendant failed to do so, he filed a suit against him on December 12, 1946. 
The plaintiff’s suit was dismissed on September 27, 1947, on the ground that the 
notice to quit which was given by the plaintiff was not in order. . l 

On November 10, 1947, the plaintiff gave notice to the defendant forfeiting the 
ledse'on account of a disclaimer of the title on the part of the defendant. On 
December 1, 1947, the plaintiff filed the present suit against the defendant for 
possession of the premises basing his cause of action on the disclaimer of title by 
the defendant. defendant inter alia contended that he was a statutory tenant 
under the Bombay Rents, Hotel and Lodging, House Rates Contract Act, 1947, 
and, therefore, he was not liable to be -evicted unders. 12(1) of the Act. The 
Third. Joint Civ Judge (Senior Division), Ahmedabad, who tried the suit held 
that, the defendant was entitled to the protection 12 of the Act and 
declined to an order of eviction in favour ofthe: viaintit The suit was 
decided on October 1, 1948. 


The plaintiff appealed to the High Court. 


S. M. Shah, with K. T. Pathak, for the ap 
. S. T. Desai, with C. K. Shah and C. C. Vat aaea EEN 


ee a a i a decree passed by the Third 
Joint Civil Ju Senior Division, in a suit which the plaintiff filed 
in ejectment. e few facts that are necessary for the purpose of disposing of this 
appeal are these. On January 5, 1989, the defendant passed a rent-note in respect 
the suit property in favour of the plaintiff-appellant. After the expiry of five 
years, he passed another rent-note on February 6, 1944. The rent reserved was 
Rs. 185 per month. The tenancy actually began on January 8, 1944. The rent- 


note made a provision for the of one month’s notice for the purpose of 
obtaining possession. On October 2, 1943, lamtiff gave a notice to vacate. 
As the defendant did not vacate, the ainra ‘Bled 0 suit, No. 1770 of 1945, against 


the present defendant on December 12, 1946. In the written statement, which 
the Sefendant filed in that suit, the defendant contended that the suit property 
belonged not to the plaintiff, but to Chaturbhuj Temple of which the plain 

only an officiating vahivatdar. He added that so long as the plaintiff did not 
establish his title relating to the suit property, the plaintiff's suit in ne 
was not main ble. The plaintiff’s suit actually came to be 

ease aie am 1947, because the Court held that the notice to quit which had ben 
given by th laintiff was not in order and because the notice had been served not 
on the Gefen t himself, but on his constituted attorney. When the plaintiff 
found that his title was denied by the defendant, he gave a notice on November 
10, 1947, forfeiting the lease on account of the disclaimer of the title.on the part 
of the defendant. To that notice the defendant gave a reply on November 27, 
1947, in which he stated that he did not intend to decan he plaintiff’s title and 
that the statement made in ‘the earlier suit was made under a mistaken belief. 
Thereupon the present suit was filed by the plaintiff on December 1, 1947, basing 
his cause of action on the disclaimer of title by the defendant. 

In answer to this suit, the defendant raised several contentions. He stated that 
the disclaimer had been made under a mistaken belief, that the disclaimer had 
Bu tly Been waived by the plaintiff, and that there was no subsisting cause 
of action at the date of the suit as the disclaimer had been su ently retracted 
by the defendant. All these issues were found the defendant. But there 
was one defence which was put forward by the defendant and that was based on 
the Bombay Rent Control Act of 1947. The defendant alleged that by reason of 
the Act, he was a statutory tenant and that under s. 12(1) of the Act, te was not 

bleto be evicted so long as he was teady and willing to pay the rent which was 
fixed. 

The learned Judge took the view that the defendant was entitled to the protection 
of the Rent Control Act as he was a tenant within the definition of the termein 
s. 5(11) of the Act-and. as such-he was entitled to the protection given by s. 12 of 
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that Act. Having come to that conclusion, the learned Judge declined to pass 
an order for eviction in favour of the plaintiff, but he merely decreed in faveur of 
the plaintiff an amount of Rs. 8,861-8-0 which was the arrears of rent up to the 
date of the suit. He directed the parties to bear’ their own costs. Pare ae 
order the plaintiff has come in appeal.. 

i The first int which has been raised by Mr. Shah on behalf of the appellant, aha 
which goes to the very root ofthe matter, is that the suit has been tried by'a 
Court which has no ‘jurisdiction to try it. The suit was decided on October 1, 
1948. At that time the Bombay Rent Control Actof 1947 was in force. . Under 
8, 28 of the Act, only certain- Coutts had. jurisdiction to ty the suits „under the 
Act. Section 28 is in the following terms :—. 

“Notwithstanding anything’ contained in any law and notwithstanding that by reason of the 
amount of the olaim or: for ariy dther reason, the suit a e would uot, seri acer ad 
vision, be within its ‘jurisdiction, * : 

(a) in Greater Bombay, the Court of Small Causes, Bombay; ' : 

(b) elsewhere, the Court of the Ctvil Judge (Junior Division) having jurisdiction Hiona 
in which the premises are situate, or, if there is no such Civil Judge, the Court of the Civil Judge 
(Senior Division) having ordinary jurisdiction, shall have jurisdiction to entertain ‘ahd try any 
suit or proceeding ‘between a landlord anda tenant relating to the recovery of rent or possession 

' of any premises to which any of the provisions of this Part apply.” 

Clause (aa) has been added to this section by an amendment effected by: Bombay 
Act L of 1949 which gives jurisdiction, inthe areas in which a Court of Small 
Causes is established, to t Court to hear suits between landlords: and tenants 
relating to‘the recovery of rent and possession of any premises to which the a 
visions of the Bombay Rent Conttol Act apply. Then there is s. 50 of the 
Control Act which made a provision regarding the proceedings which were pening 
at the time when this Act came into force. The present suit was pending before 
the Civil Judge, ` Senior Division, Abmednbad. Fhe ‘proviso to s. 50 -read as 
follows : — | 

“Prod that ll ts and prosodingsbotwoah a landlord and a tenant relating tthe 
recovery òr fixing’ of rent or possession of any premises to, which the provisions of Part TI apply... 
which are pending in any Court, shall be transferred to and continued before the Courts which 
would have furisdiction to try such suits or proceedings under this Act and all the provisions o 
of this Act ‘and the rules made'thereunder shall apply to all such’suits and proceedings.” 

By reason of this provision the resent suit which was pending before the Civil 
Judge, Senior Division, Ahmedab ‘had to ‘be ‘transferred, to the Civil Judge, 
Junior Division, who alone`had jurisdiction ‘to hear and dispose of the suit 

s. 28 of the Bombay Rent Control Act. It appears, however, that the’ requisite 
transfer was not made, and the suit ultimately came to be disposed of by the Civil 
Judge, Senior, Division. It is true that by an amendment of s, 50 effected by 
Bombay Act. III of 1949, ce certain words have been ddded to this section. These 
words are, “or shall be continued in such Courts, as the; case may be” after the 
words “try such’suits, or P undet this Act”. These words were’ 

as I have stated before, y Act of 1949, and the relevant section of the Act 
which introduced’ these words was's. 10. Under s. 18 of that Act, amendments 
made. by ss. 10 and 1i were given retrospective’ effect. ` The actual words of 8. 18 
are as follows :—. 

otho enehi huib Yoana tl of this Act shall be deemed tq have been made 
tortie mti Brg yatti ae on atl th nai Ase paras inj fore wndahal awaya Ba deemed 
to have been made and in force, from such date”. 

There is, therefore, no doubt. that these amendments must. be deemed. to aed been 
incorporated in the original sectign from the date when the Rent Control Act came 
into force, viz., February 18, 1948. , At that time the present suit was pen F 
Therefore, the question arises as-to what is the correct interpretation of the amen -| 
ed s. 50 of the Rent Control Act. With the amendment, the pooo to s. 50 reads’ 
as follows.: Noe ee S yt? 5 fe N 

“Provided that all sutts sik jesse blige aa alice a an do this toe 
covery or fixing of rent.or possession of any premises to which | the. provisions of Part II apply... 


| 
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which are pending in any Court, shall-be transferred to and continued before the Courts which 
would have jurisdiction to try such suits or proodéedings under this Act or shall be continued in 
such Courts, as the case may be, and all the provisions of this Act and the rules made thereunder 
ahall apply to all such suits and proceedings.” ' -~ : 
It isa le construction of this section that the words'which have been sub- 
sequently added, viz. ‘‘or shall. be continued in such Courts, as the case may be”, 
merely validate the proceedings, even if they are pending in the Court which is not 
the Court which-is authorised to hear the suits under the Act.. But, in our opinion, 
this construction is not correct. These words were added presumably asa result of 
a decision of this Courtin Nilkhanth Ramchandra Chandole v. Rasiklal Mulchand 
Gujar'. It was held by a full bench in that case that the retrospective effect of the 
Rent Control Act of 1947 was confined only to what was expressly stated in s. 50 
of the Act, viz. to the suits which were transferred and continued before the proper 
Courts. An anomalous situation immediately arose by reason of the fact that the 
retrospective effect of the Act could not be given to the suits which were actually 
pending in the Courts which were the proper Courts under s, 28 of the Act. In 
order to remedy this defect, these wo “or shall be continued in such Courts as 
the case may be’, were added. The result was that if the proceedings were pending 
in the Courts which were not the Courts with jurisdiction under s. 28 of the Act, the 
suits had to be transferred to the proper Courts ; whereas in the case of suits pending 
in the proper Courts, they were to continue in such Courts, and the provisions of the 
Act and the rules made thereunder were to apply to all such suits and proceedings. 
Therefore, it is not correct to contend that the words “‘or shall be continued in such 
Courts, as the case may be’’. were intended to validate the proceedings even if th 
were pending in the Courts which had no jurisdiction under s. 28 of the Act. 
they were pending in Courts which had no jurisdiction, they had to be transferred 
and continued before the Courts which had jurisdiction, and, by reason of the 
amendment, if they were already pending in the Courts which had jurisdiction, 
they were to be continued in such Courts. This construction, m our opinion, also 
gains from the fact that the word ‘‘such Courts” is used in plural. Now, 
the word ‘‘Courts” which is used in plural in the earlier part of the section is with 
reference to the Courts which would have jurisdiction to try the suits and the pro- 
ceedings pending under the Act. If it had been the intention of the Legislature 
to validate the continuance of the proceedings even in a Court which had no 
jurisdiction, then the word would have been used in the singular, for the words 
‘in a Court” in the erie a of the section have been used with reference to the 
Courts which had no jurisdiction to try the suits, but the proceedings before which 
had to be transferred to the appropriate Courts under the Act of 1947. Therefore, 
the words ‘such Courts’ clearly have reference to the Courts which have jurisdiction 
to try suits and ings under the Act and are not intended to validate the 
continuance of the ings even in Courts which had no jurisdiction to try 
them. Mr. Desai who has appeared for the respondent has very fairly conceded 
that that is a reasonable construction ; if that is the correct construction, then the 
continuance of the proceedings before the Civil Judge, Senior Division, Ahmedabad, 
after this Act came into force, would be without jurisdiction and the suit should 
have been transferred to the appropriate Courts. We must, therefore, hold that the 
trial of the suit by the learned Gil Judge, Senior Division, Ahmedabad, was 
without jurisdiction and we must, therefore, set aside the decree of the lower Court 
and send the case back for trial by the appropriate Court. After the amendment 
in 1949, the appropriate Court, so far as Ahmedabad is concerned, is the Court of 
‘Small Causes, Ahmedabad. We must, therefore, send the case back for trial by the 
learned Judge of the Small Causes Court,, Ahmedabad. 
The result, therefore, is that the decree of the lower Court is set aside and the suit 
1s sent back for trial before the learned Judge of the Small Causes Court, Ahmeda- 
\ bad. E , 
l The costs of the appeal will be costs in the cause. 
i “ Appeal allowed, 
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£ Before Mr. Justice Tendolkar. 
PRATAP PANDURANG PITALE v. THE STATE OF BOMBAY, * 
Bsta Land Requisition Act (Bom. XXXII of 1948), Soc. 6(4)(a), provisot—Constitution of India, 
arts. 81, 19(1)(f) and (5)}—Promtses requisitioned by Government after declaration that premises 
S pacant-- Poti aaeniiaed by Goverment hahar weer phere: ainen domittn-AppHcastiiy 

ı of ari. 31 or 19QXf) of Çonstiiwiion. ` 

Requisition is included within the term “aoquisition” in art. 81(2) of the Constitution of 
India, and the power that fs exeroaed under the Bombay Land Requisition Ast, 1048 is 
under the sphere of eminent domain. - 

By an ordér of requisition under s. 6(é}(a) of the Bombay Land Requisition Act, 1948, 
the Government made a declaration that certain premises oocupied by the petitioner had 
become vacant and proceeded to requisition the premises, The petitioner in an application 
to prevent the Government from enforcing the requisttion order contended that the order . 
infringed bis fundamental rights guaranteed under art. 19{1)(f) of the Constitution of India. 
The petitioner urged that the proviso to s. 6(4) of the Bombay Land Requisition Act, 1948, 
which enacts that the declaration made by Government’ that the premises were vacant or ' 
had become vaoant is conclusive evidence, is unreasonable and thus the restriction Itself 
on his right to enjoy the premises was unreasonable :— 

Held, that this was a case of the exercise of the power of eminent domain and art. 81 and 
not art. 10(1)(a) of the Constitution applied to such a case, and ~- 

that Government being clothed with authority to declare that there was a vacancy, and 
having so declared, the declaration was conclusive evidence of that fact and ne Cour 
could go behind tt. 

- ` Drsarkadas v. Sholapur Mills, applied. 

Own Pratap Pandurang Pitale (petitioner) was since PE EE E fie tna 
building at Bombay. On October 21, 1950, one A. G. Pandit, who was a close friend 
of the ner’s father, died in this flat. On April 18, 1952, the Accommodation 
Officer. ed a notice intimating to the petitioner that the.Government had made 
inquiries and were considering the question of requisitioning his flat under s. 5 or s. 6 
{4\(a) of the Bombay Land uisition Act, 1948, and called upon the petitioner to 
se canis rie? she dat abil not be requisitioned. In answer to the show cause 
notice addressed to the landlord of the petitioner, the j of the eee submitted 
before the Accommodation Officer that the petitioner, was 

On October 31, 1983, the Accommodation Offloer madea requisition order which was 
in the following terms :— 

“WEE, on inquiry it is found that the premises specified below had become vacant in 
the month, of October 1950 ; 
: Now, therefore, in exercise of the powers conferred by clause (a) of sub-section (4) of section 
6 ofthe Bombay Land Requisition Act, 1948 (Bombay XXXII of 19468) tho- Government of 


The petitioner applied to the High Court for an appropriate writ, direction or order 
preventing the State of Bombay from enforcing this requisition order. 


The petition was heard. 


B. J. Joshi, for the petitioner. 
G. N. Josh, for the respondent. 


thus: in respect of no is given by 
1 6. Whether an intimation under the landlord, the State Government shall make 
Ree and norwitheran such inquiry as it deems fit and make`a de- 
an 5, the State claration in the order that the premises were 
y by order in vacant or had. become vacant, on or after the 

(a the premises for the date referred to in sub-section (1) and such 
of the State or any other public purpose and declaration shall be conclustve that 
mapy use or deal with the premises for any such the were or had so beoome vacant : 


premises 
purpose in such manner as may appear. to.it 1. (1988) 56 Bom. L. R. 681, 8.0, 


» 


’ 


rr 
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THRDOLKsaR J. This is a petition for an appropriate writ, direction or order prevent- 
ing the State of Bombay from enforcing a requisition order’ dated October 31, 1853. 
` The petitioner that ainoe the year 1041 he has been the tenant of flat No. 8 
on the'third floor of Neelam Mansion, Tribhowan Road, Bombay. In October 1950 
one À. G. Pandit, a close friend of the petitioner’s father, died in the said flat. There- 
after on ee 18, 1952, Government issued a notice to show cause why the property 
should not requisitioned under s. 5 or a. 6(4)(a) of the Bombay Tard Requisition 
Act, 1948. The petitioner showed cause against the notice and the Mehtaji of the 
landlord also submitted before the Accommodation Officer that the. petitioner waa 
his tenant. Nonetheleas by the requisition order dated October 31, 1953, Govern- 
ment made a declaration that the promises had become vacant in the month of 
October 1950 and proceeded to requisition the premises. 

Now, the only ground on which this petition has been argued before me is that the 
requisition order infringes the fundamental ae of the petitioner guaranteed under 
art. 19(1)(f) of the Constitution of India. ent as I see it is that the peti- 
tioner, being the tenant, was as such tenant entitled to “hold” the in the sense 
of enjoying it. That is a right conferred under’ art. 19(D(f). By the order of re- 
quisition his right of holding the oe Deoney is restricted and the restrictions imposed. 
must be under art. 1916) ictions”.- In considering whether the 
ee ae A, it is now well settled that the procedure pre- 
Boribed. for’ im: ‘such ‘restrictions may’ also be taken intoaccount and the 
peak cet igen OCI Whatis arped by he pettroner i iat the Hombay 
oe ion Act, s. 6(4), confers the power of requisition in cases in which the 

ve become vacant. The provisd to that section which enacts that the 
etlaration made by Government that the premises were vacant or had become vacant 
is conclusive evidence enables Government to make 4 declaration irrespective of 
whether the premises are in fact vacant or not and is therefore unreasonable and thus 
the restriction itself on the right of the tenant to enjoy the property is unreasonable. 

Now, whatever may be the merita of this contention, there appears to me to be a 

very short answer to the petitioner’s plea. The Supreme Court had occasion more 
than once to deal with the correlation between at 19(2)(/) and art. 31 of the Consti- 
tution; and in their judgment in Dwarkadas Sholapwr Mills! Mahajan J. dealing 
with this question observed as follows (p- 689) : 

“The true approach to this question is that these two articles really deal with two different 
subjects and one hes no direct relation with the other, namely, art. 81 deals with the flold of 
eminent domain and the whole boundary of thet field is demaroated by this artiole.”” 
Therefore, where we have a case of the exercige ofjthe power of eminent domain, 
art. 31 applies and the requirements thereof.have to be satisfied, andin my opinion 
art. 19(1)(f) does not apply to such a case. Article 19{Z)(f) applies to cases where the 
person entitled to a right to property is in enjoyment of that right and restrictions are 
sought to be placed on guch enjoyment. It is beyond dispute after the decision of 
the Supreme Court to, which I have just referred that requisition is included within 
the term “‘soquisition” in art. 81 (2) of the Constitution; an the power that is exercised 
under the Bombay Land Requisition Act is under the sphere of eminent domain. It 
is not “that the Aub jroyiles fue the eaa e of this power “withou) fullilling 
the conditions of art. 31(2), vix. that there should be 4 public purpose and that the 
law should provide for compensation, and and therefore the requirements of art. 81 
are fully satisfied. No,‘question, therefore,’ in py i opinion arises of considering 
whether any restrictions on the enjoyment of property are reasonable restric- 
Boose ee 190) does not come into play and art. 19H) does not apply to the 

facta of case 

The result, ‘therefore, is that-whether of not the petitioner wes in fact a tenant, 
.Government being clothed with authority to declare that there was & , and 
having so declared, the declarationis conclusive. evidence of that fact and no Court 
.can go behind it. The petition must, therefore, failand the petition is diamissed and 


' 


ie rile dienes a i oe Costs fixed at Re. 650.. Rule discharged. 


'. ‘Attorneys ‘for-petitioner.:. Gagrafd& Qo.ta 2-2 t aa kee 
Attorneys for respondents : Little & Co. : pi ne 
“4 (1988) 6 Boi. 'L. R. 681, 8.0. aha 
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` Before Mr. Justice Tendolkar. 

1 ; DWARKADAS JIVRAJ v. THE STATE OF BOMBAY.* 
Bombay Land Requisition- Act (Bom. XXXII of 1948), Sec. 6(8) and (4}—Intimation of vacancy of 

Premios: Uy landiord = Order. af sorecition atada Oy Goverrenct aner one mae) Ton Tep 


- Undèt s: 8(4) of the Bombay Land Requisition Act, 1048, Government has the power to 
requisition premises even after the lapse of a period of one month from the date on which 
intimation of vacancy is received by Government, provided the landlord has not exercised 

-. dhe Hilta chat menos Co Ko er A ee eee emer R E 
` permitted them to be occupied. ' , 
The facts appear in the judgment, r : . s ~ 
H. 8. Desai, for the petitioners. —_, SA 

R. M, Kantawala, for the respondent. 


. TaxspaLEAR J. This is 8 E nie ea ap moutinte writ, direction or order in 
of an order of requisition dated October 1, 1953. 

dome preliminary: objections have been raised on behalf of the respondent to thig 
petition but they have not been preased at the hearing. 

Tho main ground and indeed the only ground urged before r me.on which the petition 
is based is that intimation of vacancy was received by the Accommodation Officer 
un August 8), 1953, and the order of requisition is not'made within a month, from the 

tof such intimation and is therefore i not valid. ` This is a ie ‘question 

of law and for its determination on a pro; r construction to be put on the 

ies of s. 6(3) and (4) of the Bombay Land uisition Act, 1948, which are 
the following terms : 

“(8) A landlord shall not, without the permission of the State Government, let, oocupy, or 
permit to be occupied such premises before giving the intimation and for a period of one month 
from the date on which the intimation is received, 

(£), Whether or not an intimation under sub-section (1) is given and notwithstanding any- 
thing ti section 5, the State Government may by order in ‘writing—, 

(a) Yequisition the premised for tlis purpose of the State or any other’public purpose and 

may useor deal with: the premises for any suth purpose fhi euch manure as may appear to It toba 
expedient. 
Piel Elisha itso an Ones in 00) PEA ulider’ lnuss A EEE E P the qrentioes ti 
respect of which ho intimation is given by the landlord, the State Government shall make such 
‘inquiry as it deems fit añd make & declaration in the order that the premises were vacant or had 
beoorhe vacant, on or after the date referred to in sub-section (7) and such declaration shall be 
conclusive evidence that the premises were or had so become vecant.” - \ 


Now, when one looks at sub-s. (4) only, there’ is no period of limitation ba 


for the exercise of the right to requiaition ; and apparently therefore if this sub-section 
stood by itself, there can be no doubt that once an intimation of a vacancy was 
given to Government, Government could proceed to requisition the premises at any 
time thereafter, howsoever absurd the result may be and howsoever infconvenient 
to the partiés concerned. But what is urged on behalf of the petitioners is that this 
power of requisition must be read subject to the provisions of s.-€{3), and in my 
opinion, that contention is obviously right. Sub-seotion (8) enables a landlord to 
exercise his normal rights as a landlord after for a period of one month from 
the date on which in tion of vacancy is ‘by Government. ' The object of 
waiting obviously can only be one, viz. to enable Spode eth if they so a peek fit, 
to requisition the premises in the interval. Does it follow from this that at 

ofthe period of one month from the date on which intimation is received the power 
to requisition comes tó an end 1 It is urged that in any statute which takes away or 
abridges the rights of the subject, whether as regards person or property, the construo- 
tion'to be put upon the statute should:be such as'to reapect the rights and not to 


sroach upon them and therefore it is said that if it is possible to construe sub-se. 3) 


_ and (4) read together either as conferring upon the Government unrestricted power to 
` * Decided, February 34, 1954. O. C. J. Miscellaneous Petition No. 37 of 1084, ` 


AN 


-—~ 
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uisition at any time after a notice of vacancy has been received or restricting such 
right to a period of.one month from the date of receipt of the intimation of a vacancy, 
the statute should be interpreted in favour of the rights of the landlord and a limi- 
tation should be placed-on the power of Government to requisition premises: But 
it sppoara to me that there is no.essential conflict- between the provisions of sub-sa.(3) 
and (£) which would make it necessary tò reconcile them or to find out whether one 
of the sub-sections encroaches upon the provisions of the other. Where im the exercise 
of the rights conferred upon him by sub-s.(3) a landlord proceeds to exercise his rights 
as a landlord after waiting for a period of one month from the date on which intima- 
tion is received and either goes mto occupation or lets the premises to a tenant, it 
appears to me that by that act which is lawful and expresaly permitted by the Bom- 
bay Land Requisition Act, the vacancy of which intimation was given comes to an 
end and therefore the right of Government''to requisition the premises comes to an 
end with the termination of the vacancy, as it has been repeatedly laid down that the 
existance of a vacancy is a condition precedent to the exercise of the power to re- 
quisition. ‘Therefore, in a case in which the landlord has so exerci his right, it 
appears to me that as there is no vacancy the power of Government to requisition 
comes to an end from the date when the landlord has exercised his rights. But-where, 
even after the lapse of a period of one month from the date on which the intimation 
is received, the premises continue to be vacant and the landlord has not exercised any 
rights as landlord either by entering into oc tion himself or by letting, out the 
premises to a tenant, I see no hardship involved on the landlord and no reason why 
Government should not exercise in respect of premises continuing-to be vacant the 
power to requisition which is conferred upon them by sub-s.(4) without any limitation 
as to the period of time within which it should be exercised. In my opinion, therefore, 
under sub-s.(4) of s. 8 Government has the power to requisition even after the lapse 
of a period of one month from the date.on which intimation is received provided the 
landlord has not exercised the rights that accrued to him under sub-s.(3) and either 
oocupied the premises or permitted them to be occupied. 

In the present case the petition is by a landlord and it is plam from the corres- 
pondence annexed to the petition itself which are letters addressed by the petitioners 
to the Accommodation Officer that the premises continued to be vacant up to the 
date of the requisition order ; and in my opinion, therefore, Government had right 
-to requisition those premises although the order of requisition is made after the lapse 
of a period of one month from the date.of receipt of the intimation. 

The result, therefore, is that the petition fails and the petition will be dismissed and 

: ms E Rule discharged. 

Attorneys for petitioners: Dabholkar & Jyestharam. - 

Attorneys for respondent :- ' Litle œ Co. `- ; 
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f Before Mr. Justice Tendolkar. ; í i 
a SANWALDAS GOBINDRAM v. STATE OF BOMBAY.* 
Bombay, Persons Premises Conirol and Regulation Act (Bom. XXXI of 1962), Secs. 401) 


(a) (i) and (ti), (b) ; 6, 6(1), 2(c)}—AUottee of displaced persons premises whether has status of 
tenani— Whether occupation within s. 4(1)(b) should be at tis incepttion—Period 
of time to be considered for determining unauthorised occupation—Construction, =” 
An allottee of displaced persons premises under the Bombay Displaced Persons Premises 
„Control and Regulation Act, 1952, is not a tenant. Be tas 
The period of time to be considered for the purpose of determining under s. 4(1)(b) of the 
Bombay Displaced Persons Premises Control and Regulation Agt, 1952, whether a person 
is in unauthorised occupation is the tıme when action is sought to be taken against him either 
by way of eviction_under s. 4(1)(6) of the Act or rendering him lable for damages under 
a. (3) of the Act. Section 4(1)(b) of the Act does not concern ftself with the nature of 
possession at its inception. It concerns itself only with the nature of possession at the dats 
, when an order is proposed to be made under the section and if that possession is unauthorised 
' there is power in the competent authority to take appropriate dction. a ' 
i oh E. K. Verma v. Union of India,) distinguished and explained. 
The facts appear in the judgment. ` 


8. T. Tijoriwala, with R. Jethmalani, for the petitioner. 
R. M. Kantawala, for the respondente. 


THNDOLKAR J. This is a petition for an appropriate writ, direction or order 
against the State of Bombay and the Collector of Bombay and Bombay Suburban 
District ining them from enforcing an order made under s. 4(1) of the Bombay 
Displaced Persons ises Control and Regulation Act, 1952, ordering the petitioner 
to vacate certain premises of which he was in occupation. ee 

It is the case of the petitioner that he is a displaced person and since about April 
1948 he has been residing in the Chembur Relief Camp. According tohim a barrack 
in the said camp being barrack No. T 283 was allotted to him for his residence and 
-business and he was running a ration shop being ration shop No. O-6 in a part of the 
said barrack. On June 21, 1952, the itioner was with an order under s. 7 
of the Bombay Refugee Act, 1948, directing the petitioner to leave the Chembur 
colony within a period of 3 days and not to re-enter the said colony. Against this 
order the petitioner filed Miscellaneous Application No. 170 of 1952 and this Court 
‘held that s. 7 of the Bombay Refugee Act was ulira vires and restrained the appro- 
priate authority from enforcing the ssid order against the petitioner. (8 
Govindram v. State of Bombay"). On February 27, 1983, the petitioner was served 
‘with an order made by the Collector of Bombay and Bombay Suburban District 
under s. 4(Z) of the Bombay pete? Poriadne renee Control and Regulation Act, 
1952, ordering him to vacate the k within one month from the date of the order, 
and it is this order which is challenged on the petition. : 

The petitioner’s case is that he was a tenant of the said barrack, and even assuming 
that his tenancy is terminated, he is not liable to be evicted under the summary powers 
conferred upon the Collector of Bombay by s. 4(Z) of the Bombay Displaced Persons 


"Decided, February 26, 1954. O. C. J. 
Miscellaneous Petition No. 116 of 1958. 
t The relevant portions of the sections are 


as follows :— as well as any person who may be 


4. (1) Ifthe competent authority is satisfied— 
(a) that the person authorised to 


mmencement of this Act,— 
(í) not paid rent lawfully due from him in 
respect of such premises for a period of more 
than two months, or 
(ti) sub-let, without the permission of the 
State Government or of the pouiperae 
authority, the whole or any part of pre- 


mises, or... 
(b) that any n is in unauthorised occu- 
pation of any laced persons premises, 


~ 


person 
in oocupation of the whole or any part of the 
premises, shall vacate them within one month 
of the date of the service of the notice. 


Jaced persons p 
the competent may, in the prescribed. 
manner, assess acoount of 
use and occupation of the premises as it may 
deem fit and may, nbtios served , order 
that person to pay within such 
time as may be in notice... 


1 (1954) 58 Bom. L. R. 808. 
2 (1952) 55 Bom. L.R. 478, 


vee _— 
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Premises Control.and Regulation Act, 1952. The Collector of Bombay by his affidavit. 
in reply pointe out that no premises were ever allotted to the petitioner in the said 
camp, that the-premises in question were in use initially for a ration depot for distri- 
bution of free rations to the Inmates of the camp but later on when free distribution 
Was the depot was converted into a ration shop and the person who had the 
license for the ration shop was permitted to use the premises for the of the 
ration shop as well as for the purpose of his residence as a mere adjunct of the license 
to run the ration shop. The premises, therefore, changed hands every time the license 
of the ration shop changed. Prior to 1940 one Dayaram Haamatrai was the licensee. 
In 1948 he took the petitioner as a partner. On June 4, 1949, the license was can- 
celled and the shop was transferred to Mosers. Tikamdas Assandas and Assandas 
Govermal. Subsequently the shop was transferred to the petitioner and Tolaram 
Kanchand and one Raghumal Budhoomal in. April 1950 and they thus became 
licensees of the ises in which the shop was to be run. Thereafter in Rahumal’s 
place one umal Ranghumal was introduced, but as there were several i 
Tities committed in running the said shop, the license issued to the petitioner the 
said Tolaram Kanchand and Raghumal Budhoomal was cancelled. by the Controller 
of Rationing on June 27, 1952, and it was directed that the said ahop should be trans- 
ferred to three other persons named by him. Upon such an order being pessed the 
petitioner’s license to occupy the barrack was terminated and thereafter he was in 
unsuthorised occupation of the premises and liable to be evicted under the provisions 
of s. 4 of the Displaced Persons Premises Control and Regulation Act, 1952. 


An affidavit in rejoinder has been filed on behalf of the petitioner in which the facta 
I have set out above asto the ration shop and ita various transfers have not been dis- 
pated, but what is alleged is that the petitioner was living in the premises with his 
family long before the ration shop was started. In what right he did‘so is, however, 
not stated nor is the petitioner in & position to produce any proof cf allotment of the 
barrack to him at any time. =“ Ne - 


Now, assuming for a moment that the petitioner was an allottee of these i 
Mr. Tijoriwala on his behalf has angaod that an allottoo under the Displaced Persona Persons 
Premises Control and Regulation is a tenant; and in support of his argument 
Mr. Tijoriwalla relies upon the fact that rent is payable by him in respect of such 
mises. “Rent” isreferred to in terms ins. 4(1)(a)(i) and ss, 5(7) and 6(Z) of the Act. 
tion 4(7)(a)(4+) also refers to sub-letting which Mr. Tijoriwalla contends indicates that 
the allottee is a tenant. However, it appears to me olear from the scheme of the Act 
that an allottee under the provisions of the Act is not a tenant. Section 2(¢) defines 
“Displaced. persons premises” as premises allotted “for the use and occupation of 
displaced persons”. The phrase “use and occupation” has a well defined legal 
connotation which is not appropriate to the status of a tenant. It is.in respect of 
such use and occupation that the Act provides that the allottee is liable to pay rent ; 
but merely by describing the compensation payable for use and occupation as rent 
the person liable to pay such compensation does not in my opinion acquire the status 
of a tenant. In my opinion, therefore, the contention of Mr. Tijoriwala that an 
allottee of displaced persons premises under the said Act is a tenant is not sustainable. 

But in this particular case, on the facts which I have set out, the petitioner is not 
an allottee of any premises at all, and the question therefore of whether he is or is not 
a tenant by virtue of any allotment does not arise. On the facts as set out in the 
affidavit of the Collector, which, as I have said before, have not been disputed, the 
petitioner was permitted to occupy these premises because he was a licensee of the ` 
ration shop which was to be run is these premises. He thereby became a licensee of 
the premises for the duration of the license of the shop, and after the termination of 
the license of the shop the license of the premises which went with it was automa- 
tically terminated, and he is only in the position of a licensee, whose license is ter- 
minated, continuing to occupy the premises. ; oar m? > Ti 
' Now, s. 4(1)(6) under which the order complained of has been passed authorises 
the competent authority to order that any person who is in “unauthorised occupation” e 
of any displaced persons premises shall vacate the premises within a month from the 
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date‘of. service of a notice. Since the petitioner wasa licensee and his license has been 
validly terminsted, there is no doubt in my mind that heis in unauthorised occupation 
of the premises, and therefore ‘he is liable to be evicted by an order under s. &(T)(b); 
but what is contended by Mr. Tijoriwalla on his behalf is that the words “is,in un- 
authorised occupation” in s. 4(7)(b).should be interpreted as meaning that he was in 
unauthorised occupation to start with and continues to be in unaythorised occupation 
thereafter. '.In other words, the word “is” should be interpreted in the present per- 
fect. tense and not.in the. b a Apart from any apthority, and merely 
reading the Act by itself, I it dificult to uphold such a cantention. The words 
‘unauthorised occupation” appear also in 6.6(2) of the Act. The latter section pro- 
vides that the competent authority may asseas damages payable by a person in un- 
authorised occupation.on account of the use and occupation of the premises. Now, 
assuming for a moment that a person was granted a license for a few days and after 
the termination of.tha license continued to be in possession of the premises, I do not 
think it can be suggested that the competent authority cannot aasess damages iy ee 
him :on account of the use and occupation of the premises 9s being a person 
authorised occupation, and the question appears to my mind to be irrelevant as to 
whether at the time when he entered into occupation he did so lawfully or otherwise. 
The diability.-to pey damages for use and occupation arises out of the fact that the 
occupation. has me unauthorised although it ht have been at ita inception 
authorised: ‘I-see no reason to give to the words “unsuthorised occupation” any 
other meaning in s. 4(1)(6). The period of time to be considered for the purpose of 
ssi os m is in unauthorised occupation is the time when action 
tht to st him either by way of eviction under 8. 4{1)(b) or rendering 
him ‘liable for menan under s. 5(b), and im my opinion the question as to whether 
at ite ‘incbption his occupatioh was ‘authorised or not does not really arise. 
`- However, Mr: Tijoriwalla has drawn my attention to a decision of a Division Bench 
of thia Court in K. K. Verma v. Union of India! which had occasion to consider the 
provisions of s. 3 of the Government Premises (Eviction) Act, 1950, which provisions 
aré'in pari materia with the provisions of a. 4(1) of the Act I am dealing with. The 
dearned Chief Justice in'delivering the judgment, observed as follows (p. 316) : 
"Ms .-In our opinion,'the Legislature was not so much emphasizing the point of time when ft 
used the expression ‘any person ts in unauthorised occupation’ as the nature of the possession of 
the peison. referrefl.to in that sub-clause. ‘Is’ obviously is used in the present perfect tense 
rather than'in the. present:tense-and ‘is in unauthorised occupation ’ means that the-oocupation 
Sra na eee ea rea oie Om indeed tO De anne Criped a thet ae 
«potson was in possesalon.’? __ 1 
‘There is no doubt that these Santina support the contention of Mr. Tijoriwala; 
‘but'when one: a at.the' facta of the case in which these observations were made, 


their. Lo ips. werd. dealing with the position of a tenant holding over after his 
tenancy: was lated, and the. ee estion for determination was whether a tenant 
holding over was a person. in ansuthorised occupation and could be dealt with under 


the. provisions of s. 3(6) of the Government Premises (Eviction) Act, 1950. Their 
Lo ips considered’ at, considerable length the position in English and Indian law 
.of a tenant holding over and pointed out that even after the termination of his tenancy 
he oe ee ee eee ene ene Having 
determined this , With respect to their Lordships, it was not necessary for the purposea 
‘of determining the appeal to decide whether the word ist’ was used ten the D E 
“perfect tensó or the present ‘tense, because in whichever sense it was used, if the 
ion of & tenant holding over is not unauthorised, he was not liable to be dealt 
with’under the provisions of s. 3(6) of the Government Premises (Eviction) Act. 
‘Their’ Lordships ‘also throughout the queen dealt with the position of a tenant 
th’ contradistinotion’ to the position of a trespasser and the case of a licensee whose 
license is terminated was not present to the minds of their Lordships at all. More- 
over, after making the observations which I have quoted above and which have been 
relied upon by Mr. Tijoriwala, the learned Chief Justice proceeded to observe (p. 316) : 
ener "Phe Lire payer nel tat à panon Wao te wth and whi 
ee es nd E 
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came to an end and who continued in possession which possession was a juridical possession 
protected by law was a person of whom it could be said that he was in unauthorised bocupation of 
Government premises.’ 
It is clear to me, therefore, that on the facts of the case what the learned Chief Justice 
emphasised was the nature of possession of a tenant holding | over, and as.it was juri- 
dical possession, it washeld that he could not. be said to be in unauthorised possession. 
Thatto my mind was the ratio of that decision, and, with respect to the learned Chief 
Justice, the observations which haye been relied upon by Mr. Tijoriwalla eppoar 
to me to be purely obiter and do not set out the ratio of that case. I haye no doubt 
that if the case of a lioensse whose license has been terminated was present to the 
minds of their Lordships, they would have considered it and dealt with it ; but since 
they were merely considering a distinction between the possegaion of a tenant paren 
over and a trespasser and emp that the tenant holding over had juri 
possession while a r never the observations were made in that context 
only and ought, in my opinion, to be read as being applicable in that context only. 
I am, therefore, not prepared to uphold the contention of Mr. Tijoriwalla that the word 
“ig” ins. 4(1)(b) of the Bombay Displaced Persons Premises Control and: Regulation 
Acti to bo interpreted in tho prosent paren tue -In my opinion the'section does 
not concern with the nature of possession at-ita inception. It concerns itself 
only with the nature of possession at the date when an order is proposed to be made 
under s. 4{7)(6), and if that possession is unauthorised, there is power in\the competent 
authority to take appropriate action. 

In my opinion, oe this petition must fail and i petition i is dismissed and 


the rule cehereet wini costs. 
Rule discharged. 


Attorneys for petitioner: Nanavati Tijoriwala & Co. H 
Attorneys for respondents: Little & Oo. Èy 


Before Mr. Justice Desai. 


KRISHNARAO NARAYANRAO CHAWATE v. SHANKAR SAHADEV 
MUNGEKAR.* 

Indian Partnership Act (IX of 1932), Secs. 69(1), 54—Indian Contract Act (IX of 1872), Sec. 27— 
Partners dissolving partnership for manufacture and sale of goods by deed of dissolution—Clause 
in deed restraining outgoing partner for specified period in specified locality from carrying on 
similar business of manufacturing and selling certain kinds of goods mamufactured by dissoloed 
Sirm—Sutt by continuing pariner against outgoing partner for breach of stipulations coniained 
in clause of deed of dissolution—Sutt whether barred under 3.61) of Indian Partnership Act 
as dissotoed firm not regisicred—Whether suit a suit to enforce a right arising from contract and 
to enforce a right conferred by Indian Partnership Act—Whether agreement contained in clause 
of deed G) dissolution Sas OSE uArearoniable-restriciions and, therefore, Olt =a cts Jor: deler- 
mining reasonableness of restraini—Consiructionm > '_ 

. The operation of s.'60(1) of the Indian Partnership Act; 1982; can only extend to any sult 
in which a partner sues his oo-partner or the ‘firm to enforce: any right arising from the 
e O ee en cena aay HEP Maven meaner te 
have conferred on partners, 

Tha sila Guutained ins. G4 ofthe Todan Partnerin Aci 100a merely lava dows anes, 
ception to the general rule contained in s. 27 of the Indian Contract Act, 1872, that all agres- 
ments in restraint of trade are void. 

The word reasonable in s. &4 of the Indian Partnership Act, 1982, means such as would 
afford a fair protection to the interest of the party concerned and not so large as to interfere 
with the interest of the public. , For determining the reasonableness of the restraint in any 
pert dulur oaae; the following testa are dodiiciblefront an analais of the leading cases on the 
subject:— 

(a) The generality of the oovenant, whether as to time or space, may render tt unreasonable; 
it is not necessarily valid because it is restricted as to time and place but may be void besanse, 
tt is not so restricted. i 


* Decided, June '39, 1954. O.C. J. Suit No. 1090 af 1950. ... 
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(6) Different degrees of protection are reasonable in different cases. 
‘ (ch. Ths senses ablences Of tha;teateistion. mnit be judged ‘by the dhanda end nature or 
the business or of its customers. 
: The- plaintiff and defendant, who, as partners, carried on a business of manufacturing 
‘ “and selling bakelite goods, particularly bakelite bottle caps and containers, dissolved their 
` partnership by a deed of dissolution, one of the clauses of which was to the following effect : 
i “The outgoing partner [defendant] shall riot for a period of three years either directly or 
indirectly and either as principal, clerk or agent, carry on or be.concemed or engaged in 
` similar business of manufacturing bakelite bottle caps and two types of containers or boxes 
bearing Nos. 9 and 10 at present manufactured by Cipra Bakelite Company within the City 
of Bombay or accept as olients or customers in such business any persons of companies or 
- firms carrying on business within the place or limits aforesaid and shall not at any time 
= ‘ hereafter interfere with or intervene in or divert or endeavour to divert any of the business 
` intended to be cairied on as aforesaid by the continuing partner [plaintiff]. ‘The plaintiff 
in a suit filed against the defendant to recover a certain amount that the defendant 
had committed breaches of the stipulations contained in the afo d clause of the deed 

, of dissolution, The defendant contended that -the plaintiff's suit which was to enforce:a 
, right arising from a contract and also to enforce a right conferred by the Indiai Partnarahip 

Act, 1982, (s. 54),,fell within the purview of s. 69({1) of the Act, and as the dissolved firm jn 

which the plaintiff and the defendant were partners was not registered, the plaintt’s suit 

was not maintainable under s. 69(1) of the Act; and that the agreement contained in the 
clause of the deed of dissolution was void and of no effect as it imposed unreasonable restric- 
tions on the defendant, and must, therefore, be held to be in restraint of trade :— 

: Held, that the, deed of dissolution did not in any way regulate the rights of the partners 
as such but was a new and independent right furnishing an entirely different cause of action 
and was, therefore, not hit by s. 6X1) of the Indian Partnership Act, 1982 ; 

that the plaintiff's cause of action was the agreement of dissolution and the right arising 
from that agreement and was not founded on the rule laid down in s. 54 of the Act; and 

that the restrictions imposed by the relevant clause in’the deed of dissolution could not, 
in the circumstances of the case, be regarded as unreasonable. 

Abdul Subkan v. Abdul Ravoof! and Bafranglal Maniram v. Anandilal Ramchandra, 
agreed with. 

Patel v. Husseinbhai* and Nordenfelt v Marim Nordenfelt Guns and Ammunition Com- 

, pany,‘ referred to. ` 

Section oo(1) of the Indian Partnership Act, 1682, enacts provisions which are express and 
mandatory and tt is the paramount duty of the judicial interpreter to give full effect to the 
language used by the law-maker. At the same time there is an equally tmportant duty on 
the Court in expounding stringent provisions like those contained in the section which 
forbid certain suits being instituted in respect of partnerships which have not been registered 
by entailing dismissal of such suits, to see that no case is brought within the enactment 

. which is not odvered by its express language or manifest intention. 

In 1946 one Krishnarao (plaintiff) and Shankar (defendant) entered into a partner- 
ship and carried ‘on business in the name of Cipra Bakelite Oo. The busines of the 
firm was to manufacture and sell bakelite goods, and particularly bakelite bottle caps 
and bakelite containers and was carried on at Rautwadi, in Mogul Lane, Mahim. 
The defendant was a working partner in that firm. On April 27, 1948, the er- 
ship: was dissolved by mu consent and a deed of dissolution was executed by the 

es. In accordance with one ofthe terms of that deed of dissolution the defendant 
was paid Rs. 16,000 in full satisfaction of his share and interest in that partnership 
and the capital, effects and goodwill of the dissolved firm. Clause 4 of the deed of 
dissolution was as follows :— 

“The outgoing partner [defendant] shall not for a period of three years either directly or 
indirectly and either as principal, ‘clerk or agent, carry on or be concerned or engaged in similar 
business of manufacturing bakelite bottle caps and two types of containers or boxes bearing 
` Nos. 9 and 10 at-present manufactured by Cipra Bakelite Company within the City of Bombay 
or accept as clients or customers in such business any persons or companies or firms carrying on 
business within the place or limits aforesaid and shall not at any time hereafter interfere with 
or intervene in or divert or endeavour to divert any of the business intended to be carried on 

as aforesaid ‘by the Continuing Partner: [First Plaintiff].” 

943] A. L R. Mad. 707. 8 (1986) 
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', One Ramkrishna, plaintiff, No. 2, joined plaintiff No. 1 as a partner in the firm of 
Cipra Bakelite Co. sometime after the dissolution of the old firm. The plaintiffs 
filed the present suit on July’ 27; 1950, against the defendant to recover a sum 
of Ra. 33,000 alleging that he had diverted the bu&mess of the firm of Cipra Bakelite 
Co. m breach of the covenant contained in ol. 4 of the deed of dissolution and that 
he had continued to solicit orders in breach of that covenant. The plaintiffs’ case 
was that soon after the dissolution of the old partnership the defendant in breach 
of the covenant contained in cl. 4 of the agreement doing the same business 
in the name of Indian Industrial Oo. and secured orders for the of bakelite bottle 
caps and bakelite containers and sometime in 1949 o the name of his business 
from Indian Industrial Company to Imperial Industrial Company. A ing to th 
plaintiffs the defendant also started doing business in the name of Imperial Industrial 
Oo. and Imperial Kamber & Oo. Those businesses were carried on by the defendant 
at Rautwadi, Shitladevi Road, Mahim. -It wasalso the plaintiffs’ case that they could 
not file any suit till July 1950 because they had no positive f to show that the 
defendant was either the sole proprietor or the partner in the three concerns. It 
was stated in the plaint that the defendant was either the sole proprietor or a part- 
ner in these three conoerns. ; 

In his written statement the defendant denied all the allegations made against him. 
He alleged that the agreament was void and of no effect as the restrictions imposed 
by ol. 4 of the deed of dissolution were unreasonable restrictions and therefore that 
part of the agreement was void being in restraint of trade and opposed to publio 
policy. On the merits his defence was that he had at no time had any concern with 
the Indian Industrial Co. which according to him was a business started by his brother 
Digamber originally in partnership with one Mohan Raut. Mohan retired from that 
firm after a few months and thereafter Digamber continued to carry on that business 
all along and was the sole proprietor of the same. The defendant admitted that tho 
name of Indian Industrial Co. was changed into Imperial Industrial Co. but said that 
that was not done by him but by Digamber and it was Digamber who was ing on 
business in the name of Imperiel Industrial Oo. as the sole proprietor of the . 
The defendant admitted that he had been carrying on business in the name of Im- 
pee Ere E but said that he had done that business openly and to the ' 

owledge of plaintiff No. 1. The defendant further stated that the business done 
by him in the name of Imperial Kamber & Oo. was only of manufacturing safety 
razors, shaving brush handles and such types of containers as were not mentioned in 

ol. 4 of the deed of dissolution. 


P. M. Purandare, with S. V. Gupte, for the pleintifis. 
R. Jehmalani, with B. T. Sadhwani, for the defendant. 


Dzsar J. [His Lordship, after narrating the facts and dealing with the evidence 
in the oœ. se, proceeded] :—I now pass to the legal contention which was preesed before 
me st the outset of the hearing of this case by Mr. Jethmalani, learned counsel - 
for the de nt. The contention was that the suit was not maintainable as the 
dissolved firm of Cipra Bakelite Oo. in which plaintiff No. 1 and the defendant were 
partners had not been registered under the Partnership Act. The argument was that 
this was a suit substantially by plaintiff No. ye wee boas are een 
from a contract and also to enforce a right conferred by the Partnership Act and fi 
within the purview of s. 69(7) of.that Act which is as follows : 

' “60.(1) No suit to enforce a right arising from a contract or conferred by this Act shall be 
instituted in any Court by or on behalf.of any person being as a partner in a firm against the firm 
or any person alleged to be or to have been a partner in the firm unless the firm is registered and 
the person suing is or has been shown in the Register of Firms as a partner in the firm.” 

It was then said that the exception contained in the first part of sub-s. 3(a) of that 
section which rendered the provisions of sub-s.(1) inapplicable to suits for enforcement 
of any right to sue for the dissolution of the firm or for accounts of a dissolved firm 
had no bearing'on the present case. Therefore, so it was argued, this suit must fail. 
Now, there is no'doubt that this case does not fall under any exception laid down in 
sub-s.(8) of thatsection. The question yet remains whether the agreement beforg me 
is hit by the provisions of sub-s.(7). I have bdéan asked by learned ccunsel to sub- 
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soribe to the proposition which. was boldly and baldly thus stated: An agreement 
between pertners of a dissolved firm or between partners in anticipation of dissolution 
of the firm, whereby a partner intending to continue the business on his own account 
agrees to take over the game on ‘certain aA doe ey is not enforceable unless the firm 
had been registered. ` The ent by which this proposition was sought to be sus- 
tained was that a suit to enforce any stipulation of such a nature was a suit by a 
partner to enforce a right arising from a contract or to enforce a right conferred by 
the Partnership Act.. My decision here must rest on a neat question of construction 
of sub-s.(Z) of 8. 69. I have read and re-read that sub-section in the light of principles 
governing such cases arid the irresistible conclusion seems tc me to be that its opera- 
tion can only extend to any suitin which a partner sues his: oo-partner or the firm to 
enforce any right arising from the contract between the ers as 6uch or to enforce 
any right which the Aot can be said to have confi on partners. The contract 
between them would be the contract of aera regulating their righta and obli 
tions inter se. Ordinarily the rights, duties and obligations of partners are se 
ascertained from the ent of partnership entered into by them sinoe the agree- 
ment is the very fo tion of the relationship. It is also open to partners, if all of 
them agree, to vary from time to time any arrangement regulating their mutual rights 
and obligations. Now, therights and obligations arisihg from their relation are regulat- 
ed primarily by the express contract between the partners, so far as the express 
contract extends and continues in force ; and when there is no express contract or 
the express contract does not reach to all those rights and obligations, they are en- 
forced if any implied agreement is established. The implied agreement may be in- 
ferred from the course of dealings between the partmers. Section 11 of the Act in 
terms lays down that the contract of partnership may be express or may be implied 
by a course of dealing. ‘The law allows an ent between partners to be made. 
and varied from time to time, formally or informally, on all matters affecting their 
righta and obligations to one another. All these would be “rights arising from a 
contract” as envisaged by that expression in sub-s.(Z) of.s. 69. 

. The Act also confers various rights on partners. The contract between partners. 
at times does not reach to all the rights and obligations which should normally. 
‘exist in case of partners and such rights are, therefore, in terms recognized and con- 
ferred by the Act. Some inst&nces of these rights are to be found in aa. 12 and 13 of 
the Act, which relate to the conduot of the business and the mutual rights and Habi- 
lities of Pon These righta are often of importance when determining the re- 
lation o ers inter se. Of course, they are subject to contract between the 
pomme t ie, they regulate the relation in so far as they are not varied or negatived 

y express agreement or course of dealing amounting`to an implied agreement. An 
examination of the provisions of the Act shows that thare area number of provisions 
which recognise and confer rights most of which may be regulated and some of which 
cannot be regulated by the contractof the partners themselves. Thus, for instance, 
there is the right of a partner, recognised by s. 10 to claim indemnity for any loss 
caused to the by any fraud by the other partner or partners in the conduot of the 
business. Another instance of this, but of a different kind, is the right of a partner 
to claim interest on advances made by him to the firm which is recognised in 8. 18(d): 
These and similar righta are envisaged by the expression “rights conferred by this- 
Act” to be found in the first part of sub-s. (1) of s. 69... dea. 

Learned counsel for the defendant argued that the “contract”? to which the first 

part of sub-s.(Z) of s. 69 applies would molude any contract between pertners who Í 
were at the time oe ee ed es ca 
to be partners if the contract is in respect of any matter arising out of the relationship 
of partners. Reliance was placed on Patel v. Husseinbhas' where Sir John Beaumont Á 
expressed, the view that this sub-section covers a suit by a partner suing in 
of a right veæsted in him or acquired by him as a partner in a firm and that it is no i, 
easential that the firm should be in actual existence at the date when the suit z 
instituted. .I am in respectful agreement with the view expreased ‘by the learned / 
Chief .Justioé in the decision relied on in support of this proposition. In that case 
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the plaintiff and the defendant had been partners with equal shares. The partner- 
ship was dissolved in August 1934. ‘The accounts were made up and the defendant 
paid the plaintiff a sum of Re. 600 on account of income-tax which it was estimated 
the firm would be liablé to pay. ‘ Subsequently an assessment of Ra. 3,400 was made 
against the tiff on account of the firm for the year ending March 1934. Plaintiff 
paid the whole amount and sued the defendant for half the amount, giving credit , 
for the sum of Rs. 600 already paid by him to the plaintiff. The firm was not re- 
gistered and the plea of absence of registration was upheld as on the facts of the case 
the plaintiffs cause of action was and could have est only based on the original 
contract creating the relationship of partners and not on any new agreement to pay 
half the amount of income-tax which might have furnished an independent cause of 
action. I do not see how that decision or the observations relied on advance the 
defendant’s case. Now, the right which plaintiff No. 1 seeks to enforce is not a right 
vested in him or aoquired by him as a partner in a firm but a, right aoquired by him 
under a-distinct subsequent agreement. This agreement does not in any way regu- 
late the rights of partners as such i.e, it does not in any way regulate their actual 
rights and obligations as partners, but is on the con a new and independent right 
furnishing an entirely: different cause of action. ether such an agreement’ is 
arrived at in anticipation of dissolution of the firm or after dissolution of the firm does 
not affect the question. 

The section enacts provisions which are express and mandatory and it is the para- 
Mone duly Of the feist IREE eote to pire full Aiet to the levaruage aaod to to 
law-maker. At the same time there is an equally important duty on the Court in 
expounding shieg nd provisions like those contained in the present section which for- 
bid certain suits being instituted in respect of partnerships which have not been re- 
zistered by entailing dismissal of such suita, to see that no case is brought within the 
enactment which is not covered by its exprees language or manifest intention. Now, 
the mischief primarily intended to be prevented by the mandatory provisions of s. 69 
theha d aa anh diticalig (Such third paba deine Ghee Ae eee eb 
jected in the matter of proving aa to who were the persons carrying on the business 


- of that firm as partners. As to the provisions affecting partners themselves it seems 


clear that the main object and intention of the Legislature was to prevent a partner 
from enforcing his claims against his fellow partners if the firm was not registered and 
to compel in such a case dissolution of the firm by laying down that the Court will 


entertain suits between partners relating to the. partn matee uly wire 
dissolution and account and winding up of the affairs of the ht or where 
socount and winding up of the affairs o aivaleesdy dinsalved ira eon t. In case 


of an enactment of this nature it is reasonable to e that the Legislature would not 
leave its intention to be gathered by mere doubtful inferences or from vague words 
‘but would express it in words of sufficient clarity and comprehensivenees. I 
am, therefore, unable to see how it can be said that the intention of the Legislature 
-was to bring within the purview of sub-s.(1) any suit of the nature before me. 

It was next argued that in any case the right which the plaintiffs seek to enforce is 
one expressly conferred by the Partnership Act. Reference was made to sB. 54 of the 
‘Partnership Act which is as follows :— 

“Partners may, upon or in anticipation of the dissolution of the firm, make an agreement 
that some or all of them will not carry on a business similar to that of the firm within a specified 
-period or within specified local limits; and notwithstanding anything contained in section 27 
of the Indian Contract Act, 1872, such agreement shall be valid if the restrictions imposed are 
Teaspnable.” 

It was strongly urged that but for this provision the plaintiffs would not have had 
the right to enforce the stipulations in question. The argument, presented with 
ingenuity and ability, was that plaintiff No. 1 is in the position of a partner suing an 
ex-partner in the firm and seeks relief in respect of a cause of action based on a right 
conferred by s. 54 of the Act. It was said that the plaintiffs must of necessity rely 
on that section if they are to suoceed in their contention that they have a right to 
enforce the stipulations under consideration. ‘I am unable to acquiesce in this reason- 
ing. The rule contained in s. 54 merely lays down an exception to the general.rule 
contained in s: 27 of the Contract Act that all agreements m restraint of trade are 
L. B.—o8 
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voce It is true that the plaintiffs have to rely on the rule laid down in s. 54 of ths 
Act, but that is not in support of any part of their cause of action but in 
kirk oe | only to meet the contention that the ment contained in these stipuls- 
tions is void as being contrary to public polioya “This in my opinion is quite a differen 
matter. It is hard to see how it can be said that the plaintiffs’ cause of action & 
founded 'on the rule laid down in s. 54. Their cause of action is the agreement cf 
dissolution and the right arising from that agreement. Tho media upon which ths 
pan laintiffs seek relief is not that rule. The cause of action of a plaintiff in any sub 
no relation whatever to the defence which may be set up by the defendant. 
In my ju ent, therefore, it cannot be said that this is a suit to enforce a righ: 
conferred by the Partnership Act. 

It is also possible to view the matter by considering whether this is a suit by = 
person suing as a pariner. It frequently happens that upon or after a dissolution af 
partnership or upon retirement of a partner some agreement as to the adjustment a 
settlement of accounts between the parties or some other matters relating to partner- 


` ghip is entered into by the partners. In a case of this nature, where the partnership 


h 


was not registered and a suit is filed, the plea is often raised that the suit is not main- 
tainable by virtue of the ban imposed by s. 69. The usual type of case under this 
head is where a partner sues his other partner or partners to recover the amouns 
of the settled accounts. A claim of this nature although it is by a person who was a 
partner and to enforce a claim arising from a contract cannot be regarded as something 
which he seeks to enforce as a partner. It would not be on the footing of the rels- 
tionship of partners. The cause of action in such a case cannot be said to be based on 
the contract which created or regulated the original partnership, i.e. the relationshin 
which had subsisted between them, but upon a contract putting an end to that re- 
lationship and giving rise to a distinct and independent cause of action. 

Mr. Purandare, learned counsel for the plaintiffs, has relied on a decision of ths 
Madras High Court, Abdul Subhan v. ‘Abdul Ravooft. In that case there was an 
agreement arrived at between two partners after dissolution, and a contemporaneors 
taking of account. One of the partners agreed to pay a stated amount to the other. 
The partnership was not registered. A suit brought on that agreement to recover ths 
amount therem mentioned was held maintainable. Another decision relied on by 
learned counsel for the plaintiffs was Bajranglal Maniram v. Anandilal Ramchandra’. 
The facta of that case were similar to the facta of the Madras case except that in ths 
case the amount agreed paa as payable by the plaintiff to the defendant on dissolw- 
tion was to be paid to a third in discharge of the defendant’s liability to that 
third party. It was held that the agreement afforded a fresh cause of action based on 
a new contract, and, therefore, the suit was maintainable. I am im agreement with 
the view, expressed in both these cases, that such an agreement between partners 
upon or after dissolution would afford a new and distinct cause of action on which a 
suit may be brought and that such a suit would not fall within the purview of sub-s.(1) 
of 8. 69 of the Partnership Act. ' 

There remains for consideration one more point urged before me by learned counsel 
for the defendant. It was ed that the agreement contained in cl. 4 of the deed 
of dissolution was void And of 1 effect asitimposed unreasonable restrictions on ths 
defendant, and must, therefore, be held to be in restraint of trade. Now, s. 54 of ths 
Partnership Act in terms exempts such an agreement from the operation of the ru 
which renders ®n agreement in restraint of trade as void under our law provided ths 
restrictions imposed are reasonable. 


Section 27 of the Indian Contract Act in broad and comprehensive terms lays dowa 


ik 


the rule that every agreement by whioh any person is retrained from exercising a 2N 


lawful trade or busmess of any kind, is, to that extent, void. Section 54 of ths 


Partnership Act recognises one of the necessary exceptions to that general rule and È ` 


is competent to partners upon or in anticipation of the dissolution of the firm to maka 
an agreement that some or all of them will not carry on a business similar to that 
of the firm within a specified period or within ifled local limits so long as ths 
restrictions imposed are reasonable. Since the ision of the House of Lords in 


1 [1942] A. L R. Mad. 707. 2 [1046] A. L R. Nag. 12%. 
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Nordenfelt v. Maxim Nordenfelt Guns and Ammunition Com it has been held 
by Courts both in England and in India that the word “reasonable” in such context 
means such as would afford a fair protection to the interest of the party concerned 
and not so large as to interfere with the interest of the publio. 

It is obviously impossible to formulate any abstract rules for determining the 
reasonableness of the restraint in any particular cage, but the following tests are 
deducible from an analysis of the leading cases on the subject :— 

(a) The generality of the covenant, whether as to time or space, may render it 
unreasonable ; it is not necessarily valid because it is restricted as to time and place 
but may be void because it is not so restricted. Pars 

(6) Different of protection are reasonable in different cases. 

(c) The reasonableness of the restriction must be judged by the character and 
nature of the business or of its customers. 

Now, in the case before me the restrictions imposed under ol. 4 are to operate for a 
period of three years and only in the city of Bombay.’ Therefore, there was nothing 
there which may be said to be an unreasoriable restriction having regard to the 
character and nature of the business and of its customers. Then, it was said that the 
defendant was being prevented either directly or indirectly and either as principal, 
clerk or agent from being concerned or in a similar business of manvfactur- 
ing bakelite bottle caps and containers. It was said that the defendant was not free 
even to serve 88 & in any firm ing on similar business. I do not think that 
the alsuee read) aa a hele has theveitect of proved ing the defendant from bona fide 
serving as & clerk or working as an agent of any rival The words ‘concerned or 
engaged in’ read in their context seem to me to be intended only to prevent the de- 
fendant from himself conducting or carrying on any rival busineæ in the type of 
goods mentioned-in the clause, under the guise of being designated a clerk or an agent. 
The restriction, in my judgment, did not reach to any bona fide employment which 
the defendant might have felt compelled to seek with a rival firm as long as he did not 
under the cloak of such employment himself in conducting or carrying on any 
business in the type of goods mentioned in the clause in the City of Bombay for a 
period of 3 years. I do not, therefore, think that the restrictions imposed by ol. 4 
of the deed of dissolution can be regarded as unreasonable. Again, it has to be noted 
that the defendant was not being restrained from being concerned or engaged in any 
business of manufacturing bakelite articles other than bottle caps and containers. 
The restriction operated only ‘in respect of bottle capa and containers or boxes of 
OB-9 and CB-10 types of the capacity of six ounces and two ounces ag pete 
which were manufactured by the dissolved firm. It was left open to the defendant 
to manufacture any bakelite goods of any other type or kind. The restrictions im- 
posed by cl. 4 appear to me to be reasonable. 

Tt was finally argued that the words at the end of ol. 4 did not restrict the operation . 
of the stipúlation to the period of three years mentioned in the beginning of the clause 
but operated for all time. By those words the defendant agreed not to interfere 
with or intervene in or divert or endeavour to divert of the business intended to 
be carried on by plaintiff No. 1, in the manner y stated in the agreement. 
It was strongly urged before me that in any event this part of the agreement should 
be held to be void as im i ee ee 
' Learned counsel for the plaintiffs has drawn my attention to a Form of a o 
Diseolution on retirement of a from Butterworth’s Enoyclopoedia of Pre- 
cedente, (2nd edn.), p. 522, in which there appears a clause in almost similar terms. 
Ido not, however, intend to express any opinion in this case as to whether these words 
impose any restrictions which are unreasonable or otherwise, because it is not neces- 
sary for me to do so. The relief sought by the plaintiffs in their plaint by way of 
injunction is asked for in prayer (e) of the plaint and there they have sought to restrain 
the defendant from acting in any manner contrary to ol. 4 for a period of three years 
and that period of three years commencing from April 27, 1948, has already expired. 
The amount of damages of Rs. 33,000 which isthe principal relief claimed by the 
plaintiffs as damages in the suit is confined to the covenant contained in the earlier 
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part of cl. 4 of the deed of dissolution. Therefore, asI have already observed, it is. 
not necessary to consider this aspect of the case. It was also said that if the last part 
of ol. 4 was void as being in restraint of trade the whole of ol. 4 would be void. Ido 
not think this argument is tenable because they are te and severable covenants. 
For all these reasons the présent contention Past fL 

' The conclusion I have reached is that the defendant has committed a breach of the 
covenant contained in ol. 4 of the deed of dissolution. Hoe has been concerned and 
engaged in carrying on business of manufacturing bakelite bottle caps and containers 
of oertain types which he was not entitled todo. Hehas, therefore, rendered himself 
liable to compensate the plaints: for oe breach of that covenant, i 


i Mini Eai to One 


- Attorneys for tiffs: Solomon & Oo. 
' ‘Attorneys for dant:' B. Amin & Co. > 


FULL BENCH—CRIMINAL, REFERENCE. 


“Before the How'bls Mr. M. C. Chagla, Chief Justice, Mr. Justice Diatt and Mr. Justice Shah. 
‘THE STATE v. SAHEBRAO GOVINDRAO JADHAV.* 


Indian Penal Cods (Act XLV of 1860), See. 409—Criminal Procedure Code {4d V of 1898)— 
Prevention of Corruption Aot (II of 1947), Soca. 5(1)(e), (2), (4) ; 6(1); 7—Criminal Law Amend- 
ment Act (XLVI of 1952), Secs. 6, 7, 10 Public seroant committing offence of criminal breach 

. of trust—Whether such pubWe servant oan be prosecuted according to procewre laid down in 
Criminal Procedure Code. 

~ TE is open to the State to prosecute a public servant under s. 409 of the Indian Penal Code, 
1660, according to the procedure laid down in the Criminal Procedure Code, 1898, notwith- 
standing the special provisions contained in the Prevention of Carer 1947, and 
the Criminal Law Amendment Act, 1982. 


Onu Sahebrao (accused) io mar a aah at Kanadaa a aA 
a armel a 444 towards Tagai dues. The accused instead. of crediting the 
amount in the Government Treasury dishonestly misappropriated it and thereby 
committed an offence of criminal breach of trust punishable under s. 409 of the Indian 
Penal Code. A complaint was lodged against the accused and the trying istrate 
framed the charge against him under 8. 409 of the Indian Penal Code. At the trial 
the Magistrate’s attention was drawn to s. 10, of the Criminal Law Amendment Act, 
1952, and he, therefore, transferred the case to the Court of the Additional Special 
Judge, Poona, holding that he had no jurisdiction to ‘try the case as a cumulative 
t of the provisions. of s. 5 of the Prevention of Corruption Act, 1947, read with 
sa. 6, 7, and 10 of the Criminal Law Amendment Act, 1952. , Ten other oases 5 
other accused were also, transferred to the Court of the’ Additional Special 
Poona, by Magistrates at Poona, as the Magistrates came to the conclusion that rina 
the accused in those oases were charged under s. 409 of the Indian Penal Code; they 
had no jurisdiction to hear the cases as the offence fell under s. 5(1)(¢) which is puni- 
shable under s. 5(2) of the Prevention of tion Act. They also held that in 
view of s. 10 of the cane Law Amendment A they | pad no jurisdiction to hear 
the cages. a 
The Additional Special Talie; Boon: made references N 7 to 17 of 1954) to 
the Eigh Goiri for quacking the orders paeted by the Maiek stes traneferring the 
cases to his Odurt, stating im his. order of. reference, as follows 
ies ~-T'find that the learned Magistrates have not taken into consideration tho effeat.of rub- 
*Decided, July 14, 1964. Crimihal 'Re- Spécial Judge, Poona (with Criminal Refe- 
forefice No. 7 of 1954 (with Criminal Refi erences rence No. UGA osa. tade by the Samani 
Nos. 8 to 17 of 1954) made by the Additional’ Judge, Thana). 
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bs (2) 08 #6 wiilelt-was annatod when the: Prevention of Caraution Act was amended: This sub- 
section reads as follows :— 

“The provisions of this section shall be in addition to, and not in derogation of, any other 
law for the time being in force, and nothing contained herein shall exempt any publio servant 
from any proceeding which might, apart from this section, be instituted against him.’ 

In face of this amendment, it cannot be argued that the operation of Act IL of 1947 would, 
in the case of a public servant, exclude the operation of s. 409 of the Indian Penal Code. It is 
true that the Special Act provides for certain rights to which an accused is not otherwise entitled, 
but the amended sub-section quoted above makes it abundantly clear that the prosecution can 
elect to charge the publio'servant either under the ordinary provisions of the Indian Penal Code 
or under the provisions of s. 5 of Act TI of 1947. The discretion is thus left with the State or 
the prosecution to decide whether the accused should be prosecuted under the Special Act or 
under the ordinary law of the land. The discretion being thus vested in the State to choose the 
Act under which an accused person whose case is covered both by the provisions of the Penal 
Code and the Special Act should be prosecuted, it is not, in my humble opinion, necessary for 
the Magistrate to decide whether the accused ought to have been ocharge-aheeted under a parti- 
cular section of the Special Act or not. In all these cases, the accused were challenged before 
the learned Magistrates under s. 409 of the Indian Penal Code and as such, I think, the learned 
Magistrates have erred in holding that in view of the decision of Yeskwant Chavan v. The State, 
they had no jurisdiction to hear the cases... .I am personally of the view that in view of the 
amended sub-s. (4) to s. 5 of the Prevention of Corruption Act, it is for the prosecution to dedide 
whether the act alleged against the accused is of such a grave and serious nature that he should 
be prosecuted under s. 8(1) (e) read with s. 5(2) of the Prevention of Corruption Act. In most 
of these cases the Government servants are petty officers who are prosecuted for committing 
breach of trust for petty emounts in a single act. In such cases it is, in my humble opinion, not 
necessary for the prosecution to have reooursé to the special Act, vix. the Prevention of Corruption 
Ast. The accused person oan be adequately dealt with under s. 409 of the Indian Penal Code. 
The amended sub-s. (£) to 0.5 gives the discretion to the prosecution to decide under what 
section the accused should be-prosecuted. Iam, therefore, of opinion that if once the prosecution 
decides to prosecute the accused under the ordinary law and if under that law no sanction to 
prosecute the accused is necessary, then it cannot.be said that the prosecution has taken recourse 
to theordinary provialopa óf law witli 'a:view to cvado:tho reqaitemants of Both Proventon 
of Corruption Act.” 

‘These references were heard with refarencé No. 46 of 1954, made by the Additional 
Sessions Judge, Thana, in which the facta were aa follows :— 

One Gurunath-(accused), who was a talats at collected Re. 652, whisk wens 
dne to the State from various ms, and i of depositing this amount in the 
Sub-Treasury, misappropriated it and altered some-of the entriea-in the counter-foil 
receipts and falsified the accounts. The trying Magistrate -framed a charge against 
the accused under as. 409, 465 and 477-A of the Indian Penal Code. The Magistrate 
passed an order committing the accused to the Court of Sesion, Thana, - .to stand his 
trial for the offences under as. 409, 465 and 477-A of the Indian Penal Code. 

The Additional Seasions Judge, Thana, made this reference to the High Oourt for 
quashing the committal order passed by the Magistrate, observing, in his order of 
reference, a8 follows :— 

In the present case, the accused is alleged to have committed mainly the offence under 
s. 409, namely, criminal breach of trast by a public servant; and during the oourse of the same 
transaction, he is alleged to have committed forgery and falsification of accounts, and, therefore, 
the offence under s. 409, whichis also an offence under s. 5(1Xc) of Corruption Act, and which 
is punishable under sub-s. (3) of s. 5 of that Act, is exolusively triable by a Special Judge, Thana. 
Though the offence of criminal breach of trust by government servant under s. 409 is alleged to 
have been committed between December 26, 1949, and June 26, 1950, yet the accused was 
arrested on July 29, 1952, and was charge-sheeted on the same day before the learned Magistrate, 
| who took cognixance of the seme on July 80, 1952: The Criminal Law Amendment Act, 1983, 
| came in force on July 28, 1953, and, ‘therefore, on that day, tlie offence was exclusively triable 
by the Special Judge, Thana, and the learned Magistrate had no jurisdiction to entertain the 
` committal proceedings. Moreover, when the learned Magistrate passed the opmmittal, order 
on January 7, 1952, this case, whioh is triable by a Special Judge under s. 7 of the Criminal Law 
Amendment Act, was pending before the learned Magistrate, and under s. 10 of the Criminal 
Law, Amendment Act, the learned Magistrate ought to have forwarded the case for trigl tg the 
Specia} Judge, Thana, It is pertinent to note that under s. 5 òf the Criminal Law Amendment 
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Act, every case, where the offence is punishable under s. 5, sub-#. (2), of the Prevention of Cor- 
ruption Act, a Magistrate shall, without making eny further enquiry, send the case for trial to 
the Court of the Special Judge, appointed under the Criminal Law Amendment Act, 1952. The 
word ‘punishable’ is very significant, inasmuch as, when the prosecution alleges that accused, 
as a public servant, has committed criminal breach of trust, the offence becomes punishable 
under. &(2) of the Prevention of Corruption Act, and such offence oan be exclusively tried by 
the Special Judge alone. Thus, in my view, the learned Magistrate has no jurisdiction to hold 
preliminary enquiry, or to commit the case to the Sessions.” 

a Were heard Dye: Fall betchioymapneet/et Chegle C0 9200 Out and 
Shah JJ. 


H. M. Ohoksi, Government Pleader, for the State. 
N. D. Dange, for the accused in Crim. Ref. No. 14 of 1954. 


CHacta 0. J. References Nos. 7 to 17 have been made to us by the learned Ad- 
ditional Special Judge, Poona, and the learned Additional Special Judge has taken 
the view in these references that the order of the learned Magistrate holding that he 
had no jurisdiction to try a case where a publio servant was charged under s. 409, 
Indian Penal Code, was not a proper order and it should be set aside and the case should 
be referred back to the learned Magistrate for trial, We have also a reference made 
by the learned Additional Sessions Judge, Thana, where he has taken the view that a 
committal order passed by the Magistrate is without jurisdiction and it should be 
quashed inasmuch as the istrate has dealt with a case against a public servant 
under s. 409 when he had no jurisdiction to do so. 
~ The question that arises on these references is whether in view of Act II of 1947, 
the Prevention of Corruption Act, 1947, and the Criminal Law Amendment Act, 
XLVI of 1952, it is open to the State to prosecute a public servant under s. 409 ao- 
cording to the Biot: Se laid down in the Criminal Procedure Code, or whether the 

tion can only be instituted and conducted in the manner laid down in Act II 
of 1947 and Act XLVI of 1952. Now, Act II of 1947 was passed for the specific 
purpose of preventing corruption and s. 5 deals with the commission of cartain kind 
of offences by a public servant, and sub-s.(Z)(c) of that section provides that if he 
dishonestly or fraudulently misappropriates or otherwise converte for his own use 
any property entrusted to him or under his control as a public servant or allows any 
other person so to do, it would be an offence falling under that section. Sub-section 
(2) of that section provides for punishment of offences falling under s. 5(7) and the 
punishment provided is imprisonment for a term which may extend to seven years, 
or with fine, or with both. Section 6 deals with the manner in which offences under 
this Act are to be inv ted, and s. 6(1) requires a sanction with regard to the cogni- 
zanoe of offences punishable under s. 161 or 165 of the Indian Penal Code or under gub- 
8. (2) of s. 5 of this Aot. Section 7 makes a n charged with an offence punishable 
under s. 161 or 165 or 165A of the Indian Penal Code or sub-s.(2) of s. 5 of this Act 
& competent witness for the defence. The Criminal Law Amendment Act created 
certain new offences and s. 6 provided for the appointment of special Judges and 
B. 7 made certain offences silly abla by these special Judges, and among the 
offences are the offences which fall under s. 5(2) of the Prevention of Corruption Act. 
Section 10 provides that all oases triable by a special Judge under s. 7, which imme- 
diately before the commencement of this Act were pending before any Magistrate 
shall, on such commencement, be forwarded for trial to the Special Judge haying 
jurisdiction over such cases ; and the view taken by the istrate in the references 
made by the Additional Special Judge at Poona and the itional Sessions Judge, 
Thana, is that inasmuch as the offence with which the public servants were charged 
in these various cases fell within the definition of s. §(Z)(c), the only Court which could 
try them was the Court of a Special Judge appointed under the Criminal Law Amend- 
ment Act and these offences could only be tried after the requisite sanction was ob- 
tained. It is true that an offence which falls under s. 409 of the Indian Penal Code 
would also fall under the offence enumerated in s. 5(1)(c), but the question that we 
have to consider is whether with to public servanta the Legislature has abrogat- 
ed the provisions of s. 409, Indian Code, and has provided that a publio servant 
Sorani teng at affenne under A 400 can only be proceeded apaineh wider the Proven: 
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tion of Corruption Act and the Criminal Law Amendment Act. In other worde, 
could it be said, reading these two statutes which have been recently that the 
proceedings under the Criminal Procedure Code are no longer a le to the State 
when it wishes to proceed against a public servant for an offence alleged’to have been 
committed tinder s. 409, Indian’ Penal Code ? In our opinion, the very short and 

answer to this question is supplied by the Legislature itself. The Punjab 

Court at one time took the view that the provisions of s. 409 quae a public 
servant were superseded by the Prevention of Corruption Act and in order to rebut 
this view the Legislature amended the Prevention of Corruption Act and by Act LIX 
of 1952 enacted sub-s.(4) of 8. 5, and when we turn to that sub-section it provides : 

“The provistons of this section shall be in addition to, and not in derogation of, any other 

law for the time being in force, and nothing contained Herein shall exempt any public servant 
from any proceeding which might, apart from this section, be instituted against him,” 
Therefore, it is clear that. the provisions of s. 5 do not derogate from any other pro- 
vision of law. They do not te from the provisions of s. 409 or the Oriminal 
Procedure Oode with regard to that section. It is equally clear that the specis! pro- 
cedure set up under the Prevention of Corruption Act does not entitle a public ser- 
vant to insist that the only proceeding which could be instituted against him must be 
under the ial’ Act and not under the Criminal Procedure Code. Therefore, the 
Courts would have jurisdiction as they had before to proceed against a public ser- 
vant under s. 409 according to the procedure laid down under the Criminal Procedure 
Code notwithstanding the provisions contained i in the Prevention of Oorrup- 
tion Act and the Oriminal Law Amendment Act. 

One attention hasibean drawn by the Government Pleader to a series of decisions 
of this Court, both of division benches and of single Judges, where a contrary view 
has been taken. Ordinarily it would have been our duty to consider these judgments 
and to inquire how those decisions were arrived at, but fortunately it is not 
neoossary to do so in this oase becanso it is cloar that these decisions were arrived at 
without the attention of the learned Judges being drawn to the provisions of s. 5(4). 
Tf those decisions had considered the provisions of 8. B(A aad kal Conia loa sontiary 
conclusion, then undoubtedly it would have been our duty to overrule those decisions 
if we took a contrary view. But inasmuch as those decisions have been arrived at 
without consideration of s. 5(4), in our ion it is unnecessary to consider those 
decisions. Our decision is based on s. 5(4) as in our ion the only possible view 
that could be taken in view of the clear language used aed by the Legislature is that the 
ordiaaey Gonta of the Tand: Have jerGdiotion to peocedd cqaiust k Dahlis aarvant/in 
ee or nee E eer eee, 409 of the Indian Penal 


We, therefore, scoept the references.made by the learned'Additional Sessions Judge, 
Poona, and quash the orders by the learned Magistrate in each of these cases, 
and we direct that the cases be sent back to the learned Magistrate with a.direction 
that he should deal with them according to law. . 

With regard to Reference No. 46 of 1054, We Foc cy Mieeet renee ad we conten 
the order of committal passed by the learned Magistrato. 
toy i Ordais ticsnittnity. 
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-Before Mr. Justice Desci. 
SADASHIV GOVIND SAMANT v. SHEDURAM SUKHDEYV.* 
Uieil Proosdurs Code (Act V of 1908), 0. XXXVII, r. 5(8), O. XXI, r. 43—Cown’s order for 
; provistonat atiachineni of goods before judgmani—Order served upon pariy—Payment of. seourity 
by such party under protest—Order for atiachnent before judgment set aside in appeal—hat 
` by party for darnages for wrongful attachment of goods—Whether mers procuring of order’ of 


a oust for wrongful aitachmeni—T'ests to bej applied in case where abuse of process af Court alleged 
SINE a hyaioal conta skatha: Aocessary “OD: congtitute: ORE stirra wiihón:: O. XXT, f 4, 
of Code. 
In ʻa case for maliciously procuring an attachment before judgment the plaintiff has to 
allege and prove. case similar mutatis mutandis to a oase for malicious prosecution., 'The 

, essential requirements of such action are that malice and sbsance of reasonable and. probable 

cause must be shown. It differs, however, from maHcious prosecution in that the gist of it 
is special damage. Where those elements are presant, the action must succeed. It must be 
shown by the plaintiff that the defendant wrongfully and maliciously: procured an order 
of attachment before judgment and the process of the Court was applied in’ pursuance of 
that order. He must show that the order was obtained irregularly. As & general rule he 
must got the ordar set aside and then proceéd by way of æ suit to establish that there was an 
abuse of process of civil law. ` 

A mare procuring of an order of attachment in a suit does not by iteelf afford `a’ cause of 
action for damages far wrongful attachment. A mere showing by a bailiff of the Court of the 
order of attachment before judgmens to the party whose goods were sought to be attached 
Ís not suficient to complete that party’s onus of action in a suit for damages for malicious 

vr ardeo at thie pronee of ii Oodi The order should have been actually served. “ 

- : Kedarnath v. Biharilal,! distinguished. - aS 
‘ Te teati ba applied ina cane wharé dt in allogedl thiab thore, wos: abos oF tha Grose of 
. . the Court is, was the process of the Court in fact applied ? The test is not to ascertain whether 
: Mee hs ee eee eee 

= Cues pawns ‘in. fact applied. 

- Bamg Ayyar v..Govinds Pilla® and Nioholas v. Sioarama Ayyar’, referrdd to. } : 
_« Physical contact is not to constitute actual seixure within the meaning of 
O. XXI, r. 48, of the Civil Proceduro Gode, 1908. Se Oe eee ane 
can be implied from the facts and circumstances of the case. Sia Par 

i g Multan Chand Kanyalal v. Bank of Madras‘ and Grainger v. Hill, referred to. 

‘Ona Sadashiv (plaintiff) was the sole proprietor of a busines carried on by him 
at Dadar, Bombay, in the name of Samant Brothers.. Bhediaram (dafandanty carried 
on business of purchase and sale of butter at Dhulia in the name of Sheduram Sukh- 
dey. Prior to September 1946, there were business dealings between the plaintiff's 
firm and the defendant’s firm as the plaintiff used to purchase butter from the 
defendant, and a running account subsisted: between the parties in respect of those 
dealings. On Septaniber 16, 1046, the defendant filed a suit against the plaintiff, 
in the Court of the Civil Judge, Senior Division, Dhulia, being suit No. 406 of 1946, 
inter alia for réoovery of a sum of over nineteen thousand rupees alleged to be due to 
the defendant from the plaintiff and some other persons. On the same day the 
defendant made an a ee ee ee ee Pe ey ot ema r ate lanen 
before judgment of the goods belonging to ee eee of the plaintiff at 
Dadar on the ground that with æ view to defeat and delay the satisfaction of the 
decree that may be against him in the said suit the plaintiff was about to 
Se aia moy able ee Mat ane The affidavit was substan- 
tially in the same terms as the application. In the application the defendant stated 
that the plaintiff did not possess any immoveable property. He also went on to ssy 
that the goods in the plaintiffs shop were worth about Re. 12,000 and that “the 
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defendant had abruptly suspended the dealings with the plaintiff from 1st May, 1946, 
after raising false disputes and dishonestly withholding large amounts due by the 
defendant to the plaintiff.” He went on to state that he had drawn hundis on the 
plaintiff but the same were returned without SEE ae eT Then he went on to 
make some serious allegations against the o alleged that the plaintiff 
was heavily indebted to other moneylenders Toate) ) and with a view to defeat the 
decree that ma be passed in his favour the plaintiff was about to fraudulently 

of the moveable: roperties lying in his shop at Dadar. Then he stated that he had 
reliably come to Eor that with the intent that the amount of the decree may not be 
realised and ta create obstacles in the way of the defendant executing the decree the 
Laer age cy the name of his shop. He proceeded to state that the 
munim of the tu ab Caliaguon was openly saying that in no event the amount 
due to the snc? Cou be cle a © be eel Then he went on in that 
application to ask for.a conditional order of attachment before judgment. Relying 
on the affidavit.made by the defendant in that application, the Dhulia Court made an 
ex parte order on September 17, 1946, for provisional attachment’ of the goods be- 
longing to the plaintiff and lying in his shop at Dadar. The order was in the fol- 
lowing terms.:— .° . 

EENE E E RSR If security to the extent of Ra. 15,000 is given attachment 
need not be made. ‘Notico, Special process to be paid. Warrant of attachment to be sent to 
the Small Cause Court, Bombay, under section 18&{£) of the O. P. O. Warrant of attachment 
to be given to the,applicant for production before the Small Cause Court, Bombay.” 

The defendant came to Bombay on September 25, 1946, and acoompanied by the 
bailiff of the Small Causes Court went to the shop of the plaintiff and served upon the 
plaintiff the notice of the hearing of the suit having been filed and of the hearing of the 
ee a ee ee The bailiff informed the plaintiff 

t the goods in shop were under attachment and that the same should not be sold, 
removed or dealt with in any manner whatsoever until a sum of Re. 15,000 was given 
as a security. A number of ns gathered near the plaintiffs shop to see what 
was happening and the plaintiff found that it was impossible to carry on his business 
as long as he did not pay a sum of Re. 15,000. He offered to give to the bailiff a 
draft on the City Oo-operative Bank, Ltd, drawn by that Bank on the Bombay 
Provincial Co-operative Bank, Ltd., but the bailiff refused to accept that draft. 
The time was about 5-80 p.m. and the banks were closed at the time; with the result 
that the plaintiff could not cdllect cash from any_of the banks with which he had 
current.acoounts. He was, therefore, obliged to go round and gather the amount 
from his friends and ultimately paid the whole.amount to the bailiff under protest. 
The notice of the application having been served on him, the plaintiff contested the 
proceedings before the Dhulia Court, but the order for attachment before judgment 
was confirmed by that Court on April 20, 1948, after hearing the plaintiff and recording 
evidence.: The plaintiff thereupon appealed to the High Court against that order. 
That a was.allowed by Bavdekar J. on April 7, 1949, and the order. of attach- 
ment betore judgment was set aside. The plaintiff filed the present suit against the 
defendant ‘on September 23, 1949, for damages for wrongful attachment of his 
aire in oe of the order of attachment before judgment by the Dhulia 

urt, that the only motive of the defendant in the application 
for attachment before judgment and the affidavit in support of that application was 
to campel the plaintiff to come to a speedy settlement of the defendant’s claim against 
the plaintiff. His contention was that the application and affidavit were made 
TRT and without reasonable or probable cause and without justification, 

He further that. by reason of the process of execution he suffered in 
body, mind and business.and great damage had been caused to his credit and repu- 
tation and claimed to recover from the defendant a sum of Re. 75,000 as damages 
and a further aggregate sum of Re. 1,337 as and by way of speçial damages. 

By his written statement the defendant raised various contentions. One of the 
contentions was that the suit was not maintainable as it did not disclose any cause 
of action. The defendant denied that the ahop of the plaintiff was in fact attached. 
He admitted that the order of attachment before judgment was set aside by a 
ment, of the High Court. He, however, denied that the application was by 
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him or the order of attachment for aga was obtained by him maliciously or 
without reasonable or probable cause. also denied that the plaintiff was in any 
event entitled to claim the large amount to recover which the suit was filed. 


N. A. Mody, with P. N. Bhagwati, for the aa 
M. M. Jape, with Mahkimkar, for the defen 


-Dusar J. [His Lordship, after setting out the contentions of the parties and con- 
sidering the evidence im the case, proceeded.] Now, the first thing to be considered 
is: Was there the procuring and applying of process of the Court ? At the commence- 
ment of the hearing Mr. Jape, learned counsel for the defendant, raised the contention 
that the plaint did not Seater! cause of action because all that the plaint showed, 
so it was said, was that the defendant had procured the order of attachment and 
that did not afford a complete cause of action for a suit for damages for wrongful 
attachment. It was also urged that it had been held by this Court that merely 
showing & warrant of attachment to the defendant against whom an order of attach- 
ment before judgment had been passed would not amount to enforcing the process 
of the Court. The suggestion was that it was incumbent on the plaintiff to aver 
facts necessary to show that there was actual attachment by seizure of the goods of the 
plaintiff. The argument proceeded that taking the facts set out in the plaint as 
correct, they did not amount to a complete cause of action for the nature of the suit 
before me and the suit must, therefore, be dismissed tn limine. I was asked to try 
that question a8 a p issue. I would have done so if the decision had not 
necessitated determination of any facta on evidence to be adduced before me. The 
plaintiff had, however, in his plaint alleged a number of facta which were denied by 
the defendant and I did not think it desirable to deal at that stage with the plea of 
demurrer particularly in view of those allegations made in the plaint and being of the 
opinion that this was not a case in which it would be convenient to try that question 
as & preliminary issue. 

Now, itis well established law that a suit lies for abuse of the o civil process. 
As a general rule the law allows a Te GEOG woke te orce his rights 
and does not subject him to any liability on the ground that he has brought the suit 
maliciously and without reasonable or Has robable cause, on allegations of fact which 
may ultimately be proved to be false. If the original suit is protected, then there is 
considerable scope for saying that the proceedings in the suit should also be protected. 
Nevertheless there are certain civil proceedings ie lvinginterference with the liberty 
or property of a person or which sttoct or are likely to affect his reputation in case 
pepe which the law recognises the cause of action where it is alleged that such pro- 

ceedings were motivated by malice and were undertaken without reasonable and 
robeble cause. An outstanding and not uncommon instance of this is an action 
= malicious procuring and levying the process of the Court through the instrumen- 
tality of sn order of attachment before judgment. Another instance is of an action 
for damages for malicious ee a It was said in the case before me by Mr. Mody, 
learned counsel for the plaintiff, that principles of law to be applied to the present 
case are the same as those applied by Courts in a case of the latter type. Now, 
it is true that it is generally assumed that in a case for maliciously procuring an 
attachment before judgment the plaintiff has to allege and.prove a case similar 
matatis mutandis to æ case for malicious prosecution. The essential requirements of 
such action are that malice and abono. of reasonable and probable cause must be 
shown. It differs, however, from malicious prosecution in that the gist of it seems 
to be special . Where these elementa are present the action must succeed. 
It must be shown by the plaintiff that the defe t ce ane and maliciously 
procured an order of attachment before judgment and the process of the Court was 
applied in pursuance of the order. He must ahow that the order was. obtained 
irregularly. As a general rule he must get the order set aside and then proceed by 
way of a suit to establish that there was an abuse of process of civil law. I have to 
examine whether the evidence adducced before me establishes the several matters 
-befgre enumerated. Although aa I have already stated the first thing to be consider- { 
‘ed by me is whether there was & procuring of the order and process of Oourt by the ( 
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defendant, I think it will be more convenient to discuss and dispose of the other 
questions that will also have to be determined by me in this suit. 

That the proceedings by way of attachment before judgment terminated in favour 
of mee cannot be disputed. There is also satisfactory evidence to show that 
the defendant had in the matter of the application for and pe Re of the procees 
of the Court acted without reasonable or probable cause. As I have observed while 
discussing the evidence I believe the evidence of the plaintiff and his munim at 

n a8 also the other witnesses examined on his behalf. Then there is also 
the evidence of the President of the Butter Merchants Asgociation and the unsatis- 
factory evidence of the defendant himself. There is evidence to show that the 
allegations made by the defendant in the Dhulia Oourt proceedings were not true 
and not true to the knowledge of the defendant. These allegations made by him 
in support of he application were indeed very serious and extremely mischievous in 
tendenoy. laintiff denied all those allegations. In the case before me I find 
that the ety has adduced sufficient and satisfactory evidence to show that there 
was no-reasonable or probable cause for the defendant to make those serious allega- 
tions. Now, pe ey ee a ee eee e and, in 
poe even slight evidence on his part may be enough to discharge onus which 

es on him.: Of course, even the proof of the most express malice cannot amount to 
proof of absence of reasonable and probable cause. But if the plaintiff says that 
there was no ground for even some of the allegations made against him, that would be 
sufficient to the onus. In such a case it would’ not make any difference 
Giat There was come reen to think iat the plainttt was ia ftaaceal dodem 
If the plaintiff succeeds in showing that the defendant made even some of those 
allegations reckleasly and without reasonable and probable cause and maliciously, 
that would be sufficient for the plaintiff to discharge the onus which lies on him on 
this aspect of the case. But the case before me is stronger than that. Considering 
the evidence as a whole I have reached the conclusion that the plaintiff has succeeded 
in establishing that the defendant had acted witheut any reasonable or probable 
cause in the matter of the proceedings relating to attachment before judgment. 

‘Now, with reference to malice. Malice necessary to be established isnot really malice 
in law such as may be assumed from certain acta and which ia known as malice in 
law, but malice in fact, malus animus indicating that the defendant was actuated by 
spite against the plaintiff or had indirect or im motives. At the same time it 
is now settled by authority that the Court is entitled to take into account circum- 
stances on, which it may properly arrive at a conclusion that there isinlaw absence 
of reasonable or probable cause, if those circumstances by themselves are indicative 
of malice. As I have already observed while discussing the evidence before me that 
it was at the instance of the plaintiff that the fine of Rs. 401 had been imposed upon 
the defendant by the Association at Dhulia. Moreover, the plaintiff had all 
further dealings with the defendant and was firm im his attitude that he would not 
pay any amount to the defendant unless the disputes relating to adulteration of goods 
was settled between the parties. In these circumstances and also from the rest of 
the circumstances of the case and the evidence before me I am satisfied that in the 
enue of an the defendant was actuated by ill-will and spite against 

t to my mind is sufficient to of the question of malice. 

EAE angicien n p EPET . Jape, learned counsel for the 
defendant, was that even assuming thatin procuring the order of attachment before 
judgment ‘from the Dhulia Court the defendant was actuated by malice and acted 
without reasonable and probable cause in preferring the application to the Dhulia 
Court and securing that order and even if the plaintiff had pleaded and proved 
damage, the suit is not maintainable because a mere procuring of an order of 
attachment before judgment in a suit does not by itself afford a cause of action for 
for wrongful attachment. It was also argued that there was in fact no 
service of the order of attachment before judgment on the plaintiff. I do not think 
there is any real substance in this argument. I have adverted to this question while 
discussing the evidence of the bailiff. The order of attachment re judgment - 

was actually served upon the plaintiff. Now, if the matter were entirely at large and ° 
wholly res tntegra, I should have seriously considered whether service of the order of 
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attachment before judgment on a defendant in a suit would not be “applying process 
of the Court” im an “action on the oase” and whether that would not be sufficient 
to complete the cause of action of the when he comes to Court with a suit 
claiming damages for malicious abuse of that process. Service of a summons, notice, 
order or warrant issued by a Court on a party is by itself a process of the Court and 
it is quite usual and oorrect to refer to’ the handjng over of the summons, notice, 
order or warrant as service of the process of the Court. If that be so, speaking for 
myself, I find it extremely difficult to understand why that should not be sufficient, as 
a matter of law, to complete the cause of action of a party if he has alleged the other 
necessary elements of the case, by which I mean malice and absence of reasonable and 
probable cause, and special damage, and as a general rule, termination of the pro, 
ceedings in his favour. I do not, sores ropose to discuss this question in any 
detail in view of a decision of Tara: wala fin Kedarnath v. Bthariioll, where tho 
learned Judge had taken the view pens procuring of an order of attachment in 
a suit does not of itself afford a cause of action for damages for wrongful attachment, 
and further taken the view that a mere showing by a bailiff of the Court of the order 
of attachment before judgment to the party whose goods were sought to be attached 
is not sufficient to com lete the plaintiff's cause of action in.a suit of a like nature. 
‘Te fer ai dou leaned Judes the view that a mere procuring ofan order of 
attachment in a suit does not of itself afford a cause of action, I am in 
agreement with that decision, but with the latter pertot the decision, which I have 
already stated, I must confess thatI find it rather cult to agree if thereby it was 
meant that mere service of the warrant is not enough. However, the matter, so 
far as it is covered by that decision, is not o en to me to question and I find myself 
hound tol fellow hat dosisioh, in’ bo far na ii lays dawn that the more showing of an 
a ot ae whose goods were sought to be attached is not a sufficient avermént 
in a case o: ture under consideration. Being bound to follow that case on that 
point, {etal prod vo examine ths engamont urged before mo bearing nin the 
ratio decidendé of that decision. 

Considerable reliance was placed. by Mr. Jape, learned counsel for the defendant, o on 
that decision. (Kedarnath v. Biharilal.) The argument was that in the case before 
me all that the bailiff had done was to serve the notice of the filing of the suit on the 

intiff and to show to him the provisional order of attachment issued by the 

hulia Court. Learned counsel relied on the order of that Oourt to show that the 
attachment was & conditional one. It was urged that ‘the attachment was to be 
levied only.if security to the extent of Ra. 15,000 directed to be given was not forth- 

coming. . Learned counsel also drew my attention to the application made by the 
defendant in the Dhplia proceedings in which he had stated : 

Biss sa ui aeae eee iby a Ga E E ie arate a 
Be eae anteater mee) ae ae eine acne OF ae eramnt ane to He leas 
tifs”. 

Tt is, however, ETA add that in that very application tho defendant farther 
stated as follows: “If no security (surety) is given immediately the above-mentioned 
goods may please be attached immediately”’. The argument ran that security was 
promptly furnished and, therefore, no attachment at'all was ‘levied. Learned 
counsel referred to O. -XXI, r. 43, of the Code of Civil Procedure, and also 
O. XXXVIII, r. 5(3), of the Code. The argument ran that it was only where attach- 
ment waa sotually levied that the plaintiff can have a cause of action for damages for 
malicious attachment before judgment. Now, in'the application made by the 
defendant he had also stated that notioe of the filing of the sait and the itory 
attachment order should be served together on the plaintiff before me. The.argu- 
ment was that a8 soon as the intimation of the order was given to the plaintiff he 
offered to furnish and in fact furnished the requisite security. Therefore, ‘ao it was 
argued, there was-no attachment at all at any time levied on the plaintiff's goods, 
and the facts-eetablished are not sufficient to afford a complete cause of actidn to the 
plaintiff. .Since absolute reliance was by learned counsel for the defendant 
on the decision in-Kedarnath v. Bi. (ante) I shall very briefly state the facta of 
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that case. The defendant in that suit had previously filed a suit in the Bombay 
High Court claiming a sum of Rs. 8,000 from the plaintiff in the subsequent suit. 
On June 7, 1921, the defendant obtained from the Court in the first suit an ex parte 
order directing the plaintiff in the second suit to show cause why the plaintiff should 
not furnish security in the sum claimed by the defendant and further directing certain 
lands of the plaintiff at Cawnpore as well as his stook-in-trade to be attached. When 
the order was served on the plaintiff's firm at Cawnpore by a bailiff of the Court a 
relation of the plaintiff paid the amount under protest with a view to saving the 
plaintiffs credit. The order of attachment was confirmed by the Court on June 
26, 1921, in absence of the plaintiff. The suit was heard and ended in a decree against 
the plaintiff. Immediately the plaintiff with a view to get the order of June 7, 1921, 
set aside took out a chamber summons. That summons was heard by Macleod O. J. 
on July 30, 1821, when the learned Chief Justice discharged the same. On August 
20, 1921, the plaintiff filed the suit which came on for decision before Taraporewala 
J. In that suit the plaintiff claimed to recover Ra. 1,05,000 as damages suffered by 
him in credit, by the issue of the attachment before judgment alleging that the order 
of attachment before judgment was applied for and obtained on insufficient grounds 
and that the application was made be the defendant wrongfully, maliciously and 
without reasonable and probable cause. These were all the material facts that were 
set out in the pleint in that suit. At the hearing of the suit a preliminary objection 
was raised. by ed counsel appearing on behalf of the defendant that the plaint 
did not disclose a cause of action. It’ was also urged before the learned Judge that 
there was another ground for holding that the plaint did not disclose any cause of 
action, but with that I am not concerned. The learned Judge dismissed the suit on a 
demurrer after trying the prelimmary issue’whether the plaint disclosed any cause 
of action. Now. in that case it was admitted by the plaintiff that no attachment was 
in fact levied. It was further alleged on behalf of the plaintiff that from the facta 
of the case it appeared that the Oourt’s bailiff had gone to the shop of the plaintiff 
with a view to enforce the warrant of attachment and that was sufficient to cause 
damage to the credit of the plaintiff and that the fact of the bailiff going to execute 
the warrant which was said to have been obtained maliciously and without reasonable 
or probable cause was abuse of the process of the Court. It was also urged that in 
those circumstances it was not incumbent on the plaintiff to urge anything further to 
entitle him to for the said act. The learned Judge after considering the 
arguments urged on of the plaintiff proceeded to observe that even assuming 
that the plaintiff was entitled to prove that the bailiff had gone to the shop of the 
plaintiffs to enforce the warrant obuttschient which fact they had not set outin the 
Dee and to prevent that attachment moneys were paid by a relative of the 
plaintiff the said act of the bailiff did not give any cause of action to the plaintiff. 
The learned Judge then observed that inthat case what-happened according to the 
plaintiff was that the bailiff had gone to the shop to attach but in fact no attachment 
was levied aa the relative of the plaintiff paid the amount mentioned in the warrant 
as.being payable by the plaintiff as security on his failing to show cause to the con- 


ow, when I turn to the order passed by the Dhulia Oourt it is a provisional order 
and in fact directs the plaintiff to furnish security to the extent of Rs. 15,000 and 
states that the attachment was not to be levied if the security was furnished. The 
learned Judge does not appear to have followed the usual form in which conditional 
orders of attachment before judgment are passed by the Court under O. XX XVII, 
r. 5, of the Civil Procedure Code. Mr. Jape conceded that the order was not strictly 
in accordance with that rule. He, however, asked me to construe the order of the 
Dhulia Court as one of conditional’ attachment. Not being inclined to take too 
technical a view of the matter I shall assume that the warrant is in conformity with 
O. XXXVII, r.5. Even so, on facta the present case is clearly di ishable from 
the case decided by Taraporewala J. I have already. discussed t ha 
after the order was served on the plaintiff and during the time that ne ree alin 
the service of the order and the payment to the bailiff of the amount of the security 
by the plaintiff and it is not necessary to rehearse that evidence. = 
But rt was strongly urged by Mr. Jape that no cause of action can be complete 
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unleas there was actual seizure cf the plaintiffs goods. Reliance was strongly 
placed on O. XXT, r. 43, and it was argued that attachment of moveable properties 
can only be made by actual seizure of the goods and the attaching officer must take 
the property in his own custody and follow the provisions of the Code relating to 
attachment as also the rules of procedure and practice of the Small Causes Court. 
The argument was stressed that it'is only when attachment is levied in conformity 
with those rules that a cause of action would arise in favour of the plaintiff. Emphasis 
was laid on the words “actual seizure” in O. XXI, r. 43. The argument so founded 
was that the warrant of attachment in the case before me was not in fact executed. 
That seems to me a mere quibble. It matters not whether actual physical possession 
of the goods was taken or not. It may be observed that physical contact is not 
necessary to constitute actual seizure. Symbolical acts may in my opinion satiafy 
the requirements of that rule. In Multan Chand Kanyalal v. Bank of Madras; 
the view was expressed that where a warrant of attachment was affixed on the outer 
door of a warehouse in which the goods intended to be attached were stored that 
amounted to actual seizure within the meaning of the rule. - In Grainger v. HUP 
the question was whether physical contact was necessary to amount to an arrest, 
and it was held that if the party was under a restraint and the officer manifests his 
intention to make a capture it isnot necessary that there should be any contact. 
The analogy applies where the question arises whether actual seizure‘is necessary in 
carrying out the attachment of goods. A further distinction was sought to be made 
by learned counsel for the defendant by suggesting that in the present case even that 
was not done. Whether there was actual seizure of the goods or not must neceg- 
sarily be a question of fact. Seizure of goods, as I have already observed, can be 
symbolical and can be implied from the facts and circumstances of the case. It is 
extremely difficult for me to accept the contention that on the facts proved before 
me there was no seizure of the plaintiffs goods by the bailiff. Since considerable 
stress was laid by learned | on the decision of Taraporewala J. in Kedarnath 
v. Biharilal (ante), I shall immediately go back to that case. The learned Judge, 
as clearly appears from the report, cited with approval the decision of the Madras 
High Court in Rama Ayyar v. Govinda Pillai and expressed his entire agreement 
with the reasoning of Napier J. in that case. Now, in that case Napier J. has taken 
the view that procuring an order of attachment before judgment, however malicious, 
does not of itself afford a cause of action for damages and damage does not flow 
necessarily and naturally from æ mere order for attachment before judgment. The 
learned Judge in the Madras case took particular care to emphasize that that cage 
fell under the general class of cases described as “abuse of the process of the Court” 
and observed that abuse of the process of the Court did not mean an improper pro- 
curing the process of the Court but applying the process of the Court in an improper 


manner and for improper purposes. As I read that judgment it seems to me that ` 


the test to be applied in a case of the nature under consideration is, Was the process 
of the Court:in applied ? On a careful reading of the Madras decision, and the 
reasoning of the case, with which Taraporewala J. expressed his entite agreement, 
I have formed the opinion that the test is not to ascertain whether the order of attach- 
ment was fully executed but to ascertain whether the process of the Court was in fact 
applied. The crucial question that must arise, therefore, is: Was anything done 
by the bailiff to apply the process of the Court 7? Was any aot done by him in fuar- 
therence of the order of the Court? Thematter may also be approached by asking: 
Was there at any time any restraint on the goods of the plaintiff in execution of the 
order of the Dhulia Court ? If this be the correct test—and ‘I venture to think that it 
is—when I turn to the evidence before me I find that for over an hour anda half at 
least the plaintiff's goods remained under restraint. The plaintiff was in fact ocom- 
pelled to refuse delivery of to his customers and was not allowed to deal in 
any manner with the goods lying in his shop. 1 have at some length discussed the 


evidence led before me and have reached the. conclusion that there is sufficient and A 


reliable evidence to show that such restraint was in fact enforced by the bailiff. 
The length of time during which the plaintiff was: restrained from ing with the 
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in his shop or on the business of the shop does not matter. It may 
sh hop or ag Yn of do or two hours and & 
kaif as deposed to by the plaintiff. The fact, however, remains that till the plaintiff 
got the requisite amount of in cash he was not allowed to sell any goods or 
conduct the business of Te shop was compelled to turn away at least two of his 
customers. I do not see reason why these facts considered as a whole along with 
the other evidence on en cant be said to establish that the process of the Court 
was applied. If I apply the same test as was done by Napier J. in the Madras case 
that the plaintiff has ‘succeeded in establishing that there was an abuse of the 
of the Court. It cannot be gainsaid that what the bailiff had done was in 
oe of the order of attachment the enforcement of which was entrusted to 
him by the Small Causes Court. Hehad to enforce the order, and during the time that 
eippesc. balpre Pecunia) waa i fc), fuemehed the goodei Ae plaintif e-shop Pi 
mained under provisional attachment. 
Mr. Mody, learned counsel for the plaintiff, has “drawn my attention to a decision 
of the Madras High Court, in Nicholas v. Sivarama Ayyar!, where the view was 
in a case for damages for malicious proceedings that the acts done were 
sufficient to entitle the plaintiff to sue although there was no completed attachment 
before judgment. The plaintiff in the case before me has established that the bailiff, 
although he did not take actual physical posseasion of the goods, did certain acts in 
furtherance of the order of atachinent before judgment. 
No absolute rule can be laid down since consi tions which arise, when the Court 
ee en E eee in execution proceedings and a 
uestion arises as to whether there was effective execution, must in some respecta 
iffer from the considerations which arise in a case when the Court has to decide 
whether any. process of the Court had taken place. The real question for deter- 
mination in this of cases must in my Tale be whether there was in applying the 
civil process an abuse of that process. What acta may amount to this would be a 
question to be determined from the whole facte sade circumstances of the parti- 
cular case. For all these reasons I am of the opinion that the plaintiff has a cause of 
action for abuse of the process of the Court. 


Attorneys for plaintiff: Pathare & Liladhar. 
Attorneys for defendant: M. N. Mankar & Co. 


[Editore Note. An appeal (No. 24 of 1954) was preferred against this decision, and it 
was dismissed (Chagia O. J., and Dixit J.) on April 22, 1954 by consent of the parties]. 


Before Mr. Justice Tendolkar. 
MOHAMED BALAM SHAIKH v. R. 8. TRIVEDI.* 
Administration of Evacusa Property Aci (XXXI of 1950), Seos. 7(1), 9—Adminisiraiion of Hvaowos 
Property (Central) Rules, 1950, r. 7(1),(2)—Notifoaiion issued by Oustodion declaring that 
assets of business evaowee property wiihout giving description of assste— Whether notsfoation 

constiness dsolaration that particular items of such assets evacuees property. 

Under r. 7(1) of the Administration of Evacuee Property (Central) Rules, 1950, the Custo- 
dian of Evacuse Property has to be satinfled that a ‘‘particular” property is evacuee property, 
and it is nob open to him to say}generally thet tho assets of e business is evacuee property, 
without giving a description by which the assets can be identified. The notification issued 
by him should, therefore, give sufficient particulars of the property so as to make it possible 
for any person, to identify the property. i 

A notification was isqued by the Oustédian of Evacuse Property declaring certain pro- 
, perties to be evacuee properties and the relevant part of the notification which gave the 

, _ desoription .of the properties was : [al tha-capitel nssota’ot ths.: -Transport Company in- 
_ olading truck No. B.M.S. 652 and other trucks” 
Held. that the ‘nalifioaticn was not walfictent bo constitute a Asdlaration thas troci be 


1 (1923) I. L. R. 45 Mad. 527. Miscellansous Petition No. 299 of 1953, 
ze December 2, 1953. Q. QA J. . 
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ionian ta cba onpi y A N aa, given gad phish sooja net bä ideoi 


by, thei publi kons Miis pgtatlostunas mori drole fal be preraes property: 1 Es 
The facts appear in-the judgment. a ath eg 
ee Ohh a "ow, 


Z. F. Boowwalla, for the petitioner. bie, Wig ee 
R. M. Kantawala, for the respondents. - E a at 


4 r toe Š a ae fs ts ee E E y“ 
» THNDOLKAR J., This is a petition'for-an app te writ, direction or; order in 
connection with several orders passed by the aah tied of Evacuae Property, ‘Deputy, 
Custodian of Evacuee Property, Additionnl Custodian and Assistant Custodian, who 
are the four respondents in this petition., 

From the petition as drafted it is extremely difficult to find.out what the actual 
grievance of the petitioner is and on what ground or grounds he any one 
of the many orders. Strangely enough, not a single one. of'the orders challenged is 
annexed to the petition. That by iteelf is a serious lapse: and might haye, entailed the 
consequence of the dismissal of the petition because it j is, quite essential that the order 
sought to be set aside must be before the Court and it is not sufficiént merely, to refer 
to the orders in the petition. But fortunately for the petitioner the. respondents 
have made good the A by annexing all the orders to the affidavit in réply and 
the orders are now before the, Court ; and it is now pogsible after: looking: at, the 
affidavit of the respondents tp visualise what the dispute i is and what ‘the griovanoe c of 
the petitioner is. : 

The petitioner claims to be tno owner of & moar oy. heana No: BĦS. 1017. an 
he alleges that he purchased it on August 23, 1951, from: one Bachubhai who was 
carrying on business in the name of Lucky Transport Co. ‘On, August 28, 1952, this 
lorry was attached by the Police at Ahmednagar under order# of the Regional Traps- 
, port Officer, ape eo Pee eee ter neue acted upon a letter 

of Evacuee Property dated July 12, 1952, request. 
ing the Regional rt Officer. to take possession of tlie car. After'thia thjs_ car had 
been attached the petitioner made inquiries as to the ciroumstanoes under which it 
had been attached, and it was found.that there were certain proceedings under the 


Tene ELEA A E ee ee 
to be evacuee ara Now, it appears that one Rajahussein was 
E TLE E Transport Co. Proceedings under the Etvacuee 


Property Act were taken a8 a ae TESA which on June 12, 1951, the Assistant” Con- 
troller held that Bachubhai was the owner of the Lucky Transport Oo. or rather its 
asots and not Rajahussein. This decision of the Assistant Custodian was reversed 
by the Additional Custodian on August 29, 1951, and on August 30, 1951, a noti- 
fication was issued declaring certain properties to be evacuee properties. The re- 
levant part of the notification which gives the description of the property we which 
we are concorned is: 

“Right title and interest of Raza Hussein Suleman Agha in a Lucky. ee Oo., in- 

oluding tenancy rights at 16 Nowroji Hill Road, Dongri, Bombay 9, and all the capital assets 
(including truck No. BMS 652 and other trucks) of the said Lucky Transport, Compeny. ” 
It appears that on September 14, 1951, Bachubhai went in revision against this order 
of August-29, 1951, but by his letéer-dated May 20, 1952, Bachubhai-withdrew this 
revision and the revision application was accordingly dismissed, ae “the Custodian 
General on June 20, 1952. : 

Tt also appears that proceedings under the Evacuee E were instituted 
against Bachubhai and on PS 8, 1952, an order was,méde declaring Bachubhai to 
be an evacuee and oar No. B 8070 to be evacuee roperty. On August 30, 1952, 
the present petitioner made an application for oo tion of the transfer of this 
truck to him by. the evacuee Bachubhai although the truck had not been: déolared to 
be evacuee property as forming the property of Bachubhai.' Thir application was 
dismissed on December 16, 1952, and an appeal against this digmissal to Sh a 
was dismissed by an order dated July 20, 1958. The orders against which. e peti 
tioner seeks relief are the order of July 11,1952, which as I Have ‘earlier stated is a 
letter addressed b Koa, ke poms of tos soo haga D 
‘Transport Officer, N ə possession of the tryok, the orders of August 29 


woe LE 
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and 30, 1951, relating to the property of the evacuee Raza Hussein, the order of 
August 8,-1962, relating to the property of the evacuees Bachubhai and the orders of 
December 16, 1952, and July 20, 1953, relating to the application for confirmation 
made by the petitioner. : i - 

Now, it is quite lain that the order of A: 8, 1952, which declares Bachubhai 
to be an evacuee only declares car No. BMZ i ag recuo property ang it does nO 
e to deal with the lorry No. BMS 1017 whioh the petitioner olaims as his own. 

bviously, therefore, the petitioner can have no right to seek to set aside this order 
nor has he any interest in doing s0. - Similarly, as Bachubhai has not been declared 
to be the owner of truck No. BMS 1017 by the Custodian of Evacuee Property nor 
has the said truck been notified to be evacuee property, the question of an applica- 
tion for confirmation iteelf does not arise, and therefore the dismissal of the applica- 
tion cannot give the petitioner any right to come to Court to set aside the dismissal. 
As there was no transfer of any property belonging to the evacuee Bachubhai, there 
could be no question of confirmation of any such transfer. Therefore, it is clear that 
in so far as the orders of August 8, 1952, and December 16, 1952, and July 20, 19538, 
are concerned, the petitioner cannot claim any relief. 

Turning next to the orders made in the proceedings against Raza Hussein, if 
there is an order declaring BMS 1017 to be evacuee property as being the property 
of Raza Hussein, the petitioner may have a Tight to have these orders set aside, pro- _ 
vided he made out some good cause for doing so. But when one turns to the order of 
August 29 and the declaration of August 30, 1951, which I have already -set out 
above, truck No. BMS 1017 is, in my opinion, not included in the property declared 
as evacuees property by that notification. 7 i 

Turning for a moment to the relevant provisions of the Aot and the rules, s. 7(1) 
of. the Aot provides that the Custodian shall have power to declare any ‘property 
as evacuee property after causing notice to be given and after holding such inquiry 
as the circumstances of the case may permit. Then r. 7 of the Administration of 
Evacuee Property (Central) Rules, 1850, sub-r. (1), provides that ; 

“The Custodian after holding such inquiry as he deems fit and on being satisfied that a 
particular property is evacuee property shall notify the same....’” 
the manner of notrfication being provided by the rule; but it is clear from this 
rule that the Custodian has to be satisfied that a “particular” is evacuee 
property, and itis not open tohim tosay generally that the asseta ofa business or for 
the matter of thatthe truck of a business is evacuee property, without giving a deg- 
cription by -which the assets or the truck can be identified. This is made olearer 
when one turns to sub-r. (2) of r. 7 which provides that the notification which is 
to be given under r. 7(1) shall be in form No. 2; and it further provides that the 
notification shall give fall particulars of the property ing the location, eto. 
When one turns to form 2, that form also has a column headed “desoription”’ for 
every property. It is obvious, therefore, that the law requires that the notification 
should give sufficient particulars of the property so as to make it possible for any 
persan to identify the property, and, in my opinion, the notification which says 
that “all the capital assets of the ‘Lucky Transport Company” or even adding 
“including truck No. BMB 652 and -other trucks” is not sufficient to constitute a 
declaration that trucks belonging to the Lucky rt Oompany of which no 
particulars are given and which cannot be identified by publio from this notifica- 
tion were declared to be evacuees property. Just as truck No. BMS 652 was 
specifically mentioned, the Custodian should have, if he desired to‘declare any other 


trucks a8 evacuee pro , set out such particulars about the tracks as would 
anable the public to identify the trucks, the ooject of the notification obviously 
being to enable.the publio to know that a particular specified property has been 
Jeclared to be evacuee p . In my opinion, therefore, the notification of 


August 30, 1951, does not declare truck No. BMS 1017 to be evacuee property. 
Therefore, the petitioner is not concerned with that order or with the setting aside 
of that order, nor with the setting aside-of the order of August 29, 1951, of the Ad- 
litional Custodian as a result of which this notification was made. - 
He is, however, concerned with the forcible taking of R eiia by the ‘pelice 
of -the- track which- was admittedly in his posseegion. ‘No’ one: could deprive him 
L. R.— 8 i 
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of that possession unless he could establish a title to that truck superior to the title 
of the petitioner. The Custodian could take possession of that truck under s. 9 
of the Evacuee Property Act only if there had been a declaration that the truck was 
evacuee property and the petitioner refuses or fails on demand to surrender possession 
of the truck. Now, in this case both the requisite ingredients are absent.’ There 
is no order declaring this truck to be evacuee property nor is there any demand 
on the petitioner to surrender ion of the truck and a failure or refusal on his 
behalf to do so. Obviously, therefore, the action of the Regional Transport Officer ' 
acting upon the request of the Deputy Custodian to take forcible possession of the 
truck through the agency of the police was quite unjustifiable. Possession of the . 
truck has pending these proceedings been restored to the petitioner upon his giving 
security, so that the Custodian has placed himself in a position in which he could 
ask the petitioner to restore possession to.him or enforce the security. As in my: 
opinion Custodian had no right in the first instance to obtain possession of the 
lorry as he did, he is not entitled to take any steps tc obtain possession of the lorry 
from the petitioner until the conditions laid down in s. 9 of the Evacuee Property « 
Act are first satisfied, viz. that a declaration is made that this truck is evacuee pro-: 
perty and upon demand being made on the petitioner to surrender possession he 

ils or refuses to surrender possession. 

I will, therefore, restrain the respondents from taking possession of truck No. BMS 
1017 from the petitioner without complying with the provisions of s. 9 of the Evacuees - 
Property Act 


As regards costs, the petitioner has succeeded only on a point which has not been 
specifically raised on the petition, and the numerous allegations, including allegations 
of mals fides, which have been made in respect of the various orders of the respon- 
dents, have turned out to have in any event no relevance whatever to the petition 
before me. Having regard to this fact I make no order as to the costs of this petition. 

Order accordingly. 

Attorneys for petitioner: Manohar & Co. 2 

Attorneys for respondents: Little & Oo. 
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Before Mr. Justices Shah. 
-BABULAL CHHAGANLAL GUJERATHI v. CHOPDA ELECTRIC 
SUPPLY CO., LTD.* 
Indian Hlostricity Aot (IX of 1910), Sees. 3(1)(2), 4, 21(2)—Blacirioity (Supply) Act (LIV of 1948), 
Seo. 57(1)(2), Sixth Schedule, Ol. 1—Lioense for supply of electrical energy to consumers ena- 
i bling licensee to charge for energy supplied by meter for general purposs—Licenses, purporting 
to aot under s. 57 read with ol. 1 of siakh schoduls of Aot of 1948, levying additional charge on 
consumors under new head of liabiliay—Whether such additional charge permissible—Oon- 
estruction. 
Section 57(1) of the Electricity (Supply) Act, 1948, or ol. 1 of the Sixth Schedule to 
the Act, does not confer a right upon a licensee unilaterally to alter the terms and conditions 
on which supply may be made by a licensee of electrical energy to consumers in the area 
of supply irrespective of the restrictions contained in the licanse and the Indian Hlestricity 
Act, 1910. 
Not only does s. 57(1) of the Electricity (Supply) Act, 1048, impose an obligation upon 
` the licensee to conform to the provisions of the Sixth Schedule and the table appended to 
the Seventh Schedule to the Act, but the first clause of the Sixth Schedule imposes a further 
obligation to make periodical revisions and to adjust the profits so that his profits in any , 
year do not as far as possible exceed a reasonable return on his investment. There is nothing 
in s. 57 or in the first olause of the Sixth Schedule which either expresaly or by implication 
amends the provisions of the Indian Hlectricity Aot, 1910, contained in s. 3(2)(d) or in s. 21(2) 
* “Decided, Juns 21, 1954. Second Appeal No. 67 of 1952, reversing the dooros passed D 
on), 


No. 4P of 1954, from the decision of R. M. D. G. Tatko, Civil Ju (Junion 
Mehta, Assistant Judge at Jalgaon, in Appeal at Yawal, in Regular Civil Suit No. 665 of 1960." , 
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of thet Act or the rates and methòds of charging the same as fixed by the license. Tho 
provision contained in s. 8(8)(d) of the Indian Electricity Act, 1910, which requires the 

» Btate Government to prescribe the terms and conditions under which the supply of energy 
is to be made is not affected by the Electricity (Supply) Act, 1948. Tho right to amend the 
Hoense is conferred by the Indian Electricity Act, 1910, upon the State Government and 
that right is not affected by the Electriorty (Supply) Act, 1948. 

Tm license for the supply of electrical energy in the town of Chopda in the East 
Khandesh district was granted'in 1936 by the Government of Bombay to a 
businessman of Chopda. This licence was transferred to a company in 1938, and on 
A 21, 1938, it was transferred to the Chopda Electric Supply Company, Ltd. 
(defendant No. 1). Clause 9 of the license, which was issued by the Government of 
Bombay under the Indian Electricity Act, 1910, prescribed tho maximum limita of 
the pa to be charged by the licensee for the electric supply by him to the consumers. 
In the case of energy supplied by meter, the maximum rates were six annas per unit 

for lights and fans, except that in the case-of heating and refrigerating purposes the 

maximum prescribed were two annas per unit. A meter rent not exceeding eight 
annas a month was also authorised under the license. ' $ 

On April 23, 1950, defendant No. 1 issued a notice to its consumers informing them 
of the revised charges for the supply of electrical energy with effect from May 1, 1950. 
This revision of charges provided for the levy of a monthly standing charge of Re. 2 
for every. 25 K. W. of ‘connected load’, annas eight per unit for lighta and fans and 
annas five unit for heating 'oirduita and refrigeration. In revising the charges 
defendant No. 1 purported: to act under s. 57.read with cl. 1 of the Sixth Schedule 
of the Electricity. (Supply) Act, 1948. Some consumers paid the additional standing 
charge of Re. 2 for May and June 1950, but an objection was raised against the levy 
of the standing charge for subsequent months. ' 

On September :26, 1950, tlie Government of Bombay asked defendant No. 1 to 
withdraw the levy of she monthly standing charge of Rs. 2 upon the ‘lighting con- 
sumers’ and to apply to Government for appointment of a Rating Committee under 
s. 57 of the Electricity (Supply) Act,.1948.- Deféndant No. 1 thereupon issued a 
circular letter informing ita consumers that it had cancelled the revised rate with 
effect from September 1, 1950. : We | 

Babulal and. others intiffs) filed the present suit under O. 1, r. 8, of the Civil 
Procedure Code, 1908, for’and'on behalf of the other consumers of defendant No. 1, 
against defendant No.1 and the manager and managing direotor of defendant No. 1, 
for-a declaration that the ‘standing. charge’ of Ra. 2 sought to be levied by the de- 
fendants was ill and for an injunction restraining the defendants from discon- 
tinuing the y of electricity for. non-payment of thé : : 

‘The trial Judge decreed the plaintifis’.suit. On appeal the District Judge reversed 
the decree of the: lower Court and: allowed.the appeal, observing, in his judgment, . 
as follows :— . ES Rod 

“In my opinion, there is nothirig in s. 87 or in ol. (1) of the sixth soheduls of the Aot of 
of 1948 which would preclude a licenses from [revising or readjusting his rates even if 
such revision or readjustment result in anincrease in such rates beyond the limits presoribed by 

his Hoence so lang as it is consistent with ol. (T) of the Sixth Schedule. It is clear fram sub-cl. (1) 

of s. 57 that with effect from the date ón which the Sixth Schedule is deemed to be incorporated 

in the licence, the licensee has to comply therewith and any provisions of such licence or of the 

Electricity Act or any other law is, in relation to the licence, void’ and of no effect if ib 
incansistent with the provisions of s. 57 and she said Schedule. As stated earlier, the maximum 
tes presoribed by the licence may nop enable the licenses to earn a clear profit within the limits 
prescribed by the Sixth Schedule, . In such a cage ol. (1) of the Schedule leaves to him the freedom: 
to make the neceasary revisions or readjustments and it is clear that to the extent to which the 

provisions of his old Licence or of the old Act of 1910 prevent him from making such readjustment, . 

they are not effective under s. 57 of the Act of 1948. This conclusion finds support from the 

provisions of sub-cl. (2)(a) of s. 57 ‘which provides for the constitution of a rating committee 
to examine the licerisee’s charges for tho supply of electricity. This falls into two distinct dis- 
oretionary power to constitute a rating committee for the aforesaid purpose if the Government 
is ‘satinfled that the licensee has failed to comply with any provisions of the Sixth Schedule, 

Under the second part it is foumbent upon the Government to constitute a reting comnfittee : 

when requested to do so by-the licenses, - It-shopld, therefore, be obvious thas within -tha-limtts « 


z 
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prescribed under the Sixth Schedule, the licensee is given the power to revise and readjust his 

charges. If such readjustment involves a failure on his part to comply with any of the provisions 

of the Sixth Schedule, the State Government has the power to intervene and to refer the issue 

relating to the licensee’s charges to a rating committee. In the second case, the licansee may 

himself move the Government for the appointment of a rating committee if for any reason he 

is unable to make the necessary readjustments of the rates. I am, however, unable to find any 

provisions in s. 57 of the Sixth Sohedule which would make it incumbent upon the licenses to 

move the Government for a reference to the rating committee before he can proceed to readjust: 
the charges under ol. (1) of the Sixth Schedule... Therefore, upon @ true construction of s. 57 | 
and ol. (1) of the Sixth Schedule of the Act of 1948 and the relevant provisions of the earlier act, 

I take the view that the licensee has the power to readjust his rates of charges consistent with 

the provisions of al. (1) of the Sixth Schedule even if such adjustment results in an excess over 

the maximum prescribed by his licence. I, therefore, hold that the standing charges of Rs. 2 

levied by the defendant company with effect from May 1, 1950, to August 31, 1960. was not 

illegal.” 

Plaintiffs Nos. 1 and 3 appealed to the High Oourt. : 

VY. 8. Desai, for the ape 

. V. H. Kamat, for respondent No. 1. 

Smam J. This second appeal arises out of a suit filed by certain residents of the 
town of Chopda in the District of Hast Khandesh against the Chopda Electric Supply 
Company, Ltd., for a declaration that a ‘standing charge’ of Rs. 2 for every. 25 K.W.. 
sought to be levied by the Chopda Electric Supply Company, Ltd., which I will 
hereafter refer to as the defendant-company, from every consumer of electricity for 
domestio or general use was illegal and for an injunction restraining the defendant- 
company from discontinuing thesupply of electricity for non-payment of the 
and for costs of the suit. The suit was filed under O. I,r. 8, Civil Procedure Code, 
as a representative suit on behalf of all consumers for domestic use in the town of 
Chopda. 

The learned trial Judge decreed the plaintiffs’ suit. In appeal to the District 
Court at Jalgaon the appeal filed by the defendant-company was allowed andthe 
plaintiffs’ suit was dismissed. Plaintiffs Nos. 1 and 3 have come to this Court in 
second & 

A few facta which give rise to the appeal may be stated. In 1936 a license for 

sup lying pede energy in the town of Ohopda was issued to one Fakirchand 

by order of the Government of Bombay. ‘The licerise was transferred from 
Hoes to time and finally on August 21, 1938, it was assigned to the defendant- 
company. Clause 9 of the license set out the limite of rates to be charged'by the 
defendant-company for supply of electrical energy. The material clause relating to 
levy of charges is cl. 9(4). In so far as it is relevant, it provides: 

“The rates to be charged by the licensee for energy supplied by him shall not exceed the 
maxima set out below... (A) Where energy is supplied by meter—{1) for general supply 
purpose, namely (a) for lights and fans not provided for in item (b) below,—a rate of Annas 6 per 
unit; ... (0) for heating and refrigerating purposes—a rate of Annas 3 per unit.” 

Under sub-ol.(4) of ol. 9 the defendant-company was authorised to charge meter 
rent not exceeding annas 8 per month for a Single Phase A. O. meter. This license | 
was issued by the Government of Bombay in exercise of the power conferred by the 
Indian Eleetricity Act of 1910. The Central Government passed the Electricity 
(Supply) Act (LIV of 1948) with a view to provide ‘for the rationalisation of the pro- 
duction and supply of mele and generally for measures conducive to the 
electrical development of the State of India and for incidental matters.’ By s. 70(2) 
of the Aot LIV of 1948 it was provided that save as otherwise provided in the Act tihe ` 
provisions of the Act shall be in addition to, and not in derogation of, the Indian 
Hlectricity Act of 1910. The defendant-oompany assuming that by Act LIV of 1948, 
restrictions which were fre under the license and by'the Indian Electricity Act of 
1910 upon the right of the licensee to levy rates and charges from consumers of 
electrical energy were abrogated, issued a notice dated April 23, 1950, generally to 
the censumers ithe them of revised charges for the supply of electrical energy 
with effect from May 1, 1950. By the ngtice the consumers were informed that 
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for lights and fans there would be levied a charge of annas 8 per unit and for heating 
-circuits and refrigeration a charge would be made at the rate of annas 5 per unit. 
An additional monthly charge of Rs. 2 for every. 25 K.W. of ‘connected load’ 
was also intimated to be le from every consumer of energy used for light and 
fans and for heating circuite and refrigeration. Some of the consumers paid the 
additional standing charge of Re. 2 for the months of May and June 1950. An ob- 
jection was, however, raised against the levy of the sanding charge for subsequent 
months. Inthe meanwhile correspondence ensued between the defendant-company 
and the Government. of Bombey in connection with the right of the defendant- 
company to levy the additional standing charge. By their letter dated September 
26, 1950, the Government of Bombay informed the defendant-company that their 
action in levying a monthly standing charge of Ra. 2 upon the lighting consumers’ 
with effect from May 1, 1950, was not in accordance with the Prees Note issued by 
the Government on December 10, 1949, and the defendant-company was requested 
to withdraw that charge forthwith and to apply to Government for appointment of 
a Rating Committee under s..57 of Act of 1948 if the defendant-oompany con- 
sidered it necessary to increase the.existing rates. The defendant-company ted 
the n of the Government, cid doan aned the’ standing daro with:efiect 
from September 1, 1950, pand ogres tn tata eo qestio to ie, ating omnis 
appointed under s. 57. On October 27, 1950 defendant-company issued a 
circular letter informing the consumers that while it regarded the Government’s 
intervention in connection with the standing charge as illegal and ultra vires and while 
the company was competent to revise the rates under s. 57 and ol. 1 of the Sixth 


Schedule of Act LIV of 1948, the company had ae ion of Govern- 
. ment and had cancelled the revised rate with effect 1, 1950. It is 
evident that eie the circular the defendant-company that it had a no 


recover the an Ene A the period between e E 
1950, and contended that levy was legal. The plaints thereupon 
suit out of which this second appeal arises, in & representative capacity for them- 
selves and on behalf of the consumers who opposed levy of the standing charge. 
In the trial Court a large number of technical contentions were raised by the de- 
fendant-oompany aa to the maintainability of the action by the plaintiffs. It was 
also contended that levy of the standing charge was not . The learned trial 
Judge rejected all the contenions of the defendant-oompany and decreed the plain- 
suit. ian Hea ‘Mig. 1. 1060; ox legal and E 
Saati onika from May 1, 1950, was sae ant endant-com 
hàd no right to recover the standing learned Ju Satama the 
defendant-company from recovering the charge from the plaintiff-consumers 
except in so far as it related to the rates which had been sanctioned by Government 
as from July 1, 1951. As stated earlier, in a the decree passed by the learned 
trial Judge was reversed by the lower appellate 
eon substantial question which falls to be decided in this appeal is as to the 
of the standing charge Nila Lary, aber dealing wit» contention 
ita notice dated. April 28, 1950. [His Lordship, with a contention 
of the- defendant-oom: y, not mae e aeke 
The more substantial point, however, isas to the legality of the cee sought to be 
made by the defendant-company. It is necessary to refer to certain provisions of the 
_Indian Electricity Act, 1910, and the Electricity (Supply) Act of 1948, before dealing 


with the question of the | of the ‘charge made by the the defendant-oom y. 
By sub-s.(1) of s. 3 of the. Electricity Act, 1910, ee ee 
Government may grant to any. person a licence to supply energy in any 


area, and also to lay hile or place electric supply-lines for the conveyance 
and transmission of. respect of avery license. granted under sub-s.(1) of 
8.3 certain visas aooin abc) shall borean, and two out of those pro- 
visions are e ceed adie aba (0) EAO hey pesca tae as 
to the limits within which, and the conditions under whioh, the. ly of energy is 
Vip eae aie R spat aaa in respect 
of the energy, and generally as to such matters as the State Government 
ay ee N _The other provision which shall have effect is that the provisions 
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‘contained in the Schedule to the Act shall be desmed to be incorporated with, and 
to form part of, every license granted under Part I, save in so far as they are ex- 
presely added to, varied or excepted’ by the license, and shall, subject to any such 

-additions, variations .or exceptions which the State Government is empowered to 
make, apply to the undertaking authorised by the license... By s, 4 of the Act the 

-State Government is authorised to revoke or amend a license. Under s. ee 
licensee may, with the previous sanction of the State Government, given 

consulting the local authority, where the licensee is not the local authority, make 
conditions not inconsistent with the Aot or with his license or with any rules made 
under the Act, to regulate his relations with ns who are or intend to become 
consumers, and may, with’ the like sanction given after the like consultation, add 
to or alter.or amend any such conditions ; and any conditions-made by a licensee 
without such sanction shall be null and void. It is clear from these provisions that 
the licensee is entitled to enter into contracts with the consumers only subject to the 

-terms of the license and the provisions of the Act and the licensee.can make special 
conditions ‘not inconsistent with the Act and the license. only with the previous 

- sanction of the Governments’ and any conditions made by a-licensee without the 
sanction of the State Government.are to be regarded as null and void. The terms 
of the license enable the defendant-company only to charge for energy supplied by 

«meter, for general supply purposes at a ified rate per unit.. They also enable 
the defendant-company to charge 'a fixed meter-rent: where energy is supplied by 
meter. But the defendant-company is under the license not anthoraet ‘where 

. energy is supplied by meter for general to make any additional charge. 

`- Therefore, the notice issued for levy of a standing charge of Rs. 2 for every. 25 KW. 
of ‘connected load’ is in my j t illegal. By that notice the defendant-com- 

y sought to make a charge which was not a permissible charge ; and by reason 

of s. 21, sub-s.(2), evan if the consumers to pay the amounts demanded by the 
notice, the charge must be regarded aa i tlt et ae ee 

The defendeht-oompany contended that under the provisions of the Hlectricity 

(Supp ) Act (LIV of 1948) they were entitled to make the additional ing charge, 

é ianoe was placed upon s. 57(1) and cl. 1 of ach. VI of that Act. Sub-section 
(1) of s. 57, in so as it is material, provides: .. oy 2 

“The provisions of the Sixth Schedule and the Table appended to the Seventh Schedule 

-ahal be deemed to be incorporated in the licence of every licensee,...from the date of the 
commencement of the licensee's next succeeding year of account, and from such date the licensee 
shall comply therewith accordingly and any provisions of such license or of the Indian Electricity 
Act, 1910,...or any. other law, agreement or instrument applicable to the licansee shall, in relation 
to the licensee, be void and of no effect in so far as they sre inconsistent with the provisions 

, _of this section and the said Schedule and Table.” ee 4 

. 8ub-section (Z) of s. 57 requires the licensee to comply with the provisions of the 
Sixth Schedule and the Table appended to the Seventh Schedule, In substance / 

. that provision imposes an obligation and does nob create new rights in favour of the 

- licensee. It is true that the section proceeds to state that the provisions of the 

; licenge or the provisions of the Indian Electricity Act, or any. other law, agreement 
or instrument inconsistent with the Sixth. ‘and Table shall be void and of no 

ee ee ERR, Clause 1 of the Sixth Sched 

` pro i CBs . J t y ae. ' 

; “The licensee shall so adjust his ratos for tho salo of electricity by periodical revision 

: his clear profi in any year shall nob as far as possible exoeed the amount,of reasonable roturn:” 

' It is followed by a proviso which it is unnecessary to set out because it has no' bearing 
on the argument advanced on behalf of the defendant-oompany. Even the operative 

ee ol. 1 of the Sixth Schedule seeks to impose an obligation upon the licensees and f 

not create any new rights in the licensees... An obligation: a; to have , 

- been cast thereby upon the licensees to so adjust :the rates hy taking paris l 

:-Tevisions that their clear profits in any'year shall not as far as possible exceed the ` 

‘ amount of reesonable return.: -Clause | appears in my-judgment to have been in- ! 
tended to prevent profiteering by licensees even. within the limita of the terms of the 

‘ liospse or the sanction obtained from Government under s. 21 of the Indian Electri- 

-city Aot of 1910. Not only does s: 57(1) of:Aot LIV of 1948.impose an obligation 
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upon the licensee to conform to the provisions of the Sixth Schedule and the Table 
& to the Seventh Schedule but the first clause of the Sixth Schedule imposes 
& er obligation to make periodical revisions and to adjust the profit so that his 
profit in any year does not as far as possible exceed a reasonable return on his invest- 
‘ment. There is nothing in s., 57 or in the first clause of the Sixth Schedule which 
either expressly or by implication amends the provisions of the Indian Electricity 
, Act, 1910, contained in s8. 3(2), cL (d), or in s. 21, ol. (2), of that Act or the rates and 
methods of o the same as fixed by the license. The provision contained in 
„oL, (d) of sub-s.(2) of e. 3, which requires the State ee ee 
and conditions under which the supply of energy is to be made, is not affected 
Electricity (Buppy) ) Aot LIV of 1048. The right to amend the license is pea he 
by the Indian Electricity Act m the State Government and that right is not 
affected by Act LIV of 1948. If argumentoi the defendant-company is accepted, 
it would mean that the licensee in all cases would be entitled unileterally and 
without sanction or even the es of the Government, to alter the terms of the 
license subject to which he is liable to supply energy to consumers in thb area of 
supply, and it would be open to a licensee to impose conditions which may in con- 
celvable cases be unreasonable or highly onerous upon the consumers. It cannot 
be forgotten that licensees under the Electricity Act are monopoly licensees, 
Being monopoly licensees they are required primarily to cater to the publio conve- 
nience and publio interest. In order that the license may be worked in the interests 
of the publio stringent provisions have been made under the Indian Electricity 
Aot requi licensees to conform strictly to its provisions. It is true that s licensee 
‘must be enabled to earn an economio return on his investment in the undertaking 
and with that end in view provision has been made in sub-s.(2) of 8. 57 of the Electri- 
city (Supply) Act, 1948, for appointing a arpa Faeyr at the instance of a 
licensee where he claims that the rates charged by are unduly low or uneconomic. 
The provision of sub-s.(2) of s. 57 also shows that by enacting ol. 1 of Schedule VI 
and correlating it to sub-s.(Z) of s. 57 it was not intended to leave it to the option of 
the licensee either to make an alteration in the rates without the sanction of the 
Government or without a a Rating Committee. By the very nature of ite 
constitution the Rating Committee is an i t body which would take into 
_ consideration the interests of the consumers as well as the reasonable profits which 
an electricity undertaking may expect to earn and would adjust the rates having 
Feed Gs he atrae or n OA ab well apc tin Weems, If, however, it is 
open as contended by the defendant-company to the licensee by his unilateral act 
to alter the rates, it is diffloult to understand why a licensee would in any case 
‘approach an independent body which is likely to take into consideration the interests 
of the consumers. In my judgment there is nothing in ol. 1 of the Sixth Schedule 
_or 8. 57(1) of the eee) (Supply) Act (LIV of 1948) which confers a right upon 
a licensee unilaterally to alter the terms and conditions on which may be made 
by a licensee of electrical energy, to consumers in the area of In my view, 
the learned a ate Judge was in error in holding that s. 57 with al. 1 of the 
Sixth Schedule conferred authority upon the defendant-company to alter the rates 
of supply and to impose a new head ‘of Liability upon consumers irrespective of the 
restrictions contained in the license the Indian Electricity Act. 
In that view of the case this appeal be allowed, the decree paased by the lower 
appellate Court set aside and the decree passed by the trial Court restored with 
costs in this Court and in the District Oourt, payable by the defendant-oompany. 


- Appeal allowed. 


‘the petitioner from time to time. 
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Before'ths Hon'ble Mr. M. O. Ohagla, Ohiof Justios, and Mr. Justios Dixit. 
BASANTLAL BANARSILAL v. BANSILAL DAGDULAL.* 


Bombay Forward Contrasts Conirol Aoi (Bom. LXIV of 1947), Sec. -8—Mssential Supplies (Temporary 
Powers) Act-(XXIV of 1946)—Hoesential Supplies (Temporary Powers) Amendment Act 
(LII of 1950}—Constitution of India, arts. 369, 254—Government of India Act, 1935 
[25 db 26 Geo. V, 0. 43), Sec. 107—Forward contrasts in oil seeds, whether Bombay Act removes 
lean of- Reunparwien of prohibision: from entering euo such contracts whsther by Act 
LEI! of 1950. 

The Bombay Forward Contracts Control Act, 1947, does nob remove the prohibition 
imposed by the Essential Supplies Temporary Powers Act, 1046, with regard to the entering 
into of forward contracts in respect of oil seeds. Even if the Bombay Forward Contracts 

- Control Act, 1947, removed the prohibition against entering into such contracts, the prohibi- 
- spon te o by the e a ee a ee 1950. 

` - State v. Heman Alreja, referred to. 

- "Tess thie fa wpedlas piese of loglitadiaa ectatiag a csctdin, onina to ho ETA 
Court must be satisfied that the State Legislature expressly applied ita mind to the prohibition 
a E a i a a ce! a ee 
- looal-law. 

“Ox November 7, 1951, one Bansilal (petitioner) employed Basantlal Banarasilal 
(opponents) - as- his’ commission agents to effect transactions in groundnuts, linseed, 
castor seeds and gold. The opponente a DE T nEn ugh various transactions on behalf of 

eb: 26, 1952, two transactions of pur- 

chase were outstanding and both these were forward transactions for April-May 

delivery—one was of 300 tons of groundnute andthe other was of 25 tons of 

linseed, According to the petitioner he had given instructions to the opponents to 

close the transactions of groundnuts and linseed on February 26, 1952. The op- 
f 


_ ponents closed the transactions on March 5, 1952. -As a result of the closing o 


transactions on March 5, 1952, a certain amount became due by-the petitioner tothe . 


nents and a dispute arose in respect of this between the parties. - 

Maroh`18, 1952, the opponents made an application to the Bombay Oil Seeds 
an as the matter to the-arbitration of the Arbitration Committee 
A the october 7, 1952, the Arbitration Committee made an award 
a colina bo tae ious Ee 99 000 © aa coaante peer ace i 

filed in the Bombay City Civil Court and the petitioner filed the present 
ander k-40 of the Arbitration Ant: 1940, to set aside the award. The Princi Fudge 
of the City Givil-Court sot aside the award, observing, in his judgment, as follows :— 
“The learned counsel for the opponents relies upon the Bombay Forward Oontracts Control 
Act, 1947, and the by-laws made by the Bombay OI Seeds Exchange, Ltd., with the approval 
of the Government of Bombay and urges shat in view of the said Act and the by-laws of the 


- Exchange the forward contracts in ground-nuts are not prohibited or void. But it will be seen 


fram the Bombay Forward Contracts Ganirol Act that there is nothing in that Act either authoris- 
ing forward contracts in ground-nuts-or prohibiting any such contracts. All that the Aot 


lays down is that forward contracts shall be done only by certain associations recognised by the . 


Government and in accordanbe-with the by-laws made by that association with the approval 
of the Government. : The learned counsel for the opponents relies upon by-laws Nos. 65, 68 and 
67 of the by-laws of the Bombay Oil Seeds Exchange, Ltd., and urges that the forward contracts 
between the parties cannot be said to have been prohibited by law. But I am unable to find 
‘anything in these by-laws nullifying the provisions of the Order made by Government of India 
in 1943 and continued tp to January 26, 1985, prohibiting forward contracts in ground-nuts. 
The Bombay Act and the by-laws of an association recognised by the Government of Bombay : 
would only apply to forward contracts in such commodities as may not have been prohibited by ' 
an Order or Act of the Central Government. Further if there is any conflict between the 
legislature of a State and the provision of law made by the Parliament then under art. 254 of 
the Constitution the law mede by Parliament—whether pessed before or after the law made by 
the Legislature of a State—shall prevail over the law made by the Legislature of the State 
and shall be void to the extent of the repugnancy. I therefore hold that forward contracta 
1 


*Deoided, June 39, 1954. Appeal from Court, Bombay, in Award No. 21 of 1953. 
Ordsr No. 127 of 1953, from an an order passed 1 (1951) 53 Bom. L. R. 887. 
by M.B. Honavar, Princtpel Judge, City Civil 


i 
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in ground-nuts were prohibited by law at ths time of the alleged contracts between the parties. 
If the above finding is correct then it follows that the forward contracts being void, the 
agreement to refer any dispute ariamg out of that contract to arbitration would also be void and 
if that agreement to refer to arbitration becames void, an award made on reference by only one 
of the.partiss without the concurrence of the other party and in spite of the objection of the 
other party would be invalid.” an = . 
The opponents appealed to the High Court. 


Hemendra K. Shah and M. P. Amin, Advocate General, with Tyabji, Dayabhai & 
Oò., for the appellant. : ; 
J. O. Bhat and O. J. Shak, with Mansukhlal Hiralal & Oo., for the respondent. 


Cmaara C. J. This is an appeal from a judgment of the Principal Judge of the 
City Civil Court, setting aside an award on a-petition made for that purpose by the 
opponents. On November 7, 1951, the appellant was employed by the respondent 
as a pucca adatia to effect certain transactions in groundnuts, linseed, castor seeds 
and gold. On February 26, 1952, two transactions of purchase were outstanding. 
One was of 300 tons of groundnuts and the other was of 25 tons of linseed. Both 
these were forward transactions for April-May delivery. The case of the respondent 
was that he gave instructions to the appellant to close the transaction on February 
26, 1952. In fact the appellant it-on March 5, 1952, and his allegation was 
that he was asked to close the transaction on that date. As a result of the closing 
of the transaction on March 5, 1952, certain amount became due by the ndent 
to the appellant. In respect of this a dispute arose and the dispute was referred. to 
arbitration under the provisions of the Bombay Oil Seeds Exchange, Lid. The 
arbitrator made his award on October 7, 1952, awarding to the appellant about 
Re. 22,000. This award was filed in the City Civil Court, and the respondent filed 
a petition to set aside the award. As y pointed out, the petition succeeded 
and the award was set aside., - . 

Now, the award has been set aside only on one ground and that ground is that for- 
ward transactions in groundnuts and linseed are Frogal and therefore the whole con- 
tract including the term with regard to submission for arbitration cannot be enforced 
and therefore the arbitration was bad and the award resulting from that arbitration 
was equally bad. Under r. 81(2) of the Defence of India Rules an order was issued on 
May 29, 1943, and by cl. 3of this order it was provided that no person shall, after 
the specified date, for any class of oil seeds, enter into any forward contract in any 
of those oil seeds, and in the schedule groundnut and linseed were mentioned as oil 
seeds in respect of which no forward contract could be entered into from May 31, 
1948. The Defence of India Act expired on tember 31, 1946. The British 
Parliament then enacted 9 & 10 Geo. VI, 1939, by this statute it was provided 
that the Central Legislature would have the power to legislate with regard to certain 
subjects which were in the Provincial List until the date.mentioned in that statute, 
and pursuant to this power conferred upon the Gentral Legislature the Temporary 
Powers Emergency Act of 1946 was passed, and under this Act the order of May 
20, 1943, was continued. In 1947 the Bombay Legislature passed the Bombay 
Forward Contracts Control Act, 1947 (Act LXIV of 1947), and by s. 8 of that Act 
it declared forward contracts of any goods specified in a notification to be issued 
under 8. 1(3) to be illegal if these were not entered into,-made or performed in the 
. manner laid down in that section, and a notification was issued under s. 1(3) on 
December 19, 1960, by the Government of Bombay. by which it recognised the Bom- 
bay Oil Seeds Exchange, Ltd., aa an authorised body which had the power to put 
through forward transactions ynder certain circumstances, and on that very day 
it applied the Act to all varieties of oil seeds. The Hasential Supplies (Temporary ~ 
Powers) Act would have expired on April 1, 1951, by reason of the provisions of 9 & 
10 Geo. VI, 1939, but in the meanwhile our Constitution had been enacted and art. 369 
of the Constitution gave to Parliament, during a period of five years from the com- 
mencement of the Constitution, the power to make laws with respect to certain mat- 
ters enumerated in the Concurrent List, and among the matters enumerated were : 

“(a) trade and commerce within a State in, and the production, supply and distribution of, e 
cotton and woollen textiles, raw cotton (including ginned cotton snd unginned cotton or‘tapas), 
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cotton seed, paper (including newsprint), foodstuffs (including edible oilseeds and oil), cabtle fodder 
(including oul cakes and other concentrates) ooal (moluding coke and derivatives of ooal), iron, 
steel and mica ;” 

In exercise of the power conferred by this article Parliament passed Act LIO of 1950 
on August 14, 1950. This Act continued the original Essential Supplies Act with 
certain important amendments up to December 31, 1952, and when the transactions 
in dispute were entered into, the two laws which were on the statute book and which 
were in operation were the Bombay Aot LXIV of 1947 and the Essential Supplies 

Act as amended by Act LI of 1950. 

Now, it is not disputed by Mr. Shah on behalf of the appellant that if effect is to be 
given to the Parliamentary statute, Act LII of 1950, then undoubtedly the contracts 
in respect of which the award is made are illegal, because the prohibition to whioh 
attention has been drawn contained in the order of May 29, 1943, was continued by 
Act LIT of 1950. But what is urged is that the Bombay Legislature has removed the 
illegality with regard to the contracts in respect of oil , and as the Provincial 
Act is a to the Central Act and as the subject was in the Concurrent List, 
the Provincial Legislature had the power to do so. For this ose reliance is placed 
on 8. 107 of the Government of India Act and art. 254 of the Constitution. our 
opinion both these provisions are substantially the same. Therefore, turning to 
art. 254 of the Constitution, it provides : 

“(1) If any provision of a law made by the Legislature of a State is repugnant to any 

provision of a law made by Parliament which Parliament is competent to enact, or to any pro- 
vision of an existing law with respect to one of the matters enumerated in the Concurrent List, 
then, subject to the provisions of clause (2), the law made by Parliament, whether passed before 
or after the law made by the Legislature of such Stata, or, as the case may be, the existing law, 
shall prevail and the law made by the Legisleture of the State shall, to the extent of the repug- 
nanoy, be void.” 
Therefore, in the hierarchy of legislation in India a higher place waa naturally ao- 
corded to laws passed by Parliament, and the Constitution enacts that if a law is 
passed both by the Legislature of a State and by Parliament with regard to the same 
subject-matter, then if there is any repugnancy between the provisions of the two 
laws, the law of Parliament shall prevail. This is subject to ol. (2) which is the 
important provision and that provides : 

“Where a law made by the Legislature of a State specified in Part A or Part B of tho First 
Schedule with respect to one of the matters enumerated in the Concurrent List contains any 
provision repugnant to the provisions of an earlier law made by Parliament or an existing law 
with respect to that matter, then, the law so made by the Legislature of such State aball, if 
it has been reserved for the consideration of the President and has received his assent, prevail 
in that State.” 

- Therefore, if the State Legislature passes a law subsequent to the law passed by 
Parliament and the State Legislature wants in any way to depart from the provisions 
of the law as laid down by Parliament, it could do so provided it satisfies the condi- 
tion, viz. that it reserves the bill for the consideration of the President and the 
President gives his assent. The principle underlying this clause is clear, viz. that 
the President should apply his mind to what Parliament has enacted and also consider 
the local conditions prevailing in a particular State, and if he is satisfied that judging 
by the local conditions a particular State should be permitted to make a provision of 

- law different from the provision made by Parliament, he should give his assent and 
thereupon the State legislation would prevail. There is a proviso to this ol. (2) 
and that is: 

“Provided that nothing in this clause shall prevent Parliament from enacting at any time 
any law with respect to the same matter including a law adding to, amending, varying or repealing 
the law so made by the Legislature of the State.” 

This again emphasises the omnipotence of Parliament. Even though the State 
law may contain a provision assented to by the President and may have contained 
a provision of law different from the provision contained in the Parliamentary 
statute, it is open to Parliament to legislate again with regard to the same matter. 
is proviso contains certain words which do not find a place in the corresponding F 
sectiðn of the Government of Indis Act, and the words are, “including a law adding x 
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to; amending, varying or-repealing the law so made by the Legislature of the State.” 
In our opinion it is clear that these words do not in any way restrict the competence 
or jurisdiction of Parliament. They are illustrative words, elaborating and making 
clear the power and competence of Parliament to pass a law with-regard to the same 
subject-matter with regard to which the State Legislature has passed a law, and what 


-the proviso emphasises is that a el eai by Parliament can in terms amend, 


vary or repeal a law passed by the Legislature of the State. The only possible dif- 
ference that can be suggested between this provision and the provision in the Govern- 
ment of India Aot is that whereas under the Government of India Act it may be said 
that the Central Legislature could pass a lewon any particular subject and that law 
would prevail provided there was a repugnancy between that law and the law passed 


. by the Provincial Legislature, the Central Legislature could not deal directly with 


any State legislation. The departure made under the Constitution is that wider 
power is conferred upon-Parliament directly to tackle State legislation and to amend, 


- vary or repeal State legislation. But it is impossible to contend that the additional 


words contained in the proviso in any way restrict the competence of Parliament. 
Whether under the Constitution or under the Government of India Act, the Central 
Legislature or Parliament had always the power to override any legialation passed 
by a Provincial or State Legislature provided the subject it dealt with found a place 
in the Concurrent List, and that important principle is reiterated in art. 254-and the 
proviso to ol. (2) merely emphasises that important principle. 

The position here is that we have to start with a Central legialation in the Essential 


Supplies Act and that legislation prohibits forward contracts in oil seeds. Then we 


have the subsequent Provincial legislation enacted in 1947, and what is contended is 
that that legislation has removed the prohibition against the illegality of forward 
contracts in oil seeds. In this ect two contentions have got to be borne in mind. 
In the first place it is argued, and ii our opinion with ouaiierabls force, that when 
we look at s. 8 of the Bombay Act, it does not purport to remove the illegality imposed 
by the Central Act. AJl that s. 8 does is to declare that forward contracts will be 

unleas they comply with the procedure laid down in a. 8. But it is one thing to 
dec a certain contract illegal ; it is entirely another thing to declare an illegal 


- contract legal. Section 8 does not even make an attempt to declare that forward 


contracts declared illegal by the Central legislation shall be legal if they comply with 
the technicalities laid down in s. 8. The assumption underlying 8. 8, it seems to us, 
is that forward contracts which the Legislature is dealing with are legal contracts, 
but even if they are legal, they are declared to be illegal unless they are performed or 
made or entered into in the manner laid down ins. 8. It seems to us a rather violent 
interpretation of s. 8, not justified by the language used by the Legislature, that the 
Bombay. Legislature solemnly wanted to make a departure from the law laid down by 
the Central Legislature and to declare forward contracts in oil seeds legal although 
the Central Legislature thought that they should be illegal. Mr. Shah says that al- 


‘though 8. 8 in terms does not say so, inferentially we must come to the conclusion that 


‘the’ Legislature wanted to ‘forward contracts provided the technicalities set 
out in s. 8 were complied with. When there is a specific piece of legislation declaring 
a certain contract to be illegal, we must be-satisfied that the State Legislature ex- 
pressly applied its mind to-the prohibition contained in the Oentral law and having 


- applied its inind wanted to make a departure in the local law. It is rather difficult 
: to take the view that s. 8 affords any indication that the Bombay Legislature did have 


that intention, and we are inclined to agree with the learned Principal Judge who has 
taken the view that s. 8 of the Bombay Act does not remove the illegality. If this 


‘argument were to be‘acoepted, then thare would be an end of the matter and the appeal 


should fail. - But it is just as well to refer to certain other contentions that have been 
advanced at the bar. i i s j i 
It is urged by Mr. Bhat on behalf of the respondent that even sasuming the ban 
was removed, it was not done till December 19, 1950, on which date the notification 
was issued. Mr. Bhat says that as far as Act LXIV of 1947 is concerned, it does not 


' refer to contracts in any commodities. It was left to the Government by notification 


to apply the Act to certain articles and that was done on December 19, 198). Mr.” 
Bhat says that the provision of art. 254(2) can only apply provided there is legislation 


oa 
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in respect of a subject under the Concurrent List and in which legislation there is 
repugnanoy as compared with the Central legislation, and Mr. Bhat’s argument is 
that the repugnanocy only arises when the notification is issued on December 19, 1950, 
and this repugnancy cannot prevail on two good grounds: (1) that it is not legisla- 
tion by the Legislature, and (2) no assent was given by the President to this noti- 
fication. Therefore, neither the Governor General nor the President ever applied 
his mind to the de that the Bombay Legislature had made with regard to 
certain contracts whioh the Central Legislature had declared to be illegal. In our 
opinion it is unnecessary to decide this point because there is equal force in Mr. Shah’s 
argument that what the Govérnment of Bombay was doing was merely carrying out 

' the mandate of the Legislature which had already been given in 1947 and the efficacy 
of the notification should be judged not as of December 19, 1950, but as of the pasaing 
of the legislation in 1947. 

It is then urged by Mr. Shah that once the Bombay Act was passed in 1947 and 
received the assent of the Governor General, there is no subsequent legislation which 
has altered the position with regard to the prohibition against entering into forward 
contracts in the State of Bombay. Mr. Shah says that the Bombay Act removed the 
illegality and that illegality has not been again imposed by any Central law. His 
answer to Act LII of 1950 is that it is merely an extension of the Act of 1946, and if 
the Act of 1946 was modified in ita application to Bombay legally, that modifi- 
cation has not been in any way disturbed by Act LIT of 1950. Mr. Shah relies ona | 
judgment of this Court in State v. Heman Alreja! for the proposition that when an 
Act is passed extending an Act already on the statute book, nc new law is created ; 
only further life is given to the law which is already in operation ; and Mr. Shah says 
that Act LIT of 1950 merely gave new life to the Essential Supplies Act of 1946 and 

-in giving life to that old Act it did not in any way purport to legislate contrary to the 
provisions of Act LXIV of 1947. It is difficult to accept the view that Act LII of 
1950 is merely the extension of the Essential Supplies Act of 1946. In the first place, 
when we look at Act LIT of 1950 itself, it is an Act passed for the purpose of amending 
the Act of 1946, and you find in the body of this Act many proven which sub- 
stantially amend the provisions of law contained in the Act of 1946. To give only 
one illustration, s. 7 of this Act provides an entirely different scheme of penalties for 
contravention of orders e under the Act from the schsme contained in the 
original Act of 1946. The other important consideration which leads us to the view 
that this is not an extension of the old Act is that this Act was passed in exercise of a 

wer expressly conferred by the Constitution upon Parliament by art. 869. But 
or art. 369, as already pointed out, the Act of 1946 would have expired on April 1, 
1951, and Parliament would have had no power to legislate with regard to these 
matters. But the Constitution, for a period of five years, conferred upon Parliament 
the power to legislate upon certain matters which were in the State List as if they were 
in the Ooncurrent List, and it is in the exercise of this special power that Act LIL 
of 1950 was passed. It is, therefore, diffloult to accept the position that all that 
Parliament was doing when it passed Act LII of 1950 was extending the life of the 
Essential Supplies Act of 1946. It was not a normal legislative activity on the part 
of Parliament. In the course of its ordinary legislative activity it no power to 
extend the life of the Essential Supplies Act of 1946, and it would have died a natural 
death on April 1, 1051. It was really a different legislative activity on the part of 
Parliament when it put Act LIT of 1950 on the statute book. It was an activity, 
the justification for which was to be found in art. 369 and which was in the exercise 
of the power conferred by that article. a 

The final argument advanced by Mr. Bhat on which also in our opinion it is not 
necessary to pronounce any opinion is that even assuming all that Mr. Shah Bays iB 
correct, the contracts in these proceedings have not been entered into.according to the 
formality laid down in s. 8 of the Bombay Act. -The formality on which reliance is 
placed is contained in s. 8(1)(a) which says: 

“(1) Every forward contract for the sale or purchase of, or relating to, any goods specified 
in the notifloation under sub-section (8) of section 1 which 1s entered into, made or to be performed 
« in any notified area shall be illegal if it is not entered into, made or to be performed— 


7 - 1 (1051) 53 Bom. L. R. 887. 
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(a) in accordance with such bye-laws, made under section 6 or 7 relating to the entering 
into, making or performance of such contracts, as may be specified in the bye-lews,...” 
Now, the Bombay Oil Seeds Exchange, Ltd., has been recognised under the Act and 
it has framed bye-laws, and attention is drawn to bye-law 123 which provides that 
contracts between members acting as commission agents on the one hand and their 
constituents on the other shall be made subject to the bye-laws and contract note 
in the prescribed form shall be made ; and what is pointed out is that although a 
contract note was given by the appellant who is a member of the association to the 


` respondent who is not, the contract note was not in the prescribed form. Tt is said 


— v 


that the association has not even prescribed the form and it is urged that bye-law 
128 is mandatory and it is mandatory in two respoots that the form of a contract note 
has to be prescribed and the only contract note that can be given by the commission 
agent is the contract note in the prescribed form. - As against that Mr. Shah contends 
that there can be no contravention of this bye-law if no form is prescribed by the 
association. It is only if the form was prescribed that the obligation would arise on 
the part of the commission agent to give the contract note in the prescribed form. 
If no form is prescribed, it is impossible for the commission agent to carry out this 
bye-law. We must admit that there is force in Mr. Shah’s contention and it may be 
that there has been no contravention of this bye-law. It seems to us rather strange 
that the association which was recognised long time ago has not yet thought fit to 
a form as required by bye-law 123. . 

We think it sufficient to rest the decision of this appeal on the ground mentioned 

by the Principal Judge that in any view of the case Bombay Act LXIV of 1947 does 


` not remove the prohibition im by the Ceritral law, and also on the ground that 


even if it did remove the prohibition, the prohibition has been raimposed by Act Li 
of 1950 which is a subsequent legislation passed by Parliament. The result is that 
the appeal fails and must be dismissed with costa, , 

Appeal dismissed. 


Before ths Hon'ble Mr. M. O. Ohagla, Chief Justice, and Mr. Justis Dixit. 
GANPATRAO SITARAM BORLIKAR v. SHRIDHAR MUKUND POLEKAR.* 


Prosidenoy Small Cause Courts Aci (XV of 1882), Seo. 47—Tranafer of Property Act (IV of 1882), 
Seo. 108(4)—Otetl Procedure Code (Act V af 1908), Seo. 4”—Order of ejeotment against plaintiff 
mads under P. S. O. O. Aot—Application by plaintiff for stay of ejeotment order under s. 47 

.. of P. 5. 0. O. Act—Suit by plaintiff for trespass under s. 47 of P. S. O. O. Act and in the al- 
: ternative for epectfo performance of agreement between plaintiff and landlord to adjust ejectnont 
decree and for declaration of plaintiff's titls as tenant—Plaintiff giwing up suit under s. 47 of 
P. S. 0. O. Act at hearing of swit—Whsther Court competent to try suit on alternative relief. 

In a suit under s. 47 of the Presidency Small Cause Courts Act, 1882, no other title can be 
agitated except the title contemplated by that section itself. Suite under s. 47 of the Act 
are special suits of a limited character for a limited purpose, and the Court's jurisdiction to 
try the suits under s. 47 is lrmited to try issues that arise undor 5. 47. - 
i It is the sole right of tho executing Court to try an issue as to whether a deoree has been 
adjusted or not. It is for the executing Court to decide what the adjustment is and to record. 
that adjustment of the decree. To the extent that the executing Court can give relief to 
that adjustment, the executing Court will give it. To the extent it cannot, it may be that 
the judgment-debtor might become entitled to file a suit or take other proceedings for enforo- 
ing the part of the adjustment in respect of which the executing Court could not give any 
relief. iS È 
' The defendants took out proceedings under Chapter VII of the Presidency Small Cause 
Courts Act, 188%, for ejectmant of the plaintiff alleging that the plaintiff who was their 
tenant had committed defaults under s. 108(4) of the Transfer of Property Aot, 1882. The 
defendants gob an order of ejectment. appeal by the plaintiff against this order was 


* Deolded, Juns 30, 1954. Tiret Appeal Pehdse, J City Civil Court, Bembay, 
No. 248 of 1058, fram the decision of P. im Suit No. 3 of 1951. 
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dismissed. The plaintiff then took out a notice for recording a compromise of the ejectment 
order, and the compromise put forward by him was thet pending his appeal the defendents:! 
had agreed that if he withdrew his appeal, they would not execute the ejectment order and ' 
they would accept him es a tenant. This notice was discharged, and in appeal the appellate 
Court set aside the order of discharge and remanded the matter to the trial Court. 
to investigate into the merits of the application made by the plaintiff. In, the meantime 
the plaintiff made an application to the Small Cause Court under s. 47 of the Presidency 
Small Cause Courta Act, 1883, for stay of proceedings under the ojectment order 
and the Court gave him time to file a suit within ten days. Acoordingly ibe plaintiff - 
filed suit against the defendants in tho City Civil Court alleging that there was a trespass as 


required by s. 47 of the Presidency Small Cause Courts Act and claimed compensation. | 


In the alternative he asked for specific performance of the agreamant which, according to 
him, was arrived at to adjust the decree and on the strength of this agresmant asked for a 
declaration that he was & tenant of the defendants and that the agreement should be carried, 
out in other respests. When the matter cams up before the trial Judge the plaintiff gave up 
completely his suit under s. 47 of the Act and ths Judge proceeded to try the suit on the 


alternative relief. On the question whether the trial Judge was competent to try the suit :— . 


Held, that inasmuch as tho trial Judge had extended the ambit of the plaintiffs’ suit and 
' decided issues which did not fall under s. 47 of the Presidency Small Cause Courts Act, 1883, 
he had acted without jurisdiction, e> A a 7 4 
that the trial Judgo in investigating into the issue as to she agreement relied upon by the 
plaintiff had assumed to himself jurisdiction which he did not possess and which was only: 
possessed by the executing Court before which that issue was pending, and f 


that as tho suit which was filed under s. 47 of the Act ooased to be that suit as spon as it. 


came on before the trial Judge, the suit should have been dismissed. 


GANPATRAO and Saraswatibai (defendants Nos. 1 and 2), who were the owners of a 
building in Bombay, filed a suit in the Small Causes Court, Bombay; against their 
tenant one Shridhar (plaintiff) for ejectment, on the ground that he had committed 
defaults under s. 108(4) of the Transfer of Property Act, 1882. The suit was decreed 
in favour of the defendants on December 4, 1950, and the plaintiff was ordered to 
vacate the premises by March 31, 1951. An appeal by the plaintiff against this order 
was dismissed on January 31, 1951. 

On April 6, 1951, the plaintiff took out a notice for recording a compromise of the 
ejectment order passed against him, and the compromise he put forward was that 
pending his appeal the defendants had agreed that if he withdrew his appeal they 
would not execute the ejectment order and they would accept him as a tenant from 
April 1, 1851. This notice was di on April 26, 1951. On appeal by. the, 
plaintiff against this order of dismissal, the appellete Court on January 16, 1952, set 
aside the order and remanded the matter to the trial Court to investigate into the 
merits of the plaintiffs application. A ~ ; 

In the meantine on April 26, 1951, the plaintiff made an application to the Small 
Causes Court under s. 47 of the Presidency Small Cause Courts Aot, 1882, for stay 
of proceedings under the ejectment order. On August 8, 1951, the Small Cause 
Court made an order granting the plaintiffs application and gave him time to file 
a suit within ten days. . E : 

On August 14, 1951, the plaintiff filed the present suit in the City Civil Court, 
Bombay, against the defendanta for a deolaration that he was a lawfal tenant in 
possession of the premises and for ilo performance of the agreement between the 
parties. The plaintiff also asked for Rs. 5,550 as and by way of compensation for 
an act of trespass committed by the defendants or the same amount as and by way 
of dam if the specific performance of the said agreement was not granted. The 
Judge of the City Civil Court passed the following order on April 22; 1953 :— 

“It is declared that the plaintiff is oooupying the suit premises as a monthly tenant of tho 
defendants and as such is in lawful possession thereof. The defendants are directed to accept 
rent from the plaintiff for the month of April 1953 and to pass rent receipt to the plaintiff ad- 
mitting that he is a bona Ade tenant of the suit premises...” : 

In the oòurse of his judgment the trial Judge observed as follows :— ; 

“The question is whether the executing Court oan give relef as regards the adjustment not 
contained in the decree. In my opinion the executing Court would have no jurisdiction to give 


under those canditians. In the present case no doubt the parties by the agreement agroed 4 
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that the decree in Suit No. 1568/11464 of 1949 was not to be executed but it was further agreed 
that the defendants would recognise the plaintiff as a tenant and would treat him as such. In 
my opinion, even if these contentions were raised in execution of the decree, the executing Court 
would bavo at the utmost held that the decree in suit No. 1568/11484 of 1649 had bean satisfied. 
But the executing Court could not have given a relief to the plaintiff by e declaration that he is a 
tenant of the defendants, nor could the executing Court havo given specifico performance of the 
agreement whereby the defendants oan be called upon to treat the plaintiff as tenant of theirs. 
In my opinion, as the present suit includes inter alia declaration that the plaintiff is a tenant of 
the defendants and also for a specific performance of the agreament between the parties the pro- 
ceedings have been rightly instituted in this Court and the suit is not barred by s. 47 of the Code 
of Otvil Prooedure.... 

In my opinion the plaintiff was justified in coming to this Court and asking for a dedlaration 
that he was in possession as a tenant as a result of the agreement. In any event he was justified 
in asking uhe Court to compel the defendants to treat the plaintiff as a tenant if the agreement bad 
bean held proved. I see no difficulty in the event of the agreement being held proved to direct 
the defendants to receive rent from the plaintiff and pass rent receipts to the plaintiff treating 
him as a tenant in occupation af the premises.” : 

The defendants appealed to the High Court. 


T. N. Walawatkar and V. T. Walawalkar, for the appellant. i 
0. N. Daji, with Kothare & Oo., for the respondent. 


Omaara O. J. This is an appeal against a rather unusual decree passed by the 
learned Judge of the City Civil Court, and this suit illustrates, if ever a suit did 
illustrate, the legal ingenuity of litigants to try and make the utmost [use of s. 47 
of the Presidency Smal] Cause Courts Act. The defendants in the suit took out 
proceedings under Chap. VII of the Small Cause Courts Act for the ejectment of the 
plaintiff. Their contention was that the plaintiff was their tenant, but they became 
entitled to ion by reason. of defaults committed by him under s. 108(4) of the 
Transfer BE Pronet Act. The application of the defendants succeeded and they got 
an order of ejectment on December 4, 1950. Time was given to the plaintiff to 
vacate by March $1, 1951. The plaintiff appealed against this order and this appeal 
was dismissed on January 31, 1951. On April 6, 1951, the plaintiff took out a notice 
for recording a compromise of the ejectment order, and the compromise he put for- 
ward wasthat pending his appeal the defendants had agreed that if he withdrew his 
appeal they would not execute the ejectment order and they would accept him as a 
tenant from April 1, 1951, and take rent from him and pass rent receipts in his favour. 
This notice was discharged on April 26, 1951, and the plaintiff went in appeal against 
that order, and on January 16, 1952, the appellate Court set aside the order of dis- 
charge and remanded the matter to the trial Court to investigate into the merits of the 
application made by the plaintiff. But the activity of the plaintiff did not cease be- 
cause on April 26, 1951, he made an application to the Tl Cause Court under 
8. 47 for stay of proceedings under the ejectment order, and the Small Cause Court 
made an order on August 3, 1951, and gave the plaintiff time to file a suit within ten 
days. Availing himself of this order he filed the present suit from which this appeal 
arises. 

In the plaint the plaintiff alleges that there was a trespass as required by s. 47 and 
claims compensation although the alleged is of a wrong point of time because 
under s. 47 the trespass has to be at date when tbe application for ejectment is 
and not wherthe ejectment order is passed, but the learned drafstman seems to 

ve thought that the trespass contemplated ‘was as at the date of the ejectment 
order. But that isa minor consideration. Then there is an alternative relief sought 
in this plaint which really constitutes a curious aspect of this plaint, and that al- 
ternative relief is for specific performance of the agreement which according to 
the plaintiff was arrived at to adjust the decree and which was the subject-matter 
of the proceedings still pending before the Small Cause Court, and on the strength of 
this agreement the plaintiff asks for a declaration that he was a tenant of the de- 
fendante and that the ent should be carried out in other respecta. When the 
matter came before the ed Judge, the plaintiff gave up completely his suit ynder 
s. 47 and the learned Judge proceeded to try: the suit on the alternative claim. Hoe 
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went into the merits of the cage of the plaintiff that there was an ent arrived 
at as alleged by him, he held that the agreement was arrived at, and he peered 
performance of this agreement and he declared that the plaintiff was the mon 
tenant of the defendants and that the defendants were to accept rent from the red 
of April 1953 and to pass rent receipts to him as a bona fide tenant of the premisee. 
With respect to the learned Judge, it seems to have completely overlooked the fact 
that this was a suit under s. 47 of the Small Cause Courts Act and in auch a suit only 
certain issues could arise and only oertain points could be agitated. Now, the 
scheme of Chap. VII of the Small Cause Courts Aotis fairly clear and has often been 
considered by this Court. Proceedings under Chap. are not in the nature of 
suits, and orders passed are not in the nature of decrees. The Legislature has pro- 
vided a summary remedy to a Jandlord to obtain possession from his tenant, but the 
islature has also afforded a protection to the tenant and that protection is that the 
order passed by the Small Cause Court under Chapter VII is not a conclusive order. 
It is open to the tenant to challenge that order by coming"to the High Court and 
establishing his right to be in possession at the date when the landlord instituted pro- 
cepdings against him, and s. 47 provides that if the occupant against whom an appli- 
cation is taken out binds himself with two sureties, in a bond for such amount as 
the Small Cause Court thinks reasonable, having regard to the value of the property 
and the probable costs of the suit next hereinafter mentioned, to institute without 
delay a suit in the High Court against the applicant for compensation for trespass 
and to pay all costs of such suit in case he does not prosecute the same or-in case’ 
judgment therein is given for the applicant, the Small Cause Court shall stay the 
proceedings on such application until such suit is disposed of. 1t will be noticed that 
the provisions of s. 47 are mandatory. If an application is made and if bonds are 
Oei as provided in s. 47, the Small Cause Court has no discretion ; it must stay; 
roceedings and the operation of the ejectment order. The plaintiff went to 
the Baal Cause Court with an application contemplated by s. 47, he executed tho 


bonde contemplated by 8. 47, and he obtained. an order from the Smali Cause Court: 


which the Small Cause Court was bound to give him under s. 47. The result of-the 


order was that the operetion of the ejectment order*was stayed, and pursuant to the Ț 


condition imposed upon him that he should file a suit in a civil Court within ten days 
the plaintiff filed the suit. It is further pertinent to note that in a suit filed under 
8. 47 if the occupant obtains a decree, such decree shall supersede the order made 


under s. 47.:- Therefore, not only is the operation of the ejectment order stayed, but the- 


ejectment order is completely wiped off, as it were, if in the substantive suit filed by 
the occupant under s. 47 he succeeds in getting an order that there was a trespass and: 
the applicant had no right to be in possession of the premises. Now, as we have al- 

ready pointed out, the suit which was filed under s. 47. ceased to be that suit as soon 
as it came-on before the learned Judge. The learned Judge has not decided any issue 
that arises under's. 47. Every issue that has been tried in that suit ir an issue en- 

titely unconnected with 8. 47. The title which the plaintiff has set up and which he 

has attempted to establish is a title not as of the date when the application for 

ejectment was made under Chap. VII, but a title which arose to him or accrued to 

him subsequent to that date. It is unnecessary to observe that in a suit under s. 47 

no other title can be agitated exoept the title contemplated by that section itself. 

It is equally oléar that suite under 8. 47 are special suits of a limited character for a 
limited purpose, and‘the Court’s jurisdiction to try the suits under s. 47 is limited 
to try issues that arise under s. 47. 

Mr. Daji says that under the Civil Procedure Code it is competent to a plaintiff 
to combine more than one relief, and Mr. Daji says he combined two reliefs in this 
suit; one was an action for trespass under.s. 47 and the other a suit on title which 
accrued to him subsequently. It was open to him to give up the first cause of action 
and he was entitled to succeed on the second cause oF asivon: Now, there is a clear 
fallacy underlying this argument. We are not dealing with an ordinary suit- filed 

under the Civil Procedure Code where a plaintiff is at ne ee he is the complete 
dominus of his own litigation and he can file such suit as h combine such causes 
of actipn as he likes, uve up such catses of action as he likes, and’ ultimately proceed 
to fight a suit as best he thinks proper. Woe are here dealing with a special suit which 
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the Legislature has enabled the occupant to file in his interest for a speoifio purpose, 
and what is overlooked is that the important result of such a suit being filed under 
s. 47 is an automatic stay of the-order of ejectment. Mr. Daji says it was open to 
him to file a suit on his title which according to him accrued to him on Apri J, 1951. 
Nobody disputes that propositicn. He could have filed one suit or more than one suit, 
but what is forgotten is that if such a suit had been filed it would not have resulted 
in the stay of the ejectment order and the ejectment order would have been epforced 
and icn would have had to be handed over to the defendants and then the 
plaintiff fould have asserted any title he liked to the property subsequent to the eject- 
ment order or the application for ejectment. Therefore, in our opinion, the learned 
Judge’s jurisdiction in this suit, inasmuch as it was a suit filed under-s. 47, was to 
try only those issues which rightly arose under s. 47. Inasmuvh as ho has extended 
the ambit of the suit and deci issues which do not fall under s. 47,-he has noted 
without jurisdiction. It is not disputed that if the suit was limited to s, 47, the only 
result of the suit would have been that the suit would have been dismissed. It is 
because the learned Judge thought he had the jurisdiction to give relief to the plaintiff 
outside s. 47 that he passed a decree in his-favour. E 

But there is another difficulty in the way of tho plaintiff which is equally ‘serious. 
It is diffoult to understand, again with respect to the learned Judge, how he could 
have investigated into the issue as to the agreement relied upon by the plaintiff. 
That issue was the subject-matter of the proceedings pending in the Small Cause 
Court, and’it is unnecessary to state that proceedings for the adjustment or oom- 
promise of a decree can only be initiated under s. 47 of the-Civil Procedure Codo 
and not by a substantive suit. The learned-Judge attempted to decide an: issue 
which could only have been decided by the executing Court and which in fact was 
pending before the executing Court. Tho-reason that the learned Judge gives why 
he went into this matter and why according to him s. 47 of the Civil Procedure Code 
was not made applicable was that the relief as to declaration tha? the plaintiff- wag 
a tenant could not have been given by the Small Cause Court. Obviously; with 
respect, the learned Judge has into an error. It is the sole right of the exe- 
outing Court to try an issue as to whether a decree has been adjusted or not. It is 
for the executing Court to decide what the adjustment is and to record that adjust- 
ment of the decree. To the extent that the executing Court can give relief. to that 
adjustment, the executing Court will give it. To the extent it cannot, it may be 
that the judgment-debtor might become entitled to file a suit or-take other proceed- 
ings for enforcing the of the adjustment in respect of which the executing Court 
could not give any relief. But what the learned Judge has overlooked is that the 
first question is not about giving relief. ‘The first question is aboyt recording the 
adjustment and deciding what the compromise is, and he has assumed to himself 
the jurisdiction which clearly he did not possess and which was only possegied by 
the executing Court. In our opinion, therefore, on the admission made ‘by dounsel 
before the learned Judge that he could not sustain this suit under s. 47, the guit 
should have bean diamiased. ; : . Da 
. The result is that the appeal sucoeede and the suit will be dismissed with costs 
throughout. ~, 5 : aa 
Appeal allowed. 


hoe 
tta 
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Before Mr. Justios Dimit. 
MARUTI DÅGADU DAREKAR v. KESHAV VYANKATESH WAKADE” 
Bombay Tenomoy and Agriouliural Lands Aci (Bom. LXVII of 1948), Seos. 70(b),-85, 29(1)(2)—~ 
‘Held by permanent tenant Aled in oteil Court for injunction restraining defendants from obstruct- 
ing him in enjoyment of londs—Defendants claiming to be tenants of same lands prior to per- 
manmi tenani—Whsther oivil Court has jurisdiction to entertain sudit. tang 

The plaintiff, who held certain lands since 1947 under a permanent lease from-defendants 
Nos. 5 and 6, filed a suit in the olvil Court against defendants Nos. 1 to 4 for an injunotion 
restraining them from obstructing him in the enjoyment of the lands. Defendants Noa. 1 to 

. 4 contended that they were the tenants of these very lands since before 1942 ‘under à lease 

from defendants Nos. 5 and 6. Gotha questa whether the sty Court had jarisdistion: to 
entertain the suit :— 

Held, that alshough the suit was one for injunction and tho otvil Court had jurisdiction tp 
ontertain it, the civil Court had no jurisdiotion to deoide the question whether defendants 
Nos. 1 to 4 were the tenants of defendants Nos. 5 and 6, as the question relating to the 
tenancy of a person is a question which must be determined ‘primarily by the Mamlatdar 
alae es TOUD 0 Che, ombey Tenana AA Aae R tae eee: and not by the 
civil Oourt. 

“Ou Keahay (plaintiff) on Gane 4, 1947, took two plots of land on a permanent 
‘lease from Keshav Bhonde and Hari Bhonde (defendants Nos. 5 and 4) who owned 
these plots. Maruti and others (defendants ‘Nos. 1 to 4) tried to enter these plots 
forcibly and the plaintiff filed the present suit against oo ee i 
restraining them from. offering any obstruction tọ him in the p oyment.and 
his possession of the property. Dafendants Nos. ied wale ea end hee 
were the tenants of this very erty under an oral lease from defendanta Nos. .5 
6 sinoe before. TiS and tha. thie Gait wa barod Gnider the Bombay Tenancy and 
Agricultural, Lands Act, 1948. 

The trial Judge found that defendants Nos. 1 to 4 had failed to, prove that they 
Gare leases of suit property or part thereof under a lease taken by them from 
defendants Nos. 5 and 6 and he, therefore, held that the suit was nat barred by the 
Bombay: Tenancy. and Agricultural Lands Aot; 1948. The trial Jaage gravted the 

i if &, we for: injunction. 

On, sppoal by defendants Noa. 1 to 4 the Assistant Judge inter alia held that, the 
defendants, did not prove that were the lessees under the lease taken from 
defendanta Nos. 6 and 6, that the Court had jurisdiction and that the suit did not 
fall urider the Bambay ‘Tenancy ani Apotinars tural Lands Act, 1948. He, therefore, 
dismissed. the appeal and confirmed the, of the trial Court. pathy 


Defehdants Nos: 1' to 4 appealed to the High Court. BoR 


y. 8. Desai, for the appellants rae . ' z ” 
ELA Ohondraghyd, for respondent No. 1. . 


Dixxr “a ‘This second appeal: raises ‘an iter question of juried of. junction and 
the suit giving rise to the appeal was filed under the ollowing circumstan 
. The’ suit‘ls æ suit for injunction and the property im suit consists of two 
of land desoribed in these proceedings as Prat o. 1 and Prat No. sats of pi 56. 
Thæa two SE ee aise ioe The plaintiff 
claims to hold the lands under a permanent lease dated June 4, 1947, aad tie ease 
ia that he got these properties from defendants Nos. 5 and 6. Defendants Nos. 1 
to 4, why ere, pepe ene eo be the tenants of these 
Top ertiee under an orel lease from defendants Nos. 6 and 6 since before 1942. Th 
padante, therefore, s vy that ae they are tenants of the suit preperides, the plaing 
cannot get an injunction against them. 
Upon the pleadings cf the parties, Ge lorini total Sad ge punsdcas ian de'eey, 
issues, of which issue No. 4 was in the following terms : 
“Do defendants Nos. 1 to 4 prove that they are lessess of the suit premises or any pert 
o Deolded, July 2, 1954. Second the desreo passed by G. K. Joshi, Civil J 


udge 
No. 920 of 1958, Nay Ea K. Junior Divison); at Vadgaon, in Otvil Sui 
Extra Asistant Judge at o. 284 of 1 


Poona, in Appeal No. 591 of 1951, confirming 
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thareof, under a lease taken by them from defendants Nós. Sand 6.2” - He : 
"The learned Judge answered the iaaue in the-negative and, in the end, granted the 
plaintiff. a decree for injuncticn as set out in:the order. From the decree made in 
the suit defendants Nos. 1 to 4 went in appeal before the District Court, Poona, and 
the learned Second Extra Assistant Judge confirmed the decree of the trial Court, 
holding that defendants Nos. 1 to 4 did not prove that were the lessees under 
the lease taken from defendants Nos. 5 and 6. In the appellate Court, the appellate 
-Judge raised another issue which was issue No. 3 and it was in the following terms : 
“Has this Court jurisdiction and does this suit fall under the Bombay Tenancy and Agri- 
cultural Lends Aot, 1948 2” 
` The learned a ate Judge answered the issue by saying that the Court had juris- 
diction and that the suit did not fall under the Act. Aggrieved by the appellate 
decree defendants Nog. 1 to 4 have come up in second appeal. ` ` 

Upon this appeal, Mr. V. 8. Desai for the appellants contends that the lower 
appellate Oourt-was wrong in hólding that the civil Court had jurisdiction, and the 
“question for decision is ane the civil Covrt can determine the question whether 

endants Nos. 1 to 4 are tenants or not. : 

Now, at the outset, it may be obeerved that this is a suit for injunction. Since 
this is a suit for injancticn, it does not fall within the ambit of the Bombay Tenanoy 
and Agricaltaral Lands Act, 1948. The civil Court will have, therefore, jurisdiction 
to try this suit which is a suit for injunction, but this does not dispoze of the dispute 
between the parties. Defendanta Nos. l-to 4 say that they are lessees from defend- 
‘ants Nos. 5 and 6 under a lease from defendants Nos. 5 and 6 since before 1942. 
On the other hand, the plaintiff says that he is in possession of the suit lands under a 
permanent lease of the year 1947. The dispute is, therefore, not a dispute between 
‘a landicrd and a tenant but the dispute is one between a permanent tenant and 
another tenant. Indeed, so far as defendants Nos. 5 and 6 are concerned, they have 
not appeared in these proceedings. In order to understand this question it-is neces- 
Pep tees Oe Mia Aot a Erlo olosnly: Spe upa ‘ 

reference to the preamble of the Act shows that the Act was passed, inter aka, 
for the purpose of deciding disputes between a landholder and his tenents. This 
suggests that the Act contemplates the determination of disputes when they arise 
between a landlotd anda tenant. So fer the matter is simple. Section 29 prescribes 
the procedure for taking posseasion. Under s. 29(1) a tenant entitled to possession 
may apply to the Mamlatdsr for giving him possession. Under s. 29(2) no landlord 
shall obtain posseasion of any lend held by a tenant except under an order ofthe 
Mamiatdar. Obviously, therefore, in a dispute between a landlord and a tenant, 
‘it is open to a tenant to apply to the Mamlatdar for possession and no landlord will 
-be entitled to obtain possession of a land from a tenant except under an order of 
‘the Mamlatdar. Section 70 enumerates the dutieg of the Mamlatdar and by ol. (b) 
-thé Mamlatdar is empowered to decide whether a person ia a tenant or a protected 
tenant. A reference to s. 70 shows that the questions for decision arising under 8. 70 
are aasentially questions aring berwean e landlord eid a fonank. en there is 
-a85 which, so far as material, provides that : . : s $ ee 

p "No Civil Court shall have jurisdiction to settle, decide or deal witb any question which is by 
or under this Act required to be settled, decided or dealt with by the Mamlatdar or Tribungt, 
a Manager, the Collector or the Bombay Revenu» Tribunal in appeal or révision or the Btate 

in exercise of their powers of control”. ’ ' 

is section, therefore, bars the jurisdiction of a civil Court in respect of matters 

ch are to be decided by or urder the Act. 

Now, Mr. V. 8. Desai contends that although the dispute is between a permanent 
tenant and a tenant, the question is one which will properly fall within s. 70 of the 
Act. . It may be, as he says, that the civil Court may have jurisdiction to entertain 
this suit for injunotion, but all the same tho civil Court cannot determine 

uestion whether defendants Nos. 1 to 4 are tenants or not. On the other hand, 

` ¥. V. Chandrachud who a for the plaintiff contends that since the dispute 
cne between one tenant aul another the question does not fall within s. 70 and 
g. 85 affords no bar to this suit. I may say that the question is not free from difflonlty, 
as indeed many questions under the Act are not free from diffloulty. Mr. Ohandrachud’s 
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t is that in thie suit for injunction the oniy uestion for determination is 
whether the plaintiff is entitled to injunction and t the plaintiff has to show 
js that he was in posseasion at the date of the suit. This is a suit not under s. 9 of 
. the Specific Relief Act in which the only question for determination is whether the 
plaintiff was in possession and was distur in his possession within the ‘period 
“mentioned in that section but this is a regular suit for injunction-and it is not enough 
for a plaintiff in such a suit merely to allege and prove that he was in possession 
„at the date of the suit but he is required to show that he was in possession under 
a title. Thatin a suit for injunction the plaintiff must prove that he was in ion 
at the date of the suit goes without eying: bu the plaintiff, beaides showing that he 
- was in, ion at the date of the suit, to show that his possession is referable 
to a valid title. Under s. 70(b) it is for the Mamlatdar to decide whether. a person 
is a tenant. This alao suggests that the Mamlatdar has power to decide whether a 
j is ọr is not a tenant. Now, if defendants Nos. 1 to 4 are not tenanta, then 
in that event they have no right to remain in possession. If, on the other hand, 
defendants Nos. 1 to 4 are the tenants of defendants Nos. 5 and 6 and their tenancy 
is prior to the tenancy of the plaintiff, defendants Nos. 1 to 4 will be entitled to 
remain in possession because the tenancy of the plaintiff is subsequent to the tenanoy 
created in favour of defendants Nos. 1404. Although, therefore, the suit is one for 
Injunction and the civil Court has jurisdiction to entertain the suit, it seems to me 
that the civil Court has no jurisdiction ‘to decide the question whether defendants 
Nos. 1 to 4 are the tenants of defendants Nos. 5 and 6. :It may be that the Act 
primarily contemplates disputes between a landlord and a tenant, but, it seems to 
me that the intention as expressed in Bombay Act No. LXVII of 1048 seems to be 
that the question relating to the tenancy of a person is a question which must be 
determined primarily by the Mamlatdar and not by the civil Court and there i 
both reason and prinapie mi epror of this view. ieee P PE that tho 
„civil Court has jurisdiction to decide this question and also the tdar has power 
to decide the question, it may well be that in certain conceivable circumstances 
there may be a conflict of decision and a conflict of decision between two parallel 
Courts is scarcely a-happy situation because parties will then be in a difficulty 
to know as to which o the parties are required. to obey. In my view, therefore, 
it is reasonable to hold that even if this is a dispute between a tenent and another 
tenant, that dispute is one which mugt be decided by the Mamlatdar and not by the 
I think, therefore, the Courts below were wrong in giving the plaintiff a dearee for 
injunction. ; ak 
The appeal wil], therefore, be allowed, the decrees passed by the lower Courts will 
be reversed and the suit will be sent to the trial Court with the following directions : 
“The trial Court will allow defendants Nos. 1 to 4 reasonable time within which to dbtain 
a finding from the Mamlatdar having jurisdiction to decide the question whether defendants Nos. 
1.to4 are the tenants of the suit properties. The trial Court will, on receipt of the finding, dispose 
of the. suit in accordance with law.” ‘ Pall g : 
As the question of jurisdiction was raised in the lower appellate Oourt and not 
in the trial Court, -the fairest order as regards costs will be that the costs in all the 
Courts will abide the result and will be dealt with by the trial Judge when he will 
finally dispose of the suit. 
Appeal allowea 
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ORIGINAL CIVIL. 


: á Before Mr. Justice Tendolbar. 7 
VIMLABAI D. VASHISHTHA v. GENERAL ASSURANCE SOCIETY, LTD.* 
Hotor Vehioles Act (IV of 1939), Sec. 96(1)(2)—Notice, of swit against insured, given to insurer 
under s. 96(2)—Insurers offering indenmity to defendant without prejudios to thew rights ond 
contentions in respect of breaches of policy committed by inswred—Insured refusing to accep! 
indemnity and defend sust—Application by insurer to Court to defend suit in name of inswred— 
Whether Court has furisdiotion io allow insurer to defend suit tn name of insured—Inherent 
Jurisdiction of Court. 

If a judgment is to be enforced against the insurer under s. 96{1) of the Motor Vehicles Act, 
1939, he should have the right to defend the suit before judgment, not by being & party, 
which he cannot be exept on any of the grounds set out in s. 96{2) of the Act, but through 
tho defendant or in the name of the defendant. Ordinarily he would have to defend the suit 
through the defendant, and therefore he must in the first instance offer to the insured that 
he shall indemnify him against the consequénoces of defending the suit and request the insur- 
ed to defend the suit. But if tho insured unreasonably refuses to defend the suit on those 
terms, the Court has jurisdiction to authorise the insurer to enter an appearance and to defend 
the sult in the namo of the insured. : 

A suit was filed against the defendant to recover a certain amount, by the plaintiff, whose 
daughter was knocked down by the defendant’s motor car and who ultimately died as a 
regult of the accident. The requisite notice under s. 96(%) of the Motor Vehicles Act, 1930 
was served upon the insurance company with which the defendant was insured against third 
party risks. The defendant offered to defend the suit but the insurance company contended 

’ ‘that under the terms of the policy as between them and the defendant they were not bound 

to pay the amount of any decree that might be passed in the suit and they offered to give 

' an indemnity to the defendant without prejudice to their rights and contentions in respect 

of the breaches of the policy committed by the defendant. The defendant refused to accept 
suoh an indemnity and to defend the suit. The insurance company applied to the Court for 
an order that they should be allowed to defend the suit in the name of the defendant. On 
the question whether the Court had jurisdiction to allow the insurance company to defend 
_ the suit in the name of the defendant :— z : a s 
2 Held, that the conduct of the defendant was unreasonable, because he could not avail - 
himself of the position that the action could be defended through him to get rid of his 
possible liability to the insurance company for breaches of terms of the policy, and a 
that, therefore, this was a fit case in which the Court should allow the insurance company 
to enter an appearance and to defend the suit in the name of the defendant. . : 
Sarupsing Mangatsing v. Nilbanf' and Windsor v. Ohaleraft', referred to. 

One Vimlabsi (plaintiff) on November 10, 1953, filed a suit against Chandulal 
WL Shah and another (defendants Nos. 1 and 2) to recover Rs. 1,00,000 for damages 
mffered by her by reason of the death of her daughter caused by a motor accident 
n which defendant No. 1’s car was involved. On November 23, 1953, notice under 
ı 98 of the Motor Vehicles Act, 1939, was served upon the General Assurance 
Society, Ltd. (applicants), with which defendant No. 1 was insured against third party 
risks ` 


On January 15, 1954, the applicants took out a notice of motion for an order that 
ihey should be allowed to defend the suit in the name of defendant No. 1, and in 
the Divisional Manager of the applicants filed an affidavit, in the course of 

ch he stated as follows :— sis 
“I say that after the writ of summons was served on defendant No. 1 as aforesaid defendant 
o. 1 saw the applicants and requested them to defend the above suit at their cost. Defendant 
No. 1 also informed the applicants that thers was no negligence on his part at the time of the 
pocident as his car had skidded and caused the accident. Defendant No. 1 also stated that other 
bars were following this oar and that he had ample evidence to show that he was not negligent. 
applicant pointed out to defendant No. 1 that there were breaches of -the terms of the sald - 
licy conditions committed by defendant No. 1 and the applicants therefore offered to defend 
said action without prejudice to their rights and contentions in respect of such breaches 


* Decided, January 25, 1954. O. O. J, 1 (1982) 54 Bom. L. R. 557. 
Juit No. 1065 of 1958. 2. [1989] 1 K. B. 379. ° 
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committed by defendant No.1. The applicants’ said offer was not accepted by defendant No.l. 
On December 2, 1953, the applicants-addressed a letter to defendant No. 1 recording these facts 
and requesting defendant No. 1 to let the-applicants know who were the attorneys engaged by 
defendant No. 1 to defend the above suit‘and to confirm that the suit would be adequately 
defended by defendant No. 1:. The cover opntaining the said letter was retumed to the applicants. 
with an endorsement ‘Gane to London’. I submit thet it is very epparent that defendant No. 1 


haa no, ion ‘to defend the above suit and that’ applicants may be liable to pay a large 
amount: having any opportunity to defand the above suit unless the applicants are allowed. 
to defend the above suit in the ‘name af defendant No. 1 without prejudice to their rights tó- 
prooded defendant No. 1 for recovery of whatever amount is paid by the applicants in 


or about discharge of their Hlabilities under the said s., 96 of the Motor Vehicles Act,” 
The notice of motion wás = 


H. Di-Bohaji, for the a te. fe ote 
“M. P. Laud, for the plainti vie 


THNDOLKAR J. This ca noes E P PERN diiy seek 
ne ee 
of motor vehicles. 

Under s. 96 of the Indian Motor Vehicles Act, sub-s. (1) casts a upon such 


insurers-to satisfy judgments passed against tho i in respect of third 
risk. Sub-section (2) of that section provides, however, that such lability not 
attach to the insurer unless' before or after the commencement of the ings in 


which’a judgment is obtained a notice has been given to the insurer through the 
of the bringing of the proceedings. This sub-section further provides that an in- 
sdrer on’ whom notice has been served shall be entitled to be made a party thereto 
and to defand the action only.on any of the grounds therein enumerated... 

‘ Now, in the present case the suit is filed by the mother ofa lady, by the name 
of Prabha who received serious injuries by reason of a mo TOF aoaitent ena aliaciatshy 
died, ta recover a sum of Re. 1,00,000 from defendant: No. 1 who was the owner 
of the said motor car.. On November 23, 1953, the requisite notice under s. 962} 
was served upon‘the insurance company, a8 a result-of which if a decree is obtained 
in this suit by the plaintiff the insurance company will have to satisfy the decree. 
Tt: is: also common ground that none of the grounds enumerated in 8. -96(2)- exist 
which would éntitle thé insurance company to be made a party to the suit and-to 
defend the suit. Under these circumstances the insurance company has made this 
Pepe ae ae rt orien Shes thay enol peal wes cal ud the out i ADe paraa et 

No. I and to do all necessary acta for the purpose of such defence, dr in 
the. alternative that they should be added as defendants. - 

‘Now, in so far-as the alternative prayer for made party defendants is con- 
cerned, the matter appears tome. to be concluded y 8. 96(2) of the -Indian Motor ` 
Vehicles ‘Act, 1989. which ‘provides the grounds on which an insurer is entitled to be 
made party, ‘and as obviously the‘present case does not fall within any’of those 
grounds; there is no, question of the insurer being made a party to the suit. The 
question, therefore, that remains for determination is, whether under the circumstances 
of the case the Court has jurisdiction, and if so whether it ought to allow the insurer 
to defend the suit in the name of defendant No. 1. 

In Sarupsing Mangatsing v. Nilkent! a Division Bench of this Court had to consider 
thd position of an insurance company under the provisions of s. 96 of the Motor, 
Vehicles Act and the learned Ohi Justice in delivering ju ent in that case point- 
a that sala on in the cases enumerated in s. 96(2) of the Motor Vehicles. 








gone eer gd ead ate Nr under O. I, r.-10, of th 
Chil Prooniaee The learned ‘Chief Justice inted out that the 
insurance company copld defend the suit through the i +, and that normally 


would undoubtedly be his remedy. If he offers a proper indemnity to the i 

in a normal case the insured will defend the suit or rather the insurer would be ena 
to defend the suit through the insured. But what happens if the insured unreason- 
SAIT aaa cea the suit ? ee ee 


- ai 1 (1952) 54 Bom, L. È. 557. 
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satisfy the decree if passed in the suit, not entitled to obtain ahearing from the. Court 
in any manner that it may be ible to hear him in that suit and in effect.submit to 
a'decree which can be executed against him without his being heard ? ‘The fundamen- 
tal principles of natural justice would induce a Court not to addpt such a view if it 
were possible to secure to him the right of being heard in a case in’ which.the insured 
ee ee eae ae 

indsor v. ee eee judgment was signed against the 
defendant for default, o paene and on the application of the underwriters the 
Master made an order that the judgment be set aside, and that the underwriters be at 
‘liberty to appear in the action in the name of the defendant and to deliver a defence. 
On appeal by the plaintiffs the Judge at Chambers made an order setting aside the 
ordea of the Master, On appeal the Court of Appeal, Greer and MacKinnon L. JJ. 
(Slesser L. J. dissenting) rescinded the order of the Judge and restored that of the 
Master. The learned Law Lords held that the underwriters were the persons aggriev- 
ed by the judgment as they would have to satisfy the judgment and as sugh were 
entitled to an order setting aside the j} ent and giving them leave to, enter an 
appearance in the action in the name of the defendant or in their own name and to 
deliver a defence. Greer L. J. in his judgment points out that if the case was not 
covered by authority he ara have felt some-doubt on the point, but took the view 
that it was covered by authority and he drew attention to certain observations of 
Bowen L. J. in J |v. Harrison? which lay down that a stranger affected by an 
order may (p. 167): - f i i 

‘, ‘in the first place, obtain the defendant's leave to use the defendant's name, if the defendant 

has not already bound himself to allow such use of his name to be made }...” 
Greer L. J. then pointed out that the defendant had already bound himself to alow 
the underwriters to use his name, and thereupon the applicant was entitled “in the 
deféndant’s name to apply to have the judgment set aside on such terms as the Judge 
may think reasonable or just.” Of course ‘in ing any such order the Court 
would make an appropriate order indemnifying the defendant against any conse- 
quenoes of a judgment against him. Sleaser L. J., as I have stated before, took a 
contrary view, but MacKinnon L. J. in his judgment observed (p. 291) : 

“| By oondition No. 2 of the policy, the nominal defendant, Mr. Chaloraft, did bind himself 
to allow strangers to this litigation, namely the underwriters, to use his name. Therefore, those 
strangers to this litigation have an interest in it and may, in that defendant’s name, apply to 
have the judgment set aside.” : 

These observations are to my mind aclear enunciation of the proposition that at any 
rate in a case in which the insured has bound himself to allow the underwriters to 
defend an action in his name, the underwriters, or the insurers as they are called under 
the Motor Vehicles Act, would be entitled to take proceedings in the name of the 
insured to defend the ‘action and to protect their rights. i Í 
' Is the position any different in India ? In my opinion this Court is clothed with all 
the equity jurisdiction thatis vested in the King’s Bench Division under the Judicature 
Acta in England and for the purposes of securing justice as between the parties to & 
litigation and third parties affected by-the litigation the Court has inherent jurisdic- 
tion to make any order that it may consider just and equitablp. It seems to me to 
be a matter of elementary justice to the insurer that if a ju ent is to be enforced. 
against him he should have the right to defend the suit before judgment, not by being 
a party which -he cannot be except on any of the grounds set out in s. 96(2), but 
the defendant or in the name of the defendant. Ordinarily he would have to 
defend the suit through the defendant, and therefore he must in the first mstance 
offer to the insured that he shall indemnify him against the consequences of defending 
the suit and request the insured to defend the suit. But if the insured. unreasonably 
refuses to defend the suit on those terms, it seems to me that this Court has ample 
jurisdiction to authorise the insurer to enter an appearance and to defend the suit 
in the name of the insured so that the judgment does not go by default. ‘ > 
- In the present case the insured, defendant No. 1, offered to defend the suit; but 
the insurers contend that under the terms of the policy as between thém and the 
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insured they are not bound to pay the amount of any decree that may be passed in 
this suit and they offer to give an indemnity to defendant No. 1 without prejudice to 
their rights and 


defend the suit. That conduct of defendant No. 1 is,.in my opinion, unreasonable, 
because he cannot avail himself of the position that the action can be defended 

him to get rid of his possible liability to the insurer for breaches of terms of. 
policy. In my opinion, therefore, this is a fit. oase in which I ought to allow the in- 
surer, the applicants, to enter an appearance and to defend the suit in the name of 
defendant No. 1 and for that purpose to do all acta that may be necessary in the name 


of deféndant No. 1. The paren undertake to indemnify defendant Nô. 1 against : 


the consequences of their defending the suit in his name. The costa of this notice of 
motion shall be the costs in the cause. The Prothonotary to act on the minutes. 

Order accordingly. 
Attorneys for plaintiff: Matubhai Jamidram & Madan. , 
-Attorneys for applicants : 8. H. Dossal & Co. ‘ 


‘APPEAL FROM ORIGINAL CIVIL. 


"Before tha Hon'ble Mr. M. O. Chagla, Ohef Justios, and Mr. Justice Dixit. 
- ROYAL INSURANCE COMPANY, LIMITED. v. ABDUL MAHOMED 
MEHERALLI.* 


Motor Vehidles Abt (IV of 1939), Seo. 96(2)—Otvil Procedure Oods (Aœ V of 1908), See, 151— 
Notice tridér s. 96(2) of Motor Vehdoles Act to insurances company of fling of suit for damages. 
to Court to defend sutt in nams of defendant as defendant outside India and not likely to defend 
outi— Whether insurances company should be so allowed to defend sutt—Purpose and object of 


notles under s. 98(2) of M. V. Ad—Inhereni powers of Court not to be ereroised contrary to - 


“Natula. 
Tha plaintiff was knocked down by a motor cycle belonging to the defendant and the 
plaintiff filed a suit in the High Oourt agains» the defendant for damages in respect of in- 
_ - Juries suffered by him. A notice in pursuance of s. 96({2) of the Motor Vehicles Act, 1939, 
was issued to the insurance company with which the defendant was msured against third 
„party risk. The insurance company applied to the Court to bo allowed to defend the suit in 
, the namo of the defendant as it found thet the defendant had left India and was not likely 
to, defend the action :— 

Held, that in the interests of justice the insurance company should be allowed under the 
inherent powers of the Court under a. 151 of the Civil Procedure Code, 1908, to defend the 
action in the name of the defendant although the insuranoé company was not entitled to 
defdnd it m its own name and in its own right under s. 96(2) of the Motor Vehicles Aob, 
1939. 

The object of providing for a notioo to the insurance company under s. 96(8) of the Motor 
Vehioles Act, 1939, is really two-fold: One is to enable it to defend the action in ite own 
righd arid in its own game if it is challenging the olaim on any of the grounds mentioned in 


s. 96(2)'of the Aot. But the other purpose and object of the notice is to give intimation ' 


to the insurance oompany that an ection has bean started against the defendant so as to 
enable the insurance company to see that that actionis properly defended and thet the decree. 
doos not go against the defendant by default or that a deoree is not passed collusively against 
the defendant. 

A Odurt should never avail iteelf of its inherent powers under s. 151 of tbe Civil Procedure 
Code, 1908, in order to do something which is contrary to what a statute lays down. Sec- 
tion 151 ,does not exist in the Code in order to arm the Court with doing somsthing contrary 

- to the policy of the Legislature ; but the very object of a. 151 is to empower the Court to deal 
with those various situations which arise fram time to time whioh could not possibly have been 
contemplated by tho Legislature and ootild not have been dealt with by the Legislature. ° 

. Sarupsing Mangatsing v. Nilkant' and \Vindeor v. Chalcraft*, referred to. 


^ Decided, July £1, 1954. O. O. J..Appeal l (1958) 64 Bom. I. ai 667. 
No. 41 ef 1954: Buit No. 282 of 1951. 2 


yr 


contentions in respect of breaches of the polidy committed by.. 
defendant No. 1. The defendant has refused to acoept such an indemnity and to.. 


‘N 
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On March 14, -1950, one Vadair (plaintiff) was knocked down by a motor- cycle 
which belonged to and was driven by Abdul (defendant) and he suffered certain 
injuries. . The plaintiff, on March 14, 1951, filed a suit against the deféndant claiming 
Ra. 30,000 as.damages in respect of these injuries. The deféndant who_was not in . 
India had to be served with a summons in the suit by substituted service. ‘The 
defendant was insured against third party risk with the Royal Insurance Co y, 
Limited (applicants), and on August 26, 1953, a notice was issued to the app icant 
under s. 96 of the. Motor Vehicles Act, 1939. : apna heer ee. CARNY 

On February 21, 1954, the applicants took out a chamber summons to be added aa 
party defendant to the plaintiffs suit. On February 22, 1954, Tendolkar- J. dis- 
missed the chamber summons. The applicants then took out a notice of motion -to 
be allowed to defend the action in the name of the defendant. The notice of motion - 
came on for hearing before Ooyajee J., and he dismissed it on March 15, 1954, deliver- 


ing the following judgment :— 


Oovasaz J. This is a notice of motion taken out by the applicants-who are an in- 
surance company asking that they may be allowed to defend the suit in the name of 
the defendant and make and file their written‘ statement of defenoe in the name of 
the defendant. It is ap t that the suit is filed for damages against the owner of 
the motor oycle, the defendant, for injuries caused by the defi t by a rash and 
negligent act. It is alleged on behalf of the applicants that the defendant has gone 
away to Africa and his exact whereabouts y are unknown and that the service 
on the defendant has been effected only by substituted service. Now, normally the 
company would be entitled to intervene only under s. 96 if the cause of action falls 
under any of the heads set out in s. 96 of the Indian Motor Vehicles Act and not in 
any other case. ' The ee invoke the help of this Court on the ground that it 
would be most inequitable to allow a decree to be passed against the defendant which 
will be straightaway exccuted against- the insurance company without giving the 
insurance company an opportunity to be heard and therefore they aak not that they 
may be allowed to be made parties to the suit but that they should be allowed to 
carry on the suit in the name of the defendant by me a written statement of defence 
inhisname. The difficulty in granting this relief would be that if that were done, that 
would be adding a further ground to the grounds set out.in s. 96 of the Indian Motor 
Vehicles Act. Mr. Banaji who has argued this matter very fully drew my attention 
to a recent judgment by my brother Mr. Justice Tendolkar in Vimlabai v. Gen. Asse. 
Soo. In that matter there was a similar application and it is argued thatthe learned 
Judge affer considering the position and certain Indian and ish authorities came 
to the conclusion that just as in England in certain cases cited before him the 
Courts had intervened, the position is the same in India where the Court could 
also intervene in ita inherent jurisdiction to do elementary justice to the 
insurer where the judgment is to be enforced against him and he should have 
a right to defend. Now, it must be remembered that relying upon the 
English judgment in*Jacques v. Harrison’, Lord Justice Greer pointed out in Windsor 
v. Ohaloraff that the defendant had already bound’ himself to allow the under- 
writera to use his name and thereupon the applicant was entitled to proceed under 
the defendant’s name and to have the judgment set aside whith had already been 
given against the original defendant. I have not the benefit of the contract which 
was placed before the learned Judge, Mr. Justice Tendolkar, but this particular 

und on which Lord Justice Greer based his judgment clearly shows that the, 
order would be implementing a specific agreement between the insurer and the 
I have tried to look for a similar provision in-the contract before me. As 
as Iocan see there is none and the only clause that is relied upon is ol. 3 of the 
policy. Clause (3) of the policy states : 
“the oompany may at its own option arrango for representation at any inquost or fatal in- 
quiry in respect of any death which may.be the subject of indemnity under this section and 
secondly may undertake the defenoc of proceodings in any Court of law in respect of any act or 


1 (1954) 56 Bom. L.,R. 1013. i 3 [1989] 1 K. B. 279. 
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alleged offence causing or relating to any event which may be the subject of indemnity under thig 
section.” . so ‘ iva 
This to my mind is entirely different to the clause referred to in the English case of 


Jacques v. Harrison. The question, therefore, is whether in the absence of such & | 


olause the Court is entitled to use its powers under ita inherent jurisdiction. ‘That 


power is used again and again to do justice between parties. The question is, whether + 
the applicants can be considered a party to these proceedings at all. I fally realise - 
that onoe a decree is passed against the defendant under the law it can be immediately . 


executed against the applicants. - That is the statutory right flowing after the decree 
in passed in favour of the plaintiff. 


, Apart from this question of law I am unable to accede to the application made as 


there is a very substantial objection to allowing this notice of motion. In paragraph 2 
of the affidavit in support the applicants say that they immediately insti en- 
Nearest Pars of whioh they have come to know that on March 2, 1950, that is the 
ey oe tae Se sidan Te ee ne ares oole Ko heen transferred Dy tha 

endant to one Abdul Sultan Noormahomedbhoy. In other words they wish to 
take up a defence in the name of the defendant which could not possibly at time 
be open to the defendant to take. Tomy mind to allow the applicant to take the 
place of the defendant and to allow them to take a defence which could not be open. 
to the original defendant would be really doing violence to all questions of procedure 
and- addition of parties. 


. Apart from this I may state incidentally that the applicants had taken out'a, 


summons which was dismissed by Mr. Justice Tendolkar. that summons of course 
the application was one different to the application made before me. That was an 
application that the applicants may be as party defendants No. 2 to the suit 


‘that application was dismissed. In those circumstances the applicants, were , 


forced to come here and ask for the other relief so that they could defend the action.. 


In these circumstances to my mind allowing this notice of motion would in the 
first instance amount to adding a ground to s. 98 although it may be that in any other 
circumstance where there is an express agreement as pointed out by Lord Justice 
Greer it may be that the Court would be entitled to intervene. I do not see any 
ground either in law or on the merita for allowing this application. The notice of 
motion will, therefore, stand dismissed with costs. é ; l 

‘The applicants appealed. 


"Y. B. Rege, for the appellanta. 
8. A. Desai, for the respondent. 


Onacia O. J. Respondent No. 1 was knocked down by a motor cycle belonging to 
respondent No. 20n March 14, 1950, and suffered certain jnjuries. He filed a suit 
against the defendant claiming a sum of Rs. 30,000 as damages in respect of these 
injuries. Respondent No: 2 was insured against third party riak with the appellant 
company and on August 26, 1953, a notice was issued to the insurance company under 
8. 96(2) of the Motor Vehicles Act. The insurance company took out a chamber 
Hoge ee eee That chamber summons was dismissed. 
It then took out a notice of motion to be allowed to defend the action in the name of 
the defendant. This notice of motion was also disthissed by Mr. Justice Coyajee, 
and itis against this decision that this appeal is 


Now, the position under s. 98 of the Motor Vehicles Act is that a vicarious liability 


is cagt upon the insurance oompany in respect of any decree that may be passed 
against the person in default and who has been insured with the insurance company. 
But before the plaintiff can become entitled to execute such a decree, it is obligatory 
that the insurer should have notice through the Court of the bringing of the proceed- 
ings and it was this notice that was served upon the insurance company on August 
26,1958. After the notice is served, the insurer has been given the right to be made 
Ny C0 ees ee ee mentioned tn gub- 
8.(2) of s. 96. Tt is common ground that the insurance company in this case does 
not want to defend the action on any of those grounds. Therefore, it is clear that 
it is not entitled under s. 96(2) to be made a party and to defend the action in ita 


ri 


\ 
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psi right. ` The queen that we have to’ oonsider is whether the Court has any’. 
wer y of s. 96 to permit an insurance company to defend the action 
the name’of the defendant. E - Pe . 
Now, the facts here are rather significant. The defendant is not in India. - He’ 
B left India and he had to-be. served with ‘a summons in-the suit by substituted 
rvice and the possibilities are that at the hearing of the suit he will not appear to - 
fend the action. Therefore, this very extraordinary situation arises, that although 
ø defendant ‘may not defend the action and although the insurance company cannot 
(made a party to the action under s. 96(2), if a decree were to be passed in favour 
the plaintiff'in an undefended action a statutory liability will be cast upon the 
surance company to satisfy the decree inasmuch as the statatory notice has been 
eved upon it ; and the real question that arises for our determination is whether an 
zaranoe company is entitled to defend the action on merits, not in its own name; ' 
rt in ita own right, but in the name of the defendant. : Now, apart from authorities,’ 
> ahould have thought that it is a -principle of ‘elementary: justice that a liability. 
nnot be cast’upon a party without that party being given rps ato to resist’ 
p claim which it has ultimately to satisfy. What we are told by Mr. Desai on behalf- 
the plaintiff is that, however elementary this notion of justioe might be, the. 
stor Vehicles Act does not permit us to give effect to this well-established principle. 
ow, it is perfectly true that a Court should never avail itself of its inherent powers . 
der s. 151 in o to do something which is contrary to what a statute lays down. 
tion 151 does not exist in the Code-of Civil Procedure in order to arm the Oourt 
th doing something dontrary to the policy of the Legislature ; but the very object 
'g.‘I51 is to- empower the, Court to deal with those various situations which arise 
om time ta time which could not possibly have been contemplated by the Legislature 
id‘could not have been dealt with by the Legislature. Now, s. 96 deals with the 
ecifio oase where the insurance company wishes to defend the action on one of the 
ounds mentioned in sub-s.(2). The Legialature has not dealt at all with a case’ 
here the defendant does not wish to regist the plaintiffs claim. He may not wish , 
. resist it because he may not be interested, knowing that the decree will ultimately - 
> satisfied by the insurance company. He may oollude with the plaintiff; - 
) insy submit to a consent decree which may be prejudicial to the interests of the 
surance company. Is it suggested that the intended that in any one of 
\ese cases the mouth of the insurance pace are should be shut and it should not be - 
wmitted to defend the action in the name of the defendant? It is said by Mr. Desai.’ 
at the only exception that the authorities contemplate is a case where there is a 
mtract betweén the insurer and the defendant under which the defendant has per- 
itted. the insurer to take charge of the proceedings against the defendant ; and 
r. Dæai says that, as the present insurance policy does not contain any such term, 
ia not o to thé insurance company to step into the shoes of the defendant. 
ow, We it rather difficult to understand or appreciate this argument. Ifa 
intract between the parties can permit the Court to act in a manner not contemplated 
y the statute and to permit the insurance company to defend in the name of the 
sfendant, why cannot the interests of justice equally permit’ the Court to allow the 
\uranice company to defend in the name of the defendant * the interests of 
stice should stand on a higher pedestal'than the mere sanctity of a contract. . As. 
o shall presently point out, as far as the decision of this Court is concerned, it is - 
ear that the view taken by this Court is that it is only the interests of justice that 
ould justify: the Court in using its inherent -under s. 151 to permit the, 
surance company to defend in the name of the defendant. The decision just, 
ferred to is reported in Sarupsing Mangatsing v. Nilbant!. That was rather a 
wiking case where an er parte decree was passed against.the defendant and the | 
isurance company applied to set aside the ex parte decree and the question that arose 
ras whether the insurance company had a right to have an ex parte decree set aside 
then the decree was not directed against it. In, that case, we pointed out that the 
wurang -oompany could not become a party to the suit under s.-96. We alsa. 
ointed out that it could not be made a party mnder O. I, r. 10. But we. made it 
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clear that, if the insurance company had shown satisfactory cause why it did not have 
a-proper opportunity to defend the action, we would certainly have, under our 
inherent jurisdiction, set aside the decree, because the view we would then have 
taken would be that in the interests of justice the insurance company should be given 
an opportunity to defend the action the result of which would cast a liability upon 
it under the Motor Vehicles Act. Therefore, clearly implicit in this decision is the, 
se that in the interests of justice the insurance company may be allowed to. 
def the action in the name of the defendant although the insurance company 
was not entitled to defend it in its own asme and in its own right under s. 96(2). 
We have also point-d out at p. 559 that the object of giving the notice-to the insurance 
company was obviously to enable it to defend the action the defendant, but 
that no right had been given to the insuranos company to defend the action in all. 
cases in its own right or in its own name. Therefore, the object of providing for a 
notice to the insurance company is really two-fold. One is to enable it to defend the 
action in its own right and in its own name if it is challenging the claim on any of the 
grounds mentio in 8. 96(2). But the other purpose and object of the notioe,, 
which is equally important, is to give intimation to the insurance company that an 
action has been started against the defendant so as to enable the insurance company. 
to see that that action is properly defended and that the decree does not go against 
the defendant by default or that a decree is not passed collusively against the de- 
fendant. Therefore, when in this case a notice was served.upon the insurance com... 
pany, and when the insurance’ company found that the defendant had left India 
and was not likely to defend theaction, it was open tothe insurance company to come, 
to Court and apply that it should be permitted to defend the suit in the name of, 
the defendant. f E EE a 

There is an English oase which was referred to at the bar and that is Windsor v:. 
Chaloraft! which was a case of the Master setting aside an ex parte decree and the 
Court of appeal by a majority held that, inasmuch as the underwriters, although not 
parties to the action, were liable under the provisions of the Road Traffic Acts, 1930." 
and 1934, to pay the amount of the judgment to the plaintiff, and under the policy 
to pay it to the defendant, they were persans aggrieved by the judgment, and as 
such were entitled to an order setting aside the judgment. It is true that in the 
judgment. of the Court a reference is made to a specific term in the policy by which the | 
underwriters were entitled to take absolute control of all proceedings and negotiations 
and to have full discretion to settle, prosecute or defend any claim in the name of the 
insured ; and the fact is emphasized in the judgment that by this condition the 
nominal defendant bound himself to allow strangers to this litigation, namely, the 
underwriters, to usehisname. But we refuse to acoede to the contention of Mr. Desai 
that the real ratio of this decision is the right given tothe stranger under the contract 
to use the name of the defendant in the litigation and to defend the action in his name. 
It would be taking much too narrow a view of the powers of the Court to assume that 
the English Court would have been helplees if such a provision in-the contract was not 
to be found and if the Court had taken the visw that in the interests of justice the 
insurance company should be allowed to defend the actioh in the name of the defend- 
ant. But.even in the case before us we have a provision in the policy whioh, 
though not in terms identical-with the one in the English case, is very similar to it, 
and that is this : ae ki ' 

“The Company may -undertake the defence of proceedings in any Court of Law in respect 
of any act or alleged offence causing or relating to any event whioh may be the subject of indemnity 
under this section” . : a 4 
Therefore, under this clause, the insurance company has reserved to itself the-power 
of defending proceedings in respect of any act which is covered by the indemnity 
given by the policy. a ; pi 

Thelearned Judge below—with respect to him—has taken the view that the difficùlty 
in granting the relief would be that if that were done that would be adding a further 
ground to s. 96(2) of the Indian Motor Vehicles Act. Now, that would be the case: 
rf the insurance company was being made a party to the suit or was allowed to defend 
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the suit in its own name. But that is not the application of the insurance company. 
Its application is outaide the ambit of s. 96 and s. $6 has no application to the relief 
that the insurance company seeks in this motion. We are also unable to accept 
the view of the learned Tadke that, in the absence of any specific clause in the in- 
surance policy entitling the surance company tó defend the action in the name of 
the defendant, the Court would not-be entitled under ita inherent powers to allow the 
insurance company to defend in the name of the defendant. 

Mr. Desai says that the defendant in this case has not been served and that he may 
choose to come at the date of the ing and defend the action and by our order 
we may be prejudicing his rights as a defendant: Now, the order that we proposo 
to pass will in no way prejudice the defendant. It would be open to the defendant 
to appear at the hearing. He is the defendant and he has every right to defend the 
action. The only right which the insurance company will get will be to defend in his 
name if he does not choose to defend, And 1f ho shode to. efend, to remain in Court 
at the hearing and to see that the defence is properly put forward. We must also 
protect the defendant as far as the costs of the suit are concerned. It may 
be that the plaintiff may succeed and he might get the costs of the suit. He 
will be entitled to execute the decree against the defendant for costs of the suit 
and the insurance company must indemnify the defendant against any decree for 
costs that might be passed against him. The plaintiff in a conceivable case might 
also be prejudiced by the action ying Dae resisted by the insurance company 
when the defendant may not want to defend the action. In such a case, it would be 
open to the Court to secure the plaintiff's ooste by ordering the deposit of a sub- 
stantial sum in Court by the insurance company. But there is not the slightest 
danger in this case of the plaintiff not being able to recover the costs from the in- 
surance company and, therefore, such a question does not arise. 

We will, therefore, set aside the order of the learned Judge and pase the following 
order: Liberty to the appellants to defend the suit in the name of the defendant. 
The appellants to give an indemnity indemnifying the defendant against any order 
for coati OF Ses ee ee ce : oa 

Costs of the motion and the costs of the appeal costa in the canse. ` 

Order set aside. 


Attorneys for appellant : Crawford. Bayley & Co. 
Attorneys for respondents: Dabholkar æ Jyestarum. 


CRIMINAL APPELLATE. 


Before Mr. Justios Gajendragadbar and Afr. Justios Chairani- 
THE STATE v. DAMODAR KRISHNA KAMLI*. - 


Indian Penal Coda (Act XLV of 1860), Seos. 1654, 161, 107, 116, UL. (a}—Indtan Contract Act 
(IX of 187%), Seo. #(a)—Applioation to obtain Collector's sanction to sell gun— A coused offering 
bribe to Deputy Ohitnis, a publio servant, to empedites ssouring of Collector's sanciton— Whether 
offer amounts to pay illegal gratifoation to public servant—Production of amount of gratification 
by aooused bafore public servant, whether necessary. 7 

One M who had gone to the office of a Deputy Chitnis, who was a publio servant, to make 
. an application for sanction to sell his gun, was accompanied by the accused who had endorsed 
the application with the remark that he was wijling to purchase the gun. The Deputy 
Chitnis informed them that it would take a couple of days td obtain the Coleotor’s sanction 
. authorising M to sell his guv. Subsequently on the same day the accused retarned alone to 
tho Deputy Ohitmis’s office and told the Deputy Chitnis that if he could manage to get the 
order fram tho, Collector authorising M to sell the gun by the evening ‘of that day he would 
pay the Deputy Chitnis Re. 20 for the purpose. On a complaint made by the Deputy 
Chitnis the agoused was charge-sheeted under s.-165A of the Indian’ Penal Code, 1860, 
On the quéstion whether the condust of the accused amounted to an-offence under s: 1865A 


“Decided, July 21, 1954. Criminal Appeal pases by M. K. Trilokekar, Special Judge,” 
No. 670 of 1954, against an order of convicti rans. z ° 
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' of the Code, it was dontended by the accused that his conduct amounted merely to preparatich 
or to an invitation to makes an offer and that, therefore,.no offence under that section could 
be said to have been established :— - : £ È ii 
Held, that the statement made by the accused to the Deputy Chitnis that he would pay 
him Rs, 20 if he secured the Collector's sanction before evening, amounted to an affer to 
pay illegal gratiflogtion to a public servant, a a oe : 
that, in order that the statement of tha accused should amount to an offer, it was not 
necessary that the accused should have produced the amount before she Deputy Chitnis 
along with his statement, and f i gt ree 
that, therefore, the accused’s oanduct fell within the mischief of s. 165A of the Indian” 

: ‘ Emperor v. Asméruddin,! distinguished. Oe ean 8 
Bmperor v. Ohaubs Dinbor Rao" did Rameshwar Singh v. King-Hmperor,* referred to. . 


| The facts appear inthe judgment. > 


` P. K. Malkani, K. P. Malkani and D. J. Chavan, for the appellant-accused. '' 
` Y. V. Chandrachud, Additional Assistant Government P] , for the State. 


` GAJENDRAGADXAR J, ` This is an appeal against the order passed by the learned 
Special Ju Thana, convicting the ap t of an offence under s. 165-A ‘of 
` the Indian Penal Code and sentencing him to rigorous imprisonment for one day 
and to pay a fine of Ra. 100, in default rigorous imprisonment for one month. 
The change inst the appellant was thet, on or about July 80, 1952, at Thana 
“he abetted Mr. Deshmukh, Deputy Chitnis, of Thana, who. was a public servant, 
‘in the commission of an offence punishable under s. 161 of the Indian Penal Code 
inasmuch as he offered Rs. 20 to the said Mr. Deshmukh as a motive or reward for 
doing or even oe to do any official act or for showing or forbearing to show in the 
- exetcise of his official function favour or disfavour to him or for rendering or 
attempting to render any ‘service or disservice to him with ‘the Collector and 
‘thereby he-committed an offence punishable under s. 165-A of-the Indian Penal 
o: : 


.The prosecution case is very simple. On July 80, 1952, the appellant, who is a 
Round Forester, Manor, accompanied one Mohanji Kuverji to the office'of the 
Deputy Chitnis at about 12 or 12-80 p.m.: Mohanj? had possessed ‘a gun but his 
gut licence had been cancelled. Against this order of cancellation Mohanji 
appealed to the Government and his appeal was pending disposal. As a 
result of the cancellation of his licence, Mohanji had kept his gun in the stores at 
the Collector’s office, Mohanji, however, wanted to sell his gun and for that pur- 
pose he had gone to the. Dy: Chitnis on July 80 with an application for sanction to 
sell his gun. The accused was the intending purchaser of this gun. That is 
why he accompanied Mobanji when Mohanji presented an ‘application tothe Dy. 
Chitnis. The application made by Mohanji was in fact endorsed by the accused 
with the remark that he was wi to purchase the gun. When the accused and 
Mohanji ‘approached Mr. Deshmukh they were told that it would take Ñ couple 
“of days to obtain the Collector’s sanction authorising Mohanji to sell his gun. The { 
‘application was pE left by Mohanji with Mr; Deshmukh and Mohanji 
and the accused left the office of Mr. Deshmukh. Mohanji had told Mr. Deshmukh 
that in case his appeal to the Government egainst the order cancelling his li¢ence 
"succeeded he mpi purchase a new gun. After Mohanji and the accused left 
_Mr. Deshmukh, accused returned alone to Mr. Deshmukh’s office and he told 
Mr. Deshmukh that if Mr, Deshmukh could manage to get the order authorisi 
“Mohanji to sell the gun by the evening of that day he would pay Mr. Deshm 
Rs. 20 for the purpose. Mr. Deshmukh was annoyed at this offer and he im- 
mediately took the accused to the office of the District Magistrate. The District / 
Magistrate, however, had left for his lunch and the accused could not therefore be 
.produced before him. Mr. Deshmukh wanted to take the accused to the Personal 
Assistant to the Collector, but the accused to go with him and left the 
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. office.. When the District Magistrate returned from his lunch Mr, Deshmukh 


submitted to him a note and thereupon the statement of Mr. Deshmukh was 


- recorded. The statements of other clerks who were present in the office of Mr. 
“Deshmukh were likewise recorded. Mr. Deshmukh’s statement was treated as 
the first information and investigation was commenced in respect of the offence. 


alleged by Mr. Deshmukh. As a result of the investigation the accused was arrest- 


.ed and he was charge-sheeted under s. 165-A of the Indian Penal Code. < 


The accused denied this charge. Tk was urged on his behalf before the kamei 
Special Judge that he had not accompanied Mohanji to the office of Mr. Deshmukh 


-and that the whole of the story set out by the prosecution -against him is false. 


In the alternative it was contended that, even if the facts deposed to by the pro- 


. secution witnesses were held proved, in law, no offence under s. 165-A can 
-be said to have been established. The learned Judge has rejected both these 
. contentions and has convicted the accused of the offence under s. 168-A of the 


Indian Penal Code. . 

Mr. Malkani for the appellant has urged before us that in d with the pro- 
oa L eat ieee a ae eee e fact that the 
appellant himself is a public servant and that the consequence of his conviction 
would necessarily be that he would lose his service. Mr. Malkani has therefore 
a to us to consider the evidence very carefully before we t the finding 
of the learned Judge that the accused did tell Mr. ukh that he would pay 
Rs. 20 if Mohanji’s application was allowed the same evening. According to 
ie She Glee onal ie ee clio Deshmukh’s office at all that 

The evidence on which the prosecution relied in support of their charge 
guna the 3 ny amas was pny Mr. Deshmukh himself and by his clerk 
idence of Mr. Deshmukh it is important to re- 


-member that the ee Was a to Mr. Deshmukh and no anjmus of 


any kind can be alleged against Mr. D ukh when he came out ‘with the story 


“against the appellant. The second aruna to which reference must be made 


.is the conduct of Mr. Deshmukh immediately after the accused is alleged to have 
“made the offer to Mr. Deshmukh. He took the accused to the office of the Collector, 
and when it was found that the Collectorhad left forlunch, he wanted to take him 
to the office of the Personal Assistant to the Collector. But the accused resisted 
.this attempt and Mr. Deshmukh had to content himself with making a statement 


.before the Collector soon after the Collector returned. In other words Mr. Desh- 


mukh made the complaint without any loss of time and it is clear that the allega- 
tions which he made in his statement-which was recorded soon thereafter are sub- 
stantially consistent with the evidence which he gave in the trial Court. In this 
‘statement Mr. Deshmukh has narrated how Mr. Mohanji accompanied by the 
accused came to his‘office. how the application for permission to sell the Bae seein 

resented before him and he has narrated the conversation that took tween 
Ha and the accused and Mohanji. Then Mr. Deshmukh has added that ‘the 
intending purchaser returned to Mr. Deshmukh about an hour after he and Mohanji 
had left ate a oe TN while Mr. Deshmukh was b in his office 
work that he would pay Mr. Deshmukh Rs. 20 and that he should be given an 
order. Immediately thereafter Mr. Deshmukh left his chair and tried to drag 
the accused to the office of the District Magistrate. Therefore, it is clear that 
against the complainant no motive can be alleged and the complainant has been 
prompt in making the complaint. In his evidence before the Court Mr. Desh- 

pod has stated that when the accused returned to his office he told him that 
Mr. Deshmukh should to get the order.by evening and if his work was done 
the accused would pay : Deshmukh Rs. 20. The rest of the evidence given 
‘by Mr. Deshmukh, ie aay to set out. Mr. Malkani for the appellant 
-comments on the fact that the evidence given by Mr. Deshmukh on the material 
int of the offer alleged to have been made by the accused is inconsistent with 
BR statement which was recorded before the Additional District te. 
An the latter statement Mr. Deshmukh hds averred that the accused off to pay 
.him Rs. 20 ahd said that he should be given the order. In our opinion these two 
-averments are substantially the sanie as the account given by. Mr. Deshmukh in 
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the -witneas-box., “The fact that Mr. Deshmukh has stated at the trial that the 
accused desired. that the order should be secured the same evening cannot be 
-regarded as inconsistent with the averments made by Mr. Deshmukh in his prior 
statement. Even according to these averments the accused wanted the order and 
said he would pay Rs. 20 if the order was given. The fact that he wanted the order 
without any loss of time is implicit in ‘the first statement. That.fact has been 
expressly stated in the evidence at the trial. In our opinion the comment made by 
Mr. Malkani on the evidence given by Mr. Des does not detract from the 
- value of his evidence at all. He is a public officer of status and, as I have already 
mentioned, his immediate reaction to the illegal proposal of the accused was so 
strong that he promptly dragged the accused to the office of the Collector. We 
see no reason whatever to' disbelieve the account given by Mr. Deshmukh. His 
account has received corroboration from the evidence of Shankar who was working 
as a clerk in-the Dy. Chitnis’s branch in the Collector's office on July 30, 1952. 
This clerk was working at his table at a short distance from the table of Mr. Desh- 
mukh and he saw the accused returning to Mr. Deshmukh some time after both the 
accused-and Mohanji had left the office; and he heard that the accused had 
told.Mr. Deshmukh that if he‘ gave an order regarding the gun that day only he 
would pay Rs. 20. Then he describes how. the Dy. Chitnis got angry with the 
accused and took him to the Collector’s office. The table of this clerk is at a dis- 
tance of 8 feet from-the table of the Dv. Chitnis, so that it would have been very 
easy for the clerk to hear what the accused told the Dy. Chitnis. In cross-examma- 
tion it has been brought out that in his prior statement the clerk had said that the 
accused had told Mr. Deshmukh that he would pay him Rs. 20. He had not 
mentioned in-his earlier statement that the accused had also added that Rs. 20 
would be paid if the order was given to him the same evening. In our opinion, 
the omission on the part of the clerk to mention this detail in his prior statement is 
not of material significance. Besides, even if the clerk’s evidence suffers from this 
minor infirmity, we do not see any: reason why Mr. Deshmukh’s evidence by itself 
should not be accepted as true. The prosecution -has also examinéd Mohanji. 
But as was to-be expected he was inclined to help the accused.’ 'Mohanji stated 
-that he met the accused at the corner of the District Court‘at Thana by arrange- 
ment. The accused made his endorsement on the application and then left. 
In. the result Mohanji went to the Dy. Chitnis’s office alone and he did not meet 
the actused that day thereafter. It is significant that even Mohanji admits that 
he met the accused by previous arrangement at the corner of the District Court 
building and that must be true because the accused had to make an endorsement 
that he was‘willing to purchase the gun. It seems clear that the offer made by the 
accused to purchase the was a tempting offer inasmuch as he had promised to 
pay Rs. 700 for the gun. e vendor and: the vendee both appeared to have been keen 
on entering into and completing the transaction without any'delay. If that is so, 
it is extremely improbable that the intending purchaser would wait for Mohanji 
at the corner of the District Court building, would make an endorsement on the 
application, but would not care to accompany him to the office of the Dy. Chitnis. 
Therefore, in our opinion, no reliance can be placed on the statement of Mohanji 
that he went alone to the office of the Dy. Chitnis, We are satisfied that on the 
evidence adduced by the prosecution in the present case, the learned apoa 
Judge was justified in coming to the conclusion that the accused told the Dy. Chitnis 
that he would-pay him Rs. 20 if the order sanctioning the sale of Mohanji’s gun 
was obtained that very day. a 
‘ The next question which falls to be considered: is whether this conduct of the * 
accused amounts to an offence under s. 165-A of the Indian Penal Code. Mr. Mal- } 
kani has contended that the conduct of the accused amounts to preparation and ' 
nothing more. It cannot be said to amount to an pric eae within the meani 
of s: 107 and it does not amount even to an offer. At it may be regard 
as an invitation to make an offer. If the conduct of the accused does not amount 
to an instigation within the meaning of s. 107 and does not constitute an offer, 
there may be considerable force in the argument that the accused may not be 
guilty*under s. 165-A -of the Indian Penal Code. . In our opinion, however, the 
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conduct of the accused in the present case cannot properly be described ag amount- 
ing merely to preparation or to an invitation to make an offer. : Section 165-A of 
the Indian Penal Code has beer recently enacted by the Criminal Law Amendment 
Act XLVI of 1952. “This section provides for the -punishment of an abetment of 
an offence punishable under s. 161 or s. 165 whether or not that offence is copmnitted 
in consequence of the abetment. The prosecution must, therefore, establish that 
the conduct of the accused amounts to an abetment of the offence under s. 161. 
If we turn to 8. 161, it would be clear that a public servant would be guilty: of the. 
offence of taking gratification under the ad section even. if he agrees to accept 
the prohibited gratification. It is thus not necessary in order to bring'hdme- 
to the public servant the charge under s. 161 to ‘prove that he has actually 
accepted or obtained ahs gratification. It would be enough if it be.shown that 
he had agreed to accept said illegal gratification. In other words, if a p. j 
is made to the public servant in respect of payment of illegal gratification and the 
posal is accepted by a lic servant, he would be Sander a 161 of the , 
Indian Penal Code. If that be the true position, it must follow that the making 4 
the offer would ‘itself constitute an offence under s. 165-A in regard to the pa 
of illegal gratification. If a person who offers to pey 4 the amount, makes his <a 
posal, that constitutes an offence under 8. 165-A. posal is accepted, that 
constitutes an offence under s. 161 of the Indian Penal dode, In this connection. 
it may be relevant to refer to ill. (a) under s. 116 of the Code. Section 116 deals 
with an abetment of the offence where the offence abetted is not ultimately com- 
mitted. Illustration (a) to this section deals with the case of an offer of. a bribe 
by A to B, a public servant, as a reward for showing A some favour in the exercise 
of B’s official functions. A is punishable under s. 116 even though B may refuse 
to accept the bribe. It would thus be clear that the offer of the bribe ionia 
amount to an abetment under s. 116 and would necessarily constitute an offence 
under s. 16865-A. The definition of the word ‘‘instigation” contained in s. 107 leads 
to the same result. Any act committed by a person which amounts to instigation 
as definedin s. 107 would attract the povisions of 51165-A of the Indian Penal Code. 
In this connection it would be necessary to remember that in the words of s. 2(a) 
of the Indian Contract Act, ‘‘a proposal is made b PPa O ES 
another ida willidances o do: or io ablan ormi doing with a view to 
obtaining the assent of that other to such act or abstinenco” en the accused 
went to Mr. Deshmukh and said that he would pay Rs, 20 to him in case Mr. Desh- 
mukh secured the Collector’s sanction before evening he was obviously making an 
offer to Mr. Deshmukh. In order that the statement of the accused should amount 
to an offer, it is not necessary that he should produce the amount before Mr. Desh- 
mukh along with his statement. As soon as the acensed clearly and unequivocally 
conveyed to Mr. Deshmukh that he would pay him a certam amount, that ceases 
to be the preparation and it amounts toan offer, and if thestatement made by the 
accuged amounts to an offer, there is no esch sais the conclusion that this offer 
constitutes an offence under s. 165-A of the 


- Mr. Malkani has. however, invited our KSA toa derbin of this Court i in 
v. Amiruddin! in support of his contention that the statement of the accus- 
ed m the present case does not amount to an offer and cannot be held to consti- 
tute instigation of the offence under 3..161. The facts in Amtruddin’s case were 
somewhat unusual and they could be easily distinguished from the facts before us, 
It appears that in this case the accused had successfully interceded with the 
Municipal Commissioner on behalf of his cousin, and had obtained an order from 
the Municipal Commissioner relaxing in favour of his cousin some of the building 
regulations. After the Commissioner had thus relaxed the regulations in favour of 
i cousin, the accused saw the Commissioner to thank him. Then he made in- 
iries about some tender for sleepers and, very cleverly suggested to the Com- 
missioner that it was no good putting any tender unless one ‘hed influence, - That 
naturally made the Commissioner suspicious about the motive of the accused in 
seeing him. The accused asked the Commissioner when he should see him again ; 
i 1 (1982) 24 Bom. L. R. 584. ' 
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and though ‘the Commissioner told him that it was not n for the accused, 
to, see, him again, he said “‘shall I see you here or elsewhere”. Then the Commis- 
sioner asked ‘‘what about” and the accused added ‘‘about Rs. 5,000”. When the. 
Commissioner inquired which: Rs. 5,000, the accused lied ‘“‘my cousin wishes to 
give you Rs. 5,000”... On these facts the accused had charged under s. 161, | 
read with a. 116 of the Indian Penal Code. The learned Magistrate who tried his. 
Sa ee oe Gon a T e a ea 
against ttal. It is clear that when the matter was argued before Macleod C. J. - 
and Shah J. they did not take the same view on the merits of the case. Mac- 
ny Con i ee ee huig i 
whereas Shah J. came to a different conclusion. e learned Chief Justice set ,. 
out his reasons in support of his conclusion but ultimately con sluded by saying that 
in view of the fact that his brother was not in favour of theconviction he was con- 
tent to refrain from expressing an opinion which would necessitate another hearing, 
The judgments delivered by the two learned Judges have to be considered in the light 
of this back-ground.. The learned C..icf Jus ive thought that the words ‘‘my cousin. 
wishes to give you Rs. 5,000” did not legally amount to an offer. They indicated 
a state of mind.on the part of the cousin that if asked he might give Rs. 5,000. 
The.distinction between an offer and an invitation for offers to be made, said the 
learned Chief Justice. was well recognised in the law of contract; and bearing in 
mind this inction his view was that the words uttered by the accused in the 
said case did not amount to an offer. That, however, would not be decisive of the 
matter, because it was still necessary to consider whether the said words amounted 
to an inbtigation within the meaning of s. 107 and would constitute abetment of 
the offence under s. 161. Proceeding to consider this aspect of the matter, the 
learned Chief Justice observed that (p. 542) : : 

“...& parson is said to instigate another to an act when he actively suggests or stimulates 
him bò the' aot by any means or language direct or indirect, whether it takes the.form of express 
soliéitation. or of hints, insinuation or encouragement.” 

It would be noticed that on this view of the interpretation of the word “‘instigation”, 
it was impossible to accede to the argument of the accused in-the said case that 
the words used by him did not amount to instigation and would not, therefore, 
constitute an offence of abetment of an offence under s. 161 of the Indian Penal 
Code. ' That is how the learned Chief Justice would have been p to deal 
with this matteron the merits. Mr. Justice Shah, however, approached the case from 
a different point of view and came to a different conclusion. But it is necessary 
to emphasise that the conclusion of Mr. Justice Shah was based substantially upon 
the view that he took of the facts in the case itself. Mr. Justice Shah was not 
satisfied that on the evidence it was established beyond doubt that the reference 
fo Rs. 5,000.made by the accused had any connection with the cer Lea purpose: 
as mentioned in 8.161. -It has been observed by Mr. Justice Shah that the instiga- 
tion, if any, must be to make thecomplainant agree to acceptor attempt to obtain 
the sum as a motive or reward for any official act. The learned Judge also was not 
satisfied 'on the whole that there was any offer of pees Soiled by a ee i 
stigation to the complainant to do something which ts i s. 1610 Codes. 
In our opinion Mr. Malkani would not be able to succeed in the present case even 
if we were to apply the test laid down by Mr. Justice Shah in his judgment, What 
the accused told the Municipal Commissioner in the said case was that his , 
cousin wanted to sed him and that his cousin wished to give him Rs. 5,000. Per- 
haps it may be possible to take the view that these statements would not amount 
to an offer unless there was some evidence to connect these statements with the 
object which-the payment of Rs. 5,000 was intended to serve and so they may not 
amount, even to igation and therefore to abetment. In our opinion the ob- 
servations made'by S J. must be read in the light of his findings on question 
of fact and, with respect, they cannot be said to lay down any general oaen 
of law. In the present case the position is perfectly clear. The object which the 
accused wanted ‘to achieve is not in doubt. The ee which was made by \ 
Mohaaji and which the accused had endorsed as the intending purchaser clearly 
shows that the accused was keen on purchasing the gun; and it appeared to the 
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accused that the delay of a couple of days should be avoided and an order autho- 
rising Mohanji to sell the sian be obtained immediately if possible. It was 
with this clear object in his mind that he went to Mr. Deshmukh and he conveyed 
to Mr. Deshmukh his object in unambiguous terms when he told him that he would 
pay him Rs, 20 if the order was forthcoming that evening. Therefore, there can . 
no difficulty at all in holding that the statement made by the accused amounted ° 
to an offer to pay illegal gratification, and if that is so, his conduct clearly falls . 
within the mischia? of s. 165-A of the Indian Penal Code. ; . 
There are two other decisions to which our attention has been invited. In 
Emperor v. Chaube Dinkar Rao’ the Allahabad High Court had to deal with the case 
of two sets of persons who had been charged under s. 161 read with s. 116 of the 
Indian Penal Code. A suit was ding before the Subordinate Judge. One 
J approached the Subordinate Judge and told him that the plaintiff would give 
him Rs, 10,000 if he would decree the suit. The Judge turned out J. A few dave 
later M, who was a Pujari, came to see the Judge at his house. The Judge sus- 
that the Pujari was approaching him in connection with the same offer of 
ribe and so he decided to set up a trap. With that object the Judge himself 
suggested his B pte to take the bribe and the amountand thi date were settled. , 
‘On the fixed date M and D, who was the son of the plaintiff, came to the Judge 
with the’ amount whereupon they wure caught by certain officers who had been 
concealed in the house by the Judge. On these two questions arose for the 
decision of the High Court. They were, whether J could be said to have committed 
an offence under s. 161 read with s. 116, and whether D and M had committed the 
same offence. It is unnecessary to refer to the ju t which deals with the case 
against D and M. The observations made by the learned Judges in ect of the 
case against J are however. relied upon by Mr. Malkani before us. e learned 
Judges found that on the evidence it did not appear that Jagat Narain was acting 
in concert with the plaintiff or with M and so his conversation with the Judge cannot 
be said to have had any connection whatsoever with M’s visit to the J a few 
days later. That is why they came to the conclusion that J could not be held to be 
ty under s. 161 with s. 116. Then the learned Judges went on to observ 
that all that J had done was to tell the Judge that the plaintiff would be willing 
to give Rs. 10,000 if the Judge would decree the suit. On these facts he might have 
been held to have instigated the Judge to send for the plaintiff and to ascertain 
whether he was in fact we to pay the money as alleged. It is significant that 
the judgment proceeds to add that this conduct might amount to instigating the 
Judge to attempt to commit an offence under s. 161 of the Indian Penal Code. 
But the learned Judges did not proceed to convict him of that offence because no 
charge had been framed on those lines, These observations would show that even 
the statement which had been made by J that the plaintiff would be willing to give 
certain amount of bribe to the Judge in case he decreed the plaintiff’s suit would, 
in the opinion of the learned Judges, constitute an abetment of the offence under 
8. 161 read with s. 107 of the Indian Penal Code. 
The next decision to which our attention has been drawn is the qudement deliver- 
by Adami and Bucknill JJ. in Rameshwar Singh v. King-Em “It has 
held in this case that “a mere offer to pay an illegal gratification to a public 
t, although no money or other consideration is actually produced, amounts 
an‘attempt to bribe.” la our opinion this view is justified on a fair and reason- 
le construction of the plain and clear words used in s. 161 and s. 165-Aof the 
dian Penal Code. 
The result is we confirm the order of conviction and sentence passed by the learn- 
Judge against the appellant and dismiss this appeal. 








Appeal dismissed. 
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Eo -Before Mr. Justice Shah. 
jaina k KESHAVLAL GAJJAR v. KANTILAL JESINGBHAI DALAL * 


Provincial Insolvency Act (V of 1980), Secs. ae 61(1)} Property of insolvent vesting 
in receiver tn insoloency by order of British Indian Court—Creditor of insolvent obtaining decret. 
+ lagatnst him in Court in Indian State and in execution recetotng money from sale of tnsoloent’s 
_ property situated in Indian State—Whether receiver entiiled to claim this ampuni from creditor— 
. Merger of State whether authorizes Coyrt in Indian Union to reopen oracrs oompetenily passed 
. , by Court in, Indian State and which have become final before merger—Provision in s. 28(%) of 
. Act regarcing property of insoloent whether kas extra-territorial operaHon—When such emtra- 
. terrilorial operation. becomes cffoctive—Whether property of debtor agatnst Sh appHcahon 
E for adjudication is made vests in interim receiver. P 
k A, receiver in insolvency in whom the estate of the insolvent had vested by order of the 
S Court in British India is not entitled to ignore the proceedings competently entertained 
. by the Court in ar Indian State in respect of the fmmoveable property of tbe insolvent 
me and tne order passed therein and he cannot claim the amount reoetved by a creditor of the , 
. insolvent by those proceedings as if the amount was property of the insolvent to which he 
“was entitled by reason of the order of adjudication. f 
_The merger of a State does not authorise the Courts in’ the Indian Union to reopen’ 
orders competently passed by a Court in the State and walth have’ become fihal ‘before 
‘that State was merged. 
i The expression “the whole of the property of the insolvent” used in s. 38(2) of the Pro- 
_ vincial Insolvency Act, 1920, incrudes all properties of the insolvent wherever situate. 
That provision has extra-territorlal operation, but that extra-territorial operation oan 
. become effective only if its validity is recognised in the foreign State. 
Section 28(1) of the Provinelal Insolvency Act, 1930, imposes a purely personal obligation 
upon the insolvent whiab may be enforced by process of the insolvency Court to compel 
. compliance of all acts necessary for completing the title of the receiver to property situate 
. -in a foreign territory. But the personal obligation cannot affect the jurisdiction of the 
Courts in the foreign State to deal with property situate in that State; nor can it compel 
the creditors, who are not amenable to the jurisdiction of the insolvency Court which has 
3 ee ee ee 
obtainea by them ty taking proceedings in a foreign State. 
Lang v. Jaswanilal', distinguished, 
Cockerell v. Dika a Tahona Boeci Bonk Lat + Garten and OT EnA: 
` The property of the debtor against whom an application for adjudication Is made is not 
, vested in. the interim reostver appointed under s. 90 of the Provincial Insolvency Act, , 
” 1920. Till the debtor is adjudicated an insolvent, the property continues to remain vested 
in the debtor. It isonly when an order of aajudication is passéd that the title of the rè- 
octver in insolvency relates back to the date of the application for adjudication. ` 


‘On February 27, 1946, one Mohanlal filed an application (No. 5 of 1948) in the, - 
Court of the Civi! Judge (Senior Division) at Ahmedabad for adjudicatmg one 
Gordhandas an imsolvent. -On February 28, 1946, the Court appointed an interim 
receiver of Gordhandas’s estate. On October 20, 1946, an order was passed ad- 
judicating Gordhandas an insolvent and one Kantilal Dalal (plaintiff) wag appointed 
hana in Insolvency. In the meantime on February 20, 1946, one Jayantilal 
cause defendant) had filed a suit against Gordhandas in the Court of the Subor- 

at Kalol (in the then Baroda State) fora money decree. On March 8, 

ie, the efendant obtained an order of attachment before’ fess ent of certain 

roperty belonging to Gordhandas which was situated at Adi in the Baroda, 
Beate. On March 29, 1946, aea pists eae dene passed ia the defendanes cul 
and the order for attachment was confirmed by the Kalol Court. The defendan 
_ filed a darkhast in execution of the decree obtained by him, and on September 21, 


* Decided, July 20,1954. First cal No. 868 1 (1926) I. L. R. 50 Bom. 489, 
or 104p, froni the. decision or M . Merchant, 8.0. 28 Born. L 3 
Civi (Senior Division), at Ahmedabad, 2 840) 2 M. I. A. 858. 
in J Civil Suit No, 54 af 1948: : 8 [1926] A. I..R. Cal 898... ly os 
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-1946, the pro ttached was brought’ tosale and was purchased by a-sttangef. 


The amount of. Rs. 5,200 which was deposited by the auction purchaser in the 
Kalol Court, being the amount of the purchase price of the property, -was, under 
the order of the Court, paid to the defendant on November 6, 1946. The defendant 
attempted to make a li for the balance due to him in the insolvency procesd- 
ings in the Ahmedabad Court, but he did not prosecute his claim. 

Gordhandas failed to apply for discharge and on April 24, 1948, the Insolvency 
‘Court at Ahmedabad annulled the adjudication, directing by the order of annul- 
ment as follows :— ; ; 

_ “all the properties of the insolvent-debtor and in particular his half share in Pethapur pro- 
perty and the sale amount of Rs. 3,200 recovered by one of his creditors and cash held by him 
(receiver) at present are vested in the receiver. The receiver to continue his work and after 
deducting his costs and remuneration and the costs of the appellant-creditor should distribute 
the surplus when realised among the proved creditors in the Schedule.” - ; 

On February 17, 1949, the plaintiff filed the present suit agáinst the defendant 
in the Court of the Civil Judge (Senior Division) at Ahmedabad for a decree for 


` Rs. 5,200 which the defendant had received from the Kalol Court. During the 


Pa the suit Baroda State merged with the Indian Union on May 1, 
1949. trial Judge decreed the plaintiffs suit, observing, in his judgment, 
as follows :— . 

“The adjudication order in Insolvency No. 5 of 1946 was passed on October 29, 1946, 
but under law ft takes effect from the date of the insolvency petiton, vix., February 28, 1948. 
The amount was recovered by the defendant by the sale of the insolvent’s property after the 
‘filing of the insolvency petition. Under the Insolvency Act the property of the insolvent even 
‘tn foreign territory vests in the receiver. This property in Adtvad belonging to the insolvent 
had thus vested in the tnterim receiver. ` Attachment before judgment can have no effect to 
prevent the vesting of tae property in the receiver or to create any charge or right in favour of 
‘the attaching creditor against the receiver. So far as the administration of law is concerned 
this Court will have to respect our own law. It would have been different if the receiver had 
gone to the Kalol Court (Baroda State). That Court would not have respected the adjudication 
-order passed by this Court being a foreign Court so far as the Kalol Court was concerned. But 
‘this does not mean that we cannot recognise our own adjudication order so as to hold that the 


„property of the insolvent within Kalol jurisdiction had not vested in the receiver and that the 


-attachment before Judgment af that Court would create a right in the attaching oreditor against 
the receiver. The Privy Counoll case of Ananiapadmanabha v. Official Receiver, Secunderabad 
(25 Bom. L. R. 747) relied upon by the defendant will not be applicable to the present oase 
It would have been a good authority for the Kalol Court had the receiver gone there to claim 
the property after its being attached by the present defenaant: What would have been an effect 
-of British Indla adjudication oraer on a prior attachment in a Court in British India and whether 
under the Civil Procedure Code attachment creates a lien or charge or confers title was not decided 
in that case. It was held in specifo terms in the case of Lang v. Jarwanilal (60 Bom. 489); that 
-the property of a debtor who had been adjudicated insolvent vests in the Official Assignee wherever 
it may be situated irrespective of the question whether the latter wili be able to get possession 
of the property if it is in fact situated outside British India. In that case a property in a foreign 
Court was attached in execution of a decree. On the judgment-debtor being adjudicated insol- 
vent at the instance of the Official Assignee tne execution was withdrawn, thus raising the 
attachment. In the case of Tejmail v.-Joktram, (A. L R. 1936 Pat. 112) some of the creditors 
of the insolvent brought to sale the property of insolvent before order of adjudication but during 
the pendency of the insolvency proceeding and realised money from it. It was held that they: 
“must share proceeds with other creditors and that they are Hable under s. 28 read with s. 51 to 

over proceeds to reoelver though he is subsequently appointed, when he calls upon them 

do so’’ 


The defendant appealed to the High Court. 


R. S. Dixit, with C. S. Trivedi, for the appellant. . 
B. K. Amin, with V. H. Kamat and N. A. Desai, for the respondent. 


Suan J. On February 27, 1946, one Mohanlal Lallubhai filed Application No. 5 
‘of 1946 in the Court of the Civil Judge (Senior Division) at Ahmedabad, in the 
exercise of insolvency jurisdiction, for adjudicating one Gordhandas Suthar an 
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insolvent, -On February 28, 1946, the Insolvency Court appointed an interim 
receiver, of the estate of Gordhandas Suthar. An order adjudicating Gordhandas 
Suthar was on October 29, 1946, and one Dalal, a pleader, was appointed 
. Receiver in lvency of his property by the same order. It appears that the 
„insolvent had certain property in British India as it then was. He was also 
owner of S. No. 291 of the village of Adivad in the Baroda State, and of 
a factory for manufacture of bobbins standing thereon. One Gajjar who was a 
co ysin of the insolvent filed on February 20, 1946, Suit No. 118 of 1945-45 in the 
Court of the Subordinate Judge at Kalol for a money decree and obtained, on 
March 8, 1946, an order for attachment before judgment of 8. No. 291 and the 
“bobbin factory standing thereon. It may be mentioned that the property attached, 
_ was outside British India. Similarly the Court at Kalol was a Court in the Baroda 
_ State which was not a part of British India as it then was. On March 29, 1946, 
a decree e» parte was passed in Gajjar’s suit and the order of attachment before 
judgment was confirmed by the Court at Kalol. Gajjar thereafter filed 
_a darkhast for executing the decree and on September 21, 1946, the property attach- 
_ ed was brought to sale and was nee AN rr by a stranger to these pro- 
e auction-purchaser deposi in the Court at Kalol Rs. 5,200 
‘being the amount for which he purchased the property and the amount was paid 
‘under order of the Court to out to Gajjar on November 6, 1946. The insolvent having 
failed to apply for e Insolvency Court at Ahmedabad annulled the 
adjudication by cee dae dated April 24, 1948, but it was directed by the order of ; 
- annulment that 


“All the properties of the insolvent-debtor and in particular his half share in Pethapur 

property.and the sale amount of Rs. 5,200 recovered by one of his creditors and cash held by , 
him (receiver) at present are vested in the receiver. The receiver to continue his work and / 
- after deducting hla costs and remuneration and the costa of the appellant-creditor should dis- 
tribute the surplus when realised among the proved creditors in the Schedule.” 


It may be observed that Gajjar had attempted to make a claim for the palais 
remaining due to him in insolvency proceedings in the Ahmedabad Court but had 
not prosecuted the claim. On February 17, 1949, the Receiver in Insolvency 
‘filed Suit No. 54 of 1949 in the Court of the Civil Judge (Senior Division) at Ahme- 
dabad against Gajjar for a decree for Rs. 5,200 which Gajjar had received from 
the Kalol Court. Gajjar resisted the claim. During the pendency of the suit 
Baroda State merged with the Indian Union on May 1, 1949. 


The learned trial Judge held that Gajjar having failed to challenge the = 
vesting Rs. 5,200 in the Receiver in Insolvency the suit was maintainable aga 
him; that the civil Courts in India were bound to recognise the pnn toe ‘the 
order passed by the Insolvency Court in India and to enforce the order p by that 
_Court ; that even though the property at Alrvad was situate outside British India 
„at the date of adjudication it still vested in the Receiver and continued to 
vest in the Receiver under the order of annulment passed on April 24,1948. -The 
learned Judge also held that even though the ordk: er of adjudication was passed 
-on October 29, 1946, and the property was sold prior to that date, the insolvency 
related back to February 28, 1946, and the defendant having received the amount : 
after that date the Receiver in Insolvency was entitled to recover that amo 
by a suit filed in the Civil Court at Ahmedabad. The learned Judge in the co 
` of his judgment observed :— 


“The amount' was recovered by the defendant (Gajjar) by the sale of the insolvent’s pro 
perty after the filing of the insolvency petition. Under the Insolvency Ast the property of 
insolvent even in foreign territory vests in the receiver. This property in Adivad belo 
to the insolvent had thus vested in the interim receiver. Attachment before Judgment can hav 
no effect to prevent tue vesting of the property in the receiver or to create any charge or rig 
in favour of.the attaching creditor against the recetver. So far as the administration of law 
concerned this Court will have to respect our own law. It would have been different if the 
ver, had gone to the Kalo! Court (Baroda State). That Court would not have respected the 
se eee | 

e But this-does not mean that we cannot recognise our own adjudication order so as to hold that 
the property of the insolvent within Kalol jurisdiction had not vested in the receiver and that 
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the attachment before judgment of that Court would create a right tri the attaching creditor 
agalnst the receiver.” : : : 
“It must be pointed out that the learned Judge in the Court below was in error in 
assuming that by the appointment of an interim receiver the property of Gordhandas 
S:ithar vested in the receiver. Under s. 20 of the Provincial Insolvency Act an 
interim receiver has powers conferrable on a receiver appointed under. the Code 
of Civil Procedure. The property of the debtor against whom an application 
for adjudication is made is not vested in the interim receiver. Till the debtor 
is adjudicated an insolvent, the property continues to remain vested in the debtor. 
It is only when an order of adjudication is { that the title of the Receiver 
in Insolvency relates back to the date of the application for adjudication. ` 
The assumption made by the learned trial Judge that a Receiver.in Insolvency 
in whom the estate ated by order of the Court in British India was entitled to 
ignore proceedings penty entertained by a foreign’ Court in respect of im- 
moveable property of the insolvent and the order passed therein and to claim 
the amount received by a creditor of the insolvent by those P i as if the 
amount was property of the insolvent to which the rece:ver was entitled by reason 
of the order of adjudication, is in my judgment’ fallacious. Indisputably, the 
Kalo] Court had jurisdiction to entertain the suit against the insolvent when filed. 
That Court was competent to attach the property and to sell it in enforcement 
of the decree passed by it. The Kalol Court was not bound to recognise the title 
of the Receiver even if by the law of British India, which had no operation in 
the Baroda State, the property had vested in the Receiver. Gajjar received the 
amount paid by the auction-purchaser under orders of the Court at Kalol 
and the operation-of that order was not liable to be questioned under the extra- 
territorial operation of a statute which might have been under the rules of private 
international law respected, if steps had taken for obtaining recognition of 
the title of the Receiver, but which it was not obligatory upon the Court at 
Kalol to respect. Section 28{2) of the Provincial Insolvency Act provides :— 

“On the making of an order of adjudication, the whole of the property of the insolvent shall 
‘vest in the Court or in a receiver as hereinafter provided, and shall become divisible among the 
creditors, and thereafter, except as provided by this Act, no creditor to whom the insolvent ts 
indebted in respect of any debt provable under this Act shall during the pendency of the insol- 
vency proceedings have any remedy against the property of the insolvent in respect ef the debt, 
or commence any sult or other legal proceeding, except with the leave of the Court and on such 
terms as the Court may impose.” , . ; 

Sub-section (7) of s. 28 provides that 

“An order of adjudication shall relate back to, and take effect from, the date of the presen- 
tation of the petition on which it is made.” f 
Under s. 51(1) of the Act pos j 

“Where execution of a decree has issued against the property of a debtor, no person shall 
be entitled to the benefit of the execution against the receiver except in respect of assets realised 
in the course of the execution by sale or otherwise before the date of the admission of the petition.” 
It cannot be disputed that the expression ‘‘fhe whole of. the property of the insol- 
vent” as used in sub-s. (2) of s. 28 would include all properties of the insolvent 
wherever situate. That provision has Speen extra-territorial operation ; 
but that extra-territorial operation can: me effective only if its validity is 
recognised in the foreign State. , : : ` 

In Westlake’s Private International Law, seventh edn., at p. 179, it is observed, 
in stvting the effect of the English Bankruptcy Act, 1914, in which the word 
“property” is defined to include every description of ee ee real or . 
personal and whether situate in England -or elsewhere, as fo oe M : 

“...These words would appear to embrace in an English bankruptcy real property abroad. 
But the ides that land 1s subject to the local law in a peculiar measure ts so deeply seated in the 
English system of private international law that it is difficult to suppose that the mother country 
’ while establishing what have been oalled sister states, intended any longer to affect land in‘them 
by her own legislation. No theory of the unity of bankruptoy could be cited in support of such 
a supposition, because the unity of bankruptcy ts not adopted by the English system. Ht would « 
not be enough to say that where an English bankruptcy or winding up is lster In date than 
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a similar proceeding under the law of a self-governing colony, Parliament cannot have intended to 
displace a disposition of the local immovabks already made in or by the latter. It would seem 
poaroely enough to say that even where the Engilish proceeding ts the earlier or the only one, 
Parliament cannot intend to withdraw land in such a colony from the future operation of laws 
‘which ‘have, been made’ in it in reference to bankruptcy.. the real or immovable property of 
the bankrupt .or oompany in, the colony in question cannot be deemed to pass by an English 
bankruptoy or winding up, through the mere force of British legislation, though it may be 
ee re ns 
national 


The, observations of Westlake relate primarily to the authority of the British 
Parliament to, legislate in respect of property situate in the Dominions and self- 
governing. colonies oot the British Empire. But they would be valid in the context 
of the legislative competence of the Indian Legislature in the year 1920 when the 
Provincial Insolvency Act was enacted by the Indian Legislature. The Indian 
time’ had no competence to slate in of insolvency soas to make 
that legislation operative on land wi the territory of any of the Indian States. 
, Again as observed in Dicey’s Conflict of Laws, sixth edn., at p. 488, r. 98 : P 
. “An assignment of a bankrupt’s property to -the representative of hiv creditors, under the 
bankraptoy law.of any. foreign country,.. is not, and does not operate as, an cnet 
of any immovables of the bankrupt situate in England.” 
In the commentary under -that rule at p. 489 it is observed :— 
“It may, indeed, be Jaid down in broad terms thet, according to the doctrine maintained 
Dy Eogh cte sh oh aoc da e a eet? 
of ooarme, wher Shp ANREP eee: Diner eerste) ee ere 
coutry.” 
It need’ hardly tiè said that Legislature in one State cannot feist in respect 
= ae situate in a foreign State. Even if the land in a foreign State be regarded 
vested on adjudication in the Receiver in Insolvency in an ideal sense, unless 
the law of the foreign State recognises the vesting as a transfer-of the property. 
to the Receiver, the vesting cannot operate to confer title upon the Receiver in 
Insolvency and ‘the property situate in the foreign State would continue to be liable 
for satisfaction of the claims against the debtor acco to the law of that State 
and uiaffected by the insolvency. By s. 28(7) of the Provincial Insolvency Act 
duty is imposed upon an insolvent to aid to the utmost of his power in the realisa- 
tion:of his property and the distribution of the proceeds among his creditors. 
But the provision imposes a purely nal obligation upon the insolvent which 
may be enforced by process of the Tnsokveney Court to compel compliance of all 
acts. necessary for completing the title of the receiver to property situate 
in a foreign territory. But the personal obligation cannot affect the j iction 
of the Courts in the foreign State to deal with property situate in that State; 
nor can it,compel the creditors, who are not amenable to the jurisdiction of 
the Insolvency Court which has adjudicated the debtor an msolvent, to allow 
other creditors to participate in the satisfaction obtained by them by taking pro- 
ceedings in a foreign State. By the rules of private international law immoveable 
Peery can only be transferred in accordance with what is called lex rei sitae: 
R a case which came before their Lordships of the Privy : Council, 
reported -in Cockerell v. Dickens,1 the effect of insolven: of a debtor : by 
a Court in India upon orders passed by a fo Court d with property 
of the debtor in another independent State and upon the in of a creditor of 
that debtor who hag satisfied his claim in a foreign State out of that- property 
was considered.. In that case Palmer & Co. were declared insolvents under 
the Indian Insolvency Act, 9 Geo. IV, c. 78, by the Supreme Court at Calcutta. 
Palmer & Co. were debtors to a creditor in the ilad of Java. The Orphan 
Chamber of Batavia—executors of the creditor—by their agent in Calcutta 
proved. the amount of the debt in insolvency and after making such proof and 
after-receiving dividends upon the whole debt instituted a suit in a Court in-the 
island of Java to recover a plantation or estatein Java held by one of the insolvents 


N 


E `- 1 (1840) 2M. I. A. 353. 


1964] JAYANTILAL KBESHAVLAL V. KANTILAL (4.C.5.)—Shak J. 1038 


as trustees for the firm of Palmer. &- Co. and certain - other pore i equal 

‘shares. In that suit the assignees of the insolvent appointed by the- Calcutta 

‘Supreme Court appeared as -defendants ; but the Court in Java gave judgment 

in favour of the creditor and ordered -sale-of the estate in Java for his- benefit. 

“The assignees of Palmer & Co. thereafter filed a bill on the equity side ofthe 

Supreme Court at Calcutta against the agent of the foreign creditor, resident 

within the jurisdiction of the’ Supreme Court, praying that the dividends received - 

‘by the foreign creditor be refunded and that the defendants be restrained by-an 

Injunction from Dne y ake dividends until all the other creditors were put 

on an equal foeting with the creditors in Java. The defendant resisted the claim 
, and the bill was dismissed by the Supreme Court. In appeal to the- Judicial 
‘Committee of-the Privy Council it was held that the estate in Java not passing to 

the assignees under the assignment did not form any part of the fund available for 
the benefit of the general creditors and that the creditor therefore was not-bound 
to refund the dividends received by him; nor could he be prevented from receiv- 
ing any further dividends provided he did not receive more than 20 shillings in 
the pound upon his whole debt. Baron Parke in delivering the ju t of -the 
Judicial Committee at page 884 referred to the judgment of Sir Edward Ryan, 
Chief Justice of the Supreme Court, and observed that the Chief Justice 
hed upon a review of the authorities and acting on the distinction between personal 
‘and real estate, the former of which is generally speaking governed by the law 
of the domicile of the owner and transferred by an assignment according to that 
` law, and the latter by the lez loci ret sitae, and not so transferred—allowed the 

‘demurrer and dismissed the bill. He then observed (p. 887) : . 

“if the real estate In Java did not pass by the assignment under 9 Geo. IV, o. 78, 5. 9, 
nor coukd in any way be got hold of, and made available by the assignees, for the payment of 
‘the general creditors, any individual creditor who could obtain it by due course of law, would 
have a right to hold it, and if he duly proved the debt due to him, before he had been paid any 
part of the debt so proved, by means of that estate, he would be entitled to receive the dividends 
under the insolvent estate, until he had been paid altogether twenty shillings in the pound, exactly 
‘in the same way as if the creditor had had a security on the real estate or personal credit of a 
third person.” 3 
Baron Parke then observed (p. 887 ):— 

“Was the real estate in Java therefore a pert, or capable of being made part, of the general 
fund distributable under the Bengal Insolvent Act? Upon the statements contained in the bill, 
it does not appear that it was. Under the general assignment made by Palmer & Co., of all 
their property which would operate wherever, but not elsewhere, the Imperial Parliament could 
give the law, it certainly would not pess, unless the law of Java made such conveyance, being 
dn the English form operative. There is no statement that tt did; and on the contrary, as 
the intervention of the assignees was held to be ineffectual by the Court at Batavia and by the 
Court of Appeal in the Netherlands, tt must be assumed that by the lex loci rei sitas the assignees 

-were not at the time of the suit by the creditors entitled to the property. 

.. They were then, by law, fully entitled to have satisfaction out of the real property, 
and that property was at that time no part of the fund available for the benefit of the genera] 
creditors. And we are of opinion, on these grounds, that the personal representatives of the 
deceased were entitled to all the benefit they had then obtained by their diligence, as much as 
tf it had been the estate of a stranger.” 

In Yokohama Specie Bank Ltd. v. Curlender & Co. & division bench of the 
Calcutta High Court had to consider the question whether a banking company 
which had received dividend out of the estate of an insolvent in Japan was entitled 
to submit proof and claim dividend in the insolvency of the same debtor in India. 
insolvents in that case were Mogi & Co. who carried on business in Japan 
ind in several other countries. The Yokohama Specie Bank, Ltd., were the 









Curlender & Co. obtained a decree against Mogi & Co., on the Original Side of 


the instance of Curlender.& Co. It appears that before adjudication in India 
1 [1926] A. L R. Cal. 898. - 
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the creditors of Mogi & Co. in Japan had appointed a Re-adjustment Com- 
mittee consisting of several creditors and Messrs. Curlender & Co. were also. 
invited to join the scheme of distribution of the assets of Mogi & Co. - Curlender- 
& Co, did not join the proceedings and did not receive dividends from the 
--Re-Adjustment Committee in Japan. They only proceeded with the insolvency 
Pp in India. Yokohama Specie Bank peter received dividend from. 
the Re-Adjustment Committee in Japan‘lodged proof of their debts in the in- 
solvency proceedings in India. Curlender & Co. objected to the bank lodging 
such proof and claiming dividends. It was held by the Calcutta High Court that 
Curlender & Co. was not entitled to object to proof of debts byethe bank. It 
was held in that case: f 
“As regards inmoveables tn a foreign country, such as Japan, the view of international 
law taken by English and British Indian Courts is that Indian Statutes do not operate unless. 
indeed it is shown that the foreign law will give them effect.” 
Mr. Justice Rankin, as he then was, analysed the authorities and stated five pro- 
positions two of whichare material in this case: (1) The a le id the insolvent 
wherever situate vests in the Oficial Assignee and no creditor s ve any remedy 
`~ against that property. But the statute being a statute’ of the Indian Legisla- 
ture, it operates wherever, but not elsewhere, that Legislature could give the law. 
(2) As regards immoveables in a foreign country, such as Japan, by the inter- 
national law the Indian statutes do not operate unless it is shown that the foreign 
law will give them effect. The 8rd, 4th and 5th propositions refer to moveables. 
which need not be discussed. It is clear from the observations made by the Court 
in the case of Yokohama Specie Bank Lid. v. Curlender & Co. that immoveable: 
property in a foreign country is not transferred to a Receiver in Insolvency by 
operation of an Indian statute relating to insolvency. 

The learned Judge in the Court below relied upon a decision of this Court re 
edinLangv. Jaswanilal. Inthatcasea decree passed by the Bombay High ya 
was transferred for execution to the Political Agent at Sadra, Mahikantha Agency, 
and certain property belo to the defendant was attached in the territory 
of the Thakore Saheb of Pethapur. In the meanwhile the defendant was adju- 
dicated insolvent by the Bombay High Court. The Official Assignee in whom 
the estate of the defendant had vested applied for an order for stay and withdrawal, 
without execution, of the decree passed by the High Court from the Political Agent at 
Sadra; and an order ew parte granting the application was passed. Thereafter the 
decree-holder filed an be een forvacating theorder. Mr. Justice Mirza 
-an order vacating the order for withdrawal of execution proceedings from the Courtof 
the Political Agent at Sadra. An appeal was preferred against that order by 
the Official Assignee and it was held by a Division Bench of this Court that 
Mr. Justice Mirza was in error in vacating the order previously passed. That 
case has no application to the facts of the present case. The point decided 
by the Court was that the Bombay High Court being the Court walsh passed the 
decree and also being the Court which was raa with insolvency jurisdiction 
over the ‘estate of the defendant was entitled to withdraw the execution proceed- 
ings taken at the instance of ee even after they were transferred to a 
foreign Court. It has to be noted that the execution proceedings were launched 
in the Bombay High Court and even though th ey were transferred to the Court 
of the Political Agent at Sadra this Court retained jurisdiction to withdraw those 

roceedings, and it was held that when insolvency had supervened the decree- 
folder should not be permitted to obtain an undue advantage over other credi- 
tors by availing himself of property outside British India. The distinction 
between that case and the present case is obvious. In the case before me the 
decree was passed by a foreign Court and was duly executed by process of the 
foreign Court. In the case in Lang v. Jaswanilal the decree was passed by a 
British Indian Court and the Court retained control over the execution proceed 

even though they were for the time being pending in a foreign Court. 

ve title of the insolvent to the property in the foreign territory was 


1 (1920) L L. R. 50 Bom. 489; 8.0. 28 Bom. L. R. 381. 


aaan. 
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- not transferred to the receiver by the-mere vesting. of. the property m him. 
It is true that though the property was sold before the order of adjudi- 
‘cation was athe msolvent ing by the operation of s. 28(7) of the 
Provincial Ivency Act related. back to the date of the presentation of the peti- 
tion. But the.Kalol Court which was a foreign Court was competent to entertain 
-a suit at the instance of Gajjar to recover the amount due to him and was competent 
to attach the p of the insolvent within ita jurisdiction. The institution 
- of insolvency ir in the Ahmedabad Court did not affect the jurisdiction 
of the Kalol Court to attach and sell the property with its jurisdiction. 
“If jurisdiction to attach and sell the property of the debtor be granted, 
it is difficult to appreciate what authority the Ahmedabad Court had to supersede 
ings of the Kalol Court and to nullify the same after the property had 
: sold and title had vested according to the law prevailing in the Baroda State 
in a third n. Undoubtedly B State has merged with the Indian Union 
after auction-sale of the property of the debtor took place. But the merger of 
* the. State does not authorise the Courts in the Indian Union to reopen orders 
, competently by Courts in the Baroda State and which have become 
- final, before that State was m The Ahmedabad Court, it is true, is bound 
to administer the law of the Indian Union in a suit filed in a Court in the Indian 
Union. But in.the administration of that law the Court has no authority to 
: a transactions completed under the authority of adjudications competently 
‘made by foreign Courts before the tefritory in which they were functioning became 
merged with the Indian Union. ; 
- ‘On the view taken by me the appeal must be allowed and the decree passed by 
- the trial Court set aside and the suit dismissed with costs throughout. 
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Before the Hon'ble Mr. M..C. Chagla, Chief Justice, and Mr. Justice Dixit. 
: HIRABHAI ASHABHAT PATEL v. THE STATE OF BOMBAY.* 
Bombay Municipal Corporation Act (Bom. IIT of 1888), Secs: 169, 140 (a), 141, 173, 202, 308t|—Oon- 
`- ‘giltution of India, art. 14, Seventh Schedule, List II, entry 5—Comenisestoner under s. 169 
‘of Act charging landlord on Marine Drive, Bombay, for water supplied to kis building by 
measuremeni—-V aldity of s: 169—Whether Legislature competent to enact s. 169—State 
Legislature competent to confer power to tam upon local .quthority—Whether competency of 
State Legislature affected because power conferred upon local authority is unkemiied power— 
'Seotion 169 whether offends against art. 14 of:Constitution—Class indicated as object of legisla- 
Hon or social reform——Whether open to Legisiatwre or authority to initially apply provision of 
~ lam to certain mambers of such class—Whether s. 169 constitutes delegation of legislative fune- 
tion by Legislature to Standing Committee or C of functions by Legis- 
„ture when amounts to abdication by the Legislamre—Hardshtp caused by particular legislation 
or statutory power whether ground for kolding legislation or emercise of power bad—Taring 
siatute, conicining ambiguity of language or conferring wpon taeing authority iwo modes 
of tasation, how to be construed. = 


able him -on account of water and not 


*Decided, July 88, 1954. O. O. J. Mis 
callaneous Petition No. 171 of 1954. 

{The material portions of the sections 
ran thus :— 

160. (1) The Commissioner mey— 


it becomes due shall be recoverable 
the Commissioner as if it were an arrear 
of water-tax. 

140. The following taxes shall be levied 
on buildings and lands in Greater Bombay and 
mani be oaled property- anea tli 

(a) a water-tax of so many per centum of 
their rateable value as the corporation shalt 
deem reasonable for providing a water-supply 
for Greater Bombay ; 


by (6) a halalkhor-tax, eae many opor 
centum, not oed ag 


bý value'as will, in the op 


n of the corporation, 
suffice to provide for the collection, removal 


and disposal, by I agency, of al} 
prestrain a NS 
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Section 169 of the Bombay Municipal Corporation Act, 1888, which empowérs the 

: Commissioner to charge for water supplied by measurement, is valid. 

i If the State Legislature {fe competent to confer upon the looal authority the power to 
tax, its competency cannot be affected because the power that has been conferred is an 
unlimited power. The fact that no limitation has been tmposed may lead to the legisla- 
tion being challenged on some other ground; but it cannot be challenged on the ground 
of competence. 

It is not necessary that a certain provision of law should apply at the same time to all 
members of & class. If a class is indicated as the object of legislation or the object of soctal 
reform, it is open to the Legislature or to the authority upon whom the power is con- 
ferred to achieve the object or to carry out the social reform in stages or by instalments, 
and the Court will not hold that there is no equality of law because certain members of 
the class are affected and others are not. If it is reasonably clear that ultimately the 
whole class will come within the purview of the law, then the mere fact that at a particular 
point of time only certain members of the class are affected will not make the legislation 
or the exercise of power bad. 

A delegation of certain functions is bad only If it amounts to an abdication by the 
Legislature. If the Legislature, instead of legislating itself, which is its own function, 
permits legislation by some other authority, or, if the Legislature, without laying down 
the policy, permits the carrying out of a particular activity or a particular fonction by some 
other authority, then it might be said that the J .egislature has abdicated its own functions. 

A hardship caused by a particular piece of legislation or a hardship caused by the exercise 
of a statutory power can be no ground for hokling either that the legislation is bad or that 
the exercise of the power is bad. 

The principle of construing a taxing statute is that whenever there is ambiguity of lan- 
guage in a taxing statute, the ambiguity must be resolved in favour of the person to be 
taxed rather than the taxing authoirty. But when a legislation advisedly confers upon 
the taxing authority two modes of taxation, and the authority chooses a mode which makes 
it possible to realise a larger amount, it cannot be urged that the second mode is unlawful 
because the first mode is more beneficial to the citizen. 


One Hirabhai and his wife Shantaben (petitioners) were the owners of a buildi 
known as “Hem Prabha” which was situated on Netaji Subhaschandra Ro 
otherwise known as Marine Drive, in Bombay. Till the year 1952, the Municipal 
Corporation of Greater Bombay (respondent No. 2) used to recover from the 
petitioners in respect of the premises water-tax under s. eae of the Bombay 
Municipal Corporation Act, at 8} per cent. of the rateable value of the building. 
On May 7, 1952, a meter was ERE by respondent No. 2 and thereafter respon- 

- dent No. 2 submitted to the petitioners various bills in respect of the water consum- 
ed in the premises and charged them at the rate of fourteen annas per 1,000 gallons. 
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rivies, urinals and cesspools and for effictent- 
maintaining and repairing the municipal 
s constructed or used for the on 
or conveyance of such matter, subject, how- 
ever, to tho provisos that the minimum 
amount of such tax to be levied in respect of 
any one separate holding of land, or of an 
one b or of any one portion of a bulld- 
ing which is let as a separate holding, shall 
be six annas per month, and that the amount 
or such raping ict] ha eg A 
hotel, club or other large pre may be 
fixed under section 172; 

(c) a general tax of not leas than eight 
and not more then -one per centum 
of their rateable value, together with not 
loss than one-eighth and not more than 
three-quarters percentum of their rete- 
able value added thereto in order to pro- 
vide for the necessary for fulatting 
‘the duties of corporation arising under 
clause (k) of section @1 and Chapter XTV. 

141. Subject to the gigs oi of section 
0160, the water-tax be levied only in 
respect of premises — 


(a) to which a private water supply is 
furnished from, or which are connected by 
means of communiocation-pipes with, any 
municipal water-works; or 

(ò) which are situated tn a portion of 
Greater Bombay in which the Commissloner 
has public notice that sufficient water is 
available from munictpal water-works for 
furnishing, s reasonable supply to all the 
premises in the said portion. 

173. (1) Any person who has paid to the 
Commissioner any water-tax or halalkhor- 
a in ee as promises aiall, iibe Was 
not himself in occupation of the said premises 
during the period for which he has made 
such payment, be entrtled to receive the | 
amount of the sald payment from the 
if any, ħi actual occupation of the 
mises for the said period. 

(2) For the recovery of the sald amount 
from the person aforesaid, the person who 
has paid the same shali have the same 
rights and remedies as If such amount were 
rent payable to htm by the person from whom 
he is entitled to receive the same. 


pre- 
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` This was in pursuance of rules made by the Standing Committee of respondent 
No. 2, under ss. 169, 170 and 276 of the Bombay Municipal Corporation Act, 
the’ relevant portion of which was as follows:— - 

“L—Under Section 169(1)(a) of the Bombay Municipal Corporation Act, 1888, the Standing 
Committee hereby direct that, for the following classes of premises, the Commissioner may, 
from time to time, determine whether the water tax shall be levied in respect of any particular 
premises, or whether, instead of levying such tax he will-charge for the water supplied to such 
premises by measurement. 

For premises in respect of which the Commissioner may determine to charge by measure- 
saen tho Sanding Committee hereby presoribė the following rates at whlokweter éhall be charged 
for according to class :—. 

b) Paerilsss to whioh tha suis of Annai Ye Per 1000 gallond Miall ippa 

. (4) Premises used for domestio and residential purposes and those premises where no 
trade is carried out.” 
The petitioners refused to pay these bills and went on paying the water-tax 


at 8} per cent. of the rateable value of the pro . On April 10, 1984, a notice 
was served upon the petitioners which was in following terms :— 
“No. 8226 i 10th April 1954. 
VO/175 
Form No. -61 


i : ‘ . r BIU No. A 6787 
BOMBAY MUNICIPAL CORPORATION 
No. 1 of 1054-55 f 
Under section 208. 
NOTICE OF DEMAND. 
To: Shri Hirabhai Ashabhai Patel : : 
Residing at 68 Marine Drive. 

Take notice that the Munictpal Commissioner for Greater Bombay, demands from you 
the sum of Hs. 2684-10-0 (Rupees two thousand six hundred:thirty foar and annas ten only), 
due from you on account of Municipel:and Urban immoveable property taxes with notice fee 
in respect of A Ward No. 8660(6), Street No. 115 situated at Netaji Subhas Road, for the water 
by meter commencing from 1-4-58 to 80-9-1953 and that if the said sum is not paid into the 
Municipal Office at 7A Napier Road or if sufficient cause for non-payment of the sum is not shown 
to the satisfaction of the Commissioner within fifteen days from the service of this Notice, 
a Warrant of Distress will be issued for the recovery of the same, with costs, or attachment. 

Dated this 10th day of April 1954. 


- Assessor and Collector, 


Section 207-A provides a penalty of upto 20%, of taxes due-if payment is not made within 
8 months of service of N. D. i 

ote: By Section 24 A of the Bombay Finance Act, 1982, any person who fails to pay any sum 
due for Urban Immoveable Property Tax after notice of demand may be liable to a penalty 
not exceeding one fourth of the amount of the tax.” 

On April 21, 1954, the petitioners filed the present petition for an appropriate 
writ or direction or order under art. 226 of the Constitution of India against the 
State of Bombay ( ndent No. 1), respondent No. 2 and the Municipal Com- 
missioner for Greater y (respondent No. 8), restraining’ them from issuing a 
warrant of distress as threatened by ‘them. 

-On July 16, 1954, respondent No. 8, on behalf of himself and respondent No. 2,. 
filed an affidavit in reply, in the course of which, he stated as follows:— . 


“Under ss. 109, 170 and 276 of the Municipal Act, the Standing Committee have been 
prescribing water charges rules every year. From 1907 to about 1914, the recovery of water- 
tax by means of measurement by meters was applied to the fo.lowing classes of premises :— 

(a) Milch cattle, livery and bullock stables, 

(b) premises used for trade purposes, 

(c) Propartite which are at a greater distance then 800 feet from the Municipal mains, 

(d) Railways, ~ ae 

(6) Bungalows with gardens, - ~*~ 7 . 

(f) Perio, Soe oF Cia Sond T T Rises mearuremént-for larger 
connections or for greater number of taps than permissible under-the Rules. 
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In 1917 gymkhanas, lawns and playgrounds were added as properties chargeable by meter 
measurement. In 1924 premises used for laundries were also included in the list of premises 
chargeable by meter measurement, In 1927, separate rates were prescribed by the Standing 
Committee for the following additional classes of premises :— 5 e? 

(a) Cotton, Woollen, Slik, Dyeing and Bleaching Mills, 

(b) Hotels, Flour Mills, OD Mills and Factories. 
Inthe year 1980, recovery of water charges by meter measurement was applied to the race- 
course and buildings appurtenant thereto. In 1940 metering was introduced in respect of 
private markets and the structures appurtenant thereto, lioensed under section 468 of the 
Bombay Municipal Corporation Act. In 1948, meters were introduced in respect of boarding 
and lodging houses, bakeries, Hamamkhanas and swimming pools. In 1945 hand-printing 
works were metered. In 1947 the following additional classes of premises were included under 
the water charges rules for being charged by meter measurement :— 

(a) Residential quarters and labour chawis belonging or attached to trade concerns 
were charged on meter measurement, - 

(b) Printing Presses, 

(c) Photo and Cine Studios, 

(d) Metal manufacturing concems, 

(e) Refineries, 

(f) Motor Workshops, 

` (g) Nurseries. 
‘In the year 1948 land under cultivation also came to be metered. In 1950 the following addi- 
tional classes of premises were charged for by meter measurement :— 

(a) Dhobtwadas, ' 

(b) Restaurants, Bathing Houses, Soda Fountains, Cold Drink Shops and Bars. 

(c) Saw Mills. 

(d) BEST undertaking including residential quarters and labour chawls. 2 
‘In the year 1949-50, a survey was carried out of residential premises such as chawls and premises 
occupied on Hat system by fixing experimental meters. In all about 180 meters were provided 
on properties occupied as chawls and those occupied on flat system. The rate of draw-off 
in gallons per head per day as observed during the course of the experiment was as under :— 





CHAWLS. 
Ward Average Consumption Maximum Consumption 
oe os e a aa o E M 
A is es os 20—40 50 
XF .. oe ae a 20—40 95 
G.. ee a = are 15—25 50 
Remaining Wards a oe 10—25 45 





PREMISES OOCUPIED ON FLAT SYSTEM 








Ward Average Consumption Maximum Consumption 
G oe aes 25—80 60 > 


nn  meent 
In April 1950 the suburbs were merged into Greater Bombay and all premises in the suburbs 
including those used for residential purposes were metered even before merger and are oon- 
tinued to be metered now. It was, therefore, considered desirable that premises used for’ 
residential and domestic purposes within the city limits shoula also be metered progressively 
im order not to have any discrimination between the bufldings within the city limits and pre- 
mises within the suburbs. This, however, involved a capital outlay of Rs. 1,89,00,000. In 
view of the heavy financial commitments of the Corporation on account of, water supply and 
-other projects and the necessity for importing in large number of meters, it was thought ad- 
visable to spread over a period of time, tho work of metering residential premises used’ for 
domestic purposes. In the ciroumstances, in the year commencing Ist April 1051, the following 
additional classes of premises were included in the water charges rules for being charged on meter 
t :— 
(u) Premises used for domestic and residential purposes, 
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. (6) Private Hospitab, Maternity Homes, Nursing Homes which were ron on profit. 
As the result of the test and experimental metering.referred to above, it was found that in the 
following areas, the consumption of water was more than the average consumption per capita 
and ft was accordingly desided to meter the said residential premises in the first instance :— 

(f) Marine Drive, 

(#) Caffe Parade, 

(iHi) Colaba Causeway, ee og 

(iv) Warden Road, eo 

(v0) Peddar Road, 

(ct) Malabar Hill. 
vhs atscactypautecd culkin Ik wns, aed o a ne tn olen al a Gs 
areas as it was obeerved that water consumption in the said areas was very much In excess 
of the average water consumption per capita In the city. These areas were, therefore, selected 
for metering tn the first instance, particularly as it was felt that it was just, fair and reasonable 
that these areas of high consumption should be metered first. I submit that the question was 
one of the administrative policy and discretion for the Munictpal authorities and the discretion 
has been exercised fairly, reasonably and equitably and it is respectfully submitted that this 
Honourable Court would have no jurisdiction to interfere with the proper exercise of such 
discretion “or poHcy. 

I orave leave to refer to and rely on the various resolutions of the standing committee in 
this connection. 

After the metering of these areas is completed, metering would be extended to other parts 
of the city in stages. 

It is under the above circumstances, that metering was introduced in the petitioners’ building. 
I deny that the putting up of a general meter is a vague, uncertain or elusive criterion to form 
a rational basis for measuring water under s. 160. I deny that such a method of supplying 
water and measuring the same by a general meter is creating any complications or difficulties 
or causing hardshipsto the petitioners. ae ee a ee ODE 
workable, impracticable or unenforceable at law.”  ' 


In rejoinder, petitioner No. 1 stated in his affidavit, inter alia, as follows :— 


“...I say that the seid so-called scheme was never made known to the public by notice 
or by notification or otherwise howsoever and in any event they were not made known to the 
landlords including the petitioners before taking the action. purported to be taken under the 
said s. 169. I say that these facts are not even to be found in the resolutions of the Standing 
Committee under which action under s. 160 is purported to have been taken. I crave leave 
to rely upon the various Resolutions of the Standing Committees when produced. In any event 
I submit that the selection of the premises where the supply of water ts to be measured by meter 
is not based on any real or substantia] distinction bearing a just or reasonable relation to the 
objects which are sought to be obtained and ts arbitrary and without any basis substantial 
or otherwise. I further submit that in the selection of such premises respondent No. 8 fs 
authorised by the Standing Committee to pick and choose such premises and there is no 
systematic relation or similarity in properties and/or characteristic justifying such distinction. 
I submit that respondent No. 8 is specifically empowered to discriminate between the petitioners 
and/or their property and the other landlords and/or their respective properties in the same 
Glass which in fact respondent No. 8 has done. Thus the order and action complained of 
denies to the pretitioners equality of law and equal protection of laws. Without prejudice to 
the aforesaid submission I further submit that in any event as far as the premises in the 
petition are.concerned the introduction of meters and charging of water supply by meter is 
not workable as respondent No.-2 has neither the materials nor the means to cerry out 

sald so-called scheme within any forseeable period. Without prejudice to the aforesaid 

mission, I repeat that in any event the whole so-called scheme of respondent No. 2 set 
fn the sald paragraph is merely a paper scheme which is otherwise illusory, and put for- 
merely to give colour of reasonable classification and is unworkable, impracticable and 

quently unenforceahle at law. I deny that there fs any basis for respondents Nos. 2 

ee ee water was more than average consumption per capita 

the residential premises of Marine Drive area. I say that even today respondents Nos. 2 
and 8 have no means and mechanism to obtain the necessary data for ascertaining the average 


consumption of wnter per capita. I deny that there was any basis for the conclusión that- 


in residential premises in Marine Drive area water consumption was much in excess of the 
average water consumption per capite in the city. I deny that se:ection of these areas for 
metering was just or fair or reasonable. I deny that the question was one of adm 
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policy or discretion of the Munfctpal authorities as alleged or that such discretion has been 
exercised fairly or: reasonably or equitably. I deny that this Honourable Court has no juris- 
diction. to interfere with the alleged proper exercise of such discretion.” ' 


` The petition was heard. e 
Purshotiam Tricumdas, M. M. Gharekhan and G. Munshi, for the petitioners. 
M.P. Amin, Advocate General, and G. N. Joshi, for respondent No. 1. 


C. K. Daphtary, Solicitor General, and N. A, Palkhivala, for respondent No. 2. 
N. A. Palkkivala, for respondent No. 8. . 


, Purshotam. Questions involved in this petition mainly refer to ss. 189, 
14), 141, 142, 148, 169, 178 and 276 of the Bombay Municipal Corporation Act., 
Other relevant sections are as. 3(p), 61 to 67, 202, 212, 260(a), 261 and 265. Articles. 
of the Constitution of India relevant for the p are arty. 14,19 (1)(f) and (g 
and 265. Sections 10, 10(a), 10(a)(a) and 24 of the Bombay Rents, Hotel 
Lodging House Rates Control Act, 1948, will have also to be considered. 
. The provisions of s. 189 are mandatory inter alia for “property taxes”. So- 
also provisions of s. 140 are mandatory. Both sections are charging sections. 
Section 149-explains which taxes shall be called ‘property taxes” and then provides 
for'a ‘waver-tax’, ‘a Halalkhor-tax,’ and ‘a general-tax’. Section 140(a) providing 
for ‘a water-tax’ lays down, without fixing a ceiling rate of taxation, that so many 
percentum of the rateable value of the property as the Corporation shall deem 
reasonable for providing a water supply. This provision, which is mandatory, 
i however, the discretion to the Corporation to fix any rate as it deems fit, 
ut on the percentum basis. This provision being mandatory the Municipality 
is bound to act under it. ‘Section 140(5) provides for ‘a Halatchor tax’ also on, 
the percentum basis, but, however, fixes the ceiling rate (not exceeding 5 per cent. of 
the rateable value) as will in the opinion of the Corporation suffice to provide for the 
collection, removal, and disposal by municipal cy of all excrementitious and 
polluted water from privies, urinals and cess ols and for efficiently maintaining 


and repairing the Municipat drains. So, in this provision it is clearly laid down 
for which p a ‘Halalkhor-tax’ peices ei and which services are to be 
rendered: by the Municipality and the or tax’ for the same is required to- 


be levied in what manner. ` So far as this provision is concerned, the Municipality 
is also under the obligation to:levy ‘a Halalkhor-tax’ for the particular services 
only mentioned in-s. 140(b). This provision is also important because the questiom 
grises whether by- the present action of the Municipality under s. 169 there is a 
double taxation so far as the ‘Halalkhor-tax’ is concerned. Section 140(c) provides. 
for a ‘general-tax’'also on the basis el aaa fixing the ceiling rate not more 
than’ 21 percentum of the rateable value of the property. At present, so far as 
certain properties are concerned, the Municipality has not been acting under 
5. 140(a), though it is mandatory. So far as s. 140(b) and s. 140{c) are concerned, 
the Municipality carries out the said mandatory provisions. Section 141 is also 
in mandatory terms and refers to properties wide to be taxed for the water-, 
tax. - It refers to s. 169. Section 142 similarly refers to the ‘Halalkhor-tax’. It, 
in refers to a kind of service to be rendered by the Municipality for the ‘Halal- 
or-tax’?. -Section 148 is also in mandatory terms and refers to the properties. 
in respect of which a ‘general-tax’ has to be levied.. -The Municipality is not at. 
present uniformly levying a water-tax at the rate of 8} per cent. on the rateable value; 
of properties. The maximum rate of this tax under s.140(a) is not fixed though the 
ceiling rate of ‘Halalkhor-tax’ is statutorily fixed at 5 per cent. on the rateable value 
of properties. Yet, however, the Municipality is levying 8} per cent and not mo 
Under-s. 140(c) though the ceiling rate is 21 percentum on therateable value of 
properties yet this tax is being levied at the rate of 17 percentum. All th 
tates are being levied with the permission of the Government. 

' The most troublesome section is s. 169. It is not jn mandatory terms but it is 
in ‘permissive’ terms. The effect of this section is that it enables the Municipality 
to deal in water which is the essential commodity and that tooit enables the Standing 
Committee to levy such.rates,; up to any amount as it deems fit. The Standing 
Committee ‘could fix any arbitrary rate-for such éssential commodity as water and 
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could even make profit out of it, Such arbitrary powers to deal in an essential 
commodity are void. ` Ïf such arbitrary powers are given to the authority for 
charging rates, then the consequence is that the value of the pro so charged. 
diminishes and therefore such property is adversely affected. O viously a land- 
lord is doing business in ist Gen It is not merely an investment of money but 
it is dealing in prope services to tenants, paying taxes to various 
authorities including the Municipality and many other similar things. Therefore, 
the work of a landlord i is ‘business’. : . 

Camaata C. J. It is business.] 

ecause the value of the property so charged would be affected which would 
ultimately affect aes rga of a landlord, the fundamental rights of a landlord 
under art. 19(1) d (g) a are adversely affected. ‘That being so, s. 169 offends 
against art, 19(Z)\ (a: the Standing Committee has acted under such 
pean provisions and therefore the fundamental rights of the petitioners are 
adve affected. There is a recent ruling of the Supreme Court which applies _ 
to this case on all fours : State of Rajasthan v. NathmaP. ` s 


[Cmaana C. J.. This case also refers to art. 81(2) and in this case art, 81(2) 
has nothing to do.] 

In this petition the question under art. 81(2) does not arise but only the question 
under art. 19(Z)(g) arises. 

As provided in s. 169(1), the Standing Committee has made Rules by Resolution. 

[Cnacua C. J. This resolution is not specifically set out in the petition and 
specifically attacked. | 

The resolution is not specifically set out in the petition but ‘the rates etc., as 
provided in that resolution have been sufficiently referred to and attacked. More- 
over, the Municipality has relied on that resolution and all other previous resolutions 
and therefore this resolution is relevant and ‘important for consideration in this 


[Caacua C.J. Yes, the Municipality specifically relies upon this resolution and 
therefore it should be considered in this case.] 

Dealing with the section itself the Commissioner is given ‘the discretionary power 
whether to act on the directions given by the Standing Committee or not. Even 
if ‘may’ is taken as ‘shall,’ then the Commissioner has been given this discretion 
as he is required to act tin such cases’ as the Standing Coninitiee shall direct. 
Therefore, even under this provision the Commissioner would, as he chooses, pick 
any property out of ‘such cases’ as the Standing Committee give directions. 
As a result of such ‘discretion’ the Commissioner could ‘discriminate’ between 
a property and a property or between a landlord and a landlord for the pipo 
of applying s. 169(Z) out of.‘such cases’ as the Standing Committee would direct, 
but such power of discrimination offends against art. 14 of the Constitution. And 
in fact such discrimination has been exercised by the Commissioner in this case, 
There is another power also under s. 169(1) as a alt of which the Commissioner 
could at his own discretion pick and choose ‘any premises’ for the application of 
s. 169(1). It enables the Commissioner, ertet aA the water-tax in respect 
of any premises, to charge for. the water supply to such premises by measurement. 
Therefore, by reason of such other provisions also the Cammissioner, if he so chooses, 

uld pick ‘any’. premises for the purpose of levying water charge under s. 169(1) 
i of water-tax under. s. 140a). 

Dap All residential propertiesin this area are being equally treated under 
. 169(7). All the properties have been fitted up with a meter and are being 
rged under this provision. 

Purshotiam. This position is not correct. (Refers to paras. 8 and 6 of the 










. 140(a)). Obviously, this property is not-fitted with the meter and not charged _ 
under s. 169 but its owner is paying taxes even today under 8. . 140(a) and therefore 
here is ‘the ‘discrimination’ in fact also. 


‘1 [T954] A.LR. 8.0. 307. 
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Daphtary. This property may be a business pro or a shop. 

Purshottam. No, it is a residential property a th sides of which there are 
properties which are bemg charged e 8. 169(1). The property belongs to the 
abd of petitioner No. 1 and contains ailreaidlen tial flats and is occupied by tenants 
or residential-purposes. Therefore, this Bill is an instance of the fact that ‘dis- 
crimination’ has been exercised by the Commissioner under s. 169(1). Obviously 
such discrimination between a landlord and a landlord or between a property and 
a property both in law and in fact offends against art. 14 and consequently tei 
section is void and unconstitutional. 

In Bombay Municipality v. Eisa Oosman,! Beaumont C. J. has held that the charge 
under s. 169(1) is not a ‘tax’ but a ‘charge’ and therefore for purposes of execution 
and recovery the charge under s. 169(7) isnot a ‘tax’ and therefore no charge could 
be created on the immoveable property concerned. In view of this authority the 
water charge under s. a) ) amounts to a ‘charge’ and not a ‘tax’, But also be-: 
cause of this authori the difficulty arises in the Rent Act. Rents as fixed by 
landlords include all es’ but do not include ‘charges’. Under the Rent Act 

a tenant is bound to pay the rent as fixed by the landlord but is not bound to pay 
any hile more. The result of this is that a tenant is not bound to pay anything 
more than the ‘water-tax’ under s. 140(a) and could successfully refuse to pay 
any additional amount covered by such ‘charge’ levied under s. 169(Z). Conse- 
quently landlords would themselves be obliged to bear the brunt of the whole charge 
without ing them on proportionately or otherwise to the tenants. 

[Casha C.J. That is a difficulty between a landlord and a tenant and not 
between the petitioners and the Municipality.] 

The contention is that such charge under s. 169 offends against the Rent Act and 
therefore it is unenforceable and therefore the peer A should be prevented 
from levying ‘charge’ under s. 169(7) and should be e to levy a water-tax 
under s. 140. 

Daphtary. The Government has proposed a Bill to amend suitably ss. 169, 
178, 178(a) and 276 as a result of which landlords will be able to pass on such 
water charge under s. 169({) to tenants or occupants. 

Purshottam. This is yet a Bill and not the law. Moreover, even under the pro- 

Bill landlords will be able to pass on such c pro rata the rents and there- 

ore the tenants will not be charged for water y consumed by them. There- 

fore, even if such provision is made, it is likely to create other difficulties with which 
this petition is not concerned. 

This s. 169 creates other difficulties also. What the Municipality has done is 
that one common meter has been fixed in one building. Such meter measures 
water supplied to that building for various purposes—one of such purposes is to 
Had ile water to feed flush tanks in W. C [for the collection, removal and disposal by 

cy of all excrementitious and polluted water from privies, urmals 
erie bes t other things. Now, the Municipality has to do this work by 
its own agency material to cover the Halalkhor tax which is being levi 
under s. 140(b). The result is that the Municipality is charging the landlords. 
double over, one under the Halalkhor-tax, and, secondly, forthe water used b 
Mpa Be for Halalkhor purposes and which is to landlords. eTe- 
fore, there is ‘double taxation’ so far as Halalkhor-tax is concerned. What the 
Municipality must do to remove such ‘double taxation’ is that that quantity of 
water which is used by the Municipality for its Halalkhor urposes must be se- 
parately apportioned either by separate meter or by any other device. What is 
required is that the Municipality has to use for such Halalkhor purposes their own 
materials and not the material of the landlords. Because the landlord is being 
charged for this supply of water also, the Municipality is using the landlord’s wa 
or material for their purposes and yet charging the Halalkhor-tax in addition. 


Such ‘double taxation’ is not permitted in law and therefore the impugned acti 
under s. 169 is void and inoperative. This is one of the difficulties arising by i / 









action taken under s. 169. There are other difficulties also. There are 
° 1 (1935) 87 Bom. L.R. 1017. 
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five water pipes running in each flat. Therefore, if the water sùpply is to bé measur- 
ed under s. 169, then each of such supply must be tely metered and measured. 
Therefore, in effect about six meters would be required for each flat if the water 
supply is to be correctly measured. Unless thisis doneit could not be said that the 
water is being supplied by measure unders.169. Theeffect of putting up one common 
meter is that a landlord or one occupant would be required to pay for the water 
consumed by other tenants. In one tenement there may be only five persons 
using water economically ; in another tenement there may be fifteen persons using 
water freely as they liked. Yet, however, under the present system all the tenants 
would be required to pay either equally or pro rata the rent. Such action of the 
Municipality does not conform with the provisions of s. 169 and therefore it is 
unenforceable at law. The Municipality contends that they want to supply 
water by measurement to all the properties in due course of time for which they 
want to spend about one crore and eighty lakhs. Now, such purported scheme of 
the Municipality is not at all practicable. Meters are not a ble and nothing is 
said definitely when the meters would be available and funds would be available 
for the purpose. They say that they have started this scheme as early as 1907. 
Excluding suburbs which have been just merged, during about 47 years they have 
been able to fix hardly 59 meters ana charge only about 50 buildings in the city of 
Bombay proper. If, therefore, during 47 years they could only make this progress 
it is impossible for them to complete the scheme as . (Refers to para. 6 
of the affidavit of petitioners.in rejoinder). Therefore, such a schemeshould not be 
relied upon to exclude ‘discrimination’ exercised both unders. 169 and the resolution 
made thereunder. i 
Now, dealing with the resolution itself, it is clear that the Standing Committee 
has directed that, for the following premises, the Commissioner ‘may’ from time to 
time, determine (1) whether the`water-tax shall be levied in respect of ‘any’ parti- 
cular premises, or (2) whether instead of levying such tax he will charge for the 
water supplied to such premises by measurercent under s. 169(1). So, not only 
that under s. 169 the powcr to discriminate has been given to the Commissioner, 
which has been in effect exercised, but also under this resolution ‘still more ex- 
plicitly again the ‘discrimination’ has been vested in the Commissioner. The two 
clear alternatives have been given to the Commissioner and he has been ifically 
empowered by the resolution also to ‘discriminate’ and ‘choose’ what alternative 
to act upon. There could be no answer to this position. There is complete dele- 
gation to the Commissioner both under s. 169(7) and under this resolution. Again, 
the Legislature has not fixed the ceiling rates under the section itself. So also the 
Standing Committee has not fixed any ceiling rate in their resolution. The Legisla- 
ture has therefore ‘abdicated’ its own power and therefore such delegation is void. 
No authority requires to be cited for this proposition. The delegation is such that 
the Legislature has abdicated itself without keeping any control and power is vested 
in the Standing Committee to fix any rate as high whatsover even arbitrarily and 
therefore such provisions are void. Moreover, under the scheme of s. 169, if it 
is valid, the Standmg Committee must apply its own mind and must not leave it 
to the Commissioner to pick and choose any property either for the delegation of 
s. 140(a) or 169(Z). The Commissioner could not be permitted to so pick and 
oose any property, and if he does so, his action is void. In this case that bill 
hich has been produced shows that the Commissioner has, in fact also, exercised 
ch power to pick and choose any property as he likes. If the competence and 
wer of the ETRA is to be considered for purposes of levying a water-tax, 
en item No. 17 in List 1—State List—is relevant for the purpose. Under that 
wer to the islature has been given to tax for ‘water supplies’. Sections 
(a) and 169(1) are m respect of levying a ‘tax’ for the ‘supply of water’ or other- 
ise described as a ‘water-tax’. The words used in s. 140(a) are ‘a water supply’ 
and what is referred to in item No. 17 is also ‘water supplies’. Therefore, the 
competence is derived from item No. 17 and thereforeit is for the Legislature to fix 
the rate of ‘tax’ and it could not be left to anybody else to fix such rates of taxation. 
If it is so done, it is the complete abdication by the islature without any control. 
In this case both under s; 140(a) and s. 169(Z) nig pe rae has not exercised 
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pori as required by item No. 17, but on the contrary it has abdicated all powers 
y giving it to the Corporation under s. 140(a) and to the Standing Committee 
under s. 169(7). 

{[Cuacua C.J. Even then under 8. 140(a) no ceiling rate of ‘tax’ has been fixed 
and therefore ‘according to you on such contention that provision also could not 
be valid. But this point is not taken in the petition.] 

That is so, this point is not taken in this petition. Aleny s. 169 is also 
a ‘taxing’ section. Notices in this case. have been issued under s. 202 as if the 


‘charges’ due to the Municipality under s. 169 were ‘taxes’, The action as threaten- 


ed under s. 202 relates to a ‘tax’. Section 169(3) is also in such terms as amounting 
to a ‘tax’. If s. 169(1) is construed as an alternative provision to ‘tax’ for the 

ply of water’ or to levy a ‘water-tax’, then two questions arise. Theone is 

underart.265. Itsaysno‘taxation’ without ‘law’. Therefore, s. 140(a) is the law 
for levying a water-tax. Section 169 is outside the scope of ss. 189 and 140 which 
are charging sections having mandatory provisions. And, s. 169isnot.the law and 
therefore it is void. The second point is that when there are two alternative pro- 
visions to tax a citizen for the supply of water, then, the one which benefits a 
citizen is to be applied a and not the one which benefits the taxing authority. If 
any such alternative is given to levy a ‘tax’, then such an alternative is out of the 
scope of mandatory provision. And, in that event, the mandatory provision would 
prevail over the alternative provision in ‘permissive’ terms. 

[CHaata C, J. No authority is required for the proposition that in case of doubt 
the taxing provision which benefits a citizen should be applied and not the one 
which Beats the taxing authority. ] F 

The taxing section is to be construed strictly. Cape Brandy s icate v. In- 
a Revenue Commissioners. Russel (Inspector of taxes) v. Scott? is the authority on 

ropogition. The observations of Rowlatt J. have been cited with approval 
ses other cases also and there are several authorities to say that taxing Acts are 
to be construed strictly. ` 

Daphtary (Reads s. 189). In the term ‘property taxes’, the plural is used by 
saying ‘taxes’. Therefore, there are three distinct taxes which may be all ‘pro- 

taxes’. Therefore, each one, viz., the ‘water-tax’, the ‘halalkhor-tax’ and the 
general tax’ is a separate and distinct tax by itself. Now, dealing with the con- 
tention that the one rate is not fixed in. respect of the ‘water-tax’ though it is 
fixed in respect of alkhor-tax’ and ‘general-tax’, it is not true to say that the 
ceiling in this case is not fired. Assuming that it is not fixed, it is the policy of the 
modern Legislature not to provide for all details in the Act itself but retion is 
to be given to’some authority for that purpose. In this case, the Bombay Munici- 
Corporation Act was enacted so far back as in the year 1888 and therefore no- 
y could have then thought how Bombay would have developed and therefore 
it was necessary to delegate some powers to the local authority. None knew at 
that time what requirements would be needed to.meet the demands of developed 
Bombay. Several costly schemes like the Vaitarna Scheme are required to be 
undertaken. , Therefore, some discretion was vested in the local authority for the 
purpose of fixing the rate as the circumstances required. Justice of the tax is to be 
measured by a particular measure. It must be a ae the cost of 
supply of water. ‘And, it is so in this case. 

[Cuacua C. J. ‘Not quid pro quo and yousay chargea are eonimienanate: with 
the cost. 

The balis of Municipal aervice,is not a quid pro quo. It is for the benefit of the 
community. No difficulties could have arisen in respect of the ‘Halalkhor-tax 
and the ‘general-tax’ and therefore the ceiling rates have been fixed as far as thes 
taxes are concerned. While at present for fixing the water-tax or water charg 
all the points made by the petitioners were taken into consideration and only afte. 
doing so the rate has been fixed as at present provided. The proposition: 
that the taxing “provisions must be clear etc., are accepted, but in this caseevery 
provision is clear and there is no doubt nor any ambiguity. ‘A citizen-is bound to, 


(1: (921) 1 K. B. 64, 71. 3 (1948) A. Cx 433, 488. 
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pay for the water supply whether he takes the connection jm his own house or not. 
ing the competence of the Legislature on the subject, Item, No. 5 of I- 


powers of the Municipal Corporation and invested it with; the power to fix the rate 
of taxation as it deems fit. The policy has heen laid down.. Therefore, both. ss. 
1) and 169(1) are valid by reason of item No. 5. Now, ing the provision 
in the legislation which may be attacked, no grievance could be made by the.mere 
fact that such power is granted to any authority, but the grievance could be made 
only if such power is ercised and not otherwise. It ig the exercise of power alone 
which could be enquired. Kedar ‘Nath Bajoria v. The State of West Bengal! is the 
authority on the subject. es sy ph ee x DOP aes 

[Caacia C. J, -How do.you reconcile this case with the previous one.]_ f 

The authority of Kedar Nath v. The State of West Bengal is a com lete answer to 
the contention of the. petitioners. , -The Municipality, has to deal with several 
classes of premises. And it is obvious that it could not do so all at a time. It is 
to be done stage by stage, for which some time would be required. There is only 
the ‘show’ of ‘discretion’ tn both the ss. 140(a) and 169(7) but in fact there is no 
discretion vested in the Commissioner. (eters to the resolution of the ae 
Committee under s. 169() for the year 1958-1954.) Such resolution is bei 
since 1907 with necessary additions and alterations. The Municipality has laid 
down its policy for the application of s. 169(Z) as stated in, para. 11 of the affidavit, 
of respondent No. 8 in reply to the petition. Ifa class is finished during the course 
of one year, then that class is omitted to be mentioned in the subsequent resolution. 
Similarly if any new class has arisen, it would be added in the subsequent year. 
This siey is being carried out and could not be adopted all at a time. In the 
light of these sections 8. 169(1) and the resolutions are to be read. Mere-provision 
capable of discrimination in any law is not by itself enough for bein challenged. 
The exercise of such power is required if the provision is to be challenged. The 


nless this is done the petitioners cannot. succeed. Kedarnath v. The State of 
West Bengal is the authority on all fours. f 
in reads the resolution for the year 1958-54 made under s. 169(7) and lays 
emphasis on the words ‘from time to time’). There-is no discrimination vested in 
the Commissioner by this resolution. Because it would be impossible to carry 


out all at a time the policy as stated in pare. 11 of the affidavit of respondent 


that the terms of the resolution are wider than the provisions of s. 169(1), even then 

the Commissioner, who is an independent statutory officer under s. 4, is entitled 

to act under the powers given to him by s. 160(1). There is no question of ‘dele- 

tiom’ in this case. The Commissioner could exhaust the class at such stage as 

A thinks fit or proper. If by mistake the Standing Committee delegates the 

` authority, then the action of the Commissioner isnot thereby vitiated. The 

Commissioner is entitled to act on valid ri and is not necessarily bound by: 

directions which are not covered by any law, 6. 169(1) in this case. The test is how 

e power is exercised. ‘And the Commissioner has acted validly. Therefore, the 
itioners have not any grievance. : 


Purshottam, in reply. If the class as laid down purported to have been laid down 
r metering then the Commissioner cannot charge any pro in that class with 
ater-tax’. He must then abandon the ‘water-tax” under 8. 140(a) in pa are 
all the properties in that class and must act under g. 169(7) in respect of all the 
perties In that class. But the resolution’ permits ‘the ‘Commissioner to act ina 
contrary way. If properly construed, the resolution, or the contrary, directs the 
Commissioner to charge & ‘water-tax’ under s. 140(a) instead of the ‘water charge’ 
under s.169(1). Under the resolution the Commissioner has been given the power 


of alternatively exercising power under ss. 140 and 169 as he deems fit. (Refers 
1 [1954] 8. C. R. 80. 
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again- to -Bill addressed to M. D.-Lala). The Bill shows that the water-tax under 
s. 140(a) was levied on the property in the same class even in that area. This Bill 
is the complete answer tó the contention of the learned Solicitor General that the 
instances of the fact of the exercise of such power should be given. This is the 


instance’in point, The empahsis laid on ‘time-to' time’ by the.learned Solicitor 
General cannot be ‘justified’. ers to Stroud, Vol. ne 140, for the defini- 
tion- of ‘from time to-time’.) the contrary, it means that the Commissioner 


may’ alternatively charge ‘water-tax’ under s. 140(a) or the ‘water charge’ under 
s. 169(1). .E-ven: if the Commissioner wants to proceed stage by stage, he must 
first select'a certain group of properties to which the meters maybe first fixed and 
then on the certain announced date water may be'started to be supplied by meter 
‘simultaneously to all such properties. That is the correct thing to a Otherwise 
it would amount to discrimination. P ph 11 of the affidavit of resondent 
No. 8 may be referred to. He mentions the certain policy to which an effective 
reply is given by the petitibners in their affidavit in rejoinder, para. 6. The scheme 
as sought to be made out by the Municipality is such that no effect could be given 
to it at any time. Meters are not available, nor: are the materials for: iny 
action under s.-169(1). Public utility concerns like the Electric Company and 
the Gas Company always provide a meter to the consumers and also the Bambay 
Municipality must provide a separate meter for each consumer. Unless this is 
done, Municipality cannot be justified to take stray action under s. 169(7). Sections 
189 and 140 are in mandatory terms. Section 169(Z) is an alternative ‘taxing 
section but in ‘permissive’ term and therefore s. 140-should prevail over s. 169. 


Cuacia C.J. The petitioners are the owners of a building situated on the Marine 
rive and their main grievance is that the Municipality. of Bombay, instead of 
evying a water-tax upon this building, is charging them for-water according to 

measurement, and their contention is that s. 169 of the City of Bombay Municipal 
Act, 1888, which confers that power upon the Commissioner, is invalid. 

It appears that up to 1952 water-tax was levjed upon these premises at.a parti- 
cular rate. On May 7, 1952, a meter was installed by the Mimi ipality, and on 
July 8, 1952, the Municipality submitted to the petitioners a bill in respect of 
water consumed in the premises and charging them at a particular rate. After 
that, various bills were submitted: the petitioners refysed to pay these bills and 
went on paying water-tax. Ultimately, on April 10, 1954, a notice was served 
upon the petitioners by the Assessor and Collector of Municipal Taxes, calling upon 

em to pay the sum due within a certain time and intimating to them that in 
default of payment a warrant af distress would be issued for the recovery of the 
amount. On iving this notice, the petitioners approached this Court and con- 
tended -by their petition that the threat held out by the Municipality to issue 
distress was without justification in law. 

Now, it is necessary to look at the scheme of the Bombay Municipal Corporation 
Act in order to understand the contentions of the petitioners and also the grievance 
set out, in their petition. Chapter VIL deals with municipal taxation and s. 189 
describes the taxes which can be imposed under the Act, and property taxes are. 
among the taxes which can be i under the Act. Section.140 describes what 
property. taxes are leviable and they are a water-tax, a halalkhor-tax and a general 
tax. Section 141 deals with the water-tax and water-tax can be levied in respect 
of premises where there is a private water-supply which is connected with munici 

waterworks by means of communication pipes and it also applies to i 
where water is available from municipal water-works and in ect of which 
Commissioner has given public notice. Now, s. 141, which d with ‘the wate 
tax, is subject to the provisions of s. 169 and that section gives the discretion , 
the Commissioner to charge for the water supplied to such premises by measurem 
at such rate as shall from time to time be prescribed by the Standing Committe 
in this behalf. But this discretion conferred upon the Commissioner can only b 
exercised pri that the Standing Committee either generally or specially has 
directed that, instead of levying the water-tax in respect of any premises, water 
should be charged for according to measurement. Now it is s. 169 that is lee 
ed by the petitioners, and the challenge, broadly speaking, is on three grounds. 
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The first ground is as to the competence of the Legislature to enact this section ; 
the pall ie ground is that the section offends against art. 14 of the Constitution ; 
and the third ground is that it constitutes delegation of legislative function by the 
lature to the Standing Committee or the Commissioner. We have to examine 
one of these grounds which have been urged before us by Mr. Purshottam on 
behalf of the petitioners. : 

Turning to the first ground, the competence of the Legislature must clearly be 
looked at fiom the point of view of the Constitution Act in force when the Municipal 
Act of 1888 was . But both Mr. Purshottam and the Solicitor General on 
behalf of the Municipality have argued the points on the basis that the competence 
of the Legislature is the same as it is under the present Constitution. Now, 
turning to our present Constitution, Entry 5 in the State List is to the following 
effect :— - i 

“Local government, that is to say, the constitution and powers of municipal corporations, 
improvement trusts, district boards, mining settlement authorities and other local authorities 
for the purpose of local self-government or village administration.” 

The Entry is very wide in its terms and legislation is permissible to the State 
Legislature with regard to any subject of local government and it is also permissible 
to the State Legislature to confer powers upon a local authori provided t the power 
is for the purpose of local self-government. Now, there can be no doubt that the 

wer of taxation conferred upon’ the Bombay Municipality is for the purpose of 
ocal self-government. Mr. Purshottamis right when he contends that the State 
Legislature cannot confer upon a local authority the power to tax, which power it 
itself does not possess. Therefore, the power to tax must be found in the list which 
would make the Legislature itself competent to im the tax. If the ee pea 
is competent, it can, for the purposes of local se -government, instead o ye 
the tax itself, confer that power upon the local authority. It is again not dispi 
that the State Legislature is competent to impose the water-tax. But what i 

is that it is not competent to the Legislature to empower the Municipality 

to levy a tax in respect of skich no limit is indicated in the legislation itsef. Now 
it is difficult to appreciate this argument in the context of competence. Tf the 
State Legislature is competent to confer upon the local authority the power to tax, 
its competency cannot be affected because the power that has been conferred is an 
unlimited power. The fact that no limitation has been imposed may lead to the 
legislation being challenged on some other ground; but it cannot be challenged 
on the ground of competence. Indeed, this deen of limitation has been challeng- 
ed on other grounds and we shall presently consider those arguments. ~- 

The second ground on which the section is challenged is that it offends against 
art. 14 of the Constitution. It is pointed out that under s. 169 it is left to the 
Standing Committee to determine what are the premises generally which should be 
charged for the water supplied to them b measurement or to determine any parti- 
cular specific property which should be for water supplied, and it is urged 
that in permi e Standing Committee to determine this by a general’ or 
special order equality of law is denied to all property-owners in Bombay. Now, 
what we have to consider is whether the classification which the Legislature has 

itted the Standing Committee to make is a classification which is reasonable 

and is not arbitrary. In deciding whether certain premises should be charged 
Sani ge aa ASE and no water-tax should be levied upon those premises, 
various ra would have to be borne in mind; and the Legislature to leave 
it to the Standing Committee to decide from time to time, whether as a class or 88 
/ individual cases, which are the premises to which this alternative mode of charging 
water-tax should be applied. It should be noted that the ultimate power of 

applying this section was left to the Commissioner and the real grievance of the 

aera is, not that there is discrimination in the legislation, but that there is 

‘acrimination in the exercise of the power by the Commissioner. What is 
by the petitioners is that the Commissioner has not exercised this power reasona 1y 
and fairly, but that in exercising the power he has discriminated between one land- 
lord and another in the city of Bombay and even one landlord and another in the 
same locality. Now we must confess that there is considerable paucity of parti- 
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culars in the various ch and allegations made in the petition. But there is a 
clear and categoric reply by the Commissioner in his affidavit as to how he came 
to exercise his power under s. 169 in respect of the premises belonging to the 
petitioners. In an elaborate statement, the Commissioner has traced the history 
of this alternative mode of recovering water-c and he has pointed out that 
in 1907 a decision was taken that water-charges should be recovered under s. 169 
with to certain premises only, and as ee went by the class of premises 
was ee extended. In April 1950, the suburbs of Bombay were merged into 
Greater Bombay and it was then discovered that, while in the suburbs the charge 
for supply of water was always made on measurement, in most parts of Greater 
Bombay it was done on a flat water-tax, and this itself seemed to indicate that a 
part of Greater Bombay was differently treated from the other part. A survey 
was then taken to find out what was the consumption of water in various localities 
and it was found that the consumption of water was more than the average 
consumption per capita in certain localities including the Marine Drive, and it was, 
therefore, decided that, although the ultimate target was that this mode of recover- 
ing water-charges should be appliea to the whole of Bombay, certain residential 
localities should be taken in hand first. The Commissioner also points out that 
if meters were to be supplied to all the premises and this mode of recovering water- 
charges was to be put into force, it would involve a capital outlay of Rs. 1,89,00,000. 
Therefore, in effect and in substance, the affidavit of the Commissioner comes to 
this, that there is a decision that all property-owners will ultimately have to 
pay for, water supplied to them by measurement, but this is a very big ambitious 
scheme and that seheme cannot be realised all at once: it can only be realised by 
and the’ first stage has been taken with certain localities because in those 
localities it has been found that the consumption of water is more than in other 
localities. Now, it is well settled that it is not necessary that a certain provision 
of law should apply at the same time to all members of a class. If a class is indi- 
cated as the object of legislation or the object of social reform, it is open to the 
Legislature or to the authority upon whom the power is conferred to achieve the 
object or to carry out the social reform in stages or by instalments, and the Court 
will not hold that there is no equality of law because certain members of the class 
are affected and others are not. If it is reasonably clear that ultimately the whole 
class will come within the purview of the law, then the mere fact that at a particular 
pow of time only certain members of the class are affected will not make the legis- 
tion or the exercise of power bad. That is.exactly the position here. If the 
ultimate objective is to make every landlord or every property-owner in the city 
of Bombay to pay for water-charges by measurement, then it is not open to the 
petitioners to complain that to-day they along with a few others are affected by 
this exercise of powér and the others are not affected. The short and simple 
answer to the petitioners is that others will also be affected in due course; t 
they are not being picked out arbitrarily or capriciously, but that they have had 
the misfortune of being singled out first because the Municipal Commissioner has to 
start somewhere and in this case he has started with the petitioners for the v 
good reason that he has started with a locality where the consumption of water is 


ve high. 

e third ground of challenge is that s. 169 constitutes the delegation of legisla- 
tive function to the Standing Committee or the Commissioner. It is pointed out 
that the i Saree has given no indication of its policy as to the ceiling of the rate C 
which can be charged for the supply of water and that as the section stands the 
Standing Committee may charge any rate and it is left entirely to their absolute 
unfettered discretion. Now, a delegation of certain functions is bad only if it 
amounts to an abdication by the Legislature. In other words, if the islature, 
instead of legislating itself, which is its own function, permits legislation by some 
other authority, or, again, to put it in different language, if the Legislature, without 
laying down the policy, permits the carrying out of a particular activity or a parti- 
cular furtction by some authority, then it might be said that the Legislature has 

* abdicated its own functions. Now it may be pointed out, as was rightly indicated 
by the Solicitor General, that even with regard to the levying of a water-tax no 


\ 
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limit has been placed by the Legislature. In the case of halalkhor-tax the limit 1s 
there : it cannot exceed 5 percent. of the rateable value. In the case of general tax 
also there is both g floorand a ceiling : it cannot be less than 8 per cent. or more than 
21 percent. But curiously, with regard to the water-tax,the Legislature has not indi- 
cated any limit.to the tax which the Municipality can levy. Now there is a very 
reason why the Legislature did not do so in the case of the water-tax. To supply 
water to a city like Bombay, with its growing necds and_its growing population, 
is a tremendous task, and the Legislature which passed. this law in 1888 could not 
ibly decide what it would cost the Municipality to provide a water supply 
or Bombay ; and, therefore, the only indication that the Legislature gave as to 
the limit of the power of taxation of the Municipality with regard to water-tax 
was that it shall levy a water-tax of so many per centum of the rateable value as 
the Corporation shall deem reasonable for providing a water supply for Greater 
Bombay. Therefore, the water-tax was to be levied for the specific purpose of 
providing a water supply for Bombay and it was left to the Corporation to decide 
what was the aan ble percentage of the rateable value at which the water-tax 
should be levied. There can be no doubt that the Legislature intended that there 
should be a relationship between the rate charged and the cost of providing a water 
supply. Therefore, it would be true to say that, in one sense, even in the case of a 
water-tax there is an implied limitation upon the power of the Municipality. 
When we turn to s. 169, which is an alternative to s. 140 -sub-cl.(a), it provides for 
an alternative method of realising the water-tax ; and, in our opinion, the limita- 
tion that is placed upon the levying of the water-tax must, also be held to have 
been placed upon cheers SE water supplied according to measurement. There- 
fore, this is not a case where a power was delegated by the islature without 
laying down the policy. The p fee is clearly and explicitly laid down in s. 140, 
sabala); with to the levying of water-tex, and in s. 169 the Legislature 
confers upon the Municipality the power of recovering the’ water-tax by a different 
mode, But whether the Municipality levies a water-tax as provided by s. a) 
or whether it charges for water supplied by measurement, the object of both is the 
same, namely, providing a water supply for Bombay. Therefore, in our opinion, 
the contention that s. 169 constitutes a delegation of legislative function by the 
islature is untenable. ; py 
ere are various other points urged by Mr. Purshottam with which we must 
deal, althoùgh we have dealt with the challenge to s8. 169, broadly as has been urged 
by Mr. Purshottam. In the first place, it is pointed out—and with some justi- 
fication—that the result of changing over from the mode of levying a water-tax 
to charging for water by measurement inflicts a very serious hardship upon the 
ees as landlords. Now the position briefly is this. Under s. 178, a land- 
ord can pass on a water-tax to his tenant. Now, our Court has held in B 
Municipality v. Eisa Oosman} that a water-charge under s. 169 is not a tax and, 
therefore, it cannot be a charge on the property under s. 212. Although that 
Bench was not called upon to consider the question which we are considering, but 
by parity of reasoning it would follow that if it is not a tax the landlord cannot pass 
it on to his tenant under s. 178. Therefore, the grievance of the landlord is, as 
we said, a justiflable grievance, that whereas he can recover the water-tax from 
his tenant, as soon as the Municipality adopts the alternative mode of recovering 
water he has got to pay the water charges himself and he cannot recover 
the water from his tenant, although the property may be in the occupation 


lof the tenant, altho h he may not use the water at all and although all the water 
\ ug y ive 


supplied may be used by the tenant. Now, a hardship caused by a particular 
piece of legislation or a ip caused by the exercise of this statutory power 
can be no ground for holding either that the legislation js bad or that the exercise 
of the power is bad. One can sympathise with those who suffer the hardship ; 
one can recommend to Government to remove the hardship. - But that is about all. 
In this case, however, we have been told that Government are intending to pass 
legislation immediately, by which the landlords would be enabled to recover the 
water-charges from their tenants. Mr. Purshottam das also drawn our attention + 
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to the fact that even under the Rent Act landlords are prevented from recovering 
these water-charges from the tenants and even from making a contract when the 
tenancy is formed that the tenant shall pay these water-charges to the landlord. 
Perhaps it would have been better, before the Municipality decided upon this new’ 
mode of recovering water-charges, that the necessary legislation had been passed 
enabling the landlords to recover the water-charges from the tenants. But that 
is a matter of policy with which we are not concerned. We do hope, however, 
that the legislation which is on the anvil will not be delayed. 

Tt is then rather faintly urged by Mr. Purshottam that if a taxing statute 
provides two modes of recovering a particular tax, the Court should lean in favour 
of that tax waich is more beneficial to the citizen. Now, that is not the principlo 
of construing a taxing statute. The principle is that in a taxing statute, wherever 
there is ambiguity of the ambiguity must be resolved in favour of the 
person to be taxed rather the taxing authority. But when a legislation 
advisedly confers upon the taxing authority two modes of taxation, and the 
authority chooses a mode which makes it possible to realise a larger amount, it 
cannot be urged that the second mode is unlawful because the first mode is more 
beneficial to the citizen. The Legislature, in this case, has empowered the Munici- 
pality either to levy a water-tax under s. 140(a) or to recover a water-charge under 
s. 169. It seems obvious that the Municipality will recover a larger amount by 
resorting to the mode laid down in s. 169 rather than to the mode laid down in 
8. 140(a). But if the Legislature has in its wisdom permitted the Municipality 
to tax the rate-payer in one way or the other, the rate-payer cannot make a grievance 
of the fact that he is being taxed more because the Municipality is exercising its 

wer under s. 169 and not under s. 140(a). There was a suggestion that the 

weet gawd should not make profit by resorting to its powers under s. 169 when 
it could more naturally and more justly impose a tax under s.140(a). It is difficult 
to understand how the word “profit”? is appropriate to a local authority like the 
Bombay Municipality. As we have y pointed out, the object*of levying a 
water-tax is to provide a water supply for Bombay, and if Bombay has now grown 
into Greater Bombay, if its population has multiplied, if the Municipality feels 
that the needs of the citizen should be properly met with regard to the supply of 
water, and if the water supply to-day would cost hundreds of times more 
what it cost in years gone by, and with that object the Municipality wants to 
obtain a larger revenue by resorting to s. 169 in place of s.140(a), itis hardly 
appropriate to suggest that the Municipality is trying to make profits by devious 
methods and by circumventing the clear provision of levying a water-tax under 
8. 140(a). It may also be pointed out that, apart from the limitation implied in 
8. 140(a) upon the power of t the Municipality of levying a water-tax, there is this 
further limitation that the Municipal Corporation is an slested body and the Stand- 
ing Committee which ultimately decides under s. 169 is also a committee of that 
elected body, and in matters of taxation the only safeguard that a citizen has is 
that his representatives will exercise the power of taxation with wisdom, with 
caution, and with Ponar . 

It is then urged that the Municipality is guilty of double taxation by reason | 
of the fact that it taxes the petitioners by way of water-tax when he is already ` 
taxed by way of halalkhor-tax. In order to understand this argument, it is neces- 
any to state a few facts. The halalkhor-tax is levied for the collection, removal 
and disposal by a municipal agency of all excrementitious and polluted matter / 
from privies, urinals and cesspools, and also for maintaining and repairing the ; 
municipal drains constructed or used for the reception or conveyance of such 
matter. Now, the municipal agency for removing excrementitious and polluted 
matter was in evidence when the flushing system was notintroduced. Now prac- 
tically over the whole of Bombay there is a flushing system and the flushing 
system is certainly in force as far as the petitioners’ premises are concerned. What 
is argued is this, that a certain quantity of water is used for the purpose of the 
flushing system and the flushing system is installed in order to remove excremen- 
titious and polluted matter ; t is the function of the Municipality and for the 
services which it renders in removing that it charges the halalkhor-tax ; but having 
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charged ‘the halalkhor-tax, it cannot again 'tax for the same services by levying 
a water-tax. That, in brief; ia the argument with regard to double taxation. 
The answer to the ent is-that ‘the water-tax that is levied under s8. 140(a) 
or the water charge ‘that is made under s. 169 is for the use of water. Neither 
section provides that the tax will be levied or the charge made provided the water 
is used for any particular purpose. To whatever use the water may be put, as 
far as s. 169 is concerned the charge is according to measurement. Therefore, 
the first answer to Mr. Purshottam’s contention is that, even though the owner 
of the premises may use the water for flushing purposes, he having taken the water 
from the Municipality he bas got D py according to measurement under s. 169. 
The other answer is that it is impossible for the Court to say what various factors 
the Corporation or the Standing Committee or the Commissioner has taken into 
consideration in fixing the water-tax at a certain rate or the water-charge at a 
certain rate and the halalkhor-tax at a certain rate. It may well be that in fixing 
the halalkhor-tax at a particular rate the Municipality might take into considera- 
tion the fact that it no longer has to supply sweepers to every house for removal 
of excrementitious matter and that that purpose is now being served by the flush. 
The Municipality might also well take into consideration, in fixing the water-tax 
or the steelers phar part of the water which the owner of the premises uses 
is for 4 purpose’ which helps the Municipality in carrying out its duties under the 
Act and in rendering hahalkhor services to the owner. But we find it impossible 
to ‘accept, Mr. Purshottami’s contention that a separate specific credit must be given 
by the Municipality when it acts under s. 169 for the quantity of water which is 
used for flushing and which is not used for domestic purposes by the owner. ~- 

- It is then urged that the exercise of power by the Commissioner under s. 169 
is not'lawful because it is not pursuant to a valid resolution passed by the Standing 
Committee. The resolution of the Standimg Committee which is attacked is 
that of April 18, 1958. In the petition this resolution is not set out, nor is it ex- 
pressly challenged. But we accept Mr. Purshottamn’s contention that, inasmuch 
as the petitioners challenge the authority of the Commissioner to levy this charge 
and inasmuch as‘the Commissioner justifies the | by relying upon his power 
under s, 169 and also the resolution of the Standing Committee it is for the Kuni. 
cipality to satisfy us that the power has been properly exercised, and if the power 
has been exercised pursuant to an invalid resolution it may be that the exercise 
of the power itself. is invalid. Therefore, it is necessary for us to consider the 
resolution of the Standing Committee and the arguments advanced against it. 
Now, this is the resolution of the Standing Committee :— . : 

` “Under section 169 (I) (a) of the Bombey Municipal Corporation Act, 1898, the Standing 
Committee hereby direct that, for the following classes of premises, the Commissioner may, 
from ‘time to time, determine whether the water-tax shall be levied in respect of any particular 
premises, or whether, instead of levying such tax he will charge for the water supplied to such 
premises by measurement." $ - i 
Then ‘various classes of premises are set out and the rates are mentioned; and 
we are concerned with that class of premises where the rate is annas 0-14-0 per 
thousand gallons. Eight classes of premises fall within this category and the 
fourth category mentioned is ‘‘premises used for domestic and residential p 
and those premises where no trade is carried out”, Now, the petitioners’ premises 
fall within this class and he is charged at the rate of annas 0-14-0 per disasand galibna: 
What is urged is that the Standing Committee, after determining the class of 
premises to. which s. 169(a) may apply, bas conferred upon the Commissioner 
the power to select any of the premises from this class and to apply the alternative 
mode of realising the water-charges to the premises so selected by the Commissioner. 
But that is not all. The Standing Committee has further conferred upon the 

Commissioner the power to decide from time to time whether any particular 
premises shall be the water-tax or there should be a charge for water 
ippa according to measurement. In other words, Mr. Purshottam’s contention 
is that this resolution permits the Commissioner, not merely to select such premises 
as be thinks proper from the class indicated by the Standing Committeg for the 
application of alternative mode, but having so selected he can subsequently 
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again decide that, instead of these premises paying the water charges according 
to méasurement, they shall pay a water-tax; and Mr. Purshottam says that. 
such a resolution the Standing Committee cannot pags under s. 169 and there- 
solution is bad. He further contends that, if the resolution is bad, the power 
exercised by the Commissioner pursuant to this resolution is equally invalid, 
Now, in order to understand the implications of this resolution, -we must once 
again look at s, 169 and consider what really the effect of the section is, In the 
firat pee s. 169 confers the discretion upon the Commissioner to charge forthe water 
supp ied by measurement instead of levying a water-tax. It is to be noted that 
this power is conferred upon the Commissioner, not as a delegate, but as an in~, 
dependent authority under the Act. Section 4 sets out the various municipal 
authorities who .are charged with carrying out the provisions of the Act, and 
among these authorities are the Standing Committee and the, Mumicipal, 
Commissioner. Therefore, the discretion is given to the Commissioner as an, 
independent municipal authority. But s. 169 lays down a limitation upon, the 
exercise of his discretion and the limitation is that he can only exercise his dis- 
cretion with regard to charging for water according to. measurement with regard. 
only to those premises with regard to which the Standing Committee has passed 
an order or given a direction. In other words, the Standing Committee must 
first determine either generally the class of premises or specially the property 
or properties. It is only when such a determination is arrived at that the Com- 
missioner’s discretion—if one may put it that way—can attach to those premises.: 
Therefore, it is not open to the Commissioner to exercise his discretion under s. 169. 
with regard to any premises in the city of Bombay. He can only exercise his, 
discretion with regard to those premises with regard to which the Standing Com- 
mittee has, given a general or special direction. Now it is clear—and we do not. 
think Mr. Purshottam seriously disputes that position—that even where e general: 
direction is given by the Standing Committee and a class of premises hag been. 
- indicated, it would be open to the Commissioner to apply the alternative mode, 
not all at one time, but by stages, It is open to the Commissioner not to exercise 
his discretion with regard to a particular class of premises selected by the Standing 
Committee, because the Commissioner is not bound to carry out the direction 
of the Standing Committee. As we have, already said, he has an independent. 
discretion and he may take the view that, notwithstanding the direction of the 
Standmg Committee, water should not be charged accordmg to measurement. 
But once he exercises his discretion with regard to the class of premises indicated 
by the Standing Committee, it would not be open to him to say “‘{ will only exercise. 
my discretion with regard to certain premises in that class and not all the premises.” 
He must then apply the alternative mode to the whole class, although in applyi 
the alternative mode he may take his time, he inay do it by stages, he may hink 
that financial considerations make it impossible for him to exhaust the whole 
class at once. But Mr. Purshottam’s grievance is that the resolution of the 
Standing Committee does not merely permit the Commissioner to select premises 
from time to time froin the class, but it further and empowers the Commis- 
sioner, not only to select premises from the class for the purpose of applying the 


alternative mode, but to revert with to those premises to the method of 
levying s water-tax if in his opinion he thinks that having appia the alternative 
mode it is more profitable or more desirable to go back to the old system. Now, 


the resolution of the Standing Committee must be read in the light of 5.168. Not 
only does the resolution set out the section, but we must assume that the Standing 
Committee knew what its powers were under s. 169. It is also equally clear that 
we must give to the resolution of the Standing Committee a fair and reasonable 
meaning. It is equally obvious that we must lean in favour of validating the 
resolution rather than invalideting it. Now it is clear that the Standing Committee, 
has indicated the classes of premises and it is left to the Commissioner in his 
discretion to select ‘either any class out, of these classes of premises or select any 
icular premises from any particular class. In our opinion, the effect and 
‘force of the expression ‘from time to time” is that the Commissioner may not 
apply the mode of recovering water-charges under s. 169 all at once to a particular 
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class of premises‘if he selects such a class, but he may do so from time to time which 
particular premises in that. class should come within the ambit of s. 169. It 
seems to us that in the light of s. 169 it js‘rather far-fetched to suggest that the 
Standing Committee was conferring upon the Commissioner a power which the 
section does not confer upon the Commissioner. We agree with Mr. Purshottam 
that the language used by the Standing Committee is by no means happy, Dor 
can the be characterised ‘as attistic. It seems to us difficult to under- 
stand why the Standing Committee should have expressly stated in the resolution 
that the Commissioner may exercise his discretion when that discretion is conferred 
upon the Commissioner independently of the Standing Committee and nothing 
that the Standing Committee can do can prevent the Commissioner from exercising - 
that discretion. It is pure surplusage on the part of the Standing Committee 
to set out in its resolution a statutory provision with to the Commissioner’s 
discretion. It is not as if the Standing Committee is. delegating its discretion to 
the Commissioner, in which case one can understand the resolution setting out 
the delegation. Then again, there is the other difficulty in accepting Mr. Pur- 
shottam’s view. If the power exercised by the Commissioner was @ delegated 
power, then it would be obviously necessary for us to consider the terms of the 
delegation embodied in the resolution, because the Commissioner would have no 
higher authority than what was delegated to'him by the Standing Committee. 
But that is not the case here. The power of the Commissioner, the discretion of 
the Commissioner, is a statutory power and a statutory discretion. The Com- 
missioner is not functioning as & delegats of the Standing Committee and, there- 
fore, the powers of the Commissioner are to be determined by a construction of 
s. 169 and not strictly by what the Standing Committee says are his powers. In 
our opinion, therefore, on a fair and reasonable reading of the resolntion of the 
Standing Committee, the Commissioner has not been given the power 

by Mr. Purshottam; and we hold further that, even assuming that the resolution 
of the Standing Committee is capable of that construction, the power of the Com- 
missioner must be determined by the provisions of s. 169, and we have already 
pointed out what his power is under that section. 

A grievance is also made of the fact that this rather drastic change in the mode- 
of recovering the water charges was brought about without any notice to the 
petitioners and without the petitioners being heard and being allowed to show 
cause. We were rather surprised when it was mentioned that a responsible officer 
like the Municipal Commissioner should have suddenly decided to instal a meter 
and to charge the petitioners under s. 169 without any intimation whatsoever to 
them. ‘It is true that the section does not require the Commissioner to give any 
notice. But a responsible officer is not merely guided by what he is commanded 
to do by the statute. He does many things which are not obligatory upon him, 
but which a sense of fairness and responsibility demands of him; and we were 
relieved when we were told by Mr. Palkhivala on behalf of the Commissioner that on 
April 29, 1952, before the meter was installed, intimation was given to the petitioners 
that they would be charged under s. 169 and a water-tax would not be levied 
upon their property.- There is no substance in the contention that the rules of 
natural justice have been violated by the petitioners not being heard or their not 
being allowed to show cause. It fnay seem rather ironical, but it is still true, that 
there is one matter in which every citizen is vitally affected where he is not allowed 
to be heard, and that is when the Legislature or any duly ‘constituted authority 

‘decides to levy tax upon him.: Perhaps it is not ironic because the reason is 
obvious. aoe. the citizen is not heard directly ip his own defence or is 
not allowed directly to show cause on questions of taxation, the policy pasate 
taxation is decided by an authority which represents him and therefore he is h 
through that representative authority, If the Legislature taxes, it is his represen- 
tatives that are taxing him. If the Municipality taxes, again it is his representatives 
who are taxing him.- This may be the philosophic basis of the citizen not being 
heard, But as far as the law is concerned, it is ‘clear that this being an executive . 
and administrative order there is no right in the petitioners being heard or being 
allowed to show cause and no pules of natural justice have been violated. 
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A point has also been taken by Mr. Purshottam that the water-charge under 
8. 169 not being a tax, the coercive machinary with regard to recovery of tax is 
not available to the Municipality. The simple answer to that is the provision of 
8. 169, sub-cl. (3), which in terms provides that a person who is’charged for water 
by measurement or who has compounded for a fixed periodical sum shall not be 
liable for payment of the water-tax, but any sum payable by him on account of 
water and not paid when it becomes due shail be recoverable by the Commissioner 
as if it were an arrear of water-tax. It is-because of this provision that a notice 
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has been given by the Municipal Commissioner under s. 202 and he will proceed 
to levy distress under s. 208 ‘of the Act. i 
The result is, the petition fails and the rule is discharged with costs. 


Rule discharged. 


Attorneys for petitioners: Matubhai, Jamictram & Madan. 
Attorneys for respondents: Crawford, Bayley &Co.: Little & Co. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dizit. 


MAHARANA JAYWANTSINHJI RANMALSINHJI THAKORE SAHEB OF 
SANAND v. THE STATE OF BOMBAY.* — i 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 11, 2(16), 7, 9t— 
‘Bombay Land Revenue Code (Bom. V of 1879), Secs. 86, 87(1) (2) (8)tt+—Bombey Local Boards 
Act (Bom. VI of 1923), Secs. 98, 93, 96+t+—Talukdar under agreement to lease lands to tenants 
providing for payment of rent and local fund oess payable by kim to Government— Whether land- 
lord prevented under s. 11 of Bombay Tenancy Act from recovering local fund cess from tenants 
—Whether what landlord was recovering from.tenants under agreement was cess or reni—Con- 
struction of statute—Two sections in same statute in close fustaposition using different ' ex- 
pressions when same expression could serve purpose. 


‘Decided, July 13/87, 1954. Special Civil 
Application No. 1071 of 1054. 
t.The relevant portions of the sections run 


thus : A 
2 D .—In this Act, unless there 
is anytbing repugnant in the subject or con- 


(16) “Rent” means any consideration, in 
money or kind or both, paid or payable by a 
tenant on account of the use or oocupation of 
the land held by him but shall not include the 
rendering of any personal service or labour; 

7. -Reni—The rent payable by a tenant 
shall, subject to the maximum rate fixed under 
section 6 be the rent upon between 
such tenant and his landlord or in the absence 
of any such the rent payable accord- 
ing to the usage of the locality or if there is 


no such agreement or usage, or where there is 
a dispute as regards the reasonableness of the 


9. receiving rent in terms of 
service or labour. (1) Any landlord receiving 
rent from any tenant in terms of service or 
labour shall twelve months from the date 
of coming into force of this Actapply to the 
Mamlatdar for commuting such rent Into cash. 
Such Heation shall be made in such form 
as may be prescribed 


(2) On recetpt of an application under sub- 
section (1) the Mamlatdar shall after ho 
by order in writing commute suc 
e rent into sash rent. 


(3) Ngtwithstanding anything contained 
in any agreement, usage, decree or order of a 


Court or any law no landlord shall recover or 
receive rent in terms of service or labour after 
a period of twelve months from the date of 
co. into force of this Act. 

tt relevant portion of the section runs 


thus: 
87. The Collector hom to on such 


proceed 
application being made—{1) On application 
belg made under section 88 to the llector, 
he cause a written notice thereof to be 
served on the inferior holder or co-sharer fixing 
a day for inquiry into the case.... 

(3) Assistance may be refused or granted to 
a mited extent only.—But, if tt appears to the 
Collector that the question at issue between 
the parties is of a complicated or difficult 
nature, he may in his discretion etther refuse 
the assistance asked for, or, if the land to 
which the dispute relates, has been asseased 
under tho Dens of this Act grant assist- 
ance to extent only for the assessment so 

land. ° 


fred Spon ea 
ttt relevant portions of the sections 
run thus: 


98. Levy of three annas cess on rupes 
of land-revenue. (1) The Provincial Gover. 
ment shall levy, on the conditions and tn the 
manner hereinafter described, a cess at the 
rate of thres annas on every rupee of— 

(a) every sum payable to the Provincial 
Government as o land-revenue exoept 
sums payable on account of any of the charges 
mentioned in Schedule A, and ie sums 

yable on account of any charge which may 
be notified by the Provincial Covemnment 


this behalf, ` 


baara DNE 
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Section 11 of the Bombay Tenancy and Agricultural Lands Act, 1948, prevents the im- 

postng by a landlord of.a cess upon the tenant, but it does not prevent the landlord from 
recovering a oess from his tenant which the landlord ts liable to pay to Government. 

The mischief ained at by s. 11 of the Act ts not the recovering by the landlord of a cess 
which the landlord may be liable to pay in Jaw and in respect of which he may transfer his 
lability upon the tenant, but the mischief ts the imposing by the landlord himself upon the 
tenant any oes, rate etc., in addition to the rent lawfully reserved under the lease. 

Therefore where the landlord is lawfully entitled to recover local fund cess from the tenant 
and the tenant refuses to pay, the landlord is entitled to obtain assistance from the Govern- 
ment (under a. 86 of the Bombay Land Revenue Code, 1870) for the recovery of this cess in 
the same manner and to the same extent as he would be entitled to for the recovery of rent, 
and that assistance can only be denied to him provided the Collector comes to the conclusion 
that the question rateed and at issue between the parties was of such a complicated character 
that it would not be right to compel the tenant to pay the amount claimed but that the 
parties should be referred to litigate their rights in a otvil Courte . 

When in the same statute in two sections which are in close juxtaposition the Legislature 
uses two different expressions when the same expression would have served the purpose, 
the Legislature must have intended to convey something different by using a different 
expression. 

A talukdar leased certain lands situated in his villagesto tenants under agreements which 
provided for payment by the tenants of certain amounts as rent and also whatever local 
fund cess which he was liable to pay to Government. On the question whether what the 
landlord was recovering from his tenants was cess or rent :— 

Hald, that the consideration paid by the tenants for the use and occupation of the lands i 
was two-fold : one was the payment of an amount which was dosoribed as rent and the second 
was the payment of the local fund cess, 

that the payment of the local fund cess by the tenants to the landlord was part of the 
consideration for the use and cocupation of the lands, and 

that, therefore, what the landlord was recovering from the tenants was not cess but was 
rent within the meaning of the definition contained in s. 2(16) of the Bombay Tenancy and 
Agricultural Lands Act, 1948. : 

In re Gangaram Narayandas Tek,! held not binding. 
- Reference under Stamp Act, s. 46," referred to.. - 

One Jaywantsinhji (petitioner) was the talukdar of Sanand and Koth Estate 
which comprised his taluqdari villages and personal inam wantas situated in 
Abmeda By various agreements different pieces of land in the petitioner’s 
estate were given on lease to different tenants and in the agreements it was ex- 
pressly provided that the tenants would be liable to pay the local fund cess over 
and above the rent mentioned therein. The petitioner and his predecessors-in- 
title were recovering from the tenants both the rent and the locel fund cess 
for many years past but in 1954 when the petitioner attempted to recover the 
local fund cess from his tenants, the tenants refused to pay this cess on the 

und that they had been instructed by the talatis and thee officers of the 
state of Bombay (respondent No. 1) that they were not liable to pay to the 
petitioner this cess. 

On March 27, 1954, the petitioner applied to the Collector of Ahmedabad 
i ndent No. 2) calling upon him to render him assistance to recover the local 

cess from the tenants under s. 86 of the Bombay Land Revenue Code, 1879, 

read with s. 98 of the Local Boards Act,1928. On April 10, 1954, respondent 
No, 2 addressed the petitioner as follows :— 

“With reference to your application dated 27-3-1054, on the subject noted above, I am to 

inform you that according to sec. 86 of the Bombay Land Revenue Code, 1879, assistance oan be 


(b) every sum which would have been 


assessable on any land as land-revenne had 
the land not been talukdari land : 
Provided that no cess shall be levied 


on 
sums below four annas, and that the amount of 
the cess shall, if not a multiple of three 


be increased to the next highest multiple of ` 


three ples. 
ot. Manner of cess described in 
section 93.—The cens in section 98 


shall be levied, so far as may be, in the same 

manner, and under the same provisions of law, 

as the Jand revenue. 

1 (1915) LLR. 39 Bom. 484, 
a.c. 17 Bom. LR. 320, F.B. 

2 (1888) LLR. 7 Mad. 155, F.B. , 
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granted for recovery of land revenue or rent only. As you seek assistance for recovery of local 
fund cess from your tenants, which is not recoverable as per Government orders conveyed to 
you in Government letter No. L.E.C.—1088/90081-B dated 39-8-1953, the assistance asked for 
by you cannot be granted. Your application is therefore not admitted.” 

The petitioner applied to the High Court for an appropriate writ, direction or 
order under art. 226 of the Constitution of India compelling 1 ndent No. 2 
to give him the necessary assistance in recovering the’local fund cess from his 
tenants. - ; , : i 

The petition was heard. ; f _ 

N. A. Palkhivala, with Bhaishanker, Kanga & Girdharlal, for the petitioner. 

M. P. Amin, Advocate General, and, Dalal, with Little & Co. for the respondents. 


Cuacua C. J. The petitioner is a talukdar of Sanand and Koth Estate and he 
requires by this petition that the Collector of Ahmedabad where his villages 
are situated should give him necessary assistance in recovering the local fund cess 
from his tenants as provided by the Bathe Land Revenue Code. This petition 
affects the lands leased to 58 tenants and we have before us the kabulayat executed 
by these tenants and the kabulayat provided for payment by the: tenant of a 
certain amount as darbari which is the-same as rent, and also whatever local 
fund cess which the landlord would be liable to pay. It appears that the peti- 
tioner was recovering from his tenants both the rent and this local fund cess, but 

. in 1954 when the petitioner attempted to recover the local fund cess from his 
tenants, the tenants refused to pay this cess on the ground that they had been 
instructed by the talatis and other officers of the State of Bombay that they 
were not liable to.pay to the petitioner this cess. Thereupon on March 27, 1954, 
the petitioner addressed a letter to the Collector of Ahmedabad and called upon 
him to render him assistance to recover this cess under the provisions of s. 86 of 
the Land Revenue Code. The Collector replied on the same day stating that 
according to s. 86 of the Land Revenue Code assistance could be granted for re- 
covery of land revenue or rent oniy, and as the petitioner was seeking assistance 
for recovery of local fund cess from his tenants, the assistance asked for could notbe 
granted and therefore the application of the petitioner was not admitted. On 
receiving this reply the petitioner came to Court with this petition. | i 

Now, turning to the legal provisions, we must first turn to the Local Boards 
Act, and s. 98 ofthat Act empowers the State Government to levy a cess of 8 
annas on every rupee. Section 98 provides that the cess shall be levied, so far 
as may be, in thesame manner, and under the same provisions of law, as the land 
revenue. Section 98 provides : : 

. ` “The provisions of law relative to the assistance to be given to superior holders and owners 
of water-courses for the recovery of their dues from their tenants and occupants under them, 
or from persons authorized to use their water-courses, shall be applicable to all superior holders, 
whether of alienated or unalienated land, and to all owners of water-courses in respoot of the 
recovery of the said cesses from their tenants, occupants or parsons authorized to use thelr water- 
courses, and shall be applicable also to occupants of land under the Bombay Land Revenue 
Code,.1879, for the recovery of the sald cesses from their tenants or joint occupants.” 
Therefore, by this section the provisions of the Land Revenue Code have been made 
applicable to enable the landlord to recover this cess from their tenants or the 
joint occupants. Turning to the provisions of the Land Revenue Code, s. 88 
provides : 

“Superior holders shall, upon written application to the Collector, be entitled’ to assistance, ' 
by the use of precautionary and other measures, for the recovery of rent or land revenus payable ' 
to them by inferior holders, or by oo-sharers in their holdings under the same rules, except that 
contained in section 187; and in the same manner as prescribed in Chapter XI for the realization 
of land revenue by the State Government.” : f , 
Section 87 lays down the procedure as to how the application has to be made and 
how the Collector has to proceed on such application being made. Sub-section. 
(1) of s. 87 provides that when an application is made to the Collector, he shall 
cause a written notice thereof to be served on the inferior holder or co-sharer 
fixing £ day for inquiry into the case. Sub-section (2) provides : 


2 


j 


1 
t 


z 


1954.) © JAYWANTSINHJI 0. STATA OF BOMBAY (4.C.J.)—Chagla C. J. 1057 


“On the day so fired he shall hold a summary inquiry, and shall pass an order for rendering 
assistance to the superior holder for the recovery of such amount, if any, of rent or land revenues 
as appears to him upon the evidence before him to be lawfally due.” : 
Sub-section (8) confers a certain discretion upon the Collector and that discretion 
is that if it appears to the Collector that the question at issue between the parties 
is of a complicated or difficult nature; he may in his discretion either refuse the 
assistance asked for, or, if the land to which the dispute relates, has been assessed 
under the provisions of this Act, t assistance to the extent only forthe assess- 
ment so fixed upon the said land. Now, the contention of the petitioner is that 
unless the Collector is of the opinion that the question at issue between the parties 
is of a complicated or difficult nature, it is incumbent upon him under sub-s, 
(2) to 8 an order rendering assistance to the itioner, and it is.pointed out 
that when the application was made by the petitioner under sub-s. (1) of s. 87 
the Collector did not refuse assistance on the ground that the issue between the 
parties was of a complicated or difficult nature, but refused assistance on the 
ground that what the petitioner was seeking to recover was not rent but local 
fund cess. It is that tbe Collector in sending his reply obviously over- 
looked the provisions of s. 98 of the Local Boards Act and confined his attention 
only to s. 86 of the Bombay Land Revenue Code. Therefore, the refusal on the 
pa of the Collector was not due to any exercise of discretion on his part, 

ut was due to his taking the view that the petitioner was not entitled to the 
relief at all. It is rather curious to note that it is only in the affidavit of 
Mr. Bakhle that he points out in para. 7 that when the question which arises 
between the parties is of a complicated or difficult nature as appears to be the 
case in these proceedings, it would be within the discretion the Collector 
to refuse or grant assistance under s. 87(8). But it is not for Mr. Bakhle to decide 
that the question which arises between the parties is of a complicated or difficult 
nature. e statute confers that discretion upon the Collector, and as we have 
already pointed out, the Collector has not exercised that discretion and has not 
formed the opinion that the matter is of a complicated or difficult nature. On 
the contrary, judging by the very short and brusque reply sent by him, he felt 
no difficulty in coming to the conclusion that the petitioner was not entitled to 
the relief because what he was claiming was not rent but local fund cess. 

Our attention has also been drawn .by Mr. Palkhivala to, the rather inconsis- 
tent attitude taken up by the Government on the right of landlords to recover 
local fund cess from their tenants. At one time Government’s view was that 
where rent was paid by tenants as a crop share, there could beno separate levy 
for Jocal fund cess, but where rent was paid in cash, local fund cess at the rate of 
3 annas in a rupee of assessment would be payable by the tenants, A little later 
the view taken by Government was that where cash rent equal to or less than 
the assessment was paid, the local fund cess would be payable by the person 
who paid such rent. As in this case the rent payable by the tenant is more than 
the assessment, the Government have taken the view that the petitioner is 
not entitled to the collection of the cess. But in the affidavits made and on the 
submissions made by the Advocate General, the view that is now put forward by 
the State is that under no circumstance on a proper construction of the relevant 
provisions of the Tenancy Act is the landlord entitled to recover any cess from 
the tenant. Therefore, the position is clear that if the landlord is lawfully en- 
titled to recover local fund cess from the tenant and if the tenant refuses to 
pay, the landlord is entitled to obtain assistance from the Government for the 
recovery of this cess in the same manner and to the same extent as he would be 
entitled to for the recovery of rent, and that assistance can only be denied to him 
provided the Collector comes to the conclusion that the question raised and at 
issue between the parties was of such a complicated character that it would not 
be right to compel the tenants to pay the amount claimed but that the parties 
should be referred to litigate their rights in a civil Court. But the right of the 
petitioner to claim assistance can only arise provided he satisfies us thgt he is 
entitled to claim this local fund cess from the tenants, and the contention of the 

LB 
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‘Advocate General is that on a true construction of s. 11 of the Tenancy Act the 
landlord is.not so entitled. 

Now, turning tos. 11, it provides: 

` “Notwithstanding any agreement, usage or law, it shall not be lawful for any landlord to 
levy any oes, rate, vero, huk or fax or service of ány description or denomination whatsoever 
from any tenant in respect of any land held by him as a tenant other than the rent lawfully 
in respect- of such land.” , j 
Before we construe s. 11 it would be perhaps advisable once in to look at 
the general scheme of the Tenancy Act with to the rightsofthe tenants and 
also the rights of the landlords. The broad scheme of the Act is that a landlord 
is not entitled to charge any rent in excess of the maximum rent which Govern- 
ment may fix under s. 6(1). If the rent fixed under the ment between the 
landlord and the tenant does not exceed this maximum, there is nothing in the 
law to prevent the landlords from recovering such a rent subject to one important 
qualification, and that qualification is that notwithstanding the fact t the 
rent is less than the maximum it is open to the tenant to complain that even so 
the rent is not reasonable, to apply to the Mamlatdar for fixation of reasonable 
rent, and to get the reasonable rent fixed, but until such an application is made 
by the tenant and until the reasonable rent is fixed, the obligation of the tenant 
under s. 7 to pay the fixed rent continues. The only other qualification upon 
the right of the landlord to recover rent is s. 9 which prohibits him from receiving 
rent in terms of service or labour. It is against this und that we must 
look at and construe s. 11. The marginal note to s. 11, which may be looked at 
in order to understand the drift of the section is, “‘Abolition of all ceases, etc.” 
and what is rendered unlawful and what is prohibited is the levying by the land- 
lord of any cess, rate, vero, huk, tax or service of any description or denomina- 
tion woatsoever from any tenant. But it is pertinent to note that the Legislature 
has made it clear that the landlord is entitled to recover rent lawfully due from 
the tenant and what is prohibited is the landlord charging the tenant something 
more.than or other than the rent which he is lawfully entitled to recover. 

Now, it has been urged by Mr. Palkhivala and with considerable force that 
proper emphasis must be placed upon the expression used by the islature, 
viz. “levy”. and it is pointed out that this expression is advisedly in con- 
tradistinction to the expression used by the Legislature in other parts of the Act, viz. 
“to recover or to receive”, and what is urged is that the Legislature wanted to 
meke a clear distinction between receiving and recovering a cess, rate, etc. and 
the levying of a cess, rate, etc., and Mr. Palkhivala’s submission is that the mis- 
chief aimed at by s. 11 is not the recovering by the landlord of a cess which the 
landlord may be liable to pay in law and in respect of which he may transfer 
his liability upon the tenant, but the mischief, it is suggested, is the imposing by 
the landlord Pimself upon the tenant any cess, rate, etc. in addition to the rent 
lawfully reserved under the lease. We do not think it is seriously disputed that 
prior to the Tenancy Act many landlords imposed various cesses or rates or huks 
or taxes upon their tenants, and it seems to us clear that the intention of the 
Legislature wes that there should be no liability upon a tenant to pay anything 
more than the rent reserved under the lease subject to the maximum laid down 
ins. 6. It is rather significant to note that in the definition of “rent”, rendering 
of personal services or labour is excluded, so that if a tenant were to agree with 
his landlord to render any service as consideration for the demise, that would 


not constitute “‘rent’”’, and therefore in s. 11 there is a specific ban upon the land-.' 


lord imposing any service of any description upon the tenant. As service is looked 
upon under the Act as something outside the region of rent, the Legislature had 
ifically to deal with it and it has prohibited the imposing of any service upon 
e tenant by the landlord. It is difficult tò understand, if what the Advocate 
General says is correct that the intention of the Legislature was not merely to 
prevent the landlord from imposing a cess, etc. himself but from collecting or 
recovering or receiving any cess from the tenant, why the simple expression 
“recover” or ‘‘receive’? was not used in preference to the expression “levy”. In 
sub-s. (3) of a. 9 the Legislature has provided: > po 
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“Notwithstanding anything contained in any agreement, usage, decree or order of a Court 
or any law no landlord shall recover or receive rent in terms of service or labour after a period of 
twelve months from the date of coming into force of this Act.” 


Therefore, in that section there is a clear ban against the landlord recovering oT 
receiving rent in terms of-service. It was open to the Legislature equally to pro- 
vide that the landlord shall not recover or receive any cess, etc. from the tenant. 
But the Legislature advisedly has used a different expression and every canon 
of construction requires that when in the same statute in two sections w ich are 
in such close juxtaposition the Legislature uses two different expressions when 
the same expression would have served the purpose, the sire aoa must have 
intended to convey something different by using a A There- 
fore, we are inclined to take the view urged by Mr. P ee whist i pre- 
vented by 8. 11 is the imposing by a landlord of a cess upon eye tenant. As in 
this case the cess is not imposed by the landlord but is imposed by the 
Government and the landlord is liable to pay the cess, s. 11 has no application 
to this cess. In this connection one Tight again look at the marginal note 
“Abolition of all cesses”. There is again force in Mr. Palkhivala’s contention 
that what s. 11 intended to achieve was the abclition of all cesses imposed by 

e landlord and that is why the marginal note is so worded. But s. 11 could 
not possibly have been intended to refer to a cess imposed by Government because 
‘that cess was not intended to be abolished. If the only intention was that a 
cess imposed by Government should not be recoverable by the landlord from his 

/tenant, then the marginal note would not have been ‘‘abolition of all cesses” 
but “‘non-recoverability of all cesses by the landlord”. 

It is further urged that even assuming the expression “‘levy’’ covers recovery 
or realisation as suggested by the Advocate General, in this particular case what 
the landlord is recovering is not cess but rent. The agreement mentions the 
amount of the cess and the landlord becomes entitled to receive from the tenant 
an amount corresponding to the cess which he is liable to pay under the agreement. 
But what the landlord in law receives from the ‘tenant and what the tenant in 
law pays to the landlord is not a ceas but is the rent reserved under the ent. 
It is rightly pointed out that the consideration paid by the tenant in this case for 
the use and occupation of the land was two-fold. One was the payment of an 
amount which is described as rent and the second was the payment of the local 
fund cess. The payment of the local fund cess was as much a part of the consi- 
deration as the amount described as rent, and it is pomted out that when one turns 
to the definition of “rent” in the Act it means any consideration in money or 
kind or both pee or payable by a tenant on account of the use or occupation of 


the land held by him, and it is that there can be no dispute whatsoever 
in this case that the tenant W pey the local fund cess as consideration for 
the use and occupation of the land. ere was no obligation on him to pay the 


local fund cess, the obligation was upon the landlord, he took over the obli iin 
upon himself because he wanted the land, and the landlord insisted upon the tenant 
paying the local fund cess as of the consideration. It is also pointed out how 
anomalous the situation would be if a tenant who agrees to pay rent which in- 
cludes the local fund cess but does not mention it would not come within the 
mischief of s. 11, but a landlord who makes it clear in his agreement that he is 

\ receiving part of the amount as rent and the other part as local fund cess would 
‘come within the mischief. As against this argument it is urged by the Advocate 
|General that what the landlord recovers from the tenant by way of cess is not any 
‘profit which he derives from the land. There is a liability n him to pay the 
cess and that liability is being discharged by the tenant, and therefore it would 
not be correct to say that this payment by the tenant of the local fund cess is a 
profit which he derives out of the land. 

For this proposition strong reliance is placed upen a judgment of a full bench 
of this Court in In re Gangaram Narayandas Teli. It must be confessed that the 
facts of that case were very similar to the facts we are considering. A question 
arose under the Stamp Act and there was an agreement whereby the lessee agreed 


1 (1915) LLR. 88 Bom. 484, s.c. A ea 


1060 THE BOMBAY LAW REPORTER. [VYou. LVI. 


to pay to the lessor Rs. 100 as rent plus Rs. 16-8-0 on account of Government 
assessment, and the question that came for decision before the full bench was 
whether the stamp duty should be levied on Rs. 100 or Rs. 116-8-0, and that 
question had to be decided on a consideration as to whether what was reserved 
as rent under the agreement was Rs. 100 or Rs. 116-8-0, and the full bench held 
that the Government assessment did not form part of the profits and therefore 
the stamp duty was leviable only on Rs. 100, ie annual rent under the Stamp 
Act. This decision has come in for very strong criticism at the hands of Sir 
Dinshah Mulla both in the Transfer of Prepari Act and in the Stamp Act. But 
however inclined we may be to agree with the criticism of Sir Dinshah Mulla, we 
would be bound by a decision of the full bench unless we could distinguish that 
case or for some reason we are satisfied that that decision is not binding upon us. 
The reasoning which led this*Court to come to this conclusion is to be found in the 
ju ent of the learned Chief Justice at p. 487. He Ta the definition of ‘‘rent”’ 
ım Woodfall on Landlord and Tenant (25th edn.) and he says that it is a retribu- 
tion or compensation for the lands demised (p. 880): ` 

“Rent must always be a profit;... This profit must also be certain, or capable of being reduced 
to a certainty by either party, and must issue out of the thing granted, and not be part of the 
land, or thing itself...” 
The learned Chief Justice applies this test to the case before him and he says 
(p. 487). : $ 

“,..t appears to us that the only profit for the lands demised whioh the landlord would 
realize is the half of the produce, and that Rs. 16-8-0 is not part of the profit. It ts a liability 
attaching to the thing itself in the hands of the lessor.” 
With very great respect, it is difficult to understand why the discharge by the 
tenant of the obligation of the landlord to pay assessment in respect of this very 
land was not a profit derived by the landlord from the levy. Surely, if the land- 
lord was relieved of his obligation to pay assessment by reason of the lease and 
that obligation was undertaken by the tenant, it was a profit which the landlord 
derived by letting out the land. Therefore, even applying the definition of Wood- 
fall the decision seems to be, with very great respect, obviously erroneous. But 
this decision is based upon a concession made by the Government Pleader who 
appeared before the bench, and that concession was that if this assessment 
was paid direct to Government bythe tenant, then it could not be deemed as part 
of the rent. We fail to understand why, how and under what circumstances the 
Government Pleader came to make this concession. If the judgment was based 
on & concession, which concession is on the face of it insupportable, then it would 
not be a decision binding upon us. 

Now, when we turn to a decision of the Madras High Court, it is clear that far 
from this concession being justified in law, the Madras High Court has taken the 
view in Reference under Stamp Act, s. 46 that even where the land revenue is to 
be paid direct by the lessee to the Government, the payment by the lessee would 
be of the rent and the stamp duty must be calculated not only upon the rent 
which the landlord actually receives in his hand but upon the shoke amount, viz., 
the rent which he receives and the amount which the lessee pays to the Govern- ` 
ment. Therefore, the decision of the Madras High Court, which is also on a stamp f 
reference and also of a full bench, is directly contrary to the judgment of this ; 
Court. But it will be noticed that the Bombay full bench was not construing 
any definition of “rent” given by statute but was applying the general principles 
of English law and was relying upon the definition of “rent” given by Woodfall 
in his well-known treatise of Landlord and Tenant. What we are concerned 
with here is to construe the definition of “rent” given in the statute itself, and on 
that construction the full bench decision is of no assistance and is not a binding 
authority upon us. When we again turn to the definition, it is clear that anything 
that is a consideration for the use or occupation of the land is rent except the 
rendering of nal services, and as we have already pointed out, it cannot be 

+ disputed in this case that the payment of local fund cess by the tenant to the 


1 (1888) LLR. 7 Mad. 183, F.P. 
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landlord was part of the consideration for the use and occupation of this land. 
If that is the true position, it seems to us that Mr. Palkhivala is right when he says 
that what the landlord was recovering even in that wider sense was not cess but 
rent, and if that rent was below the maximum laid down in s. 6(I), then it was 
lawful rent and there is nothing in the Tenancy Act which prevents the landlord 
from recovering rent lawfully reserved under the lease. 

Now, we would have proceeded, after having heard careful and elaborate 
arguments both by Mr. Palkhivala and thé Advocate General, to decide this 
question one way or the other. But the Advocate General has drawn our attention 
to the fact that in this petition the tenants are not represented. Mr. Palkhivala 
contends that as all that he seeks is a mandamus against the Collector, if we are 
satisfied that there is a statutory duty cast upon him we must issue the mandamus 
and no other party is entitled to be heard. Now, the matter is not so simple as that. 
The statutory duty of the Collector a i rovided there is a liability upon 
the tenants to pay the cess to the landlord, and the contention of the Vern- 
ment is that there is no such liability. Therefore, before we can proceed to issue 
a mandamus and indeed before we can prora to decide that there is any 
statutory duty upon the Collector to render assistance to the petitioner, we must 
be satisfied that there is a liability upon the tenant to pay this cess to the land- 
lord. It is only on et ay Ang that the further question as to the sta- 
tatory duty of the Collector will arise. It seems to us that we cannot impose 
this lability upon the tenants and requisition against them the coercive machinery 
of the State without hearing the tenants on the proper construction of s. 11 and 
upon their liability to pay this cess. We have set out as fully as possible the 
arguments advanced on both sides so that when the matter reaches hearing again, 
as we are proposing to adjourn it, it may‘not be necessary to rehearse all the 


ents over again. 

We think it is entirely necessary in this case that notices should be given to all the 
tenants who would be affected by this decision, and therefore we would adjourn 
this matter for a fortnight. On that day if the tenants appear we will hear their 
advocate. If none of the tenants appear, we will hear counsel on either side if 
they wish to supplement their arguments in any way. Otherwise we will proceed 
to give judgment, : 

Per Curam. This matter has now come up before us, having been adjourned 
on the last occasion to enable the tenants to appear if they were s0 advised The 
tenants have been served and no tenant is appearing to contend that there is no 
liability to pay the local cess. For the reasons głven in our judgment, we will, 
therefore, proceed to make the necessary order, and the order which we make is 
that the Collector will dispose of the application made by the petitioner for assistance 
in the light of this judgment according to law, bearing in mind the provisions 
of s. 87 of the Land Revenue Code. - 

The State to pay the costs of the petition. 


Order accordingly. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dieii. 
GANGADHARRAO NARAYANRAO MUZUMDAR v. THE STATE OF 
-- BOMBAY.* i 

Bombay Personal Inams}Abolition Act (Bom. XLII of 1958), Secs. (1X0) (d) (e), é, 6, 6, 7, 10, 17t 
—-Constitution of India, aris. 81(2), 3LA, 379, 368, Seventh Schedule; List I; entry 33, List II, 
entry 86, List III, entry 43—Bombay Land Revenus Code (Bom. V of 1879), Sec. 3(5)—Con- 
stitution (Firat Amendment) Act, 1951—Whether Bom. Act XLII of 1958 constituttonal— What 
constitutes “estate” within Bom. L. R. Code—Whother wnder art. 31A States can entingwish 
or acquire interest tn land—Person affected by legislation acquiring property whether can chal- 
lenge it on ground that acquisition nat for public purpose—State Legislature whether competent 
to enact Aot for acquisition of property without providing in it for compensation—Meaning of 
words, ‘subject to the provisions of entry 43 in List IIT,” in entry 86, List i—Whether provisional 

Parliament constituted under art. 879 competent to amend Constitution by enacting art, 31A. 
The Bombay Personal Inams Abolition Act, 1952, 1s constitutional and is, therefore, valid. 
Under art. SIA of the Constitution of India power is given to the State to extinguish or 


acquire any interest in any land. 


If there is any interest in land, whatever its nature, it would constitute “estate” within 
the meaning of the Bombey Land Revenue Code, 1879, and the whole object and intention 
of amending the Constitution [by art. 831A) was to provide for expropriation of interest in 


. land by the State. 

* Decided, July 6, 1954. Special Civil 
lication No. 898 of 1954 (with Special 
Applications Nos. 894 to 408, 405 to 

418, 426, 497, 428, 401, 452, 498, 534 to 587, 
608, 609, 617, 682, 689, 690, 1166, 846, and 
21 to 923 of 1954.) 

Fa aa a 

t 

2. Definitions.—({1) In this Act, unless there 
is anything repugnant in the subject or con- 
text, 


(e) “mamdar” means a holder of a personal 
Seay nat lage 
d) ‘‘tnam ” or “inam land” means a 


or a portion of a village or land, as the 
case may be, held by a person under a personal 


G personal ages tneana,.-- ; 
a grant of a village, on of a 
land or total or partial p vias 


exemption, fro 


(ti) a grant of or land revenue in- 
chiding anything payable as a cash allowance 
on the part of the State Government in respect 
of any right, privilege, or office and 
entered as I, D, IV or V in the 
reoords kept under the rules made under the 
Pensions Act, 1871. 


urt or any law for the time being in force, 
with effect and on the date,— 
(+) all personal inams be deemed to 


or under 


od, 
the provisions o this Act, all rig legally 
rubelsting on the sald date'in respect of 


shall be deemed to have been 
extinguished : 


Provided that in the case of a personal inam 
consisting of exemption from the payment of 
land revenue only, either wholly or in 
such exemption be deemed to have 


extinguished— 

(a) if the amount of such exemption is or 
exceeds Rs. 5,000, with effect from the Ist day 
of 1958, and 

@) all other cases, with effect from the 
Ist y of August 1055. - 

5. of inam village or inam land to 
payment of recemus and tinamdar and 
permanant holder to be occupant.—1) All nam 
villages or inam lands are and shall be liable 
to the payment of land revenue in accordance 
with the provisions of the Code and the rules 
made thereunder and the provisions of the 
Code and the rules relating to unalienated lands 
shall apply to such lands. 

(8) (0) Za namdar in respect of inam land 
in actual possession or in possession of a 
pemon holding from him other than an in- 
ferior holder, referred to clause (b) below, or 

(b) an inferior holder holding inam land on 
payment of annuel assessment only, shall. 
p y be Hable to the State Government 
or the payment of land revenue dus in 
of such beld by him and shall be 
to all the rights and shall be liable to all 
obligations in of such land as an occu- 
pant under’ the Code or tha tiles mada there. 
under or any other law for the time being in 


force. $ 

6. Com for abolition of cash al- 
lowance. o an contained 
in any law, 
oro but sub to the provisions of 
Act, a sum eq to seven times the amo 







~~ 


1984. 


GANGADHABRAO 0, STATE OF BOMBAY (A.0.J.) 


1068 


The two Hmitations upon the power of the State with regard to acquisition of property 
are to be found in art. 81(2) of the Constitution of India, and the limitation of public purpose 
is not a limitation which is outside the article but is within the ambit of that article itself. 


The State of Bikar v. Maharajadhiraja Sir Kameskwar Singh of Darbhanga; view taken of 


nallas, lakes, wells and tanks, and all canals, 


and water courses, and all standing and flow- 
water, all unbuilt site lands, all 
waste lands and all uncultivated lands (ex- 


cluding lands used for building or other non- 
prrposea) Whioli ape sittiate within 
e limits of any inam village or inam land 
in so far as any rights of any 


pemon-other than the Mnamdar mey: be esta- 
lished in ver the same and 


be, with all rights in or over the same or apper- 


in 
pro referred to section 7 shall be 
en to co tion in the manner pro- 
vided in the fo paragraphs, :— 
(a) within a of twelve months 


and amount of compensation claimed by 
him for the extinguishment of his right or 
Interest ; 


(b) the Collector shall hold a formal 
in 


any or interest in the property and that 
such op interest hae Bosh 
under section 7, he shall make an award in 
the manner prescribed in section 11 of the 
Land Aoq on Act, 1894, subject to the 
fo conditions, namely :— 
(i) if the p aa qarat oD. 1a. aeto, Or 
tivated but is le land the amount 


P ; 
E a a 


a tight of way or any indfvidual has any right 
of easement, the amount of co 

shall not exceed the amount of the annual 
asecasment leviable in the 


provide for the levy of such 


by the claimant ; 

(tti) if there are any trees or structures on 
the land, the emount of compensation ghall be 
the market value of such trees or structures, 
as the case may. 

lanation.—For the of this 
EA th “laos AR Al acan ahs 
value as estimated in accordance with the 
provisions df sub-section (1) of section 28 and 
section 24 of the Land on Act, 1894, 
in so far as the said ons may be appli- 


cable. 

(2) Every award made under sub-section 
(ivahsit hows tne tani Reet ete 
of the Land Acquisition Act, 1894, and the 
eee te. said Act shall, so far as may 

apply to the making of such award. 


ete., oiher rights in property. If 
ve be te oral 
Act as abo or modifying 


guy Ot hie Habe co oe nth eae 
and if compensation for such aboligon, ex- 
tinguishment or modification not been 
provided for in the provistons of this Act, 
such person may apply to the Collector for 
oompensetion. 

(2) The apploation under sub-section (1) 

be: miadi t9 the: Collesion ta the PEF 
oribed form within twelve months from the 
appointed date. The Collector shall, after 
ho a formal inquiry in the manner pro- 
M T a A noT peo 
ing the tion in the manner and 
according to the method provided for in sub- 
section (1) of section %8 and section 24 of the 
ar peal ahai lo fro the said award 

3) Ana m a 
Ss BE e S n praal i PT 

(4). The provisions of sootlona 10: to ‘10 
(bo A ra ao. e ta ay Da apply 
to the proceedings in respect of award or 
a as the case may be. 

6) Nothing in this section shall entitle 
any person to’compensation on the ground 
that any inam village or inam land which was 
wholly or partially exempt from the payment 
of land revenue has been under the provisions 
of this Act made ‘subject to the payment of 
full assessment in accordance with the pro- 
visions of the Code. , 

1 [1952] S.0.R. 889. E 
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art. 81(2) by Patanjali Sastri C. J. and Mr. Justice Das, followed ; view re art. 31(2) of 
Mr. Justioo Mahajan and Mr. Justice Chandrasekhara Atyar, not followed. t: 
Charanjit Lal v. Union of India}, referred to. 

The State Legislature was pompetent to enact the Bombay Personal Inams Abolition 
Act, 1952, with regard to acquisition of property even though that legislation did not pro- 
vide for compensation. f 

The words, ‘‘subjeot to the provisions of entry 42 in List ITI”, in Entry 88, List II, of the 
Seventh Schedule to the Constitution of India, mean no more than that any law made under 
Entry 88 by a State Legislature can be displaced or overridden by the Union Legislature 
making a law under Entry 42 of List II. ; 

State v. Heman Alreja* and The State of Bihar v. Makarajadhiraja Sir Kameskwar Singh 
of Darbhanga , referred to. 

A distinction must always be borne in mind between the competence of a Legislature and 
the violation or contravention of fundamental rights. If legislation is not competent, no fur- 
ther question arises. If legislation is competent, then the Court has got to consider whether 
it offends any of the provisions of the Constitution, particularly Part TI of the Constitution. 

The provisional Parliament constituted under art. 879 of the Constitution of India had 
power to amend the Constitution of India by incorporating in it art. 81A [by the Constitution 
(First Amendment) Act, 1951]. a 

State of Bihar v. Jkirki Mining Corporation.,* agreed with. 

Quaere : Whether an inamder whose land is held by his inferior holders can get compensa- 
tion under s. 17 of the Bombay Personal Inams Abolition Act, 1952, with regard to his re- 

` -yerslonary rights in the land. 


The facts appear in the judgment. 


. R, A. Jahagirdar, with V. M. Limaye and V. N. Lokur, for the petitioners. 
`- M. P. Amin, Advocate General, and G. N. Joshi, with Little & Co., for the 
respondents. 


Cuacna C. J. These are several petitions challenging the constitutionality 
of the Bombay Personal Inams Abolition Act, 1952, being Act XLII of 1958. The 
80 petitioners are inamdars of various inams and the exemption from land revenue 
in their case is below Rs. 5,000. In petition No. 404 of 1954 the exemption 
from land revenue in his case ex Rs. 5,000. Then there is one inferior 
holder who holds from the inamdar; that is petition No. 899; and in seven 
petitions Nos. 682, 846, 847, 921, 922 and 928 the petitioners are alienees from 
inamdars and they have purchased the right to receive land revenue from in- 
ferior holders. There is one petition No. 1166 where the namdar is the inamdar 
of wanta lands. 

Turning first to the Act which is challenged, it applies to inamdars, inam 

and personal inams, and we have the definition of an ‘“‘inamdar’” in s. 


3. 2(1)(c) which defines an inamdar as a holder of a inam and includes 
` any pao lawfully holding under or through him. village and inam land 
is defined as a village or a portion of a village or land, asthe case may be, held by 


a person under a personal inam; and ‘‘personal inam” is defined as a grant of 
a portion of a village, land or total or partial exemption from the payment 
of land revenue entered as personal inam in the alienation register kept under 
8. 58 of the Code, and also a grant of money or land revenue including anything 
peyeb’: as a cash allowance on the part of the State Government in respect of any 
rig SPE eee Oe ee eee eee ey EN ie 
records kept under the rules made under the Pensions Act, 1871. Section 4 ex- 
tinguishes all personal inams, and the proviso to that section lays down that if the 
amount of exemption from payment of land revenue exceeds Rs. 5,000, the 
eXemption from payment of land revenue shall be extinguished from A tl 
1958, and in all other cases from August 1,1955. Section.5 provides that all inam 
villages or inam lands shall be liable to the payment of land revenue in accordance 
with the provisions of the Land Revenue Code, and sub-s. (2) provides that 
an inamdar in respect of the inam land in his actual possession or ‘in possession 
*.* 1- (1950) 88 Bom. L.R. 490, 6.0. 8 [1952] S.C.R. 889, 906. 

2 fie51} 58 Bom. LR. 837. 4 Hoea AT Pat. 386, 
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of a person holding from him other than an inferior holder, referred to in cl. (b) 
below, or an inferior holder holding inam land on payment of annual assessment 
only, shall primarily be liable to the State Government for the payment of land 
revehue due in respect of such land held by him and shall be entitled to all the 
rights and shall be liable to all obligations in respect of such land as an occupant 
under the Code or the rules made thereunder or any other Jaw for the time being 
in force. The effect of this provision briefly is that where an inamdar or a person 
holding from him other than an inferior holder is in possession of the land, the 
inamdar becomes the occupant and becomes liable to pay land revenue direct 
to the State. Where there is ån inferior holder in possession, then he becomes 
an occupant and he becomes liable to pay the amount of land revenue direct to 
the State. Therefore, the position as between the inamdar and theinferior holder 
is that the inferior holder does not pay the land revenue to the superior holder 
but pays it to the State and his possession is protected and made permanent by 
i oe looked upon as an occupant within the of the d Revenue 
DEENA 6 provides for compensation for abolition of cash allowance. 
oe 7 deals with public roads situated in inam villages, and the section provides 
that these public roads, etc. shall vest in Government. What is made to vest in 
Government is also waste lands and all uncultivated lands; and the explanation 
to that section provides : 
i “For the purposes of this section, land shall be deemed to be uncultivated if it has not been 
cultivated for a continuous period of three years immediately before the appointed date.” 


Section 10 provides compensation to be paid to inamdars in respect of any right or 
interest in any property referred to in s. 7 and it lays down the mode of assessing 
the compensation. Section 17 gives the right to any person aggrieved by the 
provisions of the Act as abolishing, extinguishing or modifying any of his rights 
to or interest in property and if compensation for such abolition, extinguishment 
or modification has not been provided for in the provisions of the Act, to apply 
to the Collector for compensation. There is an i sub-section in thiz 
section which is sub-s. (5) which provides:  - 

j “Nothing in this section shall entitle any person to compensation on the ground that any 
inam village or inam land which was wholly or partially exempt from the payment of land revenue 
has been under the provisions of this Act made subject to the payment of full assessment in 
aocordance with the provisions of- the Code.” 


Now, there are three important aspects of this legislationon which emphasis has 
been placed by Mr. Jahagirdar. In the first place Mr. Jahagirdar says that no 
compensation whatever has been provided to the inamdar who loses his right to 
exemption from pa t of land revenue. He points out that although compen- 
sation is oro ‘or loss of cash allowance, the Legislature in its wisdom has not 

thought fit to give any compensation to an inamdar who loses his valuable 
tight of being exempted from payment of land revenue. The second aspect of 
the legislation to which attention is drawn is the position of the inamdar quas 
the inferior holder. Mr. Jabagirdar says that today the inamdar has reversionary 
rights in the land which is being held by the infetior holder, and apart from the 
, Jnamdar losing his right to receive land revenue from the inferior holder, he even 
loses his proprietory right in that land. The third aspect of the legisla- 
ion to which reference 1s made is that with regard to uncultivated lands the 
nly compensation that is provided is under s. 10 Batra is not to exceed three 







the assessment of the land. Having regard ee E of the legisla- 
Mr. J s submission is that this legislation i is clearly confiscatory 
ter. . Jahagirdar says that either it confiscates without giving any 


ensation at al, as in the case of exemption from land revenue, or, where it 
ay compensation, as in the case of uncultivated lands, the compensation 
is purely illusory. 

_ Now, the attack on the legislation is based substantially on three grounds. 
In the first place it is urged that no public purpose is or can be served by a legis- x 
lation of this character; ıt is then urged that no compensation is provided as re- 
quired by the law; and finally it is urged that the State Legislature did ftot have 
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the competence under the Constitution to put a legislation of this character upon 
the statute book, . i , 
Turning to the provisions of the Constitution, what is relied upon is art. 81(2). 
That article deals with the power of the State to take possession or acquire property, 
and two limitations are placed upon the power of the State under that article, and 
the two limitations are that the acquisition or taking possession of must be for 
a public purpose and that the State must either pay compensation or the law 
providing for acquisition must either fix the amount of compensation or specify 
the principles on which and the manner in which compensation is to be determined 
and given. The Constitution was subsequently amended and a very important 
article was incorporated, which is article 81A, and that provides : 7 
“Nothwithstanding ‘anything in the foregoing provisions of this Part, no law providing for 
the acquisition by the State of any estate or of any rights therein or for the extinguishment or 
modification of any such rights shall be desmed to be void on the ground that it is inconsistent 
with, or takes away or abridges any of the rights conferred by, any provisions of this Part.” 


In order that this article should apply, the law by the State must be re- 
served for the consideration of the President and must receive his assent. This 
Act conforming to this provision was reserved for the consideration of the President 
and the President has given his assent. So the condition having been satisfied, 
the question is whether article 8LA applies to the law under consideration. It 
will be noticed that article 81A has been enacted in the widest possible language. 
It gives to the State the power to acquire any estate or anyright in an estate and 
it also gives the State the power to extinguish or modify any rights in an estate, 
and if the State does so, then it is not open to the person affected by the legisla- 
tion to challenge it on the ground that any of his fundamental rights guaranteed 
under Part IN have been abridged or taken away. “Estate” has been defined in 
el. (2) of art. 81A and the definition of “estate” is that in relation to any local 
area it has to have the same meaning as that expression or its local equivalent 
has in the existing law relating to land tenures in force in that area, and shall 
also include any jagir, inam or muafi or other similar grant. It was contended 
both by Mr. J re and Mr. Patel—and we shall presently notice that argu- 
ment — that the lands which are being dealt with are not inams and therefore 
art. 81A has no application. But it will be immediately noticed that mam is 
only one of the estates referred to in cl. (2) of art. 81A. The estate contemplated 
by art. 8LA is a tenure or a right in property, which tenure or right is defined as 
estate under any local law dealing with land tenures; and when we turn to the 
Land Revenue e “estate” is defined in s. 8(5) as meaning any interest in lands 
and aggregate of such interests vested in a person or aggregate of persons capable 


_ of holding the same. Therefore, it is clear that under art. 8LA power is given tọ 


the State to extinguish or acquire any interest in any land and it would be futile 
to contend that the petitioners before us have no interest in the lands belonging 
to them which they have come to this Court to protect. The Land Revenue 
Code does not specify the nature or the character or kind of interest in land. 


- If there is any interest in land, whatever its nature, it would constitute “‘estate’’ 


within the meaning of the Bombay Land Revenue Code, and the whole object 
and intention of amending the Constitution was to provide for, if n we 
might use that expression, expropriation of interest in land by the State. ere- | 
fore in our opinion it is clear that art. 81A applies, and if that article applies, then { 
‘the legislation which falls under that article is not subject to a challenge on the | 

that it takes away or abridges the fundamental rights of those who are 
affected by that legislation. 

Zn this connection, Mr. Jahagirdar has argued that even if art. 81A. applies, 
it is open to the Court even so to consider whether the acquisition is for a public 
purpose. The argument is that public purpose does not form part of the provisions 
contained in art. 81(2) and what is saved by art. 81A is only the provisions of art, 
81(2). It is urged that public purpose is essential in the he era of the power 
‘of the State to acquire propery belonging to a citizen. Itis urgėd that it is not 
express|y made a part of the fundamental right under art. 81(2) because it is the 
‘very essence of what the American jurists considered to be the function of the 
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State by virtue of eminent domain to take possession of property belonging to a 
private citizen. It is contended that the State cannot exercise that function 
unless the exercise is for public purpose. 

Strong reliance is placed on the opinions expressed by the learned Judges of 
the Supreme Court in The State of Bihar v. Maharajadhiraja Sir Kameshwar Singh 
of Darbhanga.1 In that case what was challenged was the Bihar Land Reforms 

et of 1950) and a majority of the Supreme Court Bench consisting of 
Mr. Justice Mahajan, Mr. Justice Mukherjea and Mr. Justice Chandrasekhara Aiyar 
held that s. 4(b) and s. 28( f) were ulira vires of the Constitution. Section 4(b) 
gave power to the State to take away from the landlords arrears of rent, and 
8. 28( f ) provided a mode of computation of assessment to be paid to the landlords. 
The view of Mr. Justice Mahajan in which Mr. Justice Chandrasekhara Aiyar 
concurred was that as far as s. 4(b) was concerned no public purpose was served. 
by the State taking away the arrears of rent, and with regard to s. 28(f) the view 
of those learned Judges was that that section constituted a fraud upon the Con- 
stitution and in enacting that section the Legislature really had not exercised 
its legislative function. Mr. Justice Mukherjea concurred in holding that both 
the sections were void, but with regard to s. 4(b) his view was that it was bad on 
the same ground as s. 28( f), viz., that in enacting that section also the Legisla- 
ture had in reality not exercised its legislative function. Mr. Justice Mahajan 
says (p. 984): 

“The existence of a ‘public purpose’ is undoubtedly an implied condition of the exercise 
of compulsory powers of acquisition by the State, but the language of article 31(2) does aot 
expressly make it a condition precedent to acquisition.” 

Further on he says (p. 985) : ; 

“Public purpose is an essential ingredient in the very definition of the expression ‘eminent 

domain’ as given by Nichols and other constitutional writers, even though obligation to pay 
compensation is not a content of the definition but has been added to tt by judicial intepretation. 
The exercise of the power to acquire compulsorily is conditional on the existence of a public ' 
purpose and that being so, this condition is not an express provision of articole 81(2) but exists 
‘ obunde’ in the content of the power itself and that in fact is the assumption upon which this 
clause of the article proceeds.” 
Now before the Supreme Court what was urged on behalf of the State was that 
the legislation was saved by art. 81(4). The Bill which ultimately resulted in 
the Act was ding at the commencement of the Constitution in the Legislature 
of the State and it had received the assent of the President after it had been passed, 
and what was urged was that the law so assented to cannot be called in question 
in any Court on the ground that it contravened the provisions of cl. (2), and it 
is in this connection that Mr. Justice Mahajan took the view that public purpose 
was not a provision of cl. (2) and therefore notwithstanding the fact that the 
Jegislation fell under cl. (4) it was open to the chall that the acquisition was 
not for public purpose. Mr. Justice Chandrasekhara Aiyar agreed with the view 
of Mr. Justice jan. At p. 1018 the learned Judge says: 

“Tt is assumed, rightly, that the existence of a publio purpose is part and parcel of the law 
and is inherent in it. The existence of a public purpose is not a provision or condition imposed 
by Article 81(2) as a Hmitation on the exercise of the power of acquisition. Thecondition pres- 
oribed is only as regards compensation. i 
When we turn to the judgment of Mr. Justice Mukherjea, at p. 958, he sets out 
the view taken by Mr. Justice Mahajan, but his ultimate judgment is based on 
the assumption that (p. 958) : 

« ..cl. (4) of article 81 relates to everything that is provided for in clause (2) either in express 

terms or even impliedly and consequently the question of the existence of a public purpose does 
not oome within the purview of our enquiry in the present case.” 
Tt is difficult to accept Mr. Jahagirdar’s contention that impliedly Mr. Justice 
Mukherjea took the same view as Mr. Justice Mahajan, because in an earlier 
judgment Mr. Justice Mukherjea had clearly me eae a oi interpretation 
of art. 81: see Charanjit Lal v. Union of India." At p. 514 Mr. ustice Mukherjea, 
says this: i : 

1 [1952] 8.0.R. 889. . . 2 (1950) 8 Bom. LR. 499, s.b. 
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“...Article 81(2) of the Constitution prescribes a twofold limtt within which such superior 
right of the State should be exercised. One limitation imposed upon acquisition or taking 
possession of private property which is implied in the clause is that such taking must be for public 
purpose. The other condition is that no property can be taken, unless the law which authorises 
such appropriation contains a provision for payment of compensation in the manner laid down 
in the clause.” 


Nothing could be clearer than the view of this learned J udge that the two limita- 
tions upon the power of the State with regard to acquisition of property are to 
be found in art. 81(2) itself, and the limitation of publie p is not a Imitation 
which is outside the article but is within the ambit of that article itself. Both 
the learned Chief Justice Sastri and Mr. Justice Das took a view contrary to the 
view taken by Mr. Justice Mahajan as to the justiciability of the public purpose 
when the case fell under art. 81(4). At p. 902 the learned Chief Justice SAYS: 

“,..It is thus clear that s. 299(2) was intended to secure fulfilment of two conditions subject 
to which alone legislation authorising expropriation of private property should be lawfal, and it 
seems reasonable to conclude that article 81(2) was also intended to impose the same two condi- 
tions on legislation expropriating private property.” 

And at the end of this paragraph he says : 

“,Artiole 31(2) must therefore, be taken to provide for both the limitations in express 
terms.” 

Mr. Justice Das at p. 990 says : 

“...I am, therefore, clearly of opinion that the existence of a public purpose as a prerequisite 

to the exercise of the power of compulsory acquisition is an eesential and integral part of the 
‘provisions’ of clause (2).” 
And the learned Judge, one may say so with respect, advances strong and valid 
arguments as to why that view was the only possible view. It is, therefore, open 
to us to accept either the view given een to by the learned Chief Justice 
_ and Mr. Justice Das or the view taken by Mr. Justice Mahajan and Mr. Justice 
Chandrasekhara Aiyar. With respect, we are inclined to accept the view taken 
by the learned Chief Justice and Mr. Justice Das, suported as it is by the view of 
Mr. Justice Mukherjea in the earlier case. 

Therefore, it is a mght conferred by a provision of Part II embodied in art. 81(2) 
that the property of a person cannot be acquired by the State unless it is for a 
public purpose, and if that is a right guaranteed by Part IU, then it is open to 
the Legislature, if the legislation falls under art. 81A, to legislate with to 
acquisition of property and it is not open to the person affected by that legislation 
to challenge it on the ground that the acquisition is not for public purpose. In 
this view of the case it is unnecessary to consider whether in fact the legislation 
is for public purpose or not. But we might just state the arguments advanced 
by Mr. Jahagirdar on this point. What Mr. Jahagirdar says is that in depriving 
the inamdars of the exemption from land revenue all that the State has done is 
to add to the State revenue and he points out that it is clearly established both 
here and in America that the mere addition to State revenue cannot operate 
as a public purpose. It is not open to the State to take away the property of any 
person merely in order to contribute that property to the coffers of the State. As 
against this the Advocate General has contended that the object of this legislation 


is to bring about an equality before the law in respect of persons who held or pos- , 


sessed land and the object of the State was not to permit certain persons as occupants 
of the land not to contribute to the land revenue while others were compelled to 
do so. It may also be pointed out that one of the directives in the Constitution 
which is contained in art. 89 is that the operation of the economic system should 
not result in the concentration of wealth and means of production to the common 
detriment. If it is not open to the petitioners to challenge this legislation on 
the ground that it does not subserve public interest, it is even less open to them, 
if it falls under art. 81A, to challenge that the erian does not provide for 
compensation. Mr. Jahagirdar does not dispute the proposition that if we take 
-the view that the legislation is protected by art. 81A it is not open to him to con- 
tend that no compensation or no proper compensation is provided under that 
Act. It's not disputed and it cannot be disputed that as far as the right of inam- 
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dars to be exempted from payment of land revenue is concerned it has been taken 
away without any compensation whatsoever, and, as already pointed out, with 
regard to uncultivable land the only compensation given is a nominal compen- 
sation of three times the assessment. But what is urged with even greater bra 
by Mr. Jahagirdar is that in the case of alienees from inamdars the position is 
infinitely worse. He appears on behalf of six alienees who have purchased inam 
lands from the inamdars and in all these cases there are inferior holders and these 
alienees have paid substantial amounts for the purchase of the lands. In effect 
and in substance what these alienees have purchased is the right to receive land 
revenue from the inferior holders. They would not be entitled to any other right 
because the inferior holders are in possession. In their case, as a result of the 
present legislation, their rights have been completely extinguished without any 
compensation whatever. It is doubtful whether their case would fall under s. 17 
because at one time it was suggested that if.they are aggrieved they could apply 
to the Collector for com ation with regard to their rights. But it seems that 
sub-s. (5) of s. 17 would come in their way, because the only right in respect of 
which they could claim compensation is the right of exemption from payment 
of land revenue, and sub-s. (5) expressly provides : f 
‘ “Nothing in this section shall entitle any person to compensation on the ground that any 
inam village or inam land which was wholly or partially exempt from the payment of lend revenue 
has been under the provisions of this Act made subject to the payment of full assessment in 
accordance with the provisions of the Code.” 
The Advocate General is right when he says that it is a question of policy, and 
when a country is going through a revolution, it may happen that even innocent 
ple might suffer. It is for the State to consider whether some relief cannot 
given to these alienees who, we take it, purchased the lands bona fide in the 
hope and expectation that their investment would give them the return of exemp- 
tion from payment of land revenue, and the result of the legislation is that their 
investment is Oy lost and they are without the capital which they have 
sunk and even without the interest which they expected to earn on that capital 

With regard to the right to property of inamdars quae their inferior holders, that 
again, it is conceded, is extinguished without any compensation. But the Advocate 
General points out that the only right that an inamdar has when the inferior 
holder is in possession is to get land revenue from him and therefore no higher 
right is extinguished in this case than in the case where the inamdar himself is 
in ion. That is not strictly correct, because not only has an inamdar the 
right to receive land revenue from the inferior holder, but he also has certain re- 
versionary rights in the property. He is the owner of the property, he is the 
inamdar, and the inferior Pioli er holds under him or through him. The Advocate 
General says that it may be that with regard to these reversionary rights the 
inamdar may be able to get compensation under 's. 17 because these rights have 
not been expressly provided for under the Act. 

The next contention of Mr. Jahagirdar is that even assuming the legislation 
falls under art. 81A, we have to be satisfied that the Legislature was competent 
to put on the statute book this legislation. Now, we have pointed out ore 
that a distinction must always be borne in mind between the competence of a 

‘Legislature and the violation or contravention of fundamental rights. If legis- 
“ation is not competent, no further question arises. If legislation is competent, 
‘then the Court has got to consider whether it offends any of the provisions of 
the Constitution, particularly Part III’of the Constitution. Therefore, if in this 
case the legislation itself was incompetent, no question of considering art. 81 or 
art. BLA would arise. Mr. Jahagirdar’s contention is that a State Legislature is 
not competent to pass a confiscatory legislation. He says that the Constitution 
has only empowered the Legislature to pass laws for acquisition where compensa- 


tion is provided. In order to appreciate this ent we must turn to the three 
Schedules annexed to the Constitution. List I in the Seventh Schedule is the 
Union List and entry 88 deals with isition or requisitioning of property for 


the purposes of the Union. List I, which is the State List, contains entry 86 
shidh provides for acquisition or requisitioning of property, except for tħe pur- 
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of the Union, subject to the provisions of entry 42 of List III. Then there. 
1s the Concurrent List, List ID, and the entry in that list is entry 42 which deals 
with principles on which compensation for property acquired or requisitioned for 
the purposes of the Union or of a State or for any other public purpose is to. be 
- determined, and the form and the manner in which such compensation is to be: 
given. The argument advanced before us is that entry 86 expressly provides 
that that entry is subject to the provisions of entry 42 of List III and therefore 
in determining the competency of the State Legislature to legislate under List 
U we must import into the subject matter of entry 86 what is contained in entry 
. 42 of List II, and as entry 42 deals with principles of compensation entry 86 also 
places this limitation upon the competence of the Legislature to legislate with ER 
to acquisition or requisitioning of property that the Legislature must provide in 
the legislation compensation or principles of compensation. Now, we had occasion 
to consider this argument in State v. Heman Alreja', and at p. 855 we took the 
view that the expression ‘‘subject to pee tir of entry 42 of List II” was 
not intended to import any limitation with regard to public purpose, and we also 
held that the only limitation placed upon the State Legislature was that it could 
not legislate with regard to acquisition or requisitioning of pro for p 
which are purposes of the Union and that the other limitation was that the Union 
Parliament may legislate with regard to compensation and the form and the manner 
in which such compensation was to be given, notwithstanding the fact that laws 
with to acquisition or requisitioning for the purposes other than the pur- 
of the Union may be enacted by the State Legislature. This view has also 
‘ound favour with the learned Chief Justice of the Supreme Court in The Sime of 
Bikar v. Maharajadhtraja Sir Kameshwar Singh of Darbhanga. At p. 906 the 
learned Chief Justice dealt with the argument with regard to the expression 
‘subject to the provisions of entry 42 in List IL,” and this is what he says: 
“It was said that the words ‘subject tothe provisions of entry 42 in List DT must be taken 
to mean that the law-making power under entry 36 could only be exercised subject to the 
trro conditions as to public purpose and payment of compensation, both of which are referred 
to in entry 42. Those words, in my opinion, mean no more than that any law made under 
entry 86 by a State Legislature can be displaced or overridden by the Union Legislature mak- 
ing a law under entry 42 of List ITI.” 
We are, with respect, in agreement with the view taken by the learned ‘Chief 
Justice, and therefore in our opinion the Legislature was competent to enact the 
legislation with regard to acquisition of property even though that legislation did 
gett Saale for compensation. 

e third chall to the constitutionality of the Act which has been only 
mentioned by Mr. J irdar is that the amendment to the Constitution embodied 
in art. 81A was by the provisional Parliament constituted under art. 879 
and that the Constitution was not amended as provided by art. 868. Mr. Jahagir-: 
dar’s contention is that either the amendment 1s bad or such an amendment could 
only endure till the proper Parliament was elected under the Constitution, and 
once such Parliament was elected, it was for that Parliament to confirm the amend- 
ment enacted by the provisional Parliament. This very argument was advanced 
before the Patna High Court in State of Bikhar v. Jhirki Mining Corporation’ and , 
the Patna High Court rejected that contention. With respect, we are in agree- f 
ment with the view taken by the Patna High Court. } 

It has also been urged by Mr. Jahagirdar that the lands held by the petitioners | 
donot constitute inams and they arenot imam lands. It is clear from the petition ' 
that this contention is not put forward for the purpose of urging that the Act 
does not apply to the petitioners. It is put forward for the purpose of urging 
that the interest in land of the petitioners does not constitute an estate within the 
meaning of art. 831A. We have already pointed out that the expression ‘‘estate”’ 
is used in the widest significance in art. 81A, and whether the interest of the peti- 
tioners is inam or any other interest, it would still be covered by art.81A. But 
as it has been sought to be argued by Mr. J irdar that the petitioners are not 
inamdars and do not satisfy the definition of “inam” and ‘‘inamdar’’ contained 

1 (1951) 88 Bom. LR. 887. 2 [1958] ALR. Pat. 388. 
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in the Act, it would only be fair to him just to notice the argument advanced by 
him. What is by him is that the petitioners received grants of these lands 
either under the Peshwas or under the Muslim rulers of the State, but, says he, 
these grants came to an end in 1868 when there was a summary settlement. The 
history of the summary settlement is this. The British Government appointed 
what are known as Inam Commissioners to investigate into the titles of various 
people who claimed to be inamdars and to be exempt from payment of land re- 
venue. The task of the Commissioners was extremely laborious and only a few 
cases were decided. Then the Legislature passed two Acts, Nos. II and VII of 
1868, and the effect of these Acts was that inquiry by the Government into the 
titles of the inamdars was waived and the inamdars agreed to pay a certain nazrana 
and a certain portion of the land revenue. The Government agreed to treat 
the land of the inamdars as private pro which were heritable and alienable 
and conferred upon the land practically the indicia of ownership. The argument 
based by Mr. J i is that the result of the summary settlement was that 
the petitioners held the land under a contract with Government and the rights 
of the petitioners must be determined from the terms of the contract and not from 
the terms in any Act. In our opinion the ent is not tenable because what 
the summary settlement did was to recognise the title of the inamdars. The title 
of the inamdars existed prior to the summary settlement and although certain 
new terms may have been added as to the manner and mode in which land should 
be held, it would be fallacious to suggest that the title which the petitioners had 
was extinguished and a new title arose by reason of a contract between the peti- 
tioners and the Government. Even today the title of the petitioners is not the 
contract arrived at with Government in 1868. The title of the petitioners can 
and must be traced back to the original grant which they received and the Bombay 
Act when it refers to an inamdar refers to the. original title under which the person 
held the land. What Mr. Jahagirdar wants us to do is to wipe out completely 
the history previous to 1868 and to stop tracing his title beyond 1868. If the 
petitioners had no title at all prior to 1868, then no question of any contract with 
Government would have arisen. It is precisely in order to avoid a laborious 
inquiry, that Government recognised the title of the petitioners and certain 
higher rights were given to them under the summary pen nes 

Mr. Patel, who ap in petition No. 1166 for the petitioner who owns what 
are known as vanta lands, has taken up the same contention, and he Hi deg that 
as far as he is concerned his position is very different from the position of the other 
petitioners. Now, vanta tenure is a of tenure which is prevalent and under- 
stooa in the Bombay State and mainly m Gujarat, and this tenure would as much 
satisfy the definition of ‘‘estate’’ in art. BLA as the tenure on which lands sre held 
by the other petitioners. Therefore, as far as art. 81A is concerned, Mr. Patel 
has no answer to the PRLI of that article. But he also urges. although he 
too has not taken sA contention in the petition, that the Bombay Actcannot 
apply to vanta lands because these lands do not constitute inam lands. It is 

mted out that the history of this tenure has been considered by this Court in 

arharsingjt Ishvarsingst v. Secretary of State! and Mr. Justice Wadia and Mr. 
Mr. Justice Divatia have given us a historical background to the creation of this 
particular tenure in Gujarat. It seems that the owners originally were petty 
chiefs who owned no allegiance to the Rulers and who had Sree the land by 
force of arms, and when stability was restored to the State they kept a part of 
this land for themselves and handed over the rest to the Rulers. It is, therefore, 
urged that in the case of the petitioner owning vanta lands it could not be said 
that at any time there was a grant of land which would constitute him an inamdar, 
and according to Mr. Patel the basic assumption underlying the Bombay Act 
is that at some time there must be a grant of faa by the Ruler which w con- 
stitute him an inamdar. He says that as far as the petitioner is concerned there 
was'no alienation either of land or of revenue and his right and title to the land 
arises from the strong arm of his ancestor or ancestors. Mr. Justice Divatia 
himself has pointed out in the judgment at p. 172—and he was dealing with the 

1 (1940) 48 Bom. LR. 167. ° 
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case of the Thakors of Amod who owned land both of talukdari Mee and vanta 


tenure— . 


“It is.clear that' what the Thakors’ of Amod might have. ‘eujoyed in pre-Biitish ia tbey 
would not enjoy them under the British rule unless they were regranted to them after the bom- 
mencement of the British rule in 1817.’" _* À 


Therefore, the title even of this petitioner does no depend upon the original acy 


sition of this land but upon the ition by the 
his ancestors and expressly or im liedi 


itish Rulers of the e e "ot 


to him. Therefore in this case it would be incorrect to suggest that the title 
of the petitioner does not depend upon a grant. In the case of Mr. Jahagirdar’s 

clients the grant was by Rulers of this State prior to the advent of the British. In 
the case of Mr. Patel’s client, he was not in need of any grant becauge as we said 


before he relied on his own strength. But that. 
might of the British em 


could not withstand the 


ire and ultimately he had to depend upon his title for 


the grant made to him by the British Rulers. It may be pointed out—and it is 
not insignificant—that both in the case of Mr. Jahagirdar’s clients and in the case 
of Mr. Patel’s client they have both averred in the petitions that they are inamdars 
of the lands in question and therefore it has not only been suggested but expressly 
admitted that they are inamdars and the Act has application to them. It is 
precisely because the Act applies to them that they have come to this Court to 


challenge its constitutionality. 
In our opinion, therefore, the challenge to the Act fails and the petitions must 
dismissed. 


be 


With regard to costs, Mr. J 


ray aa appears for a large number of petitioners 


where the facts are more or less identical and the attack is also based on identical 
grounds. We think that the fairest order to make as far as Mr.’ ena aire 
clients are concerned is that in the first petition No. 898 he will pay costs quantified 
to all the other petitions ie costs will fixed at Rs. 80 
each. As regards Mr. Patel’s client, as the facts are different, he will pay the 


at Rs. 150 and with 
taxed costs. 


Petitions dismissed. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Disit. 
CHAMPRAJBHAI-HARSURBHAI v. THE STATE OF BOMBAY.* 


Bombay Merged Territories (Baroda Mulgiras Tenure Abolition) Act (Bom. XLV of 1953)—Oon- 
stitution of India, arts. 31(2), 31 4—Bombay Land Revenue Code (Bom. V of 1879), Sec. 3(8)— 


Whether Bom. Act XLV of 1958 cons 


r 


Applica No. 


“estate”? tn art. 314A hom to be 


titutional—Kepression 
construed—Eapression “the provisions of clause (2)"’ tn art 31(4) whether moans rights tes 
by art. 31(2)—Why public purposes not justiciable under art. 31A. 

The Bombay Merged Territories (Baroda Mulgiras Tenure Abolition) Act, 1988, ts consti 

, tutional and is, therefore, valid. 

A law may be applied to a particular local area and at the same time all its provisions may 
not be in force. But because certain provisions are not in force it cannot be said that the 
law as such is not in force in that local area. 

The whole object of Parliament when it amended the Constitution of Indin (by incorporat- 
ing art. 81A) was to give to the expression “estate” the widest meaning. Purllament was 
not concerned with the niceties of tenures or the question whether land was held by one 
person from a superior holder. The legislation with which the Parliament was dealing was 
in its very nature intended to be oonfisoatory, and when oonfiscatory legislation has to be 
brought within the ambit of the Constitution, there is no point in making fine distinctions 
between one tenure and another and one estate and another. 

< There is no substantial difference between the expression ‘‘the provisions of clause (8)” 
contained in art. 81(4) of the Constitution of India andthe rights conferred by art. 81(3). 

What the amendment to the Constitution of India [art. 31A] has done is to take dway 

from the purview of the judiclary the question whether a particular purpose for which 


è D July 37, 1954. 8 


122 of 1954 ( 


Civil Civil Applications Nos. 46% and 468° of 1964.) 
Special” 


ya t by the British Rulers of the land . 


} 


ee ee 


—~ 


| 


1954.] ` CHAMPRAJBHAI T. STATE OF BOMBAY (A.C...) 1078 


property is aoquired is pubHo purpose or not. It does not mean that the Legislature is left 
at large to acquire private property in order to benefit other private individuals. In doing 
what the amendment has done, Parliament has expressed its confidence in the good sense 
of the Legislature. It has prevented legislation which is obviously of a confiscatory nature 
from being assailed and attacked in Courts of law on the ground of the legislation not being 
for public purpose. But because publio purpose is not justiciable, it does not follow that 
the Legislature would legtslate and acquire property for a purpose which does not subserve 
the larger interest of society. : 

Gangadharrao v. State of Bombay! and Jhalamsing Dungarbhai v, State of Bombay,* 
referred to. 

The facts appear in the judgment. 
SpL.C. A. No. 122/54 


Purshottam Tricumdas, with S. P. Mehta, forthe petitioner. 
M. P. Amin, Advocate General, with Litile & Co., for the opponent, 


Spl. C. As. Nos. 462 and 468/54 


S. P. Mehta and Hemendra K. Shah, for the petitioners. 
M. P. Amin, Advocate General, with Little & Co., for the opponent. 


Cuacta C. J. This is a petition by the Mulgirasias of the Amreli district and by 
this petition they challenge the validity of Act XLV of 1958. In substance, the 
effect of the Act is to deprive the petitioners of their estate, to convert them into 
occupants within the meaning of the Land Revenue Code and to make them liable 
to pay land revenue. Now, the Act is challengéd on the same grounds that 
were urged in challenging the Bombay Personal Inams Abolition Act, 1958, in 
Gangadharrao v. State of Bombay? (Special Application No. 898 of 1954), 
and we have dealt at some length with the constitutional challenge, to that Act. 
The constitutional challenge is repeated by Mr. Purshottam, but he has 
that various considerations were not examined in that judgment and, therefore, 
he has sought to elaborate the argument which was in that application. 

Now, in the first place Mr. Purshottam has urged that it is erroneous to talk 
of a Mulgiras estate or tenure. He contends that the expression “Mulgires” is 
descriptive of status and not of an interest in land. He says that his clients’ 
ancestors were independent chieftains and they got ion of the lands not by 
any grant from the sovereign or from the State but by annexation and, therefore, 
they do not hold these lands from any superior holder. Therefore, a contention 
is put forward that art. 81A does not apply to the peculiar interest which the 
petitioners had in the lands which belonged to them. Now, a similar ent 
was advanced in Jhalamsing Dungarbhat v. State of Bombay‘ which dalieaged 
Act No. XLVII of 1958 which was for the p of abolishing matadari tenure. 
In this case also there cannot be the slightest doubt that the Legislature intended 
to abolish whatever interest the petitioners might have in their lands because 
not only does the Act refer to Mulgiras tenure but in the schedule annexed to 
the Act the Mulgiras villages in the District of Amreli are described and it is not 
disputed that the first six villages described in the schedule are the vi be- 
longing to the petitioners. Therefore, apart from the constitutionality of the Act 

d the competency of the Legislature, one fact is clear that the Legislature in- 

nded to do away with the particular interest in the lands which the petitioners’ 

ad, to reduce them to the same position as that of occupants under the Land 
venue Code and to compel them to pay land revenue. Therefore, we do not 
see much materiality in the contention that the ““Mulgiras estate”. is not a 
roper expression to apply to the interest which the petitioners had in their lands. 
ether ıt is a proper expression or not, whether it can be said of the petitioners 
that they have an estate, whether it can be said that they have a tenure, the 
fact remains—and that fact is sufficient—that the specific villages which the peti- 


1 (1954) 56 Bom. L. R. 1083. ae: 1954-56 Boni. L. H. 1002. , 

3 {194} Spi. Appl. No. 410 of 1984, 4 (1054) Spl. Appin. No. 419 of 1954, decl- 
decided by Chagla C.J, and Dixit Jon July ed by Chagla C. J., and Dixit J., on July 26, 
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tioners own and hold were sought to be affected by the legislation which is 
challenged. 

„It is urged by Mr. Purshottam that the ression “‘estate” in art. 81A does 
not apply to ey and every interest in land. e have had occasion to point out in 
Gang ao Narayanrao v. State of Bombay that the expression ‘“‘estate’” has the 
same meaning as that expression or its local equivalent has in the existing law relat- 
ing to land tenures in force in that area and we pointed out that under the Land 
Revenue Code ‘‘estate” is defined as any interest inland. Mr. Purshottam has 
attempted to argue that the Land Revenue Code has not been applied to these 
villages and, therefore, the meaning of the expression appearing in the Land Re- 
venue Code cannot be made applicable ta the interest which the petitioners have 
in the lands. We cannot accept that argument. It is not disputed that the 
Land{Revenue Code applies to the whole State of Bombay except the City of 
Bombay and the mere fact that certain provisions of the Land Revenue Code are 
not made applicable to „these villages does not deprive the Land Revenue Code 
either of its validity or of its o tion. A law may be applied to a particular 
local area and at the same time oll its provisions may not be in force. But because 
certain provisions are not in force one cannot say that the law as such is not in force 
in that local area. It would be erroneous to contend that the Land Revenue Code 
does not apply to these villages in Amreli. The Advocate General has pointed 
out that when the merger took place, the Land Revenue Code was made applicable 
to Baroda including this part of the Baroda State. In our opinion—an opinion which 
we have expressed in Gangadharrao’s case—the whole object of Parliament when 
it amended the Constitution was to give to the expression ‘‘estate” the widest 
meaning. Parliament was not concerned with the niceties of tenures or the 
question whether land was held by one person from a superior holder. The 
legislation with which the Parliament was dealing was in its very nature intend- 
ed to be confiscatory, and when confiscatory legislation has to be brought within 
the ambit of the Constitution, there is no point in making fine distinctions bet- 
ween one tenure and another and one estate and another. Therefore, we adhcre 
to the view that we took in Gangadharrao’s case with regard to the meaning of 
estate and in our opinion inasmuch as the petitioners had an interest in land 
within the meaning of the Land Revenue Code, it is an estate covered by art. 
81A. 

Mr. Purshottam has again attempted to e a point which we fully considered 
in the other application with regard to pabli purpose being still justiciable if 
art. 81A appli He has pointed out the distinction between aft. 81(4) and 
art. 81A and he says that whereas art. 81(¢) refers to the provisions of cl. (2) of 
art. 81, art. 81A refers to the rights conferred by any provisions of Part and 
therefore he says that although the decision of the Supreme Court on which we 
have relied may be correct as far as art. 81(4) is concerned, the reasoning of that: 
judgment would not apply when- we come to art. 81A. In our opinion, there is 
no substantial difference between the expression ‘‘the provisions of cl. (2)? and 
the rights conferred by that clause. Now, the distinction that Mr. Purshottam 
has sought to make is that compensation is a right to which a citizen is entitled on 
acquisition of his property, which right is safeguarded by art. 81(2), public purpose, 
according to Mr. Purshottam is a condition precedent to any legislation for 
acquisition of property and therefore, according to him, whereas the question of 
compensation may not be justiciable if art. 81A applies, public purpose would still / 
be justiciable, because it is not a right contemplated by art. 81A. In our opinion, 
that argument also is not tenable. There are two ways of looking at the same’ 
question. It may be said that public purpose and compensation are conditions 
aaron to any valid legislation with eri to ition of property. We 

to see why only public purpose is a condition p ent and not compensation. 
If one looks at the same matter from another point of view, it would be equally 
true to say that the fundamental rights guaranteed to a citizen ynder art. 81(2) 
are that his property cannot be taken away without compensation being given 
to him and without the property being acquired for a public purpose. Therefore, 
in one Sense public purpose and compensation are both rights guaranteed to a 
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citizen; in another sense they. are conditions precederit to the ‘validity of any 
legislation on the question of acquisition. In one sense the expression ‘‘condition 
precedent to legislation” is not a very precise expression because, as we have had 
occasion to point out, the competency of legislation is to be determined by the 
powers conferred upon the Legislature under the 7th Schedule, and the view which 
we took, and which is now confirmed. by the Supreme ‘Court, was that under entry 
86 of List II, the State islature had the competence to uire or requisition 
property even when no public purpose was subserved: But if it passed such a 
egislation which would be competent legislation it would be void because it would 
contravene the provisions of art. 81(2). Therefore, a competent legislation 
with regard to acquisition of property must respect the fundamental rights - 
teed to the citizen under art. 81(2) and the two fundamental rights are his right 
to receive compensation and his right not to have his private property taken away 
except for a public purpose. Mr. Purshottam has tried to t a very gruesome 
icture of the terrible results that might follow upon our interpretation that the 
Leilan is no longer bound to subserve public interest in acquiring property if 
that property falls under art. 81A. We see no such as envisaged by 
Mr. Purshottam. What the amendment to the Constitution done is to take 
away from the purview of the judiciary the question whėther a particular purpose 
for which property is aiaei is public purpose or not. It does not mean that 
the Legislature is left at large to acquire private property in order to benefit other 
private individuals. In doing what the amendment has done, Parliament has 
exoressed its confidence in the good sense of the Legislature. It has prevented 
legislation which, as we have already said, is obviously of a confiscatory nature 
from being assailed and attacked in Courts of law on the ground of the legislation 
not being for public purpose. ` But because PEE purpose is not justiciable, it 
does not follow that the Legislature would legislate and acquire pro for a 
purpose which does not subserve the larger interest of society. 2 ottam 
says that it is not always safe to trust Legislatures, that our mterpretation may 
result in oppression and in methods being adopted which are more known to dicta- 
torial countries than to democracies. edo not understand why it is a greater 
oppression to a citizen to have his property taken away without compensation 
than when his property is taken away for a purpose which is not a public purpose. 
To the ordinary man who is not interested in high principles of public life what 
is of more importance is that he should get a proper compensation for his property. 
If he receives proper conpensation, he is not interested as to what is done to that 
property. Mr. Purshottam thinks that the average citizen is more interested 
in seeing that his property is acquired for public purpose and not that he should 
receive proper compensation because admittedly—and even Mr. Purshottam 
concedes it—if art. 81A applies, the question of compenation isno longer justiciable. 
But if Parliament could take away from the Courts their jurisdiction to 
decide questions of compensation, it is difficult to understand why they could not 
equally take away the jurisdiction of the Courts to decide questions of public 
purpose. In ouropinicn, from the point of view of the ordinary citizen the question 
of compensation is much more important than the question of public purpose. 
Therefore, the challenge to this Act must also fail as the challenge both to the 
Personal Inams Abolition Act and to the Act dealing with the Matadari estates on 
e grounds which we have dealt with in Gangadharrao v. State of Bombay and 
halamsing Dungarbhat v. State of Bombay. 
The petition is dismissed with costs. The same order on the other petitions. 
Taxed costs in the first petition and Rs. 80 each in the rest. 


Petitions dismissed. 
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Before Mr. Justice Gajendragadkar aad Mr. Justice Chainant. 
PRITHVIRAJ CHUNILAL SAND v. HARI GANESH PARKHE.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LEVL of 1948), Sees. 89(2), 70, 85, 14, 20— 
Bombay Tenancy Act (Bom. XXIX of 1989)—Sus filed by landlord against tenant for pos- 
session filed before coming into operation in area of Act of -1989—Landlord alleging that tenancy 
terminated three years before filing of swit and clatung for three years mesne profits and future 

mesne profitse—Landlord’s claim decreed and comfirmed tn appeal filed before coming into opera- 
tion of Act of 1948—Application by tenant for declaration that ke was a protected tenani granted 
.by Mamlatdar—Landlord filing darkhast in execution of decreo—Whether civil Court has juris- 
diction to emecule decree. 

The plaintiff-landlord filed a suit against his tenant-defendant on October 16, 1946, alleg- 
ing that the defendant was in possesion of the lend for some years before the institution of 
the sult and that his tenancy had been duly terminated on April 15, 1942, or 1948. He 

. Claimed possession of the land and mesne profits for three years before the date of the suit 
and future mesne profits. The Bombay Tenancy Act, 1939, was extended to the area where’ 
the land was situated on November 8, 1946. On July 81, 1947, the trial Court deareed the 
plaintiff's suit. The defendant's appeal, which was filed before the Bombay Tenancy and 
Agricultural Lands Act, 1948, came into operacion, was dismissed on July 19, 1950. On 
August 2, 1950, the defendant applied to the Mamlatdar for a declaration that he was a 
protected tenant and that declaration was giver on November 1, 1050. On November 23, 
1050, the plaintiff filed a darkhast claiming to recover possession of the land from the defen- 
dant. The defendant contended that the ctvil Court had no jurisdiction to execute the decree, 
and that even if the civil Court was competent zo execute the decree, it could not do so, in 
view of the declaration given by the Mamlatder that the defendant was a protected tenant : — 

Held, that since the decree was passed in the suit which was filed before the Bombay 
Tenancy Act, 1980, was made applicable to the area where the land was situated, the civil 
Court had jurisdiction to execute the decree, 

3 that the plaintif's right to determine the terancy in favour of the defendant was validiy 
exercised by the plaintif before he instituted the suit, 

that the decree which was passed in his favour gave effect to this right, and 

that, therefore, -the right of the plaintiff and the legal proceedings in which that right was 
enforced were saved under s. 89{2) of the Bombay Tenancy and Agricultural Lands Act, 
1948, and the plaintiff was entitled to execute -he decree. 

Dhondi Tukaram v. Dadoo Piraji! and Rajesas Imamseab v. Harishchandra’, referred to. 


‘Ow October 16, 1946, one Hari (plaintiff) fled a suit against Prithviraj (defendant) 
claiming possession of certain land situated at mouje Rahate in Ahmednagar and 
mesne profits for three years before the date of suit and future mesne profits. 
The plaintiff alleged that the defendant was in possession of the land as his tenant 
for some years'before the institution of the euit and that his tenancy had been duly 
determined on April 18, 1942, or 1948. The Bombay Tenancy Act, 1989, (as 
amended by Bom. Act XXVI of 1946), wes made app licable to Ahmednagar on 
November 8, 1946. ` The trial Court decreed the plaintifi’s claim on July 81, 1947, 
in the following terms :— 

“The plaintiff do take pomession ofthe sult land from the defendant. The plaintiff do recover 
from the defendant Rs. 140 for the past meme profts, costs of this sult and future mesne income 
from the date of the institution of the sult to be fixed under Order 20, rule 12 C. P. ©.” 

The defendant filed an appeal. The appeal was filed before the coming into , 
operation of the Bombay Tenancy and ‘Agricultural Lands Act, 1948. The appeal,’ 
was dismissed on July 19, 1950, and the decree’of the trial Court was confirmed., > 


On August 2, 1950, the defendant made an application to the ‘Mamlatdar of 
Kopargaon that his name should be entered in respect of the land as a protected 
tenant. On November 1, 1950, the defendant’s name was entered as a protected 
tenant, 


* Decided, July 14, 1954. Letters Patent Civil J Senior Division, at 

No. 87 of 1951, from an order passed by în Darkhast No. 106 of 1950. 
Bavdekar J., in First A No. 827 of 1951, 1 Oa) 66 Bene tr aa 
against the of P. D. Sawarkar, 2 (1954) 56 Bom. L. R. 688, 


1954. Prirtivinas onuRiLAL v. Hafi Gdwksn (4.6.3.5 ior? 


On November 28, 1950, the plaintiff filed the present darkhast to recover pos- 
session of the land from the defendant. The defendant contended that as he was 
a protected tenant for man past he could not be evicted by the civil Court 
and that the plaintiff saul shill ai Gace LEUR from the Mamlatdar. The 
executing Court ordered execution to proceed under O. XXI, r. 85, of the Civil 
Procedure Code, 1908, observing as follows :— 

“I have stated that in Sudkya’s case (52 Bom. L. R. 128) their Lordships have held that s. 5(2) 
contains distinct words to indicate that the section is retrospective in operation. It lays down 
that even if a landlord may have obtained a decree for possession, the tenancy of his tenant cannot 
be deemed to have terminated unless and until it is proved that the tenant has done one or 
the other of the several acts mentioned in the section. One of the acts is the non-payment of 
the rent. The non-payment of the rent must be for particular years mentioned in s. 5(2)(a) and 
5(2}b). The suit'out of which the present darkhast has arisen was filed on October 16, 1946, 
and arrears of rent for the next preceding three years were claimed and awarded. That means 
that it was proved that the defendant had not paid the rent for the years 1948-44, 1944-45, 1945-48. 
This non-payment clearly falls within the provisions of's, 5(8)a). Although therefore s. 5(2) 
is retrospective in operation, the tenancy of the present judgment-debtor has terminated on 
account of the non-payment of rent for the period mentioned in a. 5(2)(a). If then the tenancy 
has legitimately terminated, then it follows that the plaintiff can execute the decree for posses- 
alon which he has obtained. . 

There is one more point which I should like to discuss. In our case the defendant has denied 
plaintiff's title as far beck as in 1941. On page 7 of the certified copy of judgment in our suit 
we find these observations: ‘The defendant after passing the rent note exh, 86 continued as 
plaintiff's tenant in subsequent years. In 1941, however, the defendant seems to have entertained 
selfish ideas and to have managed to get his name entered in place of the plaintiff's in the Record 
of Rights without pleintiff’s knowledge and behind his back.’ Thus plaintiff's title was denied 
long before the Bombey Tenancy Act XX XIX of 1989 as amended in 1946 came into operation. 
On page 127 of Sudkya’s case their Lordships observe: ‘It is obvious that when the appellant 
and the respondents other than respondent No..1 denied the title of the landlord, the landlord 
became entitled to terminate the tenancy’. Thus to all intents and purposes the judgment- 
debtor was oooupying the land as a trespasser. Even the suit was valued not as a suit between 
landlord and tenant but as & suit between an owner and trespasser. From the summary of the 
pleadings given in the judgment (exh. 21) it is seen that defendant did not challenge the valuation. 
Section 5(2) lays down that notwithstanding a decree of a Court, the tenancy of a protected 
tenant shall not be terminated. So the first ingredient is that there must be a tenant. In our 
case the tenancy terminated as soon as defendant got his name entered as owner. And that was 
long before 1946 as J have shown above. On pege 181 of Sudkya’s case their Lordships refer to 
a. 2A and observe that that section has no application to Sudkya’s case because the tenancy had 
terminated before respondent No.1 filed his suit. The tenancy in that case terminated on account 
of non-payment of rent and on account of denial of plaintiff's title. In our case also there is 
non-payment of rent and denial of plaintiff's title. Therefore the tenancy in our case also must 
be deemed to have terminated long before the plaintiff Aled his suit. 

In short therefore I hold that defendant’s tenancy having terminated in 1941 when he denied 
plaintiff's title or when defendant failed to pay rent for the three years next preceding 1946, 
Bee O ACTORA aaah EA Women ey TOENE AEDST AI DOEA Seared to TENET 
possession from the defendant.” 


The defendant peee to the High Court. The appeal was heard by Bavdekar 
J., who summarily i it on July 11, 1951. j 


The defendant appealed under the Letters Patent. - 


R. B. Kotwal, for the appellant. 
G. P. Murdeshwar, for the respondent, 


` GAJENDRAGADXAR J. This appeal arises in execution proceedings and it raises 
a very short question under the Tenancy Act. 

In Civil Suit No. 47 of 1946 a decree for eviction was passed i in fevour of the land- 
lord. The landlord had alleged that the tenant was in possession of the land for 
some years before the institution of this suit and that his tenancy had been duly 
determined on Apirl 15, 1942, or 1948. He, therefore, claimed possession of the 
property and mesne profits for three years before the date of suit and future mesne 
profits. The civil suif-was instituted on October 16, 1946. Theearlier Tenancy Act 
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of 1989 was extended to Ahm on November 8, 1946. On July 81, 1947, 
the trial Court decreed the landlord’s claim. The landlord was authorised to'take 

ossession of the land from the defendant and he was given a decree for Rs. 140 
fo mesne profits and an order for inquiry into the future mesne profits under 
O. Por 12, was also made. Against this decree the tenant preferred an appeal. 
The appeal was filed before the new Act of Tenancy of 1948, Act No. of 
1948, came into operation. The appeal failed and the decree of the trial Court 
was confirmed on July 19, 1950. It would ap that subsequent to the appeal 
Court’s decision the tenant applied to the Mariletdar on August 2, 1950, for a 
declaration that he was a protected tenant; and the Mamlatdar gave him that 
declaration on November 1, 1950. An entry was accordingly made in the Record 
of Rights showing the tenant to be the protected tenant. : November 28, 1950, 
the decree-holder filed the present darkhast claiming to recover possession of the 
land from the judgment-debtor. His claim was met on two grounds. That the 
civil Court no jurisdiction to execute the decree and that the only remed 
available to the decree-holder was to move the Mamlatdar in that behalf. It 
was also urged that the decree could not be executed in view of the declaration 
given by the Mamlatdar that the judgment-debtor was a protected tenant. The 
executing Court has rejected both the pleas and has ordered execution to proceed, 
under O. XXI, r. 85, of the Code of Civil Procedure. The se ee 
ferred an appeal agaiost this order; but his appea! was snmmarily dismissed by 
Bavdekar T It is this order which Mr. Kotwal seeks to challenge before vs on 
behalf of the judgment-debtor. ae 


From the dates which I have just mentioned, it would be apparent that the suit 
was filed before the earlier Tenancy Act of 1989 was made applicable to Ahmednagar 
where the suit was tried. It is true that under the provisions of the Tenancy Act, 
LXVII of 1948, the jurisdiction of the civil Court has been excluded as regards 
‘matters mentioned in's. 70 of the Act. The effect of ss. 70 and 85 of the Tenancy 
Act of 1948 is to confer exclusive jurisdiction on the Mamlatdar to determine 
the matters mentioned in s. 70 and to exclude the jurisdiction of the civil Courts 
to determine these points. The position under the earlier Act of 1989 was, however, 
substantially different in regard to the jurisdiction of the civil Courts, Mr. Kotwal 
has not seriously aame before us that since the decree was passed in a suit 
which was filed even before the earlier Act of 1989 was made applicable to the area, 
it could not be said that the civil Court had no jurisdiction to execute this decree. 
Mr. Kotwal, however has strenuously contended before us that even if the civil Court 
js competent to execute the decree, the civil Court will have to take judicial notice of 
the fact that the Mamlatdar has given a declaration to the judgment-debtor about. 
his status as a protected tenant and the effect of this declaration must be that 
the oivil Court would have to stay its hands and not direct possession of the 
property to be delivered to the decree-holder. In sup of this contention 

r. Kotwal has relied upon the provisions of s. 14 of the Tenancy Act, No. LXVII 
of 1943. This section provides for the manner in which and the circumstancesunder , 
which the tenancy can be determined and the provisions of this section apply notwith- { 
standing any agreement, usage, decree or order of a Court of law. According to 
Mr. Kotwal despite the decree which has been passed in favour of the decree-holder’ 
it is only in pursuance of the provisions of s. 14 that.the, tenancy of the judgment- 
debtor can validly be determined, and unless his tenancy is thus determined, i 
would not be open to a civil Court to execute the decree and evict the tenant. 
PIRS of this argument Mr. Kotwal has also referred to the provisions of s. 29 
of the Tenancy Act which lays down the procedure for taking possession of agricultu- 
rallands. In our opinion the execution of the decree against the judgment-debtor 
in the present proceedings cannot be resisted on these pleas. Section -89 of the 
Tenancy Act gives an answer to the pleas raised by the judgment-debtor. , Section 
89(2) lays down that $ 

“nothing in this Act...shall save as expressly provided in this Act, affect or be deemed to 
affect, : 

(i) „any right, title, interest, obligation or Hability already acquired, accrued, or incurred 
before the commencement of this Act, or 


as PÈĪTHVIRÁJ CHUNILAL v. HARI GanBsx (4.6.5.}—Gajendragadkar J. 1679 


— 


— 


(4) any legal proceeding or remedy in respect of any such right, title, interest, obligation 
or liability or anything done or suffered before the commencement of this Act, 
and any such proceedings shall be continued and disposed of as if this Act was not paseed.’’ 
It would be clear that the provisions of sub-s. (2) are intended to protect certain 
rights. rial are also intended to protect legal p i in ect of those 
rights, In the present case there can be no doubt that the dlosd had the right 
to determine the tenancy im favour of his tenant and that the said right had been 
validly exercised by him before he instituted his suit in 1946 against his tenant. 
The decree which was passed in his favour gave effect to this right, and by directing 
the defendant to pay past mesne profits the decree recognised the fact that the 
ssession of the endant was that ofa trespasser after the tenancyin his 
avour had been validly determined by the plaintiff. In other words the defendant 
was sued as a trespasser and a decree was passed against him on that basis. That 
explains why a decree for past mesne profits was passed against him and an inquiry 
into future mesne profits was ordered to be made. In our opinion under the pro- 
visions of s. 89(2) this right which had vested in the landlord and which has been 
recognised by a decree passed by a civil Court of competent jurisdiction has been 
expressly saved, and any of the provisions contained in the Tenancy Act of 1948 
cannot be pleaded against the enforcement of this right. It is perfectly true that 
it is only the legal proceedings which are already instituted that receive the protec- 
tion of this clause. In Dhondt Tukaram v. D Piraji, m and Mr. Justice 
Vyas had occasion to consider the effect of the provisions of as. 70 and 89 of the 
Bombay Tenancy and icultural Lands Act, 1948. Wehaveheld in thesaid case 
that under s. 89(2)(5)(#) 1t is only pending proceedings in respect of vested rights 
that are saved from the operation of the Act and that even in respect of vested 
rights which are saved, if a suit to enforce them is filed subsequent to the commence- 
ment of the Act, the provisions of the Act will apply. But in the present case, 
there can be no doubt that the legal proceeding to enforce his right was instituted 
by the landlord when he filed the present suit. AI further proceedings bétween 
the parties such as an appeal or an execution application are continuation of the 
suit and arise from the suit. Therefore, in our opinion, there can be no doubt 
that just as the vested right of the plaintiff to evict the defendant as a trespasser 
has been saved, so also the legal proce instituted by him in 1946 aresaved, 
under the provisions of s. 89(2). h> is 
Mr. Kotwal, however, contends that the right which the landlord seeks to enforce 
is not his original right to terminate the tenancy of the defendant and to evict 
him, but the right to execvte the decree which accrued to him on the pessing 
of the decree. Mr. Kotwal ingeniously contends that the original right oft termi- 
nating the tenancy and of evicting the defendant thereafter is now-merged in the 
decree and it is the decretal right which is being enforced and this decretal right 
is the right to execute the decree, In our opinion this is not a sound argument. 
The right which is sought to be enforced in the present proceeding is the right to 
evict a trespasser. That right was asserted in the suitand was recognised by the 
decree and is now being enforced in the execution of that decree. And itis 
exactly this kind of right and | proceeding instituted to enforce it that are 
saved by the provisions of s. 89(2) of the Tenancy Act of 1948. If this right and 
the proceeding in which it is enforced are protected under sub-s. (2) of s. 89, no 
contention can be raised against the enforcement of this right by reference to any 
of the provisions of the Tenancy Act. Nothing odan in this Act will affect 
the said right and the legal proceedings to enforce that right. If that be the true 
position, the declaration given by the Mamlatdar p ting to exercise: jurisdiction 
under s. 70 can create no difficulty in the way de the decree-holder; it must be 
remembered that the relationship of landlord and tenant between the plaintiff 


.and the defendant has been already determined and a decree has been passed 


inst the defendant on the basis that he was a trespasser. In such a case the 
tdar would have no authority to hold that the defendant is a protected 
tenant. The declaration granted by the Mamlatdar is, therefore, outside his juris- ° 


1 (1982) 55 Bom. L. R. 663, . ° 


1080 THE BOMBAY LAW REPORTER. fvou. tvi. 
diction and cannot affect the plaintiff’s right to evict the defendant. 

A similar question was raised before Mr. Justice Shah in Rajesab Imamsab v. 
Harischandra', and it appears that Mr. Justice Shah has taken the same view 
about the effect of the provisions of s. 89(2) as we have done. Since we hold that’ 
the right of the decree-holder and the legal proceeding in which that right is en- 
tred are saved under the provisions s. of 89(2), it is unnecessary to consider 
what the effect of s. 14 or of s. 29 would be in cases’ where the said sections 


apply. i . 
ihe result is the appeal fails and must be dismissed with costs. 
i ' i i Appeal dismissed. 


APPEAL FROM ORIGINAL CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Shah. 


MAZDA THEATRES, LIMITED v. GORDHANDAS TRIBHUVANDAS 
i MANGALDAS* 


Bombay High Court Rules (O. S), T. 241—Parties agreeing lo have clause in indenture of lease con- 
strued by High Court on originating smmeyons—Question for construction whether certain duty 
payable by one or the other party—M aintainability of originating summons under r. 241—Rvle, 
how to be construed. i _ 

Rule 241 of the Rules of the High Court of Bombey, 1950, must be very broadly and 
Uberally interpreted. The right contemplated by that rule is any right, and the whole 
object of that rule is to make a procedure available to parties which is both cheap and ex- 
peditious for determination of disputes as to construction of a written instrument, which 
dispute could be settled by the Court interpreting the instrument and determining what the 
rights of the parties are. 

Under a clause in an indenture of lease, executed in 1927, the lessees had undertaken the 
obligation to give a complimentary pass to the lessor in every show at the lessor’s cinema 
theatre. In 1950 by an amendment made to the Bombay Entertainments Duty Act, 1928, 
provision was made for the levy of entertainment duty on complimentary tlokets. The 
` lessees and the lessor agreed to have the aforesaid clause in the indenture of lease construed 
by the High Court by means of an originating summons and the question that arose for oon- - 
struction was whether the lessor was entitled to use the complimentary pass issued to him 
by the lessees free from the liability to pay entertainment duty. The Chamber Judge held 
thet he had no jurisdiction to maintain the originating summons by reason of the provisions 
of r. 241 of the Rules of the High Court of Bombay, 1980 :— 

Held, that r. 241 covered this case where the lessor and the lessees were disputing their 
mutual rights and the question of that right could be determined effectively and finally by 
the Court construing the relevant provision of the Jease and deciding what the rights of the 
parties were. 

Owe Gordbandas (defendant), by an indenture of lease dated November 21, 
1927, demised certain pieces of land with appurtenances thereto to one Rustonji. 
This Topert was subsequently assigned to Mazda Theatres, Limited (plaintiffs), 
and all e benefits under the indenture of lease became vested in the plaintiffs. 
Clause 2 (r) of the indenture of lease was in the following terms :— . 

“To give complimentary pass to the lessor and reserve one box for six seats for use of the 
lessor and his family and friends in every show on every day...” 

Under s. 8A of the Bombay Entertainments Duty Act, 1928, as amended by 
Bom. Act XXXVIII of 1950, it is provided that entertainment duty shall be 
levied on every complimentary ticket as if full payment’ had been made for the 
ticket. 7 

The ‘plaintiffs demanded payment of the entertainment duty leviable under | 
the Act from the defendant whenever he made use of the complimentary pass 
given to him by the plaintiffs relating to the Naaz Cinema owned by them on 


1 (logs 86 Bom. L. R. 688. No. 60/X of 1954: Suit No. 148 of 1954. 
* odded, dugwel 6, 1968 Q. C. J. Appeal 
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the demised premises. The defendant contended that under cl. 2(r) of the in- 
denture of lease he was entitled to a complimentary pass free of all charges in- 
e the payment of entertainment duty. The parties agreed that cl. 2(r) of 
the indenture of lease should be construed by the High Court and the plaintiffs 
to pay the costs of these proceedings. Acco ly on February 8, 1984, the 
plaintiffs took out an originating summons to determine the following question :— 
“Whether on a proper construction of clause 2(r) of the Indenture of Lease dated the 21st 
November 1927 the defendant is entitled to the use of the complimentary pass issued to him by 
the lessee free from the liability to pay entertainment duty.” f 
The summons came on for hearing before Coyajee J. who dismissed it on 
March 15, 1954, observing, in his judgment, as follows :— 


CoyasEE J. This suit is filed as an originating summons. At the hearing of 
this question before me I have drawn the attenion of counsel as to whether such 
a suit can come within the provisions of r. 284 of the High Court Rules. Mr 
appearing on behalf of the plaintiffs draws my attention that if it does not fall 
under r. 284 it does fall according to him under r. 241. In supportof that he has 
referred me to the case of Mason v. Schuppisser.! 


The question arises out of the construction according to the plaintiffs of cl. 2(c) 
of a certain indenture of lease whereby the lessee undertakes not only to pay 
and discharge all existing and future rates and other outgoings but he also mae ~ 
takes to furnish certain complimentary tickets to the lessor as set out in the 
agreement between the parties. It appears that now Government have levied 
entertainment tax on these complimentary tickets and according to the plaintiffs 
if they are bound to supply these tickets and refuse to do so in that case the de- 
fendant might attempt to forfeit the lease. In these circumstances it is argued 
that this is a question I should decide by construing this clause. It must be rem- 
embered that in an originating summons only directions are given and questions 
answered but there is no consequential relief given. As pointed out by me above 
clearly to my mind this question is not covered by r. 284 and I indicated that at 
the last hearing of this matter. Mr. then argues that it does fall under 
r. 241 which says that any person claiming to be tnterested under a deed, will or 
other written instrument may apply in chambers by originating summons for the 
determination of any question of construction arising under the instrument and fcr 
a declaration of the rights of the person interested. To my mind the last words 
are most important, namely, ‘declaration of the rights of the person interested.”’ 
It is not a question that the Court will answer namely whether under a particular 
construction of a contract there is or there is no liability on one party or the other 
under the contract. The object of this rule is that w there is a deed, will or 
other written instrument and a claims that certain rights arise and that 
he is entitled to a declaration, then that would fall under this rule. The case of 
Mason v. Schuppisser cited also clearly falls to my mind under r. 241. In that 
case a summons was taken out by the trustee in bankruptcy who claimed an 
interest under a contract of sale of certain real estate and he claimed to exercise 
the right of re-purchase conferred on the bankrupt and asked whether according 
to the true construction of the ment the plamtiff was entitled to re-purchase 
the property which involved the construction of the written document. The 
trustee was right in asking a declaration of a right vested in him to re-purchase the 

ropeity in certain circumstances and that clearly falls under r. 241. 

To my mind this rule is not meant for parties to come before Court and ask 
for. construction of ordinary commercial and other contracts and ask whether 
under a proper construction there is or there is no liability. Itis for their legal 
advisers to advise them whether there is or there is no legal liability. In these 
circumstances the originating summons to my mind is mis-conceived and must 
stand dismissed with costs. 

The plaintiffs appealed. 
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R. Mathalone and J. M. Thakore, for the appellants. 
- M.P. Laud, for the respondent. 


Cuacia C. J. This is an appeal apani a judgment. of Mr. Justice Coyajee 
by which he held that he had no jurisdiction to mamtain an originating summons 
by reason of the provisions of r. 241 of the High Court Rules. 

The plaintiffs, who took out the origina ing summons, are the lessees and what 
they wanted was the proper construction of cl. 2(r) of the indenture of lease dated 
November 21, 1927, and they took out the summons against the lessor, who is 
the defendant. The parties were. agreed on oe this clause construed by means 
of an originating summons and the plaintiffs agreed to pay the costs of the 
summons. The question that arose for construction was whether the defendant 
was entitled to use the complimentary pass issued to him by the lessees free from 
the liability to pay entertainment duty. Under cl. 2(r) the lessees had undertaken 
the obligation to give a complimentary to the lessor and reserve one box of 
six seats for the use of the lessor and his family and friends in every show on every 
day. Now, this obligation was a fairly light obligation till the Government 
decided to levy entertainment ove even on complimentary tickets. When the 
Entertainment Tax Act was amended and when the leasees became liable to pay 
entertainment tax on the complimentary tickets which they had to give to the 
lessor, the obligation became a very heavy one and therefore the lessees wanted 
it to be determined by the Court whether the entertainment duty had to be paid 
by the lessor or by the lessees. This is the question they wanted to be decided by 
the Court on an originating summons. 

Now, the rule in question is r. 241 and that provides :— 


. “Any person claiming to be interested under a deed, will, or written instrument, may appl 
dn Chambers by originating summons for the determination of any question of ctnstruction 
arising under the instrument, and for a declaration of the rights of the person interested” 
The only two conditions which are required are that there must be a written in- 
strument and what should be required to be done by the Court is the declaration 
‘of the rights of the person interested under the written instrument. In this case, 
there is a lease : undoubtedly ft is a written instrument, and what the plaintiffs 
seek is the declaration of their rights or the declaration of the rights of the defend- 
ant. The view that the learned Judge seems to have taken is that this rule does 
not apply when on a broad construction of a contract the question to be decided 
is whether there is or there is no liability on one party or the other under the 
contract. Now, with very great respect to the learned Judge, he seems to have 
overlooked the fact that, if you declare a right under.an instrument in favour of 
a party, it necessarily follows that there is a corresponding liability upon someone 
„else. If in this case the lessees have the right’ not to pay the entertainment duty 
on the complimentary tickets to be given to the defendant. obviously there is a 
pene upon the defendant to pay the entertainment duty. Conversely, if there 
is a right in the defendant to have the complimentary tickets without paying the 
entertainment duty, then there is an obligation or liability upon the plaintiffs 
to pay the entertainment duty. Therefore, it is not correct to say that what the 
plaintiffs wanted to determine was a declaration of liability. The learned Ju 
also seems to have been under the impression that contractual rights cannot be 
determined under r. 241. That again, with respect, is a misapprehension. Rule 
241 must be very broadly and liberally interpreted. The right contemplated by 
-that rule is any right, and the whole object of that rule is to make a procedure 
available to parties which is both cheap and expeditious for determination of 
disputes as to construction of a written Instrument, which dispute could be settled 
by the Court anh, Ree instrument and determining what the rights of the 
parties are. One would have thought that r. 241 was precisely intended to cover 
a case like this where a lessor and a lessee are disputing their mutual rights and 
the question of those rights can be determined effectively and finally by the Court 
* construing the relevant provision of the lease and deciding what the rights of ‘the 
ies are. It is perhaps not necessary to point out that our rule is based on the 
Finglish r. 1 of O. TIVA, and the view consistently taken by the English Courts 
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is that the word “instrument” used in the rule was meant to receive a wide con- 
struction and applied to any written dobument under which any right or liability, 
whether legal or equitable, existed ; and there are innumerable cases in the books 
where a lease has been construed and the rights of the lessor and the lessee deter- 
mined. We should like to point out that the learned Judge has not exercised the 
discretion conferred upon him under r. 242. If he had exercised the discretion, 
the matter might have been different and we would have been very loath to inter- 
fere with that discretion. The view taken by the learned Judge is that he had no 
jurisdiction to entertain this originating summons under r. 241. With respect, 
we think that the view is erroneous and therefore we must set aside the order 
passed by the learned at 

The result is, the ap will be allowed and the order of dismissal by 
the learned Judge is set aside. The originating summons is sent back for trial 
on merits. 

With regard to the costs of this appeal, Mr. Laud has argued that the plaintiffs 
agreed to pay the costs of this proceeding and that this appeal is part of the 
poe and the appeal has been rendered necessary because of the view taken 

y the learned Judge. Now, it is clear that the proceedings contemplated by the 
ies were the originating summons and not an ap ing from the originat- 
mg summons. As the parties had agreed to abide by the decision of the Court, 
an appeal could never have been contemplated by the parties. It is because the 
learned Judge took the view that the originating summons was not maintainable 
that this ap has become necessary. It appears clearly from the record that 
it was only the counsel for the plaintiffs who to siruri with the view taken 
by the learned Judge that the originating summons was not maintainable. Counsel 
for the defendant seems to have played more the part of a satisfied spectator than 
anything else. If both the parties had to have this matter tried by an 
Ne peace summons, it was equally the duty of the counsel for the defendant 
to have pointed out to the learned Judge that under r. 241 he had jurisdiction to 
try this originating summons. Under the circumstances, we think the fairest 
order to make will be that there will be no order as to costs of the appeal. 


Appeal allowed. 


Attorneys for appellant : Pereira Faxzalbhoy & Co. 
Attorneys for respondent : Thakordas & Madgavkar. 
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Before the How ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Distt and Mr. Justice Shah. 

THE STATE OF BOMBAY v. CHHAGANLAL GANGARAM LAVAR.* 
Bombay Land Revenue Code (Bom. V of. 1879), Secs. 211, 62,37, 60, 68, 78, 808t+—-Land Revenue 
Rules, 1921, 7. 37, Form F(1)tt—Government of India Act, 1985 [25 & 26 Geo. V, c. 43], Soc. 
17§—Constitution of India, art. 219—Grant by Deputy Collector under s. 62 of Code of lease of 
lands on old impartible tenure—Kabulayat executed by grantee in accordance with r. 37 of Land 
Reverus Rules in Form F(1}—Government modifying order of Deputy Collector under s. 311 
of Code and granting lands to grantee under new tenure—VaHdity of order of Goosrnmeni— 
Whether order making grant under s. 62 and kabulayat taken in pursuance of grant under 
T. 87 can be modified or cancelled under s. 211—Privy Council decisions—Supreme Court not 
taking different view from Privy Council—Whether decisions of Privy Council binging upon 

High Court—Opinions expressed by Prioy Council in such decisions whether also binding. 
Where a grent has been made under s. 62 of the Bombay Land Revenue Code, 1879, 


* Decided, July 15, 1954. Seoond 


211. Power o 
certain revenue O, to call for and exomine 
records and subordinais ; 


Survey and an Assistant Officer. 
H in any case, it shall to the State 
Government, or to such aforesaid, that 
so called 


auction, 
and to annex such conditions to the grant he 
may deem fit, before permission to occupy ts 
given under section 60. The price (if any) 


Pale for We land shail inalnde price of 
t right to all trees not specially 


and shall be recoverable as an arrear of land 
revenue, 

87. AL public roads etc., and all lands which 
are not the property of others, belong to ihe 
Oromn.—{1) All public roads, lanes, and paths, 
the bridges, ditches, dikes, and fences, on, 
or beside, the same, the bed of the sea and of 
harbours and creeks below h-water-mark, 


ns 
legally capable of hol szop 
aa ee persons may 
RETE i thee ee 
as may be otherwise provided in any law 
the time in force are and ‘are hereby 
declared to be, with all rights in or over the 
same, or appertaining thereto, the property 
of the Crown, and it shall be la for the 
Collector, subject to the orders of the Com- 
missioner, to oftbem in such manner 
as he may deem fit, or as may be authorired 


way, aad and all other rights of the pub 
Explanation.—. nf this section “high-water- 
mark’’ means the highest point reached by 
spring-tides at any baton of tho year. 


or of 


68. Occupant’, ts are condittonal.— 
An occupant is to the use and - 
tion of his lend for the od, if any, to w. 
his tenure is limited, or if the period Is 
ora settlement has been extended to 
the , land, A conditionally on the 
payment of amounts due on acoount of 


the land revenue for the same, according to 
provisions of this Act, or of any rules 
e under this Act, or of any other law, for. 
the time being in force, and on the fulfilment 
of any other terms or conditions lawfully an- 
nered. to- This: tenure 
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iano E bas essen ERTA E E r. 87 of the Land Revenue 
| Rules, 1921, the order making the grant and-the katuleyat can be modified or cancelled 


ners 211 of the Code. 


i Secretary of State v. Anant Nulkar!, followed. 


l 
Callister ce r e $5 peat A te 

at any time to grant on to 
any: person to y any Glade ae 
cupied land, for su and on such oon- 
ditions as he may, ject to rules made b 
the Provhicial ovemment in this 
prescribe, and in any such case the occupancy 
shall, whether a survey settlement has been 
extended to the land or not, be held only for, 
the period and subject to the condttions so 
presribed. 

TE. Occusancy to le transferable and heri- 
table. —An 
provisions cont in section 56, ‘and to 
any conditions lawfully annexed to the tenure, 
and save as otherwise prescribed by law, be 
deenled an heritable andi transferable property. 

-203. Appeal to He from any order 

a redeme officer to his rupertor-— the 
ace of any express provisions of this Act, 
or o:.ary law for the time in force to 
the contrary, an appeal shall He from any 
dectsion or order passed by a revenue officer 
under this Act or any other law for the time 
belng in force, to that officer’s immediate 
supe,ior, whether such decision or order may 
itself ‘have been on appeal from a 
subordinate offloer’s decision or order or not. 
aj „The relevant rule and Form run thus: 
‘Suroey numbers how to be disposed 


ay Any un led survey number not ~ 
ed for any p may, at the Collector's 
diserution be gran for agripultural, purposes 


to such person as the Collector deems fit, 
Ee pay oent of a pre fed: by the 
Colleutor, or without or may ey 
to public auction and sol niet oa ee 
firmailon to the highest bidder. 
in For In the case of such grants an ment 
in Form F shall ordinarily be taken from the 
rson intending to become the occupant. 
e |, When the land is ted on inalien- 
able tenure the clause ed in Form I shall 


Peto in Form, I(1), shall ordinarily be 
from the person intending to become the 


Sori declaration below the agreement 
be subsoribed by at least one E atabe 
witness and by tha patel and village accountant 
of the e in which the land ts situate. 
“nage and Orders under Bombay Actas, 


Anp B 

i , MEI aad ori) 

‘orm of agreement to by persons 
pear to become ee of land on 


|s 


tenure. 
To the Mamlatdar of 
‘T, A. B., paint in the 
uka, hereby accept the 


right of E the nad ended in 


Sambhaji Baloji v. Mamlatdar of Baramati’, distinguished and explained. 
Province of Bombay v. Hormusfi Manekji*, explained. 
i Parepa Virupakshapa Hundekar v. Secretary of State‘, Dattatraya v. Secretary of State, 


Survey No. in the village of in 
the taluka and I pray that 
my name be entered in the Government re- 
corae as toe ooonpant eo 

The said land been granted to me in 

from the day 
of 19 , subject to (1) the provisions 
of the Bombay Land Revenue e, 1879, and 
of the rules in force thereunder and to (2) the 
further condition that I, my heirs, assigns and 
legal representatives shall not at any time by 
partition, inheritance, lease, mo or other- 
wise howsoever transfer the sald land ex 
as a whole or allow an rion of it to 
cultivated, ased, or oooaniad by any other per- 
son so as to divide it. 

If I fail to orm any of the aforesaid con- 
ditions I be liable without prejudice to 
any other penalties that I may incur under the 
said Code, and the rules thereunder, to 
have the said land summarily forfelted by the 
Por aos and T al not be entitled oe 

on for an done or executed 
Vine in Teapeot of said land. 

* And I undertake to pay the Jand revenue 
from time to time lawfully due in respect of 
the ‘said land (or I undertake, whenever the 
State Government shall see fit to discontinue 
the exemption of the said land from payment 
of land revenye to pay such revenue as may be 
lawfully imposed m under the orders of 
the State Government or otherwise, as the case 
may be). : 


ated the day of 19 
Written by 
= - (Signed) A.B. 
We.declare that.A. 13., who has this 
agreement is to our personal know ihe 
t 


he representa bimáoiť to be; drid 

Fas affixed jas came in our prescnoce 
f ) C.D. 
@ )E.F. 

We declare that to the best of our knowledge 
and from the best information which we have 
been able after careful inquiry to obtain, the 
person who has passed this agreement is a fit 
pemon to beater teI by the Btats eons 
as responsible for the punctual pa to 
tho lanid:revenus fram tine to tinis dison tha 


above land. (Signed) G. HL. Patel. 
(Sigea Foley Meee 


[Bombay Rules and Orders under Ace ana 
Acts, Vol. I, p. 109.] 

* My en land Is sold tora ee 
of land revenue the agreement should end 
here, and the second endorsement may be 
omitted.—G. R. 4702/24-IIT of 12-8-81. 

1 (1988) 86 Bom. L. R. 242, P.o. 

2 952) 55 Bom. L. R. 281. 

3 947) 50 Bom. L. R. 534, P.C. 

4 (1891) P. J. 280. 
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Anant Nulkar v. Secretary of Staie', The Goot. of the Province of Bombay v. Hormas}i Manakfi', 
Government of Bombay v. Mathurdas Laljibhai, Government of Bomaby v. Albmedabad 
Sarangpur Mills Co., Lid.!, State of Bombay v. Kutubuddin Sarafuddin Munshi’ and Siate 
of Bombay v. Garasta Pralhatsing Vaghjibhal*, referred to. 

So long as the Supreme Court of India does not take a different view from the view taken 
by the Privy Council, the decisions of the Privy Council are still binding upon the High 
Court, and what is binding is not merely the point actally decided but an opinton 
by the Privy Counoll, which opinion is expressed after careful consideration of all the argu- 
ments and which is deliberately and advisedly given. aes 

Per Digi J.:—It is impHctt in the section [s. 211 of the Bombay Land Revenue Code, 
1879] that the revising authority must state or indicate the grounds or the reasons as to 
why the authority is disposed to modify, annul or reverse the order...When you have 
a section like s. 211, which puts limitations upon the exercise of a power and the revising 
ee ee eee I should have thought 
that it is no valid order at all. 


Taw Government of Bombay (defendant): in pursuance of their com to grow 
more food, granted certain lands which were lying fallow, in the village of Mukaraba 
in the Ahmedabad district, to one eee ae (plaintiff), free of assessment on a lease 
of three years—the icd of the lease g 1940 to 1943. On May 29, 1943, the 
plaintiff applied to ented to the Dieta Dietrict Deputy Collector of Viramgam to grant him a 
nent lease tnder the old tenure and on June 15, 1943, the Distriot Deputy Collector 
passed an order under s. 62 of the Bombay Land Revenue Code, 1879, making a grant 
of the lease on the old impartible tenure on the term mter alia of raising foodgre ins 
till the completion of the war. Aocoordingly, on July 21, 1943, the Mamlatdar gave 
a written permission to the plaintiff to occupy the lands, and on August 21, 1943, 
the plaintiff executed a kabulayat in accordance with r. 37 of the Bombay Land 
Revenue Rules, 1931, and Form F(1), under the Bombay Land Revenue Oode, 1879. 
On April 1, 1947, the Collector of Ahmedabad set aside the order sD aah by the District 
Deputy Collector on June 15, 1943. On appeal by the the Government 
set aside the order of the Collector on July 8, 1948, and Beided | to grant the lands 
to the plaintiff under the new tenure instead of the old tenure. 

On February 7, 1949, the plaintiff filed the present suit against the defendant for 
a declaration that the lands were in possession of the plaintiff by virtue of the contract 
dated August 21, 1943, made between him and the defendant, that the order dated 
July 8, 1943, was void against the plaintiff and for an injunction restraining the defen- 
dant from making any variation in the rights of the plaintiff in the suit lands. 

The trial Judge held that the order dated July 8, 1948, passed by the defendant 
was illegal, ultra vires and void and decreed the plaintiff's suit, observing, in his 
judgment, as follows :— 

“_..The Government is competent under s. 211 of the Bombay Land Revenue Code to 
modify, annul or reverse the order of the Prant officer but ft is not competent to modify, annul 
or reverse the terms of the agreement (kabwlayat exhs. 30-89), which has been legally concluded 
between the plaintiff and the Governmsnt and which has been acted up to by both the sides 
(otde exh. 27) as mentioned in the foregoing discussion. The rulings of the Government of Bombay 
v. Mathurdas Laljibhai (44 Bom. L. R. 405) and the Government of ths Province of Bombay v. The 
Ahmedabad Scarangpur Mills Co. Lid. (46 Bom. L. R. 418) support the said conclusion. The 
babulayat (exhs. 80-89) is taken in form No. F-(1) prescribed in r. 87 of the Land Revenue Rules. 


There ts no scope for the application of r. 889 of the said rules or the ruling of the Secretary of . 


State for India v. Anant Krisknajes Nulkar reported in 86 Bom. L. R. 242 in view of the fact 
that considering ss. 60-62 and 10 of the Bombay Land Revenue Code the Prant Offloer was 
quite competent to make the, order dated June 15, 1948, without the previous sanction of the 
Commissioner in respect of the suit survey numbers and that the agreement (babulayat exhs. 
80-89) was a legally completed agreement. The right of the plaintiff under the old tenure is 
that he can make a transfer of the suit lands en bloc by a mortgage eto. (vide exhs. 80-39) whereas 


fio) BOR: No 218, 5 (1088) L. P. A. No. 4 of 1982, decided 
No. 40 of 1988, decide d By ores ae Chaco i on July 2, 


ey 

nrep.) sesh A. A. No. 408 of 1950, enue oe 
141) 44 Bom. 1. R. 408 Bar and Vyas, JJ., on August 26, 
46 L. R. 418. 1988 (Unrep.). 
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under the new tenure he cannot do so. As stated above the rights of the plaintiff under the old 
tenure as per the agreement (exhs. 80-80) could not be modified by the Government by making 
the order dated July 8, 1948, purporting to change the old tenure into the new tenure without 
the consent of the plaintiff, as the agreement Is a legally concluded agreement between the plaintiff 
and the Government and both of them have acted up to the sald agreement, . 

On a the District Judge dismissed the a l and confirmed the decree of 
the trial Court, observing, in his judgment, as follows :— 

“The learned pleader for the appellant finding that the decisions of our own High Court 
were against him tried to distinguish the present case on the ground thet in the present case 
the grant is made under s, 62 of the Bombay Land Revenue Code, and while in a case reported in 
44 Bom. L. R. 405 the grant was made under s. 65 of the Bombay Land Revenue Code. I fail to ap- 
preciate this argument of the learned pleader for the appellant. I do not see any reason, why should 
there be made any distinction, when the grant is made under a. 62. The principle underlying 
the decision of our Bombay High Court is that as soon as a decision or an order or proceedings 
of an officer has resulted in a document embodying terms and conditions agreed to between the 
Government and the-oocupants, s. 211 will have no application. The principle underlying this 
decision is that the power under s. 211 can be used, where a matter rested merely in a decision 
or order or proceedings of a subordinate authority and had not superadded to it a grant by the 
Government or a contract between the Government and the occupant. As soon as a grant or 
contract ts made, legal obligations and incidents arise, which cannot be abrogated by the modi- 
fication, annulment or reversal of the decision, order, or proceedings on which the grant or con- 
tract may be based. I, therefore, find that no distinction oan be made when the grant is made 
under s. 62, and the case where the grant is made under s. 65 or 67 of the Bombay Land Revenue 
Code. The principle underlying both the cases is quite the same. In the present case, the 
matter did not rest merely on a decision or order or proceedings of a subordinate authority. 
In pursuance of an order a grant was made. It was a complete agreement. In my opinion in 
such circumstances, legal obligations and incident arise out of this completed grant or a contract 
and they cannot be abrogated by a modification, annulment or reversal ofthe decision or order 
or proceedings on which this grant or contract was based. This conclusion of mine gets e clear 
support from the decision of our own High Court. 

In a case the Government of Bombay v. Matkurdas Laljibhai, reported in 44 Bom. L. R. 405, 
it has been distinctly laid down that s. 211 of the Bombay Land Revenue Code, 1879, has no 
application to document embodying terms and conditions agreed to between the Government 
and an occupant. Same principle has been reiterated in a case of the Government of the Province 
of Bombay v. The Ahmedabad Sarangpur Mills Co., Lid. (46 Bom. L. R. 418). The only distinc- 
tion in the case is that the Collector had made an agreement not as a subordinate officer of the 
Comminsioner, but as agent for the Seoretary of State, but that followed from an unreported 
decision of Government of the Province of Bombay v. Hormasfi Manekji and 44 Bom. L. R. 405. 
Against that unreported decision, an appeal was filed in the Privy Council by the Province of 
Bombay. That decision is reported in 50 Bom. L. R. 524. The Privy Council has reversed 
that decision of the Bombay High Court on another ground. In that case, there were very 
material unauthorised alterations made by the respondent by demolitidn, reconstruction and 
extension of the unit assessment which was the subject matter of-the second agreement, had 
become useless and unenforceable. The subject of assessment was so altered that the agreement 
yas not capable of being applied to it. According to the order of the Governor in Council, even 
if tt impliedly treated the agreement as broken or cancelled, did no more than recognise the true 
position of the agreements in law, and was not wlira vires, the Governor in Council acting under 
s. 211 of the Bombay Land Revenue Code. The respondent being, therefore, unable to rely on 
the agreement, the whole basis of his suit had gone. It is clear by implication from this decision 
of the Privy Council that if the agreement had been in fact subsisting at the date of the order 
or resolution, contrary to the finding of their Lordships, the order or resolution of Governor in 
Council would have been tira vires. 1 

This Privy Council decision, therefore, in no way helpe the appellant’s contention. In the 
other case clted by the learned pleader for the appellant, viz., 86 Bom. L. R. 242, there was no 
doubt an order by the Collector granting the land. But tt does not appear clearly from that 
case whether the matter’ rested merely in an order or whether following it a grant or sanad was 
issued. At any rate, the question, whether the relevant part of s. 211 could operate when there 
was a document embodying a grant or contract, was not specifically raised. In that case, 
their Lordships of the Privy Council] have considered that aspect. In view of the olear dealsion 
of our Bombay High Court in 44 Bom. L. R. 408, the appellant’s contention cannot be accepted. 
I, therefore, hold that the learned trial Judge has rightly held that the Government had no , 
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authority to modify the agreement made with the respondent and the Government’s order-that 
the respondent should hold the suit lands not under the old tenure condttions but under the 
new tenure conditions was ultra vires and illegaL” - 


The defendant appealed. The appeal came on for hearing before Gajendragadkar 
and Vyas JJ., and their Lordships referred the following question to a full bench :— 
“Where a grant has been made under s. 62 of the Land Revenue Code and a kabulayat 
has been taken in pursuance of the said grant under rule 87 of the Land Revenué Rules, can the 
said grant and the kabulayat be modified or cancelled under s. 211 of the Land Revenue Code?’’ 


Gajendragadkar J. delivered the following referring judgment on April 6, 1954 :— 


QAJENDRAGADKAR J. This appeal raises the vexed question as to the scope and 
extent of the revisional powers vesting in the State Government and the revenue 
officers mentioned under s. 211 of the Revenue Code. This question arises in 


this way : 

The fant in suit was lying fallow for a number of years. In pursuance of the 
campaign of the State Government to grow more food, Government had decided to 
grant lands to cultivators in order to bring the said lands under cultivation. The 
land in suit was acoordingly given to the plaintiff on a lease of three years in the first 
instance. Thereafter the plaintiff applied to the Government to grant him the said 
land on s permanent lease under the old tenure and the Mamlatdar granted the ap- 
eae on March 21, 1943, and the plaintiff thereupon paid the rent fixed by the 

mlatdar to the Government. - In pursuance of this grant a contract was made 
and a kabulayat was executed by the plaintiff on August 21, 1943. The grant was 
made and the kabulayat was executed under the terme of the old tenure. Govern- 
ment came to learn the fact that the grant in the present case had been made on 
old tenure contrary to their policy to make such ts on terms of new tenure and: 
so on July 8, 1948, the final orders were passed by the Government whereby both 
the grant made by the Mamlatdar and the kabulayat executed by the plaintiff were 
cancelled by the Government purporting to act under s. 211 of the Land Revenue 
Code. Government was prepared to t this land to the plaintiff under the new 
tenure, but the plaintiff was not willing to accept the terms of the new tenure, 
and so he filed the present suit in which he olaimed a declaration that the order 
by the Government on July 28, 1948, was ultra vires, illegal and void and that he 
was entitled to remain in possession of the land under the grant made by the Mamlat- 
dar and the kabulayat executed by him. The State of Bombay disputed this claim 
and it was urged on behalf of the State that the Stete Government had ample authori- 
ty under their revisional jurisdiction under s. 211 of the Land Revenue Code to modify 
or set aside both the grant and the kabulayat and so the order impugned in the 
present suit was a valid order. The Courts below have rejected the contention of 
the State and have decreed the plaintiffs suit. That is how the State of Bombay 
has oome to this Court in second appeal, 

In coming to the conclusion that order of the Government in question is ulira 
vires, the Courts below have relied substantially n the decisions of this Courtin 
Government of Bombay v. Mathurdas Laljibhat*, and of Bombay v. Ahmeda- 
bad Sarangpur Mills Oo., Lid. Mr. Desai for the sppellant, however, contends 
that the point which arises for decision in the present appeal directly arose in State 
of Bombay v. Kutubuddin Sarafuddin Munshi? before Mr. Justice Bavdekar and - 
Mr. Justice Chainani and they have answered this point in favour of the State. 
Mr. Desai has also referred to a decision of Mr. Justice Bavdekar and my learned 
brother in State of Bombay v. Garasia Prabhusing Vaghjibhat,* where the same view 
hes been acoepted. Mr. Thakore concedes that the decisions in these two unreported 
judgments directly cover the point and are against his contention. He, however, 
pone out that the observations made in the judgment delivered by the learned 

ief justice in Sambhaji Baloji v. Mamlatdar of Baramati* and even the decisions in’ 

1 (1941) 44 Bom. L. R. 408. 4 (1958) 8. A. No 408 of 1950, decided by 
2 Mees PAL Ne de Bav and Vyas JJ., on August 26, 1953 
3 (1958) L. P. A. No. 4 of 1952, decided (Unrep.). 
by Bavdekar and Chatnani JJ., on July 24, 5 (1052) 55 Bom, L. R. 281. 
1955 (Unitp.). 
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the said case are inconsistent with the view taken in the two judgments 
on which Mr. Desai relies. He has, therefore, preased us this point to a 
larger Bench for final decision. s i 

It would be convenient if we trace very briefly the history of judicial decisions on 
the question as to the revisional powers vested in the Local Government under 8. 211 
of the Land Revenue Code. Seccion 211 confers upon the State Government and any 
revenue Officer specified in the -section authority. to call -for and examine the 
record of any inquiry or the proceedings of any.subordinate revenue offlcer for. the 
purpose of satisfying itealf or himself as the case may-be as to the leg ity or pro- 
priety of any decision or order passed and as to the regularity of the proceedings of 
such officer. Tt is not disputed thit if an order has been p used by a subordinate 
revenue offloer under any of the provisions of the Land Revenue Code or any decision 
recorded by him, it can be revised under 8.211. But the question as to whether the 
revisions] authority will extend even to a contract entered into between a citizen 
and a subordinate revenue officer, when the contract is the result of an order or 
decision of the revenue officer, has given rise to a sharp conflict of ju-licial opinion: 

In 1930 Chief Justice Beaumont and Mr. Justice Baker differed as to the interpre- 
tation of the provisions of s. 211 and the matter was refecred to Mr. Justice Black- 
well, who agreed with the view taken by Beaumont C. J. (Anant Nulkar v. Secretary 
of State’). In this cage the Collector had made a grant of land to Nulkar free from 
pa. t of oocupancy price and free of assessment till the land was b ought under 
cultivation. Subsequent to the order granting the land to Nulkar on those terms a 
kabulayat was signed by Nulkar who thereupon went into occupation and spent 
considerable money in developing the land. This ha ed on July 10, 1919. 
On December 6 1921, the Commissioner passed an o under s. 211 of the Code 
calling upon Nulkar to pay the ocoupancy price as at the date of the grant and also 
to pay land revenue for the land from that date. .This order was not complied with 
and in consequence the Assistant Collector forfeited the land for non-payment of 
ia price on August +9, 1922. In a suit filed by Nulkar the principal question 
whioh a-ose for decision was whether it was competent to the Commisrioner to modify 
the terms of.the kabulay st which had been passed by Nulkar after the Collector had 
decided to grant the land to Nulkaron certain terms. Chief Justice Beaumont and 
Mr. Justice Blackwell held that the ord>r passed by the Commissioner was ultra vires 
his jurisdiction under s. 211, whereas Mr. Justice Baker took the view that the said 
order was intra vires. Nulkar’s claim, therefore, succeeded in this Court. -o 

This matter was taken to Pricy Council by the Government and the decision of t’ is 
Court was reversed by the Privy Council (Secretary of State v. Anani Nulkar-). The 
Privy Counsil held that the original grant made by the Collector in favour of the gran- 
tee was itself subject to the condition that the grant would receive the sanction of 
the Commissioner and since no genctian had been obtained the grant made by thb 
Collector was invalid and conferred no title to the land upon the grantee. The 
& l could have been disposed of on this view alone. But Lord Alness who deliver- 

the judgment of the Board also proceeded to consider the nature and extent of 

the revisional powers under a. 211, bece use he added that their Lordships had formed 
a clear opinion on this contention and they did not hesitate to express that opicion. 
It appears from this part of the judgment that their Lordships entertaired no doubt 
that the Commissioner’s order fel! within the powers conferred upon him under 8. 211. 
In other words, the decision was based on both the: grounds, and according to this 
decision it was open to the Commissioner not only to modify or reverse the order 
passed by the Collector granting certain lands to the grantee, but even to set aside 
the kab:il iyat which had been executed by the grantee in prs ance to the original 
order of t. SS a al ee ; DAE i 

Th , in 1940, a similar question was raised for. the decision of this Court in T'he 
Government of the Province of Bombay v. Hormusji Manekji.2 In this case N. J. Wadia 
and Sen JJ. took the view that it was not open to the Government to modify the 
terms of a sanad if the sanad embodies certain terms and éonditions which arè already 

1 (1930) 38 Rom. L. R. 218. . by N. J. Wadia and Sen JJ., on August 8, 

2 (1933) 86 Bom. L. R. M2, P.O. a 1940 (Unrep.): : i 

3 (1940) L. P. A. No..40 of 1988, decided SET : 
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agreed to between the Government and the ocoupant. The learned Judges were dis- 
posed to distinguish the judgment of the Privy Council.in Nulkar’s. case on the 
that in the case before them they were not dealing with a sanad issued by the 

lector and so the principles laid down in the said case would not necess ily apply 
to the facts before them. This view was followed by Mr. Justice Divatia in Govern- 
ment of Bombay v. Mathurdas Laljib:at!. In the e i delivered by Mr. Justice 
Div \tia we do not find any disoussion as to the constr iction of 8. 211 of the Bombay 


Land Revenue Code. The learned Judge was content to rest his decision on the , 


unreported judgment, in the L:tters Patent Appeal to which I have already 
referred. The same view was taken by Beaumont O. J. end Rajadhyaksha J. in 
Coe a Bombay v. Ahmedobad Sarangpur Mills Uo., Ttd.® > > pe 
Incidentally it may be pointed out at this stage that t' e unreported judgmentin the 
said Letters Patent Appeal was succeasfu ly challenged by the Province of Bombay 
before the Privy Oouncil in Province of Bombay v. Hormusji Manekji?, The prinoi- 
pal poe on which the appeal succeeded was in regard to the construction of 8.4(b) 
of Bombay Revenue Jurisdiction Act, X of 1876, though incidentally the pro- 
visions of s. 211 of the Land Revenue Code have been considered and the observa- 
tions made in that behalf so far as they go are consistent with the view taken by the 
Privy Council in Nelkar’s case. ; 
Whilst this was the position of the judicial decision:, this point came to be considered 
by Mr. Justice Bavdekar and Mr. Justice Chainani in State of Bombay v. Kutubuddin. 
In this case the learned Judges had to deal with facta very similar to the facta be- 
fore us in the present appeal. An order was made under s. 62 of the Land Revenue 
Code and it was followed by a ksbulayat which was executed by the grantee under 
r. 87 of the Land Revenue Rules. The decision in this Letters Patent A l pro- 
ceeds substantially on two grounds. The learned Judges emphasised the that 
the proceedings of the subordinate revenue officers as distinguished. from their 
decisions and orders are specifically ma le the subject-matter of the revisional jurisdic- 
tion under s. 211, and acoording to them it would be difficult to accede to the argu- 
ment that the kabulayat which is passed by the grantee is not a part cf such proceed- 
ings. The proceedings begin with an application made by the tee; the applica- 
tion is followed by a grant and in tur: a kabulayat is executed y tho party the 
grantis made. All these matters are part and paroel of proceedingsand the pro ee lings 


a8 a whole are subject to the revisions] jurisdiction under s. 211. Besides, both the learn- 


ed Judges tock the view that though the observations made by the Privy Council in 
Nulkar’s case as to the scope and extent of the revisional powers under s. 211 may 
‘be technica ly obiter, they are binding on this Court and these observations are made 
with such emphasis that it would be difficult to ignore them on the iran Pua 
that it was not necessary to make them when the Privy Council themselves had found 
that the contract in question was initially invalid. Mr. Justice Bavdekar has, with 
respect, pointed out that he found it difficult to reconcile the.decisons in Government 


of Bombay v. Mathurdas Laljibjai and Government of Bombay v. Ahmedabad Sarang- 


Mills Co., Lid., with the clear and emphatio enunciation of law contained in the 
ivy Council judgment in Nulkar’s case. The same view has been taken by 
Mr. Justice Bavd and my learned brother in State of Bombay v. Garasia. 
After the decision in the Letters Patent A: L but before the decision in the 
Beoond Appeal, another judgment. has b-en d by this Court bearing on the 
same point. That is the decision of the learned Chi >f Justice and Mr. Justice ti 
in Sambhaji Baloji v. Mamlatdar of Baramati‘. The facta on which a writ was issued 
by this Court in Sambhaji’s case are substantially similar in so far as they are material 
for the purpose of decidi ing the extert of the revisions] powers under s. 211 of the 
Land Revenue Oode. Certain Government waste lands had been granted to'the 
petitioner on impartible tenure and an agreement in from F(I) asrequired un derr. 37 


-of the Bombay Land Revenue Rules was executed by the petitioner and it was 


‘acospted on behalf of the Government by the District Deputy Colector. .Thereafter 
the said grant and the said agreement were cancelled by the Government under 
s. 211, presumably on the ground that the grant had been obteined on false represen- 


L (10641) 44 Bom. L. R. 405. 8 (1947) 50 Bom. L. R. 524, P.O. 
2 ) 46 Bom. L R. 418. ' # (1052) 55 Bom. L. R. 281. 
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tations. When the grantee asked for a vee the Government, the question 
which arose for the decision of the Court was er the order cancelling the grant 
andthe agreement was without jurisdiction. ‘This is how the learned Chief Justice 
has himself posed the question. which arose for the decision of the Court: “The 
‘question is”, said the learned Chief Justice, . ; ons 
under the circumstances which we have referred to.” ‘ i 
The Court held that in a case like this where Government want to set aside or avoid 
a contract entered into on the ground of misrepreser tatior, the proper procedure is 
not to take action under s. 211, but to file a suit for avoiding the contract. It has 
also been dded by the learned Chief Justice who delivered the judgment of the Bench 
that apart from this sspect of the matter, even if it wasagsumed that it was open to 
the Government to take action under s. 211, the action which was taken against the 
petitioner was in gross violetion of therules of natural justice inasmuch as the peti- 
tioner was not even heard before the Government came to the conclusion that he had. 
made f.lae representations as 8 result of which the grant was made in his favovr. 
‘Though the decigion has thus beer put on two alternative grounds, it is urged before 
us by Mr. Thakore th it the ma nb sis of the decisio 1 wis ths che order was without 
jurisdiction. Ifs. 211 was held to authorise the cancellztion of the grant and the 
agreement, this Court would not have issued a writ even though in the opinirn of this 
Court a suit might have been a better remedy. That is how Mr. Thakore seeks to 
read this judgment. Ifs. 211 justified the order and in making this administrative 
or executive order it was not the right of the petitioner to beheard, then this Court 
would not have issued a writ ir favour of the petitioner. - A from thir aspect of 
the matter, when the learned Chief Justice considered the decisions bearing on the 
qve tion of the conc ‘xuction of s. 211 of the Land Revenue Code, he has made some ob- 
servations which cam\ot be easily reconciled with the view taken in the two wnreported 
judgments mentioned by us. The trend of the judgment does seem to indicate that 
the Bench waa disposed to egree with the view taken by. Mr. Justice N J. Wadia 
aid Mr. Justice Sen in Gow. of the Province of Bombay v. Hormusji Manekji, and 
fol'owed by Mr. Justice Divatia in Government of Bombay v. Mathurdas and by 
Beaumont C. J. and Rajadhayaksha J. in Government of Bombay v. Ahmedabad 
Sarangpur Mills. : zA 
This being the position of the relevant reported and unreported decisions to which 
our attertion has been invited, we think it is desirs ble that the decision of this 
question should be referred to a larger Bench. The Bench may decide the 
question ae to whether these different rulings are reconcil able, and if they come to the 
conclusion that they are rot reconcilable, they might authoritatively decide the ques- 
tion aa to the scope and ext: ıt of the revisional powers under s. 211 of the Land 
Revenue Code. It is undoubtedly a question of considerable publio importance and 
it arises very frequently between grantees of lard and the State Government when- 
ever the grants made by the revenue officers of the State are sought to berevised or 
cancelled by the revisional authorities under £. 211 of the Land Revenue Code. We 
would, therefore, refer to a full bench the following question :— f 
“Where a grant has been made under s. 62 of the Land Revenue Code and a kabulayat has 
been taken in pursuance of the said grant under r. 87 of the Land Revenue Rules, can the said 
and the kabulayat be modified or cancelled under s. 211 of the Land Revenue Code?” 
e would accordingly direct that the papers in this cage should be placed before the 
learned Ohief Justice to‘enable him to place this question for disposal before a larger 
Bench. ` 
The appeal was heard by a fail bench composed of Chagla O. J. and Dixit and Shah 
JJ. . 


V. 9. Dessi, Asistant Government Pleaser, for the State. 
B. G. Thakore, for the rescundent. - - 


Omaara O. J. Mr. Justice Gajendragadkar and Mr. Justice Vyas, while hearing 
a second appeal, have referred a certain question to this full bench and the queetion 
comes to be referred under the following circumstances. . ° 
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It appears that Government let out six lands bearing various survey numbers in 
‘the vi gs of Mukaraba to the plaintiff in the suit from which the second appeal 
arises. The lease was a temporary lease for three years and it was for the period 
1940'to: 1943.: On May 29, o 1043, the plaintiff applied to the Collector to grant hima 
permanent ocoupancy lease and on June 15, 1943, the District Daputy Collector 
passed an order making t of a lease on occupancy tenure with certain conditions 
- attached to that ae the conditions were that it was to be on the old impartible 

tenure on the term of raising foodgrains till the completion of the war and on certain 
other conditions with which we are not concerned. On July 21, 1943, the Mam- 
latdar gave a written permission to the plaintiff to occupy these lands and on tek 
21, 1943, the plaintiff executed a kabulayat-in acoordanoe with the rules and the 
under the Act. On April 1, 1947, the Collector set aside the order passed by tho 
District Deputy Collector on June 15, 1943, and the Government, exer ita 
revi-ional powers, set aside the order of the Collector, but modified the order of the 
, District Deputy Collector by that the plaintiff should hold the lands, not 
on the old, but the new tenure, the effect being that the lands which were alienable 
and transferable became unalienable without the previous sanction of Government. 
On Feb 7, 1949 the plaintiff filed a suit challe the order by Govern- 
ment on J 3 1948, as ultra vires, null and void. The trial Court decreed the 
laintiff's suit. In appeal, the learned District Judge dismissed the appeal and con- 
ed the deorde of o trial Court, and the State of Bombay then came to this Court 
in second appeal and in the second appeal the leerned Judges have raised the follow- 
ing question for consideration of the full bench :— 

_ “Where a grant has been made under s. 62 of the Land Revenue Code and a kabulayat 
has been taken in pursuance of the said grant under r. 87 of the Land Revenue Rules, can the 
said grant and the kabulayat be modifed or cancelled under s. 211 of the Land Revenue Code ?” 

In order to understand and appreciate this question and to come to a conclusion 
¿aB to what the proper answer to the question should be, it is necessary to look at the 
‘relevant. provisions of the Land Revenue Code. Section 37 of the Code provides 
that all lands wherever situated, whioh are not the property cf individuals or of aggre- 
-gates of persona legally capable of ho property, vest in Government and are the 

of Government, and that it be lawful for the Collector, subject to the 
orders of the Commissioner, to dispose of them in such manner as he may deem fit, 
T a8 may Po authorised by genera! rules sanctioned by the Government. Section 
60 provides that any person desirous of taking up unoccupied land which has nat 
been alienated must, previously to entering upon occupation, obtain the permission 
ip writing of the Mamlatdar, and this was the permisjon that was granted by the 
-Mamlstdar on July 21, 1943. Section 6? provides that it shaU be lawful for-the 
Collector. subject to such rules as may from time to time be made by the State Govern- 
_ment in this behalf, to require the payment of a price for unalienated land or to sell 
the same by auction, and to annex such conditions to the grant as he may deem fit, 
‘before permission to occupy is given under s. 860. Therefore, it is open to the Collector 
to fix the price and also to annex such conditions ashe thinks proper to the grant and 
it was in pursuance cf this power that the Collector attached certain conditions to 
the grant of the lands to the plaintiff by his order dated June 15, 1043. Then s. 68 
rovides that the rights of a occupant are conditional: either his tenure is of a 
period or, if the period is unlimited, the tenure is tual, but on condition) 
that he pays land revenue and fulfils the other terms la lly: annexed to his terure. 
There is a proviso to this s. 68, which is really enacted for greater caution ard contains 
the same provision of law as is already to be found in s. 62, and that proviso is that‘It 
wil not be unlawful for the Collector to grant permission to occupy unalienated land 
to any persor for such period and on such conditions as he may prescribe, and that 
` the occupancy shall only be held for the period and subject to the conditions pr- 
soribed by the Collector. Section 298 provides for apperls to higher revenue autho- 
rities from decisions of the subordinate revenue authorities. and under s. 21] the 
power of revision is conferred up -n the State Government and higher revenue officers 
and the revikional power is conferred for the satisfaction of the authorities concerned 
as tothe legality or propriety of any decision or order passed and as to theregulatity 
of theeproceedings of a revenue officer. Paragraph 3 of s. 211 provides that’ in the 
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exercise of the revisional power the authority can modify, annul or reverse the order 
or proceedings and may pass such order thereon as the authority.deems fit. : 

- Now, the contention of the State is thatthe order which was passed by the District 
Deputy Collector on June 15, 1943, was-.subject to its being revised under s. 211 and 
the Government has revised it under the power conferred: upon it by that section and 
it had every jurisdiction to do so and therefcre the order is velid and ~ On 
the other hand, it is the contention of the plaintiff that, as soon asa kabulny wt was 
entered into under the provisions of the rules framed under the Land Revenue Code, 
the result was a binding and concluded contract between the plaintiff and the State 
and that contract could not be unilaterally modified or changed by the Government. 
Tt is necessary at this stage to look at r» 37 of the rules framed under the Land Re- 
venue Code. That rule deals with how unoccupied survey numbers can be.disposed 
of and the rule lays down that they can be disposed of at the Collector’s discretion 
either upon payment of a price fixed by the Collector or without charge or may be 
put up to publio auction and sold subject to his confirmation to the highest bidder. 
Then sub-r.(2) says that in the case of such grants an agreement in Form F shall 
ordinarily be taken from the person intending to become the oooupant. Then when 
the ‘land is granted on inalienable tenure, the clause specified in Form I shall be 
added to the a ca and when the land is granted onimpartibletenure an agree- 
ment in Form F(J), and when it is also granted on inalienable tenure, an agreement 
in Form I(1), shall be taken from the person intending to become the occupant. 
Tn this case, as the grant was me on impartible tenure and not also on alienable 
tenure, een was executed in Form F(1) which is annexed to the rules; and 
when we turn to this form and also to the k vbulay t which is in identical terms, we 
find that the order passed by the District uty Collector is set out and the plaintiff 
states in this kabulayat that this land has granted to him in tuity from 

1, 1943, subject to the provisions of the Bombay Lond Rvenue and thé 
rules made thereunder and the farther condition that he. would not transfer the land 
except as a whole or allow any portior of it to be cultivated, used or oocupied by any 
other person so as to divide it. The plaintiff also agrees by this kabulayat that ifhe 
fails to perform any of the aforesaid conditions, he shall be liable, without prejudice 
to any other penalties that he may incur under the Code and the rules made there- 
under, to have the said land summarily forfeited by the Collector and that7he shall 
nòt be entitled to claim compensation for anything done or executed by him in Bey sa 
of the said land. He slso undertakes by t` is kabu'ayat to pay the land revenue from 
time to time lawfally due in respect of the said land. Now, what is urged by the 
plaintiff is that what the Government really did by ita order on July 8, 1948, was 
to incorporate into this contract a new condition and compel the plaintiff to abide 
by this condition although he had not agreed to it. In other words, it was an attempt 
at a unilateral inco tion of a new term into a contract entered into between 
the pdrtiea and upon by the plaintiff by his taking possession and carrying 
out the terms and conditi ns of the contract. The plaintiff says-that there is no 
ei actos in this case thet ha committed e. breach of any of the terms of the contract 

the case of the plaintiff is that the revisional . powers of Government cannot 
extend to violating the contractual rights of parties and crea a new contract for 
the party in lieu of the contract already entered into and to by Government 
itself. Now, in order to understand these rival contentions, we must first consider 

what is the extent and limit cf the revisional powers of Government under s. 211 
of the Code. The powers are obviously wide and ample end one cannot but hetp 
being impreased by the extent of the power conferred by the Legislature upon the 
Government and the higher authorities under the section. It is not aa if thereis no 
limitation upon the power of the State. The ambit of its power is to be found in the 
first paragraph of s. 211 itself. It is not any and every order that Government can 
revise or modify. It is only those orders which according to Government are 

or improper, becausa the power to revise only arises provided the Government 

i to satisfy iteelf-as to the lega'ity or propriety of a decision or the regularity 
of a ing of a scbordinate officer. But once the Government is satisfied 
either that the order is ee improper or the proceeding irregular, then Goven- 
Tent is given the power ei to modify, annul or reverse either the procegding or 
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the order and to pass any such order as it deems proper. Now, it is necessary to note 
in this case that the plaintiff has rot challenged the order of Government as having 
been improperly in the sanse of the order being arbitrary, capricious or mala 
fide. Itis kaniy necessary to state that, wide as the powers of Government are, 
cannot exercise those powers arbitrarily or capriciously or in the absence of 
faith. But the challenge of the plaintiff is confined to the jurisdiction of the State 
to pass an order under s, 211, we have to consider the contentions put before us 
from the limited point of view, and indeed it is that limited question that has been. 
referred to us by the divisional bench. 
. Is has been urged by Mr. Thakore—with some indignation—that Government, in 
modifying the terms of tenure solemnly granted to his client, has not even thought 
fit to state the reasons which led the Government to modify the order. Now, we 
should like to say this, that however theese powers might have bean exercised in the 
past, we do co Ne from our present democratic Government that they would exercise 
these very wide powers with a sense of respensibility and that they would try and 
see that no ip is caused in the exercise of those powers. ə also think it 
would be very advisable that, whenever Government passes an order uner s8. 211, it 
should communicate to the party ieved the reasons why they had thonght fit 
to interfere with the order of a gu inate revenue officer. In this case, the plaintiff 
is rightly nursing & grievance that his permanent sche ay fi rights, which he thought 
were beyond assail, had suddenly been interfered with and a new onerous term had | 
been added to that tenure without his knowing why the order of the District Deputy 
Oollector in his favour was interfered with ani modified by Government. But the | 
real question that har been agitated at the Bar before us has been whether sny dis- 
tinction can be made in princip'e between an order passed by the District Deputy | 
Collector under s. 62, which does not result in a kabulayat being passed by the party | 
in whose favour the grant is made, andan order which resulta in a labaa yit 
Mr. Thakore’s contention is that there is an important distinction in principle between 
the two cases : When there ir only an order, that order is clearly subject to revision 
under s. 211; but when an order results in a kabula: at, we enter the region of oon- 
tract, and a. 211 was not intended to interfere with the contractual rights of parties. 
In other words, the whole of Mr. Thakore’s submission har been that an order passed 
by the District Deputy Collector under sg. 62 ceases to be revisable as soon as a 
kabulay..t is executed in pursuance of that order. Now, if Mr. Thakore wasright in 
-his contention that the rights that he is asserting are.contractual righta, then Tn- 
doubtedly it seems to us that s. 211 was not intended to interfere with contractual 
righta. the plaintiff has contractual rights against the Government, then he and. 
Government are on the same footing as any two other litigants in the land, and ifthe 
Government wants to set aside the contract or to modify it in any way, it could only 
do so in the manner provided by the law of contract and the contractual righig would 
be adjudicated upon by a civil Ccurt tnd not by an administrative flat of Go ent 
under s. 211. Th re, the question to which we have to address ourselves is 
whether the rights of the plaintiff to occupy this land is a contractual right or is a 
right that arises out of statute. 
`. Now, when we look at the relevant provisions of the Code and of the rules, it seams 
‘to us clear that the kabulayat is nothing more than a part of the proceedings provided 
for by the Land Revenue Code and the rulee for the grant of veenmiont (Ana. 10-6 
n who app ies for it. It is equally clear to us that the title of the plaintiff to the 
[kad doponda upen the order passed under s. 62 and rot vpon the kabulayat whioh is 
executed in ce of that order. The kabulayat is nothing more & Mere 
formality which the law requires in order to give effect to the order passed by the 
authority under s. 62. Therefore, when a citizen asserta occupancy rights in relation. 
-to any land in the State, the rights which he asserts are statutory rights and not 
contractual rights ; and the obligations of Government towards the citizen in respect 
‘of an oocupancy tenure are not contractual obligations; but statutory obligations, 
step taken in the proceedings which ultimately led up to the execution of the 
‘Kabulayat was the result of statutory provisions and the various acta done by the 
“revenue officers were also done pursuant tc the aie conferred upon them’ by 
“statuta Itis, therefore, not proper to divorce the kabulayat from the rest of the pró- 
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ceedings and to attach to it a solemnity which the statute never intended it to have. 
It ic pertinent to note that in the kabutayat itself the plaintiff has gre. d thatthe land 
has been granted to him in perpetuity subject to the provisions of the Land Revenue 
Code and thee is no reason to suggest that the provisions of the Land Revenue Code 
would not include the provisions of s. 211. Therefore, in effect and in substanoe, 
by exeouting.this k .b Javat the plaintiff a; that he is liable to be disturbed in his 
tenure if the order of the District Daputy Collector was to be reversed or modified by 
Government under 8. 211. Itis true that this would make the tenure of any oocupart 
under the Land Revenue Code most insecure because it is rather extraordinary that 
there is no period of limitation prescribed for the exercise of the revisional powers of 
Government under s. 211. Therefore, the result may well be that after several 
years Government may interfere with a title or with titles and disturb the security 
of a tenure created a long time back. It is a matter for consideration whether the 
ialature should not at least impose a time-limit ux0n the exercise of revisional powers 
2#. 211, because if an improper or illegal order is made by a subordinate revenue 
officer, surely Government would have notice of it within a reasonable time. It is 
also a matter for consideration for the Government whether apart from any legis- 
lative provision they should not impose upon themselves some limitation of time in 
the exercise of their powers under s. 211. - ; 

But there is another and a more serious diffloulty in the way of the plaintiff when he 
contends that his rights are governed by a contract between him and Btate. Before 
the Government or the State oan be held tos contract, the law requires that the contract 
should be executed with a certain amount of formality. Under the Government of India 
Aot, the provision was to be found ins. 175 and under our Constitution similar provisions 
are to be found in art. 209. The contract has to be by the Governor when the State 
enters into a contract, and by the Preaident when the Union enters intc a contract. 
Now in this case, not only is the contract not in the form required by the Government 
of India Act or the Constitution, but it is not even executed by any one on behalf 
of the Government. The only executing authority is tho perty who executes this 
agreement as required by r.37. Another difficulty would arise if we were to acoede 
to the argument of the plaintiff. Finality would attach to an order under s. 62 as 
soon as the order takes the form of a kabulaytt. Therefore, however wrong and 
improper the order might be, the subordinate revenue officer by taking a step in 
conformity with the statute would put upon it a finality which would render the order 
unassailable under the revisional powers of Government under s. 211. It is olear 
that the statute could never have contemplated such a result. 7 

Tt is then urged by Mr. Thakore that the kvbul.vat was given by the Collector 
purruant to æ valid order and as an agent of Government, snd so long as the agency 
is not disputed and so long as the officer was acting within the eoope of the agency, 
the resulting kvhulay ıt cannot be challenged by Government. Now it is wrong to 
introduoe the principles of agency when considering the various functions to be 
ats by officere under the Land Revenue Code. These functions are not dis- 

by these officers as agente of Government. Thess functibns sre discharged 
by them as officers upon whom oertain obligations are imposed by statute and certain 
discretion is vested by statute. Therefore, in exercising thess functions, they are 
exercising statutory duties and not duties as agents for Government. To talk of 
agent and principal is, in our opinion, again introducing principles well understood. 
in the law of contract which have no application whatsoever when we are dealing 
with statutory rights and obligations. ` 


It is then by Mr. Thakore that it may be open to Government to set aside 
the order by the Dirt ey ee on June 15, 1943, but that it has no 
jurisdiction to interfere with the ka vat executed on August 21,1043. Now, there 


are two answers to this contention. In the first place, as already pointed out, æ 
k:ıbulavat is nothing more than a part of the proceedings required by the Code for the 
grant of Government land to a persor. who applies for it; and the other answer, 
which is equally fatal to the plaintiff's contention, is that if the order is set aside, the 
kabulaynt by itself confers no title upon tho plaintiff. The plaintiff's title, if we may 
‘repeat, is based upon the order passed by the District Deputy Collector on June 15, « 
1943, and not upon the kabulayat, which is merely the formal embodiment of that 
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order. It is clear that the kabulayat by itself does not give any better or higher right 
to the plaintiff than the order itself. Therefore, in our opinion, if an order pessed 
by.the Collector or the District Deputy Collector under s. 62 can be revised by Govern- 
ment under s. 211, the m re fact ofak vbulay .t having been executed in pursuance of 
that order does not make the order any the less revisable urder s. 211, nor does the 
execution of the kabiJayat impose upon the Government any limitation with regard 
to its powers under that section. As we shall presently point out, a pera 
in one case, there is no case decided by this Court where it has been held that the 
Government’s jurisdiction under s. 211 was curtailed or restricted by the execution 
of ə kib ıl ıyat by a person to whom land had been granted under s. 62. As far back 
as in 1891 (Parapa Virupasshapa Hundekar v. Secretary.of State!), Mr. Inverarity 


appearing for the aggrieved party, as Mr. Thakore is a ing before us, urged upon 
Mr. Justice Jardine and Mr. Justice Parsons that it would be a serious matter if these 
powers of revision were ured so as to discredit titles and long ion or 48 & means 


of breaking contracts between Government and the ryot. It does not appear clear 
from this judgment as to whetherin this case a kabulayat was executed or not, but 
very likely it was because Mr. Inverarity ha | relied on the fact that there was a con- 
tract between the ryot and the Governmert, and the brief answer given by the bench 
wes that the inconvenience of such mode of applying revisional powers is doubtless 
present to the mind of the officer and they did not think that the argument was con- 
clusive. Therefore, the mere possibility of a contract being broken and title and long 
possession being discredited was not sufficient to induce the Court, as far back as in 
1891, to put any limitation upon the revisional powers of Government under s. 211. 
The next decision to which reference may be made is Datiatraya v. Secretary of 
State’, In that case Sir Norman Kemp and Mr. Justice Murphy were considering 
a cass where price was paid for occupancy rights and the order of grant was subse- 
uently reversed by the Collector and it was urged befcre this bench thet the Daputy 
dcllector’s order may have been wrong, but he having made it and it having remained 
unchallenged for three years it was wrongful for the Collector to set it aside, and 
Mr. Justice Murphy at 1239 pointa out that this argument assumes a firality 
in the District Daputy ector’s order which it did not possess. Then we come to 
Nulkar’s case which ultimately reached the Privy Council, and the facts of that case 
are that land was granted to Capt. Nulkar free from ocoupancy charge and free from 
assessment until it was brought under cultivation. The asseesment of this land was 
more than Rs, 100 and Nulkar executed a k b layat—as in this case—in respect of 
this land and he actually gifted this land to his wife. The Commissioner held that the 
grant was invalid without his consent inasmuch as the assessment cf the land was 
more than Rs. 100 and he passed an order that Nulkar should be asked to pay the 
fall ocoupancy price and assessment from the date of the grant. Nulkar paid the 
assessment under protest, but refused to pey the occupancy price and thereupon ‘ 
Government passed an order of forfeiture. Nulkar chall the order of the 
Commissioner by snit. The matter first came before Sir John Beaumont, Chief 
Justice, and Mr. Justice Baker and the report of the decision is to be found in ane 
Nulkar v. Seoretary of State’. Sir John Beaumcnt took the view that the order waa” 
not in the form required under s. 211. The learned Chief Justice’s view was that the 
order really called upon Nulkar to pay a certain amount and that was not permissible / 
under £. 211. . Mr. Justice Baker took the view that the order was in proper form and 
was valid. In view of this difference of opinion, the matter was referred to Mr. 
Justice Blackwell, who concurred with the learned Chief Justice. The matter then 
went to the Privy Council and the desision of the Privy Council isreported in Secretary 
of State v. Anant Nulkar t In our opinion, that decision is conolusive of the matter. 
The view taken by the Privy Council was that the grant made by the Collector was 
bad because no sanction of the Commissioner was obtained, and «s the title of the 
plaintiff was based upon the order of the Collector. the title of the plaintiff disa; 
when it was found that the order itself was invalid. But their Lordships went on to 
express a clear opinion on another aspect of the case which had been fully ergued be- 
fore. them and that question was the jurisdiction of the Commissioner to modify 
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antul or reverse the order passed by the Collectar ; ‘and it is in this conneotion that ' 
at p. 245 their Lordships observed :— . ` 

+. “... The amplitude of the powers conferred on’ the’ Conio by that EOE E EE 
Now, the order of the Commissioner purported to modify the order of the Collestor. In their 
Lordships’ opinion, it effectively did so.” . 
They point ont that the Collector had given the first ndent Nulkar the lands- 
in suit on certain conditions. The Commissioner that the first respondent 
shoold continue to occupy the lands, but he varied the terms of occupation, and their 
ordships observed (p. 245) : 

If this bs not a modification of the Collector's order, thelr Lordships are at a low to 
apprehend the impòrt of what the Commissioner did. Their Lordships entertain no doubt that 
the Commissioner’s order fel] within the powers conferred upon him by a. 211. Accordingly, 
even if—contrary to their Lordships’ opinon =the Coleone ordes was:-valid, t'was competently 
modified by the order of the Commissioner.” 

Their Lordships conclude by saying (p: 245) : 

he ..their Lordships are of opinion that the respondents have failed to quality such’a title 
as would enable them gp maintain this sult: Co ehtne ilap ts ee fOe D aano eR 
in their Lordships’ opinion, fails.” 
Now, the complete parallel between Nulkar’s case and the case before us will be im- 
mediately noticeable. In Nulkar’s care, as is evident, a grant was given under cer- 
tain terms. Nulkar executed a kabu'ayat, went into possession and carried ont all 
the terma of the grant. Bu uentty, the Commissioner a’tered the grant by im- 
posing upon Nulkar onerous conditions as « condition of his being allowed to continue 
as an occupant and the Privy Council held that, although there was a kabulay..t and 
although in the sense in which Mr. Thakore contends there was an agreement between 
Nulkar and the Government that he should be al'owed to be ir ocoupancy in perpe- 
tyity on conditions laid down in the grant by the Collector, the agreement was varied 
and new terms were incorporated in that a t by the order of the Commissioner. 
Considering these facta, which are as steiling wath bef re us, the Privy neil 
held, after careful consideration, and went out of their way to express an opinion 
which was obiter, that the Commissioner had ample jurisdiction under s. 211 to make 
the order. It is true that this opinion of the Privy Council is obiter ; but so long 
as the Supreme Court does not take a different view from the view taken "by the Privy 
Council, the decisions of the Privy Council are sti'l binding upon us, anid when we say 
that the decisions of the Privy Council sre binding upon us, what is binding is 
not merely the point actually desided but’ an opinion expressed by the Privy Counoil, 
which opinion is expressed after careful consideration of al! the arguments and which 
r deliberately and advisedly given. No opinion could be more well-considered by 

the Privy Council than this one, because they say that they did not hesite te to express 
the opinion because they have formed a clear opinion on the subject. g 
` The above case came to be considered by Mr. Justice N. J. Wadia and Mr. Justice 
Sen in The Gort. of the Province of Bombay v. Hormuaji Manekji'. Now, that was a 
vase where a contract was executed by the Collector on behalf of the Secretary of 
State under s. 68 of the Land Revenue Orde and that contract was sought to be 
interfered with by Government p Sion to exercise its powers under 3. 211, and 
the learned Judges point out thatin Na case there was no agreement between the 
\ bocupant on the one hand and the Collector actirg on behalf of the Secretary of State 
bn the other, but as in the case before them the agreement was in the manner re- 
quired by 8. 175 of the Government of India Act and as the Collector was discherging, 
not the statutory duties, nat was acting as the agent of the Secretary of State, the 
matter must be regulated by the contractual rights of the parties and Government 
had no juriediction to in with those contractual rights under ^. 211. Thare- 
Tore, this case clearly makes a distinction between a kabulayat executed by an 

t and a formal contract entered into by the Collector acting on behalf of the 

Secretary of State or on behalf of the Government. Therefore, this case really 
supporta the contention of the Government before us that a kabulsyat does not stand 


1 (1940) L. P. A. No. 40 of 1988, decided 1940 (Unrep.). 
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on the. same footing as a formal agreement executed by Government through ite: 
accredited agent under s. 175 of the Government of India Act or art. 299 of the. 
Constitution. Now, this matter also went before the Privy Oounoil. It may be 
pointed out that in this case three agreements were in question—one of 1906, the other 
of 1915 and the third of 1924—and these three agreements were considered by the 
Privy Council when the matter went before them and the decision of the Privy Council- 
will be found in Province of Bombay v. Hormusji Manekji+. The Privy Oouncil 
took the view that the agreement of 1906 was superseded by the agreement of 1915 
and the agreement of 1924 was void, and therefore the only agreement that hed to 
be considered was the ent of 1915. With regurd to the 1915 a ent,.the 
view of the Privy Gounell was that the occupant, by his unsuthorised alterations and 
extensions in 1920 and subsequent years, had so altered the subject-metter of the 1915 
_ agreement that it had become useless and unenforceable, and in view of this finding, 
it became unnecessary to consider whether the order passed by the Government in 
1930 under s. 211 was valid or not. But at p. 530 their Lordships say this:— - 
“Having formed this view, their Lordships are olearly of opinion that the order, or resolution , 
of the Governor in Council dated April 11, 1930, ever if it impledly treated the agreements as 
broken or cancelled, did no more than recognise the true position of the Myreements in law, and 
was not ultra vires of the Governor in Council, acting under a. 211 of the Code.” 
Mr. D2eai wants to rely on this statemant for contending that even in the case of a 
formal agreement executed by the Collector on behalf of the Secretary of State the 
Privy Council observed that Government can interfere with it under s. 211. We 
refuse to,read this statement cf the Privy Council as implying what Mr. Desai 
suggests it does imply. A! that the Privy Council say is that the order did not in 
any way interfere with the agreements, but merely treated the agreements as broken. 
or cancelled ard merely took notice of the true position of these agreements in law, 
and it is only in that limited sense that the Privy Council says that the order of the 
Governor in Council under s. 211 was not wlira vires. The Privy Council has not 
expressed any opinion as to what the position would have bean if this order of the 
Govdenor under s. 211 had in any way modified or interfered with a formal agreement 
when that agreement was not bro or cancelled. This Letters Petent Appeal 
No. 40 of 1938 was followed by a decision of Mr. Justice Divatis in Government 
of Bombay v. Mathurdis Laljibhas*. This was also a case where a sanad was issued 
under s. 65 and Mr. Justice Divatia says that s. 211 does not apply to documenta 
embodying terms and conditions to between Government and the occupant, 
and he cites the Letters Patent Appeal and follows it. 
” Then we have rather an instructive oase in Government of Bombay v. Ahmedabad 
Sarangpur Mills Oo., [4d?. Sir John Beaumont and Mr. Justice Rajadhyaksha were 
in that case considering an agreement made by a Collector as agent for the Secretary 
of State and the question arose whether the Commissioner could under s. 211 cancel 
such an agreement ; and Sir John Beaumont, in his judgment, points out that it was 
open to the Commissioner to set azide the order on which the agreemert was founded, 
but that he could nct cancel the agreement, and the learned Chief Justice is at pains 
to point out that he could not cancel the agreement because the agreement was en- 
tered into by the Collector, not as a subordinate officer of the Commissioner, but as 
agent of the Secretary of State and entered into by the Collector in that capacity 
with the parties. Therefore, a clear distinction is made by the learned Chief Justiog 
in this case between agreements entered into by the Colect aa a subordinate te 
the Commissionėr and the Collector as the agent of the Secretary of State. 
Finally, we come to the decision. of this Court in Sambhaji Baloji v. Mamlatdar 
TA which has been very strongly relied upon by Mr. ore. Mr. Thakore 
fe Nes right when he says that the facta in that case were very similar to the facta 
ore us. In that cose also a kabulayat was executed in Form F(1) and the order 
making the grant was ultimately set aside by the Government. Now, in that case 
the Government oe reasons why the order was set aside, and the reasons were that 
the grant was obtained by the occupant by misrepresentation and the: oocnpant. 
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challenged that order of Government, not by a scit, but by proceedings under 
art. 226 of the Corstitution ; and what the Court held was that (p. 285) : 

“...n a case Hke this, where Government want to set aside or avoid a contract entered 
into on the ground of misrepresentation, the proper procedure to follow is not to take actlon under 
s. 211 but to file a suit for avoiding the contract, so that the question whether the contract 
entered into by misreprerentation:or not should be judicially determined.” . 

Wo also took the view in that case that 

“assuming that it was open to Government to take action under s. 211, the action has been 
taken in grow violation of the rules of natural justice.” 

We pointed out that (p. 285): 

“|..The Government have made their own inquiry and have come to their own conclusion 
that the petitioner was guilty of misrepresentation ; no notice was given to the petitioner to 
show cause: he has never been heard with regard to the allegations made against him, and on ' 
an ow parie decision come to by the Government the petitioner is sought to be deprived of the 
land which he has obteined under the sanad.” 

Now, Mr. Thakore is right in emphasizing the fact that although there was only a 
kabulayat in thiscase and no formal ent executed by the Collector on behalf 
of the Government, we set aside the o: of Government made under sg. 211. Now, 
this authority would completely support Mr. Thakore if, after considering the matter, 
wo oame to the conclusion that the execution of a kab .layst made a difference to the 
powers of Government under s. 211. It is true that at page 283 in the judgmert 
which I delivered for the Court I have stated that there was s complete and concluded 
contract between the parties and that fact has been emphasized. But when one reads 
the whole of the judgment, it is clear that it on the assumption that what 
was executed by the petitioner was not a kabulayat, but that a sanad was granted 
to him, and in their defence the Government itself referred to the document in ques- 
tion as a sanad and rot aga kab ilayat. Therefore, the distinction which the various 
authorities have made, and to which we have drawn attention, between a kab :l yat 
executed by the oocupant alone and a formal contract entered into by a Collector 
on behalf cf the Governor or the Secretary of State, was never present to the mind of 
this bench, and the real decision in that case was, where there is & contract between 
the State and the subject and the State wants to avoid that contract on the ground of 
misrepresentation, the proper way to avoid it is by going to a civil Court and not b 
STADE aside the contract by an administrative er under s. 211. Therefore, al- 
though it is true that on the facts this case is of considerable assistance to the plaintiff 
here, it does not lay down, in our opinion, any principle of law which is inconsistent 
with what the Privy Council laid down in Nulkar’s case ; nor is it inconsistent with 
the series of decisions to which we have drawn attention. In that case we were 
influenced by the fact that it was a writ petition and that the petitioner had been 
badly treated in a contre ct being set aside on the ground of misrepresentation without 
his being heard. In this case also our sympathies are with the plaintiff and we do 
feel that perhaps he has not been properly treated. But it would be a dangerous 
precedent to lay down thet the true principles of law should be deduced from sym- 
pathy the Court feels towards the parties and rot from a detached consideration of 
the legal provisions which we are called upon to consider. ee: 

Our attention has been drawn to two further unreported judgments: (1) State 
of Bombay v. Kutubuddin Sa in Munshi! and (2) State of Bombay v. Garasta 
Prabhatsing Vaghjibhai.2 Both these benches have taken the view that in view of 
Nulkar’s judgment it is not possible to take the view that the execution of a 
kabilayat makes any difference to the revisional powers of Government or the 
superior revenue authorities under a. 211. 

We propose to answer the question after slighly amending it and the question as 
amended. will read as follows :— : , 

. “Where a grant has heen made under section 62 of the Land Revenue Code and a kabulayat 
‘has been taken in pursuance of the sald grant under rule 87 of the Land Revenue Rules, oan 
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and we answer that question in the affirmative. - sd ath. 4 

- Mr. Thakore wanted to challenge the order on the ground that it purported to 
set asida a valid order of the Collector and therefore it was arbitrary or capricious. 
Now, as we have already pointed out, that allegation does not find a place in the 
plaint and the dssision of the two Ourts below proceeded only on the question of 
tho jarisdiction of Government to make the order under a. 211. Mr. Thakore says 
that he wanta to urge the point at this stage. Ae far as this fall benoh is concerned, 
this has bsen formed for the limited purpose of answering the ee referred to. 
it. It would be opan to Mr. Thakore to persuade the divisional , td which this 
matter will go back, to allow him to raise this question. , ane 


the order making the grant and the kobulayat be modified or cancelled-unider s. 211 òf the Land 


'' Door J. I agree. l 
I wovld like to say a few words with regard to the scope of s. 211, on which reliance 
has been placed by the State in justification of the order of July 8, 1948. The oon- 
tention on béhalf of the State is that under 8. 211}the State Government or the revising 
authority can make apy order and that Government or the revising authority is not 
bcurd to give any reasons in support of the order. Section 211 provides, by para. 1, 
thet the State Government and any revenue officer, not inferior in rank to.an Arsistant 
or Dəpıty Collector or a Superintendent of Survey, in their respective departmenta, 
may call for and examine the record of any inquiry or ee of any sub- 
ordinate revenue officer, for the purpose of satisfying i or himself, ss the cage 
inay be, as to the legality or propriety of sny decision or order passed, and aa to the 
regularity of the pr ings of such officer. Section 211, then by para. 3, provides 
that if in any case it shall appear to the State Government, or to such officer afore- 
said, that any decision or order or proceedings so called for should be modified; 
anvvlled or reversed, it or he may pass such order thereon as it or he deems fit. Now, 
it is clear that s. 211 confers upon the State Government and the officers mentioned 
im that section very wide powers. That this is the position has been recognised in 
many decisions of this Court ever since 1891. It will be sufficient, I think, to refer 
to the ee al of their Lordships of the Privy Council in Seoretary of State v. Anant 
Nulkar.1 With regard to.the section, this is what Lord Alness said (p. 245) : 
~ a. The amplitude of the powers conferred on the Com-uissionsr by that section Is striking. 
Now, the order of the Commissioner purported to modify the order of the Collector. In their 
Lordships’ opinton, it effectively did so. The order inter alia directed ‘that the proper oooupancy 
price socording to the full market value of the land on the date on which the grant was originally ' 
tade ..should be recovered from Capt. Nulkar, and the ordinary land revenue (consolidated) 
should be recovered from the year 1919-20.’ The Collector had given the first respondent the 
lands in suit, on certain conditions. The Commissioner decreed that the first respondent should 
continue to oooupy the lands, but he varied the terms of occupation. If this be not a modification 
of the Collector's order, their Lordships are at a loss to apprehend the import of what:the Com- 
missioner did. Their Lordships entertain no doubt that the Commissioner's order fell within 
the powers conferred upon him by s. 211.” i care IN - 
The last caso-to be mentioned in this connection is tho judgment of the learned Chief 
Justice and Mr. Justice -Bhagwati reported in Sambhaji Baloji v. Mamlaldar of 
Baramati, At p. 283 this ia what the learned Ohief Justice said :— - rp 
. ` “...On this two questions arise. One is whether Government had power to set aside or 
canpel an agreement entered into between the Government anda subject. The powers of ths 
Governthent under s, 211 are revisional and they are undoubtedly very wide powers. -Power is 
given under this section to the State Government and any revenue officer: to call for and exe- 
mine the record of any Inquiry or the proceedings of any subordinate revenue officer for the 
purpose of gatisfying Itself or himself; as the oase may be, gs to the legality: or propriety of 
any decision or order passed, and as to the regularity of the proceeding of such offlzer.”” Lo 
`- It may; therefore, be oonceded that the powers conferred by 8. 211 are vary HRA 
The.question still remains as to whether there are not any limits to the exercise ot thè ` 
powers. In my opinion, there is indication in the section to suggest that iwere is d > 
"1 (1988) 86 Bom. L. R. 248, P. 0. 2 (1953) 55 Bom. L. R. 251., 
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linitation to the exercise of these powers, because the revising authority has to satisfy 
iteelf as to the legality or propriety of any decision or order paesed and aa to the i 
larity of the proceeding of such officer. The section, therefore, meane that, before 
the revising authority under -3 of a, 21] modifies, annuls or reverres the order, 
the authority must be satisfied that the order is not a legal order, that the order is not 
@ proper order, or that there. has been some irregularity in the proceedings, It 
may be that the order made by a revenue officer may be an illegal order ; it may also 
be that the order made by a revenue officer may be an improper order ; or it may welt 
be that there may be an irregularity in the proceedings conducted by the revenue 
officer.. But in each case the revising authority has got to be satisfied, and if before 
the order is.modified, annulled or reversed the authority is to be satisfied as to one or 
the other of the limitations imposed byr. 211, it seems to me that it is implicit in the 
section that the revising authority mtst state or indicate the grounds or the reasons . 
as to why the authority is disposed to modify, annul or reverse the order. 

It may well be that in certain ciroumstances the order may be a capricious order. 
The order may be manifestly unreasonable.: The order may, again, bea mala fide 
order. While, therefore, the State'Government has a very wide jurisdiction under 
s. 211 either to modify, canoel or reverse an order, the State Government's powers 
are regulated by the language of para. 1 of's. 211 and the State Government can dé 
so only where the order is not a legal order or the order is not a proper order or there 
is some irregularity in the proceedings conducted by the revenue officer. 

In ‘the present case, the order was made by the District Deputy Collector on June 
15, 1943. ‘This order was followed by a kabulavat executed by the plaintiff on August 
21, 1943. Now, the contention urged on behelf of the plaintiff is that here there has 
been a contract between the plaintiff and Government as a result of the execution 
of the kab ilavatand, therefore, while Government can modify the order, G ;vernment 
cannot set aside the k bul:yat. It seems to me that this argument can be repelled 
on two grounds. Firstly, the order made by the District Deputy Collector on June 
15, 1943, is subject to the provisions contained in s. 211. ther in a particular 
case the revising authority may or may not modify the order is quite another matter. 
But I think it is clear, having regard to the language of s. 62 and s. 211 of the Code; 
there is no doubt that a higher revenue authority-has power to modify, anvul or 
reverse an order made under s. 62. It may be that the plaintiff has executed a 
kabilayat on August 21, 1943, cn which Mr. Thakore relies. But the kab::layat 
merely gives effect to the order' made on June 15, 1943, and at best it is merely evi- ` 
dence of the order which waz made by the District Daputy Collector on June 15, 1943: 
Now, the order which has been made by Government on July 8, 1943, does not, so 
far as I soe, indicate any reason or any ground as to why Government thought it fit 
to modify the order made by the District Dspaty Collector which was set aside upon 
appeal aad no reasons or indications are given in the order. Mr. Dəæai says that even 
if the Qovernment has made the order without assigning any reasons, it is still & valid 
order. Now, when you have a section like s. 211, which puts limitations upon the 
exarcise of a power and the revising authority gives no reasons as to why it thinks 
fit to modify the order, I should have thought that it is no velid order at all. But 
in this csse the plaintiff has not challenged the validity of the order. The plaintiff's 
contention ia that the State Governament hes ro jurisdiction under a. 211 to modify 
the order; and, in my opinion, having regard to the language of s. 211, although 
8. 211 confers upon Government and the revieing euthority very wide powers, those 
powérs are subiect to the limitationr contained in para..1 ofa.211. Apart from tbis; 
the other answer to the contention of Mr. Thakore is that the kabuliyat which has 
been executed by the plaintiff on August 21, 1943, itself provides thatthe grant 
has been made subject to the provisions of the Land Revenue Code. -Apart from the 
question, therefore, that the State Government has, under s. 211, the power to modify; 
cancel or reverse anorder made under a. 62, the kibulayat itself shows that the grant 
was made subject to the provisions of the Land Revenue Codó, which would include 
the power under s. 211. Now; I will assume in.favour of Government that normall 
Government will make a propar order. But in certain: circumstances it may well, 
be that tha revising aathority may.make a caprisious or a mala fid > order oran order 
which will be manifestiy.unreagonable.. Jn such a caso, Tam not prepared, to acedpt 
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the argument of Mr. Desai that the Court would be utterly powerless to examine the 
correctness of such an order. But as I think in this case the only ground urged by 
the plaintiff is the ground that under s. 211 the State Government has no power to 
revise the order made By the District Deputy Ccllector, it seems to me that that ques- 
tion does not really arise for decision. ' 

- There is another reason why the argument of Mr. Thakore cannot be accepted. 
Suppose e legal order is made by & revenue officer and it ie followed by the execution 
of a kabulayat and the order giving rise to the kibu)ayat isnot modified, annulled or 
reversed, the k tbulayat executed by the p would be a good & tbul:yatand would 
olothe him with all the rights under the Land Revenue Code. But supposing an order 
is made which is an illegal order and it is also followed by the execution ofak tb ilayat, 
and if the order is set aside, it seems to me that it must follow that the kabulayat 
which is executed in pursuance of the order, which itself fails, must also fail. 

` Mr. Dæai’s contention in the present case is that Government modified the order 
because of the policy of Government. Now, what the policy of the Government is, 
is entirely for the Government to know ;. it is not usually for the party to know what 
the policy of Government is and Mr. Dasai scught to justify the order of Govern- 
ment on the ground that the order, subsequently modified, was contrary to the policy 
of Government. It seems to me, however, that as the question of jurisdiction is the 
only question raised in this reference, and not a question as to merits of the order, 
it is not necessary to express an opinion on the question. 

For these reasons, I agree with the answer proposed by the learned Chief Justice. 


Suan J. I agree with the order proposed by my Lord the Chief Justice. In view . 
of the importance of the question I desire shortly to state my reasons for agreeing 
with the conclusion arrived at. ; f 

The question to be decided in this reference is whether the revisional 
jurisdiction conferred by s. 211 of the Bombey Land Revenue Code upon 
the various authorities specified in that section can be exercised so as to set aside an 
order granting land under s. 82 of the Code when that order has bean acted upon by 
a tance by the person to whom land is granted by execution of a kabulayat. 
In the present oaao the order was passed by the Distt D ty Oollector granti 
the land in dispate to the plaintiff. Pursuant to the odas thes plaintiff ex 

a kaul yat. ə was already upon the land and he continued upon the landin pur- 
suance of the order and the kab ilayat executed by him. It was more than five years 
after the date on which the ka vulayat was executed that the Government of Bombay 
thought it proper to impose additional conditions upon the plaintiff. It is clear that 
if the plaintiff failed to the additional conditions, he would be liable to forfeit 
the holding. The plaintiff the present suit for a declaration that the action of 
the Government in passing the order dated July 8, 1948, seaking to impose additional 
conditions was void and inoperative. : 
: In order to adjudicate upon the validity of the contention it is necessary to refer briefly 
to the relevant provisione of the Bombay Land Revenue O2de. Under e. 37 all nnoccu- 
pied or waste lands are vested in the State and it is open to the Collector sub‘ect to 
the orders of the Commissioner to dispose of them in such manner as he may deem fit, 
or a8 may be authorised by general rvlea sanctioned by the Government and subject 
to the rights of way and all other rights of the public. Under s. 60 of the a 
person desirous of taking up unoccupied land which has not been alienated must 
iously to entering upon occupation obtain the permission in writing of the 
amlatdar. By r. 62 authority is conferred upon the Collector subject to therules 
which may be made from time to time to require payment of price for ocoupation of 
unslienated land and to impose additional conditions before permission to occupy 
the land is given under s. 60. On the land granted the occupant acquires the 
tights under s. 68 for the period during which his tenure is limited, if there is such 
restriction, or where sarvey settlement is extended to the land in ity condi- 
tional on, the payment of the amounts due on account .of revenue. 
‘When such a grant ir made in favour of an intending holder of land and he has 
* aoquired the rights of an occupant, by reason of a. 73 the rights become transferable 
heritable- unless conditions restricting those rights have been annexed to the 
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tenure. Ona reference to the- provisions which I have-set out it is clear that a person 
who is given permission to occupy land acquires valuable righta therein. But the 
order grantirg eanction to occupy the land it subject to the provisions of ss. 203 and 
211 of the Code. ‘By s. 203 a decision or an order of`a revenue officer is made 
appealable to the officer’s immediate superior, whether such decision or order has been 
made by the officer exerciring powers in the first instance or in appeal. By 
s. 21] the State Government snd revenue officers not inferior in rank to an Assistant 
or Deputy Collector are given the power to call for the proceedings of subor- 
dinate revenue officers for the purpose of satisfying themselves as to the legality or . 
-propriety of any decision or order passed and as to the regularity of the proceedings — 
Seal such officers, and in the proceedings so received it is open to the authority mention- 
-ed in the section to modify, annul or reverse the order and to pass such order thereon 
as that authority deems fit. When the Collector has granted permission to occupy 
land, by reason of the provisions of s, 68 the occupant is entitled to exercise certain i 
righte in respect of the land and those righta in the abeence of any condition imposed 
-aro transferable and heritable. But the order granting tand i is subject to the 
a te jurisdiction of a superior, authority under s. 203 and further subject to 
e revisional jcrisdiction of the authorities mentioned in s. 211 of the Code. 
I may also refer to the provisions of r. 37 of the rules framed under the Bombay Land 
Revenue Code which requires that where an unoccupied survey number is granted by 
the Collector for agricultural purposes, the Collector may require the intending occu- 
pier to pay the price to be fixed by him or he may give the land without charge and he 
may require the irtending occupier to execute a kabulayat in the form ibed. 
In the present case, the land was granted by the District ty Collector and 
under r. 37 the pleintiff executed a kabulayat in Form No. H(1) prescribed 
under the rules. The order granting the land by the District Deputy Collector 
was, however, liable to be reverzed in appeal by the Collector or by the Com- 
missioner and was liable to be set aside in the exercise of the revisional jurisdiction 
of the State under 3. 211 of the Code. The State chore to pass an order on July 8, 
1948, imposing an additional condition to the terms.on which the grant was originally 
made by the District Deputy Collector. In passing that order the State su 
he order of the Commissioner by which order the entire grant in favour of the 
eatin was set aside. #2 facie such an order passed by the State falls withir the 
third paragra h of s. 211 which provides that the authority may pass such order 
as it “deems fit”. 


Mr. Thakore on behalf of the plaintiff has contended that when a kabulayat was 
executed in pursuance of the order and as evidence of acceptance of the grant made 
by the order, it was not open to the State to set aside the order and to render the 
grant ineffective or to impose any additional conditions not contained in the 
original grant. In substance the contention was that the execution of a kabu'avat 
made such a fundamental modification in the nature of the order and its effect 
thet’ the powers which could have been exercised under a. 211 of the Lend 
Revenue bode before the kabul yat was executed could rot thereafter be exercised 
‘80 as to affect the operation of the order. That ent was sought to be supported 
‘on three grounds : (7) That the meking of the o and the acceptance of the kabu- 
Iayat by the District Deputy Collector amounted to £ contract between the State and 
the plaintiff, and by mere unilateral sctior the State was not entitled to set at naught 
that contract. It was urged that the State was as much bound by ita contractual 
-obligations as the plaintiff, and was not entitled to avoid those obligations by setting 
arido the order granting the land in exercise of the powers under s. 211 of the Land 
Revenue Code; (2) By reason of the grant a right was created in favour of the 
plaintiff to ocoupy the land, and when the kvbulayat was executed the plaintiff be- 
came an ‘occupant’ entitled to all the rights under s. 68 read with s. 73 of the Cede, 
,and it was not open to the State in exercise of the powers under g. 211 to alter 
the extent of those rights by vacating the order granting the land ; and (3) That the 
powers under s. 211 are so wide and drastio thet they are likely to be misused and 
‘therefore the Court must import some limitation upon the right to exercise those , 
.powers especially when a knbuliyat is taken by the revenue authorities from the’ 
grantee and the grantee has continued in possession of the land under the impression 
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that he has got the rights which he ted under the kabulayat. In my view nons- 
of the contentions can assist the plaintiff in this case. ` ‘ 


` Admittedly the execution of e kabulayat was necessitated by r. 37 as evidencing. 
acceptance of the grant of the land under the order of the District 
Collector. It was a part of the proceeding of the District Deputy Oolector. An 
application wes mado by the plaintiff ek ie ofland. Thət spplication was grant- 
ed by the District Deputy Collector thereafter the District Deputy Collector 
called upon the plaintiff to execute a k ibulxyat and it was after the kaluluyat wag 
erevated by the plain that his possession of zhe land could be regarded as possession 
conferring upon him the rights under s. 68 of the Land Revenue Code. The kabulayat: 
_therefure could not be divorced from the context’ of the application and the order 
passed by the District Deputy Collector. Even assuming that when an application 
- was made by the plaintiff for grant of land ard the District Deputy Collector 
by his order ted that application and made an offer to grant the 
land to the plain and the plaintiff accepted that offer, still no contract 
enforceable against the State resulted. Section 175 cf the Government of India“ 
Act which was in operation at the relevent time required that before a contract 
having a binding operation on the State could result it had to be executed on behalf 
‘of the Secretary of State and by an authority specified in that behalf under the rules 
framed under that section. In this case we have only a kvbul:y't. Thereisnoteven 
a written acceptance of the kabulayat by amy authority competent in that behalf. 
The kabulay stis not addressed to the Secretary of State there is nothing to 
show that any contract has resulted between the Secretary of State and the plai tiff 
from the order passed by the District Deputy Collector and the execution of the 
kabul.y.t by the plaintiff. In my view, therefore, the plaintiff is not entitled to 
rely upon any contractual obligation ihcurred by the State. ; 


It is true that once the land was granted the plaintiff became entitled to the 
rights of an ocoupant. But the foundation of those rights was the ordet passed by 
the District Deputy Collector and that order was liable to be reversed or modified by 
any suthority -superior to the District Deputy Collector, when that authority chose 
to exercise thè powere under s. 203 or s. 211 of the Land Revenue Code. 
Mr. Thakore on behalf of the plaintiff attempted to argue that when land was 
greited to the plaintiff and he entered upon the land he acquired the rights of an 
occupant and even if the order which granted the land was subsequently vacated the 
Tights of the plaintiff ag an occupant of the land could not be affected. In my view, 
thet argument cannot be accepted. The very foundation of the right of the plaintiff 
is the order of the District Deputy Collector, and go long as the order remains operative, 
the right doquired by the plairtiff subsista. If. however, that order is vacated by an 
authority competent in that behalf, the fourdation of the rights of the plaintiff 
disappears. Implicit in the contentio ı sought to be raised by Mr. Thakore a 
to be the view that however improper, however erroneous and however i the 
order of the revenue officer grating may be, if the grantee entera upon the land 
in pursuance rf the order, it would n-t be open to a superior revenue officer to 
vacate the order. That would in sub,tance be imp'ving a limitation upon the powers. 
conferred tpon the appe!late authorities under s. 203 and upon the revisional autho- 
rities under a. 211 for which there is no warrant inthe Code. In effect it would be re- 
writing the provisions of the Code so as to provide that the power to set aside — 
ordera pissed by subordinste revenue officere granting land can only be exercised sq 
long as the pərson to whom the grant has been mds has not entered upon the land. 
In my view there is nothing in the Gods whioh compals us to take that view. 


Tae orders passed by a revenus officer are lisble to be set aside under s. 203 not 
only on the ground of illegality but on other grounde as well. Jurisdiction’is also 
vested under s. 211 to set aside thase orders on the ground of illegality or impropriety, 
or irregularity in’ the proceeding of a revenue officer. ` Mr. Thakore argued that a 
revenue officer under the Land Revenue Code fanctioned as an agent of the Stete and 

, when in exercise of his functions he passed an order lawfully granting land, that order 
was not liable to, be set aside by the State in exercise of ite revirional jurisdiction. 
Mr. Thakore sought to requisition in his aid the concept of the law of contract that a 
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principal is bound by the lawful-acts of his.agent done,in thé discharge of His duty 
as an agent. A revenue officer is, however, not an agent of the State or of his superior 
officers ; he exercises his power by virtue of the statute which confers upon him that 
power. The source, the extent’ and the limitations upon that power arẹ in the Code 
and not in contract or implied. Orders paased in-the exercise of that power 
or authority are again by the Code made liable to be modified, annulled or reversed, 
The Legislatyre has not made the orders of revenue officers which they are competent 
to final, and an attempt to place restrictions upon the appellate or revisional 
jurisdiction under the Lan Revenue Code would be plainly contrary to the words of 
8. 208 and 211. There is nothing in the Land Revenue Oode which supparts the 
view that a revenue officer exercising powers under the Code acts otherwise than under 
the authority of the Oode. The whole argument built upon an assumed analogy 
of a contractual relation of principal and agent between the State and the revenue 
officer is founded upon a fallacious premise and must fail. 


` Tt is necessary at this stage.to point out that there is a clear distinction between a 
cee in which pursuant to an order passed by a revenue officer land has been grantéd 
under a formal contract executed with the necessary formalities by an authority 
competent to enter into 1 contract on behalf of the State, and a case in which there is 
no such contract and a grant of land is only evidenced by an order-of the revenue 
officer and the execution of a kabulayat. In the former case the relation between the 


State and the grantee is governed by the contract and not by the Land Revenue 


\ 


e; and even if the under which the grant. was made is vacated, the oon- 
tract between the State and the grantee is not thereby affected and the State cannot 
unilaterally alter or avoid the contract, relying upon the reversal of the order. Such 
a contract binds the State until it is set aside by proper proceedings on grounds on 
which a contract may justifiably be avoided. The effect of an order setting aside an 
order by a subordinate revenue officer may be considered from another angle. Sec- 
tion 203 enables an appeal to be entertained els: tare the decision or order passed 
by a ‘revenue officer’. Similarly the revisional jurisdiction under a. 311 oan be exercis- 
ed o inst an order or decision.or in: of the proceeding of a ‘revenue 
be “But a oontenav anicted into ont behalf Gf tha Sta Oe cs cate Gf Ga Glas 
is not an order, decision or.a proceeding of a ‘revenue officer’ within the meaning of 
those sections. It is only a-fortnitous circumstence that in respect of ts of 
lands it ia usually the Collector who enters into. contracts on behalf of the State; 
but it-would be open to the State.to appoint any other officer who may have no oon- 
cern-with the revenue administration to execute a contract on behalf of the State. By 
executing & formal contract on behalf of the State; the officer executing the contract 
does not become a ‘revenue officer’. That class of cases in which a formal contract 
binding upon the State is entered into on behalf of the State is therefore entirely 
distimotfrom the class of casesin which there is no contract formally executed and the 
right of the grantee depends for its validity u, on the order of a revehue officer. 

In this case, as alteady pointed out earlier, there has been no contract which binds 
the State. The rights of the plaintiff are not claimable by him under a contract 
but are clatmable by him only under the Land Revenue Code. The rights claimhble 
by the plaintiff being by virtue of the Code, the obligation to recognise them must be 
found in the Code and subject to all the restrictions contained therein,-and not m any 
assumed contract which has not resulted. It may also be pointed out that in the 
kabulayat executed by the plaintiff it is expressly stated that the land has been 
granted o him in perpetuity from the first day of the month of Angat 1943 subject 
to the provisions of the Bombay Land Revenue Code of 1879. grant having 
been made under the provisions of the Bombay Land’ Revenue Code which include 
the provisions of as. 203 and 211 of the Code and the grant under the kabulayat having 
been expressly accepted subject to the Code, the ofder granting the land is liable to 
be vacated or modified in the manner permitted by the Code. If the distinction 
which I have pointed out between cases where there is a deed or sanad creating con- 
tractual obligations binding upon the State, and the cases in which the rights of 
a citizen, to whom land is granted, are purely statutory, is observed, theprinciple 
undertying the cdses which have been referred to us can be easily reconciled. 
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Parapa Figpatapa t Seoretary of State!, Dattatraya v. Seoretary of Siate?, and Secretary 
of Stats v. Anant Nulkar? are al! cases in which there were no formal contracts executed: 
on behalf of the State credting any obligations enforceable ageinst the State apart 
from the statutcry obligations imposed upon it ;-and-it was held in those cases that 
even if land was granted by order of a revenue officer and accepted it was open to the 
superior revenue authorities in the exercise of revisional jurisdiction to set aside the 
order and to render the grant of the land thereunder ineffective. There isthe other 
class of cases such as The Government of the Province of Bombay v. Hormusyi Manekjit, 
Government of Bombay v. Mathurdas Laljibhai’. and Government of Bombay v. Ahmeda- 
bad Surangpur Mills Oo., Lid.,* in which on behalf of the State formal-sanads were 
granted to the citizens and contractual obligations were incurred by the State and 
thereafter the-revenue authorities had sought unilaterelly to alter the covenants 
contained in those sanads ; and it was held that if was not permissible to the Btate 
` or the revenue authorities to do so.. ` : o ree ere 
.. The last argument advenced by Mr. Thakore that the powers under s. 21} are very 
wide and drastio and therefore we must import a limitation upon the exercise of those 
powers, that .the powers‘can be exercised only in those cases where the grant by a 
subordinate revenue Officer is on the face of it illegal, need not detain us long. It is 
true that the-powers under s. 211 of the Land. Revenues Oode.are of the wi am- 
plitude. As their Lordships of the Privy Council pointed out in Anant Nulkar’s case 
they. are of ‘striking’ amplitude. It is open to the State Government in exercise of 
those powere tocalLfor the record of any order or proceeding for the purpose of satis- 
fying itself not-only as to the legality of the order or decision but even on the rather 
nebulous ground.of propriety ; and in exerciee of the revisional jurisdiction the State 
Government. can, pass orders modifying, annulling or reversing the order passed by 
the subordinate officer and may pass such orders thereon as it deems fit. As the 
authority to call for the record and proceeding of a revenue officer is conferred 
expressly for. thei-purpose of.enabling the revising authority to satisfy Heelf as 

to the legality or-propriety of any. decision or order or as to the regularity. of the 
$ ing of `a .subordinste officer, it should be regarded.as implicit in s. 211 that 
orders can be. passed by the revising authority only on the ground thet an 
order of the subordinate officer is illegal or improper or that the Lroeeedings of the 
officer are irregular. But the Legislature has not provided any period of limitation 
within which these-powers can be exercised. The Legislature has not. made i 
obligatory upon the te or the revising authority to give any reasons for pasaing the 
order, and it does’ not appear to ‘have been made obligatory upon the revising autho- 
rity to hear. anyone before pasing. such orders. ‘That the existence of jurisdiction 
of such wide amplitude, not only in the State Government but in comparatively 
minor officers of the State, which can .be exercised without restriction as to 
the length of .time after which it oan be invoked, and which does not re 
cognise even the necessity of disclosing grounds for exercising the same, and which 
can’ be availed of for passing orders which may cause serious prejudice to a oltisen 
without even affording him an opportunity of being heard, may_give rise to serious 
misgivings in-the minds of Judges who are called upon to decide whether an im- 
pugned order is, one which was justifiably made in the, exercise of that juriedioticn 
‘cannot be denied. But the question whether such Lay should be canferred upon 
the revising authority is for the Legisiature to decide and it is not for the Oourts to 
attempt to reatrict the pawers by judicial decisions. Undoubtedly the orders passed. 
under 8. 211 are executive orders: and if the orders are arbitrary, oapriciove or pareed. 
-mala fide, they can be challenged in proper proceedings and before proper tribunals. 
In the present case, however, it is unnecessary to dilate upon this argument for the 
simple reason thet the plaintiff did not seek to challenge the order paszed by the State 
‘on July 8, 1928, on the ground that it was arbitrary, capriciousor mala fide, but he 
sought to challenge the order on the so'e ground that the State Government had “no 
eaihority to pass that order. In paragraph 8 of the plaint the cnly cause of action 
"4- (1891) P. J. 280. 4 (1947) 50 Bom. L. R. 524, P. 0.. 

| rf } 5i Bom n R. a208, 5 (oad) 46 Bom, I B. A18. 
3 L R. 6 943) 46 Bom. L, R. 413, 


‘ 
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` 
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stated by the plaintiff is of absence of authority of the State Goyernment to pass 
the:order, and that is the.only question which has- been referred to us in this case 
and we are not concerned with the question whather the order pamed by the, State 
Government is otherwise liable to be challenged. - 

For the reasons mentioned by mo } agree with the order propdsed by my Lord the 


Chief Justice, : 
Answer aocordingiy. 


STATH OF BOMBAY V.. CHHAGANLAL (F.B J} Shak J. 


APPELLATE CIVIL. 


Before the Hon'ble Mr. M. O. Ohagia, Ohigf Justios, ora MF Justios Dicit. 
'LOMESHPRASAD HARIPRASAD- DESAI v. THE STATE OF BOMBAY.* 
Bombay Municipal Boroughs Aœ (Bom. XVIII of 1986), Secs. 12, 11t—Owil Procedure Oods 
(Aœ V of 1908), O. LI, r. 4(2)}—Candidats at Municipal eleation applying to Muntoipality 
to relisce him as its pleader in ewit—I 


af accepiance by Muntoipakiy af his resignation—Condidate whether qual(fed io stand for 
election. 3 


One L, who was engaged as a pleader by a borough Municipality in a suit, applied to the 
Munictpality on January 18, 1954, to releve him as its lawyer. The Municipality passed 
œ resolution on the same day accepting his resignation as ite lawyer, and on January 27, 
1054, it intimated to the Court, in which the suit was pending, that it had relieved L as its 
Jawyer from January 18, 1954. In the meantime L stood as a candidate at the election .for 
councillors to the Municipality and he filed his nomination on January 19, 1954. On February 
19, 1954, L was duly elected as a councillor.’ L’s election was challenged under s. 12 of the 

- Bombay Municipal Boroughs Act, 1935, on the ground that at the date of the scrutiny (is., 

` . January-20, 1934), he was in the employment of the Municipality as he only. ceased to be 

ine Monlespality e pleedar on. January -E7 +1954, when the. Court allowed L to withdraw 
from the suit +— 

Held that L's employment terminated on ennary 18,2064, when his resgnation was 


i’ candidate and also to be elected. Ty 

Oss Lalitchandra (opponent No. S ares enwagediad’« pada elon with another 
lawyer by the Baroda Borough Munict in a suit in the Court of the Civil Judge 
(Senior Division) at Baroda.’ Opponent No. 2 filed his vakalatnama in that suit 
on April 14, 1952. On January 18, 1954, opponent No. 2 applied to the Municipality 


`~ > Decided ‘July 13, 1954. . Bpecial Civil 
on No. 1010 of 1054. 
of. the Snes 


t 


..(8) No person— ` 


` (a) who is a subordinate offloar or servant : 


uudee this seston Shall bs, the- Collector. 


Collector may give his decision on an appli- - 


nominated not, 
4), be deemed to have- become vacant. 


y person aggrieved by the decision of the” 


Collector may, within a period of fifteen 
from the date of such decision, appeal to 
Btate- Government and the orders paseed 


eee Seats GOVORE DA ene, ppoe 


final :... 

Tl. (1) * Subject to the provisions of avy 
other law for the time being in force and sub- 
ject to the. provisions of 


-1108 e ° THE BOMBAY LAW REPORTAR. '-. [VOL LVI. 


: to réliove- him asite'pleeder, and on the same da Sie Ma go eaea a oaen 
erore E a E e ea On January 27, 1954, the Chief Officer of 
innate io the Court Aneto Semi ety Had telipyed 
Fae o. 2 as a pleader from January 18, 1954. . 

In the meantime opponent No. 2 decided to contest tha election for councillors 
to the Baroda Municipality and he filed his nomination on January 19, 
- 1954. The scrutiny of nomination papers was held on January 20, 1954. One Lomesh- 

ped eee) a was à voter and a candidate for election, raised an objection 

fo opponent No. 2’s nomination on the ground that he was professionally engaged. 

of the Municipality as a pleader. The returning offloer overruled the 
objection and accepted the nomination of opponent No. 2: _ 

The election was held on February 17,1954, and the resulta were declared on 

February 19, 1954. Opponent No. 2 was one of the candidates declared elected. 
. The petitioner then made an application to the Collector of Baroda under s. 12(5) 
of the Bombay Municipal Boro Act, 1925, for a declaration that ment No. % 
_ was elected as a councillor in contravention of s. 12(2) of the Act and that his seat 
should be deemed to be vacant under s. 12(4) of the Act. The Collector, upheld the 
contention and set aside the election of opponent No. 2, observing, in his.order, 
‘a8 follows :— 

K S Tsk antowan O: IL, r. 4(2), of the Civil Procedure Code. An ordinary contract 
is aoointraot between two parties and can bo terminated by mutual consent af.the two contrasting 
‘parties. But this general law of the land has nob been allowed to have free play in the case of 
, a vakiipatra and for a very.good reason. Lawyers have a duty not only to their clients but also 
to the Court. They are considered afficers of the Court and it is expresaly for this reason that 
- O. IL, r. 4(8), states in very.clear and unambiguous terms that the appointment of a lawyer shall’ 
be deemed to be in force until determined with the leave of the Court by a writing wigned by the- 
client or the pleader, as the case may be, and filed in Court. A number of High Courts have held 
, that a cliant cannot determine his pleader’s appointment without the leave of the Court. Even. 
the Lahore High Court judgment, referred to by the opponent himself, 1980 A. I. R. Lah. 184, 
-has clearly. laid down that-‘the provisions of sub:r. 2 are imperative and, so far as-the Court is 
concerned, the appointment of a pleader does not cease to be in force unless and until it is doter- 
mined with the leave of the Court by a writing signed by the client or the pleader ‘as the oase 
may be and filed in Court etc.’ It is noteworthy that r. 4 takes no notice of the termination of 
an eppointment of a pleader by mutual consent unless and until the Court is apprised of the fact 
ik aS ID ie TET EF P A aT E BENT eat 

referred to me a judgment of a single Judge of the Bombay High Gourt in. 
PE Bom: 182. T have gone through the judgment very carefully and find thet,i}-doea 
not support his contention.’ The observatians of the Judge convey thab a party has a right to 
_ change his lawyer and that the lawyer cannot compel the client to continus him as a lawyer, 
if be is not to do so. This, however, ‘dots niot disperise with tho npocesity òf obtaining 
the leave of the Gourt as laid down in O. IIE r. 4, af the Civil Prodédurė Code. ‘There ‘aré othar- 
Tas gents of Palnik and arte Migh erie whioh alao show that leave ct tha Oònrt 1s mandatory: 
and cannot be dispensed with. 

The above being the legal position, it follows that Shri‘Diwanji oantinued in law to be lawyer- 
of the Baroda Borough Municipality till the date of his discharge on January 27, 1954. Aii 
already stated, the crucial date is January 19, 1954, and on this date Shri Diwanji was a lawyer: 
-of the Baroda Borough Municipality. Beotion 12 (#)(b) of the Bombay Municipal Borgughs 
Act, 1925, therefore, applies and the deletion of s. 12(3)(s) by Bombay Act XXXVI of 1049 leaves 
me no option but to declare that Shri Lalitchandra Chhotubhai Diwanji has been elected as 
a councillor in contravention of the provisions of s. 12 of the Bombay Municipal Boroughs Act, 
“1925, and thet, therefore, his seat shall be deemed to be vacant under s. 12(4).” 

The State of -Bombsy set aside the order cf the Collector. The petitioner applied 
to the High Oourt under art. 226 of the Constitution of India inter alia for an 
appropriate writ, order or direction to quash the order passed by ‘the State of 
-Bombey and for a direction that the of the Collector be restored. 

The petition was heard. ai 

K. B. Sukthonkar, for the petitioner. 


H. M. Choksi, Government Pleader, for nent No. 1. 
N. R, Osa, S. N. Patel and A. D. Desai, opponent No. 2. 


1954.] LOMESHPRABAD' V.. STATE OF BOMBAY (A.C.J.) 1r0@_ 


Omaara O. J. The election for councillors to the Baroda Borough Municipality 
was held on February 17, 1954. The nominations for this election had to be filed’ 
by January 19,-1954. Opponent No. 2 filed his nomination on that day. 

scrutiny of nomination papers was held on Jan 20. The petitioner objected 

to the nomination of opponent No. 2, but his objection was overruled. The 
election took place and he was declared elected to one of the seata for Ward No. 3. 
The resulta of the election were declared on February 19, 1954. The petitioner who 
is a voter and was also a candidate for election has filed this petition challenging the 
election of opponent No. 2 on the ground that he was disqualified as a councillor by 
reason of the fact that he was in the employ of the Municipality. The pean 
first approached the Collector and the rT upheld the contention of the peti- 
tioner and set aside the election of opponent No. 2. Government then intervened 

and set aside the order of the Collector, and it is really the order of Government 

that is being challenged in this petition by the petitioner. . 

Now, the facts on which it is alleged that opponent No. 2 was disqualified are that 
he was e as a pleader by the Baroda Borough Municipality in suit No..7 of 
1952 in the Court of the Civil Judge, 8. D., Baroda. He was engaged along with 
another la and opponent No. 2 filed his vakalatnama im that suit on April 
14, 1952. "Oa Tanar 18, 1954, nent No. 2 applied to the Municipality for re- 
lieving him as ite lawyer and the Municipality passed a resolution on the same day 
accepting the resignation as ita la of opponent No. ~. On January 2, 
1954, the Chief Officer of the Municipality intimated to the Court that they. had: 
relieved opponent No. 2 as a lawyer from January 18, 1984. The nomination paper 
of opponent No. 2 was filed on January 19, 1954. 

Now, there is a very interesting argument which has been advanced before us 
both by the Government Pleader and Mr. Sukthankat as to the proper construction 
of s. 12 of the Bombay Municipal Boroughs Act. Mr. Sukthankar’s contention is 
that the relevant date to determine whether a candidate suffers from any of the dis- 

ualifications laid down in s. 12 is the date of scrutiny, and if on that date the candi- 

te is disqualified, then it ia the duty of the returning officer to reject his nomination 
paper. Qn the other hand, the contention of the Government Pleader is that the 

uslifications of a candidate are laid down in s. 11(1), and if a candidate possesses” 
hess qualifications, then the returning cffloer must pass his nomination paper and 
he has a right to stand as a candidate. It is only if he is elected and he is found to 
suffer from any of the disqualifications mentioned in s. 12 that under sub-e. (4) of 

s. 12 his. seat becomes vacant and under -sub-s. (5) an suthority is given to 

the Collector to decide whether a vacancy has occurred undet that section or not. 

The Government Pleader.says that as the results of the elections were declared on 

February 19, 1954, there can be no question that on that date opponent No. 2 

was not in the employ of the Municipality, and, therefore, his election was not in 

contravention of any of the provisions of s. 12. ‘The Government Pleader has further 
contended that really the material date is not even the declaration of the résult, but 
+he material date is under s. 12(2)(a) the date of the first general meeting of the Muni- 
cipality. It is on that date that the term of office of the councillor is deemed to com- 
mence. According to the Government Plesder, if on that date the councillor is 
not suffering from any of the disqualifications mentioned in s. 12, then he is entitled 
+o continue as a councillor and any disqualification which he may have suffered from 
prior to that date cannot be taken into consideration. In our opinion, on the facts 
of this cage it is unnecessary to decide which of these two rival contentions is sound 
in law, because, in our opinion, even assuming that Mr. Sukthankar’e contention is 
correct, ment No. 2 was not in the employ of the Municipality on January 

19, TGL whan. his noutiaation paper was 

Now, Mr. Sukthankar contends that although opponent No. 2 tendered his 
tesignation as a pleader and that resignation was accepted by the Municipality on 
January 18; die date an whioh he bas ceased to bè To ee leader was 
not the date January 18, but January 27, when the letter of the Chi Officer was 
filed in Court and the Court allowed the pleader to withdraw from the sult. For this 
purpose reliance is placed on O. IIT, r. 4 (2), of the Oode of Civil Procedure. Now, 


x. 4(2) provides : ° 
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- ,'“Eivery such appointment shall be filed in Court and shall be deemed to,be fn force untit 
determined with the leave of the Court by a writing signed by the qlient or the pleader, as the 
oase may be, and filed in Court, or until the olient or the pleader dios, or until all proceedings in. 
the suit are ended so far as regards the olient.” : 
Therefore, Mr. Sukthankar says that the appointment of a pleader cannot be tetmi- 
nated without the leave of.the Court. So long as the Court had not given leave, 
the appointment cf opponent No. 2 continued. Therefore, he was in the employ 
of the Municipality at the relevant date. Now, O. IO, r. 4, deals with the duty. of 
a lawyer to the Court and what the Court expects of a lawyer. The Civil Procedure: 
Oode—it is unneceasary to say—regulates the procedure of all civil Courts. It does 
not in any way affect the substantive law between empoyer and employee. In order 
to decide whether opponent No. 2 was in the employ of the Municipality or 
not, we must look not at the Civil Procedure Code but to the ordinary law whioh 
regulates the contract between master and servant, and judging by that law, there- 
can be no doubt that the employment of opponent No. 2 terminated on Jan 18, 
1954..He tendered his resignation as a lawyer; that Hon Waa accepted and. 
in law opponent No. 2 was no lo: in the employ of the Municipality. It is 
pra elena that by O. T. 4(2), the vides that the appointment 
be deemed to be in force until leave is granted. ore, it is by a legal fiction, 
in order to mkintain the highest traditions of the profeesion and in order that. 
assistance should be given to the Court and in that a client should not be let 
down by his legal adviserr, that the Court sasumes that although in law and in fact 
the empl t may be terminated, for the pu of civi! procedure the pleader ! 
must be ed to continue in.the employ of his chent: But for the purpose of 
the Municipal Boroughs Act we are not concerned with any legal fiction as,to the 
employment of the’ pleader. We are concerned with the actual employment, and’ 
if pleader was no longer in the actual em ni Ere keen era are eed 
thát for the purposes of the Civil Procedure Code is appointment is deemed to oon- | 
tinue does not bring the case of the pleader within the mischief of s. 12. Mr. Suk- 
thankar says that a lawyer must be judged by a.different standard from that of an, 
one EA We entirely agree with Mr. Sukthankar. The legal profession- 
is a very noble profession which should be expected to maintain the highest standards. 
and our law has incorporated principles which require that high standard of duty 
send espera Eoma on ete TE os ee ele ee 
He is servant of his client and he is also an officer of the Court owing a-duty: to 
the Court: Whereas his duty.to the Court may require his continuing to. render. } 
service to the Court, if required, even tho his a ent is terminated, as far- 
as his master is concerned, he cannot say: “Tam in the employ of my master.” 
Be pe og the Mooioipal Perea Aot iE mnane, we are not interestedin degiding 
what the duties of the lawyer are or what is expected of him-from the Court. What 
we are concerned with is a very narrow question of fact as to whether his appomt- 
ment continued or did not continue and from that narrow point of view there. 
cannot be any dispute that his employment terminated on January 18, 1954. If 
that be the true’position, then whether under s. 12 the disqualification may be. 
taken into consideration at the date of the nomination or at the date of the eleo- 
tion, opponent No. 2 was qualified to stand as a candidate and also to be elected; 
The petition, therefore, fails and must be dismissed with ooste. .« ` 


, Petition dismissed: 


1954, HONNAPPA V. ANNAPUBNABAL {4A.C.J.) 1111 
Before the Hon'bls Mr. M. O. Ohagla, OMef Justis. -~ > 


HONNAPPA PARAMESHWARAPPA. KARET v. ANNAPURNABAT, 
- ANANTRAO BILGL* 


Bombay Agricultural Debtors Relief Act (Bom XXVIII of 1947), Secs. £8, 47(1)+—Provinotal 
_ Insolesnoy Aot.(V of 1920), Secs. 37, 88—Deltor adjudicated insolvent under s..47(1) of Bom. 
Act XXVIII of 1947—Application by debtor to Bombay Agricultural Debtors Helief Aot Cowrt 
to set aside order of insolvency and for paymont of debi in six annual instalments—_M ainiaina- 
bility of applioation—Whather provisions af Provinioial Insoloonoy Act apply to order of ad- 
judioation mads undar s. 47(1) of Bom. Aot. 

Section 48 of the Bombay Agricultural Debtors Relief Act, 1947, cannot be read as meaning 
* that the provisions of the Provincial Insolvency Act, 1920, apply.to an órder of adjudication 
made under s. 47(1) of the Bombay Agricultural Debtors Relief Act, 1947. , 

“The order of insolvency [made under s. -47(1)] boing an order affecting the status of the : 
insolvent, the Legislature, for greater caution, wanted to provide [in s. 48] thet it will have 
the same force es if it had been made by an insolvency Court.” But’ that does nob mean that 
the Legislature provided that al] the provisions of the Provincia: Insofvency Act shall apply 
to an insolvency under the Bombey Agriculturea Debtors Relief Act. An iisolvency under 
‘the Bombay Agricultural Debtors Relief Act is ey ee eee 

> Jmsolvency under the Provinoial Insolvency Ast.” 2. 

Own Honnappe (petitioner-debtor) was declared insolvent da-di 41 = ihe 
“Bombay Agriculture] Debtors Relief Act, and Ra. 607-8-0. were found dts 
‘petitioner to Annapurnsbai ( nent-creditor). The petitioner applied to i tome 

y Agricultural Debtors Relief Act Court that the order of insolvency passed agaist 
him be set-aside and his debt may be made payable by six anual instalments by 
fel that he appliostjon was not maintainable and dismiasad Ë, oad “The trial Oourt 

d that the application was not maintainable and'dismimed it, obsafvitig es follows— 


.. What a. 48 of the Bombay Agricultural Debtors Relief Act, 1947, ‘means is that the 
esc ce ada chee Gite oc 7 hs eines os tered ee Debtors Relief Act shall have 
ihs foros of an order made by a Court in the exercise of ita power’ under s, ##cf' the Provincial 
Insolvency Act, 1920, and nothing more. Ts does not say that all the provisions of Provincial 
Iasolvency Aot should apply after the debtor is adjudicated an insolvent and‘F'think this view 
of mine is supported also by s. 47 (2) of the Bombay’ Agricultural Debtors Reliéf Act, 1947, 
which diredta-that such portion of the property of the debtor is liable to attechmért and sale 

~ “grider s. 60 of the Code of Civil Procedure, 1908, excluding such portion thereof as the Provincial 
Government shall from time to time notify in the official Gdaectte as the minimum neceasary for 
tho maintenance of the debtor and his dependents as may be required to liqtiddte ‘allthe debts 
of the debtor shall immediately he sold free of all imcumbrances in liquidation df all debta out- 
standing against such debtor.- If the Act intends-to give the insalyent debtar all the bensfite 
of the Provincial Insolvency Act, 1020, ee eee Oa oe 
Talot Aci Ie would not be there.” 


w 


‘`The petitioner applied in revision to the High Court. AR TEE 
TRS, E eae 

`A. N. Vaidya, for the ioner. ope? tn a ea Es mee aor Panne oe 

v N. M: Shanbhag; for e opponent, a A bs ; = 


~- wast = 


* Dooided July 28, 1954. Civil Revision ~- ioe GS ce as number, tho 
Appiination No: 92 of 1953, from the decision Court shall. make an order Judicating, the 
G. 8. Donki, Civil Ju Siwi, in C."No. debtor an insolvent..." ~~" 
1997 of 1947 (Applications oe. 2878 and 8508). + (8) ‘Aftet the debtor*has ‘bean adjudicated 
ee ee an insolvent, the Court shalt direct that such 


insoloency proceedings — ortion of the of the debtor, liable 
Whe ‘cade of sdjuaiontion sub- ‘ attachment under section 60 of 
section Os or (1A) of section 47 shall have ~ the Code of Civil Procedure,- 1908, excluding 
the force of - ato Go 


an order made by- a competent -- 
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Onacia O. J. ‘This is an application by a debtor who has been adjudicated in- 
solvent under s..47(1) of the Bombay Agricultural Debtors Relief Act.. He made an 
application to the Bombay Debtors Relief Act Court that the order of 
insolvency passed against him be set aside and his debt may be made payable by six 

annual instalments by giving him a remission of annas 8 in the sald debt. The trial 
‘Court held that such an application was not maintainable under the Bombay 
‘oultural ‘Debtors’ Relief Act and dismiased it. In my opinion, the learned Ju 
“was right. © 

Now, in this case, the debtor has o one creditor. Horsa rana 
the debt has been reduced and adjv to Rs. 607-8-0. The Court then found that 
the income of the debtor and his moveable property were not sufficient to allow this 
debt to be liquidated by annual instalments not exceeding twelve in number and 
. thereupon the Oourt.made an order of adjudication. Mr. Vaidya’s contention is 
that under s. 48 it is provided that,the order of adjudication made under s. 47 shall 
have the force of an order made by & ogmpetent Court in the exercise of the 
-under s. 27.0f the Provincial Insolvency Act, 1920, and Mr. Vai wants me to 
-oonstrue this section as meaning that all the benefits.of the Provincial Insolvency Act 
are open ta a debtor who has been adjudicated insolvent,.and therefore he contends 
that it is open to him tc propose a éomposition scheme. to the Court under s. 38 of 
the Provingial Insolyency Act. Now, Ohap. Il of'the Bombay Agricultural Debtors 
Relief. Act, vary with insolvency proceedings and there are provisions in this chapter 


ee t from-the provisions of the Provincial Insolvency Act. Under 
mba (2) Y of ad -of the, Bombay Agricultural Debtors Relief Act, œ soon as the order 
of inso vengis made, the -of the debtor has to be sold to li uidate his debts; 


but all his property is not to be sold: part of it he can retain whi is necessary for 
his own: maintenance and that ‘of his dependents. Then: the proceeds realised’ by 
cy sale of the property are to be distributed in the order, of -priority in 
ol. (iis) oF pubs 6. (2) of g. 82. This priority also is different from the priority down 
in the Ingal vgn sy Act. Finally,.s. 50 provides that no application or 
‘rogprd, to $ Gait cfc dcbler diall id ih or thall be dealt vin te oop other 
: TaD, àt-seems clear that Chap. IOT contains a self-sufficient code. as 
PAT oe es debtor is concerned.- The broad scheme is that the.debts 
-of the -insojvent.ata to be adjusted and scaled down. The secured debta are to. be ` 
adjusted 23 laidodown in s. 22; the unsecured debts are to be further scaled down 
in the manner-daid:down in a. 31. - When these debts are ascertained, the Court has 
‘to consider whether. the income of the debtor is such as to enable him to pay off 
-these debts‘by not-more than twelve annualinstalments. Ifhe cannot do so, then he 
judicated: insolvent, and immediately on his being adjudicated insolvent part 
‘of of honean is to ‘be bold to ‘liquidate his debts. The whole scheme is that debts 
which are adjustable under the Bombay cultural Debtors Relief Aot ahould be 
finally adjusted-and the liability of the debtor should be-finally discharged..In . 
discharging his liability, he may do so without being adjudicated insolvent if he 
is in a position to discharge his debts; ee ee his debts, 
he must be adjudicated insolvent, and after he is adjudicated insolvent, his debts 
eee ee liquidated or such part as is necessary. Now, if Mr. 
rs bbe pplication were acceded to, a very extraordinary result would follow. As 
before, the debtor has only one creditor, who is a secured creditor. His secured 
eah laa reaa bei A A cs of accounts under 8. 22 by 40 cent, 
The debtor now wants to reduce his seo debt further by 50 per cent. for that 
: hewants to rely on the provisions of the Provincial Insolvency Act. But Mr. 
Vai forgets'that, if the Provincial Insolvency Act were licable, the secured 
creditor would have been in a much better position. He could have the in- 
solvency and pould have enforced his security is properly of insolvent; 
mene haye realised such amount as he ooul from the property and then proved 
an qrdinary creditor forthe balance. But under the Bombay Agricultural Debtors 
Behet Act he isnot given that option ; he must come in and get his debt adjusted 
„and he gan recover from the property of the insolvent to the extent of the ad- 
justed debt: , it would be impossible to read s. 48 as meaning that the 
provisions of the Provincial Insolvency Act shall apply to an order of adjudication 
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made under s.47(1). Not only has the Legislature not so stated, but the whole scheme 
-of Chap. IIT seems to be that the only orders that can be made in insolvency are those 
mentioned in Chap. ILL, and the only-applications that can be made are those mention- 
edin Chap. IM. Mr. Vaidya emphasises the fact that s. 48 makes the order under 
-8, 47(1) have the same force as the order made by a com Court in the exercise 
-of its powers-under s. 27(Z) of the Provincial Insolvency Act. I+ is difficult to under- 
stand why the Legislature made this provision. But it seems to me that the reason 
was that the order of insolvency being an order affecting the status of the insolvent, 
the Legislature, for greater caution, wanted to provide that it wil) have the same force 
as if it had been made by an insolvency Court. But that does not mean that the 
Legislature provided that all the provisions of che Provincial Insolvency Act shall 
-apply to an insolvency under the Bombay Agricultural Debtors Relief Act. One 
must bear this important position in mind, that an insolvency under the Bombay 
Agricultural Debtors Relief Act-is an entirely different msolvency from an insolvency 
under the Provinaial Insolvency. Act. Even on merits, I do not see any hardshi 
ae anad to the debice by balog denied iha naht ol a Gar. Poeloe aches, He 
is adjudicated an insolvent only if he cannot pay his adjusted debts by twelve in-- 
stalments. There is no further scope for scaling down or adjusting those debts and 
sub-s. (2) of 8. 47 provides for an immediate sale of the property of the debtor on his 
being adjudicated insolvent. Tt is difficult to understand how a situation can arise 
where the insolvent may ask for relief siniilar to the one under s. 88. Mr. Vaidya 
says that he is in a position now to offer to pay off thé whole debt in twelve instal- 
ments or-even in -less instalments. But if debtor is in a position to do so, it is 
-difficult to understand why he was not in that position when the-order of adjudi- 
cation was made under s. 47(1). If he is in that position to-day, it is -clear that he 
kept back from the Bombay cultural Debtors Relief Cocrt some of his income, 
because if he had discolored the whole of his income and if he had satisfied the Court 
that he was in a position to discharge the adjusted debt by twelve instalments or 
less, no order of insolvency would have been made against him. - In my opinion, 
the learned Judge was quite right when he took the view that such an application 
was not maintainable. ; 7 
The result is, the revisional application fails and the rule is discharged with costa. 
Pe? ; Rule discharged. 


; CRIMINAL REVISION. 


Before Mr. Justice Diæit and Mr. Justice Vyas. y 

STATE v. IRIS CHANDRABALA PREMNATH.* 

Criminal Procedure Code (Act V of 1898), Sec. 362(1)(4)—Whether Presidency Magistrate requtred 
to record evidence im non-appealable cases—Deotsion of Magistrate not to record evidence in 
such cases whether subject to review by High Court—Destradility of recording evidence in cases 
not covered by 8. 863(1)—Construction. 

Under s. 862(4) of the Criminal Procedure Code, 1808, a Presidency Magistrate is not 
required to record evidence in cases not covered by s. 662{7) of the Code. Therefore, under 
8. 862(4) of the Code a Presidency Magistrate has a right to refuse to record evidence, and once 
the Magistrate decides not to record the evidence, his decision is not subject to a review by 
the High Court. . 

In a limited sense there is a discretion in a Presidency Magistrate under s. 362(4) of the Code, 
namely, that he may record evidence if he chooses to do so even in a non-appealable case. 
Except in this limited sense, s. 862(é) does not envisage any discretion in a Presidency Magis- 


~ 
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- Mahomed Roshan v. Emperor!, In re Hanifabait, a a ee hemes 
v. Sir H. P. Mody‘, referred to. _ 


Oxe Iris Chandrabala Premnath (accused) was prosecuted before the Adäditionat 


Chief Presidency Magistrate, 8rd Court, Bombay, for an offence under s. 8(b) of” 


the Bombay Prevention of Prostitution Act, 1928. On May 19, 1954, a head 
constable, a police constable and one Rambhau, a fruit vendor, were examined as- 
prosecution witnesses. On May 27, 1954, the statement of the accused was re-- 
corded and on May 81, 1954, five more witnesses were examined, namely, a Superin- 
tendent of Police and an Inspector of Police and three defence witnesses. The case- 
was then adjourned till June 2, 1954, on which date the Magistrate convicted the 
accused of the offence ae against her and sentenced her to suffer simple im- 
prisonment for one day and to pay a fine of Rs. 100 or in default to suffer smpi 
. Imprisonment for one month. 

e accused applied in revision to the High Court. Shah J., while granting rul> 
on July 9, 1954, ade a note to the following effect : ‘The Magistrate has maintain- 
ed no record of the evidence’. When the application came before Gajendragadkar- 
J. his Lordship on A 6, 1954, referred it to a division bench. 

The application was heard by a division bench composed of Dixit and Vyas JJ. 
The petitioner in person. 

S. B. Bhasme appears as amicus curias. 

H. M. Choksi, Government Pleader, for the State. 


Dr J. This revisional ‘application has been referred to a division bench by 
Mr. Justice Gajendragadkar in consequence, we are informed, of Mr. Justice 
Shah’s decision which has been reported in Naran Velji v. Ranjiisingh®. The 
question raised is one under s. 862(4) of the Code of Criminal Procedure. It is one 
of frequent occurrence and, therefore, is of some importance. 

ee facts of the case in which the question arises are simple.. The a priam 

pepon rosecuted . before the Additional Chief Presidency Magistrate, 8 
, for an offence of soliciting persons in a street for the purpose of prosti- 
non under s. 8(b) of the Bombay Prevention of Prostitution Act, 1928. 
Section 8, so far as material, provides : 

“Whoever in any street or public place or place of publio resort or within sight of and in such 
manner as to be seen or heard from any street or publio place, whether from within any house or 
building or not—.. 

(b) solicits or molests any person or loiters for the purpose of prostitution, or camal inter- 
course or any act of gross indecency, 
shall be punished with imprisonment for a term which may extend to six months or-with fine 
which may extend to five hundred rupees or with both”. 

In support of the prosecution case three witnesses, vis. head constable No.. 
1006/K, ; olice nonstate No. 7690/K and one Rambhau Genoji who is said to be a 
fruit merchant at Crawford Market, were examined on May 19, 1954. On May 
27, 1954, the statement of the accused was recorded undèr s. 842 of the Code of 
Criminal Procedure. Then on May 81, 1954, five witnesses, viz. Bhimaji Janapur, 
Superintendent of Police. “A” Division, Sorab Hormasji eon Inspector ofi 
Police, Vigilance Branch C. IL. D , Sorab Behtramsha H >rmusji, Sunderdas hiram: 
and John Frederick Errington were examined and thereafter the case stood ad- 
journed for judgment on June 2 1954. 

`The learned Magistrate considered that the case for the prosecution was proved 
by the evidence of two police witnesses supported as it was by the evidence of 
Rambhau. He disbelieve the defence case which Ai that on the day in quss- 
tion at about 2-80 p.m. the accused was go ong nea her rations and while she 
was passing between the.Leopold Hotel and at ‘States, two men suddenly 
came from the opposite direction, lifted her and nat her into a taxi. The learned 
Magistrate consi idered that the story of the accused was a cock and bull story. 


1 [1925] A. L R. Bom. 147, 8 (1981) 84 Bom. L-R. 276. in 
8. ©. 26 Bom. L. R. 1282. 4 (1048) 46 Bom. L. R. 204, F.B. 
2 (1980) 82 Bom. L. R. 1499. 5 (1954) 56 Bom. L. R. 889.. 
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Similarly, he disbelieved the défence evidence and pointed out that, at any rate, 

the ga ence of Sorab Hormusji Kanga would to support the prosecutior 
case. In the result, he convicted the applicant of the offence charged against her 
and sentenced her to suffer simple imprisonment for one day and to pay a fine of 
Rs. 100 or in default to suffer simple imprisonment for one month. From the order 
of conviction and sentence the has come up in revision. 

The applicant has appeared in person and Mr. Bhacme has argued the case in 
order to assist the Court as amicus curias for which we are indebted. The learned 
Government Pleader has contended that the order of the Court below is correct. 
Mr. Justice Shah, while granting rule, made a note, viz. ‘‘the Magistrate has 
maintained no record of the evidence”. : 
` The question for decision is whether in this case the learned Magistrate was bound 
to record the evidence of the witnesses for the prosecution as well as for the defence. 
pee question turns upon the proper construction of s. 862(4) which provides ` 

t: - 

“In oases other than those specified in sub-section (7), it shall not be necessary for a Presidency 
Magistrate to record the evidence or frame a charge.” d 
Now, it is necessary to refer to s. 862(1) which provides : 

' “Tn every caso tried by a Presidency Magistrate in which an appeal Hes, such Magistrate 
shall either take down the evidence of the witnesses with his own hand, or cause it to be taken 
down in writing from his dictation in open Court. All evidence so taken down shall be signed by 
the Magistrate and shall form part of the record.” 

Section 862(1), therefore, shows that in a case tried by a Presidency Magistrate in 
which an appeal lies, the Magistrate is bound to take down the evidence of the 
witnesses either himself or cause it to be taken down in writing at his dictation; 
while in cases other than those specified in sub-s.(7), -s. .862(4) shows that the 
Magistrate is not required to record the evidence. ion 862, before ita amend- 
ment in 1928, was composed of three sub-sections of which sub-s.(7) ran as follows : 
“In every case in which a Presidency Magistrate imposes a fine exceeding two hundred rupees, 
or imprisonment for a term exceeding six mouths, he shall either take down the evidence of the 
witnesses with his own hand, or capse it to be taken down in writing from his dictation in 
open Court. All evidence so taken down shall be signed by the Magistrate and shall form part 
of the record”. = Í ‘ : 
There was no provision in s. 862 similar to the provision contained in sub-s. 
of à. 862 after its amendment. ‘Sub-section (4) of s..862 was added by Act X 
of 1928. The applicant contends that this is a case in which evidence should have 
been recorded’ by the Magistrate and her point of view has been argued by Mr. 
Bhasme as amicus curiae. The learned Government Pleader, on the other hand, 
contends that it is a matter for the Presidency Magistrate to consider whether or 
not he should record the evidence, and if he comes to the conclusion that he should 
not, he is not obliged to do it merely because it may be desirable to do so. - 

-In this case what the learned Magistrate did was to mention the name of each 
witness as he gave evidence but did not in fact record the evidence of the witness, 
Now, Mr. Bhasme’s argument receives support from Mr. Justice Shah’s decision 
in Naran Velji's case. The first part of the head-note in that case is as follows: ' 

“Section. 862(¢) of the Criminal Procedure Code, 1888, does not confer upon a Presidency 
Magistrate an arbitrary loense to record or not to record-svidence according as he pleases. The 
discretion required to be exercised by a Presidency Magistrate under s. 862(4) of the Code must 
be a judicial discretion.” = . ‘ - A : 
And the point for decision is as to what is’the true construction of s. 862(4). In 
this connéctidn several cases have been cited at the bar. The first of these is a 
decision of this Court reported in Emperor v. Harischandra!. It-may be noted that 
that case was decided before the amendment of s. 862 in 1928. that case the 
applicant was charged with committing the offences of insult and assault and wag 

` convicted and sentenced by a Presidency Magigtrate to pay a fine of Rs. 15. The 
petitioner applied to the High Court and it was observed : f 

“Section 862 of the Criminal Procedure Code does not mean that a Presidency Magistrate 

ee He Yee = . .- 
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<an act arbitrarily and record nothing by way of evidence in cases in which he ts not bound to 
take down evidence in the manner prescribed in the section. In such cases the section merely 
gives him a discretion to take down the evidence or not, and the discretion should be exercised 
judicially in a reasonable spirit and nòt arbitrarily. There may be no necessity to record any 
‘evidence in ‘morning cases’. But where a respectable person is charged with an offence reflect- 
‘ing on his character and serious allegations are levelled against him, there ought to be some record 
of evidence to enable him in case of conviction to go to the High Court”. 


Now, 8. 862(1), as it was before its amendment, required a Presidency Magistrate 
either to take down the evidence of the witnesses himself or cause it to be taken 
‘down in writing from his dictation in cases in which a Presidency Magistrate 
imposed a fine exceeding Rs. 200, or imprisonment for a term exceeding six months. 
Section 862 (1) did not provide as to what the Magistrate was to do in cases other 
than those referred to in s. 862(1). But this Court construed s. 862(1) as implying 
* that a Presidency Magistrate acting under s. 862 cannot act arbitrarily and reco 
nothing by way of evidence in cases in which he is not bound to take down-evi- 
dence in the manner prescribed in the section. In effect, therefore, what the 
decision says is that in cases not covered by s. 862(1), a Presidency Magistrate has 
a discretion to take down the evidence and that the discretion should be exercised 
judicially, and in cases where the offence is one which reflects upon a person’s 
character, there ought to be some record of evidence. 


. Mr. Bhasme has also strongly relied upon this decision. Mr. Bhasme then relies 
upon a decision of this Court reported in Mahomed Roshan v. Emperor’. But it is 
clear that the observations in that case are obiter. 


‘The next case to which reference has been made is a case reported in In re 
Hontfabat*, That was a maintenance proceeding and it was observed by Mr. 
Justice Madgavkar at p. 1500 that— 

St. 262(¢) would apply to a maintenance proceeding and ft is incumbent upon a Presidency 
Magistrate to record evidence”. 3 : 

It appears that the case in Emperor v. Harischandra was referred to and followed. 
It may be noted that this case was decided after the amendment of s. 862 in 1928. 

These three cases upon which Mr. Bhasme has relied have not been approved in 
subsequent decisions to which reference will now be made. The firstof theseis a 
decision of this Court reported in In re Chhagan Hargovan®. That also was a case 
of a maintenance proot aing ond with respect to In re Hantfabai’s case this is 
what Sir John Beaumont, Chief Justice, said (p. 277) : 

“...I oonféss I feel some difficulty in seeing what justification there is for this Court interfer- 
éng with the manner in which a Presidency Magistrate chooses to conduct his business within the 
law. If we are right in holding that he was not bound to record the evidence under the Code, 
I do not quite follow on what ground we oan say that he ought to have recorded the evidence”. 


Then there is another decision in the same volume which is reported in Em 
v. D’Souza*. With ect to the construction of s. 862(4) this is what Sir John 
Beaumont said (p. 387) « i í 

`“... Section 862 is perfectly plain ; it says that in cases which are not appealable it shall not 
be necessary for a Presidency Magistrate to record the evidence. There is no distinction drawn 
between what the learned Judges refer to as “moming cases” and any other oases. Nor js any 
distinction drawn between charges against people oocupying a respectable status in life and people 
‘who occupy some other status. Nor in terms has any discretion been conferred upon the Magis- 
trate. It is no doubt true that in one sense he has a discretion, because it is not illegal for him to 
record evidence if he likes to do so. But his right to refuse to record evidence is, in my opinion, 
absolute, and as long as the case falls within the cases excepted under s. 862(4), the Magistrate 
is not bound to record the evidence, and this.Court has no jurisdiction to require htm to do what 
tho statute says it is not necessary for him to do. If he likes to record the evidence, that is 
another matter; and probably if he was hearing a case which involved a question of serious con- 
sequence to the acoused, and the accused asked him to make a record of those portions of the 
evidence on which he wished to rely on an application in revision, the Magistrate would in a 
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Proper case comply with that request. But in my opinion the exergise of any such discretion: 
‘Would be ex gratia, and not subject to review in this Court”. ar : 
‘And then at 288 he referred to the case of Emperor v. Harischandra and ob- 
served thet that cate was decided according to the wording of s: 802 which was in 
different terms to those in which it is now expressed. ith respect to that deci- 
sion and other subsequent decisions he said (p. 288) : 

“...But the decision hás been acted upon to my knowledge in more recent cases, and I think 
it deeirable to express the view that the decision was not justified by the terms of the Code, 
either as it existed then or as it now exists. This Court is not justified in following a decision. 
which is opposed to the plain words of a statute”. 

This case, therefore, shows that the division. bench consisting of Sir John Beau- 
mont and Mr. Justice Broomfield did not accept as correct the view taken in 
Emperor v. Harischandra and In re Hanifabai. — - 


The next case to be referred to is a full bench decision reported in Shamdasans 
v. Sir H. P. Mody). With t to the earlier cases, the full bench did not 
follow the cases in Emperor v. Harischandra and In re Hanifabai, but the full bench 
seemed to prefer the two cases reported in In re Hargovan and E 
V- D'Souza. In that full bench case Mr. Justice in, who delivered. the 
judgment of thé Court, observed (p. 207): ~- 

“We have no doubt that it would be wrong to interfere in this case, since the discretion: 
of the Magistrate has been judicially exercised. His report shows that he has folly considéred: 
the matter, and he has given full reasons for trying it summarily”, 

It may be pointed out that that was a case in which there were forty-one hear- 
ings and the Magistrate had not recorded any evidence throughout. ; 

e last case to be mentioned is the judgment of Mr. Justice Shah. The reasons 
for the decision are, with respect, cogent because this is what the learned Judge 
says (p. 891): : : 

“...In a case which is so simple that it may be disposed of without any delay and on evidence 
which oan be finished at a single hearing, a Magistrate may be justified in not maintaining record’ 
of evidence. But where either substent/al questions of law or of appreciation of evidence arise 
or adjournments are necessitated and evidence of. witnesses is heard after long intervals, g Magis- 
trate would not normally be justified in refusing to maintain any record of evidence of the witnesses. 
examined or to make a memorandum of the substance of the examination of the accused.” 
Then at the same : 


_ *...Failure to maintain a proper record of the evidence in a-oaso where some substantial: 


Mr, Justice Shah. considered that although s. 862 was worded differently before 
1928, what was implicit in s. 862 before its amendment was made explicit after the 
amendment of the section in 1928 and he preferred to follow the earlier decision 
of this Court in Em v. Harischandra and did not feel persuaded to t 
the view of Sir John ont in Emperor v. D'Souza. With respect, I am unable 
to accept the view taken in Emperor v. Harischandra. In the first place, that case 
-was decided before the amendment of s. 862 in 1928, and, secondly, in view of the 
fact that the case in Emperor v.-D’Sousa was decided after the amendment of 
8. 862 in 1928, it seems to me that this decision lays down the correct principle. 
Section 862(4) does not, in terms, give a discretion -to -a Presidency Magistrate, 
though as o ed by Sir John Beaumont, in a sense; s. 862(4) gives him a dis- 
cretion. Now, s. 862(4) does not require a Presidency Magistrate to record evi- 
dence in cases not covered by 3. B620. A Magistrate under s. 862(4) has a right 
to refuse to record evidence, and in my view, it is not at all a case of discretion pro- 
perly so-called. If the question was one of discretion, the age of s. 862(4) 
would have been different. The meaning of s. 862(4) is that a idency Mé 

trate is not required to record evidence in cases not covered by s. 862(1). It is 
undoubtedly a matter for him to decide and his view of the matter would not, I 
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think, be open to a review by the High Court. Tf he chooses not to record evidence, 
he is within his rights. If he-chooses to record evidence, he is not acting illegally. 
-But the question 1s one entirely for him to decide and I am unable to see as-to how 
‘the question of discretion comes in at all. This is not to suggest that it would not 
-be desirable for a Presidency. Magistrate to record evidence even in cases not cover- 
ed by s. 862(7). It may be that a Presidency Magistrate has to deal every day 
with a number of cases. A particular case may go on for a number of days and 
there may -be a number of witnesses examined in the case. In such a‘case; it 
rwould be straining the memory of a Magistrate too much if he does not maintain 
a record of the evidence in the case. A Magistrate may have an excellent 
memory and a Magistrate may have a weak memory and-an-experienced Magistrate 
would normally keep some record of the evidence in cases in which he would feel 
that a record ought to be kept. But that is no ground for saying that in such a 
‘case. he ought to keep a record of the evidence. Again, where ihe case is a 
simple one and does not last for more than’a few hearings, a Magistrate may 
well be justified in trusting his memory either. with a few private notes 
or with no notes at all. In cases of a complicated nature a te of 
jence would normally keep .a record. But I am unable to accept the 
view that once the ‘Magistrate has exercised the right conferred n hm by 
the law, then that is subject to a review by the High Court. This is, ngt’ to 
that if the High Court feels that an injustice has been'' done, 
igh Court has no power to interfere with the ordér of the Magistrate. The 
kin of the High Court in its revisional jurisdiction are contained in s. 489, 
as also in 8. 485 and those powers are similar to those exercisable by a Court of 
criminal appeal under s. 428. sa ; 

“Here, the case is of a simple natare, though the cha is a serious one. - The 
‘anterval between the commencement of the reco: of the evidence and the date 
of delivery of judgment is not more than 14 days. all, five witnesses have been 
examined and I am not prepared to sey that in ‘such a case the Magistrate would 
mot be able to decide the case without E keepitig.a record of the evidence in the case. 
In my opinion, therefore, the true view is that under 8. 862(4) a Presiden i 
-traté has aright to'refuse to record evidence, and once the te decides in a 
particular way, his decision is not subject to a review by High Court, In 
taking this view I am supported by the decision of Sir John Beaumont in-Emperor 
v. D'Souza with which Teret respectfully agree. While, therefore, I agree with Mr. 
Justice Shah about the desirability of recording eyidence even where a Presidency 

te is not required: to do so, I am unab e, with respect, to.concur with him 
in the construction of s. 862(4). I am inclined to agree with the construction of 
s. 862(4) as put by Sir John Beaumont C. J. in v. D’ Souza. 

On, the facts of this case, however, I am disposed to interfere witb the order of.the 
‘Court below. E TE eas eee oh de If 
proyed, -it reflected seriously’ upon the applicant's character. In support of the 
Prosecution story, there was the evidence of two police witnesses. and the:principal 

reason as.to why the Magistrate ted the Hiss ccidenite war that at ua or 

‘ported: by the evidence of Rambhan Genoji. ow, Rambhau Genoji is said to 
a ft merchant at Crawford Market. His evidence was that about 2-80 p.m. 
gone to the Colaba area to recover his dues and while he was standing upon 
too th waiting to meet a person, he saw the accused approaching the head 
le. He says that he heard the phen which was going on between 
‘the accused’ and the head constable. Now, rson who is standing upon ‘a 
footpath waiting to meet another person, can be attentive to a conversation 
going on between two other persons. Begides, the statement of Rambhau Genoji 
-was recorded by the police not on April 1,-1954, but on-April 8, 1954. It seems to 
me that witness Rambhau Genoji is a chance witness and I am not prepared to 
rely upon his evidence. If the evidence of this witnegs is not ted, what 
remains is the evidence of two constables. But it willnot be safe to rely upon the 
evidence of the two constables in the case ‘of a serious offence like the present one. 
The learned Magistrate no doubt relied upon the evidence of Inspector Kanga, 
but that evidence seems to me to be not at all satisfactory. In his evidence he re- 
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‘ferred to a-previous occasion when he ‘saw the accused’ going in the company of 
girls known to be of loose character. On another occasion he saw the accused, a 
.man and 4.girl going in ‘an omnibus ‘from the V. T. towards Colaba, that the man 
-and the girl got down near the Regal’ Cinema and that the accused got down at 
the next stop. This evidence has hardly m, value spa the incident which 
occurred on April 1, 1954. 

Although, therefore, the learned Magistrate was ht i ™m not recording the evi- 
dence of the witnesses for the prosecution and for Be defence, he was, in the cir- 
imstances of this case, wrong in convicting the accused of the offence charged. 

The pooh will, therefore, be allowed, the order of conviction should be 
.set aside and the accused mesada The fine, pet o 
refunded to the apkadi y PENES 


Vyas J. I agree with my learned brother. 

The question before us is one of construction of eub-s.(4) of 8. 862 of the Criminal 
‘Procedure Code, namely, whether this sub-section requires a Presidency Magistrate 
to exercise his discretion in the matter of recording evidenoe in the tal of non- 
ridesese cases. Mr. Justice Shah has held in Naran Velji v. Ranjtisingh! 

t s. 862(4).of the Criminal Procedure Codé, 1898, does not confer upon a 
Presidency Magistrate an arbitrary license to record or not to record evidence 
according as he pleases and that the discretion required to be exercised by a 
Presidency Magistrate under s. 862(4) of the Code must be a judicial discretion, and 
‘he has cbeceved that where either substantial questions of law or appreciation of 
evidence arise or adjournments are necessitated and evidence of witnesses is heard 
after long intervals, a te would not normally be justified in refusing to 
maintain any record.of evidence of the witnesses examined or to make a memoran- 
-dum of the substance of the examination of the accused. These observations are 
undoubtedly entitled to considerable weight, but with great respect I am unable 
to agree with the view of Mr. Justice S To hold thatthe decision in 
x. Harishchandra? is still good law is to say that even after the enactment of sub- 
3.(4) by the amendment of 1928, the position penning whether a Presidency 
Magistrate is required to record evidence in non-appealable cases has remained the 
‘game as it wan before sub-s.(4) was put on the statute book.- That substantially 
ds the view taken by Mr. Justice Shah, but with very t respect it does not appear 
‘to be a correct view. . Under s. 862 as it stood ore, sub-s.(4)-was added to it, 
‘there was an obligation expressly laid upon a Presidency te that he must 
maintain a record 07 evidence:in ap le cases. But s0 as non-a lable 
‘cases were concerned, the section not make any provision on the subject, thus 
ap tly requiring the te to use his own liscretion in-the, matter. When 

8.({) was enacted and added to 8. 862, aar t was conferred upon a 
Presidency Magistrate that he was absolute to record evidence in 
non-appealable.cases, and if he did exercise Ee raa right and did not record evidence 


‘m a non- Bia case, no: ior Court’ could: interfere with the said exercise 
of that right. The view taken by Mr. J Justice Shah postulates that even after the 
‘enactment of sub-s.(#), there is a ion left in a Presidency:Magistrate and he is 


uired to exercise that discretion before he can refuse to record evidence, ‘Now, 
it is true that there is a difference between the words, say, ‘‘it shall not be neces- 
' gary for a Presidency Magistrate to record evidence” and e words, for instance, ‘‘a 
-Presidency Magistrate shall not record evidence”, and to the extent to which there 
tis the difference between the two expressions, it may be said that ina limited sense, 
there is a discretion in a Presidency Magistrate under sub-s.(4) of s. 862, namely 
-that he may record evidence if he choosés to do so. even in e non-appealable case. 
Except in this limited sense, sub-s.(4) does not envisage any discretion in a Pre- 
~sidency Magistrate. It was this | position which was made clear by Chief 
-Justice Beaumont in Emperor v. D'Souza’, when he said (p. 287) : 


“_,.Nor in terms has any discretidn been conferred upon the Magistrate. It is no doubt 
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true that in one sense he has a discretion, because ft is not illegal for him to record evidence tf he- 
likes to do so.” . 
It is true that in Lalbhai Tricamla] v. Mun. Com. of Bombay! Mr. Justice Macleod. 
quoted certain observations from a decision in Passkall v. Passmore? and the ob-- 
servations were : . 

“The very term (Le. discretion) itself standing and unsupported by circumstances imports- 

the exercise of judgment, wisdom, and skill as contra-distinguished from unthinking folly, heady 
violende or rash injustice”. 
It is also true that in Morgan v. Morgan? the learned Judge held that the discre-- 
tion to be exercised under s. 81 of the statute which he was considering and constru- 
ing should be a regulated discretion and not a free option subordinated to no- 
rules. He observed that the discretion was probably reposed in the Court be- 
cause the Legislature found it impossible to foresee and specify the classes of cases 
` fit for its application which might arise under the new law, and he said that the 
duty of reducing its exercise to method devolved upon the Court. It must, how- 
ever, be stated at this juncture that we have not got s. 81 of 20 & 21 Vic. c. 85 
before us and so we do not know how the language of that section would compare- 
with the language of sub-s.(4) of s. 862 of the Criminal Procedure Code. So, for 
construing sub-s.(4) of s. 862, we cannot turn to the construction of s. 81 of 20 & 
21 Vic. c. 85. In short, the observations in the lish cases of Paeskall v. Passmore 
and Morgan v. Morgan will not be apposite in the present context, because here 
we are concerned with sub-s.(4) of s. 862 of the Criminal Procedure Code and this 
sub-section, as the learned Chief Justice pointed out in v. D’ Souza, does 
not in terms confer any discretion upon a Magistrate. So, the English cases 
construing the term ‘discretion’ are not strictly to the point. 

The weight of the judicial decisions of this Court is definitely in favour of the 
view that in non-appealable cases a Presidency Magistrate cannot be compelled to- 
record evidence, since he has got an absolute right vested in him by the statute to 
refuse to record evidence in such cases. It is true that in Emperor v. Harischandra 
it was held that s. 862 of the Criminal Procedure Code uid not mean that a Presi- 
dency istrate could act arbitrarily and record nothing by way of evidence in 
cases in which he was not bound to take down evidence in the manner prescribed’ 
in the section. This decision went on to say that the section merely gave the 
Magistrate a discretion to take down the evidence or not and that the discretion 
should be exercised judicially in a reasonable spirit. It is to be noted however 
that Æ v. Hartschandra was decided before sub-s.(4) of s. 862 was put on the 
statute book, and that would make all the difference in the legal position whether- 
any discretion is conferred by the statute as it stands now upon a Presidency 
Magistrate to record the evidence or not in non-ap ble cases. Commenting 

n this decision, Chief Justice Beaumont observed in v. D'Souza that. 

learned Judges who decided that case were usurping the functions of the ig- 
lature when they said that in cases of petty offences such as ‘nuisances’ or what. 
are called in police parlance ‘morning cases’, there might be no necessity to record 
any evidence, but that in a case where an educated man holding a comparatively 
respectable status in life was charged with an offence reflecting on his character and 
serious allegations were levelled against him, there ought to have been some record 
of evidence to enable him in a case of conviction to go up to the High Courtin re- 
vision and satisfy the High Court that the conviction was wrong. The learned 
Chief Justice said in effect that in enacting s. 862 the Legislature did not draw any 
distinction between what the learned Ju in Emperor v. Harischandra referred 
to as ‘morning cases’ or other cases. l 

Then again it is true that in In re Hanifabait it was held that where a Presidency’ 
Magistrate could not finish the case at one hearing, and had to put off the decision 
for a considerable time, he should in the exercise of his discretion record notes of 
evidence. In the body of the mime! in this case, Mr. Justice Madgavkar 
approvingly referred to Emperor v. Harischandra and observed that under s. 862: 
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Presidency istrates had a discretion, judicial and not arbitrary, and it was 
necessary for them to consider the evidence judicially. He went on to say (p. 
1501): 

“...Bat without in any way disparaging the experience and capacity of the learned Magis- 
trate, it is impossible to expect him to remember on June 18, the evidence which he had omitted 
to record on March 5, with the hundreds of other cases he must have tried in the interval, Neither 
the law nor this Court places such an unreasonable burden on Presidency Magistrates ; rather as 
pointed out in Emperor v. Harischandra in a summary trial, which is likely to be adjourned for a 
long date, it ts difficult for the Magistrate to remember the evidence, the appreciation of which 
tt is necessary for him to make without a sufficient memorandum to enable him on a subsequent 
date to write a proper judgment. In this case, unfortunately, both the evidence and this order 
are lacking”. 

Mr. Justice Barlee also who delivered a concurrent judgment said that when it 
ap to a Presidency Magistrate that he could not finish the case at one hearing 
and he found that he was obliged to put off the decision for a considerable time, he 
should in the exercise of his wide discretion make notes so as to enable him at the 
time of judgment to remember what evidence had been recorded. Thus, not- 
withstanding the existence of sub-s.(4) on the statute book, the decision in In re 
Hantfabai accepted the principle laid down in Em v. Harishchandra thats. 862, _ 
Criminal Bordin Code, reqvired a Presidency istrate to exercise his discre- 
tion in the matter of recording evidence in non-appealable cases. and that if in certain 
types of cases evidence was not recorded or memorandum of evidence was not 
kept by the Magistrate, there was failure to exercise the discretion judicially. 

This decision, however, was expressly disapproved by a division bench of this 
Court consisting of Chief Justice Beaumont and Mr. Justice Broomfield in In re 
Chhagan H pee: Dealing with a contention which was advanced on the 
authority of the decjsion in In re Hantfabat that if the Magistrate was not bound to 
record evidence, he ought at any rate to have done jt and that the High Court 
ought to order him to do it as the High Court had done in the case of In re 
Hanifabat, the learned Chief Justice delivering the judgment of the bench said 
(p. 277) : . 

“... confess I feel some difficulty in seeing what justification there is for this Court:'inter- 
fering with the manner in which a Presidency Magistrate chooses to conduct his business within 
the law. If we are right in holding that he was not bound to record the evidence under the Code, 
I do not quite follow on what ground we can say that he ought to have recorded the evidence”. 
Then again, the view taken in In re Hanifabat did not find favour with this Court in 
Emperor v. D’ Souza where also the learned Chief Justice said with disapprobation 
that the decision in Emperor v. Harishchandra had been acted upon in more recent 
cascs, ap tly hinting at In re Hantfabat, and the learned Chief Justice thought 
it desirable to point out that the decision in Emperor v. Harishchandra was not 
justified by the terms of the Code eithe1 as it existed at the date of the said decision, 
or as it existed at the date of the decision in In re Hantfabat. He went on to say 
in terms that the High Court was not justified in following the decision, namely 
the decision in,Emperor v. Harishchandra which was opposed to the plain words of 
the statute. 

The decision in In re Hanifabat was not accepted as a correct one by the full 
bench of this Court in S. tv. Sir H. P. Mody’, where the full bench just 
referred to it. only to cite two later cases, In re C n Hargovan and Emperor 
v. D’Sousa and follow those cases. Itis true that in Mahomed Roshan v. Emperor,* 
it was pointed out by Marten and Fawcett JJ. that even in cases falling under sub- 
8.(4) of s. 862, the Nisaretion which was allowed to a Presidency Magistrate not 
to record any ‘evidence should be exercised reasonably as had been pointed out by 
the High Court in Emperor v. Harishchandra. Itis to be noted however that Maho- 
med Roshan v. Emperor was an appealable case where the recording of evidence was 
governed by sub-s.(1) of s. 862 of the Criminal Procedure Code. early, therefore, 
the abovementioned observations of the learned Judges in respect of sub-s.(4) 
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of.s. 862 were obiter and with respect we are not bound to follow them. 

I have already stated that the weight of the judicial decisions of this Court is, 
inclined to the view that in non-appealable cases, a Presidency Magistrate cannot, 
be compelled to record evidence. In this connection, I would mention Emperor 
v. D'Souga, to which I have already referred, in which it was held that sub-s.(4) 
in terms did not confer any discretion upon a Presidency Magistrate in the matter 
of recording evidence, although it was true that in one sense the Magistrate had 

a discretion, because if he did choose to record evidence even in a non-appealable 
case, it was not illegal for him to do so. It was pointed out by the learned Chief 
Justice in this case that under sub-s.( £) of s. 862, the Magistrate’s right to refuse 
to record evidence was absolute and that as long as the case fell wi the cases 

ted under sub-s.(4), the Magistrate was not bound to record the evidence and 
the High Court had no jurisdiction to require him to do what the statute said it 
was not necessary for him to do. If the istrate liked to record the evidence, 
that was another matter; and, as the learned Chief Justice said, probably if he 
was hearing a case which involved a question of serious consequence to the accused 


and the accused asked him to make a record of those portions of the evidence on. 


which he wished to rely on an application in revision, the Magistrate would in a 
proper case comply with that request. But, in the opinion of the learned Chief 
Justice, the exercise of any such discretion would be ew gratia and not subject to 
review in the High Court. I have already stated above that in the full bench 
decision of this Court in Shamdasani v. Sir H. P. Mody the view taken in Emperor 
v. D’Souaa ind In re Chhagan Hargovan was accepted as a correct view and the view 
taken in In re Hanifabas was ened by implication since it was not followed 
although it was referred to. Thus, as against the decisions in Emperor v. Harish- 
chandra and In re Hanifabai, we have got the decision: in Inre Chhagan Hargovan, 
Emperor v. D'Souza and Shamdasani v. Sir. H. P. Mody, the last mentioned one 
being a full bench case, and therefore there is no doubt that on the whole the weight 
of the decisions of this Court is against the view taken by Mr. Justice Shah in Naran 
Velji 7. Ranjitsingh. 

With respect, the view taken in Emperor v. D’Souga and Shamdasani v. Sir 
H. P. Mody, as to the construction of sub-s.(f) of s. 862, is more in consonance 
with the language of sub-s.(4) than the view taken by Mr. Justice Shah in Naran 
Velji v. Ranjitsmmgh. It is a more logical view and the one which does no 
violence to the words of sub-s.(#) which are perfectly plain and clear and 
present no difficulty of construction. If the Legislature, for clarifying the 
elibere which was not so clear as s. 862 stood before its amendment in 1928, 

eliberately enacted sub-s. (£) laying down in terms that in cases other than those 

ed in sub-s.(Z) of the section, it shall not be necessary for a Presidency 

te to record evidence, the High Court cannot compel a Presidency 

Micistrate to record evidence in any type of non-appealable cases upon the ground 

that in the exercise of its revisional jurisdiction, it might have the portunity 

of scrutinising the evidence and doi latice so that justice may not scale be done, 
but may also be seen to have been done. 

As 8. 862 stood before the amendment in 1928, the Magistrate was bound to eT 
evidence in cases in which an appeal would lie. A legitimate deduction from this 
be that in other cases, i.e. in non-appealable cases the Magistrate had a penis 
to record evidence or not torecordit. The question whether the said discretion was 
judicially or reasonably exercised or arbitrarily or capriciously exercised could be 
adjudicated upon by S T Coe Now, under sub-s.(4), the Legislature has 
not in terms conferred any tion upon a Presidency Magistrate in the matter of 
recording evidence. The Magistrate’s right to refuse to record evidence in non- 

estate cases is absolute, and if in the ¢ exercise of that absolute right of his, the 

te refuses to record evidence, it cannot be said that there is failure on his 

part to exercise his discretion judicially. At the cost of repetition it may be pointed 

out, e learned Chief Justice observed in Emperor v. D’ Souza, that under sub-s.(£) 
of ‘8. 862, the only discretion which a Presidency Magistrate has is merely a limited 
discretion in the sense that if he likes to record evidence in a non-appealable case, 
he may do s0, and if he does s0; it will not be an illegality. Beyond that, there is ño 
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discretion vested in the Magistrate at all under sub-s.(4), and therefore if in the 
exercise of his absolute right to refuse to record evidence, he does not record evi- 
dente, it cannot be said that he is guilty of a failure to exercise his discretion 
judicially. 

In the course of his judgment in Naran Velji v. Ranjitsingh Mr. Justice Shah 
has said that what was implicit in s. 862 as it stood before its amendment in 1928 
was made explicit when aba) was added to it in 1928. With respect, I would 
put it differently. I would say that what was not clear and what was left to be 
inferred under the section as it stood before its amendment in 1928, was made 
clear when sub-s.(4) was added to it in 1928. Under the section as it stood before 
1928, it could be said by an inferential process that a Magistrate had a discretion 
in him to decide whether he should or should not record evidence in a given non- 
appealable case. The poan was made quite clear when sub-s.(£)was added in 
1928 putting it beyond a shadow of doubt that the Magistrate had an absolute 
right to refuse to record evidence, no matter what type of a non-appealable case 
it was which he was trying and no matter whether the party insisted upon him 
that he should record evidence. Mr. Justice Shah has observed thát under s. 862, 
sub-s.(£), there is no arbitrary license given to a Magistrate to record or not to 
record evidence at his pleasure. But, with respect, even if we assume that there 
is a possibility of the Presidency Magistrates’ acting arbitrarily, the said possibi- 
lity must not have been overlooked by the Legislature when it decided to enact 
sub-s.(#). Notwithstanding the abovementioned possibility of a Presidency 
Magistrate acting arbitrarily, the Legislature in unmistakable language said that 
it shall not be necessary for any Presidency Magistrate to record evidence in 
non-appealable cases. 


Of course, I do see the difficulty of a Magistrate being able to remember the gist of 
evidence in a case in which a large number of witnesses have been examined and 
several hearings have taken place and where in-between the Magistrate has been 
busy with other cases as well. But the Legislature must also not have been un- 
mindful of this difficulty and yet they enacted sub-s.(4), apparently trusting that 
in a given case, that is to say a case in which there was a large number of witnesses 
to be examined and a case which was likely to take several hearings, the Magistrate 
would maintain his own private notes for the p of refreshing his memory 
later on at the time of writing his judgment. On the other hand, with great res- 
were to the view taken by Mr. Justice Shah, it is impracticable I think to draw a 

emarcating line and say that in cases of particular dimensions the Magistrate 
may not record evidence and in cases exceeding those dimensions he must record 
evidence. For instance, could it possibly be said that if the witnesses did not ex- 
ceed a certain number and if the hearing was not likely to exceed a certain number 
of days, and if the other cases which also the Magistrate had to attend to did not 
exceed a certain number, he may not record evidence ; otherwise he should do 
so? I do not think it is practicable to lay down any such hard and fast or rigid 
rule. The Legislature has certainly the competence to make a law which is con- 
tained in sub-s.(4) of 8. 862. They have made that law and by doing so they have 
conferred an absolute right upon a Presidency Magistrate to refuse to record evi- 
dence in all non-ap le cases. . If in pursuance of that right a Magis- 
trate refuses to record evidence, the High Court cannot compel him to do so, no 
matter what type of a non-appealable cage it may be. 


Lastly, it may not be out of place to point out that where the Legislature intend- 
ed that a Magistrate should use his discretion, it said so in terms. For instance, 
8. 211, sub-s.(2), of the Criminal Procedure Code, says that the Magistrate may 
in his discretion allow the accused to put in a further list of witnesses at a subse- 
quent time and s. 212 lays down that the Magistrate may in his discretion sum- 
mon and examine any witness named by the accused in the list submitted by him 
under 8.211. We have no doubt that if. any discretion was intended to be given to 
a Presidency Magistrate in the matter of recording evidence in non-appealable 
cases, at the time of the amendment of s. 862 in 1928, sub-s.(4) would have in terms 
stated so. The right conferred by sub-s.(4) is unlimited and, - therefofe, with 
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ct eapet Tum amable to agree withthe view taken by Mr. Justice Shah in ' 


elji v. Ranjitsingh 
“As to the result of-this revision application, I agree with my learned brother. 
that it must be allowed and the order of conviction and fine passed against the 
applicant must be set aside, 


Conviction and sentence set aside. 


APPELLATE CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit, 
USMAN HABE v. THE STATE .OF BOMBAY.* 


Bombay ENT Senos Act, 1840 (Bom. XI of 1947), Secs. 42, 78, 30, 874, 33, 44, 58, 54(1), 55, 
Form L—Notice of change under s. 48(2) whether to be given by employee or Representative 
Unton—Whether employee can apply to State Government to refer dispute under s. 73 without 
tniervention of Representative Unton—Construction of statute—Funetion of Court in relation 
to interpretation of section when lam clear—Whether Court can construe section in conformity 
with adommeed views on the subject of the section. 

The right to gtve a notice of change under s. 42(2) of the Bombay Industrial Relations 

ee ne nn aa pan chennai aaa] employee bab ie eyalerre ipon tie epi 
sentative Union. f 


The only right that s. 443) of the Act confers upon the employee is to submit to the Re-. 


presentative Union his grievances and it is ultimately for the Representative Union alone 
to decide whether a notice of change should be given, and having so decided, it is for the 
Representative Union to give the notice, 

Section 78 of the Bombay Industrial Relations Act, 1046, permits any and every employee 
to have access to the State Government. There 1s nothing in this section which suggests 
that an employee oan approach the State Government only through a Representative Union. 


* Decided, July 80, 1964. 8 Ctvil 
rari ages No. 870 of 1954 (with 1 
Applications Nos.. 871, 872 878 
of 1954, ` 
t The relvant portions of the sections 
run thus : 
423. Notice of change.—(1) Any employer 


industrial mattar ‘peaiied in of an 
matter ed in ule II 

notice of such intention in the 
seas form to the representative of 


employces. He shall send a copy of such 
notice to the Chief Conciliator, the Conci- 
liator forthe industry concerned for the local 
area, the Registrar, the Labour Officer and 
such other n as may be prescribed. He 
shall also of such notice at a con- 
ee placo pa the premises where the em- 
ployees affected by the change are employed 
for work and at such other place as may be 
ditected by the Chief ConciJiator in any parti- 
cular area. 


2) An change in 
s$ to fae l ant matter ot specified 


in} rule I or IN shall give notice in the 
prescribed form to the through the 
Te preaenietiye of emp ahall forward 


of the notice to tho Chief Conciliator, 
the {ator for the industry concerned for 
the local erea, the Registrar, the Labour 
Offcer and such other person as may be 
prescribed. 
TS. Provincial Government may refer in- 
dustrial dispute to Industrial Court for arbi. 


tration eH ea Gases oon- 


tained in this Act, the Pro 


may, at any time, refer an industrial dispute 
to the arbitration of the Industria] Court, if 
on a report made by the Labour Officer or 
otherwise it is satisfied that— 

(1) by reason of the continuance of the 

ute— 

a) a serious outbreak ‘of disorder or a 
breach of the public peace is likely to oocur ; or 

(b) serious or prolonged to a 
large sedtion of the community is Hkely to 
be caused; or . 

(c) the industry concerned is likely to be 
seriously affected or the prospects and ope 
for employment therein curtailed; or 

eg ) the dispute ia not likely to be settled 

means; or 


IORI it is necessary in the public interest 
to 


80. Representative of employees.—The fol- 
lowing shall be entitled to appear or act in 
the order of preference specified as the repre- 
sentative oT employees inan industry do any 

kutee a _ Representative Union for such 


(a) a ‘Qualified or Primary Union of which 
the majority of employees directly affected 
by the change concerned are members; 

(ti) any See or Primary Union in 
respect of such industry authorised In the 
prescribed in 


(iv) the Labour Officer if thore bý 
the employees concerned ; 

(7) the persons elected by the employees 
in accordance with the provisions of section 


smployees concerned ; 


RES, 


— 
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The fonc-ton of aCourtis not to legislate. In onesense Judges do make laws, but that is 
only in the sense that sections have to be interpreted and the interpretation has got to be 
in conformÈy with the object the J.cgislature has in mind in passing the law. The outlook 
or the appDach of the Court may place an impress upon the legislation which it is inter- 
preting. mt when the law is clear and only one interpretation is possible, it is not the 
function ofthe Court to construe the section in the light of its own predilections in order 
to do what -t thinks is justice. When the law is clear, the matter is beyond the powers and 
competence of the Court, and it is only the Legislature that oan alter the law in order to 
bring it into conformity with modern and more advanced views on the subject. 


OnE Usman Habib (petitioner) was working as a weaver in the weaving depart- 
ment of Keshavlal Vajechand & Sons, Ltd., Cambay (respondent No. 8), along with 
twenty-five acher weavers. On June 19, 1952, respondent No. 8 gave a notice 
of oat under s. 42(Z) of the Bombay Industrial Relations Act, 1946, to the 


Textile 


abour Union, Cambay (respondent No. 4), which was a Representative 


Union under the Act, for the textile industry at Cambay. On June 25, 1952, 


conciliation >roceedin 


were started before the Conciliator under the Act 


at Ahmedabad (respondent No. 2), but these proceedings ended in failure and the 
failure report was published in the Bombay Government Gazette on December 4, 


1952. 


The petitioner and the other weavers employed by resondent No. 8, who in the 
meantime had resigned their membership of respondent No. 4, then applied to the 


28 or where tae proviso to sub-section (1) 
thereof applies the employees themselves ; 

(ct) the Labour Officer: ... 

27A. Appea-ance on behalf of anployees.— 
Save as provided in sections 82 and 38, no 
employee shall be allowed to appear or act 
in an under this Act except 
through the representative of empioyea. 

32, Persons nho may appear in proceedi: 
A Conciliator, = Board, an Arbitrator, a tot 
Board, a Labcur Court and the Ind 
Court may, # Le or it considers it 

vidual, 


for the ends of justice, permit an in 
whether an loyee or not, to appear in 
any proceeding before him or it: 

Provided that no such individual shall be 
permitted to eppear in any P proceedings in 
which a Representative Union has appeared 
as the represectative of employees. 

44, Agreement regarding change —{1) If 
within seven days e date of service 
of a notice uncer section 42 or an intimation 
ep pela ape. undies arion soon Mo date 

ublication of a notification under sub- 
sa on (5) of sestion 48, or within such further 
period as may he mutually fixed by the em- 
ployers affected and the representative of 
the employtes cffected an ment is arrived 
at in regard to the pro 
randum of such agreement signed 
employer or employers as well as by 
resentative of employces shall be forrrurded 
In the preseriisd manner to tbe Chief Con- 
ciliator, the Registrar and the Labour 
Officer 

58, Selllemest and report.—{1) If a settle- 
ment of an industrial dispute is arrived at 
in a conciliation prooceding, a memorandum 
of such settlement shall be drawn up in the 

rescribed form by the Conciliator and signed 
by the empl and the representatives of 
employees. The Co Conolliator shall send a re- 
port of the preceeding along with a copy of 
the memorandim of settlement to the Re- 
gistrar and ths Chief Conciliator. The Re- 
gistrar shall rmoorl such settlement in the 


register of agreements and shall then publish 


it in the prescribed manner. The change, if 
any, agreed to by such settlement shall come 
into operation from the date agreed upon in 
such settlement where no such date is agreed 
E a ees 

io be sent to Re- 


an qan and Conciliator.— 


oin proposed change in respect of 
cb notios is given under section 42, or 
an intimation or special notice is given under 
section 43 is objected to by the employer or 
the employee, as the case may be, t ey 

who gave such notice, intimation or 

who’ gave mach otis, intimation, or pec 
should be effected, forward to the rar, 
the Chief Conclliator and the Conciliator for 
the local area for the industry concerned a 
full statement of the case in the presenbed 
form within fifteen days from the date of 
service of such notice, intimation or special 
notice on the other or within one week 
of the expiry of the period fixed by both the 
parties under suk-section (1) of section 44 for 
arriving at an t. 

Eeplanntion.—For the of this 
sub-section a change shall be deemed to be 
objected to by the employer or employee, 
as the case may be, if within seven days from 
the date of service of such notice, intimation 
or special notice or within the period fixed by 
both the parties under sub-section (1) of 
section 44 for arriving at an ta 
memorendum of ment has not been 
forwarded to the Registrar uhder the said 
sub-section... 

55. Commencement of conciliation Fane 
ing.—On receipt of the statement of 
under section 54 ibe Conciliator shall, except 
in a case in which by reason of the provisions 
of section 64 a conciliation proceeding cennot 
be commenced, forthwith enter the industrial 


ute in the register kept for the purpose 
thereupon the conciliation sball 
be deemed to have commen from the date 


of such receipt. 
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State of Bombay (respondent No. 1) for reference of their dispute to arbitration 
. under s. 78 of the Act. Respondent No. 1 declhned to make the reference, stating 
. as follows :— 5 

“4, the request made by you to refer the disputes to the arbitration of the Industrial Court, 

‘Bombay, cannot be considered unless it comes from the ‘Representative of the Employees’ 

of the Factories concerned.” 

On September 2, 1988, the petitioner and his co-workers gave a notice of change 
under s. 42(2) of the Act to respondent No. 8. This notice was forwarded through 
respondent No. 4. On SE 29, re the petitioner and his co-workers sent 
a statement of the case as required b 1) of the Act to the Conciliator (respon- 
rae No. 2). The Conciliator plied thas that Gide: 8. 42(2) read with s. 80 of the Act 

plicants were not entitled to give the notice of change and, as such, no action 
Lag ee in the matter. 

"On November 2, 1958, the ponden and his co-workers gave a second notice 
of change to respondent No. 8. This notice was also sent through respondent 
No. 4. On November 16, 1958, the petitioner and his co-workers sent a report as 
a cecal under s8. mer of the Act, requesting the Conciliator to initiate concilia- 
tion proceedings e Conciliator by his letter dated February 28, 1954, stated 
that the report i in Form ‘N’ dated November 16, 1958, sent to his office was not 
valid as the petitioner and his ‘co-workers had not given the notice through the 
representative of employees as contemplated under 8. 42(2) of the Act and as such 
no acer in the matter was feasible. 

7 titioner under art. 226 of the Constitution of India filed the present 

petition fo neg a a mandamus against the Conciliator to initiate the conciliation pro- 

ceedings and a mandamus against the State of Bombay for a reference under 8. 78 

of the Act. 


~The petition was heard. 


Rajoni Patel, with Vithalbhos B. Patel, for the petitioner. 

-M. P. Amin, Advocate General, with Litile & Co., for the State. 

D. H. Buch and A . A, Bixi, for opponent No. 4. 
` N. A. Palkhivala and B. A. Palkhsvala and F. Kaka, with Vakil, Dadabhoy & 
Bharucha, for opponent No. 2. 


Cuacita C. J. A very im aan uestion as to the proper construction to be 
placed upon s. 42(2) of the  ledustrial Relations Act, 1946, arises on this 
petition, and the few facts which a are necessary for the decision of that question 
be stated. 
he petitioner is the employee of opponent No. 8, which is a wea ‘factory, 

and in June 1952 opponent No. 8 gave notice fe Binet sty 42(I). Pur- 

guant to that notice, conciliation proceedings were started and the Conciliator 
reported the failure of conciliation proceedings on December 4, 1952. An applica- 
tion was made by the petitioner and others to Government for a reference under 
8. 78 and the Government declined to make the reference. A notice of change was 
then given by the petitioner and others on September 2, 1958, under s. 42(2). 

On September 29, 1958, the petitioner sent a statement of the case as required by 
the Act to the Conciliator and on October 2, 1958, the Conciliator replied that he 
could not proceed with the conciliation as the notice was not in the declarer form. 
Thereupon the petitioner sent a second notice of change on November 2, 1058. 
This notice was addressed to the manager of the employer’s factory and at the foot 
of the notice it was stated that a-copy had been sent to the Chief Conciliator, 
Bombay, the Conciliator, Industrial Telations Act, Ahmedabad, the Government 
Labour Officer, Baroda, the Registrar, Industrial Relations Act, Bombay, and 
the Textile Labour Union, Bombay, and it was further stated ‘Submitted to the 
Secretary, Textile Union, Cambay”, which is opponent No. 4 and which is the Re- 
presentative Union of the petitioner and other employees recognised under the 
“Act, with a request to forward the above notice to the manager of opponent No. 8 
at Cambay, under s. 42(2) -of the Industrial Relations Act ‘without any delay on 
his accotint’”. On November 16, 1958, the petitioner submitted a report with 
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regard to the notice of change. On February 28, 1984, the Conciliator informed the 
petitioner that he refused to initiate the conciliation proceedings. Thereupon the 
Parar filed this petition claiming two reliefs : (1) a mandamus against the 

ncilistor to initiate the conciliation proceedings, and (2) a mandamus against 
the State of Bombay for a reference dader 8. 78 of the Act. 

The Bombay Industrial Relations Act, 1946, has often comeup for consideration 
before this Court, and before we turn to consider the various provisions it is neces- 
sary to state that the underlying principle of the Act is collective bargaining. 
The conception upon which this law is based is that redress of grievances should 
not be individual, but should be collective. Recognition is given to the fact that 
in most industries labour is organised, and if labour is organised through its own 
union, then that union acts and ap for labour in its representative capacity. 
Now, if one were to look at the litterent sections which fall for consideration, 
bearing in mind this basic principle, it is easier to come to a conclusion on the 
question raised in this petition. 

Section 8, sub-cl.(32), defines a “representative of employees” as meaning ‘‘a 
representative of employees entitled to appear or act as such under section 80” ; 
and s. 80 lays down ERSA in which representatives of employees are entitled 
to appear or to act, and at the top of this hierarchy stands ‘‘a resentative 
Union”. Then one might also refer to a section which has been recently embodied 
in the Act, namely, s. 27A, which provides that, save as provided in ss. 82 and 88, 
no employee shall be allowed to appear or act in any proceeding under this Act 
except through the representative of employees. Section 82 provides for persons 
who may appear in proceedings and the section lays down that 
` “A ConciHator, a Board, an Arbitrator, a Wage Board, a Labour Court and the Industrial 
Court may, if he or it considers it expedient for the ends of justice, permit an individual, whether 
an employee or nou, to appear in any proceeding before him or it:” 

Therefore, a discretion is conferred upon the various tribunals to permit an em- 
ployee to appear in the interests of justice. There is a proviso to this section and: 
that proviso is important; it says: 
“Provided that no such indtvidual shall be permitted to appear in any proceedings in which 
a Representative Union has appeared as the representative of employees.” i 
Therefore, the discretion conferred under s. 82 is limited and fettered by the fact 
-that a Labour Tribunal cannot permit an individual employee to appear where.a 
Representative Union has appeared as representing the employees. In other 
words, if under s. 80 representatives of employees other than a Representative 


Union appear before any Labour Tribunal, the Labour Tribunal ma it an 
individual employee to appear if the Tribunal thinks that the ends of justice re- 
quire it, But if the employees.are represented by the resentative Union, so 


great is the importance which the law attaches to the resentative Union 
that the point of view of the individual employee can only be. presented through 
the Representative Union and not through any other authority. i 
Then we come to s. 42, which is the material section. Sub-section (1) deals with 
a notice of change to be given by an employer and sub-s.(2) deals with 8 notice of 
change to be given by an employee, and the`section provides that an employee 
desiring @ change in respect of an industrial matter not ifled in Schedule I 
or IL shall give notice in the prescribed form to the employer through the re- 
resentative of employees, who shall forward a copy of the notice to the Chief 
Eonailiator, the Conciliator for the industry concerned for the local area, the Re- 
gistrar, the Labour Officer and such other person as may be prescribed. Now, in 
this case, admittedly the notice of given is not with regard to an industrial 
matter specified in Schedule I or IM. erefore, a proper notice could have been 
given under sub-s.(2). Now, two interpretations are possible of this sub-section. 
One is that the notice must be given by the employee himself and the Representa- 
tive Union merely acts as a‘ post-office and forwards the notice to the oe 
The other interpretation that is possible is that the notice is to be given by the 
employee in the name of the Representative Union ; the notice is to be forwarded 
to the employer by the Representative Union itself and it is made incumbent 
upon the Representative Unior also to forward a copy of the notice to the various 
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authorities mentioned in the sub-section. In our opinion, the second construction 
suggested is the more reasonable construction. Because a distinction is made in 
the section between the notice,itself and a copy of the notice which has got to be 
forwarded, it may be said that whereas the sub-section casts a duty upon the 
Representative Union merely to forward a copy of the notice, the notice itself is 
to be sent by the employee. In our opinion, that construction is not a reasonable 
construction looking to the whole scheme of the Act. If this suggestion were the 
proper suggestion, then it would result in this, that the Representative Union 
would have no discretion left in the sending of the notice. As soon as a notice is 
sent, its only cat ges statutory duty—would be to send that notice to the employer. 
However much the Representative Union may feel that the notice given by the 
employee was unjustified or unsustainable, even so, it would not be in a position 
to take a different view from the view put forward by the individual employee. 
Now, when we turn to the form which has been prescribed in this sub-section, that 
form is not consistent with this construction. But Mr. Patel is right when he con- 
tends that, if the form does not conform to the section, the form must be declared 
to be bad and the form must be brought into line with the section itself. Now, 
the form which has been prescribed is Form L and the form requires that the name 
of the representative of employees has to be given, that the notice of change has 
to be aded to the employer whose name has got to be given, and—this is most 
material—it has got to be signed by the representative of employees. It isnot tobe 
sent by the employee himse and what has been urged by Mr Buch on behalf of 
the Representative Union is that it would indeed be a curious state of affairs if the 
Representative Union is required to sign a notice of change with which it is not 
in agreement. Mr. Buch says, that if the form is a proper form, then it clearly 
shows that it is for the Representative Union to decide ultimately whether the 
notice of change should be given or not. Now, it is urged by Mr. Patel—with some 
force—that s. 42, sub-s.(2), confers a substantive right upon every individual employee 
to give notice of change and that right cannot be taken away even if the Represen- 
tative Union does not agree with the point of view of the individual employee. 
It-may be pointed out that the petitioner is not a member of opponent No. 4 
Union (the Representative Union), but is a member of another rival Union; and 
Mr. Patel says that a Representative Union cannot shut out the presentation of 
ievances before the Conciliator because an employee does not belong to that 
Daion, but belongs to another Union. Prima facie this argument has consider- “ 
able force and must be seriously considered, because this Court would be most re- 
luctant to deprive any employee of any substantive right if the law confers that 
right upon him. But various considerations arising out of the provisions of the 
Act itself make it clear to us that the only right t sub-s.(2) of s. 42 confers 
upon the employee is to submit to the Representative Union his grievances and it is 
timately for the Representative Union alone to decide whether a notice of 
change should be given, and having so decided it is for the Representative Union 
to give the notice. In the first place, s. 27A itself makes it clear that all acts and 
PPIE under this Act have to be made through the representative of employees 
and not by any individual employee: We are unable to agree with Mr. Patel when 
he says t the giving of a notice is not a proceeding and that a conciliation 
proceeding only starts as laid down under s. 55 of the Act. and till the conciliation 
pere has started this is not an act or an appearance in any proceeding. 
ow, 8. 27A does not refer only to conciliation proceedings ; it refers to any pro- 
ceeding, and if a proceeding is required under the Act at all, that ing can 
only be taken by an employee through his representative. It is dificult to accept 
the contention that a formal notice to be given under s. 42(2) of the Act is not a 
p ing under the Act. If it is a proceeding under the Act, the proceeding 
can only be taken through a Representative Union. Indeed, for a moment we 
felt rather surprised why the Legislature should haye mentioned in sub-s.(2) of 
s.-42 that the employee shall give notice in the p ibed form to the employer 
through the representative of employees. But the reason is clear, because s. 27A 
formed part ‘of the Act subsequent to s. 42(2), and as s. 27A was not there, the 
Legislatyre had to make it clear that this particular proceeding cannot be taken by 
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the employee himself, but that it can only be taken through his representative. 
In view of the presence now in the Act of s. 27A, perhaps this provision would be 
unnecessary 


But the matter does not stop there. Under s. 44, if an agreement is arrived 
at within seven days of the date of service of the notice under s. 42, a memoran- 
dum of such agreement may be signed by the employer as well as by the represen- 
tative of the employee and can be forwarded to the Chief Conciliator, and on such 
an ent being arrived at the conciliation proceedings need not commence as 
provided in the Act. Therefore, if we assume, as Mr. Patel wants us to assume, 
that the employee has a substantive nee to give a notice whether the Represen- 
tative Union agrees with him or not, this rather extraordinary result would ensue, 
that the employee havi iven a notice the Representative Union can make it 
completely nugatory and block as it were the conciliation proceedings by ing . 
with the employer and submitting the memorandum of agreement to the officer 
concerned. Therefore, the result would be that the law would not permit the 
Representative Union to prevent a notice being sent to the Conciliator with which 
it did not agree ; and yet the law would it that very authority to prevent the 
adjudication of the grievance of the employee embodied in the notice by means of 
conciliation proceedings. Further, if we turn to s. 68, even in the course of con- 
ciliation proceedings a settlement of the industrial dispute may be arrived at; 
but this settlement can only be between the a eee and the representative of 
employees as provided in terms by s. 58. Therefore, even if conciliation proceed- 
ings are launched, the individual employee is not in control of the proceedings 
because it is open to the Representative Union, over the head of the individual 
employee. to arrive at a settlement ot the mdustrial dispute with the employer and 
that settlenient is binding and the conciliation proceedings must stop. Both 
these sections, in our opinion, conclusively show that the right to give a notice of 
ohange under s 42:2) was not conferred upon the individual employee, but was 
conferred upon the Representative Union. It is for the employees to place be- 
fore their Union what their grievances are, and ultimately it is for the Union, if 
it is satisfied that the grievances are justifled, to give the necessary notice of change 
under 8. 42. 

Now, it is necessary just to cast a glance at Chapter X which deals with concilia- 
tion proceedings. Section 54(1) provides that, after a notice of change is givenand . 
it is objected to by the employer or the employee as the case may be, cre 
who gave such notice shall, if he still desires that a change should be eff , for- 
ward to the Registrar, the Chief Conciliator and the Conciliator for the local area 
a full statement of the case in the prescribed form. The Explanation to this sub- 
section provides that a change shall be deemed to be objected to by the employer 
or the employee, as the case may be, if within seven days from the date of service 
of such notice, intimation or special notice arriving at an agreement, a memoran- 
dum of agreement has not been forwarded to the Registrar under the said sub- 
section. As in this case no intimation was given, by reason of this Explanation the 
employer objected to the notice of change and, therefore, it became incumbent 
upon the party giving notice of change to submit a report as required by s. 54(1). 

ow, the report is submitted by the party who gave the notice, and in deciding who 
should submit this report the same considerations apply as we applied to s. 42. 
If we dre right in the view that we take, that the party who has to give notice under 
s. 42(2) is the Representative Union, then the party that has got to make a report 
of the dispute is also the Representative Union. Section 55 makes it obligato 
upon the Conciliator to enter the dispute in the register on He the purpose on his 
receiving the report of the dispute, and thereupon the conciliation proceedings shall 
be deemed to have commenced. In this case, as we have already pointed out, 
the petitioner gave a notice of change under s. 42(2). That itself was irregular 
because the notice of change should have been given in the prescribed form by the 
Representative Union. In the affidavit, the Representative Union took up the 
attitude that it had never received this notice of change from the petitioner. At 
the bar, Mr. Buch has fairly admitted that the notice of change was received, but 
that it was not forwarded to the Conciliator. The report of the dispute was also 
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similarly forwarded by the petitioner and that also is not in the prescribed form 
because Form N requires that that has also got to be signed by the representative 
of employees. Therefore, as far as the Conciliator is concerned, no blame what- 
soever can be ascribed to him for not initiating conciliation proceedings under:ss. 55 
and 66. Not only the notice of change and the report of the dispute were not in 
proper form, but they were never submitted to him, and unless both the nofice and 
the report are submitted to him in the prescribed form, there is no obligation upon 
him to initiate the conciliation . As far as the Representative Union 
is concerned, it is unfortunate that it should first have taken up the attitude that 
it did not receive the notice of change at all. But even if it did receive. the notice 
of change, we have now taken the view that it was not incumbent upon the Re- 
presentative Union to forward that notice of change. The law gives it the discre- 
. tion to decide whether the notice should be sent or not ; and if in its opinion such. 
a notice should not be sent, the Union cannot be compelled to forward the notice 
of change given by the individual employee. 

We should like to say a word about Government’s refusal to refer the matter 
under s. 78. Section 78 gives the widest power to Government to refer an indus- 
trial dispute to the arbitration of the Industrial Court, either on the report made 
by the Labour Officer or otherwise, and it can refer the dispute provided it is 
satisfied as to any of the grounds mentioned in the section ; and the most important 
ground is that it is necessary in the public interest to do so. We wish to make it 
clear that the attitude taken up by Government in refusing to refer this dispute 
under s. 78 was entirely erroneous. The answer given by Government to the 
application of the petitioner for reference was as follows :— 


“...I am directed to say that the Tequest made by you to refer the disputes to the ar- 
bitration of the Industrial Court, Bombay, cannot be considered unless it comes from the ‘Re- 
presentative of the Employees’ of the Factories concemed” 


Now, 8. 7B permits any and every employee to have access to the State Govern- 
ment, There is nothing in s. 78 which suggests that an employee can approach 
his own Government only through a Representative Union. tt is open to the 
employee to satisfy the Siate Government that the public interest requires that 
the dispute’ that he wants to raise ‘should be settled by arbitration; and'Govern-. 
ment were not correctly advised when they took the view that it could only 
consider whether an industrial dispute should be referred or not under s. 78 pro- 
vided an application was made through a Representative Union. The Advocate 
General very fairly concedes that the Government’s approach to this question w 
not a proper approach. In this case, we would have had no hesitation in issui 

& mandamus against the State Government and directing the State Government 
to consider the application of the petitioner on merits under s. 78. But, unfortu- 
nately for the petitioner, the answer of the State Government was given as far 
back as February 8, 1958, and the petition has been filed almost a year after that 
date. But it would be open to the petitioner again to approach the State Govern- 
ment with a request to refer the matter to aphiteation under s. 78, and if such 
application is made, we have no doubt that the Government would consider it 
on merits and decide whether it does or does not fall under any of the grounds 
mentioned in that section. 


Mr. Patel has strongly urged upon us that the view we are taking may lead to an 
oppreasion by the majority of a minority section in the industries.. Mr. Patel says 
t, however justitable the grievance of an individual employee may be, or even 

of a' large section of employees, those grievances may never be heard and never 
be adjudicated upon if the Representative Union, for reasons best known to it, 
refuses to take up the cudgels on behalf of these employees. The answer to this 
difficulty is two-fold. The first is that underlying the Act is the clear assumption 
that a Representative Union acts in the interests of employees, that it acts bona 
fide, and that it exists to do its best for the cause of labour. If a Representative 
Union does not conform to those high standards expected of it, the employees 
are not without redress, because s. 15 permits the Registrar to cancel the registra- 
tion. of a Union on various grounds mentioned in that section, and one of im- 
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portant grounds is that the registered Union is not being conducted bona fide in 
the interests of employees, but in the interests of employers, to the prejudice of 
the interests of employees. Mr. Patel says that it may not always be possible to 
establish what this section requires, and even though a Representative Union 
may not be lacking in bona fides, legitimately there may be two opinions with re- 
gard to the interests of the employees, and if a section of the employees bands 
together and forms another Union having a different point of view with regard to 
the interests of labour, the employees i that other Union have no rights whatever. 
It seems to us that that grievance is legitimate. Mr. Patel says that the Central 
Act has permitted more than one Union the right to voice the grievances of em- 
ployees and has even given the right to individual employees to present their grie- 
vances otherwise than through the official channel. Mr Patel says that we must 
interpret the Bombay Act so as to bring it into line with the Central legislation. - 
Now, the function of a Court is not to legislate. It is true that, in one sense, judges 
do make laws. But that is only in the sense that sections have to be interpreted 
and the interpretation has got to be in conformity with the object the Legislature 
has in mind in passing the law. It is true that the outlook or the approach of the 
Court may place an impress upon the legislation which it is interpreting. But 
when the law is clear a only bne interpretation is possible, it is not the function 
of the Court to construe the section in the light of its own predilections in order to 
do what it thinks is justice. When the law is clear, the matter is beyond the powers 
and competence of the Court, and it is only the Legislature that can alter law 
in order to bring it into conformity with modern and more advanced views on the 
subject. Therefore, while we agree with Mr. Patel that justice can only be done to 
dissident and minority opinion by adopting the provisions laid down in the Central 
Act, it is for our State islature to consider whether the local law should not be 
amended on the lines of the Central law. - 


Mr. Patel has also drawn our attention to a judgment of this Court in Ranchhod 
ERagji v. The State of Bombay! where we took the view that a person who is not a 
member of the Union is not bound by an award or agreement under s. 114 and 
we also heid that s. 80 is a procedural section and not a section conferring sub- 
stantive rights. We do not think that the decision that we have given to-day 
is in any way in conflict with the view taken in the above case. Notwithstandin 
the position given to the Representative Union, we-construed s. 114 as we di 
because of the clear explicit used by the Legislature. Whatever the 
rights of the petitioner may be, if a settlement or agreement is arrived at or an 
award is passed, what we are now concerned with is the narrow question as to 
under what circumstances he becomes entitled to conciliation p ings. Mr. 
Palkhivala has very rightly emphasized the rather anomalous situation that 
would arise if we were to construe s. 42(2) as meaning that every individual em- 
ployee has the right to pive a noticè of mean SH that the Representative Union is 
merely the -office which should convey this notice, and that, when the notice 
is given and is followed by a report of the dispute, it is obligatory upon the Con- 
cilator to initiate conciliation proceedings. Mr. Palkhivala says that such an 
interpretation would make it possible for each and every employee in an industry 
separately and individually to send notices of change and would compel the Con- 
ciliator in each case to initiate conciliation proceedings. Now, surely it could 
never have been intended that the services of a public machinery and a public 
officer should be availed of in a manner which could only lead to the waste of public 
time and not result in any tangible good to any section of the public.’ As we have 
pointed out, if once it is conceded that the Representative Union can make con- 
ciliation proceedings nugatory by intervening either at the, early stage by arriving 
at an agreement with the employer or at a later stage by arriving at asettlement, - 
it would be futile for us to construe s. 42(2) in the manner suggested by Mr. Patel 
in order to confer aright upon the individual employee, which in effect and in sub- 
stance is no right at all. We do not see what useful purpose would be served by 


1 (1958) 55 Bom: L. R. 988, S 
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the employee feeling that he has a right when that right is totally illusory and can 
be defeated at every stage by the Representative Union. 


The result’ is, the Po fails and must be dismissed. No order as to costs. 


Same order in the other petitions. 


Petition dismissed. 





Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Shah. 


RAMJI KESHAVJI CONTRACTOR v. THE MUNICIPAL COMMISSIONER 
OF GREATER BOMBAY.* 


© Bombay Municipal Corporation Act (Bom. III of 1888), Secs. 148, 147, 164(1), 155, 166+—Landlord 
leasing open plot of land for one year—Tenant building structure on land—Whether owner 
Hable to pay property tav on ratealle value of land and structure—Whether expression 
‘land’ in sa. 154, 156, 156 includes structure put up on land. 
When a land is let and the letting does not fall within the purview of 3. 146(3) of the Bom- 
bay Municipal Corporation Act, 1888, and where the landlord is made primarily Hable ‘under 
s. 146(2) of the Act, the proper rateable unit is the land with the building standing thereon. 
Where the owner of a land hed leased it to a tenant for a period of one year and the tenant 
had put up a structure upon the land, keld, that the owner of the land was primarily Hable 
to pay property tax on the basis of the rateable value of the land together with the structure 
constructed thereon under the Bombay Municipal Corporation Act, 1888. 
When ss. 154, 155 and 156 of the Bombay Munictpal Corporation Act refer to “land”, 
it would include:any structure put up on the land, 
_ Gopimath Krishna Pradhan v. Municipal Corporation of Greater Bombay}, referred to. 
One Ramji (appellant), who was the owner of an open plot of land situated at 
Matunga, in Bombay, let this land to one Venkatrao Kanse for a period of one year 


* Decided, August 2, 1954. Civil Reference 
No. 8 of 1954, made by M. D. Lalkaka, Chief 
Judge, Small Causes Court, Bombay, in 
che eee No. M/142 of 1958. 

vant portions of the sections 
run as under : 

146. Primary responsibility for property- 
taxes on whom to rest—{1) Property-taxes 
shall be leviable primarily from the actual 
occupier of the premises upon whioh the sald 


taxes are assessed, if such occupier holds 
the said premises immediately from Govern- 
ment or from the corporation or from a faxendar. 


(2) Otherwise e sald taxes shall be 
primarily léviable as follows, namely :— 

a) ifthe premises are let, fiom the lessor ; 

(a) if the premises are sub-let, from the 
superior lessor; and 

`(e) if the premises are unlet, from the 
person in whom the nght to let the same vests. 

(3) But if any land had been let for an any o 
term ex one year to a tenant, and suc 
tenant has built upon the land, the property 
taxes assessed upon the said land and upon 
the building erected thereon shall be pamarily 
leviable from the sald tenant or his 
presentative, whether the premises be tho 
Deoupation of the sald tenant or of his legal 
representative, or of a sub-tenant. 


147. Apportionment af responsibility for 
propery, Ie mier Ma prantsa. ee are 
or sudlet.i—{1) If any premises assessed to 
any property-tax aro let, and their rr 
valde exooeds. the amount of rent 
in repeat thereof to the person from whom, 
under the provisions of the last p 
So os 


shall be entitled to recelve from his tenant 
the difference between the amount of the 
property-tax levied from him, and the amount 
which would he leviable from him if the 
said tax were calculated on the amount of 
rent payable to him. 

(2) íf the premises are gub-let and their 
rateable value exceeds the amount of rent 
fi mui» tamant or the amount of rene payable 

sub-tenant, or the amount of rent payable 

respect thereof to a sub-tenant by theperson 
holding under him, the said tenant aall be 
to receive from his sub-tenant or thd 
said. sub-tenant shall be entitled to receive 
from the person holding under him, as the 
case may be, the difference between noy sum 
recovered under this section from such tenent 
or sub-tenant and the amount of pro -tax 
which would be leviable in respect of the said 
premises if the rateable value thereof were 
ual to the difference between tho amount 
of rent which such tenant or sub-tenant receives 
and the amount of rent which he pays. 

(3) Any person entitled to receive any 
sum under this section, shall have, for the 
recovery thereof, the same rights and remedies 
as if such sum were rent payable to him by 
the person from whom he is entitled to receive 
the same. 


154. Rateable value how to be determined.— 
1) bulding or land assessable t a property 
or land assessable to a property-tax, 

be deducted from the amount of 


1 ER vil Reference No. 3 of 1953, 
decided by Bavdekar and Vyas JJ., on 
Angust 19, 1953 (Unrep.). 
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from April 1, 1949, to March 81, 1950, on a monthly rent of Rs. 140. Venkatrao 
Kanse continued in possession of the land as a statutory tenant of the appellant 
and constructed upon the plot of land a temporary asbestos shed, portions of 
which he let out to different tenants. 

The Bombay Municipality ee treated this plot of land and the as- 
bestos shed asa single assessable unit and fixed the combined reteable value thereof 
at Rs. 5,500 for the assessment period from October 1, 1958, to March 81, 1954, 
on the basis of the rents charged by Venkatrao Kanse to his tenants who were in 
occupation of the shed. A bill was presented to the appellant by the respondent 
on the basis of the assessment so made for the period from October 1, 1958, to 
March 81, 1954. amounting to Rs. 811-4-0 in all, treating the appellant as the person 
primarily liable to pay the tax so assessed. 

The appellant filed the present appeal in the Court of Small Causes at Bombay 
under s, 217 of the Bombay Municipal Corporation Act, 188%, contending that he 
was not the person primarily liable for the payment of the tax, as he was not the 
lessor or superior lessor of the shed standing on his land and that his tenant 
Venkatrao Kanse was the lessor of the shed and he was, therefore, primarily liable 
for the tax in respect of the shed. : 

The Chief Judge of the Small Cause Court, who heard the appeal, referred the 
matter to the High Court under s. 218 C of the Act, expressing the following 
opinion on the question of the primary liability of the owner of the land to pay 

e tax both on the land and on the structutes erected thereon by his tenant :— 

“Aocording to the well recognised canons for the construction of statutes, a liability for 
a tax cannot be sought to be imposed upon a subject merely by any implication of Jaw and the 
Legislature has to impose taxation by thaking express and clear provision for such imposttion. 
In the present case the provisions of the law, which I have reviewed, do not lead to any suggestion 
whatsoever that the Legislature ever intended and could have possibly intended that a person 
who has no sort of right or interest in a building and cannot therefore enjoy the same or the 
rents or profits thereof, should be held responsible primarily for property taxes in respect of the 


the annual rent for which such land or building be entered every official vear— 


might reasonably be excepted to let from year 
to year a sum equal to ten per centum of the 
gaid annual rent and the said deduction shall 
be in lieu of all allowance for repairs or on any 
other account whatever.... 

155. Commissioner may call for tnformation 
or returns from omner or occupier or enier and 
inspec! assessable premises.—{1) To enable him 
to determine the rateable value of any building 
or land and the person primarily liable for 
the payment of any property-tax leviable in 
respect thereof the Commissioner may require 
the owner or ocgupler of such building or land, 
or of any portion thereof, to furnish him, within 
guch reasonable period as the Commissioner 
prescribes in this behalf, with information 
or with a written return signed by such 
owner or oocupler— 

(a) as to the name and plaoe of‘abode of 
the owner or orcupler, or of both the owper 
and occupier of such building or land; and 

b) as to the dimensions of such building 
or land, or of any portion thereof. and the rent, 


if any, obtained for such building, or land, 
or any portion thereof. 

(8) Every owner or ler on whom any 
such requisition is made l be bound to 


comply with the same and to give true infor- 
on or to make a true return to the best of 
his knowledge or bellef. 

(3) The Commissioner may also for the 
purpose aforesaid make an inspection of any 
s10 building or land, 

150. Assestment book what to contain.— 
The Commissioner shall keep a book, to be 
called "tho assesament-book” in which shall 


(a) a lst of all buildings and lands in 
Greater Bombay disti each, either 
by name or number, as he shall think fit ; 

(b) The rateable value of each such building 
and land determined in accordance with the 
fo ing provisions of this Act; 

rA the name of the person primarily Hable 
for the payment of the property-taxes, if 
any, leviable on each such building or land ; 

d) if any such building or land is not 
liable to he nssessed to the general tax, the 
reason of such non-liability ; 

(e) When the rates of the property-taxcs 
to be levied for the year have been duly fixed 
by the corporation and the period fixed by 
public notice, as hereinafter provided, for 
the receipt qf complaints against the amount 
of rateablo value entered any portion of 
the assessment book, has exp and in 
the case of any such entry which is complained 

inst, when such complaint has been disposed 
of in accordance with the provisions herein- 
after contained, the amount at which each 
building or land entered in such portion of 
the assessment-book is assessed to each of 
the rty taxes, if any, leviable thereon ; 

Uh dt, under section 169 or 170, a charge 
is made for water supplied to any building 
or land by measurement or the water-tax 
or or water by measurement is com- 
ounded for, or if, under section 172, the 

lalkhor-tax for any building or land 1s 
fixed at a rate, the particulars and 
amount of such charge, composition or rate; 

(g) such other details, if any, as the Com- 
misaloner from time to time thinks&t to direct. 


Ay 
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building, as s. 146, which alone operates to impose the primary liability for property taxes, is 
absolutely clear and unambiguous and in cases not falling under sub-se..(1) and (3) such primary ` 
liability ts imposed in respeot of land on the owner or leases of the land who has himself either, 
let the land or has the right to let the same, and a separate primary lability is imposed for the.. 
property taxes in respoct of any building standing on the land of the person who has either let 
the building or has the right in law to let the building. .I must, therefore, answer the question - 
of law which has been ralsed in the present appeal agalost the Muniotpality and hold that in the 
admitted circumstances of the present case, the Municipality has no right to hold the appellant” 
primarily liable under s. 156 for the property taxes based on a joint assessment of the appellant's 
land together with the shed erected thereon by the tenant of the appellant; but {t can hold 
the appellant primarily responsible for such property taxes only in respect of the premises let 
by him, vis., the piece of land alone. - i f ' 
The reference was heard. 


M. I. Patel, for D. V. Patel, for the appellant. 
M. J. Mistry, B: G. Desai and P. D. Daal, with Crawford, Bayley & Co., for 
the respondent. ' 


Cuacia C. J. This is a reference made to us by the learned Chief Judge of the 
Small Cause Court, and the question that arises for our determination is as to who 
is primarily liable under the Bombay Municipal Corporation Act to pay property- 
tax wheri land has been leased to a tenant and the tenant has put up a structure 
upon that land, 

The facts giving rise to this reference are very few and aT are that the appel- 
lant,- who is the landlord, let out an open plot of land to one Kanse for a period of 
one year from April 1, 1949, to March 81, 1950, ‘on a monthly rent of Rs. 140 and 
the tenant constructed upon this plot a temporary asbestos shed. The Bombay 
Municipality treated the land and the shed as a single assessable unit and fixed 
the combined rateable value at Rs. 5,500 for the assessment period October 1, 
1958, to March 81, 1954. After the rateable value was fixed, a bill was presented 
to the appellant on the basis of this assessment and the appellant filed thea peal | { 
before the lea ned Chief Judge contending that he was not primarily liable for , 
the payment of tax in respect of the shed constructed by the tenant, 

It should be made clear at the outset that the question raised in the reference 
only concerns the primary liability to pay property-tax; it is not concerned with 
the liability inter se the landlord and the tenant. The statute has fixed the pri- 
mary liability with regard to property-tax in order to facilitate the collection of 
property-tax. The principle underlying this statute is that the Municipality should 
know whom it should hold liable and the Municipality should not be put to the 
difficulty of ascertaining the actual liability of different persons who may have 
interest in p pecdenee TO . The section we are concerned with is s. 148. 
Sub-section (7) deals with rimary liability of an occupier who holds the pre- 
mises immediately from the Government or from the Corporation or from 
fazendar. That is not the case here. Sub-section (2) provides for all other 
(cases other than those falling under sub-s.(1)), and it provides that otherwise 
said taxes shall be primarily leviable as laid down in the following sub-cla ; 
and sub-cl.(a) provides : “if the premises are let, from the lessor”. Now, in this 
case, the premises are let and, therefore, thé person primarily liable for the - 
ment of tax on these premises would be the lessor, that is, the appellant. Bab. 
section (3) is an exception to sub-s.(2)(a), and it provides that 

“if any land has been let for any term exceeding ons year to a tenant, and such tenant 
has built upon the land, the property’ taxes assessed upon the said land and upon the building 
erected thereon shall be primarily leviabie from the sald tenant or bis legal representative, whether 
the premises be in the occupation of the said tenant orof his legal representative, or of a 
sub-tenant.” i 3 
Therefore, it is clear that, in every case where premises are let, the primary liabi- 
lity -is upon the landlord except in the one case referred to in sub-s.(3), where the 
primary liability is upon the tenant and not upon the landlord.: Admittedly this 
case does not fall under sub-s.(3) of s. 148. Therefore, in our opinion, it is clear 
that the primary liability in this case is upon the lessor. . . ; at 
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Now, the difficulty arises by reason of the fact that in India the view has been 
taken that one person may be the owner of 4 land and another person may be the 
owner of a structure that 1s built upon the land. Consistently with that view, it is 
undoubtedly true that in this case the land belongs to the lessor and the asbestos 
shed put up by the tenant belongs to the tenant; and the contention of the land- 
lord is that he should not be assessed to tax with regard to a part of the premises of 
which he is not the owner.” But in putting forward this contention, the landlord 
overlooks the provisions of 8. 147, which seems to give him the right of recovering 
from his tenant the amount of tax which he has paid in excess of the tax which the 
propery is liable to pay on the basis of the rent recovered by the landlord. The 
’ learned Chief Judge also seems to have doubted the practice followed by the 
Municipality for a very long period of ae land and the building construct- 
ed upon it as a single assessable unit. In this connection, we might look at the 
provisions with regard to the valuation of property assessable to property-tax í 
and these provisions are to be found in ss. 154, 155 and 156. Section 154, sub- 
s.(I), provides that 

“In order to fix the rateable values of any building or land assessable to a property-tax. there 
shall be deducted from the amount of the annual rent for which such land or building might 
reasonably be expected to let from year to year a sum equal to ten per centum of the said annual 
rent and the said deduction shall be in lieu of all allowance for repairs or on any other account 
Whatever.” A 
This determines the reteable value. This reteable value can be fixed either of a 
building or of land. The difficulty is caused by this, that whereas in s. 146 the 
Legislature has used the expression ‘‘premises”’, in s. 154(7) the ression used 
is “building or land.” Then s. 155 provides for the right of the Commissioner 
to enable him to determine the rateable value of any building or land and the 
person primarily liable for the payment of any property-tax leviable in t 
thereof, and to require the owner or occupier of such building or land to Mik hma 
with the necessary information. ` Section 156 provides for the Commissioner 
maintaining a book called ‘‘the assessment-book”, which book: is to contain, 
- among other things, a list of all buildings and lands in Greater Bombay distinguish- 
ing each, either by name or number, as he shall think fit. Now, in our opinion, 
these sections must be read in the light of s. 146. The object of these sections 
is to fix the rateable value and also to determine who is primarily liable. There- 
fore, if the primary liability under sub-s.(2) is upon the lessor where the premises 
are let, the mformation that would have to be gathered and the rateable value that 
will have'to be fixed would be with regard to premises which would include both 
the land and the building, if a building was constructed upon the land. It would 
be untenable to that under ss. 154, 155 and 156 the Municipality should 
assess land separately from the building. If the Municipality were to do that, 
then it would he impossible to fix the primary liability as far as the building is con- 
cerned. It may also be pointed’ out that in the Bombay Municipal Corporation 
Act “land” is defined as land which is being built upon or is built upon, and, there- 
fore, when ss. 154, 155 and 156 refer to “‘land”’, it would include any structure put 
up on the land. Therefore, in our opinion, the schemé of s. [46 and ss. 154, 155 
and 156 clearly indicates that, when a land is let and the letting does not fall within 
the purview of sub-s.(8) of s. 146, and where the landlord is made primarily liable 
under sub-s.(2) of s. 146, the proper rateable unit is the land with the building 
standing thereon. The same view was taken of the right of the Municipality to 
assess. land and building as one rateable unit in a reference that came before 
Mr. Justice Bavdekar and Mr. Justice Vyas in Gopinath Krishna Pradhan v. 
Municipal Corporation of Greater Bombay. 

The question that has submitted to us by the learned Chief Judge is whether 
the Municipality can hold the appellant primarily liable for the property-tax on 
the basis of the rateable value of the land together with the asbestos shed construct- 
ed thereon by his tenant, and the answer we propose to give to this question is in 
the affirmative. : ' 

No order as to costs. g 

1 (1958) Civil Reference No. 2 .of-1953, 19, 19%8 (Unrep.). 
decided by Bavdekar and Vyas JJ., on August - ' : 


Answer accordingly. 
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Before the How ble Mr. M. C. Chagla, Chief Justice, and Mr. Justioe Shak. 
BASUDEO RAMGOVIND MISRA v. VACHHA & CO.* 


Costs—Atiorney—Lien—Agreement betwesn parties in setile suit with intent to deprive soticitor of 


his oosts—Bquitable jurisdiction of Covrt to protect solicitor when to be avercised—Whether 
Court can compel other side to pay costs of solicitor whan payment made fraudulently by other 
side to solicitor’s cHent—Effect of notice by solicitor to other side that he has claim against his 
chent for custs—Wahether Court in exercising equitable furisdiction, where agreement bekween . 
parties to sutt fraudulent, to consider whether soicitor could recover costs from his client. 

When an agreement is arrived at between the parties to a suit and tho intentlon of the 
parties in arriving at the agreement is to deprive the solicitor of his costs, the Court will 
interfere In its equitable jurisdiction and prevent the fraud being perpetrated. The Court 
will interfere either by declaring a Hen on the fund if that fund is in Cou t or the Court will 
cven go the length of compelling the other side to pay the costs of tbe solicitor if the Court is 
satisfied that the other side made payment to the solicitor’s olient with a view to deprive 
tho solicitor of bis costs and his conduct was fraudulent. In this case there is another way 
in which the solicitor can protect_himself. A solicitor can always give a notice to the op- 
posite party intimating to him that he has o clatm for costs against bis own client. If 
such an intimation or notice is given, then however bona fide the agreement between the 

- parties, the opposite party would pay to the client of the solicitor at his own peril because he 

“had nòtióe that the ‘solicitor has a lien’ on the frults of his exertion and the amount should 
not be paid to the other side because the solicitor has a prior claim for his costa. Therefore 
the equitable jurisdiction of the Court would orly be exercised in two cases: (1) where there 
is collusion. between the parties fraudulently to deprive the solicitor of bis claim for costs, 
and (2) where the solicitor gives notice to the other party of the fact that he Has a claim for 
costs against his own client. 

The reason why the Court exercises its equitable jurisdiction in a case where an agreement 
is arrived at between the parties in order to defraud the solicitors is to prevent the fraud 
being perpetrated. Therefore the consideration as to whether the solicitor can recover his > 
costs from his own client or not will not weigh with the Court in exercising the jurisdiction. 

In a suit filed by the plaintiff against the defendant to recover Rs. 85,000 odd, the plaintiff 
took out a summons for attachment before judgment, Thereafter a consent order was made 
by the Court raising the attachment under which the defendant deposited in Court Rs. 5,000 
to the credit of the suit, and a recelver was appointed. Later another consent order was 
made by the Court discharging the receiver on a third party undertaking to guarantce 
payment to the plaintiff of the amount of the deoree that might be passed ayilnst the de- 
fendant in the sutt to the extent of Rs. 8,000 over and above the sum of Rs. 5,000 deposited 
in Court. Before the sutt came on for hearing the plaintiff and defendant informed their 
respecttve solicitors that they had entered into an agreement to settle the sult. The agreo- 
ment was tbat the plaintiffs claim was settled for Rs. 14,500. Rs. 12,800 were to be pald in 
cash by the defendant to the plaintiff and the Hability for the balanoe of Rs. 1,700 was to be 
discharged by the defendant by pledging his omanents with the plaintiff and the defendant 
was to pay this sam by instalments. It was further provided in the agresment that the 
solicitors of the defendant were at liberty to withdraw the sum of Rs. 5,000 deposited in 
Court and the guarantee given by the third party with regard to the payment of Rs. 8,000 
was discharged. On recetving this intimation the plaintiff's solicitors took out a chamber 
summons against the defendant, and the reliefs sought by them were (1) a declaration that 
they had a llen and charge on the sum of Rs. 5,000 deposited in Court for payment of the 
balance of taxed oosts, (2) for a lien and charge on Rs. 1,700 payable by the defendant Lo the 
plaintiff, and (3) Rs. 7,800 for the attorney oclisnt costs as plainuff's solicitors :— 

Held, that looking to the terms of the agreement and considering its implicntions the 
parties wanted to defraud the plaintiffs solicitors with regard to the sum of Rs. 5,000 de- 
posited in Court, and, therefore, the plaintiff's solicitors were entitled to a lien on this amount 
in satisfaction of their claim for costa against ther ollent ; 

that on the facts established it could not be inferred that the objoct of the plaintiff or the 
defendant was to defraud the plaintiff's solicitors when the defendant agrced to settle the 
oldim for Rs. 14,300, and, therefore, in the absence of a notice by the plaintiff's solicitors 


*Degided, August 6, 195d. O. C. J. Appeal No. 12 of 1934: Suit No, 86 of 1950. 
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to the defendant not to pay the amount to the plaintiff, ihe ptt soliottors olaim witli 
regard to Lhe balance of their costs was not sustainable. 


Own Satyanara arayana aad Aa who was carrying on business as a carpet 
merchant at Bhadohi in ed a suit against Basudeo (defendant) to re- 
cover Rs. 85,000 odd in respect, of. certain consignments of carpets supplied b 
him to the defendant at Bombay. The defendant by his written statement ade 
mitted a sum of Rs. 6,000. 

On January 19, 1950, the plaintiff, took out a gummons. for attachment: before 
judgment, and the property of the defendant, including certain carpets, was attach- 
ed. On March 8, 1950, an order was made in chambers by-Bhagwati J. raising the 
attachment, the relevant portion of which was as follows :— 

“,..I do by and with such consent order that upon the Defendant depositing in Court a sam 
of Rs. 5,000 on or before the 10th day of March 1980 to the credit of this sult and hereby further 
undertaking to hand over to the Court Receiver appointed: Receiver herein ‘as hereafter provided 
the carpets mentioned in List “B” hereto by way of security for the Plaintiff's claim in suit... 
And I do by and with such consent further order that the said Receiver be and he Is hereby at 
liberty to sell the said carpets from time to tiine at the best ‘rates with the consent of both the 
parties hereto or by order of this Hon’ble Court and I do by and with such consent further order 
that the said Receiver do retain the net sale proceeds of the said carpets In his hands and when the 
aggregate amount of the said net sale proceeds after deducting his costs, charges and expenses 
dnd commission comes to Rs. 8,000-or more the said Recetver to retain in his hands out of such net 
sale proceeds a sum of Rs. 8,000 to the.credit of the above sutt and do pay the excess of the. net 
TE ee nn eerie Henly tO eho Deendsnt 
immediately ‘thereafter.. 

Pursuant to this order the defendant deposited in Court the sum of Rs. 5,000. 

On December 11, 1950, a consent order was ‘taken’ out by the parties for dis- 
charging the Receiver, the relevant portion of which: was as follows :— 

...Upon hearing Messrs. Vachha & Co., attorneys for the Plaintiff who state that Seth 
Jaigopal Gangabiahan has by his letter dated 28th November 1950 guaranteed payment to the 
Plaintiff of the amount of the Decree that may be passed against the Defendant in the above 
suit to the extent of Rs. 8,000 over and above the sum of Rs. 5,000 deposttod in Court to the credit 
of the above suit the parties here have agreed that the Receiver appointed herein to take charge 
of the 145 carpets pursuant to the sald consent order should be discharged. 

Before the plaintiff's suit came on for hearing, the plaintiffs ‘attorneys, 
Vachha Co. we plicants), and the defendant’s attorneys, Ben Amin & Co., received 
a letter da September 28, 1958, signed by the plaintiff and the defendant to say 
that they had entered into an agreement to settle the suit. The agrement meen 
was annexed to the letter was.in the following terms :— 


This agreement made at Bombay this 8rd day of September 1958 between Bara 
lal Mahavirprasad Gupta (the sole proprietor of Carpet Museum of Bhadohi Dist. -Benares) 
hereinafter called the first party and Basudeo Ramgovind Misra (the sole proprietor of Misra 
Carpet Co., Bombay) hereinafter called the second party. Whereas the first party used to send 
carpets to the second party on consignment basis and had an account between the parties in 
respect of the aforesaid dealings. . The first party was cldiming from the seoond party about 
Rs. $6,000 (Rupees thirty: ty-six thousand only) the second party disputed this Mability to the 
first party about tha: alleged claim. Thereupon the first party filed a suit in the High Court of 
Judicature at Bombay against the second party being suit No. 86 of 1950. In the aid suit a sam 
of Rs. 5,000 (Rupees five thousand only) were deposited by the second party in Court to the credit 
of the above sult and gave surety of Seth Sitaram Jaygopal for the sum of Rs. 8,000 (Rupees 
eight thousand only). At the request of both the parties Seth Narayandas intervened and brought 
about the settlement between the parties on the following terms and thus above suit is settled 
between the parties as follows :— 

1. The second party to pay to the first party the sum of Rs. 14,500 (Rupees Fourteen 
Sho ames Bye hundred oly) tn pull settlenient of tho lam of the est party against the second 
party in the said suit No. 36 pf 1950. 

L The seoond party has this day paid to the first paity the sald sum of Ra. 14,500 (Rupees 
fourteen thousand five hundred only) as follows :— 

(a) Ra. 13,800 (Rupees Twelve thousand eight hundred only) in cash through the said 
Seth Narayandas. 

(6) Ra. 1,700 (Rupees seventeen hundred only) by pledging four-sets of ornaments oon” 

LRT. i 
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taining about twenty four tolas of gold a list whereof is hereto annexed as Rx. “A” by way of 
of Rs. 1,700. The second party agrees to repay to the first party the sald sum of Rs. 1,700 

within six months from the date hereof and the first party on payment of the sald sum by the 

second party to return the said ornaments to the second party. 

~ 8. “The first party has agreed and undertaken to get the said suit No. 86 of 1950 dismissed 

in Court for non-appearance of the parties tmmedistel y on the signing of this agreement and has 

nalo agreed te iform: Bila sololtor to:act acóordingiy peed eee an: signing of this terta, 

4. Save as aforesaid neither party has any claim against the other. 

” B. The first pariy has no claim in the sum of Rus. 5,000 deposited by the second party in the 
High Court in the credit of the above suit and the solicitor of the second party shall be at liberty 
on behalf of the second party to withdraw the said sum of Rs. 5.000 (Rupees five thousand only ) 
from the Court deposited by the second party to the credit of the above suit. The first party or 
his attorney or his solicitor will not object or stop the second party or his solicitor from with- 
_ drawing the said sum of Rs. 5,000 from the Court in any circumstances. 

6. The guarantee given by Seth Sitaram Jaygopal on behalf of the second party as surety 
for payment of the sald sum of Rs. 8,000 (Rupees Eight thousand only) to the first party in the 
above suit is hereby oancelled. 

7. The first party has no claim whatsoever against the second party in respect of the above 
syit or any other proceedings and indemnifies the second party from all claims by the other party 
in respect of the above suit and other proceedings. 

8. Each party to bear his own costs of the suit and other proceedings. 

On October 5, 1988, the applicants Genes attorneys) took out a chamber 
summons, seeking snier alia the following reliefs 

(a) That it may be declared that tho appřloants have a lien and chargeon the sam of 
Rs. 5,000 deposited in Court by the defendant on or about the 8th day of March 1950, pursuant 
to the order herein dated the 8th day of March 1950 for payment of the belance of their taxed 
costs charges and expenses in the above mit between attommey and client as attorneys for the 
plainthf aboyenamed ; 

Œ) That it may be deolared that the applicants have a lien and charge on the sum of 
Rs. 1,700 payable by the defendant to the plaintiff under the agreement dated the 28rd day of 
September 1958 between the plaintiff and the defendant being part of Ex. B to the affidavit of 
N. B. Desai in support for payment of the balance of their taxed costs charges and expenses in the 
above suit between attorney and client as attorneys for the plaintiff abovenamed ; 

(ce) That the defendant do pay to the applicants the balance of the appicants’ costs charges 
and expenses of the above suit between attorney and client as attomeys for the plaintiff above- 
named when taxed to the extent of Rs. 7,800 ; 

(d) That pending the taxation of the applicants’ bill of costs and the paymen. of the balance 
thereof by the plainttff, to the applicants, the defendant may be restrained by an order and in- 
junction of this Hon'ble Court from withdrawing from this Hon’ble Court Re. 5,000 deposited 
by the defendant on the &th day of March 1950 pursuant to the order herein dated the 8th day 
of March 1050 ; 

(e) That pending the taxation of the applicants’ bill of costs and the payment of the balance 
thereof by the plaintiff to the applicants, the defendant and the plaintiff may be respectively 
restrained by an order and injunction of this Hon'ble Court from paying and receiving the afore- 
said sum of Rs. 1,700. 


The chamber summons was heard by Coyajee J., who delivered the following 
judgment on November 10, 1958 :— 


Coyasun J. This is a summons taken out by the applicants who are solicitors 
who had acted on behalf of the plaintiff in suit No. 86/1950 and the summons asks 
for a declaration that the applicants have a certain lien for costs on a sum of 
Rs. 5,000 that has been deposited in Court in the circumstances that I shall set 
out hereafter. They also ask for a declaration that they have a further lien on 
the sum of Rs. 1,700 which is payable by the defendant to the plaintiff under a 
certain agreement dated ae 28, 1958. 

The circumstances in which this application arises are as follows: The plaintiff 
filed this suit inst the defendant and claimed a sum of Rs. 85,000 odd and m 
the alternative he asked for accounts under the directions of the Court in connection 
with a certain consignment of . In the meanwhile evidently an attachment 
before judgment was levied on the carpets in the hands of the defendant and an 
order mee made which is rather important. .That was an order made on March 
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8, 1950, and that order is a consent order. Under that consent order the defendant 
agreed to deposit Rs. 5,000 to the credit of this suit and the Court Receiver was 
appointed receiver of the carpets. The amount as well as the carpets, it does 
appear from the order drawn up, were by way of security for the plaintiff’s claim 
in the suit and further it was directed that after the sale of the epee Dy the 
receiver he should keep in hand a sum of Rs. 8,000 and pay over the ce if any 
to the defendant. Evidently this consent order came to be because the 
defendant first admitted that he owed the plaintiff a sum of 6,000 and subse- 
quently admitted that he owed the plaintiff a further sum of Rs. 8,000. In these 
particular circumstances it is quite clear that Rs. 5,000 plus Rs. 8,000 were the 
deposits made against the admission made by the defendant that he owed Rs. 18,000 
in any event to the plaintiff. It is attempted to be said that this is a deposit on 
account of the suit and this amount may be returned by the Court at the end of the 
suit to either party. I can conceive of a position where that is done, but here clearly ` 
where the it is made on admission and it is i t to the sum admitted 
by the defendant and the order itself says that it 1s by way of security for the 
plaintiff’s claim, there is no room to my mind for the argument that at the end of 
the suit in spite of this admission any amount from this could be returned to the 
defendant. 

It appears that pending the suit the plaintiff entered into an agreement on 
January 18, 1951, whereby he agreed to give a lien and a charge on this sum of 
Rs. 5,000 deposited in Court in favour of his solicitors. It is contended on behalf 
of the defendant before me that he was not aware of the existence of this document 
and I am quite prepared to proceed on the footing that the defendant was not 
aware of the existence of this document. It is argued in the affidavit in reply 
that this is a mere ent. 

Now, the case on of the applicants is as follows: It is stated that pending 
this suit the parties came to a certain agreement and under that agreement whi 
is dated September 28, 1958, the parties agreed that the defendant was to pay 
cash down to the extent of Rs. 12,800 and pay a furthersum of Rs. 1,700 by pledging 
four sets of ornaments. It is also agreed that each party should bear his own costs 
of the suit and other proceedings but the important part of the agreement is that 
the defendant is to pay the plaintiff the said amount and it is the defendant’s 
solicitors under the agreement who are to withdraw the sum of Rs. 5,000 deposited 
in Court. I do not understand this circuitous manner of paying the costs of the 
defendant’s solicitors. I can understand the defendant paymg this amount less 
Rs. 5,000 already deposited in Court by him but I cannot understand the de- 
fendant paying the whole amount agreed upon in cash hes parny cash and partly 
by security and allowing the defendant’s solicitors to withdraw the amount of 
Rs. 5,000 deposited in Court. 

It may be noted that on the very day that this transaction was put thro 
certain documents were executed by a certain advocate called Badiani and on 
same day, viz. September 28, 1958, a letter was written both by the plaintiff and 
by the ef endant addressed to their solicitors in which peremptory directions are 
given that the suit be placed on the board immediately and dismissed, and it is 
stated in that letter that it is agreed that the plaintiff has no claim in the sum of 
Rs. 5,000 deposited by the defendant to the credit of the suit. 

Now, it is contended on behalf of the defendant that this was a genuine settlement 
and a bona fide transaction and in these circumstances the Court should not give 
the declaration asked for. I may say that Mr. Parpia has argued that this sum- 
mons is misconceived- as where allegations of fraud and collusion are made the 
Court should not proceed in this summary manner but should refer the applicants 
to a regular suit. I may say that as pointed out by Corderoy on Solicitors, 4th 
edn., p. 4887 

“To make out a case of collusion it must appear that the object of the compromise is that 
the plaintiff should get more, while his solicitor would get less, than each would otherwise recetve- 
‘The collusion must be clearly established ; but it may be inferred from the mere facts, or made out 
on respondent's own evidence.” 

Applying common sense I have no hesitation in drawing the inference Corderoy 
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refers to that this arrangement was deliberately made for the purpose of depriving’ 
the plaintiff's solicitors of the fruits of their efforts of having obtained this deposit’ 
of Rs. 5,000 into Court. Although I am drawing this inference on facts I may 
say that strictly speaking an inference is not necessary. It is not necessary for the 
applicants’ solicitors to establish this collusion and fraud, because even in the ab- 
gence of suct' collusion and fraud once a plaintiff obtains a deposit from the de- 
fendant and {that deposit is made in Court, under the Common Law of England 
applicable to ‘the solicitors in Bombay that is sufficient notice even to third parties 
who have had no notice of such deposit, and that has been clearly laid down in 
the case of Tyabji Dayabhai & Co. v. Jetha Deji & Co There a series of English 
decisions were referred to and it was held that the English Common Law governed. 
the rights and duties of attorneys in Bombay and that an attorney had at Common 
_Law a lien for his costs over property recovered or preserved or the proceeds of 
any judgment obtained for the client by his exertions. A party attaching a decree 
whether for a sum of money or for costs attached it subject to a lien of the solicitor 
by whose efforts the decree had been obtained, and where a party attached a decree 
which directed payment of the costs to the dee ean he had notice by that very fact 
that the plaintiff’s solicitors might be enti ed to an attorney’s lien on that fund 
for the amount of their costs. In fact the mere fact of there being a fund in Court 
was sufficient to give notice to a third party of the possibility of the solicitor being 
entitled to a lien for his costs... So long as the Court had control over the fund, the ' 
lien was not liable to be defeated by a third party such as an assignee of a decree 
or an attaching creditor of the solicitor’s client even though the third party had 
no express notice of the lien. The authorities reviewed here need not be gone 
through, but it is clearly laid down that where a fund is deposited in Court, it is 
sufficient notice of the fact that there would be a possibility of the solicitors’ lien 
and even to third parties who have no express notice. In this icular instance 
before me the amount was deposited by the defendant himse and it would be 
absurd on the part of the defendant to contend that he had no notice of the possi- 
bility of a lien by the applicants. 
Mr. Khambatta has referred me to one decision which I should like to refer to 
and that is the case of Price v. Cronch? where it was held that where a plaintiff 
and defendant compromise an‘action with the knowledge that they were so acting 
as to deprive the plaintiff's solicitors of their costa, such solicitors are entitled to have 
payment of their taxed costs of the action or for the continuance of the action Yor 
the recovery of such costs. : x 
- This brings me to the one argument advanced on behalf of the defendant by, 
Mr. Parpia and that is as regards the nature of the proceedings that should be taken 
for the purpose of enforcing such claim. For that purpose he has referred me to a 
decision of the Calcutta High Court being a judgment of Mr. Justice Sale in the 
case of Ramdoyal Seromgie v. Ramdeo*. But I may at once point out that in the case 
before Mr. Justice Sale there was no fund in Court at all and the solicitors applied 
for a declaration of a claim in the absence of any such fund and in fact during the 
argument the application for lien was in fact given up. In that case the attorney 
applied for an order that the plaintiff and the defendant or either of them should - 
him his taxed costs on the ground that they had fraudulently deprived him 
of his costs. It was held that in an action of the kind where charges of fraud are 
made it would be inconvenient to dispose of the issues on affidavits alone. Mr. Jus- 
tice Sale pointed out that the claim so far as it rested on the alleged breach of lien 
was not pressed but the applicant relied on the facts which it was contended dis- 
closed fraudulent collusion. Then he said that in those particular circumstances 
it was the practice of that particular Court not to dispose of the matter in a 
summary manner. In these circumstances this particular authority to my mind 
has no direct bearing on the question before me. i i 
I am answering this question on two grounds : one is that on the admitted facts 
of the case the Court is entitled to draw an inference that this was an arrangement 
arrived at for the purpose of depriving the solicitors of the costs. Secondly, I 
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have come to-the conclusion -that even if that allegation was not there, there was 
sufficient notice that this fund was deposited for the p of satisfying the claim 
of the plaintiff and that these are the fruits of the solicitors’ exertions and there- 
fore I am satisfied that even in the absence of any allegation of collusion I would 
have passed the same order as I propose to pass. Theonly other. point is that apart 
from these Rs. 5,000 the applicants claim a lien on a certain amount of Rs. 1,700 
which is part of the agreement. Now, it is contended by Mr. Parpia that although 
originally the sum was Rs. 12,800 to be paid and-security in the sum of Rs. 1,700 
in ornaments was to be given in fact the full payment has been made which is 
endorsed at the foot of the agreement which is ed over to me and this acknow- 
ledgment has been signed by the plaintiff. It appears that this is on the same 
day as on the day on which the agreement was arrived at, but since this endorsement 
is there I do not propose to go into evidence whether this is collusive or not, and in 
those circumstances I will not allow the second prayer of the summons. I will, ` 
therefore, make the summons absolute in terms of prayer A. No order as 

prayer B. I am allowing prayer C because logically on the footing of the authori- 
ties that were cited if the defendant has been mstrumental in depriving the plain- 
tiff’s solicitors of their costs in law he is liable to pay the balance of the costs. 
No order as regards prayer E. Order in terms of prayer D. The defendant will 
pay applicants’ costs of the summons. Counsel certified. Interim mjunction 

issolved. 


The defendant appealed against the order of the lower Court. 


M.R. Parpia and C. C: Vaidya, for the appellant. 
H. M. Seervas, for the respondents. 


CuacLa C. J. <A very interesting question arises in this appeal as to the right of 
a solicitor to recover his costs not from his client but from the opposite = par 
The plaintiff filed a suit against the defendant for recovery of Rs. 85,000 odd 
in the alternative for accounts from the defendant m ect of certain consign- 
ments of supplied by him to the defendant. The defendant by his written 
statement ited A sum of Rs. 6,000 and his contention was that certain car- 
pets were left with him and till they had been sold full accounts could not be made 
up but he was prepared to hand over these carpets to the plaintiff thereby suggest- 
ing that the ownership of this property was of the plaintiff. On-March 8, 1950, 
an order was made in chambers by Mr. Justice Bhagwati. This order was on a 
summons taken:out by the plaintiff for attachment before judgment. The 
carpets in suit had been attached and the defendant appeared to show cause and 
wanted the attachment to be raised and the order that was taken on March 8, 
1950, was that upon the defendant depositing in Court a sum of Rs. 5,000 on or 
before March 10, 1950, to the credit of the suit and further undertaking to hand 
over to the Court Receiver ae Receiver herein the carpets mentioned in the 
list by way of security for the plaintiff’s claim in suit the attachment before 
judgment be raised. Now, pursuant to this order the defendant deposited in 
Court the sum of Rs. 5,000. With regard to the carpets this order further pro- 
vided that the carpets should be sold by the Receiver to the extent of Rs. 8,000 
and the sale proceeds should be retained by the Receiver as security for any decree 
that might be passed in favour of the plaintiff. If the carpets realised more than 
Rs, 8,000, the ce was to be returned to the defendant. Now, this order with 
regard to the Receiver taking possession. of the carpets and selling them was varied 
on December 11, 1950, and it was provided by that order that upon one Jaigopal 
Gangabishan guaranteeing payment to the plaintiff of the amount of the decree 
that may be passed against the defendant in the suit to the extent of Rs. 8,000 
over and above the sum of Rs. 5,000 deposited in Court to the credit of the suit the 
parties agreed that the Receiver appointed to take charge of the carpets pursuant 
to the consent order should be di Therefore, insubstance the position was 
that the plaintiff was secured to the extent of Rs. 5,000 lying in Court and to the 
extent of Rs. 8,000 he had no longer the maui Sh the sale proceeds of the carpets 
but he had security of the guarantee given by Jaigopal Gangabishan, N 
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Now, it appears that in July 1958 the suit appeared on the warned list of Mr. Jus- 
tice Coyajee and the plaintiff’s solicitor gave plaintiff intimation of the fact and 
asked him to come down to Bombay. It may be stated that the plaintiff is a 
resident of Bhadohi in Benares. e plaintiff came down to Bombay m July 
1958 bpt the suit did not reach hearing till the end of August. Thereupon an 
Mann was made by the plaintiff’s attorneys to Mr. Justice Coyajee to ex- 
pedite the hearing of the suit. This application was refused by the learned Judge. 
On September 28, 1958, the plaintif’s attorneys received a letter signed by the 
pláintiff and the defendant that they had entered into an agreement to settle the 
suit.” The terms of the agreement were annexed to the letter and the agreement 
was that the plaintiffs claim was settled for Rs. 14,500. Rs. 12,800 were to be 
pag in cash by the defendant to the plaintiff and the liability for the balance of 

. 1,700 under this settlement was to be discharged by the defendant by pledging 
his ornaments with the plamtiff and the defendant agreed to pay this sum by in- 
stalments and the sum being paid the pledged ornaments were to be returned by the 
plaintiff to the defendant. te was also provided by this agreement that the soli- 
citors of the defendant were at liberty to withdraw the sum of Rs. 5,000 deposited 
in Court as already mentioned and the agreement also provided that the guarantee 
given by Jaigopal with regard to the payment of Rs. 8,000 was discharged. It 
may be pointed out that ultimately instead of pledging the ornaments with the 
plamtiff the defendant paid to the plaintiff the sum of Rs.1,700incash. Therefore, 
m substance the agreement came to this, that the defendant settled the plaintiff's 
claim which was for Rs. 86,000 for Rs, 14,500. He paid the sum of Rs. 14,500 in 
cash and the sum of Rs. 5,000 which had been deposited in Court was agreed ‘to be 
withdrawn by the defendant’s solicitors. 

When the plaintiff's solicitors got intimation of this agreement they took out a 
chamber summons on October 8, 1958, and the relief they sought was first a 
Geslire Hon that hry hed a en end charge on the mmi or Ba 5,000 deposited in 
Court, for payment of the balance of taxed costs. They also asked for a lien and 
charge on Rs. 1,700 payable by the defendant to the plaintiff. They asked for 
this relief because looking to the terms of the t they were under the im- 

ression that Rs. 1,700 had not yet been pai by the defendant to the plaintiff, 
also aked for the attorney client costs as plaintiff’s solicitors to the extent 

of Rs. 7,800. Therefore, in effect they asked in all for Rs. 14,500 the sum which 
the defendant had paid to the plaintiff, as the plaintiff would be liable to pay to 
his attorneys this sum for costs of the suit. 

The summons came before the learned J Mr. Coyajee and he granted relief 
to the attorneys with regard to Rs. 5,000, which was prayer A in the summons and 
also with regard to the payment by the defendant of costs to the extent of Rs. 7,800. 
He refused relief with regard to prayer B dealing with the sum of Rs. 1,700, as 
that sum had already been id by the defendant to tho plaintif, It is against 
this order that the defendant has come in appeal. 

Now, before we deal with the facts of this case it is necessary perhaps to reiterate 
certain principles with to the rights of solicitors which we think by now are 
fairly well-settled. A solicitor is undoubtedly entitled to proceed against his own 
client for the costs to which the solicitor is entitled in respect of the work done by 
the solicitor for his client. The Court gives many facilities to the solicitor to 
tecover his costs from his client. He can get his costs taxed and on the issue of an 
allocatur he can get a pay-order from the Chamber Judge which he can execute as 
a decree. ore, the mportant facility that the Court affords him is that he need 
not file a suit against his t to recover his costs. But there is one other facility 
which is equally important and that is that the solicitor is entitled to come to this 
Court and claim equitable interference by this Court on his behalf, and: what we 
have to consider in this case is under what circumstances and within what limi- 
tations will the Court exercise its equitable jurisdiction in favour of the solicitor, 
because it must be borne in mind that prima facie it may seem rather unusual that 
a solicitor should come to this Court and ask the opposite party to pay him his 
costs although the solicitor has not worked for the opposite party end in & sense 
there is ng privity between him and the opposite party. Now, a solicitor is en- 
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titled to a lien on the fruits of his exertion. If anything is recovered in the litiga- 
tion as a result of the exertion of the solicitor, the solicitor is entitled to a lien on 
that fund. Ifthe fund is in Court and the solicitor approaches the Court, the Court 
would declare a lien on that fund and would prevent that fund from leaving the 
Court because the fund has come to Court as a result of the work done by the- 
solicitor and the solicitor would have a right to that fund prior to his own client. 
But here we are dealing with a case where there is an agreement between E SD 
Now, this agreement was arrived at behind the backs of the respective solicitors, 
It was an agreement to settle the matter out of Court. Now, the ordinary pro- 
position of law is that litigants have every right to settle their litigation without 
the assistance of the lawyers and even behind the backs of the lawyers. One must 
not overlook the primary fact that the litigation is that of the clients and not of the 
solicitors. One must not also overlook the fact that costs are subsidiary to the . 
merits of the litigation. But what the authorities have laid down is that when an 
agreement is arrived at between the parties and the intention of the parties in 
arriving at the agreement is to deprive the solicitor of his costs, the Court will inter- 
fere in its equitable jurisdiction and prevent the fraud being ted. The 
Court will interfere either by declaring a lien on the fund if that is in Court or 
the Court will even go the length of compelling the other side to pay the costs of the 
solicitor if the Court is satisfled that the other side made payment to the solicitor’s 
client with a view to deprive the solicitor of his costs and his conduct was fraudu- 
lent. Now, in this case there is another way in which the solicitor can protect 
himself. A solicitor can always give a notice to the opposite party intimating to 
him that he has a claim for costs against his own client. If such an intimation or 
notice is given, then however bona fide the ent between the ies, the 
opposite party would pay to the client of the solicitor at his own peril because he 

notice that the solicitor has a lien on the fruits of his exertion and the amount 
should not be paid to the other side because the solicitor has a prior claim for his 
costs. Therefore, the equitable jurisdiction of the Court would only be exercised 
in two cases: (1) where there is collusion between the parties fraudulently to 
deprive the solicitor of his claim for costa, and (2) where the solicitor gives notice 
to the other party of the fact that he has a claim for costs against his own client. 
Now, in this case no question of notice arises, because the solicitors never gave 
notice to the defendant that they had a claim for costs against their client. 

The question that we have to consider in this case is the question of collusion. 
Now, that question must be approached under two different heads: collusion with 
regard to Rs. 5,000 deposited in Court and collusion with regard to the payment of 
the balance by the defendant to the plaintiff. The plaintiff’s solicitors’ case is 
that there was collusion with regard to the whole of the ent and that they 
have a right to proceed against the defendant in respect of the amount of Rs. 14,500 
paid by the defendant to the plaintiff, and inasmuch as the defendant paid this 
sum to the plaintiff in order to defraud the plaintiff's solicitors, to the extent of 
Rs. 5,000 deposited in Court they are entitled to a lien on that sum and to the 
extent of the balance, inasmuch as those moneys are lost because the plaintiff has 
gone away with those moneys, the plaintiff’s solicitors are entitled to call upon the 
defendant to the amount to them. Now, in our opinion, as far as the question 
of collusion with regard to Rs. 5,000 is concerned, the matter is very simple. In 
our opinion it is difficult to conceive of a clearer and perhaps a r case than 
the one we have before us where a deliberate attempt was e to prevent the 
solicitors from taking away Rs. 5,000 deposited in Court in satisfaction of their 
claim for costs apinat miir client. Even Mr. Parpia who has done his best to 
urge upon us on SE Ete ee ea e a 
not tamted by any fraud or collusion had to concede that the agreementarrived at 
is of a most unusual and extraordinary character. Here is the defendant who 
agrees to pay to the plaintiff a sum of Rs. 14,500. He has already paid Rs. 5,000 
to the credit of the suit and which amount is lying in Court. He is so hard up 
that he can only pay Rs. 12,800 and for the balance of Rs. 1,700 he agrees to pledge 
his ornaments, and yet instead of telling the plaintiff, “I will pay you Rs. 9,500, 
the balance of Rs. 5,000 is already paid and which is lying in Court and that would 
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make-up Rs. 14,500 and my liability will be discharged”, which is the obvioug 
thing to do, he goes out of his way and agrees to pay the full amount of Rs. 14,500, 
ignoring and overlooking the fact that he has already made the payment of 
Rs. 5,000. We should not say ‘ignoring and overlooking’ because with a oe 
consideration for his own solicitor he provides in the agreement that liberty shoul 
be given to his own solicitor to withdraw the sum of Rs. 5,000 deposited in Court, 
intending to deprive the plaintiff’s solicitor of the lien on. the sum of Rs. 5,000. 
Now, Mr. Parpia has contended that there was nothing collusive in this agreement. 
The plaintiff stayed for a long time in Bombay. He was tired of waiting in 
Bombay and he wanted to settle the suit and go back to his native place. There- 
fore, what he wanted was, as Mt. Parpia chose to call, spot cash. That is exactly 
what the plaintiff wanted. He wanted to walk away from Bombay with Rs. 14,500 
leaving his solicitor to whistle for his costs, and that was exactly the arrangement 
' to defraud the plaintiff's solicitors to which the defendant had agreed. It is 
obvious that the plaintiff must have told the defendant, ‘‘Do not pay me Rs. 9,500 
and make my solicitor withdraw the sum of Rs. 5,000 because I will never get the 
sum of Rs. 5,000. Give me Rs. 14,500 and you can take away Rs. 5,000.” We, 
therefore, entirely agree with the learned Judge below that with regard to this 
withdrawal of Rs. 5,000 by the defendant’s solicitors it was clearly intended both 
by the plaintiff and the defendant to defraud the plaintiff’s solicitors. 

Mr. Parpia says that when serious charges like collusion and fraud are preferred 
against a party the Court should be reluctant to permit the solicitor to enforce his 
lien by a summary procedure and that the solicitor should be relegated to a suit. 
Now, Mr. Parpia is quite right that if allegations of fraud and collusion require 
evidence to be taken and the matter is of some complexity, then the Court will not 
allow the solicitor to avail himself. of the summary procedure. But in our 
opinion we have here a case of res ipsa kragar The agreement is so patent that the 

ies intended to defraud the plaintiff’s solicitors and no useful purpose would 
ve been served by compelling the solicitors to file a suit and therefore in our 
opinion the learned Judge was right when he refused to countenance the defendant’s 
application that this matter should not be disposed of in a summary manner. 
It then been urged by Mr. Parpia that an opportunity should have been given 
to him to lead evidence against the serious charge of collusion and fraud. Now, 
there was nothing to prevent the defendant from leading evidence. He never 
applied to the Court that evidence should be led or called. The practice is well 
known on the Original Side that where evidence is to be heard on a:summons, the 
summons is adjourned to Court and witnesses are called and the issue is decided by 
oral evidence. But here the parties obviously agreed to have this matter decided 
on affidavits and the learned Judge has decided the matter on affidavits, and it 
must be pointed out that merely looking to the terms of the agreement and con- 
sidering its implications the only irresistible conclusion to which a Court would 
come is that the parties wanted to defraud the plaintiff’s solicitors with regard to 
the sum of Rs. 5,000 deposited in Court. 

Now, Mr. Parpia has contended that even if collusion is established, a solicitor 
is not entitled to a lien unless he satisfies the Court that he is not ins position to 
recover the costs from his client. Mr. Parpia says that the result of making the 
order in favour of the plaintiff’s solicitors would be to penalise the defendant by 
compelling him to pay over and above the sum of Rs. 14,500, for which the suit 
was settled, a er sum of Rs. 5,000. Mr. Parpia has drawn our attention to 
the averments made in the affidavit on behalf of the applicants in support of the 
gammons that the solicitors had taken from the brother of the plaintiff a surety- 
bond and the brother was liable to pay the costs if the plaintiff failed to do so, 
and in his own affidavit the defendant has alleged that the plaintiff is a man of 
substance and so is the pe s brother. Mr. Parpia says that it would be wrong 
to exercise our equitable jurisdiction to compel a party to pay the costs of the 
other side when the solicitors can recover the costs from his own client, Mr. Parpia 
says that the primary right of the solicitor is to recover the costs from his own client. 
Now, in putting this argument what is overlooked is that the reason, why the 
Court exercises its equitable jurisdiction in a case where an agreement is arrived 
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at between the parties-in order to defraud the solicitors is to prevent the fraud 
being perpetrated. Therefore, the consideration as to whether the solicitor can 
recover his costs from his own client or not will not weigh with the Court m exer- 
cising the jurisdiction. The Court: is satisfied that an agreement is arrived at 
collusively with a view to defraud the solicitor and the solicitor comes to Court 
and tells the Court, “prevent this fraud being perpetrated”, and it is in order to 
prevent the fraud being perpetrated that the Court interferes. If the defendant’s 
solicitor was allowed-to take away Rs. 5,000 the plaintiff and the defendant would 
succeed in carrying out their intention of defrauding the plaintiff’s solicitor and 
therefore the Court intervenes and prevents the sum of Rs. 5,000 from being taken 
ey and declares a lien irfavour of the plaintiff’s solicitor. 

. Parpia has cited various decisions of this Court and also of other Courts to 
satisfy us that before the Court exercises its equitable jurisdiction the Court must 
be satisfied that the solicitor cannot eave his costs from his own client. We ` 
have looked into those decisions and in none of those decisions was collusion or 
fraud proved. The matter would have been on a different footing if the agreement 
was a bona fide agreement and the solicitor came to claim a lien on the sum of 
Rs. 5,000. No decision has been pointed.out to us where the collusion or fraud 
was established and the Court refused to help the solicitor and permitted the fraud 
to be committed. : i : : 

Now, with regard to the question of the balance of costs, the matter stands on an 
entirely different footing. As we have pointed out, there is no law nor any principle 
which would prevent parties from settling their own disputes or litigation out of 
Court and behind the back of the solicitors. Prima facie the settlement which 
the defendant succeeded in peas was a very favourable settlement. For all 
practical purposes the defendant admitted that he was liable to pay to the 
plaintiff a sum of Rs. 18,000. What the plaintiff claimed was Rs. 86,000 and 
therefore by obtaining this settlement the defendant got himself freed from this 
litigation by paying of Rs. 1,500 and by providing in the agreement that there 
was to be no order as to costs. If the defendant, instead of agreeing to pay the 
full amount of Rs. 14,500 to the plaintiff and allowing his (defendant’s) solicitor 
to withdraw the sum-of Rs. 5,000, had entered into a simple, honest and straight- 
forward agreement to to the plaintiff a sum of Rs. 9,500, and giving credit for 
the sum of Rs. 5,000 deposited in Court, it would have been very difficult for the 
plaintiff’s solicitors to attack the agreement. There is hardly any suggestion in 
the affidavit of the applicants that there was anything fraudulent or collusive in 
the agreement between the parties with regard to the settlement of the suit for 
Bs. 14,500. The real grievance of the plaintiff’s solicitors is that the defendant 
should not have paid the sum to the plaintiff because the defendant knew that the 
solicitors had a claim for costs against their client. Now, inthe first place we do 
not accept the contention that the defendant necessarily had notice. The soli- 
citors might well have insisted upon proper advances being made by the plaintiff 
instead of very small advances as has happened in this case. Therefore, the de- 
fendant.was under no obligation not to pay the amount. That obligation would 
only have arisen if the plaintiff’s solicitors had given him notice, and the plaintiff’s 
solicitors not having taken the precaution of giving notice to the defendant not 
to pay the amount to the plaintiff, he had every right to settle the suit and pay the 
amount bona fids to the other side. If notice had been given, then undoubtedly 
any payment made by the defendant would have been at his peril. 

Now, Mr. Seervai has relied on certain circumstances as suggesting that the whole 
of the agreement was fraudulent and not merely the agreement with regard to 
Rs. 5,000., Mr. Seervai says that there was an ission of liability on the part 
of the defendant with regard to the sum of Rs. 18,000, that a Receiver was ap- 
pointed, the carpets were to be handed over to him, he was to sell the carpets and 
to the extent of Rs. 8,000 keep the moneys with him. In other words the plaintiff 
would have been secured by having funds actually in Court to the extent of 
Rs. 18,000 and undoubtedly: the plaintiff’s solicitors would have oe ei on that 
amount. Mr. Seervai says that that order was varied by somebody giving a 
guarantee to the extent of Rs. 8,000, but the result of the guarantee was that the 
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laintiff could: have enforced that guarantee under s. 145 of the Civil Procedure 
e. Therefore, according to Mr. Seervai in substance the plaintiff's claim was 
secured to the extent of Rs. 18,000. Now. there is all the difference in words 
between Rs. 8,000 being in Court and a lien of the solicitors-attaching to it and the 
sum of Rs. 8,000 still to be recovered by proper process under s. 145 of the Civil 
Procedure Code. In the first place the right to recover Rs. 8,000 from the surety 
was the right of the plaintiff and not of the plaintiff’s solicitors, But Mr. Seervai 
says that the defendant should have known that to the extent of Rs. 18,000 it was 
intended to secure the plaintiff's solicitors by having the money in Court and with 
that knowledge he should not have paid the amount, Now, as we have pointed 
out before, it may have been unfortunate for the solicitor that instead of the original 
order with regard to the appointment of a Receiver being carried out a fresh order 
. Was substituted ; but the result of the substitution of that order was that the 
plaintiff failed to get any fund in Court from the defendant to which the plaintiff's 
solicitor’s lien could be attached. The defendant may have known that if Rs. 8,000 
had been paid into Court the solicitors would have been secured. But there is 
no reason why it was not open to him to provide in the agreement that the surety 
should be discharged and he would pay Rs. 8,000 himself to the plaintiff. After 
all, the primary liability with regard to Rs, 8,000 was his own and not of the surety, 
and as we have already ae out there is nothing in law which would prevent the 
defendant from paying Rs. 8,000 to the plaintiff towards settlement of the claim. 
Therefore, Mr. Seervai has failed to point out to us any circumstance which would 
lead us to hold that the whole agreement was fraudulent and not bona fide. Even 
the learned Judge in his judgment has come to the conclusion with regard to the 
collusive nature of the ment only with regard to the sum of Rs. 5,000. With 
respect to the learned Tadre. he has not applied his mind to the question as to 
whether the agreement was collusive with regard to the rest of the claim. Mr. Seer- 
vai says that if we hold that the agreement was collusive with regard to Rs. 5,000, 
we must draw an inference that it was collusive with regard to the whole claim. 
Now, the matter of collusion or fraud is not a matter in which the Court should 
lightly infer that the party is guilty of fraud or collusion. It is true that ordinarily 
it is a matter of inference, but the inference must be such as is irresistible from the 
facts established. In our opinion on the facts established it is impossible to draw 
the inference that the object of the plaintiff or the defendant was to defraud the 
plaintiff's solicitors when the defendant agreed to settle the claim for Rs. 14,300 
and agreed to pay the amount to the plaintiff. It might further be pointed out 
that it is very likely that when the plaintiff wanted cash from the defendant, he 
might have intended that his solicitors should be deprived of their costs. But 
it 18 unnecessary to emphasise the fact that the collusion and the fraud contem- 
patea by the authorities is collusion between the parties and the fraud intended to 
practised by both the parties and not merely one party to the litigation. We 
refuse to draw the inference upon the facts established in this case that not only 
the plaintiff but the defendant had the intention to defraud the solicitors. 
The result, therefore, is that the appeal will partly succeed and we will vary the 
order of the learned Judge by making the summons absolute only with regard to 
prayer A of the sammons. No order as to costs throughout. 


yee to the appellant’s attorneys to withdraw the sum of Rs. 500 deposited 
in Court. 


Suan J. In view of the importance of the question debated before us I propose 
briefly to state my reasons for the decision we have arrived at. Solicitors of this 
Court have always been regarded as officers entitled to ial protection in respect 
of recovery of their costs from their clients. The jurisdiction exercised by this 
Court in that behalf has been inherited from the Supreme Court of Judicature at 
Bombay. The ial protection which is afforded to the solicitors in respect of 
costs se forms. A solicitor is entitled to a lien on a fund which has been 
collected or recovered by his exertions in any litigation. He is also entitled to an 
order from the Court for recovery of costs payable to him by his client and that 
order is enforceable as a decree of the Court, and he is not required to file a suit 
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for recovery of costs payable to him by his client. If by reason of his exertions a 
fund is recovered and that fund is lying in Court, the solicitor may obtain an order 
from the Court that the fund be paid over to him and if after his lien has attached 
his client seeks to assign the whole or a part of the fund, that assignment will not 
operate to defeat the solicitor of his right to the fund. Similarly when costs have 
become payable to a solicitor by his client and the costs‘ are not paid, the solicitor 
is entitled to ask the Court to pass a summary order against his client for recovery 
of his costs. Ifa party to a suit with notice of the lien of a solicitor over a fund 
ing in Court colludes with the liable to pay costs with intent to deprive 
“solicitor of that lien, the Court will not permit the lien to be defeated and will 
pass such orders as may be necessary to effectuate the lien. Again, if with notice 
of liability incurred by a in favour of his solicitor for payment of costs the 
other to a suit or ing pays an amount payable under a decree or order 
by the Court which may be regarded as fruits of the solicitor’s exertions, 
the Court may order that party again to pay even the full amount to the solicitor to 
.secure the solicitor’s rights in respect of his costs. 
In the present case an amount of Rs. 5,000 was lying in Court over which the 
plicants had alien. That lien could not be defeated under any attempted diver- 
ston of the fund under the consent decree in the suit. It is true that parties to a 
litigation may compromise a litigation, and they may do so without the acqui- 
escence or even the knowledge of their solicitors ; but a compromise entered into 
not for the bona fide purpose of ending a litigation but with the object of defeating 
the right of the solicitor to recover his costs will not be permitted to have that 
effect. The RA eae lien attached to the fund as soon as it was brought into 
Court and the defendant must be deemed to have notice that when the fund was 
brought into Court, if the costs were not paid by the plaintiff to their solicitors the 
fund would be liable for those costs. Now, the consent terms between the plaintiff 
and the defendant on which the decree was passed were indisputably ‘very unusual’. 
When the liability of the defendant for the claim of the plamtiff was settled at 
Rs. 14,500 and the defendant had already deposited Rs. 5,000 to the credit of the 
guit under the order dated March 8, 1950, a further payment of Rs. 9,500 would 
have fully satisfled the plaintiff's claim. But the parties chose to make an unusual 
provision that the defendant should pay Rs. 14,500 a whereof was initially in- 
tended to be paid by pledging the ornaments of the defendant—and the defendant’s 
solicitors were then to have liberty to withdraw the amount deposited in Court. 
No rational explanation consistent with good faith of the contracting parties is 
iven for making that provision in the consent terms, and from the terms of the 
an inference can readily be drawn that the circuitous provision for payment 
by the defendant of the full amount in the first instance oa the defendant’s soli- 
citor withdrawing the amount of Rs. 5,000, which initially was security for the 
plaintiff's claim, was made for effectuating the design of the plaintiff to defeat his 
solicitor’s lien, and the defendant participated therein with full knowledge of that 
i This Court is in the circumstances entitled to protect the applicants from 
being defeated in exercising their lien on the amount of Rs. 5,000 lying in Court. 
But in respect of the balance of costs payable to the applicants by the plaintiff, 
the applicants are in my view not entitled to look to the defendant. There was no 
fand in Court on which their lien attached. The applicants had certainly a right 
to proceed against their client for recovery of the costs due to them. They could 
do so by obtaining a ‘pay order’ against the plaintiff. It need hardl be emphasised 
that the liability for payment of costs is of. the plaintiff and not of the defendant, 
and the applicants must look to their client—the plaintiff—for payment of the costs 
duetothem. Undoubtedly if by collusion between the plaintiff and the defendant 
an attempt is made to defeat the applicants of their right against the plaintiff to 
recover costs which are payable to em, the Court may pass an order in the exer- 
cise of its summary jurisdiction directing the defendant to pay over the amount, 
which he has paid over collusively or fraudulently to the plai tiff with a view to 
deprive the applicants of the costs. That is because the art will not permit its 
cers to be rived of their costs by collusive devices. But an order against a 
party other than the client of the solicitor will be passed where collusion or fraud 
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is clearly established and not otherwise. It cannot be said in the present case.on 
the affidavits filed that in paying the balance of Rs. 9,500 the defendant intended to 
assist the plaintiff in defeating the applicants’ right to satisfy their claim out of the 
fruits of their exertions. Evenin the absence of collusion or fraud in making 
the payment, an order can, it is true, be made where with clear notice that costs 
have not been paid or secured to the solicitor and that the solicitor claims the same 
out of the amount payable, the party liable to pay the amount pays it over to the 
client of the solicitor, the solicitor may be entitled to go against the perty liable 
to pay that amount and to recover it. Butsuch an order is made not the 
third party is liable for the costs of the solicitor but because in equity the debt ue 
by the third party is assigned or encumbered in favour of the solicitor and when ` 
notice is given the claim of the solicitor is paramount to that of his client. The 
Court may, therefore, make an order for payment against a party other than the 
client of the solicitor where it is established that the party making payment to the 
client of the solicitor had clear notice that the solicitor’s costs had noi been paid 
and the solicitor was claiming costs due to him and the party liable had been call- 
ed upon not to pay the amount to any one except the solicitor. When no such 
notice is given and payment is made which is not shown to be-made collusively 
or with a view to defeat the right of the solicitor, the Court will not 
make an order against the party liable to pay the amount over again to the soli- 
citor of the other party. in the present case the amount of Rs. 7,800 claimed in 

ph C of the summons does not appear to have been paid after notice by the 
applicants to the defendant demanding that amount from the defendant. Nor is 
it established on the evidence that in paying the amount of Rs. 7,800 the de- 
fendant was acting either collusively or fraudulently. , 

In that view, I agrec with the order proposed by my Lord the Chief Justice. 
_ Appeal allowed in part. 

- Attorneys for appellant: Benjamin & Co. 
Attorneys for respondents: Vachha & Co. i 


v 


Before the How ble Mir. M. C. Chagla, Chief Justice, and Mr. Justice Shah. 


BAT HIRADEVI v. THE OFFICIAL ASSIGNEE OF BOMBAY.* . 
dndian Boidence Act (I of 1872), Sees. 91, 92—Transfer of Properiy Act (IV of 1883), Secs. 122, 123 
—Indian Contract Act (IX of 1872), Sec. 25—Deed of gift of imenoveable property executed 
-by donor in favour of wife and sons in consideration of natural love and affection —Deed satisfying ‘ 
Sormakties of 83.122 and 128 of Transfer of Property Act— Whether evidence could be led to prove 
that there was consideration for transfer of property under document. 

Under s. 92 of the Indian Evidence Act, 1872, it is not open to the parties when considera- 
tion is mentioned in a document to prove that there was no term as to consideration in it 
or that the consideration was different from the one mentioned in the document. 

In the case of a conveyanoe, it would not be open to either of the parties to the document 
to prove that, if the consideration was mentioned at Rs. 10,000, in fact the consideration 
was less or more. Equally, in a deed of gift it would not be open to a party to prove that, 
although the term of the deed was that there was to be no consideration, still the term was 
different from what was mentioned in the document and that there was consideration for 
the document. 

A donee executed a deed of gift whereby he transferred his immoveable properties to his 
wife and sons in consideration of natural love and affection. The properties transferred were 
acoepted by the donees and the deed was registered and signed by the donor and attested 
by two witnesses, It was sought to be urged by the donees that although the document 
purported to be a deed of gift, in fact it was a conveyance for consideration and they wanted 
to prove, by leading evidence, that there was consideration for transfer of the properties:— 

Held, that what the donees were seeking to establish was that the term of the deed of gift 
’ ` which provided that there should be no consideration for the transfer was not the real term, 

but that the term was that there was to be consideration for the transfer, and 


* Decided, August 6, 195d. O. C. J. Appeal No. 30 of 1954; Insolvency No. 74 of 1951, , 
3 g 
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that, therefore, under s. 92 of the Indian Evidence Act, 1872, evidence to contradict this 
important term of the deed of gift could not be admitted.’ ©- ` 
Hanif-un-nisa v. Faizs-un-nisa,! explained. } 
Mothey Krishnayya v. Md. Galeb*and Mukammad Tagi Khan v. Jang Singh’, referred to. 
Own May 22, 1950, one Daulatram executed a deed of gift of his immoveable 
properties in favour of his wife Hiradevi (respondent No. 1) and his three sons 
(respondents Nos. 2 to 4). The properties transferred were accepted by the res- 
pondents and the deed of transfer was regi and signed by the donor Daulat- 
ram and attested by two witnesses. The relevant portion of the deed was as 
follows :— 


“...Waxras the Donor ts desirous of making a gift of the said lands, hereditaments and 
premises more particularly described in the Schedule hereunder written to the Donees who are 
bis natural sons absolutely for ever...Anp WHEREAS the said lands, hereditaments and premises 
hereby intended to be conveyed are valued for the purposes of stamps at Rs. 8,00,000...,.Now 
THIS INDENTORE WITNASSETH that in consideration of natural love and affection which the donor 
bears to his sons the said Donees the said Donor doth hereby transfer assign and convey to 
the Donees all the said lands, hereditaments and premises...as by way of Grrr to have and to hold 
the same unto the Donces absolutely for ever.” 3 


On A 9, 1951, a petition for the adjudication of Daulatram as an insolvent 
was filed by certain freditors and the act of insolvency relied on was that Daulat- 
ram had given notice of suspension of payment to the creditors on August 2, 1951. 
On August 21, 1951, Daulatram was adjudicated insolvent. 

On September 26, 1951, the Official Assignee of Bombay (applicant) ‘took out 
a notice of motion for a declaration that the deed of gift dated May 22, 1950, wag 
void as against the Official Assignee. The notice of motion came on for hearing 
before Coyajee J. In the affidavit filed by the ndents, respondents Nos. 2 
and 8 contended that they were doing business with their father Daulatram and 
that in lieu of their services a certain amount was paid to them by their father 
in cash and he undertook to transfer some immoveable property to them, that at 
that stage ndent No. 1 on behalf of the minor respondent No. 4 objected to 
the transfer of the property unless respondents Nos. 1 and 4 were provided for and 
that m these circumstances for the purpose of settling the ana the deed of gift 
was effected. The respondents, therefore, wanted to prove t there was consi- 
deration for transfer of the property, the subject-matter of the suit. A prelimi 

int was raised by the Official-Assignee that no evidence could be allowed to be 
fed to enable the respondents to prove the statements made by them in their 
affidavit. Coyajee J. allowed the evidence delivering the followmg judgment 
on January 8, 1954 :— > 


CovasEE J. This is a notice of motion taken out by the Official Assignee to, 
set aside a certain transfer of Property which is a transfer made by the insolvent 
within two years of the date of his adjudication, it being a deed of gift dated May 
22, 1950. By this deed of gift the insolvent transferred his interest in certain 
immoveable property to his three sons and his wife and the deed of gift clearly 
states that the consideration for the said deed of gift and transfer of property is 
natural love and affection for his wife and children. _ 

In the affidavit filed in reply it is contended by two of the elder sons that in fact, 
they were doing business with their father for a considerable number of years and 
that in lieu of the services rendered by them a certain amount of Rs. 80,000 was 
paid by the father in cash and that he undertook to transfer certain immoveable 
property, at his discretion, to them. It is further alleged in the affidavit that at 
that stage the wife on behalf of the minor son objected to the said transfer of this 
property to the other two sons unless the third son, the wife and minor were pro- 
vided for and threatened to take proceedings for partition of the property. It 
is further stated that in those circumstances an understanding was arrived at for 
the purposes of settling the dispute between the parties and this deed of gift was 
effected. 


1 (1911) L. R. 38 L A. 85, : 2 [1080] A. L R. Mad. 659. 
s. o. 18 Bom. L. R. 89L . 8 (1985) L L. R. 58 AI 1, rB: ’ 
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- A preliminary point has been raised by Mr. Khambatta on behalf of the Official 
Assignee that in fact no oral evidence or any evidence whatsoever should be allow- 
ed to be led to enable the respondents to prove the statements they had made in 
their affidavit, because if that were done, that would be virtually destroying the 
document itself and varying the term, viz. that this was a gift in consideration of 
natural love and affection. The sections of the Evidence Act are ss. 91 and 92. 
Section 91 of the Act refers to the exclusion of evidence when the terms of a con- 
tract or of a grant or of any other disposition of property have been reduced to the 
form of a document, and once they areso reduced to the form of a document, then 
under s. 92 of the Evidence Act evidence of an oral agreement must be excluded, 
“and s. 92 states that when the terms of such contract, grant or other disposition 
of property have been proved according to the last section, no evidence of any oral 
agreement shall be admitted as between the parties or their representatives in 
interest for the purpose of cores une: n adding to or subtracting from 
its terms. It is argued that to allow this evidence would be to vary the term as 

consideration and the whole matter of dispute is whether the respondents 

should be allowed to lead evidence to show that the consideration was not the consi- 

deration set out in the document, viz. natural love and affection, but valuable 

consideration. It must be noted that the section refers to the terms of the docu- 

ment, and the question is, if this evidence is led, whether it would really result in 

ing the terms of the document or adding to the terms of the document or con- 
tadeg any of the terms of the document, , ; 


In my opinion a clear distinction must be made between an attempt to lead evi- 
dence for the purpose of varying or adding to or contradicting the terms of a docn- 
ment, viz. a contract or a transaction between two parties, and extrinsic evidence 
for the purpose of showing what is the nature of the transaction between the par- 
aes and Eat is emphasised by the alien in the case of Batjnath Singh v. 
Hajes Vally Mahomed! where their Lordships stated (p. 791): `’ 

“The preamble to the Evidence Act recites that ‘it is expedient to consolidate, define and 
amend the law of evidence’, and s. 92 merely prescribes a rule of evidence; it does not fetter the 
Court’s power to arrive at the true meaning and effect of a transaction in the light of all the 
surrounding circumstances’, 

And having observed that in that particular case they proceeded to examine the 
evidence. I have been referred.to several decisions in this connection and I will 
not refer to all of them. but I'may state that the object of 8.55 of the Insolvency 
Act is clear, viz. to look at the nature of the transaction and see what exactly is 
the nature of the transaction, because it says that in a transfer of property which is 
made in faith and for valuable consideration except in certain circumstances 
shall, if the transferor is adjudicated insolvent within two years, be void against the 
Official Assignee. In other words in a transaction of this nature it is for the Court 
to look at the circumstances to find out what is the nature of the transaction and 
whether there is valuable consideration. The first case referred to by Mr. Vakil 
is the case of Hantf-un-nisa v. Faix-un-nisa’. The head-note states, reversing 
the decision of the High Court, that it was held that under s. 92 of the Indian 
Evidence Act extrinsic evidence is admissible to show that a deed which was in 
form a deed of sale with a receipt for consideration was in reality intended to 
operate as a deed of gift. I may state that this is really exactly converse of the 
case before me. It is true that the judgment of their Lordships only allowed the 
appeal and remanded the case for recording evidence but the facts stated sufficient- 
ly indicate the position. The High Court of Madras held that the defendants 
were precluded under s. 92 of the Indian Evidence Act from leading evidence for 
the purpose of showing that the deed of sale was intended to be a deed of gift and 
further referring to certain decisions the High Court stated that in view of that clear 
statement it was unnecessary for them to consider the decision, and the question 
before them was not one in regard to admissibility of the evidence to show that a 
recital of fact in a conveyance or contract was erroneous but of evidence to vary 


1 924) 27 Bom. L. R. 787, P.C. 8. c. 18 Bom. L. R. 391. 
2 (1911) L. R. 38 L A. 85, ; ] 
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a deed the of which is plain and uñambiguous. It was contended ou 
behalf of the appellant that it wad opon to the party to show that the tacts 
really was intended to operate as a deed of gift and that the High Court was wrong 
in rejecting the insic evidence to show the intention of the parties and that the 
case of Balkishan Dass v. Legge! was wrongly applied. It was contended on behalf 
of the ndent that under s. 92 of the Evidence Act evidence could not be given 
to vary the effect of a deed when its intention was clearly expressed. It ap 
that on this material the matter was remanded for recording extrinsic evidence for 
the purpose of finding the true nature of the transaction. is position is further ` 
supported by the case of Sah Lal Chand v. Indarjit* where the head-note states 
that under s. 92 of the Evidence Act a party is not precluded from leading oral 
evidence to contradict a recital of fact in a document and that it was se that 
notwithstanding an admission in a sale-deed that the consideration has been re- 
ceived it is open to the vendor to prove that no consideration has been actually ' 

id. Of course in this case before the Privy Council lack of consideration was 
itself the main question but nonetheless evidence was allowed and the Privy 
Council held that oral evidence to contradict a recital of fact of a written contract 
should not be ex Several other decisions have been cited before me but it 
is not necessary for me to refer to them for reasons assigned by me above. 

I am making this order because it is to my mind one thing to say that a party 
should be allowed to lead evidence to contradict or to vary the terms of a contract 
or a grant. In my opinion the evidence attempted to be led is not the evidence 
for the purpose of varying or contradicting any term. In a sense the literal words, 
viz. “natural love and affection” would be replaced with the words valuable consi- 
deration, but that would be really and only for the purpose of finding out the 
real intention of the parties and implementing the original intention between the 
parties and not ing or making a contract for them. In my view if this posi- 
tion were not correct, all the series of decisions in India where evidence is allowed 
to be led to show whether a transaction is a deed of mortgage or an outright sale 
would all be decided wrongly and in those cases I have never heard an objection 
taken under s. 92 because m all those cases also evidence was led for the purpose 
of finding out what was the real intention of the parties, viz. not as regards the 
terms but as regards the whole transaction, and thefact that the document before 
the Court was styled as a deed of sale and consideration was recited therein had 
not precluded the Courts of law from allowing extrinsic evidence in those cases 
and coming to the conclusion definitely that although those words were used and 
those terms were inserted as regards consideration and passing of property it was 
nothing more than a transaction of mo or vice versa. . ‘ 

In these circumstances I think J would be wrong to exclude the evidence in this 
case and in fact I think it would be far better that evidence in any event should 
be recorded by me, because if this question as decided by me is upheld, the evidence 
is already there, but in the event of my excluding the evidence, there might be 
multiplicity of proceedings by the matter proceeding further and then coming back 
to me for recording evidence. 

On the evidence led by the respondents, Coyajee J. on January 28, 1954, held 
that there was no consideration for the transfer of the properties to the respondents 
and therefore the deed of gift dated May 22, 1950, was void ages the Official 
Assignee and the respondents be ordered to hand over to the Official Assignee the 
properties comprised in the deed of gift. : 
` The respondents appealed. 


M. P. Laud, for the ap ts. 
P. P. Khambatta and hottam Tricumdas, for the respondents. 


Cuaaua C. J. This is an appeal against a judgment of Mr. Justice Coyajee and 
it arises out of a motion taken out by the Official Assignee, who is the assignee of 
‘the estate and effects of the husband of appellant No. 1 and father of appellants 


1 (1890) L. R. 27 L A. 88, 2 (1900) L. R. 27 L A. 93,- 
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Nos. 2, 8 and 4, for a declaration that a deed of gift dated. May 22, 1950, made 
between Daulatram Hukamchand and the appellants was void as against the Official 
Assignee. The learned Judge, -after taking evidence, decided in favour of the 
Official Assignee and held this deed of gift to be void. 

Now, a petition was presented by a creditor on August 9, 1951, to adjudicate 
Daulatram insolvent, and the act of insolvency which was relied upon was a notice 
of suspension. of payment of his debts given by him on August 2, 1951. He was 
adjudicated na kateda en on August 21, 1951. The Official Assignee has chall 


` the deed of gift under s. 55 -of the Presidency-towns Insolvency Act and that section 


its him to avoid a voluntary transfer. Ifa transferis made in consideration of 

or if it is made in good faith and for valuable consideration, such a transfer 
cannot.be.challenged by the Official Assignee. But if a transfer is made without: 
cohsideration, then such a transfer by the insolvent is liable to be challenged pro- 


* vided the transfer is made within two years of his adjudication. In this case, the 


insolvent was dged on August 21, 1951, and the date of transfer is May 22, 
1950,-and-: 50" the Onda Assignee, if he could satisfy the Court that the transaction 
was without consideration, was within his rights in chall: the transaction. 

Se Tne pea the deed of gift, it is a hort a document and.it sets out the donees, 
who are the wife and the three sons of the donor including a minor son ; and then 
the ‘operative pr of the document transfers, assigns and conveys to ‘the donees 
all the lands, hereditaments and premises described in the schedule in consideration ° 
of natural love and-affection which the donor bears to his sons, the said donees. 
Although the donees include.the wife, through some curious omission or bad. 
drafting, natural love is indicated only in favour of the sons and not of the wife. 
But it is clear that this is a disposition of property by the insolvent in favour of his 
wife and children without consideration. It constitutes a deed of gift and satisfies 
the conditions of ss. 122 and 128 of the Transfer of Property Act. Itis not disputed 
in this case that the property transferred was accepted by the donees: they were 
actually in possession and received the income of the property: Section 128 
requires that, in the case of a gift, the transfer must be effected by a registered 

document signed by or on behalf of the donor, and attested by at least two witnesses. 
All these formalities have been complied with. Now, what was sought to be urged 
2 the a a before Mr. Justice Coyajee was that, although the document 
to be a deed of gift, in fact it was a conveyance for consideration, -and 

they PARED to panve that there was consideration for transfer of property, the 
ject-matter of the motion. The learned Judge allowed the evidence and on the 
pss aani heļd that there was no consideration for the transfer of these properties 
to the appellants and therefore the Official Assignee was entitled to succeed: 
Now, the Official Assignee objected before the learned Judge to any evidence 
being led by the appellants cea ea that the document was a conveyance against 
the tenor of the document. e learned Judge over-ruled the objection and per- 
mitted the evidence to be led. Before we go into the merits of this appeal, we 
must consider whether the learned Judge was right in over-ru the objection of 
the Official Assignee. In our opmion, with respect, the learned Judge was in error 
and he-should not have allowed. evidence to be led to .contradict the terms of 
the document of May 22, 1950. Before we turn to any authorities, perhaps it 

would be best to look to the language of ss. 91 and 92 of the Evidence Act. Sec- 
tion 91 provides (and it is necessary only to set out the material part) that when the 
terms of a disposition of property have been reduced to the form of a document, 


no evidence shall be given in poe roof of the terms of such ition of property; 
except the document itself. erefore, in order to’ establish what the terms- of 
the ition of this pro were, it would not be open to a party to whom 


the property is transf i plieay) ester meagre tae petty, nro ie 
terms of the disposition by any other evidence ex ent itself. 
Section ¥2 prohibits extrinsic or oral evidence to alter nae terms of.thé disposition 
of property, and it provides that no evidence of any oral agreement or statement 
shall be. admitted, as between the parties to any such instrument or their representa- 
tives in interest, for. the purpose of contradicting, varying, adding to, or, sub- 
tracting from, its terms. Now, to this section there are various provisos, and those 





= 
„r 
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] fovisos lay down when certain facts may be proved to vary or contradict the terms 
Jf the agreement. Proviso (1), which is the important proviso, lays down that 
‘any fact may be proved which would invalidate any document, or which would 
entitle any person to any decree or order relating thereto, such as fraud, intimida- 
tion, illegality, want of due execution, want of capacity in any contracting party, 
want or failure of consideration, or mistake in fact or law. Any of these facts may 
be proved for the purpose of invalidating the document ; and applying our mind 
to the question of consideration, it is always open to a party to a document to 
‘contend that either there was a failure or a want of consideration and therefore the 
document is not binding upon him or the document is invalidated. Proviso (2) 
deals with the proof of the existence of a separate ora] agreement as to any matter 
on which the document is silent. Proviso (8) deals with a condition precedent 
to be satisfied before any obligation under the document attaches; proviso (4) 
deals with any distinct subsequent oral agreement to rescind or, modify a contract ; 
proviso (5) is with regard to usage or custom by which incidents not expressly 
mentioned in any contract may be annexed to a particular contract ; and proviso 
(6) permits a fact to be proved to show in what manner the language of adocument 
is related to existing facts. Now, it is clear that the case of the appellants does not 
fall within any of these provisos. It is not the attempt of the appellants to prove 
want or failure of consideration ; on the contrary, their attempt is to prove the 
resence of consideration when the document itself states that there was no consi- 
eration. Now, it is always open to parties to an agreement'or a document con- 
taining disposition of propery to prove that certain recitals which are statements 
of fact are not correct. the parties were to do that, then they are not in any 
way contradicting or varying or adding to or subtracting from the terms of the 
contract or disposition. If, for instance, a document were to state in the recital 
that a certain consideration was paid prior to or at the time of the execution of 
the document, it would be open to either of the parties to prove that that statement 
was not correct, and the reason for permitting that evidence is that what is being 
done is to prove that a certain fact is different from what it was mentioned to be in 
the document itself and not to modify or vary the terms of the agreement. But 
consideration is undoubtedly a term—and a very important term—of a contract ora 
deed of conveyance or of gift. A conveyance may mention the consideration for 
the transfer of property. A deed of gift may mention that the term of the transfer 
of property is that there is no consideration. Now, in our opinion, it is not open 
to the parties under s. 92 when consideration is mentioned to prove that there 
was no term as to consideration or that the consideration -was different from the 
one mentioned in the document. In the case of a conveyance, it would not be 
open to either of the parties to the document to prove that, 1f the consideration was 
mentioned as Rs. 10,000, in fact the consideration was leas or more. Equally, 
in a deed of gift it would not be o a Sal o 7 that, although the term of 
the deed was that there was to no consideration, still the term was different 
from what was mentioned in the document and that there was consideration for 
the document. It seems to us difficult to understand how it could possibly be 
contended tbat, when the appellants tried to establish that the deed of gift was not 
a deed of gift but a conveyance of property for consideration, they were not con- 
a T eae term of the deed of gift. One way the matter can be de- 
cided is this. the insolvent had sued his wife or his children for payment of 
consideration for the transfer of the property to them and he had attempted to 
prove that, notwithstanding the document, his wife and children had nae that 
they would pay him a certain consideration, obviously the Court would not have 
itted the insolvent to prove that, because it would have been varying or con- 
Pradicting the term of the document. The wife and children are now attempting 

to do the very thing which the husband would have been prevented from doi 
if he had filed a suit for reco of consideration. Their answer to the Official 
Assignee’s action is this: “Although you are entitled to recover the property 
by reason of the tenor of the document and by reason of the fact that one of 
the terms of the document is that there shall be no consideration, we want to 
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prove that what was agreed between the parties was different from what is 
embodied in the document itself, and although the document says that there is 
no consideration we want to prove that there was consideration.” 

Now, apart from authorities, we'should have thought that, on the plain terms of 
8s. 91 and 92, such evidence would not be permissible. But Mr. Laud has strongly 
relied—and, from his point of view, rightly relied—on a decision of the Privy Council 
reported in Hantf-un-nisa v. Fatz-un-nisa!. Frankly, that decision does create 
some difficulty. In that case, the respondent Faiz-un-nisa had executed:a deed 
which purported to be one of sale of property in favour of her three children, who 
were the appellants before the Privy Council. The deed of sale recited the consi- 
deration as Rs, 60,000 and the vendor, that is, Faiz-un-n isa, admitted in the docu- 
ment that she had received consideration. The re ndent then sued her three 
children (the appellants) and their transferees for a eclaration that the deed was 
of no effect against her, and, in the alternative, she sued for payment of the consi- 
deration of Rs, 60,000. Her ee appellants) admitted that Rs. 60,000 
had never been paid, but they pleaded that the plaintiff ‘did not intend to take the 
purchase-money mentioned in the deed of sale.’ The Subordinate Judge dismissed 
the suit. He held that natural love was the real consideration for the deed, that 
it was not a fictitious deed, and that the respondent was estopped from claimi 
any relief against the transferees. The respondent appealed to the High Court 
and the High Court held that the defendants were precluded by s. 92 of the Indian 
Evidence Act from giving parole evidence for the purpose of showing that the 
deed of sale was in reality intended by the plaintiff to be a deed of gift, and, there- 
fore, they decreed the plaintiff's suit. The sons appealed to the Privy Council; 
and in a very short judgment of a few lines, Lord Macnaghten, delivering the 
judgment on behalf of the Board, says (p. 87): 

“Their Lordships think the deorse appealed from cannot be sustained. They are of opinion 
that the proper course will be to remit the case to the High Court to be dealt with on the evidence, 
and they will humbly advise His Majesty accordingly.” 

Now, what is argued by Mr. Laud—and this is the argument that found favour with 
the learned Judge below—is that here the document, according to its tenor, was a 
deed of sale, the appellants wanted to lead evidence to show that it was a deed of 
gift, and the Privy Council, differing from the High Court, directed the High Court 
to permit the defendants (the appellants) to lead that evidence. Mr. Laud says 
that the case before us is a converse one, but that the principle is the same, and 
that if the Privy Council could permit the transferees to prove that a deed of sale 
was in reality a deed of gift, it is open in this case to the transferees to prove that 
a deed of gift is a deed of sale ora conveyance for consideration. Now, if the Privy 
Council had really laid that down, then undoubtedly there would be considerable 
force in Mr. Laud’s contention. But, in our opinion, when we scrutinise this 
judgment, the Privy Council has not laid down that broad and wide proposition 
which is contended for by Mr. Laud. It must be borne in mind that in this case 
the appellant had admitted receipt of consideration, and notwithstanding that, 
in the alternative, she was suing for Rs. 60,000, the consideration mentioned in the 
deed, and the sons admitted that although the receipt of consideration was mention- 
ed in the document they had never paid the consideration. Now, there can be no 
doubt that, aécording to the principle we have just stated, it would be open to the 
plaintiff to prove as a fact that consideration had not been received. That fact 
did not form a term of the document. It was in the recital and the true state of 
facts can always be established. The plaintiff was freed from the responsibility of 
proving this because her sons themselves admitted that no consideration had been 
paid, and on that state of the record she would have been entitled to a decree for 
Rs. 60,000. But the case of the sons was that, although no consideration had 
been paid, it was agreed that no consideration should be received. Therefore, 
what the sons were really trying to establish was something outside the document 
itself. What they wanted to establish was what was the real osition with regard 
to the statement of fact that consideration had been paid. ey admitted that 
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hat statement was false or incorrect; but tliey:wanted to'explain why that in- 
orrect statement was mentio- in the document and they wanted to explain that 
y proving that, inasmuch as the ~tention of the ies was that no consideration 
ihould be received, the document »òted that the consideration had been paid. 
Yow, it is obvious that if the appellant could prove—as it was necessary to prove 
hat fact in that case—that no consideration had been received, it was equally open 
o the other side to contend why that incorrect statement had been made in the 
‘ecital of the document; and it is only from this point of view that this decision 
xan be made consistent with the plain language of ss. 91 and 92. Unfortunately, 
ve are not enlightened by any principle laid down by the Privy Council or by any 
ason given in the judgment. But the judgment of the Privy Council is binding 
pon us and, therefore, we must try and explain how this judgment came to be 
lelivered. : 

Now, we find that two High Courts—the High Court of Madras and the High 
“ourt of Allahabad—have both tried to explain the judgment of the Privy Council. 
Unfortunately—and that is the other difficulty—we do not have the judgment of 
the Allahabad High Court which was reversed by the Privy Council and so we are 
not in a position to know the facts in detail, nor the reasoning of the High Court 
which induced them to take the view that the defendants were not entitled to lead 
evidence. But turning first to the Madras High Court, there is a judgment of 
that Court which is reported in Mothey Krishnayya v. Md. Galeb!. Itis a judgment 
of a single Judge Mr. Justice Wallace, and he takes the view that the net result of 
the discussion of the Privy Council case is that it is open.to a party to prove want 
of consideration or failure of consideration or a difference in kind of consideration, 
but it is not open to him to prove a variation in the amount of consideration. The 
learned Judge glso sounds a note of warning when he says (p. 660): , 

“| The scope of that Privy Council judgment hax been considered by this Court in several 
later cases, as the judgment therein is so short that it may be imperfectly understood and even 
misused :” : ' 

The AJlahabad High Court considered this judgment of the Privy Council in a full 
bench decision reported in Muhammad Tagi Khan v. Jang Singh’. The learned 
Chief Justice says (p. 11): l 

“Tam clearly of the opinion that the case of Hanif-un-nisa did not decide the wider 
question that it is open to the defendant to show that the consideration mentioned in the sale 
Jeed was fictitious even though there was under the deed an existing liability on the defendant to 
pay such an amount,” 4 


“ 


The distinction which the learned Chief Justice draws is that, where on the face 
of the document itself it is clear that there is no farther liability upon the transferee, 
then it is open to the transferee to establish that there is no such liability, not be- 
cause the consideration has been paid, but because of any other reason, There- 
fore, the learned Chief Justice limits the decision of the Privy Council to the single 
case where clearly the transferee is under no liability under the document ; and 
when the transferor sues the transferee to recover the consideration in respect of 
which the document itself shows that there is no liability, then it is open to the 
transferee to establish that absence of liability even by proving that it was intended 
between the parties that no consideration should be paid. What the full bench 
of the Allehabad High Court actually held in that case was that where a part of 
the sale consideration is on the face of the document still outstanding and to be paid 
by the vendee, it is not open to him to produce evidence to show that there was a 
separate contemporaneous oral agreement that this sum would not be payable 
and was merely fictitious. In our opinion, in this case the appellants have not 
attempted to estab-ish that any fact mentioned in the document is erroneous. 
What they are seeking to establish is that the term of the d cument which provided 
that there should be no consideration for the transfer was not the real term, but 
that the term was something different, namely, that there was to be consideration 
for the - transfer. . 

Mr. Laud has relied on s. 25 of the Contract Act. In our opinion, that section 
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has no application whatsoever to the facts of this case. ` That section is an exception 
to the general principle of the law of contract, that an agreement without considera- 
tion is void. Three cases are set out in that section which would make an agree- 
ment a contract although there is no consideration ; and what is relied upon is 
the first case mentioned in that section and that is to the following effect : 


“An agreement made without consideration is void, unless it is expressed in writing and ro- 
gistered under the law for the time being in force for the registration of documents, and is made on 
acoount of natural love and affection between parties standing in a near relation to each other,” 
The section provides that in such cases such an agreement is a contract and what ia 
argued is that we have here a writing which is registered between the parties on 
account of natural love and affection, and although there is no consideration for 
the ent, still by reason of this sub-section the agreement is not void, but 
is jogked upon in the eye of the law as a contract. The very short and simple 
answer to this contention is that we are not dealing with a contract in this case. 
A disposition of property brought about by transfer is not a contract. The rẹ- 
levant section which deals with this transaction is not s. 25 of the Contract Act, 
but s. 122 of the Transfer of Property Act which permits a transfer of property 
without consideration provided the requirements of s. 128 are complied with; 
and what the Official Assignee is challenging is not a contract which may be valid 
under s. 25, but-a er which, being without consideration, is voidable as 
against him. In our opinion, therefore, the learned Judge was in error in admitti 
evidence to contradict a clear provision or term of the writing which provid 
for disposition of property and which amounted in law to a gift as defined by s. 122. 
In the view that we take, it is unnecessary to consider whether, on the evidence 
that was led before him, he was justified in coming to the conclusion that in fact 
there was no consideration for the transfer challenged by the Official Assignee. 

The result is, the appeal fails and must be dismissed with costs. 
Liberty to the respondents’ attorneys to withdraw the sum of Rs. 500 deposited 
by the appellants’ attorneys and to apply it in part satisfaction of the order of 
in. 


costs here 

. Appeal dismissed. 
Attorneys for appellants: Haridas & Co. 
Attorneys for respondents: Kanga & Co. | 


` Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Shah. 
MOHANDAS ISSARDAS v. A. N. SATTANATHAN.* 


Soa Customs Act (VIL of 1878), Sec. 167, tiom 8—Penalty imposed under item 8 whether can exceed 
Bs. 1,000—Obtiter dicta of Supreme Court binding upon High Courts—What ts an obiter dictum 
which has binding «ffect—Ratio decidendi and obiter dictum, distinction between—Whether_, 
every opinion of Supreme Court binding upon High Courts. i 

Item 8 of s. 167 of the Sea Custams Act, 1878, confers jurisdiction upon the appropriate 
authority to imyjose a fine which may etther be regulated by the value of the goods, in which 
ee el a ae ee ER 
in which case it inust not exoeed Rs. 1,000. If the order of penalty satisfies ether of these 
two conditions, then the order is valid. 


The Customs Authorities are given the alternative under item 8 of s. 107 to impose a 
penalty which satisfies either the first condition or the second condition. Therefore, if a 
penalty does not exceed three times the value of the goods, tt is a penalty which in law can 
be inflicted by the Customs Authorities although that penalty may exceed Rs. 1,000. On 
the other hand it would be open to the Customs Authorities to fall back upon the second al- 

ternative and impose a penalty which may not exceed Bs. 1,000: that penalty would be 
irrespective of the value of the goods. 
State v. Noormokomed Gulam Hussein}, confirmed. 


* Decided, A 9, 1954. O. C. J. 1 ede Crim. Rev. Appla. No. 1208 of 

Appels Nos. 70/X. of 1954 and 78/X of 1954 1951, by Chagla C. J., on December 
T9/X of 1954: Miscellaneous Petition 14,, 1951 (Unrep.). 

No. 88 af 1954. 
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The observation of Bhagwati J. in the Supreme Court decision in Magbool Hussain v. 
State of Bombay’ to the effect that the highest penalty which can be inflicted by the Customs 
Officers under the Sea Customs Act, 1878, is Rs. 1,000, is not an obiter dictwm but a casual 
obscrvation made in considering the whole scheme of the Act, and is, therefore, not binding 
upon the High Court on a question of the interpretation of s. 167, item 8 of the Act. 

Jt is as muoh necessary in the interests of judicial uniformity and judicial discipline that all 
the High Courts must accept as binding the obiter dicta of the Supreme Court in the same spirit 
as the High Courts accepted the obiter dicta of the Privy Council. 

An obiter dictum is an expression of opinion on a point which is not necessary for the 
decision of a case. This definition draws a clear distinction between a point which is neces- 
sary for the determination of a case and a point which is not necessary for the determination 
of the case. But in both cases points must arise for the determination of the tribunal. 
Two questions may arise before a Court for its determination. The Court may determine 
both although only one of them may be necessary for the ultimate decision of the case. , 
The question which was necessary for the determination of the case would be the ratio 
decidendi ; the opinion of the tribunal on the question which was not necessary to decide 
the case would be only an obiter dictum. 

It would be incorrect to say that every opinion of the Supreme Court would be binding 
upon the High Courts in India, The only opinion which would be binding would be an 
opinion expressed on a question that arose for the determination of the Supreme Court, and 
even though ultimately it might be found that the particular question was not necessary 
for the decision of the case, even so, if an opinion, was expressed by the Supreme Oourt on 
that question, the opinion would be binding upon the High Courts, 

Flower v. Ebbw Vale Steel, Iron dœ Coal Co., Nagappa Balappa v. Ramchandra’, Venkanna 
Narsinha v. ee Murtidher‘, referred to. 

MonHanpas Issardas titioners), a i on business as im- 
rters, had obtained a license to import atti under Serial No. 108, 
art IV, of the Import Trade Control Schedule aa to item No. 25(7) 
of th the Indian Customs Tariff of the value of Rs. 10,000. When the co ent 
of marbles arrived in Bombay and bills of entry in respect of it were | in 
Bombay Customs by the petitioners, the Joint Chief Controller of Imports, Bom- 
bay (réspondent No. 2), held oe the consignment alleging that the shown in 
the bills of lading were not les covered by entry serial No. 108 in Part IV but 
were Game uisites covered by serial No. 825 in Part IV of the Import Trade 
Control Schedule correpon ding to item No. 84 of Indian Customs Tariff and that 
the petitioners had made a deliberate attempt to circumvent Import Trade Control 
Regulations. A notice was accordingly served n the petitioners eee after 
they had been given an opportunity of being h san ah order was 
them by A.N. Sattanathan, Collector of Customs, Bombay n e NOC a No. 1), on 
March 5, 1958, confiscating the consignment and inposing a penalty of Rs. 20,000. 
The relevant portion of the order was to the following effect :— 

‘+ Jn so far as the goods in question have been imported without a valid import licence in 
contravention of the Department of Commerce Notification No. 23-ITC/48 dated 1-7-1045 (as 
amended, read with sub-section (2) of Section 8 of the Imports and Exports (Control) Act, 1947, 
and have thereby committed an offence attracting the provisions of Section 167(8) of the Sea 
Customs Act, 1878, I hereby order that the said goods shall be confiscated absolutely. 

I farther impose on the importers a personal penalty of Rs. 20,000 as I consider that the 
gai decane e e ee mite SOIT 29 Trade Control Regulations...” 

titioners appealed to the Central Board of Revenue against the order of 

eee a No. 1, but as the penalty imposed upon the petitioners was not paid 

acquired by s. 189 of the Sea Customs Act, 1878, the appeal was on 
Jane" 16, 1958. 

On February 24, 1954, the petitioners filed the present petition for an appropriate 

writ, direction or order under art. 226 of the Constitution of India to inter aka 

Mages the order passed by respondent No.1. The petition was heard by Tendolkar 


. who passed an order pakisi Pan respondents from enforcing against the 
ex of 


petitioner any penalty in 1,000 under the order dated 5, 1958. 
1 ieee 56 Bom. L. R. 18, 8.0. 4. {i968} ba Boma kee ane, 
2 nea] SK, daa ` 5 (1958) 66 Bom. L. R. 426, F.B. 
3 1045 48 Bom. L. R. 225, fh 
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Thé relevant portion of his Lordship’s judgment, which was delivered on April 8, 
1954, was as follows :— 


Tenpotxar J. With regard to this penalty, however, it is the contention of | 


the petitioners that it is in excess of the jurisdiction conferred upon the Collector 
of Customs, and to the extent to which it 1s in excess of such jurisdiction, the order 
is void and illegal and ought not to be enforced. The contention is based 6n the 
submission that the maximum penalty that can be imposed by the Collector is 
Rs. 1,000 only. 
f Now, the provision relating to penalty under s. 167(8) reads as follows : 

“Any person concerned in any such offence shall be liable to a penalty not exceeding three 
times the value of the goods, or not exceeding one thousand rupees.” 
The contention of the petitioners is that this provision must be read as m 
- that whichever is the lesser penalty is to be imposed, with the result that the 


perl ty can never exceed Rs. 1,000, whilst the contention on behalf of the on- © 
ents 18 that the first part of this aid the l Lepat A poodi- vih th e: 
which the 


an ascertained or ascertainable value and the la art to goods o 
value cannot be ascertained or goods of a trifling palling valie, The contention of the 
mdents ap to have been upheld in an unreported judgment of Chagla 
<in State v. Noorn ohomed Gulam Hussein! as also in an unreported judgment of 
a yes bench of the Calcutta High Court in General Mills Stores Co. v. Collector 
of Customs’. However, Mr. Laud for the petitioners has drawn my attention to a 
judgment of the Supreme Court in Magbool Hussain v. State of B , in which 
Bhagwati J. delivering the judgment of the constitutional bench of e Supreme 
Court observed (p. 20) : 
~ -u ,. Even though the customs officers are invested with the power of adjudging confiscation, 
increased rates of duty or penalty, the highest penalty which can be inflicted is Rs. 1,000.” 
Now, the matter with which their Lordships were called upon to deal in that case 
was whether the Customs Authorities having confiscated certain gold under s. 167 3) 
of the Sea Customs Act, the person responsible for the import of gold could 
j ‘prosecuted and punished in respect of the same offence and the answer to that 
esa te depended upon whether confiscation constituted a prosecution. It is 
erefore quite correct to say as Mr. Thakore has argued that the observations of 
the Supreme Court which I hee set out above were in the context of the matter 
before their Lordships obiter. Nonetheless, in my opinion, even the obiter dicta 


‘of the Supreme Court have a binding force on all Courts throughout India; and ' 


therefore notwithstanding the two judgments to which I have made reference 
earlier, I respectfully follow the obiter of the Supreme Court and hold that the 
maximum penalty that can be imposed by the Collector of Customs js Rs. 1,000, 
‘and obviously therefore to the extent to which that amount was exceeded by the 
order made, the order is without jurisdiction. ` 

The petitioners a ed. This was ap ne 70/X of 1954 which was heard 
along with appeal No. 78/X of 1954 fil A ndents against the order 
.passed by Tendolkar L on April 8, 1954, and ap o. 79/X of 1954 in which a 
similar question was involved. 
. APPEAL No. 70/X of FS ia 
. M. Javeri, with T. Godiwala, for the ap 
M. Soervat, with J. M. Thakore, for the eae. 

‘Apruat No..78/X of 1954. 
. M. Seervat, with J. M. Thakore, for the appellants. 
.M. Jari, with T. Godiwala, for the respondents, 
ApraaL No. 79/X of 1954. 

. M. Seeroat, with J. M. Thakore, for the appellants. 
. A. Palkhiwela, with F. S. Nariman, for the Soin ene. 

‘Cua aLa C. J. These three appeals raise a common qiestion and the question 
is with regard to the power of the Customs Authorities undér s. 167, item 8, of the 


1 (1951) Crim. Rev. In. No. 1208 of Original Order No. 125 of 1951, decided on 
1951, decided by Chagla C. J., on December December 22, 1952 (Cal. Unrep.). 


14, 1051 ren 8 . (1953) 56 Bom. L. R. 18, 8.0. 
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Sea Customs Act, 1878, to impose a penalty exceeding Rs. 1,000 in respect of goods 
which have been imported into India contrary to a prohibition against importation 
of the goods or restriction upon the importation of the goods, 

Now, 8. 167 provides that the offences mentioned in the first column of the fol- 
lowing schedule shall be punishable to the extent mentioned in the third column 
of the same with reference to such offences respectively ; and the penalty mention- 
ed in the third column with regard to item 8 is that such goods shall be liable to 
confiscation and that any person concerned in any such offence shall be liable to a 
penalty not exceeding times the value of the goods, or not exceeding one 
thousand rupees. In each of these three appeals, the Customs Authorities have 
imposed a penalty exceeding Rs. 1,000, their contention is that the ty they 
have imposed does not exceed three times the value of the goods and that it is open 
to them either to im the penalty which does not exceed three times the value 
of the goods or which does not exceed Rs. 1,000. On the other hand, the conten- 
tion of the other side is that there is a limitation upon the power of the Customs 
Authorities with regard to the imposing of the ty and- that limitation is that 
they cannot im a penalty which exceeds Rs. 1,000. In other words, it is con- 
tended that whatever may be the value of the goods, the maximum penalty that 
the Customs Authorities can impose is Rs. 1,000. 

This very point came before me for consideration when I was dealing with 
State v. Noormohomed Gulam Hussein}. In that case, the Collector of tral 
Excise had imposed a penalty upon the petitioner in the sum of Rs. 10,000 under 
item 8 of s. 167. The petitioner did not pay the penalty. An application was 
made for enforcing the penalty by the Collector, and the Chief Presidency Magis- 
trate ordered a distress warrant to issue for recovery of the same by attachment 
and sale of the property of the petitioner. A notice was taken out by the petitioner 
for raising the attachment and that notice was discharged by the learned Chief 
Presidency Magistrate. It was against that order of the learned Chief Presidency 
Magistrate that the revisional application was preferred and the same argument 
which is now being advanced was advanced before me with regard to the power of 
the Collector to impose the penalty. In that judgment I pointed out that item 8 
confers jurisdiction upon the appropriate authority to impose a fine which may 
either be regulated by the value of the goods, in which case it must not exceed three 
times its value, or it may be ated by a liquidated amount, in which case it 
must not exceed Rs. 1,000; and that, if the order of penalty satisfied either of 
these two conditions, then the order was valid. I also pointed outinmy judgment 
why this alternative was provided. There may be goods which may have very 
small value ; they may be worth a rupee or two. In such cases, if the only penalty 
which the officer could impose was a penalty not exceeding three times the value of 
the goods, then his power to impose a penalty would be of a very small amount, 
In such a case, the officer could fall back upon the latter part of the item and impose 
a penalty on the person contravening ss. 18 and 19 in a sum not exceeding Rs. 1,000; 
or there may be a case where it would be difficult, if not impossible, to value the 
goods, in which case also the officer could exercise his power under the latter part 
of the item. I also pointed out that, in asking me to limit the power conferred 
upon the Customs Authorities, I was being asked to read in item 8 words to this 
effect; “shall be liable to a penalty not exceeding three times the value of the goods 
or not exceeding Rs. 1,000 whichever is less,” and I stated that I saw no warrant 
for reading those words in that item and that the effect of the words used by the 
Legislature was perfectly clear. 

Now, in these three appeals, as pointed out, the order has been made by the 
pie gee authority to levy a penalty which exceeds Rs. 1,000; and in respect 
of this order petitions were filed which came up before Mr. Justice Tendolkar for 
the issue of a writ against the Customs Authority preventing him from enforcing 
this order of penalty. Attention of Mr. Justice Tendolkar was drawn to the 
judgment delivered by me in Stats v. Noormohomed Gulam Hussein. Mr. Justice 


1 (1951) Crim. Revn. No. 1208 of 1951, (Unrep,). 
decided by Ohagla C. J., on December 14, 195} ° 


1160 THE BOMBAY LAW REPORTER. [vot. LY. 


Tendolkar would have felt himself bound by that decision as it was a judgment of 
a co-ordinate authority ; but he took the view that a recent judgment of the 
Supreme Court had over-ruled my decision and therefore he was bound by the 
Supreme Court decision in preference to the judgment delivered by me. Mr. Jus- 
tice Tendolkar conceded that the Supreme Court had not ac y decided this 
point; but the view which the learned Judge took was that it was an obiter dictum 
of the Supreme Court and, according to the learned Judge, an obiter dictum was as 
much binding upon him as an express decision given by the Supreme Court. 
Before we turn to the judgment of the Supreme Court, it is necessary to have 
our minds plese oy to wipt an Oba Belum en ee ee 
Court. It is rather significant to bear in mind that in England an obiter dé 
has no binding effect either see a co-ordinate Court or upon a subordinate Court, 
. An obiter dictum, especially of an eminent judicial tribunal like the Privy Council 
or the House of Tenis. would undoubtedly be entitled to the highest respect. But 
a Judge in England would not feel that he would be bound by an opinion expressed 
by the higher tribunal. In India, we have—perhaps advisedly—made a departure 
from the principle operating in England with regard to obtter dicta. At a time 
when the Judicial Committee of the Privy Council was the highest judicial tribunal 
in the Empire, as it then was, the Courts in India felt that it would be in the 
interests of judicial uniformity and judicial discipline if not only they accepted 
the decisions of the Privy Council, which indeed were binding upon them, but also 
accepted the obtier dicta of the Privy Council as binding upon them. The feeling 
was that, if the Privy Council expressed an opinion on & point which, although 
not necessary for decision, clearly indicated the opinion formed by the Privy Coun- 
cil on a question of law, then the Courts in India should accept that as an authori- 
tative pronouncement on the particular aspect of the law and treat that pro- 
nouhcemient as binding. The Supreme Court has now taken the place of the Privy 
Council and' we would like to say unhesitatingly that we must show the same 
respect for the obiter dicta of the Supreme Court that we did for those of the Privy 
Council. The Supreme Couft is the highest judicial tribunal in India to-day and 
it is as much necessary in the interests of judicial uniformity and judicial discipline 
that all the High Courts must accept as binding the obiter dicta of the Supreme Court 
in the same spirit as the High Courts accepted the obiter dicta of the Privy Council. 
But the question still remains as to what is an obiter dictum given expression to 
by the Supreme Court which is binding upon the Courts in india. Now, an obiter 


dictum is an expression of opinion on a point which is not necessary for the decision . 


of'a case. This very definition draws a clear distinction between a point whichis 
necessary for the determination of a case and a point which is not neces for 
the determination of the case. But in both cases points must arise for the deter- 
mination of the tribunal. Two questions may arise before a Court for its deter- 
mination. The Court may determine both although only one ‘of them: may be 
aire | for the ultimate decision of the case. The question which was necessary 
for the determination of the case would be the ratio aaciaandl i; the opinion of the 
tribunal on the question which was not necessary to decide the case would be only 
an obiter dictum. Mr. Palkhivala’s contention is that an obiter dictum is any definite 
ee expressed by the higher tribunal whether the point arose before it or not. 

. Palkhivala has attempted to make a-distinction between an opinion .and a 
definite opinion. He says that, if the higher Court says that a certain view may 
be possible, then it is not a definite expression of: opinion, but if the tribunal de- 
finitely expresses its opinion, and not merely tentatively, then it is unnecessary for 
us to consider whether any points arose for determination before the higher autho- 
rity, and the mere expression of opinion itself, provided itis definite, would become 
an obiter dictum, and, in India, binding n the Courts if the obiter dictum is that 
of the Supreme Court.- In our opinion, that ent appears to be entirely un- 
tenable. The very,reason why the Courts in India to be bound by the 
obiter dicta of the Privy, Council was that the highest judicial authority in the Em- 
pire had applied its mind to a question of law which arose before it for its.deter- 
mination ; and however unnece it was for it to decide that question, having 
expressed an opinion on that point it became an authoritative pronouncement'on 


yee i ck 


1984. MOHANDAS Y. BATTANATHAN (0.c.3.}—Chagla C. J. 1iei 


that question of law, and the Privy Council, by deciding that question of law, set 
its seal of approval upon that question of law. It cannot be suggested that the 
doctrine of obiter dicta was so far extended as to make the Courts bound by any 
and every expression of opinion either of the Privy Council or of the Supreme Court, 
whether the question did or did not arise for the determination of the higher 
judicial authority. 

Mr. Palkhivala has relied on the definition of an obiter dictum to be found in 
Stroud’s Judicial Dictionary, whichis based upon the case of Flower v. Ebbw Vale 
Steel, Iron & Coal Co.1 The is at p. 184m the judgment of Mr. Justice 
Talbot. The question that arose felre the Court of appeal was whether an earlier 
decision in Dew v. United British Steamship Co., Ltd. was binding upon it, and 
this is what Mr. Justice Talbot says : 

“...It is of courso perfectly familiar doctrine that obiter dicta, though they may have great . 
weight as such, are not conclusive authority. Obiter dicta in this context means what the words 
literally signify—namely, statements by the way. If a judge thinks it desirable to give his 
opinion on some point which is not necessary for the decision of the case, that of course has not the 
binding weight of the decision of the case and the reasons for the decision.” 


Therefore, what according to the learned Judge is an obiter dictum is an opinion 
on some point which is not necessary for the decision of the case. The emphasis 
is not only on the opinion, but also on the point. It is not merely an expression 
of opinion unconnected with the point that arises, but it must he an opinion given 
on a point which arises for determination. To the same effect is the statement of 
the law in Halsbury, Vol. XIX, at p. 251. This is how it is put: 

“It may be laid down as a general rule that that part alone of a decision of a Court of law 
is binding upon Courts of co-ordinate jurisdiction and inferior Courts which consists of the enuncia- 
tion of the reason or principle upon which the question before the Court has really been determin- 
ed. This underlying principle which forms the only authoritative-element of a precedent is often 
termed the ratio decidendi. Statements which are not necessary to the decision, which go beyond 
the occasion and lay down a rule that is unnecessary for the purpose in hand (usually termed 
dicta) have no binding authority on another Court, though they may have some merely persuasive 
efficacy.” $ 
Therefore, here also emphasis is put upon the fact that obiter dicta must lay down a 
rule. Itis not sufficient that they should be merely dicta of a superior Court, but 
from the dicia one must be in a position to deduce a rule laid down by the rene 
authority. Our High Court has also consistently taken the same view of the obt 
dicta of the Privy Council. It would be sufficient to refer to two or three of the 
recent decisions of this Court. The first is Nagappa Bala v. Ramchandra’. 
A divisional bench of this Court, consisting of Mr. fiee Kana Acting Chief 
Justice as he. then was, and Mr. Justice Gajendragadkar, were considering certain 
observations of the Privy Council with regard to s. 88 of the Land Revenue Code, 
and the question was whether these observations were binding upon the divisional; 
bench; and Mr. Justice Gajendragådkar says this (p. 287): ; 

«But it is well established that the obiter dicta of their Lordshtps of the Privy Council 
are binding on all Courts in India if the said dicta contain a definite expression of their Lordships’ 
opinion : vide Shrinivas Sarjerao v. Balwant Venkatesk*. Now there is no doubt that the observa- 
tions made by the Privy Council in Shankarrao Dagaduftrao v. Shambhu Naiku Patil‘ as to the 
scope and proper effect of the provisions of s. 88 of the Land Revenue Code contain their Lord- 
ships’ well considered opinion on that section. The point was obviously argued before’ their 
Lordships and the decisions of this Court which took a liberal view of s. 88 were cited before 
them.” . 

Therefore, Mr. Justice Gajendragadkar is at pains to point out that the peat was 
argued before the Privy Council, that decisions were cited with régard to-that point, 
and that the Privy Council gave a well-considered eae on s. 88. It was only 
under these circumstances that the obiter dictum of the Privy Council with regard 
to s. 88 was held to be binding upon Courts in India. 

Then there is a later judgment reported in Venkanna Narsinha v. Lasmi Sanna- 


1 [1984] 2. K. B. 132. 4 (1918) L L. R. 87 Bom. 513, 
2 (1928) 189 L. T. 628. ar 8. ©. 15 Bom. L. R. 588. 
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ppa'. That is a judgment of Mr. Justice Bhagwati and Mr. Justice Dixit, and the 
question that arose for the consideration of that bench was whether the Hindu 
residents of North Kanara District were governed by the Bombay school of Hindu 
law and not by the Madras school of Hindu law. What was urged before this 
bench was that the Privy Council had decided that they were governed by the 
Madras school of Hindu law and that decision was binding upon the bench. Mr. 

Justice Bhagwati, delivering the judgment of this bench, rejected that contention 
and the remarks of the learned Judge are very pertinent and they are to be found at 
p. 212: 

“This decision of the Madras High Court went in appeal before the Privy Council and the 
judgment of their Lordships of the Privy Council is reported in Somasekhara Royal v. Sugutur 
Mahadeva Royal. It was conceded by counsel at their Lordships’ bar that according to the law 

» of the Madras Presidency which applied to the residents there the adoption of a married man 
would be invalid and that this law applied to North Kanare while it remained part of the Madras 
. There was no judicial pronouncement made by their Lordships of the Privy Council 
in behalf of this question. It is well-known that obiter dicta of their Lordships of the Privy 
Council are entitled to the greatest respect, but this was not even an obiter. This statement was 
made by their Lordshtps merely on a concession made by counsel at their Lordships’ bar and would 
not have the sanctity of an endorsement of a particular legal position by their Lordships of the 
Privy Council. The only thing which was pronounced by their Lordships was that such transfer 
of North Kanara District from the Madras Presidency to the Bombay Presidency for administra- 
tive purposes was not'sufficient to affect the present law of the residents therein unless and until 
it was shown in the case of any resident that he intended to change and hed in fact chenged his 
personal law. This decision of their Lordships of the Privy Council therefore could not be urged 
to have set tts seal of approval on the position contended for by the protagonists of the Madras 
school of Hindu law.” 
Mr. Palkhivala says that this opinion of the Privy Council was based upon a con- 
cession made at the bar. We find it dificult to understand what difference in 
principle exists between a definite opinion arrived at by the Tribunal itself and an 
opinion based upon a concession made at the bar. If what Mr. Palkhivala is 
contending for is that every definite opinion of the Privy Council bound the Courts 
in India, then we have here as much a definite opinion as anywhere else, and yet 
Mr. Justice Bhagwati refused to be bound by Pie definite opinion, with respect, 
on the very ground, first, that this was not a judicial pronouncement made by the 
Privy Council on that question and that the Privy Council did not give the sanctity 
of its endorsement of a particular legal position and it did not set its seal of approval 
on that legal position ; and, secondly, also on the ground that this decision ignored 
the earlier decisions of this Conve: Therefore, implicit in the judgment of Mr. 
Justice Bhagwati is the position that it is only when a point arises for determjna- 
tion and the point is determined that an opinion expressed on that point becomes an 
obiter dictum which is binding upon the Courts in India. 
The next judgment to which reference might be made is a recent judgment of 


Í 


the fall bench of this Court reported in Shivaji Ganpati v. Murlidhar’. In that 7 
a 


case, we were considering the right of after-born sons to challenge an aliengtio 
and the decision of the Privy Council in Lal Bahadur v. tka Prasad‘ was 
relied upon for the contention that an after-born son could not challenge the 
validity of an alienation when he was not in existence. We pointed out in that 
judgment that three points arose for the consideration of the Privy Council : 

a point of limitation, (2) a point with regard to whether the alienation was for legal 
necessity, and (8) the point whether the afterborn sons could challenge the 
nation. The Privy Council decided the appeal on the ground that there was no 
legal necessity for the alienation and ore no other question survived. But 
on the question of the right of an after-born son to challenge the alienation, there 
was an opinion expressed by the Privy Council, in the sense in which Mr. Palkhivala 
understands an expression of opinion, and yet we came to the conclusion that we 
were not bound by that opinion as in the’course of the judgment the Privy Council 
did observe that the two mortgage-deeds which were the alienations ‘challenged 
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were always binding on the respondents who were the after-born sons, and in 
making this observation the Privy Council suggested that the respondents could 
not challenge those two mortgage-deeds because they were not in existence at 
the date when -these mortgage-deeds were executed. e reason why we refused 
to be bound by this opinion was that we failed to see any observation which the 
Privy Council had e on the rights of after-born sons wi regard to alienations of 
joint family property. Although this observation was made by the Privy Council, 
the point was not determined by the Privy Council, and it is da from that judg- 
ment that no arguments were advanced and the Privy Council contented itself 
with deciding the question on the nature of the alienation, namely, that legal 
necessity justifted the alienation. 

Therefore, it would be incorrect to say that every opinion of the Supreme Court 
would be binding upon the High Courts in India. ` The only opinion which would . 
be binding would be an opinion expressed on a question that arose for the deter- 
mination of the Supreme Court, and even though ultimately it might be found that 
the particular question was not necessary for the decision of the case, even 80, if 
an opinion was expressed by the Supreme Court on that question, then the opinion 
would be binding upon us. It is from this aspect that we must turn to the decision 
of the Supreme Court which, it is contended, has over-ruled the decision to which 
reference has been made. - 

Now, the facts on which the decision of the Supreme Court in Magbool Hussain 
v. Stale of Bombay! was given may be briefly stated. One 1 Hussain 
imported of gold contrary to the provisions of 8. 167, item (8), of the Sea Customs 
Act. The Collector of Customs ordered confiscation of the gold and gave an option 
to Maqbool Hussain to pay in lieu of such confiscation a fine of Rs. 12,000. Sub- 
sequently, Maqbool Hussain was prosecuted in the Court of the Chief Presidency 
H trate under 8. 8 of the Foreign Exchange Regulation Act for the same offence, 
and his contention was that this prosecution contravened the provisions of art. 20, 
sub-cl, (2), of the Constitution. is contention of Maqbool Hussain was rejected 
by the Supreme Court. Therefore, what the Supreme Court was called upon to 
consider was whether Maqbool Hussain had gets been prosecuted and punished 
as required by art. 20(2) and whether he was being put—to use the American ex- 
pression—in “‘double jeopardy”. Now, the Supreme Court, in order to decide 
what the nature of the enquiry by the Customs Authorities under s. 167, item (8), was 
and what was the nature of the order passed by the Collector of Customs, had to 
consider the scheme of the Sea Customs Act, and the conclusion which they came 
to -was that the Customs Authorities were not a judicial tribunal and that the 
adjudging of confiscation, increased rate of duty or penalty under.the provisions 
of the Sea Customs Act does not constitute a judgment or order of a Court or judicial 
tribunal n for the p of supporting a plea of double jeo y. Itis 
in this connection that the fallowing observation was made by Mr. Justice Bhag- 
wati in delivering the judgment of the Supreme Court (p. 20} :— 

"...Even though the customs officers are invested with the power of adjudging confiscation, 
imoreased rates of duty or penalty, the highest penalty which can be inflicted is Rs. 1,000.” 
This reason is put forward in the judgment in order to strengthen the conclusion 
that the Customs Authorities are not discharging judicial functions. The apen 
is that their power to impose a penalty is limited because the Customs au orities 
are not Magistrates or judicial officers, and it is urged that this observation of 
the Supreme Court clearly shows that the power of the appropriate authorities 
under the Sea Customs Act to impose a ty under s. 167, item (4), is limited to 
Rs. 1,000. Now, in the first place, it is clear that no question ever arose before the 
Supreme Court, or could possibly arise, with regard to the interpretation of s. 167, 
item (8). No penalty was imposed upon Maqbool Hussain under s. 167, item (8). 
The only order under s. 167, item (8), was an order of confiscation, and in deciding 
whether art. 20(2) applied or not the question as to the power of the Customs 
Authorities to impose the penalty under s. 167, item (8), was entirely irrelevant, 
Therefore, with respect, this observation ig not an obiter dictum in‘ the sense in 
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which we have indicated. It was not an expression of opinion on a point that 
arose before the Supreme Court. It is—again with very great respect—a casual 
observation made in considering the whole scheme of the Sea Customs Act. 

But there is a further aspect of the matter to which attention must be drawn. 
When we look at the various items of s. 167, it is clear that some of the items 
beyond doubt confer the power upon the Customs Authorities to impose a fine 
exceeding Rs. 1,000. Take, for instance, item (29) of s. 167. There the power 
is given to the authorities to impose a penalty “not exceeding twice the amount 
of duty (if any) leviable on the said goods.” No limit is laid down in this item, 
and in conceivable cases the amount may exceed Ri. 1,000; and it would be 
impossible to argue that this observation of Mr. Justice Bhagwati applied to this 
item and also other items where similarly power is given to the Customs Authorities 

. to impose a penalty which exceeds Rs. 1,000. Equally, there are items like items 
14, 15, 16 and 19, where it is clear that the power conferred upon the Customs 
Authorities is to impose a ty not exceeding Rs. 1,000. Therefore, whatever 
may be urged, this. cannot be urged—that under s. 167 the power of the Customs 
Authorities to impose a penalty is limited to Rs. 1,000. erefore, on the face 
of it, again with very great respect, the observation of Mr. Justice B ati does 
not seem to be correct. It is, therefore, obvious that the learned Ju of the 
Supreme Court did not apply their mind to the construction of the various items 
of s. 167, nor decide what were the powers of the Customs Authorities under the 
various items, That observation is made in passing with reference to the general 
scheme of the Act, and, in our opinion, it is entirely untenable to suggest that 
this general observation constitutes an obiter dictum which is binding upon this 
Court on a question of the interpretation of s. 167,item (8): a question which never 
argse before the Supreme Court, which was never considered by the Supreme Court, 
and which was never decided by the Supreme Court. In our opinion, therefore, 
the learned Judge was in error when he took the view that this observation in 
the judgment ‘of Mr. Justice Bhagwati overruled the judgment delivered by me 
in State v. Noormoh»med Gulam Hussain. 

Now, on the merits, it is clearly open to Mr. Palkhivala to satisfy us, ae as 
we are in a divisional bench, that the judgment delivered by me in State v. Noor- 
mohomed Gulam Hussain was erroneous ; and what is argued by Mr. Palkhivala 
is that the second alternative in item (8) of s. 167 controls the first alternative. 
Iti other words, what is argued is that ceiling put upon the second alternative, 
namely, Rs. 1,000, is also the ceiling put upon the first alternative, In the first 
place, the clear language of the item cannot support that contention. Secondly, 
if that were the true position, it is impossible to understand why the Legislature 
enacted the first alternative at all. Mr. Palkhivala’s contention is that the 
maximum ty that the authorities can impose is Rs. 1,000, then it would have 
been sufficient to provide for the second alternative and it would have been entirely 
unnecessary to provide for the first. Realising this diffictlty, Mr. Palkhivala 
has ed that the proper view that we should take of item (8) is that it must 
sati fy both the alternatives: in other words, the penalty imposed must not exceed 
three times the value of the goods and also it must not exceed Rs. 1,000. Now, 
if-we were to accept this contention, we would be converting the “or? used by 
the Legislature.into “and”. Whereas the Legislature has advisedly given two 
alternatives to the Customs Authorities, Mr. Palkhivala would ask us to convert 
the two alternatives into two cumulative conditions which must be satisfied before 
a penalty could be imposed. There is no warrant whatsoever for changing the 
clear. language of the Legislature. TR ; 

Mr. Palkhivala has very fairly drawn our attention to the English statute, 
BY & 40 Vic. c. 36; s. 186, where there is an identical. provision with regard to an 
{dentical offence, and it is clear that in all probability our own Sea Customs Act 
with regard to this provision was pdelled: upon the Victorian statute. In the 
English statute the same words occur that occur in item (8), but these words are 
super-added: ‘fat the.election of the Commissioner,” and Mr. Palkhivala’s argu- 
ment is that the English statute gave the alternative to the Commissioner and 
left it to his election which of the two alternatives should apply to a particular 
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case. In our opinion, our Legislature rightly thought the words ‘‘at the election 
of the Commissioner” as mere surplusage in view of the fact that they had used 
the disjunctive word ‘‘or’. In our opinion,: the effect of the language used by 
our Legislature in item (8) is the same as the effect of the language used in the 
English statute. The word ‘‘or’ makes’ it perfectly clear that the Customs 
Authorities are given the alternative and it is left to them to impose a penalty 
which satisfies either the first condition or the second condition. Therefore, if 
a penalty does not exceed three times the value of the goods, it is a penalty which 
in law can be inflicted by the Customs Authorities sithough that penalty may 
exceed Rs. 1,000. On the other hand, it would be open to the Customs Authorities 
to fall back upon the second alternative and impose a penalty which may not 
exceed Rs. 1,000: that penalty would be irrespective of the value of the pet 

Therefore, in our opinion, the decision given in State v. Noormohomed Gulam , 
Hussein was correct and we hold that the petition for a writ is not well-founded 
on, the ground that the Customs Authorities have exceeded their poya under 
s. 167, item (8). 


Sman J. As we are reversing the judgment of Mr.. Justice Tendolkar on & 
Pao of law which is of some importance, I propose briefly to state my reasons. 
ection 167 of the Sea Customs Act provides, in so faras it is material, that the 
offences mentioned in the first column of the schedule shall be punishable to the 
extent mentioned in the third column of the same with reference to such offences ; 
and item (8) of that section provides that 
“If any goods, the importation or exportation-of which is for the time being prohibited or 
restricted by or under Chapter IV of this-Act, be imported auto Or. eRe ee ne See 
contrary to such prohibition or restriction, or : 
if any attempts be made so to import or export any such goods, or 
if any such goods be foundin any package produced to any officer of Customs as containing 
no such goods, or 
if any such goods, or any dutlable gopds be found either before or after landing or shipment 
to have been concealed in any manner on board of any vessel within the limits of any port in 
the States, or 
if any goods, the exportation of which is prohibited or restricted as aforesaid, be brought to 
any wharf in order to be put on board of any vessel for exportation contrary to such prohibition 
or restriction, such goods shall be liable to confiscation,” 
and 
“any person concerned in any such offence shall be liable to a penalty not exceeding three 
times the value of the goods, or not exceeding one thousand rupees.’ 
It is evident from the frame of the section that for a variety of serious infractions 
of the law the Legislature has authorised Customs O ficers to pass orders for con- 
fiscation of goods and also to impose penalties. The penalty which may be im- 
posed under item (8) may not, however, exceed three times the value of the goods, 
or may not exceed Rs. 1,000. As a matter of plain construction of the section, 
it appears clear that the Legislature conferred upon the Customs Officer an option 
when exercising his power of imposing a penalty. In exercise of that option he 
may impose a penalty by relating it to the value of the goods in respect of which 
the offence is committed or he may impose a penalty in a lump sum and not re- 
lated to the value of the goods. If the penalty is related to the value of the goods, 
the penalty cannot exceed in amount three times the value of the goods: if it 
is a lump sum penalty, it cannot exceed Rs. 1,000. 
It was before Mr. Justice Tendolkar that when the islature authorised 
a Customs Officer to impose a penalty, that penalty was subject to a limit that 
it could not, in any event, exceed Rs. 1,000. It was submitted in support of that 
argument that the disjunctive ‘“‘or’ used in the third column against item (8) of 
s. 167 was intended to be used in the sense of a conjunctive, and that the Legis- 
lature, by the use of the expression ‘‘or not exceeding one thousand rupees”, 
intended to impose a limit upon the power of the Customs Officer, and 
not to confer an option upon him. The language of the section does not 
support that contention. As I ‘have pointed out earlier, a large number of 
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offences, such as importation or exportation, or attempting to import, or 
concealing of goods or an attempt to evade, payment of duties, are made puni-: 
shable under item (8) and there is no indication in the description of the offences 
that the Legislature, even though ew facie it gave an option-to the Customs Officer 
to impose a penalty which was related either to the value of the goods or in a lump 
sum acco as he deemed proper, intended thereby to limit the authority of 
the Customs Officer to impose th2 penalty to Rs. 1,000. If it was intended by the 

islature to provide by the words “or not exceeding one thousand rupees” a 
ceiling which lmited the extent of the authority of the Customs Officer, the’ 

islature has evidently not used proper phraseology to make its meaning 
clear. Mr. Palkhivala says. that the words ‘‘whichever is less’? or words of 


similar import should be added to the ty clause in item (8) to clarify the ' 


meaning, and to bring out the intention of the Legislature. Thereisno ambiguity 
in the language used in the section and the Court would not be justified in adding 
words to the section to make out a meaning contrary to the one plainly expressed: 
thereby. The intention of the islature in enacting a statute must be found 
from the words used therein, and in the absence of over-riding reasons inherent 
in the statute the Court is not justified in adding words thereto. The words of 
item (8) of s. 167 appear in my Judgment to be explicit and there is no obscurity 
or ambiguity. Nor is there any over-riding reason suggested for adding words’ 
to the section. The provisions of s. 167 are punitive in character and are intended 
to be deterrent. They are evidently enacted for the protection of public 
revenue and also in the interest of public health and security, and in the intérest 
of the economy of the State, and for exercising effective control over anti-State 
activities, and it is dificult to accept the submission that breaches thereof were 
intended to be punished by imposition of a penalty not exeeding Rs. ‘1,000 which, 
in the context of the serious infractions penalised thereby in respect of prope 

of considerable value, may be regarded as purely nominal. Again, when it is 
realised that a serious offence may be committed by importation or exportation 
or other dealings with prohibited articles, dangerous or noxious in character, but 
of little or no value, the futility of the argument that the penalty to be imposed 
under item (8) was intended not to exceed three times the value of the goods or 
Rs. 1,000, whichever is less, becomes obvious. 

Counsel for the petitioners attempted to urge, when faced with this implication 
of his argument, that the Customs Oficer may impose a penalty even exceeding 
three times the value of the goods, provided the penalty did not exceed Rs. 1,000. 
But the acceptance of that argument would necessitate extensive re-writing of the 
penalty clause. Again, if the Customs Officer is entitled to ignore the ceiling of 
three times the value of the goods provided he does not impose a penalty ex i 
Rs. 1,000, the necessity of providing the first alternative cannot be appreciated. 
The islature might very well have, as it has done in other items, provided for 
imposition of a penalty not ex ing Rs. 1,000 and might thereby have expressed 
its intention with greater precision if it was the intention that a Customs Oficer 
: can irrespective of the value of the goods impose a penalty not exceeding Rs. 1,000 
fot an offence under s. 167, item (8). 

Mr. Justice Tendolkar, however, took the view that the words of the section did 
not have the meaning which plainly they have. In taking that view, the learned 
Judge regarded himself bound by a judgment of the Supreme Court, reported as 
Magbool Hussain v. State of Bombay'. Now, in that case the only question 
which fell to be decided was whether the imposition of fine by’a Customs ONicer 
in lieu of confiscation of goods unders. 176, item (8), of the Sea Customs Act, could 
be regarded as prosec'ition and punishment for an offence so as to invite application 
of art. 20, cL (2), of the Constitution of India. The Supreme Court took the view 
that the Customs Officer exercising authority under the Sea Customs Act was not a 
judicial tribunal and ‘adjudging of confiscation and increased rate of duty or 
penalty under the Act did not constitute a judgment or order of a Court or a judicial 
tribunal necessary for the purpose of supporting’ the plea of “autrefois convict,” 
`: 1 (1958) 56 Bom. L. R. 18, s. c. i 


Swen N 
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or, as it is called by the American jurists, the plea of ‘‘double jeopardy.” It was 
not necessary for their Lordships of the Supreme Court in that case fo construe 
he penalty clause in s. 167, item (8), of the ‘Sea Customs Act, in arriving at a 
conclusion as.to the nature of the proceeding. They were only called upon to 
consider the question whether imposition of fine in lieu of confiscation by a Customs 
Officer was prosecution and punishment for an offence which prevented a Magistrate 
from trying the offender for the offence committed by him under s. 28 of the 
Foreign Exchange Regulation Act VII of 1947, and it was held that by reason of 
the proceedings taken for confiscation and the imposition of fine in lien of confisca- 
tion under s. 167, item (8), read with s. 188 of the Sea Customs Act, the offender 
could not be regarded as “‘prosecuted and punished” within the meaning of art, 
20(2) of the Constitution, and the Magistrate before whom the proceedings under 
the Foreign Exchange Regulation Act of 1947 were pending was not deprived of . 
his jurisdiction to try the offender. That conclusion of their Lordships has no 
bearing on the question to be decided in this appeal. 

Reliance was, however, sought to be placed upon an observation in the judgment 
in Magbool Hussain’s case at p. 20 of the report, which is as follows :— 

“...Even though the customs officers are invested with the power of adjudging confiscation, 
increased rates of duty or penalty, the highest penalty which oan be inflicted is Rs. 1,000.” 
Now, this observation in the judgment is to be, found in paragraph in which 
the Supreme Court was summarizing the provisions of the Sea Customs Act 
relating to the authority conferred upon the Customs Officer to search premises, 
to arrest offenders and to detain goods and also to levy customs duties and to 
impose penalties in respect of the commission of offences under that Act for the 
purpose of ascertaining whether the proceedings of the Customs Officer were in 
the nature of criminal proceedings before a Court of law or a judicial tribunal, 
or they were administrative proceedings. For deciding that question their 
Lordships were not called upon to ascertain the extent of the authority conferred 
upon the Customs Officer to impose a penalty under s. 167, item (5), of the Sea 
Customs Act. The mere observation, that the ‘“‘highest penalty which can be 
inflicted is Rs. 1,000” without express reference to any item out of the numerous 
items in s. 167 was not, and could not be, intended to be a considered opinion 
ia ae upon the meaning of item (8). Again implicit in that observation is 

cient indication that it was not intended to be an expression of opinion as to 
the meaning of item (8) of s. 167, The observation refers to the powers of the 
Customs Officer relating to adjudging of confiscation and in rates of duty 
or penalty. But it is evident that item (8) does not contemplate an order for 
payment of increased duty by the offender. Under several other items of section - 
167 e.g. item 36 there is provision for adjudging payment of increased duty. But there 
is no power under item (8) of adjudging payment of increased duty by an offender. 
The observation, itappears, was made by way of a mere incidental o servation as to 
the scheme of the Act in its relation to the powers of Customs Officers, and even 
as a general or incidental observation it is not strictly accurate if it is intended 
to express thereby that in no case can a Customs Officer impose penalty exceed- 
ing Rs. 1,000 in respect of any offence described in s. 167 of the Sea Customs Act. 
A reference to items 29, 81, 88, 58, 59, 68, 65 and 78 makes it abundantly clear 
that the Customs Officers have authority to impose a penalty which may, even in 
case of ordinary infractions of the provisions contemplated thereby, considerably 
exceed Rs. 1,000. The observation that the highest penalty which can be imposed 
by a Customs Officer cannot exceed Rs. 1,000 can obviously have no reference 
to those items. It cannot be limited to the provisions of item (8) because 
it refers in terms to imposition of duty, whereas the penalty clause in item (3) 
does not contemplate imposition of duty at all. It must, in my view, be held 
that, when their Lordships made the observation on which reliance has been 
placed, they were only indicating generally what the scheme of the Act 
18, and not expressing a considered opinion either upon the effect of the penalty 
clause in item (8) of s. 167 or generally upon the effect of the penalty clauses under 
the different items of s. 167. e observation, therefore, cannot be regarded as an 
observation having the effect of an obiter dictum of their Lordships. It need hardly 
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be said that, if the observation were a considered opinion expressed on a question, 
decided by them, even if the opinion was not necessary for the ultimate decision 
of the case before their Lordships of the Supreme Court, we would be bound by 
that expression of opinion, whatever our view may have been thereon. .But in 
the present case, for reasons already set out, we cannot regard the observation 
as an obiter dictum of the Supreme Court binding upon us. 

For the reasons E i by me, I agree with the view taken by the learned 
Chief Justice. i 


'. Cuacta C. J. There is one other ground which is taken by Mr. Javeri in 
D No. 70/X of 1954 for supporting the order made by Mr. Justice Tendolkar, 
and that ground goes to the merits of the case and a few facts might be stated: ' 
. It appears that a consignment of marbles arrived in Bombay on December 19, 
1952, and the bill of entry in t of this consignment was prepared and lodged 
by the appellants. The contention of the Customs uthorities was that the goods 
shown in the bills of lading were not marbles covered by entry serial No. 108, 
but were game requisites covered by serial No. 825, and that the appellants had 
committed a b of the Import Trade Control Regulations by importing game 
requisites without the requisite licence. It was in t of this contravention 
that the order was ultimately made by the Collector of ms on March 5,1958, 
imposing a penalty of Rs. 20,000 upon the appellants. The appellants challenged 
this penalty, first, on the ground which we have already disposed of, that the 
€ollector had no jurisdiction to impose a penalty exceeding Rs. 1,000. The other 
ground on which he challenged this order was that he had committed no contraven- 
tion of the Import Trade Regulations. Now, it may be pointed out that the law 
provides an adequate legal remedy to the appellants to enge the decision arrived 
at by the Collector of Customs. The Sea Customs Act provides for an appeal 
against the order of the Collector under s. 188. As matter of fact, the appellants 
preferred an appeal under that section to the Central Excise authorities. . But 
that appeal was dismissed because, as provided by s. 189, the appellants did not 
deposit the sum of Rs. 20,000. That appeal was dismi on June 16, 1958, and 
it is only on February 24, 1954, that this petition is preferred. Obviously, there has 
been s delay in preferring this petition. It may conceivably be argued with 
to the first point that a citizen is entitled to come to this Court if a fine is 
sought to be levied against him illegally on the ground that his property has been 
sought to be taken away otherwise than in accordance with the pak and if it 
affects the fundamental right of the citizen, he may come to this Court even after 
considerable delay. It may also be argued in such a case that, although the law 
rovides for an alternative remedy, the Court will not refuse to give effect to the 
Kadant rights which are guaranteed under the Constitution. Therefore, 
in this particular case, delay might be excused as fax as the first und is concerned. 
But there can be no justification whatsoever for the gross delay on the second 
ground. That ground concerns a question of fact, and if this Court can into 
that question, the appellants should have approached the Court immediately, 
and not waited for the length of time they have taken. But apart from the ques- 
tion of delay, in our opinion, the appellants are not entitled to ask us to go into 
that question. The only tribunal that has been set out by the Sea Customs Act 
is, first, the Collector who has made the order, and then the appellate tribunal which 
has been set up under s. 188, and that section in terms provides that eyery order 
in appeal under this section shall, subject to the power of revision conferred 

y 8.191, be final. Therefore, what Mr. Javeri wants us to do is to convert 
ourselves into an appellate tribunal to consider the question of fact raised in this 
petition. Mr. Javeri says that the appellants were not in a position to deposit the 
sum of Rs. 20,000 as provided in s. 189 and therefore they could not avail them- 
selves of that apa teat by law. Now, if an appeal is provided and a 
certain procedure is laid down for the preferring of that appeal, the appellants 
must-satisfy that procedure and approach the only forum to which they have 
access. Therefore, instead of complying with the procedure laid down in s. 189 
and instead of ventilating their grievance before the tribunal set up under s. 188, 


oe 
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the appellants have come to this Court without following that procedure, looking 
n this as a cheaper and easier remedy, and want to ask us to hear theirappeal. 
Obviously such a procedure is entirely misconceived. But even assuming we 
were to look into'the grievance of the appellants, it seems to us that even on merits 
they have no case at all. According to them, they applied for an import permit 
for marbles and not for “marble” and they suggest that they disclosed to the 
proper authorities that what they wanted to import was toy marbles and not 
‘marble’ used in the sense of the material used for the construction of buildings. 
Now, whatever he may have represented to the proper authorities, the fact remains 
that the pra which he obtained was a permit with regard to marbles covered 
by serial No. 108 and item 25(7) of the First Schedule to the Indian Tariff Act, 
and not a permit covered by entry serial No. 825 which deals with game requisites. 
Therefore, the very short question that the Customs Authorities had to decide was 
whether the toy marbles which were imported by the appellants were covered by: 
any proper import permit, and the only answer to that question can be the same 
as arrived at by the Collector of Customs. There is no substance even in Mr. Javeri’s 
argument that the representation made by the appellants was honest because, 
although they have used the expression ‘‘marbles” in the plural, they have indicated 
to the authorities that they wanted a permit which covered the subject-matter 
of Serial No. 108 and item 25(7) of the Indian Tariff Act. It is too mu ener 
that the appellants did not know the distinction between “marble” as in 
Serial No. 108 and “marbles” as game requisites used in Serial No. 825. There is 
absolutely no substance whatever in the grievance made by the appellants. 

The result, therefore, is that the appeal of the Collector, namely, Appeal No. 78 fx 
of 1954 will be allowed with costs throughout, and the petition of the petitioners 
will be dismissed with costs, and Appeal No. 70/X of 1954 will be dismissed with costa. 

Liberty to the appellants’ attorneys in Appeal No. 78/X of 1954 to withdraw 
the sum of Rs. 500 deposited for costs, and liberty to the respondents’ attorneys 
in Appeal No. 70/X of 1954 to withdraw the sum of Rs. 500 déposited by “the 
appellants’ attorneys, and to apply the said sum in part satisfaction of the order 
for costs herein. 

r Orders accordingly. 

Attorneys for appellants in Appeals Nos. 70/X of 1954 and 78/X of 1954': 
S. H. Dossal & Co. 

Attorney for respondents in Appeals Nos. 70/X of 1954 and 78/X of 1954: 
D. P. Sethna. 

Attorneys for appellants in Appeal No. 79/X of 1954: D. P. Sethna. 
Attorneys for respondents in Appeal No. 79/X of 1954: Husseini Doctor & Co. 


APPELLATE CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice. 
K. P. MOHMED v. SHAPUR A. IRANI.* 


Presidency Small Cause Courts Act (XV of 1882), Sec. 47—Presidency Small Cause Courts (Bombay 
Amendment) Act (Bom. LIX of 1958), Sec. 8t—Ejoctment application filed before coming into 
force of Bom. Act LIX of 1958—Occupani fling statement of defence on November 9, 1958— 
Application by occupant under 3. 47 made on January 6, 195¢—Mainiatnabdility of application 
—Right of occupant under s. 47 whether a substantive righi—Whether Small Cause Court, when 
application made to tt under 8. 47, can go into merits of application. - 

The Presidenoy Small Caus¢ Courts (Bombay Amendment) Act, 1958, (which has amended 

s. 47 of the Presidency Small Cause Courts Act, 1882) can only apply to thoee applications 

, for ejectment which were filed after the Act came into force on November 10, 1988. With 
regard to the applications which were filed earlier, the amendment would not apply. 


* Decided, July 16, 1954. Civil Revis’on 2. In section 47 of the Presidency Small 
Application No. 688 of 1954, from anorder Cause Courts Act, 1882, for the words “the 
assed by N. M. Shah, Judge, Small Cause occupant binds himself” the words “the ocou- 
court, Bombay, in Ejectment Application pant, at the earliest opportunity and in any 
No. 86/1477 of 1958. : event before filing any statement of defenoo, 
-t section is as under + binds himself” shall be substituted. «. - ’ 


L. B.—4 
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p The right that an occupant gets under s. 47 of the Presidency Small Cause Courts Act, 
1882, is a substantive right. T 
Under s. 47 of the Presidency Small Cause Courts Act, 1882, tt is incumbent upon the 
Small Cause Court to stay the proceedings when an application is made. It is not open to 

the Small Cause Court to go into the merits of the application. . 

. On aguit 18, 1958, one Sbahpur Irani (plaintiff) filed an ejectment application 
against K. P. Mohmed Galera under s8. 41,of the Presidency Smal] Cause 
Courts Act, 1883, in the Court of Small Causes, Bombay, seeking to recover posses- 
sion of an open space at Colaba in Bombay, alleging that the defendant was in 

ion of the premises under the plaintiff's leave and licence. On November 
9, 1958, the defendant bled his defence, contending that he was not the licensee 
of the plaintiff but that he wes occupying the premises as a tenant and that as 
such he was protected by the Bombay Rents, Hotel and Lo ing House Rates Control 
Act, 1947. When the application came on for hearing cn January 6, 1954, the 
defendant made an application under s. 47 of the. Presidency S Cause Courts 
Act to enable him to file a suit against the plaintiff for compensation for trespass. 
This application was rejected by the trial Judge, who stated as follows :— 

“The said section [s. 47] as now amended provides that such an application should be made 
at the earliest opportunity. The amendment came into force on 10-11-1958. Thereafter, the 
present sutt was on board for hearing on 94-11-1958, and again on 2-12-1958, when no such appli- 
gation was made. The present application is, therefore, in my view, not made at the earliest 
opportunity as provided by the amended sectian’’. 

The trial Judge decided the application in favour of the plaintif by holding that 
the defendant should be deemed to be the plaintifi’s licensee aid angered the 
defendant to vacate the premises by a certain dete. 


` The defendant applied in revision to the High Court. 
‘Tke application was heard. 


V. T. Gambhirwala, for the petitioner. 
’ N. C. Bharucha, for the opponent, 


- Guacna C. J. The opponent filed an application under Chap. VII of the Small 
Cause Courts Act for ejecting the petitioner on the ground that he was his licensee 
and the licence had been terminated. The petitioner filed his statement of defence 
to that application on November 9, 1958. On Janvary 6, 1954, the petitioner 
applied under s. 47 of the Small Cause Courts Act to enable him to file a suit in the 
higher Court on his title. This application was refused by the learned Judge of 
the Small Cause Court, apparently on the ground that the amending Act applied 
and therefore the application of the petitioner was out of time. Now, under s. 47 
as it stood before the amenument, it was open to an occu t to make an applica- 
tion under that section at any time, and the authorities have taken the view that 
he could make an application even efter the oraer of ejectment was made, because 
it was thought that the aE under Chap. continued even after the 
making of the ejectment order. Now, the Legislature has recently passed an 
amending Act and that is Act LIX of 1958. This Act came into force on November 
10, 1958, and by this Act s. 47 has heen amended ana the effect of the amendment 
is that that the occupant has to make the application at the earliest opportunity 
and, in any event, before filing any statement of defence. Therefore, the point of 
time when an application has to be made is clearly indicated by this section. If 
any statement of defence is filed by the occupant, then he would be barred from 
making an application under s. 47, and the view taken by the learned Judge was 
that, inasmuch as the application here was made on January 6, 1954, after the 
petitioner haa tiled his defence on November 9, 1958, the application was barred. 
Now, Mr. Bharucna’s contention is that Act LIX of 1958 1s a procedural Actand, 
therefore, when the petitioner’s application came to be heard, the Court had to 
give effect to this procedural law, and as his application did not satisfy the condi- 
n laid down by Act LIX of 1988, his application was Tightly dismissed. In my 
inion, the right that an occupant gets under s. 47 is a substantive right. The 
effect of es, 46 and 47 of the Small Cause Courts Act is that an order of ejectment 


` 
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aegis by the Small Cause Court is not fmal and. binding, but can be challenged 

y the occupant in a higher Court, and the challenge is based on this, that the 

applicant had no right to the possession of the property in respect of which the 

application is made; and s. 46 lays down that, if he has no right to possession, 

ass is constituted by the making of the application and therefore whet s. 47. 

enables the occupant to dc is to goto the higher Court to contena-that the applicant , 
had no right to possession of the property. that by making the application he has 

committed ass, and that the occupant is entitled to damages. Now, it is clear 
that such a right as this cannot be taken away by the Legislature retrospectively 

unless the Act in terms so enacts. In one sense all laws are prospective; but it 

has been observed that a procedural law is retrospective in the sense that the pro- 
cedure laid down by the law applies when a proceeding comes before a Court and 
the Court must give effect to that procedure. It is also held that procedural laws 
are psa inthe on the ground that no party has a vested interest in procedure. 
The vested interest of a party is to a substantive right and he cannct claim that 
in asserting a substantive right a certain procedure should be tollowed. But, in 
my opinion, the effect of the amendment is not at all procedural.: The effect is to 
take away rights of partics who do not meke an application within a certain time. 

Now take this very case. Although the Act came into force on November 10, 1958, 

and the petitioner could not possibly comply with the provisions.of that Act be- 
cause he hed already filed his defence on November 9, 1958, still ois right to fiie 
a suit in the higher Court under s. 47 was taken away. Therefore, it is clear to 
my mina that Act LIX cf 1958 can only apply to those e pplications for ejectment 
which were filed after tne Act came into force. With regard to the applications 
which were filed earlier, the amendment would not apply. Inasmuch as every 
one has notice of the law, if after the law is in force an application is made under 
Chap. VI, then the occupant knows that bis right would be lost unless he makes an 
application at the earliest opportunity. But this woulda not apply to the case 
where an application has already been made before the Act came into force. At 
that date, as the new Act was not in force, the occupant did not knew and would not 
know that a law will come into force which would seriously curtail his rights. 
Therefore, in my opinion, the learned Judge below was in error in dismissing the 
application of the applicant. 

The next contention which Mr. Bharucha wants to put forward is that the case 
of the petitioner was that he was a sub-tenant of the opponent and he says that a 
sub-tenancy is illegal; thaton his own admission the petitioner would either be a 
trespasser or a licensee and in neither case he would be entitled to litigate his right 
under s. 47 because he would have no right to be in possession of the premises. 
Now,.it is clear that under s. 47 it is incumbent upon the Small Cause Court to 
stay the proceedings when an application is made. It is.not open to the Small 
Cause Court to go into the merits of the application. If the occupant slleges thet 
the applicant was not entitled to possession and that the application of the appli- 
cant constituted trespass and he wants to claim compensation, the Small chase 
Court must stay the proceedings and allow the applicent to litigate his right and 
title in the higher Court—of course, provided he carries out the requirements of 8. 47, 
namely, binding himself with two sureties as provided py that section. Therefore, 
it is not open to me to ge into the question whether the occupant is or is not a. 
licensee or is or is not a trespasser. .These are questions which will be considered 
by the higher Court when the petitioner files his suit. 

I would, therefore, set aside the order of the Small Cause Court and send the 
matter back to it with a direction thet it should dispose of the application made 
by the petitioner according to law. The order for ejectment by the Small 
Cause Court will also ‘be set aside, because if the petitioner had aright to maintain 
his application under s. 47, the proceeding should have been stayed and no order 
should hove been passed by the Small Cause Court. a 


Rule absolute with costs. ` , 
Rule made absolute. 
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Before Mr. Justice Gajendragadkar and Mr. Justice Shak. - 
STATE v. A. H. BHIWANDIWALLA.* 


Baten Act (LXILI of 1948), Secs. 7(1), 6, 92, 106—Bombay Factories Rules, 1953, rr. 4, 5+; 
Forms Nos. 3 and 3—Fatlare by occupier (1) to submit notice of occupation of premises as factory 
(2) to apply for registration of factory and (8) to obtain licence for factory, whether continuing, 
offences—Limitatian in respect of continuing offences. . 

The accused, who was the occupier of a factory as defined under s. Hm) of the Factories 
Act, 1948, was charged under s. 92 of the Act, for having failed to submit to the Chief In- 
spector of Factories, Bombay State, a written notioe of occupation in Form No. 8 as required. 
under s. 7(1) of the Act and the rules made thereunder. The accused was also charged 
under s. 92 of the Act for having failed to submit to the Chief Inspector of Factories an appli- 
cation in Form No. 2 for registration of the factory and grant of licence as required under , 
s. 6 of the Act read with r. 4 of the Bombay Factories Rules, 1958. In the complaint filed 

` on July 18, 1958, by the Inspector af Factories, it was alleged that the Inspector had visited 
the factory on March 10, 195%, and on March 14, 1952, the acoused was called upon to comply 
with the requirements of the Act in respect-of the factory. The acoused took no steps to 
oomply with the requisttion, and on May 28, 1958, when the Inspector visited the factory 
again, he found that the factory was working without complying with the requisition which 
had already been served upon the acoused. Ths accused contended that his prosecution was 
barred under s. 106 of the. Factories Act :— 

Hdd, that the charge against the accused that he had failed to submit to the Chief Inspector 
-a written notice of occupation in Form No. 8 as required under s. 7(1) of the Act and the rules 
made thereunder, was barred by limitation under s. 106 of the Act, 

that the charge against the accused thet ho had failed to apply for registration of the 
factory was also barred by limitation, but ' 

that the conduct of the accused in using the premises from day to day without obtaining. 
a licence was a continuing offence, and as the offence was committed on May 28, 1958, and 
the complaint was filed on July 18, 1958, the charge under this head was not barred by. 

The expression “continuing offence’ has acquired a well-recognised meaning in criminal 
law. If an act committed by an accused person constitutes an offence and if that continues 
from day to day, then from day to, day a fresh offence is committed by the accused so long 
as the act continues. Normally and in ths ordinary course an offence is committed only 
anoe. But we may have offences which can be committed from day to day and it is offences 
falling in this latter category that are desoribed as continuing offences. 

State of Bombay v. Deoraj Tulsi', explained and commented on. ; 

Emperor v. Chhotalal Amarchan®, Emperor v. Bechardas', Emperor v. Karsandas Govingjt+, 
State v. Babu Gulam Mahomed’, and Public Prosecutor v. Veerabadrappa*, referred to. 

Ons A. H. Bhiwandiwalla (accused) was the occupier of the Wdis Mah l Salt 


Works situated near Koliwada at Sion in Bombay. 


The accused was charged 


under s. 92 of the Factories Act, 1948, for having failed to submit to the Chief 


© Decided, September 13, 1954. Criminal 
Appeals Nos, ie and 762 of 1054, 
orders of y eh passed by K. J. 
bata, Chief dency Magistrate, in Cases 
Nos. 107/8 and 108/S of 1958. 

+ The relevant portions of the rules are as 


menoement of the Act or coming within the 
soope of the Act, after tts commencement shall 


submit to the Chief Inspector an lication 
in Form No. 2 for the registration of facto 
grant of a licence. Ths loation 


by the notice of the occupation 
fe Roan o. 8, in triplicate, prescribed under 
section 7, provided that the oocupler of promises 
in use as a factory on the date of the commencs- 


ment of the Act shall submit such application __ 


within 80 days from the date of commsnce~ 
ment of the Rules. 

5. Grant of Heence.—{1) A oence for a 
factory shall be granted by the Chief Inspector 
in Form No. 4 presoribed for the p and 
on payment of the foes specified in the edule 
hereto. 


(2) Every licence granted or renewed under 
this Chapter shall remain in force up to the 
81st December of the year from- which the 
licence is ted or renewed ; 

1 ara 54 Bom. L. R. 40. 

2 (1986) 83 Bom. L. R. 1164. 

8 (1980) 82 Bom. L. R. 768. 

4 (roan) 44 Bom. L. R. 756. 

5 (1951) Crim. Rev. AppL No. 114 of 1951, 
decided by Ra cae ag and Diit JJ., ‘on 


April 4, 1931 ). 
6, (1952-53) 4 In Factories Journal 281. 
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ee of Factories, Bombay State, an application in Form No. 4 for registration 
of the factory and grant of licence as required under s. 6 of the Act read with r. 4 
of the Bombay Factories Rules, 1953. This was case No. 1085 of 1958. In 
case No. 107/S of 1983, the accused was also charged under s. 92 of the Act, for 
failing to submit to tne Chief Inspector of Factories, before occupying or usi 
the said premises as a factory, a written notice of occupation in Form 8 as Saied 
under s. 7(1) of the Act and rules made thereunder. ` 


The trying Magistrate held in both the cases that the prosecution was barred 
by limitation and acquitted the accused, observing, in his order, as follows :— 
“It is quite clear from the evidence that the alleged offence, if any, was committed, ‘came to 
the knowledge of an Inspector’ on March 10, 1952. The present complaint was filed on July 
18, 1958—that is very much more than ‘three months’ of the date which is material under s. 106, 
Factories Act (Maroh 10, 1952). This Court therefore cannot take cognisance of this complaint. . 
The complaint is dismissed.” í 


The State of Bombay filed separate appeals in respect of the two cases against 
the orders of the Magistrate acquitting the accused, ` 

H. M. Choksi, Government Pleader, for the State, : 

K. J. Khandalawala and K. K. Shende, with Gagrat & Co., for the respondent, 


GAJENDRAGADZAR J. These two appeals arise from orders of acquittal passed 
by the learned Chief ana Magistrate in favour of the respondent, In both 
e cases the respondent was. charged under s. 92 of the Factories Act (Act LXIII 
of 1948).. The respondent is the occupier of Wadia Mahal Salt Works, which, 
avcording to the prosecution case, is a factory as defined under s. 2m) of the 
Factories Act. This factory 1s situated near Koliwads, Sion, Bombay 22. In the 
case from which Criminal Appeal No. 761 of 1954 arises, the charge against tne 
ndent was that, before occupying or using the said remises as a factory, he 
had failed to submit to the Chief r of Factories, Bombay State, a written 
notice of occupation in Form No. 8 as required under s8. 7(1) of the Factories Act 
and the rules made thereunder. In tne companion case from which Criminal: 
Appeal No. 762 of 1954 arises, the was that the respondent had failed to, 
submit to the Chief Inspector of Factories an application in Form No. 2 for re- 
RD of the factory and t of licence as required under s. 6 of the Factories 
ct read with r. 4 of the Bombay Factories Rules, 1950. It appears that the learn-. 
ed Chief Presidency istrate was about to take the pleas of the respondent to 
the two charges framed against him, when it was brought to his notice by the 
accused that one of his pleas was that the prosecution in both the cases was barred. 
by limitation under tne provisions of s. 106 of the Factories Act. The learned Chief 
Presidency Magistrate was disposed to accept tnis plea and so he has held in both 
the cases that the prosecution is barred by limitation. In the result, he has ac- 
quitted the ndent of the offences charged. That is how the only question 
which arises befcre us in these two pee is whether the learned Chief idency 
Magistrate was right in coming to the conclusion that the prosecution against the 
respondent in bota the cases was barred by limitation. j 
Before dealing with this son. it would be convenient to refer to some more 
facts. In the complaint which has been filed against the ndent by the In- 
spector of Factories, it has been alleged that the complainant had visited the factory. 
on May 28, 1958, at about 10 a.m. and he had found that the factory was-working. 
The complainant noticed that the workers shown in the list attached to the. com- 
plaint were, working in the factory ənd that common salt was being manufactured 
from sea water by evaporation in the pans. A pump driven by an oil engine of 
9 H.P. was also seen to be in use. It is common ground tnat the Inspector had 
visited this factory on an earlier occasion on March 10, 1952, and on March 14, 1953, 
the occupier had been called upon to comply with the requirements of the Factories 
Act in respect of this factory. The occupier took no steps to comply with the 
requisition and it was found on the second visit which the Inspector paid to the 
factory on May 23, 1958, that the factory was working without complying with the 
requisition which had already been gerved on the occupier... It woujd thus be 
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p 
seen that; if the present complaints are held to be in respect of the offence wnich was- 
discoyered by_the Inspector on nis first visit to the factory cn March 10, 1952, 
the prosecution’of the respondent would be clearly barred by limitation. On the 
other hand, if it: is held that the failure of the respcndent to comply with the 
requisitions served on him and.his conduct in running the factory without comply- « 
ing with the said requisitions constitutes a continuing offence, then the prosecutions 
would not be barred by limitation. ; . e el 
At this stage it would be relevant to consider the material provisions of the 
Factories Act. This Act came into force on September 28, 1948. ' Section 6! 
of the Act lays down rocedire in regard to the approval, licensing and 
registration of factories. By this section the Provincial verinen is autho- 
rised to make rples in respect. of the matters set out in sub:cls. (a) to (e) of: 
.sub-s. (1) .of the said section.. Rules 8 to 11 have accordingly been framed. 
by the Local Government in that behalf. Rule 8 requires an application for- 
obtaining previous permission for the site on which the factory is to ‘be. 
situated and for the construction or extension of a factory. Form No. 1 prescribes: 
the details which have to’be mentioned im the said application. Sub-rule (2) 
of r. 8 provides that, if the Chief Inspector is satisfied that the plans are in conson- 
ance with the‘requirements of the Act, he shall, subject to such conditions as he 
se | P approve them by signing and returning to the applicant one copy of 
plan ; -it would also be open to the Chief Inspector to call for further particulars 
before granting his approval. Rule 4 then provides for the application for re- 
gistration and'grant of licence. In the present appeals we are concerned with the 
provisions of this rule. - According to this rule, the occupier of every factory, 
whether in existence at the date of the commencement of the Act or coming within 
the of the Act, after its commencement shall submit to the Chief Inspector 
an application in 'Form No. 2 for the registration of the factory and ‘grant of a’ 
licence; and the application shall be accompanied by the notice of occupation in 
Form No. 8, jnteiplicate, rescribed under s. 7, provided that the ier of premi- 
ses in use as a factory on the date of the commencement of the Act submit such 
were within 80 days from the date ofthe commencement of the rules. Section 7 
of. the Act provides that the occupier shall, at least 15 days before he begins to 
occupy or use any premises as a factory, send to the Chief Inspector a written notice 
setting out the details mentioned in the said section. It would thus be noticed’ 
that, whereas in to a factory which would be established after the com- 
mencement of the: Act the occupier is required to give a notice to the Inspector 
atleast 15 days before he begins:to occupy or use the premises in question as a 
factory,.the Legislature knew that many factories were in existence before the 
commencement of the Act and so in respect of these factories r. 4 provides a 
period of 80.days from the date of commencement of the rules within which the 
requisite notice has to be given by the occupiers of such factories. It is common 
ground that in the present case nó such notice has been given in Form No. 2 
or in Form No. 8 and no licence has been applied for or obtained in respect of the 
factory in question. Rule 5 then provides for the grant of licence; r. 6 la 
down the manner in which the licence can be amended; r. 7 deals with the 
renewal of licence; and r. 8 deals with the transfer of licence. Rule 9 lays 
down the procedure to be followed in case the licensee dies or becomes insolvent. 
Gases of loss of licence are dealt. with in r. 10, while r. 11 deals with the payment 
of fees, Rule-12 lays down that the notice of occupation shall be made-in. Form 
No.8: °> - . 
The case for the prosecution in Criminal Appeal No. 761 of 1954 is that-the 
respondent had failed to submit to the Chief tor a written notice of occupa- 
tion in Form No. 8'as required under s. 7(1) and the rules made thereunder.: “This 
means that the charge oe the respondent is that he did not give notice in the 
said prescribed form’ within 80 days from the date of commencement of the rules. 
This charge does not refer to the sta te the factory without obtaining a licence, 
it is confined to the occupation of the factory in respect of which the respondent 
was under an obligation to give a notice within 80 days from the date of com- 
mencement of the rule. The charge in Criminal Appeal No. 762 of 1954 ig wider : 
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it refers to the failure of the respondent to submit to the Chief In r an appli- 
cation in Form No. 2 for registration and it also refers to his fai to obtain 
a licence as required under s. 6 read with r. 4 of the Bombay Factories Rules. This 
charge, therefore, is based on two acts of the respondent: his failure to apply 
for registration and his conduct-in running the factory without obtaining a licence. 
The learned Chief Presidency Magistrate has held that, in respect of the 
in both the cases, the provisions of 8. 106 of the Factories Act come into operation 
and the-effect of these provisions is that the prosecution must be. held to be barred 
by limitation. The penal section-in the Act is s. 92. It provides that,.save as is 
otherwise expressly provided in this Act and subject to the provisions of s. 98, if in, 
or in respect of, any factory there is any contravention of any of the provisions 
of this Act or of any rule e thereunder orof any order in writing given thereunder, 
the occupier and manager of the factory shall each be ty of an offence 
and punishable in a manner prescribed by this section. Section 106 provides ` 
that no Court shall take cognisance of any offence punishable under this Act 
unless complaint thereof is made within three months of the date on which the 
alleged commission of the offence came to the knowledge of an Inspector. There 
is a proviso to this section which deals with the offence of disobeying a written 
order made by an Inspector; but we are not concerned with this proviso in the 
present neal. i . 
_ Now, the question which falls to be considered in the present appeals is whether 
it can be ‘aid that more than three months have ela after the alleged commis- 
sion of the offence came to the knowledge of the tor in these two ate 
The answer to this question would depend upon whether or not the offence alleged 
is what is often described as a continuing offence. If the offence alleged against 
the respondent is and can be committed only once, then the provisions of s. 106 
would assist his plea of limitation. On the other hand, if the offence alleged 
against him is of such a character that it is committed by him from day to day, 
then the plea of limitation cannot succeed. In civil law, we often refer to a con- 
tinuing or recurring cause of action. Similarly, even in criminal law the expreasion 
“continuing offence” is uently used. observed by Beaumont C. J. in 
Emperor v. Chhotalal 1 the expression ‘‘continuing offence” is not a 
very happy expression. It assumes, says the learned Chief Justice, (p. 1176}— 
“that you can have a continuing offence in the sense in which you can have a continuing 
tort, or a continuing breach of contract, and I doubt myself whether the assumption is well 
founded, having regard to the provisions of the Criminal Procedure Code as to the framing of 
charges and as to the charges which can be tried at one andthe same trial. It is quite clear that 
you could not charge a man with committing an offence de die in diem over a substantial period.’ ’ 
Even 80, this expression has acquired a well-recognised meaning in criminal law.. 
If an act committed by an accused person constitutes an offence and if that act 
continues from day to day, then from day. to day a fresh offence is committed by. 
the accused so long as the act continues. Normally and in the ordinary course 
an offence is committed only once. But we may have offences which can be 
committed from day to day and it is offences falling in this latter category that 
are described as continuing offences. Confining ourselves to the offences charged 
against the respondent in the present two ap , it is clear that the offence 
committed by him by reason of his failure to a for the registration of his factory 
cannot be said to be a continuing offence. e factory was working even before 
the commencement of the Act and under r. 4 it was obligatory on him to have 
applied for the a pila of the factory in Form No. 2 and to have given notice 
of occupation in Form No. 8 within 80 days from the date of commencement of 
the rules. The failure of the respondent to comply with these requirements makes 
the establishment of the factory and its occupation by him subsequent to the lapse 
of 80 days after the commencement of the rules irregular and unlawful. But it 
would be difficult to hold that the said establishment and occupation per ss would 
constitute a continuing offence. The position with regard to, the uirement 
of the grant of a licence is, however, substantially different. The grant of a licence 
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which is issued in Form No. 4 prescribed under r. 5 authorises the occupier 
to use the premises mentioned in the licence as a factory employing the number. 
of workers as specified and using motive power as indicated in the licence subject 


to the provisions of the Factories Act and the rules made thereunder. If. the, 


ndent did not apply for a licence and has been using the premises as a factory, 


` without a licence, his conduct clearly amounts to a continuing offence, and in. 


respect of a continuing offence it would be impossible to uphold the plea of limita- 
tion raised under s. 106 of the Act. A continuing offence, as I have just indicated, 
is an offence which is committed from day to day, and if that be so, the complaint 
filed against the respondent in Criminal Appeal No. 762 of 1954, inasmuch as he, 
has been using the premises as a factory without obtaining a licence, cannot be 
dismissed as barred by limitation because the commission of the offence took 
place on May 28,1958, and the complaint has been filed on July 18,1958. It is, 
` perfectly true that the offence of using the premises as a factory without a licence 
was committed by the respondent for several days before May 28,1958. But the 
present complaint is not in respect of the earlier offences and so it would be no, 
answer.to the present complaint to say that the accused might have been prosecuted . 
earlier and so the present complaint should be rejected as barred by limitation. | 
Every day that the respondent used the premises as a factory without obtaining a 
‘licence, he was committing a fresh offence, and in respect of each fresh offence a 
separate prosecution is competent. The failure of the complainant to prosecute 
the respondent for the earlier offences committed by him cannot, in our opinion, 
justify the application of the provisions of s. 106 in support of his plea of limitation. 
It has been urged before us by Mr. Khandalawala that r. 4 of the Factories 
Rules does not expressly make the use of the premises as a factory without a licence 
a continuing offence. In fact, he ed that the failure to obtain a licence 
cannot be said to have been made undér s. 92 of the Act read with r. 4 of the 
Factories Rules. In this connection, Mr. Khandalawala referred us to:the corres-. 
ponding provisions of the English Act. Section 118 of the English Factories Act 
of 1987, which deals with a notice of occupation of a factory and use of mechanical 
power, expressly provides that if there is failure to comply with the provisions of 
s. 118, the defaulter shall be guilty of an offence and liable on conviction thereof 
to a certain fine for each day since the expiration of the month mentioned in the 
section. Section 140, sub-s. (5), of that Act, has also been pressed into service by 
Mr. Khandalawala. This sub-section provides that, where any offence is committed 
under the Act by reason of a failure to make an examination, enter a report or do 
any other thing at or within a time specified by this Act or any regulation or order 
made thereunder, the offence shall be deemed to continue until the examination is 
made, or the report entered, or the other thing done, as the case may be. Mr. 
Khandalawala says that, where the Blature wants to make a continuing 
default on the part of an occupier of a factory a continuing offence liable to 
punishment, the Legislature adopts pro phraseology and makes adequate 
rovisions in that behalf. The Indian Factories Act, says Mr. Khandalawala, 
not made adequate provisions, nor has it adopted appropriate phraseology 

to justify the conclusion that the conduct of the respondent in using the premises, 
as a factory amounts to a continuing offence. Mr. Khandalawala hae also 
invited our attention to somewhat similar provisions contained in s. 890 of the 


City of Bombay Municipal Act (Act I of 1888). Sub-section (7) of s. 890 ` 


lays down that no person shall newly establish in any premises any factory, 
workshop or work-place in which it is intended that steam , water or other mechani- 
cal power shall be employed, without the previous written permission of the 
Commissioner, nor shall any person work or allow to be worked any such factory, 
workshop or work-place without any such permission. Mr. Khandalawala 
contends that the two parts of sub s. (/) of s. Heare two specific different 
prohibitions in respect of a factory: the first part prohibits the establishment of 
the-factory and the second pr prohibits the working of the said factory. On 
the other hand, r. 4 does not clearly and specifically lay down any such prohibitions. 
It may be conceded that r. 4 is not very happily worded. lt could and might 
have made its object more clear by following the pattern laid down in the cor- 
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responding provisions of-the English statute or the provisions of s. 890 of Bombay. 
Act HT of 1888 to which we have just referred. But we entertain no doubt what- 
ever about the object which r. 4 has in view. It is clear that, in the case of 
factories which were already in existence, r. 4 requires that. within the i 
ifled the ier must apply for the registration of the said factories and must 
obtain a licence for using the premises in question as a factory. The importance 
-of obtaining a licence for the running of the factory can hardly be exaggerated. 
Fhe licence is granted for a stated period. Te tate be Sord atten the eat 
of the said period. The procedure prescribed has to be followed if an amendment 
is sought for in the licence. Even for the transfer of a licence, an application 
has to be made and permission obtained, and in the case of death or msolvency 
of the licensee the person carrying on the business of such licence is required to 
make an application for amendment of the licence under-.s. 6 under his own name . 
within a reasonable time. Indeed, the pi ier of the factory and the grant of 
a licence for running it are ih a sense the most important, if not the crucial,’ 
provisions of the Factories Act. The competent authorities empowered under 
this Act can su ise the -working of the factories only after the factories are 
registered and ces obtained by the occupiers of the factories for running 
them. In our opinion, it would be impossible to accede to the argument that’ 
the failure to comply with requirements of such paramount importance is not 
intended to be punished within the meaning of s. 92 of the Act. Even if the 
words used in r. 4 may, and can, beimproved upon, the object of the provision is 
clear, audit onsin Hie waite ised mn 1b would be open uate bee in 
mind this object. In regard-to remedial and beneficent legislation like the 
Factories Act, what is sometimes described as the equitable construction of the’ 
statute is permissible and it would be our duty to adopt such cohstruction of the 
statute as shall suppress the mischief and advance the remedy. 

We must, therefore, hold that the failure to apply for the registration of the 
factory as well as the failure to apply for the grant of a licence are punishable 
within the meaning of s. 92 of the Factories Act. In regard to the first default, 
however, it may not be le to hold that the conduct of the defaulter constitutes 
a continuing offence. regard to the latter default, we feel no hesitation -in 
holding that his conduct in using the premises from day to day without obtaining 


. a licence is a continuing offence. Every timie the pema are thus used as a 


factory, a fresh offence 1s committed, and no bar of 
pleaded against this charge. a ; 
The question of limitation in reference to the commission of continuing offences 
has often enough been considered by this Court, and except for the decision in 
or vV. Bechardas' the consensus of judicial opinion in this Court has been 

in favour of the view which we are disposed to take. We would, therefore, refer 
very briefly to the reported decisions on this point.’ In Bechardas’ case, Mirza and 
Broomfeld JJ. were dealing with the provisions of s. 128(7) or s.`118(7) of the 
Bombay ‘City Municipalities Act ( of 1925). The learned Judges held that 
failure to remove a building in respect of which a person has been convicted under 
the said provisions is not a ‘continuing contravention’ within the meaning of those 
sections. Dealing with the question of limitation, both the learned Judges took 
the view that limitation for a prosecution for a continuing offence runs from the 
time when the offence i8 first committed, or, where the offence consists in failure 
to remove the building after conviction, from the date of the conviction. This 
view has, however, been emphatically dissented from by Beaumont C.J. and 
Wassoodew J. in Emperor v. Karsandas Go ndji?. In -this case, the learned 
Ju were called upon to consider the effect of the provisions of s. 890, sub-s. (/), 
of the City of Bombay Municipal Act (Act IN of 1888): They held that the esta- 
blishing of-a factory without ission is an offence committed once and for all 
when the factory is established, but that the working of a factory without permis- 
sion is an offence which arises on every day on which the factory is so worked. 
That is why in their opinion s. 514, which prescribed a limitation for prosecutions 


tation can, therefore, be 
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under the Act, can be no bar to a charge in respect of working the factory without | 
permission. ; In his judgment, Beaumont C. J. referred to the fact that the head- 
note in Emperor v. Bechardas seemed to ley down that limitation for a prosecution 
for.a continuing offence runs from the time when the offence is first committed, 
and ‘he, added t, if the expression “the offenceis first committed” refers to the 
date when. the act, constitu the offence first took place, the statement is ob-. 
viously-wrong because it would abolish altogether the distinction which has been . 
ca ee and over again between an act which constitutes an offence once and : 
for all and an act which continues and therefore constitutesa fresh offence on every 
day on which it continues. In State v. Babu Gulam Mahomed! Rajadhyaksha and Dixit 
JJ. took the same view about the nature of a continuing offence and the plea of limita- 
tion which may be raised in tof it. A similar view has been taken: by Bhag- 
. wati and.Vyas JJ. in State of Bombay v. Devraj Tulsi.2 In this case, eight accused 
were :tenants.of a certain building, inst the owner of which the Municipality 
had issued a notice of requisition under s. 854 of the City of Bombay Municipal 
Act (Act IT of: 1888) sailing upon him to remoye the structure which was in a 
dilapidated condition.. The tenants refused to hand over possessjon of the pre- 
mises to the landlord and so the landlord had to approach the Chief Judge of the 
Court-of Small Causes for the requisite order under s. 507 of the Act. order 
was accordingly issued by the Chief Judge on March 16, 1950, directing each one 
of the eight tenants to hand over_to the landlord vacant possession of the premises 
on or before April 16, 1950. The tenants refused to comply with this order and 
fae Mani eae thereupon prosecuted the eight tenants in respect of the offence 
alleged to have been committed by them on July 12, 1950. The. pleaoflimitation 
raised by the tenants under the provisians of 8. 514(c) of the Act was rejected by 
thig Court. .It.was urged before Bhagwati and Vyas JJ. that the view taken by. 
Rajadhyeksha and Dixit JJ. in the unreported decision referred to above may. 
have to be reconsidered and so a plea was made that the question be referred to a 
full bench. The learned Judges considered the merits of the contention and came 
to the conclusion that the view taken by Rajadhyaksha and Dixit JJ., with respect, 
was right and so it was unnecessary to refer the matter toa full bench. In dealing 
with the character of a continuing offence, Mr. Justice Bhagwati observed (p. 45) 

-. “1, dt is à misnomer to say, that fresh offences are committed at each period of time when 

the non-compliance of the order which constitutes the offence is the omission to do 

an act which has been ordered to be done”. 7 ; : 
The learned Judge took the view that, where a positive act is ordered to be done, 
a case or.cases may arise where by reason of the breach of the terms of the order 
you might have commission of a series af offences from day today. With ty 
the distinction which these observations seem to bring out between a default which 
consists of an omission to do an act and a default which cohsists in failure to comply 
with a direction to do a positive act may not be very helpful in ceteris the 
character of a continuing offence. If the test laid down by the learned Judge 
were literally applied to the conduct of the accused persons in Deoraj’s case, it 
would pelana be open to, suggest that the charge against the accused persons 
‘was that they had omitted to vacate the premises and in that sense their conduct 
was no more than omission technically so-called. Similarly, even where a positive: 
act is ordered to:be done and it is not dane, the conduct of the defaulter may well 
be: described as nothing more than omission to do the act: Take the case of the 
factory. with which we are concerned in the present appeals.. From one point of 
view, the default of the respondent consists in his failure to apply for a licence and 
this default may well be described as omission on his part to apply for a licence. 
There is, however, a positive aspect of the matter and that is that the respon- 
dent was running the factory from day to day without obtaining a licence. In our 
opinion, in every case of a continuing offence it may be le to describe the 
default as amounting to an omission or toa positive act on the part of the defaulter. 
That is, why, with very great respect, we feel some doubt as to whether the dis- 


y 


eo. ef ; 7 
| 1 (1951) Crim. Rev. In, No. 114 of JJ., on April 4, 1951 (Unrep.). 
1981, Heelged by. Rajadhyaksha and Dixit 2 (1951) 54 Bom. L. R. 40. . 
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tinction betwee omission and positive act, on which some'emiphasis has been 
laid by B ati J., can be'said to be decisive of the’ -character of the offence. 
Besides, as- . Justice Bhagwati himself has fairly pointed out, the distinction: 
which he was seeking to draw. is inconsistent’ with the view Sed by Beau- 
mont C. J. in Cursondas’ case. 

There is one more decision to which reference must be ni In Public Proseéu- 
tor v. Veerabadrappa' Menon and Mack JJ. have held that failure to comply 
with the provisions aoe s. 14 of the Factories Act is a continuing offence. In-respect: 
of such an offence, the learned Ju took the view that, where an Inspector ‘of 
Factories notices such failure and brings it to the notice of the owner of the facto 
but on a subsequent visit the Inspector finds that-the defect had not been rectified. 
prosecution can be launched within three months from the date of the subsequent 
visit, and that s. 106 of the Act does not mean thatthe prosecution must:be - 
launched within three monthg from the date of the first visit in the case of continuing 
offences. With respect, we agree with this view. 

We must, therefore, hold that the charge in the. case from which Criminal. 
A ppeal No. 761 of 1954 arises is barred by limitation.’. In the result, this ap 
file and must be disuiesed, The first part of the charge in the case from w ich 
Criminal Appeal No. 762 of 1954 arises is also barred by limitation, but the second 
part of the charge which relates to the use of the premises in question by the. 
respondent as a factory without obtaining a licence is not barred by limitation 
under s. 106. This appeal would, therefore, be allowed and the case sent back 
to the learned Chief Presidency Magistrate with the direction that he should deal 
with the second „charge in accordance with law. : i 

: Crim Crin. dp. No. 761 of 1954 dismissed 
No. 762 of 1954 allowed. 


a SUPREME COURT. 


Present : Tha Hon'ble Mr. Mehr Chand Mahajan, Ohisf Justice, Mr. Justios Mukherjea, Mr. Tustion 
Das, Mr. Justico Boss and Mr. Justico Ghulam Hasan. i 


YUSUF ABDUL AZIZ v. THE STATE OF BOMBAY. + 


Indian Penal Codes (Act XLV of 1860), Seo. 497—Adultery— Wife not punished as abetior— 

Disorimination on ground of sex—Constitution of India, arts. 14, 15—Sootion 497 not ultra vires. 

Section 497 of the Indian Penal Code, 1860, does not contravenes arts. 14 and 15 of the 
Constitution of India. 

Article 16(5) of the Constitution is by no means oanfined to provisions which are benaficial 
to women. 

A provision which prohibits punishment is not tantamount to a lioenoe tò commit the 
offence of which punishment has been prohibited. 

Article 14 of the Constitation 1 general and must be read with the other provisions which 
sob out the ambit of fundamental rights. See is a sound classification, and ‘although there 
can be nọ discrimination in general on that ground | the Constitution iteelf provides for 
special provisions in the oase of women and children, ; 

Tms was an a peal from the decision of the Bombay High ae 
58 Bombay Law 786, where the. facts of the case are. set out, 


4. A. Peerbhoy, Jindra Lal and I. N. ee for the appellant. ` 
M. C. Setaload, Attorney-General for and C.K htary, Solicitor- 

General for India, with Porus A. Mehta, J. B. "Data FP tee 

for respondent No. 2. maa 


- Bose J. The question in this case is , whether s. 497 of the Indian Pendl Code 
contravenes arts. 14° and 15 of the Constitution. 


1 (1952-53) 4 Indian Factories Journal gg Decided, Maroh 10, 1954. Case No. 849 of 
231. EY 1951! neu eee : : 
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The appellant i is being prosecuted for adultery under s. 497 of the Indian Penal 
soon as the complaint was filed, he applied to the High Court of Bombay 
to SS the, constitutional question ‘mentioned above under art. 228 of the 
Constitution. The High Court decided against him but granted him a certificate 
under arts. 182(1) and 184(1)(c). 

- Under s. 497 the offence of adultery can only be, committed by a man but in the 
elisence of any provision to the contrary. the woman would be punishable as an 
abettor. ‘The last.sentence in s. 497 prohibits this. It runs— ' 

‘In such a case-the wife shall not be punishable as an abettor”. It is said that 
this offends arts. 14 and 15. ; 

«The portion of art. 15 on which the appellant relies is this: 

oe “Tho. Stato shall not discriminate against any citizen on grounds only of.. sox,” 

s But what he o¥erlooks is that that is subject to cl. (3) which runs— 

uf “Nothing” in this article shall provont the Btate from making any special provision 
for women... 

The ‘ptovision complained of ig a special provision and it’ is made for women, 
beelo: ‘it is saved by-cl.(3). 

‘It’ was argued that čl. (3) should be confined to provisions which are ‘beneficial 
to women: and: carinot:- be-used to give them a licence to commit and abet crimes, 
We'are unable to read any ‘such restriction into the clause; nor are we able to 
agree that a provision which prohibits punishment is tantamount to a licence to 
commit the offence of which punishment has been Ee 

- Article 14 is general and must be-read with the other provisions which set out- 
the ambit of fundamental rights. Sex is a sound classification,- and although 
there can be no, discrimination in general on that ground, the Constitution itself 
provides ‘for special provisions in the case of women and children. The two 
articles read together validate the impugned clause in s. 497 of the Indian Penal 

e 
no appellant is not a citizen of India. It was argued that he could not invoke 
arts, 14 tha 15 for that reason. The High Court held otherwise. It is not neces- 
piy tor us to decide this question in view of our decision on the other issue, 


ea is 
ee Appeal dismissed, 
Agent for er No. 1: R. H. Dhebdar. 


. Present: The Hon'ble Mr. Mehr Ohand Mahajan, Chief Justice, Mr. Justice Mukherjea, 
Mr. Justios Das, Mr. Justico Bose ond Mr. Justics Ghulam Hasan, 
í SULEMAN ISSA v. THE STATE OF BOMBAY.* 
Oriminal Procedure Cods (Act V of 1898), Sec. 517—Dtsposal of properky—Order of oonfisoation— 
Bombay District Polios Ac (Bom. IV of 1890), Seo. 61-B. 
The power of the Court, under s. 517 of the Criminal Procedure Code, 1898, no doubt 
. ` extends to confiscation of property in the custody of the Court, but it is not every oas in 
' whioh the Court must necessarily pass an order of confiscation irrespective of the ciroumstan- 
ces of the case. It is possible to conceive of cases whare the ‘subject-matter of the offence 
may be property which under the law relating to that offence is liable to be confiscated as 
a punishmént’on conviction. The section obntains a general provision for disposal of the 
property in the circumstances mentioned in the latter part of the sectaon. Conflacation is 
not the only mode of disposal of property and is singularty inappropriate in a,ocase where 
the aocused is prosecuted for an offence punishable with a maximum sentence of 8 months 
- end a fite of Ra. 100 (e.g. s. 61-H of the Bombay District Polioéd Act, 1890). 
=> Where the property is- produced from the possession of the accused and the Court is not 
called upon to consider any rival claims about its possession, where there is no evidence to 
prove that it was stolen or that it was fraudulently obtained, and all that is found is that 
-> there is-reason to believe that ıt was stolen ar fraudulently obtained and that the accused 
failed to account for rts posseasian to the satisfaction of the Court, the order for ita oonfls- 
cation is harsh ead :insnppoTtanlo: 


“Decided, March 11, 1954. Criminal Ampa No. 67 of 1951. 
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. SULEMAN Issa: (accused) started from Natal in South Africa to’ go to Sarsa, a 
village in Kaira District in the State of Bombay, in his own car. He covered 
short distances on land in the car. When he boarded a steamer, he took the.car 
on the steamer. Wher he covered lorig distances on land by a railway train, the 
car was consigned by railway to reach his destination.- At Madras, he had to pay 
customs duty for importing the car; and he also paid Rs..10,000 by way of 
guarantee that he was going to take back the car with him when he returned to 
South Africa. The car bore no Indian number, a. circumstance which attracted 
the attention of a police-officer at Nadiad, a town near Sarsa. The police kept 
watch over accused’s movements and eventually raided his house with the result 
that gold weighing 2778} tolas valued approximately at Rs. 2,77,000 was found 
in the possession of the accused. SS atta eg Te E i 

The accused was tried by the Sub-divisional Magistrate of Nadiad for an offence | 
under s. 61K of the Bombay District Police Act, 1890. The trying Magistrate 
convicted the accused of the offence , sentenced him to pay a fine of Rs. 100, 
and ordered the gold to be confi.ca to Government. . ` 

On appeal, the Sessions Judge reversed the conviction and sentence, and set 
aside the order of confiscation. : . : 

On appeal by the State against the orders passed by the Sessions Judge, 
the High Court (Dixit and Chainani JJ.), on June 26, 1950, set aside the order of 
acquittal passed by the Sessions Judge, and restored’ the conviction and sentenge 


ae by the trying Magistrate and also the order-passed by gle iad the 
isposal of property passed under s. 517 of the Criminal Procedure e. 
There was a further appeal to the Supreme Court of India. i 


N.C. Chattsrjes, with H. J. Umrigar and S: P. Varma, for the appellant. ` 
M. C. Setaload, Attorney-General for India, with Porus 4 Mehta, for the respon- 
dent, .° - . ; ‘ 


. Guutas Hassan J.‘ This appeal is brought by special. leave from the judg- 
ment and order of the High Court of Judicature at Bomar (Dixit and Chainani 
JJ.) dated June 26, 1950, whereby the High Court allowed the appeal of the State 
of Bombay, setting aside the order of acquittal of the appellant passed by the 
Sessions Judge of Kaira dated May 7, 1949, and restoring the order of conviction 
and sentence of the appellant passed by the Sub-divisional Magistrate, Nadiad 
Prant, dated -December 81, 1948. i k EE 

The appellant Suleman Issa, who is an inhabitant of Natal in South Africa, 
left Durban in August 1947 by car for India to pay. a visit to his native place 
Sarsa in District Kaira where his sister was’ living with her husband Alimahmad 
Issak. He was accompanied by: Daud Hassam another brother-in-law and both 
travelled to Mombassa by car. From Mombassa they took a’ boat on August 80, 
and reached Colombo on September 11. They flew Colombo to Madras on 
September 14, but shipped the car by a steamer. They stayed in Madras until 
the steamer arrived on September 20: The.car was delivered to the appellant 
on October 1, after he hod paid Rs. 2,700 as custom duty and a cash deposit 
of.Rs. 10,000 by way of security as the appellant intended to take the car back 
to Durban on his return. The party motored to Nardana on October 7, i 
through Bangalore, Poona, Nasik and Dhulia. From there they travelled by 
train and reached Sarsa on October 8. The car was hooked: in an open truc 
from Nardana to Anand where it was taken delivery of and. then driven to Sarsa. 

One Ratansing- Kalusing l, Senior Police Inspector of Nadiad town, having 
noticed the car bearing no Indian number passing in.the town instructed police- 
men to keep a watch. The appellant was ordered to appear before the Sub- 
Inspector on October 12. On being questioned he stated that his family was the 
original inhabitant of Jamnagar State but for the last 60 years they were doing 
the business of contractors for purchasing and selling land in Durban. , His brother 
Daud Issa was, however, serving in Bombay. He gave details of the journey 
Beate by bim and his companion and produced passports, as also the receipts 
or paying custom. duty and. the’ deposit, On October 15, Head Constable Ajit 
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Singh informed Raol that some unknown person had come to the shop of Umar- 
bhai jeweller with a large quantity of gold. Accordingly the police visited the sho 
‘of the jeweller and his brother (also a jeweller) and came to know that gold had 
been given to him by the appellant to be melted. This gold along with some other 
gold ‘kept at another place was seized by the police. e police also took posses- 
sion of the car. The entire quantity of gold seized was 2778} tolas the value of 
which is roughly ‘estimated at Rs. 8 . Proceedings under s. 20 of the Indian 
Telegraph ‘Act were instituted against the appellant and others on the assumption 
that the wireless set in the car was a transmitter but they were dropped when: it 
was found otherwise. The car was th>ro examined but nothing incriminating 
was found. The appellant was also detained under the Public Securities Act but 
was released. Ultimately on January 2, 1948, he ge others was prosecuted 
. on the complaint of Raol for an offence under s. 61-E of the Bombay District 

Police Act (Bom. IV of 1890) read with s. 109 of the Indian Penal Code. Section 
61-E says:— . 

k “Whoever has in his possession or conveys in any manner, or offers for sale or pawn, anything 
which’ there is reason to believe is stolen property or property fraudulently obtained, shall, if 
he fails to account for such possession or act to the satisfaction of the Magistrate, be punished 
with imprisonment for a term which may extend to three months or with fine which may extend 
to one hundred rupees.” i ; ! 

He was convicted by the Magistrate and sentenced to a fine of Rs. 100 and 
the gold was directed to be confiscated under s. 517 of the Code of Criminal Pro- 
cedure. The other accused who were charged with abetment were acquitted. 
The Magistrate took the view that there was no direct evidence to show that the 
accused had committed theft or had obtained property fraudulently but there 
were in his opinion circumstances which led to the reasonable belief that the gold 
in, Hae was either stolen or was fraudulently obtained. The Sessions Judge 
held that although the possession of the gold was highly suspicious, neverth “leas 
it did not constitute cient ground for a reasonable belief that the property 
was either stolen or was fraudulently obtained. He accordingly set aside the con- 
viction and sentence and ordered the gold to be restored to the appellant. The 
High Court in appeal by the State did not accept the prosecution story that the 
gold was brought into Dadia by the appellant in his motor-car, but held agreeing 
with the Magistrate that from the circumstances there was reason to believe that 
he was in possession of gold which was either stolen property or property fraudu- 
lently obtained. The Court did not t the explanation of the appellant 
that his father.had brought the gold to Sarsa from time to time when he visited 
his native place, - As.regards the order of confiscation under s. 517, the High Court 
held ‘that it was not necessary that the property confiscated must be the property 
dn relation to which an offence appears to have been committed but it was enough 
if the property is-produced before the Caurt. In this view the acquittal was set 
aside and the order of the Magistrate was restored. 

. . Mr. Chatterjee on behalf af the appellant stated at the outset that he was not 
prepared to concede that the appellant’s conviction was right but he proceeded 
on the assumption that even if it was sa, s. 517 had no application to the case 
and the Court had no jurisdiction to pass the order of confiscation of the gold. He 
‘also urged that in any view of the matter the order of confiscation was not a proper 
order in the circumstances of this case. 2 

- Section 517(1) reads thus :— 


or in its custody, - ie - i . 
<! Or-regarding which any offence-appears to have been committed, `.’ - “ 
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‘ or which has been used for the commission of an offence. ‘°'- °° 
The section also shows that the power of the Court extends to destruction, < con- 
fiscation or delivery to any person claiming to be’ eatilee to possession of such 


pro 
. Chatterjee ‘contended that the gold after it was. seized by the police was 
sent to the Treasury and was never produced before the Courf. We do not think 
that the evidence on this point is clear and definite... This. point does not appear 
to have been raised before the: Courts below. . The High Court justified the order 
on the ground that the property was produced before the Court and held that it 
was not necessary to find before passing the order that ‘‘any offence appears to 
have been committed” in respect of it. It is clear to us that the property was 
not one ing which any offence appears to have been‘committed, or which has 
been used for the commission of any-offence. Now, the power of the Court no doubt , 
extends to confiscation of property in the custody of the Court, but it is not shed 
case in which the Court must necessarily pass an order of confiscation irres 
of the circumstances of the case. It is possible to conceive of cases where e 
ject-matter of the offence may roperty which under the law-relating to that 
offence is liable to be par ie as a punishment on conviction. Assuming, 
therefore, that the Court had jurisdiction to pass an order regarding the disposal 
of the gold, it seems to us that the order of confiscation was not an appropriate 
order in the circumstances of this case. Section 517 contains a provision 
for disposal of the pro in the circumstances mentioned in Genes ean of tty 
section. Section 61-K by itself does not empower the Court to impose 
of confiscation, and the sentence of imprisonment and fine authorised by the eect ae 
is a nominal sentence for the. obvious reason. that the section proceeds ` upon the 
mere belief that the in possession of the person is stolen property or pro- 
Po fraudulently ohana: possession of which is not satisfactorily accounted for. 
t is an offence under the-local Police Act and not under an Act which contains any 
substantive provision such as the Sea Customs Act imposing the penalty of con- 
PERN Confiscation is not the only mode of disposal under s. 517 and is singu- 
priate in a case where the accused is prosecuted for an offence puni- 
s rR ERN a maximum sentence of 8 months and a fine of Rs. 100. It was certainly 
open to the Court-to order the e popa to be delivered to the person claiming to 
be entitled to its-possession: Here the gold was found from the-possession of the 
appellant, and the Court was not called-upon to consider any rival claims about its 
possession. Admittedly there was no evidence to p-ove-that it'was stolen, or 
that it was fraudulently obtained, and all that was found -wasthat there was reason 
to believe that it was stolen or fraudulently obtained and that-the appellant failed 
to account for its possession to the satisfaction of the Court, -The High Court 
thought that the gold was ‘smuggled from Africa into India, but assuming this to 
- be so, its confiscation under s. 517 upon the existence of a mere belief uired to 
sustain a conviction under s.61-E was palpably harsh and unreasonable. | e hold, 
therefore, that the order of confiscation of gold cannot be supported. 
We acco ly set aside the order of confiscation and direct that the gold seized 
from the ap ia) possesion aiall be restared to- biii D 


erste i Order ‘set aside. 
Agent for respondent : R. H. Dhebar. 
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Present : The Hon'ble Mr. Mehr Ohgnd Mahajan, Ohief Justice, Mr. Justios Mukherjea, Mr. 
. Justios Das, Mr. Justios Bose and Mr. Justices Ghulam Hasan. 


RATILAL PANACHAND GANDHI.»v. THE STATE OF BOMBAY. + 


Constitution of Įndia, arts. 25, 36, soh. 7, list 3, entry 47—Right to freedom of róligion—Fresdom 
- ‘to manage religious affairs—Adminisiration of religious properiy—Scops of arts. 25, 26— 
= -Religion, odnosption of —Distinotion between matiere of religion and thoss of administration of 
‘ ** religious propsriy—Bombay Publio Trusts Act (Bom XXIX of 1950)—Whether s. 44, 47(2) 

.to (6), 55- (0) and s. 66 (i) ara ultra vires tas Bombay Legisiature—Ohartiy Commissioner, 

-intarferonos by, in matters of religion-—Dootrins of oy pros —Limits of the rule—Jain religion— 

Deva dravya, prinoipls of—Ohange of such property not aaa ae I a lala 

between. 

LJ: P rials 25 of the-Constitation of Endla guacantees to every persdn, and nob mealy to tha 

« oltizens of India, the freedom of conssience and the right freely to profess, practise and pro- 

pegate religion. This is subject, in every case, to public order, health and morality. Further 

exceptions are engrafted upon this right by ol (8) of the article. . Sub-clause (a) of, ol. (2) 
ae eel Re ponent ee TIO EE AT ee ee ae oe 

- political or other peoular activity which may be associated with religious practice, and sub- 

‘ol. (b) reserves the, State's power to.make laws providing for social reform and soolal 
oa welfare even, though they might interfere with, religious practices. Subject to the 
í _Testrioons whioh this article imposes, every person hasa fundamental right not merely 

“to entertain ‘such ‘religious belief as may be approved of by his judgment or conscience, but 
| tó exhibit his belief and ideas in such overt acts as are enjoined or sanctioned by his religion 

And further to propagate his religious views for the edifloation of others. It is immaterial 

also-whethsr the propagation is made by a person in his individual capacity or on behalf of 

‘any church or institution. The free exercise of religion, by which is msant the performance 

of outward acts in pursuance of religions belief is, as stated above, subject to State’s regulation 

imposed to secure order, public health and morals of the people. -What sub-ol. (a) of oL (2) 

- of art. 25 conteniplates is not State regulation of the religious practices as'such whith arb 

: protested unless they run counter to publio toalth or éadeellty, but of activities which: are 
= really of an economic, commercial or political character, though thay are nisogciated with 
` „religious practices. 

s.g an 6 ddia Siia para Gages. ar the i e oa Vnde ihe 
‘, ertiole any religious denomination or a seotion of it has the guarantee] right to establish 
- or, maintain institutions for religious and charitable purposes and to manage in its own way 
all affairs in matters of religion. . Rights are also given to such denomination or a section 
of i+ to aoquire and own movable and immovable properties and to administer such properties 
im accordance with law. Ths language of the two clauses, (b) and (d), brings out the difference 
_, between the two. In regard to affairs in matters of religion, the right of management given to 
 greligious body is a guaranteed fundamental right which no legislation can take away. On tho 
other hand, as regards administration of property which a religious denomintion is entitled 
so own and acquire, it has undoubtedly the right to administer such property but only in 
-accordance with’ law. This moans that the State oan regulate the administration of trust 
-` propertios by meani of laws validly enacted ; but here dgain it should be remembered that ` 
under art. 28(d), it is the religious denomination itself which has been givan’the right to 
administer its property in accordance with any law which the State may validly impose, 
'' A law, which takes away-ths right of administration altogether from the religious dendmina- 
tion and vests it in any other or secular authority, would amount to violation of the right 

whioh is guaranteed by art. 26 (d). 

sà A religion undoubtedly has its basis in a system of beliefy and dootrines which are regarded 
by those who profess thas religion to be conducive to their spritual well-being, but it would 
not be correct to say that mabters of religion are notbing but matters of religious faith and 
religious belief. A religion is not merely an opinion, doctrine or belisé. It has its outward 
expression in acts as well. 

Religious practices or performances of aota in pursuance of religious belief are as much a 
part of religion as faith or belief in particular dootrines. Thus if the tenets of the Jam or . 
the Parsi religion lay down that certain rites and ceremonies are to be performed at certain 
times and in a particular manner, it cannot be said that these are secular activities partaking 
of commercial or economic character simply because they involve expenditure of money or 
employment of priests or the use of marketable commoditics. No outside authority has 
any right to say that these are not essential part of religion end it is nob open to the secular 


* Decided, March, 18, 1954. Civil Appeal No. 1 of 1954. 
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~ authority of the; State to restrict or ptohibit these in any manner they like under the guise 
of administering tho trust estate. “Of course, the-soale of expenses to be incurred in oonnes- 
tion with these religious observances may be and is & matter of administration of property 
belonging to religious institutions ; and if the expenses on these -heads are likely to deplete 
- the endowed properties or affect the stability of the institution, proper control oan certainly 
` be exercised by State agonoies as the-law provides. sa 
` The distinction between matters of religion and those of secular administration of religions 
properties may, et times, appear to be a thin ons. But in cases of doubt the Court should 
take a common sense view and be actuated by considerations of practical necessity. : 
The provision of s. 44 of the Bombay Publio Trusts Act, 1950, relating to the appointment 
of the Charity Commissioner as a trustee of any publio trust by the Court without any’ resar- 
vation in regard to religious institutions like temples and maths is unconstitutional and must 
be held to be void. The very same objections apply to the provisions of ols.-(3) to (6) of 8. 47, 
and therefore, to the extent that they relate to the appointment of the Charity Commissioner 
as a trustee of a religious trust like temple and math are invalid: ' nis 
If theee provisions of s. 47 are eliminated, no objection oan be taken to the provision of 
s. 48 as it stands. This section will in'that event be confined only to cases where the Charity 
Commissioner has been appointed a trustee by the author of the trust himself and the 
The doctrine of oy pres, as developed by the Equity Courts in England, has been adopted 
by our Indian Courts since along time past. Ths provisions df sa. 55 and 56 have extended 
the dootrins much beyond its recognised limits and have farther introduced certain principles 
which rum counter to well established rules of law regarding the administration of charitable 
trusta. When the particular purpose for which a charitable trust is croated fails or by reason 
of certain circumstances the trust cannot be carried into effect either in whole or in part, or 
where there is a surplus left after exhausting the purposes specified by the settlor, the Céurt 
would not, when there is a general charitable intention expressed by the settlọr, -allw the 
trust to fail, but would execute it oy pres, that is to say, in some way as pearly as possible 
to that which the author of the trust intended. In such cases, it cannot be disputed that the 
Court can frame a scheme and give suitable directions regarding the objecta upon which the 
trust monsy can be spent. It is well-established that whera the-donor’s intention can be 
given effect to, the Court has no authority to sanction any deviation from, the intentions 
expressed by the settlor on the grounds of expediency and the Court cannot exercise the 
power of applying the trust property or its income to other purposes simply beosuse it considers 
them to be more expedient or more bansficial than what the settlor had directed. coe 
The provisions of s. 55 (o) read with s. 56 invade fundamental rights guaranteed by the 
Constitution in the case of religious trusts. eee aa ee 
A religious sect or denomination has the undoubted right guaranteed by the Constitution 
to manage its own affairs in matters of religion and this includes the right to spend the trust 
property or its inogmeffor the religious purposes and objects.indicated by the founder of the 
trust or established by usage obtaining in a particular institution. . To divert the trust pro- 
perty or funds for purposes which the Charity Commissioner or the Court considers expe- 
dient or proper, although the origina! objecta of the founder can still be carried òut,'is an 
unwarrantable encroachment an the freedom of religious institutions in regard to the manage- 
ment of their religious affairs. ES lar ee Sa 
: It is an established maxim of the Jain religion that deva dravya or religious property caihot 
bó diverted to purposes other than those which are considered sacred in'the Jaifi scriptures. 
But apart from thé tenets of the Jain religion, it is a violation of the freedom of religion 
and of the right which a religious denomination has, under the Constitution, to. manage its 
own affairs in matters of religion, to allow any secular authority.to divert the trust money 
. for. purposes other than thase for which the trust. was created. The State oan step inranly 


when the trust fails or is incapable of being carried out either in whole’or in part. ``.. 
Clause (3) of s. 55 of the Bombay Public Trusts Act, which éontains the offending provision 
and the corresponding provision relating to the powers of the Court occurring in the latter 
part of s. 541) are void. z ’ cn 
A tax is undoubtedly in the nature of a compulsory exaction of money by a public authority. 
for public purposes, the payment of which is enforced by law. But the-other-and equally 
important characteristic of a tax is, that the imposition is made for public purpose to most 
the general expenses of the State without reference to any special advantage to be conferred 
upon the payers of the tar. Although a tax may be levied upon’ particular classes of persons 
or particular kinds of property, ‘it is imposed not to confer any special benefit upan individual 
Persons and the collections are ‘all marged’in the general revenue of the State to,be applied 
L. R.—T8. ° 
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for general public purposes. Tax is a common burden and the only return whioh tho tex- 
payer gobs is participation in the common benefita of the State. l 
Feos, aro payments primarily in the publio interest, but for some special service rendered or 
some special work done for the benefit of those from whom the payments are demanded. Thu 
in fees there is always an element of quid pro quo which is abeent ina tax. It may not be 
possible to prove in every case that the fees that are collected by the Government approximate 
to the expenses that are incurred by it in rendering any particular kind of services or in 
performing any particular work for the benefit of oertain individuals. But in order thas tho 
collections made by the Government can rank as feos, there must be oo-relation between 
the levy imposed and the expenses incurred by the State for the purpose of rendering such 
services. This can be proved by showing thas on tho face of the legislative provision itself, 
tho collections are not merged in the genera! revenue but are set apart and appropriated for 
rendoring these services. Thus two elements are essential in order that a payment may be 
regarded as a fee. Tithe Bae plese, 1E saat De TOPINA ee of certain services 
which the individuals accepted either willingly or unwillingly, and the second place the 
. ‘amount collected must be earmarked to meet the expenses of rendering these services and 
must not go to the general revenue of the State to be spent for general publio purposes. 
Too mush stress should not be laid on the presence or absence oF what has been called the 
‘ooeratve’ element. It is not correct to say that as distinguished from taxstion which is 
compulsory payment, the paymant of fees is always voluntary, it being e matter of choice 
with individuals olthar to accept the service ar not for which fees are to be paid. 
Contributions imposed under s. 58 of the Bombay Publio Trusts Aot are really fees and 
not taxes. 
Section 58 is not ultra viras of the State Legislature by reason of the fact that it is not 
a tex but a fee. 
APPEAL from the decision of the Bombay High Court reported at 55 Bombay 
Law Reporter 86, where the facts of the -wo cases are set forth and the relevant 
sections are set out. 


N.C. iee and U. M. Trivedi, wizh H. H. Dalal and I. N. Shroff, for the 
appellant, in Civil Appeal No. 1 of 1954. ` 

Rajinder Narain, for the appellants, in Civil Appeal No. 7 of 1954. 

M. C. Setaload, Attorney-General for India, and C. K. Daphtary, Solicitor-Gene- 
ral for India, with G. N. Joshi and Porus 4. Mehta, for the respondents, in both 


the appeals. 


Mouxuerszea J. These two connected appeals are directed against a common 
judgment of a division bench of the Bombay High Court dated September 12, 
1952, by which the learned Judges dismissed two petitioni under art. 226 of the 
Constitution presented respectively by the appellants in the two appeals. 

The petitioners in both the cases assailed the constitutional validity of the Act, 
known as the Bombay Public Trusts Act, 1950, (Act XXIX of 1950) which was 

by the Bombay Legislature with a view to regulate and make better pro- 


visions for the administration of the public and religious trusts in the State of : 


Bombay. By. a notification dated Januery 80, 1951, the Act was brought into 
force on and from March 1, 1951, and its provisions were made applicable to temples, 
maths and all other trusts, ress or constructive, for either a public, religious or 
charitable purpose or both. e State af Bombay figures as respondent No. 1 
in both the appeals and respondent No. 2 is the Charity Commissioner, appointed 
by respondent No. 1 under s. 8 of the impugned Act to carry out ‘the provisions 
of the Act throughout the State of Bombay. In one of the appeals, namely, 
Appeal No. 1 of 1954, the Assistant Charity Commissioner for the region of 

has been impleaded as respondent No. 8. 

The appellant in Appeal No. 1 of 1954 is a Swetamber-Murtipujak Jain and a 
resident of Vejalpur in the district of Panchmsahals within the State of Bombay. 
He is a vahivatdar or manager of a Jain public temple or derasar situated in the 
same Village and the endowed properties ap ining to the temple are said ta 
be of the value of Rs. 5 lakhs. e petition, out of which this ap arises, Was 
filed by the appellant on May 29, 1952, before the High Court of Bombay, in its 
Appellate Side, against the e respondants mentioned above, praying, for the 
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issue of a writ in the nature of mandamus or direction ordering and directing the 
respondents to forbear from enforcing or taking any steps for the enforcement of 
the Bombay Public Trusts Act, 1950, or of any of its provisions and particularly 
the provisions relating to registration of public and religious trusts managed by 
the cebpellent and payment of contributions levied in of the same. The. 
gro urged in support of the petition were that a n of provisions of the 
Act conflicted with the fundamental rights of the petitioner guaranteed under 
arts. 25 and 26 of the Constitution and that the contribution levied on the trust 
was a tax which it was beyond the competence of the State Legislature to impose. 

A similar application under art. 226 of the Constitution and praying for almost 
the identical relief was filed by the appellants in the other ges namely, Ap 
No. 7 of 1954 before the High Court in its Original Side on August 4, 1952. e 
pee in this case purport to be the present Trustees of the Parsi Punchayet - 

nds and Properties in Bombay regi under the Parsi Public Trusts istra- 
tion Act of 1986. These properties constitute one consolidated fund and they are 
administered by the trustees for the benefit of the entire Parsi community and the 
income is t for specified religious and charitable p s of a public character . 
as indicated by the various donors. The petitioners enga the validity of the 
Bombay Public Trusts Act, 1950, substantially on the grounds that they interfered 
with the freedom of conscience of the petitioners and with their right freely to 
profess, practise and propagate melee and also with their right to manage their 
own affars in matters of religion and thereby contravened the provisions of arts. 25 
and 26 of the Constitution. The levy of contribution under s. 58 of the Act was 
also alleged in substance and effect to be a tax on public, religious and charitable 
trusts, a legislation upon which it was beyond the competency of the State 
Legislature to enact. , 

As practically the same questions were involved in both the petitions, the 
eee Chief Justice of Bo y directed the transfer of the later petition from 
the Original Side to the Ap te Side of the High Court and both of them were 
heard together by a division bench consisting of the Chief Justice himself and Shah J. 
Both the petitions were eure of by one and the same judgment delivered on 
September 12, 1952, and the learned Judges rejected all the contentions put forward 
on behalf of the respective applicants and dismissed the petitions. The petitioners 
in both the cases have now come before us in appeal on the strength of certificates 
granted by the High Court under art. 182(/) of the Constitution. 

To appreciate the points that have been canvassed before us by the parties to 
these appeals, it may be coivenient to refer briefly to the scheme and salient 
features of the impugned Act. ? 

The object of the Ret, as stated in the preamble, is to regulate and make better 
provisions for the administration of public, religions and charitable trusts within 
the State of Bombay. It includes, within its scope, all public trusts created not 
merely for religious but for purely charitable pups as well and extends to people 
of all classes and denominations in the State. e power of superintendence and 
administration of public trusts is vested, under the Act, in the Charity Commis- 
sioner, who is to be appointed by the State Government in the manner laid down 
in Chapter Il. The State Government may also appoint such number of Deputy 
and Assistant Charity Commissioners as it thinks fit and these officers would be 
placed in charge of particular regions or particular trusts or classes of trusts as 
may be considered necessary. Section 9, with which Chapter ILI of the Act begins, 
defines what ‘charitable p ” are, and ss. 10 and 11 lay down that a public 
trust shall not be void on the ground of uncertainty, nor s it fail so far as a 
religious and charitable purpose is concerned, even’ if a non-charitable or non- 
religious purpose, which is included in it, cannot be given effect to. Chapter IV 
provides for registration of public trusts. Section 18 makes it obligatory upon 
the trustee of every public trust to which the Act applies, to make an application 
for the registration of the trust, of which he is the trustee. In case of omission 
on the of a trustee to comply with this provision, he is debarred under s. 81 
of the Act from instituting a suit to enforce any right on behalf of such trust in a 
Court of law. Chapter V deals with accounts and audit. Section 82 jmposes a 
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duty upon every trustee of spi trust, which has been registered under the Act, 
to keep regular accounts. Under s. 88, these accounts are to be audited annually 
in such manner as may be prescribed. Section 84 prescribes it to be the duty of 
the auditor to pre balance-sheets and to report all irregula “ities in the accounts. 
Section 85 lays Nea how trust money has to be invested, and s. 86 prohibits 
alienation of immovable trust property except by way of leases for specified periods, 
without the previous sanction of the ity Commissioner. Section 87 authorises 
the Charity Commissioner and his subordinate officers to enter oh and inspect or 
cause to be entered on and inspected any property belonging to a public trust. 
A proviso is added to the section ples oom that in entering upon any such 
property, the officers making the entry shall give reasonable notice to the trustee 
an have due regard to the religious practices and usages of the trust. Among 
_ other powers and functions of the Charity Commissioner, which are detailed in 
Chapter VII, s. 44 enables a Charity Cammissioner to be appointed to act as a 
trustee of a Lieven trust by a Court of competent jurisdiction or by the author of 
the trust. Section 47 d with the powers of the Court to appoint new trustee 
or trustees and under cl. (3) of this section, the Court, after making enquiry, may 
appoint the Charity Commissioner or any other person as & trustee to fill up the 
vacancy. Section 48 provides for the levy of administrative charges in cases 
where the Charity Commissioner is appointed a trustee. Section 50 appears to 
be a substitute for s. 92 of the Civil Procedure Code and contains provisions of 
almost the same character in respect to suits regarding public trusts. One of 
the reliefs that can be claimed in such a suit is a declaration as to what proportion 
of the trust property or interest therein shall be allocated to any particular object 
of the trust. Section 55 purports to lay down the rule of ‘cy pres’ in relation to 
the administration of religious and charitable trusts; but it extends that doctrine 
much further than is warranted by the principles laid down by the Chancery 
Courts in England or recognised by judicial pronouncements in this country. 
Section 56 deals with the powers of the ‘ ourts in relation to the application of 
the ‘cy ee doctrine. Section 57 provides for the establishment of a fund to be 
Called “The Public Trusts Administration Fund’ which shall vest in the Charity, 
Commissioner and cl. (2) lays down what sums shall be credited to this fund. 
Section 58 makes it obligatory on every public trust to pay to this fund a contri- 
bution at such time and in such manner as may be prescribed. Under the rules 
prescribed ‘by the Government on this subject, the contribution has been fixed 
„at the rate of 2 per cent, per annum upon the gross annual income of every public 
trust. Failure to pay this contribution will make the trustee liable to the penalties, 
provided for in s. 66 of the Act. Section 60 provides that the Public Trusts Ad- 
ministration Fund shall, subject to the provisions of the Act and subject to the 
general and special orders of the State Government, be applicable to the payment 
of charges for re aoc incidental to the regulation of public trusts and generally 
for carrying out the provisions of the Act. Sections 62 to 66, which are compri 
in chap. LX of the Act, deal with the appointment and qualifications of assessors. 
The function of the assessors is to assist and advise the Charity Commissioner 
or his subordinate officers in the matter of maeng piii which may be neces- 
under the provisions of the Act. Chapter X prescribes the penalties that. 
be inflicted on trustees in case of their violating any of the provisions of the 
Act. Chapter XI deals with procedural matters in connection with jurisdiction 
of Courts and rights of appeal, and the twelfth or the last chapter deals with certain 
i eous matters. These, in brief, are the provisions of the Act which are 
material for our present purpose. f ; 
“The contentions that have been raised by the learned counsel, who appeared 
in support of the appeals, may be considered under two heads. In the first place, 


an of provisions of the Act have been challenged as invalid on the ground 
that they conflict with freedom of religion and the right of the religious denomina- 
tions or sects, represented by the appellants in case, to manage their own 


affairs in matter of religion guaranteed under arts. 25 and 26 of the Constitution. 
The sections of the Act, the validity of which has been challenged on this ground, 
are ss. 18, 81 to 87, 44, 47, 48, 50, cls. (e) and (g), 55, 58 and 66. The second head 
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of thé dppellants’ argument telates to the levy of contribution as laid down in‘ss. 57 
and 58 of the Act and the argument is that this being in substance the levy of a 
tax, it was beyond the competence of the State Legislature to enact such a provision. 
As regards the first branch ‘of ‘the contention; a deal of arguments has 
been advanced before us relating to the measure and extent of the fundamental 
rights guaranteed under arts. 25 and 26 of the Constitution. It will be necessary 
to address ourselves to this question at the outset, because without a clear appre- 
ciation of the scope and ambit of the fundamental rights embodied in the two articles 
of the Constitution, it would not be possible to decide whether there has been a 
transgression of these rights by any of the provisions of the Act. This identical 
question came up for consideration before this Court in Civil Appeal No. 88 of 1958. 
The Commissioner, Hindu Religious Endowments, Madras v. Sri Lakshmindra 
trtha Swamiar) and it was discussed at some lengths in our judgment in that case. ` 
It will be sufficient for our present p to refer succinctly to the main principles 
that this Court ELAR p in that ju nt, 
Article 25 of the Constitution guarantees to every person’ and not merely to 
the citizens of India the freedom of conscience and the right freely to profess, 
ractise and pro te in pe This is subject, in every case, to public order, 
ealth and morality. er exceptions are engrafted upon this right by cl. (2) 
of the article. Sub-clause (a) of cl. (2) saves the power of the State to make laws 
regulating or restricting any economic, financial, political or other secular activity 
which may be associated with religious practice ; and sub-cl. (b) reserves the State's 
power to make laws providing for social reform and social welfare even though 
they might interfere with religious practices. Thus, subject to the restrictions 
which this article imposes, every person has a fundamental right under our 
Constitution not merely to entertain such religious belief as may be approved of 
by his judgment or conscience but to exhibit his belief and ideas in such overt 
acts as are enjoined or sanctioned by his religion and further to pro te his 
religious views for the edification of others. It is immaterial also w er the 
pro tion is made by a person in his individual capacity or on behalf of any 
ch or institution. The free exercise of religion by which is meant the 
formance of outward acts in pursuance of religious belief is, as stated above, 
subject to State regulation im to secure order, public health and morals of 
the people. What sub-cl. (a) of cl. (2) of art. 25 contemplates is not State regulation 
of the religious practices as such which are protected unless they run counter to 
public health or morality, but of activities which are really of an economic, commer- 
cial or political character though they are associated with religious practices. 
So far as art. 26 is concerned, it deals with a particular aspect of the subject of 
religious freedom. Under this article, any religious denomination or a section 
of it has the guaranteed right to establish and maintain institutions for religious 
‘and charitable purposes and to manage in its own way all affairs in matters of 
religion. Rights are also given to such denomination or a section of it to acquire 
and own movable and immovable properties and to administer such properties 
in accordance with law. The of the two clauses (b) and (d) of art. 26 would 
at once bring out the difference between the two. In regard to affairs in matters 
of religion, the right of management given to a religious body is a guaranteed 
fundamental right which no legislation can take away. On the other hand, as 
regards administration of property which a religious denomination is entitled to 
own and acquire, it has undoubtedly the right to administer such property but 
only in accordance with law. This means that the State can regulate the admi- 
nistration of trust properties by means of laws validly enacted ; but here again it 
should be remembered that under.art. 26(d), it is the religious denomination itself 
which has been given the right to administer its prope in accordance with any 
law which the State may validly impose. A law, which takes away the right of 
administration altogether from the religious denomination and vests it in any 
other or secular guthority, would amount to'violation of the right whick is guaran- 
teed by art. 26(d) of the Constitution.. 
The moot point for consideration, therefore, is where is the line to be drawn 
between what are matters of religion and what are not? Our Constitutien-makers 
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have made no attempt to define what ‘religion’ is.and-it is certainly not possible 
to frame an exhaustive definition of the word ‘religion’ which would be applicable 
to all classes of persons. , As has been indicated in the Madras case referred to 
above, the definition of Degon gen by Fields J. in the American case of Davis 
v. Beason! does not seem to us adequate or precise (p. 640, Law eda.): 
. , “The term ‘religion’,”’ thus observed the laemed Judge in the oase mentiond above; “has 
reference to one’s views of his relations to his Creator, and to the obligations they impose of rever- 
once for his being and character, and of obedience to his will. It is often confounded with culiwe 
of form of worship of a particular seot, but is distinguishable from tho latter.” ies 
It may be noted that ‘religion’ is not necessarily theistic and in fact there are 
well known religions in India like Buddhism and Jainism which do not believe in 
the existence of God or of any Intelligent First Causes. A religion undoubtedly 
- has its basis in a system of beliefs and doctrines which are regarded by those 
who profess that religion to be conducive to ther spiritual well , but it would 
not be correct to say, as seems to have been suggested by one of the learned Judges 
of the Bombay High Court, that matters of religion are nothing but matters of 
religious faith and religious belief. A religion is not m an opinion, doctrine 
-or belief. It has its outward expression in acts as well. e may quote in this 
connection the observations of Latham C.J. of the High Court of Australia in the 
case of Adelaide Company of Jehovah's Witnesses Inc. v. The Commonwealth* 
where the extent of protection given to religious freedom by s. 116 of the Austra- 
lian Constitution came up for consideration (p. 124): 
Tg is sometimes suggested in discussions on the subject of freedom of religion that, though 
the civil government should not interfero with religious opinions, it nevertheless may deal as {+ 
pleases with any acts which are done in pursuance cf religious belief without infringing the principle 
of freedom of religion. It appears to ma to be difloulé to maintain this distinction as relevant to 
the interpretation of s. 116. The section refers in express terms to the ewsroiss of religion, and 
therefore it is intended to protest from the operation of any Commonwealth laws acts which are 
done in the exercise of religion. Thus the sectior goes far beyond protecting liberty of opinion. 
It protests also acts done in pursuance of religious belief as part of religion.” 
Jn, our opinion, as we have already said in the Madras case, these observations 
apply tally to the provision ing religious freedom that is embodied in our 
Constitution. ‘ 

Religious practices or performances of acts in pursuance of religious belief are 
as much a part of religion as faith or belief in particular doctrines. Thus, if the 
tenets of the Jain or the Parsi religion lay down that certain rites and ceremonies 
are to be performed at certain times and 1 a icular manner, it cannot be said 
that these are secular activities partaking of commercial or economic character 
simply because they involve expenditure of money or employment of priests -or 
the use of marketable commodities. No outside authority has any right to say 
that these are not essential parts of religion and it is not open to the secular autho- 
rity of the State’ to restrict or prohibit them in any manner they like under the 
guise of administering the trust estate. Of course, the scale of expenses to be 
incurred in connection with these religious observances may be and is a matter of 
administration of property belonging to religious institutions; and if the 
on these heads are likely to deplete the endowed properties or affect the stability 
of the institution, proper control can certainly be exercised by State cies as 
the law provides. e may refer in this connection to the observation of Dayar J. 
in the case of Jamshedji C. Tarachand v. Soonabas*, and although’ they were made 
in a case where the question was whether the bequest of y a Parsi testator. 
for the purpose of perpetual celebration af-ceremonies ike uktad, Baj, Yezashni, 
etc. which are sanctioned by the Zoroastrian religion were valid charitable gifts,: 
the observations, we think, are quite appropriate for our present purpose (p. 29) :! 

«if this is the belief of the community”,—thus observed the learned’ Judge, “and it is 
proved undoubtedly to be the beliefof-the Zoross rian odmrhunity—a Judge is bound to 
acospt that belief—it is not for him tö kit in judgfnent on' that belief—be has no rigtit fò interfere" 
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with the conscienooiof' donor who makes s gift in favour of what he believes to be in advance- 
ment of his religion and the welfare of. his community or of mankind....” j ' 
These observations.do, in our opinion, afford an indication of the measure of 
protection that-is given by art. 26(5) of our Constitution. 

The distinction between matters of religion and those of secular administration 
of religious properties may, at times, appear to be a thin one. But in cases of 
doubt, as Chief Justice Letham pointed out in the case! referred to above, the 
Court should take a common sense view and be actuated by considerations of 
practical necessity. It is in the light of these principles that we will proceed to 
examine the different provisions of the Bombay Public Trusts Act, the: validity 
of which has been challenged on behalf of the appellants. 
~ We will first turn to the provisions of the Act which relate to registration of trusts. 
Under s. 18, it is incumbent on the trustee of every public, religious or charitable -` 
trust to get the same registered. Section 66 of the Act makes:it an offence for a 
trustee not to comply with this provision and prescribes punishment for such 
offence. Section 81 provides for further compulsion by laying down that no suit 
shall lie on behalf of a public trust to enforce its right in any Court of law unless 
ee red. A compulsory payment of a fee of Rs. 25 has also been 
prescribed by the rules framed by the Government for registration of a trust. The 
provisions of registration undoubtedly have been made with a view to ensure due 
supervision of the trust properties and the exercise of proper control over them. 
These are matters relating to administration of trust property as contemplated 
by art. 26(d) of the Constitution and cannot, by any stretch of imagination, be 
held to be an attempt at interference with the rights of religious institutions to 
manage their religious affairs. The fees leviable under s. 18 are credited to the 
Public Trust Administration Fund constituted under s. 57 and are to be spent for 
meeting the charges incurred in the regulation of public trusts and for carrying 
intact the provisions of the Act. e ties provided are mere consequen- 
tial provisions and involve no infraction of any ental right. It has 
argued by the learned counsel for the appellants that according to the tenets of 
the Jain religion the property of the temple and its income exist for one purpose 
only, viz., the religious purpose, and a direction to spend money for p y 
other than those which are considered sacred in the Jain scriptures would constitute 
interference with the freedom of religion. This contention does not appear to us to 
be sound. These expenses are incidental to proper management and administra- 
tion of the trust estate like payment of municipal rates and taxes etc. and cannot 
amount to diversion of trust property for purposes other than those which are 
prescribed by any religion. 

The next group of sections to which objections have been taken comprises 
ss. 82 to 87. Section 82 anes a trustee of a public trust to keep accounts in 
such form as may be p by the Charity Commissioner. Section 88 provides 
for the auditing of such accounts and s. 84 makes it the duty of the auditor to 
prepare balance-sheets and to report irregularities, if any, that are found in the 
accounts. These are certainly not matters of religion and the objection raised 
with regard to the validity of these provisions seem to be altogether baseless. 
Section 85 relates to investment of money belonging to trusts. It is a well settled 
principle of law that trustees in charge of trust perties should not keep cash 
money in their hands which are not necessary for immédiate expenses; and a 
list of approved securities upon which trust money could be invested is invariably 
laid down in every legislation on the subject of trust. “There is nothing wrong in 
8. 86 of the Act. Immovable trust properties are inalienable by their very nature 
and a provision that they could be alienated only with the previous sanction of 
the Charity Commissioner seems to us to be a perfectly salutary provision. 

Section 87 has been objected: to on the ground that an unrestricted right of 
entry in any religious premises might offend the sentiments of the followers of 
that religion ; - but the section has-expressly provided that the officers ane 
the entry shall give reasonable notice of their intended entry to the trustees an 


1 Vido Adelaide Company v, The Commonwealth, (1948) 67 OLR. 116, 139, 
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shall have due regard to the religious practice and usages of the trust. “Objection 
has next been taken to ss. 44 and 47 of the Act. Section 44 lays down that the 
Charity Commissioner can be appointed to act as trustee of a public trust by ẹ 
Court of competent jurisdiction or by the author of the trust. If the author of 
the trust chooses to appoint the Charity Commissioner a trustee, no objection can 
possibly be taken to such action; but if the Court is authorised to make such 
appointment, the provisions of this.section in the general form as it stands appear 
to us to be open to serious objection. If we take for example the case of a religious 
institution like a math at the head of which stands the Mathadhipati or spiritual 
superior. The Mathadhipati is a trustee according to the. provisions of the Act, 
and if the Court is competent to appoint the Charity Commissioner as a superior 
of a math, the result would be disastrous and it would amount to a flagrant viola- 
. tion of the constitutional S which religious institutions have under the 
e 


Constitution in P to ap nara its religious affairs. This is not a 
secular affair at all relating to the inistration of the trust property. The very 
object of a math is to maintain a competent line of religious teachers for propagating 
and strengthening the religious doctrines of a parti order or sect, and as there 
could be no math without a Mathadhipati as its spiritual head, the substitution 
of the Charity Commissioner for the superior would mean a destruction of the 
institution altogether. The evil is further aggravated by the provision of cl. (4) 
of the section which says that the Charity Commissioner shall be the sole trustee 
and it shall not be lawful to appoint him as a trustee along with other persons. 
In our opinion, the provision of s. 44 relating to the appointment of the Charity 
Commissioner as a trustee of any public trust by the Court without any reservation 
in regard to religious institutions like les and maths is unconstitutional and 
must be held to be void. The very same objections will apply to the provisions of 
er ene (6) of 8. 47, The ture can certain y be empowered to appoint a trustee 
to fill up a vacancy caused by any of the reasons mentioned in s. 47(1), and it is 
quite a salutary principle that in making the appointment the Court should have 
regard to matters specified in cl. (4) of s. 47; but the provision of cl. (3) to, the 
extent that it authorises the Court to appoint the Charity Commissioner as the 
trustee—and who accordi to the provisions of cl. (5) is to be the sole trustee— 
cannot be ed as valid in regard to religious institutions of the type we have 
fust indicated. To, allow the Charity Commissioner to function as the shebait of 
a temple or the superior of a math would certainly amount to interference with 
the religious affairs of this institution. We hold accordingly that the provisions 
of cls. (3) to (6) of 8. 47 to the extent that they relate to the appojntment of the 
Charity Commissioner as trustee of a religious trust like temple and math are 
invalid. If these provisions of s. 47 are eliminated, no objection can be taken 
to the provision of s. 48 as it stands. This section will in that event be confined 
only to cases where the Charity Commissioner has been appointed a trustee by the 
Bite of the trust himself and the administrative charges provided by this section 
can certainly be levied on the trust. 

We now come to s. 50 and exception has.been taken to cls. (e) and (8) 
of that section. It is difficult to see how these provisions can at all be objected to. 
Section 50, as has been said above, is really a substitute for s. 92 of the Civil 
Procedure Code and relates to suits in connection with public trusts. Clause (8) 
of s. 50 is an exact reproduction of cl. (e) of s. 92 of the Civil Procedure Code 
and cl. (g) also reproduces substantially the provision of cl. ) of s. 92 of the Civil 
Procedure Code. There is no question of infraction of any fundamental right: by 
reason of these provisions. 

" “A more serious objection has been taken by the learned counsel for the appellants 
to the provisions of ss. 55and 56 of the impugned Act and it appears to us that 
the objections are to a great extent well founded.. These sections purport to lay 
down hos the doctrine of ‘cy pres’ isto be applied in regard to the administration 

, of public of a religious or charitable ter. The doctrine of ‘ey pres, 
as developed by the, Equity Courts in England, has been adopted by our Indian 
Courts since a long time past. The provisions of ‘ss. 55 and 56, however, have 
extended the doçtrine much beyond its, recognised limits and have further intro- 
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duced certain principles which run counter to well established rules of law regarding 
the administration of charitable trusts. When the particular purpose for whi 
a charitable trust is created fails or by reason of certain circumstances the trust 
cannot be carried into effect either in whole or in part, or where there is a surplus 
left after exhausting the purposes specified by the settlor, the Court would not, 
when there is a general chaptable intention expressed by the settlor, allow the 
trust to fail but would execute it ‘cy pres’, that is to say, in some way as nearly-as 
ible to that which the author of the trust intended. In such cases, it cannot 
disputed that the Court can frame a scheme and give suitable directions 
i pers the objects upon which the trust money can be spent. It is well esta- 
blished, however, that where the donors’ intention can be given effect to, the Court 
has no authority to sanction any deviation from the intentions expressed by the 
settlor on the grounds of expediency and the Court cannot exercise the power of | 
applying the trust property or its income to other purposes simply because it 
considers them to be more ient or more-beneficial than what the settlor had 
directed.1 But this is exactly what has been done by the provision of s. 585(c) 
read with s. 56 of the Act. These provisions allow a diversion of property belonging 
to a public trust or the income thereof to objects other than those intended by the 
donors if the Charity Commissioner is of opinion, and the Court confirms its opinion 
and decides, that carrying out wholly or partially the original intentions of the 
author of the trust or the object for which the trust was created is not wholly or 
partially ient, practicable, desirable or necessary ; and that the property or 
meome of the public trust or any portion thereof should be applied to any other 
charitable or religious object. Whether a provision like this is reasonable or not is 
not pertinent to our enquiry and we may assume that the Legislature, which is 
competent to legislate on the subject of charitable and religious trust, is at liberty 
to make any provision which may not be in consonance with the existing law ; 
but the question before us is, whether such provision invades any fundamental 
right guaranteed by our Constitution, and we have no hesitation in holding that 
it does so in the case of religious trusts. A religious sect or denomination has the 
undoubted right guaranteed by the Constitution to manage its own affairs in 
matters of religion and this ehi des the right to spend the trust property or its 
income for the religious purposes and objects indicated by the founder of the trust 
or established by usage obtaining in a particular institution. To divert the trust 
property or funds for purposes which the Charity Commissioner or the Court 
considers expedient or proper, although the original objects of the founder can 
still be carried out, is to our minds an eae able encroachment on the freedom 
of religious institutions in regard to the management of their religious affairs. 
It is perfectly true, as has been stated by the learned counsel for the appellants, 
that ıt is an established maxim of the Jain religion that deva dravya or religiou 
property cannot be diverted to purposes other than those which are considered 
sacred in the Jain pou e But apart from the tenets of the Jain 
religion, we consider it to be a violation of the freedom of religion and of the 
right which a religious denomination has under our Constitution to manage its 
own affairs in matters of religion, to allow any secular authority to divert- the 
trust money for purposes other than those for which the trust was created. The 
State can step in only when the trust fails or is incapable of being carried out 
either in whole or in part. We hold, therefore, that cl. (3) of s. 55, which contains 
the offending provision and the corresponding provision relating to the powers 
of the Court occurring in the latter part of s. 56(1), must be held to be void. 

The only other section of the Act to which objection has been taken is s. 58 and 
it deals with the levy of contribution upon ‘public trust, at certain rates to 
be fixed by the rules, in proportion to the gross annual income of'such trust. This 
together with the other sums specified in cl. (2) of s. 57 makes up the Public 
Trusts Administration Fund, which is to be applied for payment of charges inci- 

4 dental to the regulation of. public trusts and for carrying into effect the provisions 
of this Act. As this contribution is levied purely for purposes of due administration 
1 Vide Halsbury, tndedn.,Vol IV,p. 228, oO 
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of the trust pro and for dgfraying the expenses incurred in connection with 
the same, no objection could be taken to the provision of the section on the ground 
of its infringing any fundamental rights of the ot pom The substantial cone 
tention that has been raised in to the validity of this provision comes, 
however, under the second head of the appellants’ arguments indicated above. 
The contention is that the contribution which is made payable under this section 
ig.in substance a tax and the Bombay State islature was not com t to 
enact such provision within the limits of the authority exercisable by it under 
the Constitution. This raises a point of some importance which requires to be 
examined carefully. ie 

It is not disputed before us that if the contribution that is levied under s. 58 
is a tax, a legislation regarding it would be beyond the competence of the State 
Legislature. Entrjes 46 to 62 of List IT in sch. VII of the Constitution specify 


' the different kinds of taxes and duties in regard to which the State Legislature is 


empowered to legislate; and a tax of the particular type that we have here is 
not covered by any one of them. It does not come also under any specific en 
in List II or éven of List I. The position, therefore, is that if the imposition is 
held to be a tax, it could come either under entry 97 of List I, which includes 
taxes not mentioned in Lists I and III or under art. 248 (1) of the Constitution 
and in either case it is Parliament alone that has the competency to legislate upon 
the.subject. If, on the other hand, the imposition could be wee as ‘‘fees,’’. 
it can be brought under entry 47 of the Concurrent List, the Act itself being. a 
legislation under entries 10 and 28 of that List. The whole son irovans) thus 
centres round a point as to whether the contribution leviable under s. 58 is a fi 
or tax and what m fact are the indicia and characteristics of a fee which distingui 
it from a tax. This identical question came up for consideration before this Court 
in Civil Appeal No. 88 of 1958 referred to above, in connection with the provision 
of s. 76 of the Madras Religious and Charitable Endowments Act, and the 
view which we have taken in that case regarding the proper criterion for deter- 
mining whether an imposition is a fee or tax is in substantial ent with the 
view taken by the Bombay High Court in the present case. the matter has 
been diaciased ak rome length in the Mudas cane GE will dob Koneeusary io t 
the same discussions over again. It will be enough if we indicate the Salient 
principles that were enunciated by this Court in its judgment in the Madras case 
mentioned above. 

We may start by saying that although there is no generic difference between 
a tax and a fee and in fact are only different forms in which the taxing power 
of a State manifests itself, our Constitution has, in fact, made a distinction between 
a tax.and a fee for legislative purpoges. While there are various entries in the 
three legislative lists with regard to various farms of taxation, there is an entry 
at the end of each one of these lists as regards ‘fees’ which could be levied in respect" 
of every one of the matters that are included therein. This distinction is further 
eyidenced by the provisions of the Constitution relating to money bills which are 
embodied in arts. 110 and 199. Both these articles provide that a bill should not 
be deemed to be a money bill by reason only that it provides for the imposition 
of flnes.or for the demand or payment of fees for licences or fees for servic 2s rendered, 
whereas a bill relating to imposition, abolition or regulation of a tax would always 
be reckoned as a money bill. There isnodoubt that a fee resembles a tax in many 

e and the question which presents difficulty is, what is the proper test by 
which the one could be distinguished from the other? A tax is undoubtedly in 
the nature of a compulsory exaction of money by a public authority. for public 

the payment of which is enforced by law. But the other and equally 

aran, characteristic of a tax is, that the imposition is made for public purpose 
to meet the general expenses of the State without reference to any special advan 
to be conferred upon the payers of the tax. It follows, therefore, that although a 


‘'. tax may be levied upon particular classes of persons or particular kinds of property, 
it'is imposed not to'confer any special benefit upon individual persons and the * 


collections are all merged in the general revenue of the State to be applied for 
general public purposes. Tax is a common burden and the only retum which ` 
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the tax-payer gets is participation in the common benefits ofthe State. Fees, 
on the other hand, are payments primarily in the public interest, but for some 
special service rendered or some ial work done for the benefit of those from 
„whom the payments are demanded. Thus in fees there is always an element of. 
quid quo which is absent in a tax. It may not be possible to prove in every 
case chat the fees that are collected by the Government pi peace to the expensés 
that are incurred by it in Sagal | ay particular kind of services or in-performing 
any particular work for the benefit of certain individuals. But in order that the 
collections made by the Government can rank as fees, there must be co-relation 
between the levy imposed and the expenses incurred by the State for the purpo 
of rendering such services. This can be proved by showing that on the face of 
the legislative provis:on itself, the collections are not merged in the general revenue 
but are set apart and appropriated for rendering these serv.ces. Thus two elements | 
are essential in order that a payment may be ed as a fee. In the first place, 
it must be levied in consideration of certain services which the individuals accepted 
either willingly or unwillingly and in the second place, the amount collected 
must be ear-marked to meet the of renderiùg these services and must 
not go to the general revenue of the State to be spent for general public purposes, 
As has been pointed out in the Madras case mentioned above, too much stress 
should not be laid on the presence or absence of what has been called the ‘coercive’ 
element. It is not correct to say that as distinguished from taxation which is 
compulsory payment, the pa t of fees is always r it being a matter 
of choice with naidu either to accept the service or not for which fees are to 
be paid. We may cite for example the case of a licence fee for a motor car. It 
is argued that this would be a fee and not a tax, as it is optional with a person 
either to own a motor car or not, and in case he does not choose to have a motor 
car, he need not pay any fees at all. But the same argument can be applied in 
the case of a house tax or land tax. Such taxes are levied only on those people 
who own lands or houses and it could be said with equal propriety that a man 
need not own any house or land and in that event he could avoid the payment of 
these taxes. In the second place, even if the payment of a motor licence fee is a: 
voluntary payment, it can still be regarded as a tax if the fees that are realised on 
motor licences have no relation to the expenses that the Government incurs in 
keeping an office or bureau for the granting of licences and the collections are not 
appropriated for that De aes but go to the general revenue. Judging by this 
test, it appears to us that the High Court was ectly right in holding that the 
contributions imposed under s. 58 of the Bombay Public Trusts Act are really 
fees and not taxes. In the first place, the contributions, which are collected 
under s. 58, are to be credited to the Public Trusts Administration Fund as 
constituted under s. 57. This is a special fund which is to be applied exclusively 
for payment of charges {or pe incidental to the regulation of public trusts 
and for carrying into effect the provisions of the Act. It vests in the Charity” 
Commissioner and the custody and investments of the money belonging to the 
fund and the disbursement and payment therefrom are to be effected not inthe 
manner in which general revenues are disbursed, but in the way prescribed by the 
rules made under the Act. The collections, therefore, are not merged in the general 
revenue, but they are ear-marked and set for this particular purpose. It. 
is trie that under s. 6-A of the Act, the officers and servants appointed under 
the Act are to draw their pay and allowances from the Consolidatd Fund of the 
State, but we agree with what has been said by Mr. Justice Shah of the Bombay High 
Court that this provision is made only for the p of facilitating the administra- 
tion and not with a view to mix up the fund with the general revenue collected for 
Government purposes. This would be clear from the provision of s. 6-B which 
provides that out of the Public Trusts Administration d all the costs, which 
the State Government may, determine on account of pay, ion, leave and other 
allowances of all the officers appointed under this A abali be paid, It is the 
Public Trusts Administration d, therefore, which meets all the of 
the administration of trust róperty within the scheme- of the Aet and it-10 
meet the'expenses of this inistration that these collections are levied. As hag 
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been said by the learned Judges of the High Court, according to the concept of a 
modern State, it is not necessary that services should be rendered only at the 
request of poe people, if is enough that payments are demanded for rendering 
services which the State considers beneficial in the public interests and which the 
people have to accept whether they are willing or not. Our conclusion, therefore, 
is that s. 58 is not ultra vires of the State Legislature by reason of the fact that it 
isnot a tax but a fee which comes within the purview of.entry 47 of List II in 
sch. VII of the Constitution. 

The result, therefore, is that in our opinion the appeals are allowed only in 
part and a mandamus will issue in each of these cases restraining the State Govern- 
ment and the Charity Commissioner from enforcing against the appellants the 
following provisions of the Act to mit :— 

., (+) Section 44 of the Act to the extent that it relates to the appointment of 
the Charity Commissioner as a trustee of religious public trust by the Court, 
(4%) the provisions of cls. (3) to (6) of section 47, 

and (t1#) clause (c) of s. 55 and the part of cL (7) of s. 56 corresponding thereto. 

The o prayers of the appellants stand dismissed. Each party will bear his 


own costs in both the ap 
Appeals allowed in part. 


‘Agent for appellants in appeals Nos.‘1 and 7 of 1954: R. H. Dhebar. ` 
Agent for respondent in both appeals: R. H. Dhebar. 


Present: Mr. Justices Das, Mr. Justios Bhagwait and Mr. Justice Jagannadhadas. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY SOUTH, BOMBAY v. 
OGALE GLASS WORKS, LTD.* f 


Indian Incoms-tan Act (XI of 1922), Sec. 4(1) (a)—Non-resident company—N ative State of India— 

Sending of goods from Natics State—Requast to remit the price by cheque drawn on a Bank 
in Bombay—Choques posted accordingly at Delhi—Paymeni mads at Delht—Indian Contrast 
' Act (IX-of 1872), Sec. 50, ill. (d)—"Romit,” interpretation of. l 

The assesses, & non-resident company carrying on business at Aundh (a Native Indian 
Btate at the material time) sold to Government of Indis ite manufactured goods and consigned 
them by railway. The railway receipts were submitted along with bills which conteined a 
request that the amount of the bills should be remitted by cheques drawn on a bank in 
Bombay. Under the terms of the contract, 90 per cent. of the amount was sent to Aundh 
- by cheques drawn on the Bombay branch of the Reserve Bank of India on recetpt of the 
documents, and the remaining 10 per cent. was similarly sent on receipt of the goods. ,‘On 
receipt of the cheques the assesree sent formal receipts of their amounts. The assossee 
handed over the cheques to its bankers in Aundh, who immediately gave oredit for the 
amounts of the cheques, without waiting for their actual encashment in Bombay. The 
assossoo having been assessed to income-tax in Bombay, on the amounts received as above, 
under s. 4(1) (a) of the Indian Income-tax Aot, 1923 :— 

Held, (1) that the asseasee received payment an the dates the cheques were delivered to it; 

(2) that the facts taken cumulatively led one to the conolusion that the cheques were 
received in complete discharge of the claim for the price of the goods ; 

, (3) that there was in one view in the circumstances an implied agreement under which 
the cheques were accepted unconditionally as payment and, on another view, even if the 
cheques were taken conditionally, the cheques not having been dishonoured buthaving bean 
cashed, the payment related back to the dates of the receipt of the cheques and in law the 
dates of payment were the dates of the delivery of the chequps ; 

(4) that the request by the creditor to remit the amount due, without more, was tanta- 
mount to a request to remit the amount by post: l 

Mitohell-Honry v. Norwich Union Life Assurance Sooisty ;1 

(5) that by posting the cheque in pursuance of the request of the areditor the debtor 

performed his obligation in the manner prescribed and sdnotionéd by the creditor and 


*Deotded, April 19, 1954. Civil Appeal 1 [1918] 2 K. B. 67. 
Ko. 19 of 105%. $ 
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thereby discharged the contract by such performance (s. 50 of the Indian Contract Act, 1872, 
il. (d)) ; ; : 
i (6) that the posting of cheques in Delhi, in law, amounted to payment in Delhi ; 
(T) that the assessee was accordingly properly assessed to income-tax under a. 4(1) (a) 
of the Indian Income-tax Act, 1922. 
There are four ways in which a contract may be discharged, namely, (1) by agréament, 
(2) by performanoe, (8) by being excused by law from performing it and (4) by breach. | 
When it is said that a payment by negotiable instrument is a conditional payment, what 
is meant is that such payment is subject to a condition subeequent that if the negotiable 
instrument is dishonoured on presentation, the creditor may consider it as waste paper and 
resort to his original demand. 
Stedman v. Goooh,' Felis Hadley dœ Oo. v. Hadley", and Rhokana Corporation v. Inland 
Revenus Commisstoners,® followed. 
Tas was an appeal fron the decision of the Bombay High Court reported at 54 - 
Bombay Lam Reporter 216, where the facta of the case are set forth. 


M. 0. Setaload, Attorney-General for India and O. K. Daphtary, Solicitor-General 
for India. with Porus A. Mehta, for the appellant. . 
R. J. Kolah, Y. D. Pandit and Rajinder Narain, for the respondenta. 


Das J. This appsal arises out of proceedings for the assessment to income-tax 
of the respondent Mesars. Ogale Glass Works Ltd., (hereinafter referred to as “‘the 
asseesee’’) for the five assessment years 1941-42 to 1945-46. 

The assessee is a limited liability company incorporated and carrying on business 
in Aundh which in those days was an ian State outaide British India. It was 
accordingly a non-reeident company for the purposes of the Indian Income-tax. Act. 

The assessee manufactures lanterns and other glasswares at ita works in Aundh 
Stato. In the relevant accounting years the asseasee secured some contracts for 
the supply of lanterns and other glasswares to the Government of India. The price 
of the goods supplied under the contracts were paid by cheques drawn on the Reserve 
Bank of India, Bombay. The cheques used to be received by the assesses in Aundh 
and cashed through ita bank at Bombay as hereinafter stated. 

The asseasee being a non-resident company, ita liability to British Indian income 
tax depended upon its receipt of income within British India. In the course of proceed- 
ings for the assessment of the assessee to income tax for the five years mentioned 
above, the asseasee contended that ita profits on the sales accrued and were received 
in the Aundh State where it received payment by the receipt of the cheques. The 
Income-tax Officer and, on appeal, the Appsllate Assistant Commissioner held that 
the assessee received income, profits or gains in British India inasmuch as the cheques 
were drawn on & ba ık in Bombay and had been cashed in Bombay and accordingly 
taxed the dsseasee under s8. 4(1)(a) of the Indian Income-tax Act. On appeal by 
the asseasee. the Income-tax Appellate Tribunal upheld the assessment. 

Being aggrieved by the order of the Tribunal the asseasee applied for a reference 
of the case to the High Court for the determination of the question of law which arose 
out of the Tribunal’s order, and the Tribunal agreeing that a question of law did 
arise out of its order, referred the following question to the High Court along witha 
statement of the case : , 

“Whether on the facts of tho case, income, profits and gains in respect of sales made to the 
tovernment of India was received in British India within the meaning of s8. 4(1)(a) of the Act?” 

At the hearing of the reference by the High Court learned advocate for the asseesee 
contended, tnter alia, that the cheques were received by the assesses in full satisfaction 
of the debt due to it by the Government of India and that the debt of the Government 
of India had been discharged by the acceptance of the cheques by the assesses in 
Aundh. The High Oourt felt that in order to determine this contention it would 
39 necessary for the Tribunal to find certain farther facta and accordingly the High 
Jourt remanded the reference back to the Tribunal with a request to submit a 
upplementary statement of the case on the lines indicated in the order dated 

1 (1798) 1 A. 19 . 7 

2 {18981 2 Le 600. 7 E RR DSR 
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September 15, 1949. The Tribunal oa a. supplementary. statement of the 
een n June 8, 1951. 
lementary statement of the case reires is made to ol. 15 of the 
ai a of the contract governing supplies made by the assesses to the See 
of India. The ayer of pa ent under that clause was that 90 per cent. of the. 
of each consignment paid on proof of toh of the stores from a Fray 
station or port in India after inspection and the of 10 per cent. would be 
_ paid on receipt of the consignment in good condition. That clause also provided : 
a “Unless otherwise agreed between the parties, payment for the delivery of the stores will be 
made on submission of bills in the prescribed form in accordance with instructions given in the 
acceptance of tender by cheque on a Government Treasury in India or on & branch of the Reserve 
Bank of India or the Imperial Bank of India transacting Government business.” 
. The aasessee used to submit bills in prescribed form and on the form used to write: 

“Kindly remit the amount by a cheque in our favour on any Bank in Bombay.” 

After the submission of the bills the assessee used to receive from the Government 
cheques drawn on the Bombay branch of the Reserve Bank of India along with - 
a memo stating : 

“Tho undersigned has tho honour to forward herewith shagae No....dated...in payment of 
the bills noted below :—...” = 
Then followed a tabular statement setting out the number, date and amount of 
the cheques. On the top of the memo there was a direction that it— 

“be immediately returned to the Controller of Supply Accounts with the acknowledgment 
form on the reverse duly signed and stamped when necessary.” 

The acknowledgment form was thus expressed : 


“The undersigned has the honour to acknowledge cheque No....dated...for Res....in pay- 
ment of the bills noted in the first column in the reverse,” 


After receipt of the cheques the aseeasee used to indorse it in favour of Aundh Bank, 
Ltd., Ogalewadi Branch, which in ita turn used to endorse them in favour of the 
Bombay Provincial Co-operative Bank, Ltd., Bombay. The last named bank cleared 
the cheques through the Clearing House in Bombay. The supplementary statement 
of the case farther records that the Aundh Bank, Ltd., used to credit the asseasee’s 
account on the very day the cheques were received from the asseasee with the 
amount of the cheque less the collection charges and that the assessee used to credit 
the account of the Supply Department and make corresponding debita to the bank’s 
Sean aad hee bank “chases AETAT, A case was sought to be made by the 
learned advocate for the assessee before the Tribunal that the ues used to be 
discounted by the Aundh Bank Ltd., presumably implying thereby that the asseasce 
actually payment in cash in Aundh. This case was repelled by the Tribunal 
which held that the bank only allowed the assessee to draw money on the security 
of the cheques but did not discount them. Our attention has been drawn to the 
following passage in paragraph 8 of the supplementary statement of the case : 
“By merely issuing a cheque to the assessee no payment es such was made by the Govern- 
ment. The payment was only made when the Government’s account in the books of the Benk 
‘was debited.” . 
Paragraph 9 of aime supplementary statement of the case thus summarized the 
aae as 
~ “9, caer ey eee Oe 
(1) Under the agreemdnt with the Government of India the assesses had undertaken to 
receive the payment by cheque drawn on a Bank in India. 
- (2) The assesses company made a specific request to the Government to make payment 
of the sale proceeds by cheque drawn on a bank in Bombay. 
(8) When the assessee received the cheque, it did not receive the sale proceeds ; it received 
the sale proceeds subject to the encashment of the cheque. 
(4) The assessoe’s bankers allowed the sasesece to draw money against the security of the 
cheque on the very day the cheque was sent far collection to the bank. 
(5) The asseasee’s bankers realised the payment of the cheque from the Reserve Bank of 
India, Bombay, as agents of the assesses. For rendering this service the bank charged the usual 
See ee er eee eee 
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- © (6) ,The sale proceeds were received in Bombay. - i 

(1) The cheque was encashed on behalf of the assessee at Bombay. ' 

(8) ' The profits on the sales made to the Government of India were received by the asseeseo 
\in oash in Bombay.” ' è f 
' The supplementary statement of the case concludes with the remark that both parties 
agreed to the correctness of the facta. 


The main argument advanced before us, as before the High Court, by the learned 
advocate for the asseasee is that the assessee received payment for the goods supplied 
by it when it received the cheques at Aundh. In other words the aaseasee acoepted 
the cheques in full satisfaction and in discharge of its claim against the Government 
under the contracts. The conclusion pressed upon us is that as the cheques were 
received at Aundh, the payment was received there and consequently the assesses 
which is a non-resident company did not receive any income, profita or gains in British - 
India within the meaning of s. 4(1)(a) of the Indian Income-tax Act and the referred 
question should be answered in the negative. 


The contention put forward by the Revenue is two-fold. In the first place it is 
urged that the question whether the asseasee accepted the ues unconditionally and 
in full satisfaction of tts claims under the contracts is concluded by the Tribunal’s 
findings of facts. This contention is not wholly without force. The passage from 
paragraph 8 of the supplementary statement of the case and sub-paragraphs 3, 6 and 
8 of paragraph 9 do tend to suggest that in the view of the Tribunal no payment was 
made by the Government by merely issuing the cheques, that when the assessee 
received the cheques it did not receive the sale proceeds, that it received the sale 
proceeds subject to the encashment of the cheques, that the Bank collected the cheques 
in Bombay as the agent of the agseasee and that the sale proceeds were, Ore, 
received in cash in Bombay. But in view of the language used in the supplementary 
statement of the case there is ample scope for the view that the portions referred 
to above do not amount to findings of fact by the Tribunal but, on the contrary, 
are only inferences drawn by it from facta found by it. Indeed the High Court was 
of the opinion that the Tribunal had not interms come to a finding of fact that the 
agseasce accepted the cheques in complete discharge of its claim for the price of 
goods lied by it, but on a consideration of the facts actually found by the Tribunal 
the High Court came to the conclusion thatthe necessary inference to be drawn from 
those facts was that there was an ent between the assesses and the Govern- 
ment from which it could be said that acoeptance by the asseasse-of the cheques 
from the Government resulted in an unconditional discharge of the debt. In the 
circumstances we have to examine the facts found by the Tribunal which have a 
bearing on this point, 

The assessee contends that on the facts found by the Tribunal it must be held ~ 
that it received the cheques in fall and unconditional discharge of its claims for the 
price of goods sold and delivered by it to the Government and not conditionally 
subject to realisation. That a sum of money may be received in more ways than 
one cannot be doubted. It may be ran by the transfer of coins or ourrenoy 
notes or a negotiable instrument which represents and produces cash and is treated 
as such by businessmen. (See per Lord Lindleyin Greshman Life Assurance Sootety 
v. Bishop’). JRyaference in this connection may also be made to the decisions in 
Comm. of Inc. Tav v. Kameshwar Singh,? Raghunandan Prasad Singh v. Income-Tax 
Commissioner? and Commr. of Inc.-Tax v. Maheshwari Saran Singh. Learned 
Solicitor-General does not dispute this proposition but he argues that, in the absence 
of any agreement, expreas or implied, to the contrary, a payment by a negotiable 
instrument is always understood to be conditional. He refers us to Benjamin on 
Sale, 8th edn, p. 787. in support of the proposition that the intention to take a bill 
in absolute payment for goods sold must be clearly shown, and not deduced from 
ambiguous expressions, such as that the bill was taken “in payment” for the goods 


1 [1902] A. O. 287, 296. 
2 1983) I I. T. R. 94, 107. .0.1 
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(Stedman v. Gooch! and Maillard v. The Duke of Argyle?) or “in discharge” (Kemp 
v. Wati?) or “in settlement” of.the price ‘In Re Romer & Haslam*). In addition to the 
above English cases referred to in'“Benjamin on Sale’ the learned Solicitor-General 
also relies on the case of P laniappa Ohetty 7. Arungc' alam Ohetiy® where it was held 
by the Madras rae Court that the execution of a formal receipt for the amount 
covered by the bill of exchange or hundi was not sufficient to rebut the general 
presumption that the delivery of a bill of exchange or a hundi for a debt operated 
only as a conditional discharge of the debt. Ho insists that on the facts of this 
case there is nothing from which an agreement may be implied that the cheques 
were given and received unconditionally in full discharge of the original contractual 
lability of the Government for the price of the supplied by the asseasee. 
Sri Kolah, on the other hand, relies on the following facts in answer to the contention 
of the learned Solicitor-General : 

(+) that there was an arrangement by the contract itself, for payment by cheque 
(clause 15), . 

(+) that in the bills submitted by him the assessee expressly asked for payment 
by cheque, 

(1+) that the Government sent cheques in payment of the bills, - , 

(tv) that on receipt of the cheques the assessee returned the acknowledgment 
form duly signed and stamped as a formal receipt, 

(v) that the drawer of the cheques was the Government of India and the drawee 
was the Raserve Bank of India for whose solvency there could be no apprehension 
at all in the mind of the assesses. 

Sri Kolah contends that the cumulative effect of these facts is clearly enough to 
establish that the cheques were received unconditionally as payment. Learned 
Solicitor.General points out that the asseasee’s request to pay the amount of the 
bills by cheques carries the matter no further, for the undertaking to pay by cheque 
was already there. The point of the request was that the cheques should be issued 
on some bank in Bombay. The insistence on a stamped receipt in advanoe of pay- 
ment was, says the SoHoitor-General, in keeping with the usual practice of Government 
departments. Therefore, we have in this case, according to the learned Solicitor- 
General, nothing more than a term in the contract for payment-by cheques and 
the status of the drawer and drawee of the cheques. These two circumstances, so 
submits the Solicitor-General, are not sufficient to establish the fact of the acceptance 
of the cheques as unconditional discharge. He contends that, in the absence of an 
express agreement, it is only when the creditor elects to take a bill or cheque having 
it in his power to obtain payment in cash, that isto say, takesa bill or cheque 
by choloe or preference instead of cash that an agreement may be implied that he 
took it as an unconditional and absolute payment of the debt (Robinson v. Read* 
and Anderson v. Hillies™\. Sach cases must be rare, for the creditor is not ordinarily 
likely to give up the advantage of pna a double remedy, namely one on the bill 
or cheque and the other, on dishonour of the bill or cheque, on the original cause of 
action. He points out that in this case there is no finding of any special agreement 
in this behalf and, therefore, submits the learned Solicitor-General, the asseasce 
must be taken to have received the cheques conditionally, i.e. subject to realisation. 
The learned Solicitor-General concludes that, in the circumstances, no payment was 
received by the mere receipt of the cheques and thet payment was received only when 
the cheques were cashed in Bombay and that such receipts in Bombay became 
immediately assessable to British Indian tax under s. 4(1)(a). The High Court 
repelled thia line of argument and held that the asseasee received payment on the 
dates the cheques were delivered to it. We find ourselves substantially in agreement 
with this conclusion. It is to be remembered thaz there are four modes in which a 
contract may be discharged, namely (1) by agreement, (2) by ormance, (3) by 
being excused by law from gece a it and (4) by breach. In this case ol. 15 of the 
contract provides how the payment of the price is to be made. In short the contract 
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itself, by that: clausé, prescribes the manner and ‘the time for performance by the 
Government of its part of the contract, and as the Government made the paa 
‘in the prescribed manner, t.¢. by cheques, it fulfilled ita engagement and such 

ment would, under s. 50 of the Indian Contract Act, operate as a discharge o the 
contract. It should also be remembered that the asseesee sent his formal stamped 
receipts only after the receipt of the cheques and not along with the bills submitted 
by it. Therefore, the receipts cannot be regarded as having been sent in advanve. 
The status of the drawer and the drawee of the ch lee is also a material considera- 
tion. Finally there is no suggestion that any of cheques was dishonoured on 
presentation. We, therefore, agree with Sri Kolah that the several facts relied on 
by him and alluded to above, taken cumulatively, mugt lead us to the conclusion 
that the cheques were received in complete discharge of the claim for the price of 


- Learned Solicitor-General, however, contends, on the authority of the decision in 
Kedarmal v. Surajmal', that the request by the creditor to send a cheque does not 
imply any variation of the rule that payment by a negotiable instrument is conditional ` 
on its bsing honoured on presentation within due time. Even.if we accept his 

contention that the facts referred to above are nst suffizient to raise the implication 

that the cheques were accepted as paymoant and evan if the sending of the cheques 

in terms of ol. 15 or at the spacial request of the assesses did not operate a3 an 

unconditional discharge of the Government’s liability, even then tho assossee’ a position 

will be no better. When it is said that a payment by negotiable instrument is a 
conditional payment. what is meant is that such payment is subject to a condition 
subsequent that if the negotiable instrument is Be hocpeved on presentation the 
creditor may consider it as waste paper and resort to his original demand. (Stedman 
v. Gooch*.) It is said in Benjamin on Sale, 8th edn., p. 1788 :— A: 

“The payment takes effect from the delivery of the bill, but is defeated by the happening 
of the condition, i.e. non-payment at maturity.” 

‘In Byles on Bills, 20th edn., p. 23, the position is summarised pithily as follows : 

“A cheque, unless dishonured, is payment.” 

To the same effect are the passages to be found in Hart on Banking, 4th edn., VoL I, 
p. 342. In Felis Hadley & Co. v. Hadley? Byrne J. expressed the, zame ides in the 
cllowing passage in his judgment (p. 682) : 
‘ . In this oas I think what took place amounted to a conditional payment of the debt ; 
the condition being that the cheque or bill should be duly met or honoured at the proper date. 
If that be the true view, then I think the position is exactly as if an agreement had been expressly 
-made that th: bill-or cheque should operate as payment unless defeated by dishonour or by not 
being met; and I think that that agreement is implied from giving and taking the cheques 
and bills in question.” 
‘The following observations of Lord Maugham | in Rhokana Corporation v. Inland 
Revenue Commissioners‘ are also apposite (p 399 ) : ; 

“Apart from the express terms of s. 83, sub-s. 1, a similar conclusion might be founded on 
the well-known common law rules as to the effect of the sending of a cheque in payment of a debt, 
‘and in the faot that though the payment is subject to the condition subsequent that the cheque 
must be met an presentation, the date of payment if the cheque is duly met, is the date when the 
‘cheque was posted.” 

‘In the case before us none of the cheques has been dishonoured on resontation and 
payment cannot, therefore, be said to have been defeated by the appening of the 
-oondition subsequent, namely dishonour by non-payment, and that 80, there 
can be no question,therefore, that the assesses; did not receive payment by the 
receipt of the aheques. The position, therefore, is that in one view of the matter 
there was, in the circumstances of this case, an implied agreement under which 
the cheques were ted unconditionally as payment, and on another view, even 
‘if the cheques were taken conditionally, the cheques not having been dishonoured 
but having been cashed, the payment related back to the dates of the receipt of the 
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cheques and in law the dates of payments were the dates of the delivery of the 


ues. 

On the footing, then, that the assessee received payment as soon aa the cheques were 
delivered to it the question still remains when and where the assesses received 
such payment. The answer is obvious, the assessee, namely that it received 

yyment in Aundh where the cheques wer delivered to it. The learned Solicitor- 
aera: however, contests that en | According to him the cheques were 
dekreedi to the asians a OLA h we | . The rejoinder of the asseasse 
is two-fold. In the first place it is said tha lhis is an entirely new question of law 
which was never raised or ed. before’ the Tribunal and was not dealt with by it 
and, therefore, cannot be said to arise out of the Tribunal’s order and consequently 


the Court has no jurisdiction, while exercising its advisory jurisdiction under s. 66. 


- of the Indian Income-tax Act, to permit such a new question of law to be raised at 
this stage. Learned counsel for the asaeasee relies on the cases of Commissioner of K. P. 
T. v. Jewwoanlal Lid., Ohainrup Sampatram v. Commr. of Inc.-Tax,* Allahabad Bank 

` Ltd. v. Commr. of Inc.-Tax?, Mohanlal Hiralal v. Commr. of Inc. Tas and Hira Mills 
Lid., Cawnpore'v. Income-Tax Officer, Camnpore® while the learned Solicitor-General 
refers us to the decisions in Madanlal Dharanidharka v. Commer. of Ino. Tax? and 
Commr. of Inc.-Taz v. Punjab National Bank, Lid.” In the view we have taken it is 
not necessary for us, on this occasion, to express any opinion on the larger question 
as to the , meaning and import of the words “any question of law arising out of” 

‘the Tribunal’s order on the interpretation of which there exists a wide divergence 
of judicial opinion. It should be noted that this is not a case where the Tribunal 
having refused to refer a question of law an application was made to the High Court 
to exercise ita jurisdiction under sub-s. (2) of s. 66. Here the Tribunal in exercise 
of its powers under sub-s. (1) of that section did refer a question of law to the 
High Court. Nobody at any time contended and even now it is not before 
us that the question of law referred to the High Oourt did not arise out of the Tribunal’s 
order or had not been properly referred to the High Court. A question of law arising 
out of ita order having thus been properly referred by the Tribunal under sub-s. (1) 
the High Oourt had to deal with and answer it in exercise of its jurisdiction under 
sub-s. (5). In support of its contention that the question should be answered in the 
affirmative the Revenue advanced the argument, based on certain facts, that the 
EFE had been accepted. only conditionally and, therefore, there was no payment 
until the cheques had been cashed, and the cheques having been cashed in Bombay, 
the payment must be eee as having been received in Bombay. That argument 
did not find favour with the High Oourt, and that being the position, the Revenue 
sought to raise before the High Oourt, as it does before us, an alternative argument, 
also based on facts, that the cheques having, at the request of the asseasee, been 
posted at Delhi, the mere posting of the cheques in such circumstances operated as 
payment in Delhi. Here no new question of law is sought to be raised. The ques- 

_ tion of law still is, whether on the facts of this case, income, profits and gains in 

respect of sales made to the Government of India were received in British India within 
the meaning of s. 4(1) (a) of the Act. The argument is that as the cheques were 
aa at Delhi at the An bese of the aseeasee, payment was received by it in British 

dia. It is said that although the language in which the question has been framed 
is wide enough to include this branch of the argument, the question should, never- 
theless, be read as circumscribed by the facta on which the Tribunals decision was 
made and should not be regarded as at . This suggestion means that the ques- 
tion must be read as limited only to those on which alone reliance was placed in 
support of the argument actually advanced before the Tribunal and on which the 

Tribunal’s decision was founded, leaving out all other facts appearing on the record 

and even referred to in the Tribunal’s orderand thestatementa of the case. There 


is no warrant for such ion. The language of the question clearly indicates 
that the question of law to be determined “on the facts of this case.” To 
1 (1951) 201. T. R. 89, 47. ; 5 baa} 14 I. T. R. 417. 3 
2 ian 20 I. T. R. 484, 493, 498. 6 (1948) 16 I. T. R. 227, 232, 
8 (1951) 31 I. T. R. 169. 8. 0. 50 Bom. L. R. 385. 
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accede,to'the contention of the assessee, will-involve the undue cutting down of the 
scope of the question by altering ita language. Seeing that the High Court permitted 
this argument to be advanced before them we are not prepared to ahut it out. : 

Sri Kolah then contends that the requisite facta, on which this branch of the 
argument may be based, are not to be found in the order of the Tribunal and the 

tements of the case and, therefore, this argument should not be entertained. 
“anero would have been considerable force in this contention if the facta n 
to support the new argument advanced by the Revenue were not on tlie toon 
But such is not the case here as will be presently shown. The High Court conceded 
that if the asseasee had requested the Government to send the cheques by post, then 
it would have made the post office its nt and in that event the posting of the 
cheques by the Government at Delhi would have been delivery of the cheques to the . 
asseasee in Delhi. The High Court, however, held that there was no finding by the 
Tribunal that in int of fact the assessee had ever requested the Government to 
send the cheques by post, and that that being the position, it could not be said that 
the cheques had been delivered to the agsessee in Delhi. In our opinion, for reasons 
to be presently stated, this part of the deciaon of the High Oourt cannot be supported 
on facts and its conclusion cannot be sustained in law. 

Turning to the order of the Tribunal we find the following passages : 

“All payments for the goods supplied were made by cheques drawn by the Government 
department at Delhi on the Reserve Bank of India Bombay Branch. The cheques were received 
by the assesses company in its office in Aundh State.” 

The finding of fact recorded in the first statement of the case also comprises the 
following (inter alia) : f l 

“These cheques were received by the assassee company at ita offloe in Aundh State by post.” 
The finding of fact in paragraph 3 of the supplementary statement of the case is 
thus recorded : . 

“3. The asseasee company used to submit the bills and on the form of the bill it used to write 

, ‘Kindly remit the amount by a cheque in our favour on any bank in Bombay’. ” . 
The question for our consideration is as to what, on the legal principles laid down 
in judicial decisions, these findings of fact amount to. 

In Norman v. Ricketts! the creditor ing on business as milliner in Bond 
Street wrote to one of the customers who a in Suffolk saying “‘the favour of a 
cheque within a week will oblige.” The customer upon such request sent a cheque 
for the amount by post. The cheque was stolen in the transit and was paid by the 
bank to the thief. It will be noted that there was no express request to send the 
cheque by post, but nevertheless it was held that the sending of the cheque by post 
was payment. On appeal the Court of Appeal upheld the trial Court and observed 
(p. 188): : no 

“. . . -an express request to send through the post was not necessary. If whet the plaintiffs 
said amounted to a request to send the cheque by the post, then there was payment. To answer 
that question the existing circumstances must be looked at. A millionaire in London wrote to a 
lady in Suffolk asking for a cheque. Did that letter reasonably lead the lady to suppose, and 
did she suppose that she might send the cheque by post? She could not suppose that she was 
to send a messenger with it or come up to London herself. The only reasonable and proper 
moaning to be attached to it, whatever Madame Phillipe might have intended was that she was 
to send the cheque by post. She, therefore, reasonably believed that she was invited to send 
her cheque by post, and she did what she was asked to do. ‘ Consequently what she did 
amounted to payment.” > , a a i : 

In Thairlwall v. Great Northern Railwpy* the diréotors by their report recommended 
(a) the declaration of dividend at certain rates, and (b) the despatch of dividend 
warrant by post. At the half-yearly general :meeting the shareholders passed a 
resolution that dividend be d: at certain altered rates but said iota! about 
sending the same by post. Dividend warrant was sent to a stock-holder y post 
ieee eee Bray J. held that in the circumstances there was a 
request by the stock-ho to the company to pay the amount dueto him by means 
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of a warrant sent by post. The case of Badische Anilin Und Soda Fabrik v. Basle 
Chemical Works Bihdschedler! was concerned witha Swiss seller who was'asked to 
send the goods by post to England which he did. Thegoods were manufactured 
according to an inventidn protected by an English Patent. The question was as 
to who brought'the goods to England so as to be liable to an action for infringement. 
Tt was held that the Post Office was the agent of the English buyer and, therefore, 
the Swiss seller could not be'sued. After stating that the seller had sent the goods 
in pursuance of the order from the buyer to 4 particular named carrier namely the 
office which is aftér all only a carrier of parcels like any other carrier. Lord 
bury said (p. 204) : h wi ' : : ' 

' 4, Ibis nob necessary that the ‘carrier sbould “have been named. -If, according to the 
ordinary course of délivery, the carrier would be the person who would receive it, that would 
be just as good, for the purpose of the argument, as if the-carrler had been agtually named ; 
but we have not to consider that question here, because the carrier is named. ‘Then, for what 
reason am Ito depart from the well-known and recognised principle of law that, under these 
circumstances, when goods are delivered by the order of the buyer to a named carrier, from 
that moment the goods vest in the buyer ? ” - , o l 
The decision in Oomber v. Leyland’ is very important for our purpose in that it 
explains the meaning and ‘implication of the word “remit” which is the word used 
by the asseasee when it requested the Government Department to “remit” the 
amount by cheque. There was in that case no expreas reference to the post offloe 
at all. Said Lord Herschell (p. 530): . 

. “I cannot doubt thas the word ‘remit’ there means this and nothing beyond this— 
that the bank post bills, when obtained in favour of the plaintiffa,should be sent in tho ordinary 
course and the ordinary manner in which such doouments are sent by commercial men, namely, 
by mail, and that as soon as that had been done all obligation and all liability of the defendant 
ceased. I think it is impossible on these words to maintain that there was an obligation ahd 
a liability incumbent upon him until those bank post bills had reached the hands of the plaintiffs 
in England.” m 
In Mitchell-Henry v. Norwich Union Life Insurance Society’ the defendanta sent a 
written notice to the plaintiff stating that the sum of £-48-5-8d which would shortly 
become due should be paid at their office and asking the plaintiff “when remitting” 
to return the notice. There was no express request to send the amount by : 
Bailhao 16 J. held that by the use of the word “remitting” the defendants had impliog 
ly authorised the plaintiff to pay them by sending the money through the “nm 
the ordinary way in which money was remitted by post, but that it was not usual 
to send so large a sum in Treasury notes by post. Apart from the impropriety of 
sehding a large amount in Treasury notes by post, this case does support the view 
that the request by the creditor “toremit” theamount due, without more, is tanta- 
mount to a request to send the amount by post. This decision was upheld by the' 
Court of Appeal. On the other hand if there be no express or implied request by 
the creditor to send the amount by post the mere ing of a hundi duly endorsed 
in favour of the addressee does not operate as delivery o tlehundi to the addressee 
80 as to pass the title in the hundi to the addressee, for the post office’ in such oir- 
cumstances, does not become the agent of the addressee. The case of Thorappa v. 
Umedmalji* is an instance on this point. In the case of Ex parte Oote: In re Devexs® 
also there was no manet by- the addreaseo to-send the bills by . The result 
of the various judicial decisions are summarised in Benjamin on le, 8th edn., pp. 
769-771, and in Chalmer’s Bills of Exchange, 12th edn., pp. 51-52. 

A good deal of stress is laid by Sri Kolah on what he says is the basio difference 
between the postal regulations in land and, those in India and he insists that, the 
English decisions laying down the effect of sending. cheques by post should not, be 

rigidly followed here. He points out that in England the sender of the cheques has 
‘no right to reclaim the same after it is posted, and that, accordingly, immediately 
ipon the posting of the cheques the post office becomes ‘irrevocably thé agent of 
the addressee and that, therefore, the delivery.of the cheque to the post offlce is, 
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in English law, delivery to the addressee. ` But that, Sri Kolah maintains, is not 
the position under, the Indian Post Office Act, 1898: We have been taken through 
the different sections of that Act and‘the rules made thereunder and Sri Kolah 
contends that Under the Indian law the sender has the right to reclaim the letter 
until it is actually delivered to the addressee and, therefore, until that time the post 
office remains the agent of the sender and consequently the posting of a cheque cannot 
in India be regarded as delivery of the cheque to the addreasee. We may, however, 
point out that this right of the sender, on which so much stress and imp rtance are 
laid by the learned advocate, is by no meana an absolute right, for it is left entirely 
to the authorities to decide whether a letter once posted should be returned to the 
sender. This very narrow and qualified right can hardly be regarded as bringing 
about a position so different from that prevailing in England as to make the Faglish 
decisions wholly inapplicablé.~ It may also be mentioned that in spite of such oon- 
tention the English decisions have been adopted by the Courts in India, e.g. Thorappa 
v. Umedmalji (supra) and Indian Cotton Oompany Lid v. Hari Poonjoo'. It is, 
however, not necessary to pursue this line of reasoning any further for the principles 
underlying the English decision are clearly consonant with the provisions of dp Indian 
law. There can be no doubt that as between the sender and the addressee it is the 
request of the addressee that the cheque be sent by post that makes the post office 
the agent of the addressee. After such request the addressee cannot be heard to 
say that the office was not his agent and, therefore, the loas of the cheque in 
transit, must on the sender on the ious plea that the sender having the very 
limited right to reclaim the cheque under the Bost Office Act, 1898, the Post Office 
was his agent, when in fact there was no such reclamation. Of course if there be 
no such request, express or implied, then the delivery of the letter or the cheque 
to the post offce is delivery to the’ agent of the sender hima. Apart trout thie 
principle of agency there is another principle which makes the delivery of the cheque 
to the post office at the request of the addressee a delivery to him and that is that 
by posting the cheque in pursuance of the request of the creditor the debtor performs 
his obligation in the manner prescribed and sanctioned by the creditor and thereby 
discharges the contract by such performance (see s. 50 of the Indian Contract Act 
and ill. (d) thereto). ; - 
` Sri Kolah points out that when the Indian Contract Act, 1872, was passed, the 
Indian Post Ofic Act, 1866, was in force. Hehas taken us through the relevant 
visions of that old Act and he points out that those provisions were quite differant 
m those of the present Act. Kooording to him ill. (d) to s. 50 of the Indian Con- 
tract Act must, after the paming af the Ant of 1698, be taken to have beoome inep. 
propriate, obsolete and incorrect. We do not think that there is any basic difference 
between the two Acts.in ect of the matter under discussion. -It does not appear 
to us that the Act of 1898 rge the right ofthe sender to reclaim the postal article 
to such an extent as to nullify ill. (d) or otherwise to affect the well known general 
principle that a contractual obligation is discharged by the performance of th: engage- 
ment or promise in the manner prescribed or sanctioned by the promisee. 


Applying the above principles to the facta found by the Tribunal the posi- 
tion appears to be this. The engagement of the Government was to make 
payment by cheques. The cheques were drawn in Delhi and received by 
the agseasee in Aundh by post. According to the course of business ue 
in general to which, as part of surrounding circumstances, attention has to 
paid under the authorities cited above, the parties must have intended that the 
cheques should be sent by which is the usual and normal agency for trans- 
mission of such article and according to the Tribungl’s findings they were in 
fact received by the assesses by. post. Apart from the implication of an agrpament 
arising from such business usage the asseasee apre gueta the Government 
to “remit” the amounts of the billa by cheques. , on the authorities cited above, 
clearly amounted in effect to an. express request by the asseasee to send the cheques 
by post. The Government did act acoordng to such request and posted the cheques 


1 [1937] Bom. 163, s. 0. 38 Bom. L. R. 1293, 
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in Delhi. It can scarcely be suggested with any semblance of reasonable plausibility 
that cheques drawn in Delhi and actually received by in Aundh would in the 
normal course of business be posted in some place outside British India, This posting 
in Delhi, in law, amounted to payment in Delhi. In this view of the matter the 
referred question should, with respect, have been answered by the High Oourt in 
the affirmative. We, therefore, allow the appeal and answer the question accordingly. 
In view of the fact that the appellant has failed in themain argument but has sucoeed- 
ed on a new one we think no order should be made as to costs except that each party 
should bear and pay his or ita own costs before us as well as before the High Court. 


Appeal allowed. 
Agent for appellant: R. H. Dkebar for G. H. Rajadhyaksha. 





Present: Ths How'bls Mr. Mehr Ohand Mahajan, Ohief Justico, Mr. Justice Mubherjoa, 
_ Mr. Justico Boss, Mr. Justios Bhagwati, and Mr. Justico Venbatarama Ayyar. 


` TOLARAM RELUMAL v. THE STATE OF BOMBAY.* 


Bombay Renis, Hotel and Lodging House Rates Control Aos (Bom. LVII of 1947), Soo.-183—Payment 
of premium or pugree—Premisses under consiruction—Lease not axecuied—Bombay Lond 
Requisition Act (Bom. XXXIII of 1947}—Controller of Acoommodation—Scope af s. 18 
—"In respect of”, interpretation of—Rimeoutory contract not touched by the section-Penal statutes 
‘Construction, 

The accused, ths landlord of a house under construction, received from his prospective 
tenants a sum of money by way of premium or pugree under an oral agreement to lease 
certain rooms when campleted. When, however, the building was ready, the Controller 
of Accommodation, acting under the Bombay Land Requisition, Act, 1048, as amended, 
requisitioned the rooms in question, and the landlord got no opportunity of giving effect to 

_ the executory contract entered into by him. On a prosecution of the scoused, under s. 18(7) 
of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, for having received 
@ premium in respect of the grant of a lease :— 

Held, (1) thas the oral agreement made between the parties did not constitute a lease, bub 
that it amounted to an agreament to grant a loase in future ; 

‘ (2) that the language ofs. 18(1) “in respect of the grant, renewal or continuance of à lease” 
envisaged the existence of a lease and the payment of amount in respect of that lease or 
with reference to that lease ; 

(8) that the section had no application to the contract in question, which was 

Giving the words "in respect of” their widest meaning in the context of s. 18(1) of the 
Bombay Rents, Hotel and Lodging House Rates Control Act, vis. “relating to” or “with 
reference to” it is plain thet this relationship must be predicated of the grant, removal or 
continuation of a lease, and unless a lease comes into existance simultansously or near about 
the time that the money is received, ib cannot be sald that the receipt was “in respect of” 
the grant of a lease. Tho relationship of landlord and tenant does not come into existence 
till a lease comes into existence, in other words, there is no relationship of landlord and 
tenant until there is a demise of property which is capable of being taken possession of. ~ 

Section 18 does not make the intention punishable ; 1s makes an act punishable which act 

is related to the existence of a lease. It does not make receipt of money on an exscutory 
contract punishable, on the other hand it only makes receipt of money on the grant, renewal 
or continuance of the lease of any premises punishable. Unless the lease comes into existence 
no offence oan be said to have been committed by any person receiving the money. 
- Ibis a well-settled rule of construction of penal statutes that if two possible and reasonable 
constructions can be pat upon & penal provision, she Court must lean towards that construc- 
tion which exempta the subjéot from penalty rather than the one which imposes penalty. 
Itia not competent to the Court to stretch the meaning of an expression used by the Logis- 
‘lature in order to carry out.the Intention of the Legislature. 

Arraat from the decision reported at 46 Bombay’ Law ses 866, where the 

facts of the case are set dut. ` -- 


*Decided, May 13, 1954. Criminal Appeal No. 18 of 1953. 
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B. H. Inla and Rajinder Narain, for the appellant. 
- Porus A. Mehta, for the respondent. 

Mune Cumann Manasan C. J. The appellanta were charged under s. 18(1) of the 
Bombay Rent Restriction Act, 1947, for receiving from Shankar Das Gupta through 
Mathra Das, accused No. 3, on November 28, 1950, a sum of Re. 2,400 as premium 
or pugree in respect of the grant of lease of Block No. 15 in a building under construc- 
tion. The Magistrate found the appellants guilty of the charge and sentenced each 
of them to two months’ rigorous imprisonment and a fine of Rs. 1,200. Mathra Das 
was convicted and sentenced to one day’s simple imprisonment and a fine of Rs. 100. 
The fourth accused Roshanlal Kanjilal was acquitted. Mathra Das preferred no 
appeal against his conviction and sentence. appellanta an appeal 
to the High Court against their conviction. This was heard by Gajendragadkar and 
Ohsinani JJ. on October 8, 1952. It was contended, inter alia, that even if it were’ 
held that the a ta had acoepted the sum of Ra. 2,400, they could not be said to 
have commi an offence under s. 18(1) of the Act inasmuch as the amount could 
not in law be held to be a premium in respect of the grant of a lease. On this point 
the E P EE oe ah (55 Bom. L. R. 373) : , 

. In the present case the work [regarding the building] which still remained to be dane 
was £0 ; important that both the: parties agreed thad the complainant should get into possession 
after the said work was completed. In such a case unless the building is completed the tenant 
has no right which can be enforced in a Court of law. If the landlord finds it impoasible for any 
reason to complete the building, what is the right which an intending tenant oan enforce against 
him? Therefore, in our opinion, there is considerable force in the contention urged by Mr. Lalla 
that in the present case even if it be held that the accused had received Rs. 2,400 in the circum- 
stances to which I have already referred, that would not bring them within the mischief ofs. 18(1), 
because there has been no grant of a lease at all. There is only an agreement that the landlord 
would lease to the complainant a particular flab after the building has been fully and properly 
completed. It doos appear thas s. 18(Z) does not bring within its mischief executory agreements 
of this kind.” 

* A oon view had been expressed in Mahadeo Shridhar Chandankar v. The Stats! 
by another bench of the High Court on the construction. of-s. 18(1). The matter 
was, therefore, referred to the full bench. The question framed for the consideration 
of the full bench was in these terms :— 


“If as owners of an incomplete building the appellants accepted Rs. 2,400 from the oom- 
Plainant in respect of an agreement between them that appellants were bound to give and the 
complainant was entitled to take possession of flat No. 15 in the said building as soon as the said 
building was completed on the agreed rent of Rs. 75 per month, did the acceptance of Ra. 2,400 
by the appellants fall within the mischief of s. 18 of Bombay Act LVI of 19477" 

This question, if answered in the negative by the fall bench, would have concluded 
the case. 


The full bench answered the question referred in the affirmative. It held that the 
oral agreement did not constitute a lease but it amounted to an agreement to grant 
a lease in future, ‘and that the receipt of consideration for an executory agreement 
was within the mischief of a. 18(1) of the Act. The full bench expressed its opi- 
nion in these terms (ibid, p. 374) : 


“what the Legislature has penalised is the receipt of a premium by the landlord and the 
Legislature has also required a nexus between the receipt by the landlord of a premium and the 
grant of a lease of any premises. Therefore, a receipt alone by a landlord would not constitute 
an offence, but that receipt must be connected with the grant of the lease of any premises. Unless 
that connection is established, no offence would be committed. The contention of Mr. Lulla 
on behalf of the accused is thab the receipt of the premium must be simultaneous with the grant 
of the lease. If the lease comes into existance at a future date, then the receipt of a premium 
‘according to him is not ‘in respect of the grant of a lease. Therefore the key words according 
to usin this section are ‘in respect of”. Itis relevant to observe that the Legislature has advisedly 
not used the expression “for”? or or “in consideration’ of" or “as a condition of” the grant of a lease. 


1: (1980) Oriminal Revision Application Chainani JJ, on January 25, 1960 (U. 
No. 1178 of 1949, desided by Ba and i 
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Ib has used an expression which haa the widest connotation and the expression used is "in respect 
of.” “In respect of” means in its plain meaning “‘oonnested with or attribujable to”, and thore- 
fore it is not necessary that shore must be a simultansous receipt by the landlord with the grant 
of the lease. So long as some connection is established between the grant of the lease and the 
receipt of the premium by the landlord, the provisions of the section would be satisfied. In our 
opinion it is impossible to contend that in the present case there was no connection whatever 
between tho landlord receiving the premium and his granting the lease of the premises. It is 
true that when he received the premium he did not grant a lease. It is true that all that he did 
when he received the premium was to enter into a contract with his tenant to grant 4 lease in 
future. But the object of the landlord in receiving the premium and the object of the tenant in 
paymg the premium was undoubtedly on the part of the landlord the letting of the premises 
and on the part of the.tenant the securing of the premises. Therefore the object of both the 
landlord and the tenant was the grant of the lease of the premises concerned and that object was 
„achieved partly and to start with by an oral agreement being arrived at between the landlord 
and the tenant with regard to thé granting of this lease, the lease being oampleted when delivery 
Of possession of the premises would be given. Therefore, in our opinion, on the facta of this 
case it is not ‘possible to contend that the payment or the premipm received by the landlord was 
unconnected with the grant of a lease of any premises. The fact that no grant was made at the 
tims when the premium was received, tho fact that there was merely an agreement to grant a lease, 
the fac’ that the lease would come into existance only at a future date, are irrelevant facts so 
long as the connection between the receiving of the premium and the granting of the lease is 
established.” - 2 
‘ On return from the full bench, the division bench considered the other contentions 
raised on behalf of the appellants and held that there were no merits in any one of 
Aipa ponita, ana in (be rant eer ee Tt was certified that the 
case involved a substantial question of law and was a fit one forappeal to this Oourt. 
This appeal is before us on that certificate. i : 
_ The pri gor pepe D arr heen a is whether the answer given by 
th fall bena to the question referred to it is right, and whether receipt of a sum of 
money by a person who enters into an exeoutory contract to grant a lease ofa building 
under construction falls within the mischief of s. 18(Z) of the Aot } 

Section 18(1) provides :. 

“If any landlord either himself or through any person acting or purporting to act on his 
behalf...receives any fins, premium or other like sum or deposit or any consideration, other 
than the standard rent...in respect of the grant, renewal or continuance of a lease of any 
premises...such landlord or person ahall...be punished...” 
in the manner indicated by the section. Under the section the money must. be 
received by the landlord in respect of the grant of a lease. The section refers to the 
“grant, renewal or continuance of a lease.” Prima facie, it would not cover an 
execitory agreement to’ grant a lease. The words “renewal or continuance of a 
leaae” clearly suggest that tbere must be a renewal or continusnes of a subsisting 
lease. In the context, grant of tenancy means the grant of new or initial tenancy ; 
renewal of tenancy means the grant of tenancy after its termination ; and continuance 
seems to contemplate continuance of a tenancy which is existing. Whether or not 
an eJ ry agreement for grant of a lease comes within the ambit of the section 
by reason of the use of the words “in respect of” would be examined hereinafter. 
Before doing so it may be stated that an instrument is ueually construed as a lease 
if it oontains words of present demise. It is construed as an executory agreement, 
notwithstanding that it contains words of present demise, where certain things have 
to be done by the lessor before the lease is granted, such as the completion or repair 
or improvement of the premises, or by the lessee, such as the obtaining of sureties. 
(vide Halsbury’s Laws of England, second edn., Vol. XX, pp. 3739). “On the facta of 
this case, therefore, the full bench very rightly held that the oral agreement mad» 
between the parties did not constitute a lease but it amounted to an agreement tó 
grant a lease in future. ee i E 
. . It may further be pointed out that, in faot, in this case the lease pever came into 
existence. Moreover, in view of the provisions contained in the Bombay Land 

‘uinition Act XX XIII of 1948 as amended, the appellanta could not let out the 
pbuilding even after its completion unleas on & proper notice being given the Controller 


rd 


1954.], TOLARAM RELUMAL D. STATH OF BOMBAY (8.C.}-Mahajan O. J. 1209 


of Accommodation did not exercise his powers under that Act. It so happened that 
as soon as the building was completed the Controller of Acoommodation requisitioned. 
it, and thus no occasion arose for giving effect to the executory contract. 

The question that needs our determination in such a situation is whether s. 18(7) 
makes punishable receipt of money at a moment of time when the lease had not 
come into existence, and when there was a possibility that the contemplated lease 
eave never come into existence. Jt may be here o that the provisions of 
8. 18(7) are penal in nature, and jt is a well settled rule of construction of penal statutes 
that two possible and reasonable constructions gan be put upon a penal provision, 
the Court must lean towards that construction which exempta the pabi otn pane penalty 
rather than the one which imposes penalty. It is not competent to the Court to 
stretch the meaning of an expression used by the Legislature in order to carry out 
the intention of the Legislature. As pointed out by Lord Macmillan in London | 
and North Eastern Ry. Oo. v. Berrvman, | 

“Where penalties for infringement are imposed it is not legitimate to stretch the language 
of a rule, however beneficient its intention, beyoud the fair and ordinary meaning of its 
language”. 

The High Court took the view that without stretohing the language of s. 18(1) 
beyond ita fair and ordinary meaning, the very comprehensive ion “‘in respect 
of” used by the Legislature could lead to only one conclusion, that the Legislature 
wanted the penal consequences of s. 18(7) to a any nexus between the 
by a landlord of a premium and pate are. Wa peeg In our judgment, the High 
Court laid undue emphasis on the words “‘in respect of” in the context of the section. 
Giving the words “in respect of” their widest meaning, viz. ‘relating to’ or ‘with 
reference to’, it is plain that this relationship must be predicated of the grant, renewal 
or continuance a lease, and unless a lease comes into existence simultaneously 
or near about the time that the money is received, it cannot be aaid that the ma 

was “in respect of” the grant of a lease. The relationship of landlord and tenant 
docatot ome Iio oris lenca Hila Isane eiiran Into Sapien in other words, there 
is no relationship of landlord and tenant until there is a damise of the property which is 
capable of being taken possession of. If the Legislature intended to make receipts 
of money on-executory agreementa punishable, . the section- would have read as 
follows: “receives any fine, premium or other like sum or deposit or any considera- 


tion other than the standard rent in of the lease or an agreement of lease of 
the premises, such landlord or person be punished” in the manner indicated 
in the section. The section does not make the mtention ble; it makes an 


act punishable which act is related to the existence of a ease. It does not make 
receipt of money on an executory contract punishable ; on the other hand it only 
makes receipt of money.on the grant, renewal or continuance of the lease of any 
premises punishable and unless the lease comes into existence, no offence can be said 
to have been committed by the person receiving the money. It is difficult to hold 
that any relationship of landlord and tenant comes into existence on the execution 
of an sapna executory in nature or that the expression “premium” can be 
appositely used in connection with the receipt of mongy on the occasion of the 
execution of such an agreement. It may well be that if a lease actually comes 
into existence, then any t of money which has a nexus with that lease may fall 
within the mischief of 8. 18(Z), but it is unnecessary to express any final opinion on 
the question as in the present case admittedly no lease ever came into existence and 
the relationship of the landlord.and tenant was never created between the 

The landlord never became entitled to receive the rent from the tenant and the tenant 
never became liable to pay the rent. P E teeth E 

frorh the landlord to the tenant. On its plain, natural grammaticm 

of the section does not warrant the construction placed upon it by the Se fll ben bench merely 
-by laying emphasis on the words “in respect of”. In our ion the language of 
the section “‘in respect of the grant, renewal or continuance, oa lease’’ envisages the 
existence of a laso and the payment of an dmount'in respect of that lease‘or with 
reference’to that lease. Without the existence of & lease there can be no reference 
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to it. If the Legislature intended to punish persons receiving pugree on merely 
executory contracts it should have made ite intention clear by use of clear and 
unambiguous language. l - 

The construction we are placing on the section is borne out by the circumstance 
that it occurs in Part IL of the Act. Section 6 of this Part provides that “in areas 
specified in Schedule I, this Part shall apply to pemisea leż for residence, education, 
business, trade or storage.” This Part relates to premises let, in other words, 
premises demised or given on lease and not to premises that are promised to be given. 
on lease and of which the lease may or may not come into being. The definition of 
the expression “landlord” also suggests the same construction: 

“ ‘Landlord’ as defined in s. 5 of the Act means “any person who is for the time being, receiving, 
or entitled to receive, rand in respect of any premises whether on his own account or on account, 
. or on behalf, or for the benefit, of any other person, or as a trustee, guardian or receiver for any 
other person or who would so receive the rent or be entitled to receive the rent if the premises 
were let to a tenant...” 


It is obvious that on the basis of an executory ps Seater the appellants would not 
be entitled to receive any rent. They would only be entitled to receive rent after 
the lease is executed and actual demise of the premises or their transfer is made in 
favour of the complainant. The definition of the expression “tenant” also suggests 
the same construction. 

Mr. Mehta for the State, besides supporting the emphasis placed by the High Court 
on the words “in respect of”, scutanded Mhar hai construction could be suppo 
in view of the provisions of sub-s. (3) of s. 18 which is in these terms : a 

“*18.(3)—-Nothing in this section shall apply to any payment made under any agreement 
entered into before the first day of September 1940 or to any payment made by any person to a 
landlord by way of a loan, for the purpose of financing the erection of the whale or part of a 
residential building or « residential section of a buildingon the land held by him as an owner, 
a leasee or in any other capacity, entitling him to buildon such land, under an agreement which 
shall be in writing and shell, notwithstanding anything.contained in the Indian Registration 
Act, 1908, be registered. Such agreament shall inter alia include’ the following conditions, 
namely, - . . 

(1) that the landlord is to leb to such person the whole or part of the building when oom- 
pleted far the use of such person ar any member of his family...” 
Tt was suggested that but for this exception the executory agreement would be 
included within the mischief of s. 18(7). and that unless such agreementa were within 
the mischief of the section, there would have been no point inexempting them from 
ita provisions. In our view, this contention is not sound. In the first place, the 
exception was added to the sonon Dy Act XLII of 1951 subsequent to the agreement 
in question, and for the purposes of this case s. 18(Z) should ordinarily be read as 
it stood in the Act, at the time the offence is alleged to have been.committed. Be 
that as it may, it appears that sub-s. (3) was added to the section by reason of the 
fact that some Courts construed s. 18(7) in the manner in which it has been construed 
by the fall bench in this case, and the Legislature by-enacting ol. (3) made it olear 
that ta of the nature indicated in the sub-section were never intended to 
be inckuded therein. In our opinion, the language of that section is not of much 
ascistanoe in construing the main provisions of s. 18(1). - 

The result, therefore, is that in our view the receipt of money by the appellants 


from the complainant at the time of the oral executory agreement of lease was not - 


made le under s. 18(1) of the Act and is outside ita mischief, and the Presi- 
dency istrate was in error in convicting the appellants and the High Court was 
also in error in upholding their conviction. We socordingly allow this appeal, set 
aside the conviction of the appellants and order that they be acquitted. i 


Appeal allowed. 


Agent for-respondent : R. H. Dhebar. 
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Present: Tha Hon'ble Mr. Mehr Chand Mahajan, Ohisf Justice, Mr. Justios Das, Mr. Justice 
Ghulam Hasan, Mr. Justice Bhagwatt, and Mr. Justos Jagannadhadas. 


THE STATE OF BOMBAY v. BOMBAY EDUCATION SOCIETY.* 


Constitution of India, arts. 29, 15, 80, 337—Anglo-Indion Schoole—Moedtum of instruotion in 
lish—Order issusd by State prohibiting admission into such schools of students not belonging 
a BAE community or citizens of non-Astatio descent speaking Hnglish—Validity of 
—‘Namely,” interpretation of—Articles 29(2) and 15 compared gnd contrasted. 
ə Government of Bombay, in its Education Department, issued an order requiring all 
ary and secondary schools within the State teaching through the medium of English 
to admit in future “any pupil other than a pupil belonging to a section of citizens the 
age of which is English, namely Anglo-Indians and citizens of non-Asiatio descent.” 
p validity of the order having been called into question by students not belonging to Anglo- 
ian community or being of Asiatio descent, as also by an Anglo-Indian school teaching ° 
bugh the medam of English, viz. Barnes High School at Deolali :— 
eld, (1) that the word “namely” ordinarily ımported enumeration of what was oom- 
ed in the preceding clause, in other words it ordinarily served the purpose of equating 
followed with the clause described before, and that therefore the order in question 
oted admission only to Anglo-Indians and citizens of non-Asiatic descent whose language 
























Bhola Prasad v. Ths King-Hmperor', distinguished-; 

that on the assumption that under the impugned order « section of citizens other than 
Indians and ottisens of non-Asiatic. descent whose language was English, might also 
dmission, even then citizens whose language was not Engish were debarred by the 
from admission to a school where English was used as a medium of instruction in all 
asses, and the order contravened the provisions of art. 29(2).of the Constitution ; 
that whatever the laudable object of the impugned order, it did not obviate the prohi- 
of art. 29 (2), because the effect of the arder involved an infringement of the funda- 
wl right, and that effect was brought about by denying admission only on the ground 
aro ° f 


jab Province v. Douwlat Singh? and The State of Madras v. Srimatht Champakam Doratra- 


Yi Abdul Asis v. Stats,‘ Anjali v. Stats of West Bengal, The Stats of Bombay v. Narasu 
Appa Drinivasa, A syor Y: Saraswathi Amma, and Dattatraya v. State of Bombay’, 


(4)! testing the validity of the order from the point of view of the Anglo-Indian 
comm bnity, inasmuch as a minority like it which was based inter alia on religion and 
langui ke, had the fundamental right to conserve the language, script and culture under 
art. 3 \(1) and had the right to establish and administer educational stitutions of thelr 
art. 80(1) there was implicit in such fundamental right, the right to impert 
ion in their own institutions to the children of their own community in their own 
: and that, therefore, the police power of the State to determines the medium of 
| must yield to the fundamental right to the extent it was necessary to give effect 
could not be permitted to run counter to it: 

j Ottawa Separata Sohools Trustees v. Maokell’, referred to; 

CE bin any view the impugned order prevented Angio Tadias sghools toed) porba 

ing the aon etitotianak obligahin tada ah: 387 and exposed them to the risk of losing the 


(6) t Teco, the order in question was unsustainable. 

There is no reason to limit art. 20(%) to oitizens belonging to a minority group other 
than th, section or the minorities referred to in art. 29(1) or art. 80(1), for the oltizens, 
who do not belong to any minority group, may quite conceivably need this protection just 
as much as the citixens of such other minority groups. 


“Decided, May 36, 1954. Oivil Appeals 5 [1952] A. I. R. Oal. 825 
Nos. 64, 65 and 60 of 1054. 6 liasa] A.L. R. 
1 [13] F. 0. R. 17, 25. s. 0. 58 Bom. L. R. 779- 
2 oss} Re 73 I. A. 59, 7 TE R. Mad. 193 
~N .0. en Bom L. R. 443. 8 [1953] A. I. R. Bom. 811, 
8 tiedi} 8 O. R. 525. 8. C. 55 Bom. L. R, 828, 
4 Biona . I. R. Bom. 470, 9 [1917] A. O. 63. 
o. 58 Bom. J,. R. 736 ' 
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The language of art. 29(2) is wide and unqualified and may well cover all citiséns whether 
they belong to the majority or the minority group. Articole 15 protects all citizens against 
the State whereas the protection of art. 20(%) extends against the State or anybody who 
denies the right conferred by it. ‘Further art. 15 protects all citizens against discrimination 
generally, but art. 29(%) protects against a particular species of wrong, namely, denial of 

.; admission into educational instivatians of the specified kind. Again art. 15 is quite general 
, a and wide in iss terms and. applies to all citizens, whether they belong to the majority or 
‘minority groups and gives protection to all tho oitixons against discrimination by the Btate 
_ on certain specific grounds. Article 29(2) confers a special right on citizens for admission 
into edushélonal institutioni susiniained or aided by tha Bisto. To limit this right only 
_ to citizens belonging to minority groups will be to provide a double protection for such oiti- 
zons and +o hold that citizens of the majority group have no special educational rights in 
" the nature of @ right to be admitted into an educational institution for tho maintenance of 
which they make contribution by way of taxes. Thore is no cogent reason for such disorimi- 
‘nation. If the fact that-the institution is maintained or aided out of State funds is the 
basis of this guaranteed right, then all citizens, irrespective of whether they belang to the 

` majority or minority groups, are alike entitled to the protection of this fundamental right. 


Appaat from the decision of the Bombay High Court reported at 56 Bombay Law 
Reporter 648, where the facts of the case are set forth at length. : 


M.O. Setalvad, Attorney-General for India, and O. K. Daphtary, Solicitor-General 
for India, with G. N. Josh, M. M. Desai, Porus A. Mehta and P. G. Gokhale, for 
the appellant, in all the appeals. 

-N. A. Palkhivala, J. B. Dadachanji, J. K. Munshi and Rajinder Narian, for. 
respondenta Nos. 1 and 2 in C. A. No. 64. 

Frank Anthony, J. B. Dadachanji, J. K. Munshi and Rajinder Narian, for 

ndent No. 3.- 

'N. A. Palkhivala, J. B. Dadachanji, J. K. eee ere a 
respondent No. 1 in C. A. No. 65. 

Frank Anthony and Rajinder Narain for respondent No. 2. 

- N. A. Palkhivala, Frank Anthony, J. B. Dadachanji, J. K. Munshi and Rajinder 
Narain for respondent No. 1 in O. A. No. 66. 

' Frank pone J. B. Dassen J. K. Munshi and Rajinder Narain for 
respondent No. 2 


Das J. These three a , filed by the State of Bombay, with a. certificate 
granted by the Bombay Court, are directed against the judgment and order 
pronounced by that High Court on February 15, 1954, on three civil applications 
under art. 226. By that judgment and order the High Court held that the circular 
order No. SSN 2054 (a) issued by the State of Bombay, Education Department, on 
‘January 6, 1954, was bad in that it contravened the provisions of art. 20(2) and art. 
337, and directed the issue of a writ prohibiting the Btato from enforcing the order 

: the authorities of Barnes High Schou] established and run by the Education 
Society of Bombay (hereinafter referred as the Society). 

The Society, which is respondent No. 1 in appeal No. 64 of 1954, is a joint stock 
company incorporated under the Indian Companies Act, 1913. The other two 
respondents in that appeal—Ven’ble Archdeacon A. 8. H. Johnson and Mrs. Glyne 
Howell are members and directors of the Society. The Ven’ble Archdeacon A. 8. H. 
Johnson is also the Secretary of the Society. Both of them are cilizens of India and 
are members of the Anglo-Indian community. The mother tongue of these ree- 
pondents as of other members of the Anglo-Indian community is English. 

In the State of Bombay there are in all 1403 Secondary Schools. 1285 of these 
Schools impart education through the medium of some language other than English. 
The remaining 118 Schools have adopted English as the-medium of instruction. 
Thirty out of these 118 Schools are Anglo-Indian iliao. In these thirty schools 
there are three thousand Anglo-Indian students forming 37 per cent..of the total 
number of students receiving instruction in those Anglo-Indian Sclols. The rest 
63 cent.‘consist of non-Anglo-Indian students. . 

furtherance of ita object the Society in 1925 established and since then has 
been conducting and running a school known as‘Barnes High School at Deolali in 


wat 
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Nasik District in the State of Bombay. The School is a recognized Anglo-Indian 
School having Primary, Secondary and High School classes. The School receives 
considerable aid from the State. The total number of students in the School in 
December 1953 was 415, out of which 212 were Anglo-Indians and the remaining 
203 belonged to other Indian communities. In all the classes in the said School 
English is used as the medium of instruction and has been so used since the inception 
of the School. The entire staff of the School consists of 17 teachers who, with the 
exception of one, are trained and qualified to teach-only in English, the exception 
Mine ina teacher who teaches Hindi which is the second language taught in that 
00 ; i 


On December 16, 1953, the Inspector of Anglo-Indian Schools, Bombay State, and 
Educational Inspector, Greater Bombay, sent a circular letter to the Headmaster 
of Barnes High School intimating that the Government had under consideration the. 
issue of orders regulating admissions to schools in which the medium of instruction 
was English. The orders under consideration were stated to be on the following lines, 
namely, (1) that from the next School year admissions to English medium School 
should only be confined to children belonging to the Anglo-Indian’ and European 
communities, and (2) that those pupils who, prior to the issue of the orders, were 
studying in recognized Primary or ndary English medium schools, could oon- 
tinue to do so. The letter in conclusion advised the Headmaster not to make any 
admission for the academic year begining from January 1954 of pupils other than 
Anglo-Indians or’ Europeans pending farther orders whioh, it was said, would issue 
shortly. . 

The contemplated order came on January 6, 1954, in the shape of circular No. 
SSN 2054 (a) headed “Admissions to Schools teaching through the medium of 
English”. In paragraphs 1, 2 and 3of this circular reference was made to the deve- 
lopment of the policy of the Government regarding the medium of instruction at the 
primary and secondary stages of education. It was pointed out that since 1026-27 
the University of Bombay permitted pupils to answer questions in modern Indian 
languages at the Matriculation examination in all subjects except English and other 
foreign languages and that this had resulted in 1285 out of 1403 schools in the State 
ceasing to use English as the medium of instruction. It was then stated that in 1948 
instructions were issued to all English teaching schools that admissions to such 
schools should ordinarily be restricted to pupils who did not speak any of the regional 
languages of the State or whose mother tongue was English. It was saidthatin 1951, 
RAC a COE oF ie Donn a general policy had been laid down to the effect that 
admission to such schools should be restricted only to four categories of children 
therein mentioned. Reference was then made to the recomm tions of the Se- 
condary Education Commission that the mother tongue or the regional language 
should general'y be the medium of instruction throughout the secondary school stage, 
subject to the provision for special facilities for linguistic, minorities. In paroarapi 
4 of the circular order it was stated that the Government felt that the stage had then 
been reached for the discontinuance of English as a medium of instruction and that 
the Government had decided that subject to the facilities to be given to linguistio 
minorities all special and interim concessions in respect of admiasion to schools 
(including. Anglo-Indian 8-hools) using English as the medium of instruction, ahould 
thereafter be withdrawn. Then came.the operative part of the order, the relevant 
portion of which is set out below :. 

“8, Government has accordingly decided as follows :—. 

Subject to the exceptions hereinafter provided, no primary or secondary school shall from 
the date of these orders admit to a class where English is used as a medium of instruction any 
pupil other than a pupil belonging to ẹ section of oitizens the language of which is English, namely, 
Anglo-Indians and citizens of non-Asiatio descent.” 2 
There were three exceptions made to this general order in favour of three categories 
of studenta who, prior to the-date of the order, were studying through the medium 
of English. ‘Provision was made for admission of foreign pupils, other than those of 
Asiatio descent, belonging to foreign possessions:in India, to schools using English 
as a medium of instruction or-to‘apy other school of-their choice. Thé concluding 
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paragraph of the order was in the folowing terms :— 

“7. All schools (including Anglo-Indian Schools) using English as a medium of instruction 
should regulate admissions according to this circular. With a view to facilitating the admission 
of pupils who under these orders are not intezided to be educated through the medium of English, 
theee schools are advised to open progressively divisions of Standards using Hindi or an Indian 
language as the medium of instruction..starting from Standard I in 1084.* Government will be 
prepared to consider the payment of additional grant on merits for this purpose.” 

The above order was followed by another circular No. SSN 2084 (b) issued on 
the same date drawing the attention of the heads of all Anglo-Indian schools to 
the circular No. SSN 2054 (a) of the same date, and requesting them to regulate 
thereafter admissions to their schools in accordance with that circular. It was 
stated that the orders in that circular were not intended to affect the total grant 
available for distribution to Anglo-Indian Schools under the Constitution but that 
the Government would be prepared to consider, in consultation with the State Board 
of Anglo-Indian Education, whether in consequence of this order, any change was 
necessary in the existing procedure for the equitable distribution of the total grant 
among individual Anglo-Indian Schools. In conclusion the attention of the Head- 
masters was particularly invited to the concluding sentence of para.. 7 of that 
circular order, and it was pointed out that the grantas contemplated therein were in- 
tended to be in addition to the grants available under art. 337. 


Major Pinto, who is a citizen of . India, belongs to the Indian Ohristian Community. ; 


He claims that his mother tongue, as that of a section of the Indian Christian Commu- 
nity, is English and that his entire family speak and use Engliah at home. Two of 
his sons were then studying in the Barnes High School and were being educated 
through the medium of English. On February 2, 1954, Major Pinto accompanied by 
his daughter Brenda approached the Headmaster of Barnes High School seeking 
admission for her to the said school He was informed by the Headmaster about the 
order issued by the State of Bombay on January 6, 1954, and was told that, in view 
of the said order, the Headmaster was compelled to refuse admission to her sinoe she 
did not belong to the Anglo-Indian community nor was she of non-Asiatio descent, 
although she had all the necessary qualifications for admission to the said school. 

Dr. Mahadeo Eknath Gujar is also a citizen of India and is a member of the Guzrati 
Hindu community. His mother tongue is Guzrati. He desires that his son Gopal 
Mahadeo Gujar should become a medical practitioner and go abroad for higher 
medical studies and qualifications and thought that his son should be educated through 
the medium of Engli He found the Barnes High School, which teaches through 
the medium of ish, as suit ble for theneedsof hisson. Accordingly on February 
1, 1954, Dr. Gujar accompanied by his son approached the Headmaster of Barnes 
High School seeking admission for his son to the said school, but the Headmaster, in 
view of the Government Circular Order, felt bound to turn down such request as the 
boy did not belong to the Anglo-Indian community and was not of non-Asiatio 
descent, although he had dll the necessary qualifications for admission to the school, 
There have been similar other applications for admission which have had to be re- 
jected on similar grounds. a : 7 

Thereupon the Society and Ven’ble Archdeacon A. 8. H. Johnson and Mrs. Glynne 
‘Howell in February, 1954, presented before the High Court of Bombay the special 
civil application No. 259 of 1954 under art. 226 of the Constitution praying for the 
issue of a writ in the nature of ‘mandamus’ restraining the State of Bombay, its 
officers, servants and agents from enforcing the said order and from taking any steps 
or proceedings in enforcement of the same and compelling the ndent to withdraw 
or cancel the said purported order and to allow the petitioner to admit to any standard 
in the said school any children of non-Anglo-Indian citizens or citizens of Asiatio 
descent and to educate them through the medium of English language. Likewise 
Major Pinto and his daughter Brenda and Dr. Gujar and his son Gopal made similar 
applications, being Nos. 288 and 289 of 1954 respectively, praying for similar reliefs. 
The three applications were consolidated on February 11, 1954, and vere heard to- 
gether and were disposed of by the same judgment and order pronounced on Fèb 
15, 1054. The High Court accepted the petitions and made an order as pra 
The State of Bombay has now come up in appeal against the said orders. 
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On the facta of these cases two questions arise namely (1) as to the right of students 
who are not Anglo-Indian or who are of Asiatic descent to be admitted to Barnes 
High School which is a recognized Anglo-Indian School which imparts education 
through the medium of English, and (2) as to the right of the said Barnes High. School 
to admit non-Anglo-Indian students and students of Asiatic descent. The questions; 
thus confined to the particular facts of these cases appear to us to admit of a very 
simple solution, as will be presently explained. 

Re (1): As already indicated Barnes High School is a recognized o-Indian 

School which has all along been imparting education through the medium o 
It receives aid out of State funds. The daughter of Major Pinto and the son of 
Dr. Gujar are citizens of India and they claim admission to Barnes High School in 
exercise of the fundamental right said to have been guranteed to them by art. 
20(2) of the Constitution. The school has declined to admit either of them in view of . 
the circular order of the State of Bombay. The provisions of the circular order, 
issued by the State of Bombay on January 6, 1954, have already heen summarised 
above. The operative portion of the order, set forth in cl. 5 thereof, clearly forbids 
all primary or secondary schools, where English is used as a medium of instruction, 
to admit to any class any pupil other than & p il belonging to a section of citizens, 
the language of which is English, namely Indians and citizens of non-Agiatio 
descent. The learned Attorney-General contends that this clause does not limit 
admission only to Anglo-Indians and citizens of non-Asiatio descent, but its 
admission of belonging to any other section of citizens the language of which 
is English. He points out that one of the meanings of the word “namely” as given 
in Oxford English Dictionary, Vol. VI, p. 16, is “that is to say” and he then refers 
us to the decision of the Federal Court in Bhola Prasad v. The King-Emperor,1 
where it was stated that the words “that is to say” were explanatory or illustrative 
words and not words either ofamplification or limitation. It should, however, be 
remembered that those observations were made in connection with one of the Legis- 
lative heads, namely entry No. 31 of the Provincial Legislative List. The fundamen- 
tal proposition enunciated in The Queen v. Burah? was that Indian Legislatures within 
their own sphere had plenary powers of legislation as large and of the same nature as 
those of Parliament itself. In that view of the matter every entry in the legislative list 
had to be given the widest connotation and it was in that context thet the words 
“that is to say”, relied upon by the learned Attorney-General, were interpreted in 
that way by the Federal Court. To do otherwise would have been to cut down the 

generality of the legislative head itself. The same reason cannot apply to the 
construction of the Government order in the present case for the considerations 
that applied in the case before the Federal Court have no application here. Ordi- 
narily the word “namely” importa enumeration of what is comprised in the peds 
clause. In other words it ordinarily serves the of equating what follows with 
the clause described before. There is good deal of force, therefore, in the argument 
that the order restricts admission only to Anglo-Indians and citizens of non-Asiatio 
descent whose langu is English. This interpretation finds support from the 
decision mentioned in ol. 4 to withdraw all special and interim concessions in respect 
of admissions to schools referred toin ol.4. Facilities to lmguistic minorities provided 
for in the circular order, therefore, may be read as contemplating facilities to be given 
only to the Anglo-Indiana and citizens of non-Aslatic descent. 

Assuming, however, that under the impugned order a section of citizens, other than 
Anglo-Indians and citizens of non-Asiatic:descent, whose language is English, may 
also get admission, even then citizens, whose language is not English, are certainly 
debarred by the order from admission to a school where English is used as a medium 
of instruction in all the classes. Article 20(2) ex facie puts no limitation or qualifloa- 
tion on the expression ‘‘cttizen”. Therefore, the construction sought to be put u 
cl. 5 does not apparently help the learned Attorney-General, for even on that 
construction the order will contravene the provisions of art. 29(2). 

The learned Attorney-General then falls back upon two contentions to avoid the 
applicability of art. 29(2). In the first place he contends that art. 29(2) does not 


1 [1943] F. O. R. 17, 25, f 2 (1878) 8 App. Oas. 859. 
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confer any fandamental right-on all citizens generally but guarantees the rights of 
citizens of minority groups by providing that they must not be denied admission to 
educational institutions maintained by the State or iving aid out of State: funds 
on grounds only of religion, race, caste, language or any of them, and he refers us to 
the marginal note to the article. This is certainly a new contention put forward 
before us for the first time. It doesnot appear to have been specifically taken in the 
affidavits in opposition filed in the High Court and there is no indication in the 
judgment under appeal that it was advanced in this form before the High Court. 
Nor was this point spocifically made a ground of appeal in the petition for leave to 
appeal to this Court. Apart from this, the contention appears to us to be devoid 
of merit. Article 20(1) gives protection to any seotion of the citizens having a distinot 
, script or culture by guranteeing their right to conserve the same. Article 
_ 80(1) secures to all minorities, whether based on religion or language, the right to 
establish and administer educational institutions of thier choice. Now suppose the 
State maintains an educational institution to help conserving the distinct language, 
script or culture ofa section of the citizens or makes grants in aid of an éduca- 
tional institution established by a minority community based on religion or 
language to conserve their distinct language, soript or culture, who can claim 
the protection of art. 29(2) in the matter of admission into any such institution t 
y the citizens of the very section whose language, soript or culture is sought 
to be conserved by the institution or the citizens who belong to the very minority 
group which has established and is administering the institution, do not need any 
protection against themselves and therefore art. 20(2) is not designed for.the pro- 
tection of this section or this minority. Nor do we see any reason to limit art. 29(2) 
to citizens belonging to a minority group other than the section or the minorities 
referred to in art. 29(Z) or art. 30(Z), for the citizens, who do not belong to any 
minority group, may quite conceivably need this protection just as much as the 
citizens of such other minority groups. Ifitis that the citizens of the majority 
group are amply protected by art. 15 and do not require the protection of art. 29(2), 
then there are several obvious answers to that argument. The language of art. 20(2) 
is wide and unqualified and may well cover all citizens whether they belong to the 
majority or minority group. Article 15 protects all citizens inst the State 
‚whereas the protection of art. 29(2) extends against the State or an: y who denies 
the right conferred by it. Further art. 15 protects all citizens against discrimi- 
nation generally but art. 20(2) is a protection against a particular species of wrong 
namely denial of admission intc educational institutions of the specified kd.’ In the 
next place art. 15 is quite general and wide in ita terms and applies to all citizens, 
E they belong to the majority or minority groups, and gives protection to all 
the citizens against discrimination by the State on certain specific grounds. ` Article 
‘20(2) confers a speci right on citizens for admission into educational institutions 
maintained or. aided by the State. To limit this right only to citizens belonging’ to 
minority groups will be to provide a double protection for such citizens and to hold 
„that the citizens of the majority group have no ial educational rights in the 
nature of a right to be admitted into an Soat cual tnstitntion for the maintenance 
of which they make contributions by way of taxes. We see no cogent reason for such 
discrimination. The heading under which arts. 29 and 30 are grouped together— 
namely “Cultural and Educational Rights’’—is quite general and does not in terms 
contemplate such differentiation. If the fact that the institution is maintained or 
‘aided out of State funds is the basis of this guaranteed right then all ol'ijzens, irrespective 
.of whether they belong to the majority or many ups, are alike entitled to the 
protection of this fundamental right. In view of all these considerations the marginal 
“note alone, on which the Attorney-General relies, cannot be read as controlling the 
lain meaning of the e in which art..29(2) has been couched. Indeed in 
he State of Madras v. Srimathi Champakom Dorairajan' this Court has already held 
as follows: f f ; : 
“Tt will be notioed that while clauses (1) protects the language, script oreculture of a section 
of the citizens, clause (2) guarentoos the fundamental right of an individual oltixen.. Tho right 


1 [1081] 8. O. R. 025, 580. 
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to get adurisaion into any educational institution of the.kind mentioned in clause (2) is a right 
whioh an individyal lb lean haxea a oitisan and not aaa merida of any odmmunity or clasa of 
citizens.” 

In our jddomoant this part of the: contention of the learned Attorney-General cannot 
be sustained. 

The second part of the arguments of- the -learned Attorney-General -hinges upon 
the word “only” to be found in art. 20(2). His contention is that the impugned order 
does not deny admission to any citizen on the-ground only of religion, race, caste, 
languagé or any of them.- He maintains with considerable emphasis that it is iocum- 
bent on the State to secure the advancement of Hindi which is ultimately to be.our 
national language and he stresses the desirability of or-even the necessity, generally 
acknowledged by educationists, for imparting education through the medium of the 
pupil’s mother tongue. We have had equally emphatio.rejoinder from - learned | 
counsel appearing for the different respondents. Oharacterising the impugned cir- 
cular as an unwarranted and wanton encroachment on the liberty of the parents and 
guardians to direct the education and upbringing of their children and wards reliance 
has been placed on the following observations of MoReynolda, J. in Pierce v. ii 
g areri Pf Holy Names! :— 

` Jile adantal theory GF bartan o a a a EET E E 
excludes any general power of the state to standardize its children by forcing them to accept 
instruction from public teachers only. The child is nob the mere creature of the state ; those 
who nurture him and direct his destiny have the right, connie? with the high duty, to recognize 
and prepare him for- additional -obligations.” - - - i 
It is also urged that the main, if not tha sole, object of'the Sipser ender’ is to 
discriminate against, and if possible to atifle the language of the’ Anglo-Indian com- 
munity in utter disregard of the constitutional inhibition. It is pointed out that 
to compel the Anglo-Indian Schools to open parallel classes in any Indian language 
will not necessarily facilitate the advancement of the Hindi language for the language 
adopted for such parallel classes may not be Hindi. Further the opening of parallel 
olaaees in the ssme school with an Indian language asthe medium of instruction while 
the pupils in the other classes are taught in will certainly not be. conducive 
to or promo the conservation of the distinct language, script or culture which is 
guaranteed b (I) to the Anglo-Indian community. as a section of-the citizens. 
It is equally aA it is said, to a te why the salutary principle-of imparting 
education through the medium of iis pupil’s mother tongue should-require that 4 
pupil whose mother tongue is not English but is, say, Guxrati, should be debarred 
from getting admission only into an Anglo-Indian- School where the medium of 
instruction is English but not from being admitted into a school where the medium 
of instruction is a regional language, say Konkani, which is not the mother tongue of 
the pupil. The rival arguments thus formulated on both sides involve questions 
of State policy on education: with. which the Court has no concern. The Arnaticaii 
decisions founded on the 14th amendment which refers to due process of law may 
not be quite helpful in interpretation of our art. 29. - We must, therefore, evaluate 
the argument of the learned Attorney-General on purely legal considerations bearing 
on the question of construction of art. 29(2). 

The learned Attorney-General submits that the impugned order doa not deny to 
pupils who are not lo-Indians or citizens of non- matio descent, admission into 

an Anglo-Indian School only on the ground of religion, race, caste, language or any 

of them but on the that such denial will promote the advancement of the 
national language and facilitate the imparting of education through the medium of - 

. the pupils’ saree He relies on a number of decisions of the High Courts, e.g. 

Yusuf Abdul Ariz v. State’, Anjali v. State of West Bengal, The State of Bombay v. 

rhage Appa’, Srinivasa Atyar v. Sarswathi Ammal, and Dattatraya v. 

State of Bombay’. These decisions, it should be noted, were concerned with `dis- 


L (1925) 268 Q.S. 510, 585; 69 L. Ed. 1070, & [1958] A. I. R. Bom. 84. 


8c. 58 Bom: L R. 779. 

2 ` [1981] A. L. R. Bom. 470, - 5 EERE ET 198: “ 
66 69 Bom, Te 188, 6 [1953] A. L. R. Bom. 311, 
3 [1983] A. I. R. Gel. 835 et : 8.0. 55 Bom. L. R. 828. 
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erjmination prohibited by art. 15 which deals with discrimination generally and not 
with denial of admission into educational institutions of certain kinds prohibited by 
art. 20(2). It may also be mentioned that this Court upheld the actual decision in 
the first mentioned Bombay case not on ol. (1) but on ol. (3) of art. 15. Thess 


cases, therefore, have no direct bearing on art. 20(2). The arguments advanced by’ 


the learned Attorney-General overlook the distinction between the object or motive 
underlying the impugned order and the mode and manner adopted therein for 
achieving that object; The object or motive attributed by the learned Attorney- 
General to the impugned order is undoubtedly a laudable one but its validity has to 
be judged by the method of its operation and its effect on the fundamental right 
gu wanted Ey art. 29(2). A similar question of construction arose inthe case of Pun- 
gab Province v. Daulat Singh’. One of the questions in that case was wh>ther the 

vision of the new s8. 13-A of the Punjab Alienation of Land Act was ulira vires the 
Provincial Legislature as contravening sub-s. (/) of s. 298 of the Government 
of India A Ast 188 1935, in that in some cases that section would operate as a prohibition 
on the ground of descent alone. Beaumont, C.J.in his dissenting judgment took the 
view that it was necessary for the Court to consider the soope and object of the Act 


which was im Eta foes Aa pace aa a caste oo eee 


that if the o of the Act was discrimination on one or more of the grounds 
cifled in s. 298, sub-s.(1) then tie Act wia bad. but that ifthe trae basis of the Act 
was something different, the Act was’ not invalidated because one of ita effects might 
be to invoke such discrimination. ` In delivering the Judgment of the Board Lord 
Thankerton at p. 74 rejected this view in the words following :— 
. “Their Lordships are unable to accept this as the correct test. In their view, it is not a 
question of whether the impugned Aot is based only on one or more of the grounds specified in 
s. 298, sub-s. 1, but whether its operation may result in e prohibition only on these grounds. 
The proper test as to whether there is a contravention of the sub-seotion is to ascertain the re- 
action of the impugned Act on the personal right conferred by the sub-section, and, while- the 
scope and object of the Act may be of assistance in determining tho effect of the operation of the 
Act on a proper construction of ite provisions, if the effect of the Aob so determined involves an 
of such personal right, the object of the Act, however laudable, will not obviate the 
prohibition of sub-s. 1.” 
Granting that the object of the impugned order before us was what is olaimed for 
it by the learned Attorney-General, the question still remains as to how that object 
has been sought to be achieved. Obviously that is sought to be done by de 
to all pupils, whose mother tongue is not English, admission into any School 
the medium of instruction is English. Whatever the object, the Keren oan 
and direct cause for the denial is that the mother tongue of the p ane ee ee 
‘Adapting the language of Lord Thankerton, it may be said dint tha laudable ject 
of the impugned order does not obviate the prohibition of art. 20(2) because the 
effect of the order involves an infringement of this fundamental right, and that 
effect is bro t about by denying admission only on the ground of . The 
same principle is implicit in the decision of this Oourt in The State of Madras v. 
Srimathh pakam Dorairajan (supra). There also the object of impugned 
communal G.O. was to advance the interests of educationally backward classes of 
citizens but, that object notwithstanding, this Court struck down the order as un- 
constitutional because the modus oprana to achieve that object was directly based 
only on one of the forbidden groun in the article. In our opinion the- 
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oy 2 ite to the second question as to whether the impugned order Dengi 
any constitutional right of Barnes . High School, the learnėd Attorney-General 
contends that although any section of the citizens having distinct language, script 
or. culture.of its own, has under art. 20(Z) the right to conserve the same and although 


all minorities, whether based on religion or , have, under art. 80(Z), the 


right to establish and administer educational institutions of their choice, neverthe-. 
leas such sections,or minorities cannot question the power of the State te make 


.- 1 (1946) L. R. 73 LA. 59, 3.0. 48 Bom. L. R. 443. 
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reasonable regulations for all schools including a requirement that they should give 
instruction in @ particular language which is as the national lariguage or 
to prescribe æ curriculum for institutions which it supports. Undoubtedly the 
, powers of the State in this behalf cannot be lightly questioned and certainly not in 
so far as their exercise is not inconsistent with or contrary to the fundamental rights 
guaranteed to the citizens. Indeed in the cases of Meyer v. Nebraska! and Bartels 
‘v. Towa? the Supreme Court of the United States definitely held that the State’s 
police power in regard to education could not be permitted tô override the liberty 
protected by the 14th amendment to the Federal Constitution. That is how those 
cases have been understood by writers on- American Constitutional Law. [See 
Cooley’s Constitutione! Limitations, Vol. II, p. 1345 and Willis, p.64.] Thestatutes 
‘impugned in these cases provided: i 
(1) That no person should teach any subject to any person in any language other than the f 


language, and , 

(2) That languages other than English may be taught only after the pupil had passed the 
8th grade. j 
A contravention of those two sections was made punishable. In the first mentioned 
case only the first part of the prohibition was challenged and struck down and in 
the second case both the provisions were declared invalid. The learned Attorney- 
General informed us that in 29 States in U.S.A. legislation. had made compulsory 

: provision for English as the medium of instruction. Those statutes donot a 

to have been tested in Court and the Attorney-General cannot, therefore, devs 
much comfort from the fact that 29 States have by legislation English as 
the medium of instruction. The learned Attorney-General also relies on the case 
of Ottawa Separate Schools Trustees v. Mackel? That case does not help him either, 
because in that case the schools were classified as denominational purely on the 
ground of religion. They were not olaasified according to race or language. ' It 
was contended that the kind of school that the trustees were authorised to provide 
was the school where education was to be given in such language as tho trustees 
thought fit. Their Lordships of the Judicial Committee rejected: this contention 
with the following observations (p. 71) :— s : 

“,.. Their Lordships are unable to agree with this view. The “kind” of school referred to in 
sub-s. 8 of s. 79 is, in their opinion, the grade or character of school, for example, “a girls’ school,” 
“a boys’ school,” or “an infants’ school,” and a “kind” of school, within tho. meaning of that 
sub-section, is not a school where any special language is in common use.” 

Where, however, a minority like the Anglo-Indian community, which is based, 
inter alia, on religion and language, has the fundamental right to conserve-its langu- 
age, script and culture under art. 29(/) and has the right’to establish and administer 

ucational institutions of their choice under art. 30(1), surely then there must be 
implicit in such fundamental right, the right to impart instruction in their own 
institutions to the children of their own community in their own language. To 
hold otherwise will be to deprive art. 29(1) ‘and art. 80(Z) of the greater parte of their 
contents. Such being the fundamental right, the police power of the State to 
determine the medium of instruction must yield to this fundamental right to the 
extent it is necessary to give effect to it and cannot be permitted to run counter 
to it. i 

.We now pass on tothe art. 337 whichisin Part XVI under the heading “Special 
Provisions relating to certain classes.” Articole 337 secures to the Anglo-Indian 
community certain special grants made by the Union and by each State in 
of education. The second paragraph of that article provides for progressive diminu- 
tion of such grant until such special grant ceases at theend of ten years from the oom- 
menoement of the Constitution as mentioned in the first proviso to that article. 
The second proviso runs as follows :— ; r f 

“Provided further that no educational institution shall be entitled to receive any grant 
under this article unless at least forty per oent. of the annual admissions therein are mado 
available to mefnbers of communities other than the Anglo-Indian oornmunity.” 

It is clear, therefore, that the Constitution has imposed upon the educational in- 
1 (1923) 262 U.S. 390 ; 67 Eaw. Ed. 1042. 8 [1917] A. O. 62, 
2 (1928) 262 U.B. 404; 67 Law. Ed. 1047, 


1220 . THE BOMBAY LAW REPORTE. - o (Vou. Lvi. 


„stitution run by the Anglo-Indian community, as a condition of such special grant, 

. ‘the duty that at least 40 per cent. of the annual admissions therein must be made 
‘available to members of communities other than the Anglo-Indian community. 
This is undoubtedly a constitutional obligation. In so far as ol. § of the im- 
-pugned order enjoins that no primary or secondary school shall from the date. of 
this order admit to a class where English is used as the medium of instruction any 

, pupil other than the children of Anglo-Indians or of citizens of non-Asiatic descent, 
it quite clearly prevents the Anglo-Indian schools including Barnes High School 
from performing their constitutional obligations and exposes them to the-risk of 
losing- the special grant. The learned Attorney-General refers to ol. 7 of the im- 
ed order and suggests that the authorities of Anglo-Indian schools may still 

i their constitutional obligations by following the advice given to them in 

. that concluding clause. The proviso to art. 337 does not impose any obligation on 

` the Anglo-Indian community as a condition for receipt of the l grant other 
than that at least 40 per cent. of the annual admissions ahould be made available 
to non-Anglo-Indian pupils. The advice, tendered by the State to the Anglo- 


Indian, schools by cl. 7 of the impugned order, will, if the same be followed,. 


necessarily impose an additional burden on the Anglo-Indian schools to which they 
. are not subjected by the Constitution itself. The covering circular No. SSN 2054 
- (b), which was issued on the same day, throws out the covert hint of- the 
posalbility, in consequence of the impugned order, of some change becoming 
riecessary .in the existing procedure for the equitable distribution of the 
total grant among Anglo-Indian schools, although the impugned order was not 
intended, to affect the total grant available for distribution to Anglo-Indian schools 
_ under the Constitution. If, in the light of the covering circular, oL. 7 is to be treated 
as operative, in the sense that a non-compliance with it will entail loss of the whole 
or part of this grant as a result of the change in the existing procedure for the 
equitable distribution, then it undoubtedly adds to art. 837 of Constitution a 
further condition for the receipt by Anglo-Indian schools of the special grant secured 
to them by that article. On the otherhand if cl. 7 is to be treated merely. as advice, 
which may or may not be accepted or acted upon, then ol. 5 will amount to an 
absolute prohibition against the admission of pupils who are not Anglo-Indians 
or citizens of non-Agiatic descent into Anglo-Indian schools and will com the 
authorities of such schools to commit a breach of their constitutional obligation 
under art. 337 and thereby forfeit their Constitutional right to the special grants. 
In either view of the matter the impugned order cannot but be regarded as un- 
constitutional, In our opinion the second question raised in these appeals must 
- also, in view of art. 387, be answered against the, State. : 
The result of the foregoing discussion is that these appeala must be dismissed an 
we order accordingly. “The State must pay the costs of the respondents. 


( - Present: Mr. Justios Mukherjea, Mr: Justics Das, Mr. Justios Bose, Mr. Justios Ghulam i 


! f : Aipa Hasan, and Mr. Justices Jagannadhadas. . 
; IN THE MATTER OF ‘Q’* 
n Advooate—Professtonal mésconduct—Disoiplinary aotion—-Payment of fees—Stipulation for share 
in result of litigation—Rule of champerty and maintenance— Whsther rule applies in India, 
__ A legal practitioner is bound to conduct himself in a manner befitting the high and honour- 
‘able profession to whoso privileges he has so long been admitted; and if he departs from the 
high standards which that profession has set for iteelf and demands of him in professional 
- "' matters, he is Hable to disciplinary action. sees 
“ Ibis professional misconduct for a legal practitioner to stipulate with his allent to obtain 
a share in the successful result of litigation, in payment of his-fees. . aaa 
“  Nasthoo Lall v. Budree Perehad, Shivram Hari v. Arjun’, and-Parshram Vaman v. Ht 
©.. Pah, doubted. ' ; k : 
The rigid English rules of champerty and maintenance do not apply in"Tndie. : .. 
*' Decided, Moy 27, 1954. In ita Original 2 (1881)1.L.R.5 Bom. 258. ` `° 
(Disciplinary) Jurisdiction. 3 (1884) I.L.R. 8 Bom. 413. 
1 (1868) 1N.W.P.HORL 
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Tas was an application under O. IV, r. 80, of the Supreme Court Rules, by the 
applicant who was a member of the pare bar. 


‘@ in person. 


M. C. Setalvad, Attorney-General for India, with G. N. Joshi and P. G. Gokhale, 
for the Hon’ble Chief Justice and other Hon’ble Judges of the Bombay High Court. 


Bosz J. This matter arises out of a summons issued to Mr. Gs a senior advocate 
of this Court, under O. IV, r. 30, of the Supreme Court Rules, to show cause why 
disciplinary action should not be taken against him. 

Mr. Q. was called to the bar in England and was later enrolled as, an advocate 
.of the Bombay High Court. He is also an advocste of this Court. On December 
20, 1952, he entered into an agreement with a client whereby the client undertook , 
to pay him 50 per oent. of any recoveries he might make in the legal proceedings in 
respect of which he was engaged. On this being reported to the High Court the 
.matter was referred to the Bombay Bar Council and was investigated by three of 
ita members under a. 11 (1) of the Bar Councils Act. They recorded their opinion 
that this amounted to professional misconduct. The High Court agreed and sus- 
pended Mr. G. from practice as an advocate of the Bombay High Court for six months. 
The learned Judges considered that they had no pid to affect his position a8 an 
advocate of this Court, so directed that a copy of their judgment be submitted to 
this Court to enable this Court to take such action on it as it thought fit. Aoting 
on this report this Court issued notice to the petitioner under O. IV, r. 80, to show 
cause why disciplinary action should not be taken against him. About the same 
time Mr. Q. filed a petition for a writ under art. 32 of the Constitution. We are 

confining ourselves in this order to the matter raised in the summons. f 

There is no dispute about the facts. They are set out in Mr. G’s petition under 
art. 32 and are as follows :— 

On July 23, 1951, Mr. G’s client is said to have entered into an agreement- with 
the Baroda Theatres, Ltd., for work on a picture which they intended to produce. 
The remuneration agreed on was Rs. 15,000. Of this.Rsa. 3,000 was paid. at once 
and the balance, Ra. 12,000, was to be paid on the completion of the picture. It 
is said that at the date of the dispute the Baroda Theatres admitted that Rs. 9,400 
was due, but as they did not pay up, the client consulted Mr. G. about the best 
way to recover his money and wanted to know what the expenses and fees would 
be. After examining the matter in detail and talking it over with his olient, Mr. G. 
advised: him that two courses were open to him. 

First, there was a civil suit. He said the cost of this would be about Rs. 800 

. for court-fees and expenses and about Rs. 1,250 for fees. The other alternative 
was winding up proceedings. The client was told that in these the court-fees would 
_be lower but Mr. G’s fees would have to be higher as winding up proceedings are 
usually protracted. 

The client preferred the latter eourse but said that he could not pay more than 
Rs. 200 towards the expenses and as regards the fees he said he was too poor to pay 
and so made a proposal which he reduced to writing. It is embodied in the following 
Totter dated Decscubar £0; 1952, addressed to Mr. G: 

“I hereby engage you with regard to my olaim against the Baroda Theatres Ltd., for a sum 
of Re. 9,400 (balance due to me). 
Out of the recoveries you may take 50% of tha amount Tesovered. I will by Wednesday 
. deposit Ra. 200 in your account or give personally towards expenses.” 
. M. G said that he was unwilling to work on these terms, but when he was pressed 
to do so and when he realised that unless he agreed the client would probably lose 


a just claim, he reluctantly agreed. ' 
Rupees 200 was thereupon paid towards. _and Mr. @ at onoe entered 
‘ Into correspondence with the solicitors of the Theatres, Ltd. A winding 


| up petition was drawn up and declared but was not filed because the matter was 
‘ compromised at that stago. The Baroda Theatres undertook to pay Mr. @’s olient 
. Bs, 6,400 in full satisfaction of his claim. 

The client then paid Mr. G a further Rs. 800. (Ho had already paid Re. 200, 


T222 THE BOWBAY LAW NHPORTER. {vob. Vi. 


part of which was spent for expenses). Mr. G claimed the balance’ which was 
roughly Rs. 2,200. : a 
Wo are not concerned. with the proceedings in the Bombay High Court and before 
the Tribunal of the Bar Council in the summons matter with which we are dealing 
at the moment, as we are doting here under O. IV, r. 30, of the rules of this Court. 
The only question is whether, on the facta and circumstances set out above (all of 
which are admitted by Mr. G), his engagement of December 20, 1952, amounts to 
professional miscofduct. - ; 
` Mr. G argued the matter at length, and to his credit be it said, objectively and 
with restraint, but it is not necessary to cover the wide field he did because we are 
‘not concerned with ordinary rights of contract, nor with ordinary legal righta, but 
' with the special and rigid rules of professional conduct expected of and applied to a 
- -specially privileged class of persons who, bedause of their privileged stafus, are 
- subject to oert&in disabilities which do not attach to other men and which do not 
_ attach even to them in a non-professional character. To use the language of the 
Army, an advocate of this Court is expected at all times to comport himself in a 
manner befitting his status as an “officer and a gentleman”. In the Army it is a 
pue dooce to do otherwise (see s. 45 of the Army Act, 1950) though no notice 
would be taken of ungentlemanly conduct under the ordinary law of the land, and 
‘none in the case of a civilian. FA here, he is bound to conduct himself in a manner 
“befitting the high and honourable profession to whose privileges he has so long been 
admitted ; and'if he departs from the high standards which that profession has set 
` for itaelf and-demands of him in professional matters, he is liable to disciplinary 
action.’ ' : 
‘ Now, it can be accepted at once that a contract of this kind would be legally: un- 
objectionable if no lawyer was involved. The rigid English rules of champerty 
‘and maintenance do not apply in India, so if this agreement had been between what 
wò might term third parties, it would have been legally enforceable and good.. It 
may even be that it is good in law and enforceable as it stands though we do not 
- so decide because the question does not arise : but that was argued and for the sake 
of argument even that can be conceded. It follows that there is nothing morally 
wronz, nothing to shock the conscience, nothing against publio policy and publio 
; ovals in such a transaction per se, that is to say, when a legal practitioner is not 
concerned. But that-is not the question we have to consider. However much 
‘these agreements may be open to o men, what we have to decide is whether they 
` àro- permissible under the rigid rales of conduct enjoined by the members of a very 
close professional preserve so that their integrity, dignity and honour may be placed 
‘above the breath of scandal. That is part of the price one pays for the viens of 
. belonging to a kind of close and exclusive “club” and enjoying in it privileges ‘and 
- Immunities denied to leas fortunate persons who are outaide ita fold. There is no 
£ need to enter its portals and there is no need to stay, but having entered and havidg 
elected to stay and enjoy ita amenities and pri its rules-must be obeyed or 
" the iplinary measures which it is enti to take must be suffered. The real 
"question, thérefore, is whether this kind of conduct is forbidden to the elect or whether, 
Uif it was onos forbidden, the ban has since been removed, either directly or by impli- 
cation, by legislative action.: ` na TE 
- Now, it was-not-disputed that, so far as English barristers are concerned, this 
sort of agreement was once taboo both in England and in India. Even when they 
> worked in the ‘mofussil in India: and did the kind of work that would be done by 
_ solicitors in England and in the Presidency-towns in India, they could not enter 
= into an -ehgagement-of dhis kind, for even solicitors in England are forbidden from 
making-such-bargains (see Co! s Law Relating to Solicitors, fourth edition, p. 342). 
_ But, it was argued, this rule only applied to members of the English Bar, and. in 
- any vent it was-abrogated in yin 1926. kent e | andl 
- We will first-examine whether there was a difference between barristers and other 
- classes of lawyers. This point-was raised in the Punjab in 1907*but:was rejected 
“by & majority of. seven Judges to two in a-full bench of nine Judges in Ganga Ram 
Y. Devi Das? But it is to be observed that even the two dissenting Judges agreed 
ne, SS 1 - (1906) P.B. No. 61 of 1907, T.B: be gee Wad 
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that an engagement of thé present kind was not open to a -member of the Punjab 
bar. Lal Chand J. (who dissented) said (p. 331) : 

ott „I am in perfoot accord with the Hon'ble Chief Judge that stipulation to receive a share 
in the result of the litigation in different from a stipulation to be paid a fee contingent on success.’ - 
The other dissenting Judge, Chatterji J., a with him but even as regards the 
practice which these two learned Judges thought permissible at the date of their 
decision, Chatterji J. said at (p. 299) : . i d 

“Is must not be supposed, however, that I am in favour of the praofice. I should on the 
whole prefer ita abolition...” 


We agree with Chitty J. at p. 326 that there was no justification even at that date, 
for seeking to apply one set of rules to one branch of the profession and another to 
another. As he said : 
“What is right or wrong for the one must be right or wrong for the other”, 
or, a8 Sir Lawrence Jenkins O. J. put it in In re Bhandara:+ 
‘‘...For common honesty there must be no sliding soale even in the mofussil,...” _ 

Reading “standards of professional conduct” for the word “honesty”, the quota- 
tion is apt here. In any case, the decisions to which we shall refer deal with ‘‘Advo- 
cates” and even where these “Advocates” were barristers the matter, touched them 

as “Advocates” of an Indian High Court and not because of their special status as 
barristers Tt is true that at one time advocates were mainly barristers, but that 
was not always the case and the rules laid down in these decisions governed all 
“advocates”, whether barristers or otherwise. 

The learned Ju in the Punjab Record case collected all the available authorities 
up to the year of their decision and they show that this kind of agreement was con- 
demned in Caloutta in 1874 and 1900: In the matter of Moung Htoon Oung’ and 
In the matier of an Advocate? ; in Bombay in 1901: I» re N. F. Bhandarat; and 
in Madras in 1881 and again in 1939 : Achampgrambath Cheria Kunhammu v. William 
Sydenham Ganis! and An Advocate, In re. As the Bombay High Court is the one 
in which Mr. G normally practises and as the engagement was entered into in Bom- 
bay, we think it proper to quote the folowing passage at p. 113 from the judgment 
in the Bombay case (In re Bhandara) : i 

“I consider that for an Advocate of this Court to stipulate for, or receive, a remuneration 
proportioned to the results of litigation or a claim whether in the form of a share in the subject - 
matter, a peroentage, or otherwiss, is highly reprehensible, and I think it should be clearly under- 
stood, that whether his practice be here or in the mofussil he will by so acting offend the rules 
of his profession and so render himeelf liable to the disciplinary jurisdiction of this Court.” 

Mr. G. argued that even if this was once the law, s. 3 of the Legal Practitioners 
(Fees) Act, 1926 (Act XXI of 1926) changed it and that now every legal practitioner 
is competent to settle the terms of his engagement and his fees by private agreement 
with his client. . This, Mr. G said, entitles him to enter into any agreement which 
the law permits in the case of ordinary persons. Legal practitioners, according to 
him, are now governed by the law of contract and not by rules imported from other 
countries with different ideas and different social customs and imposed on the Bar 
in India mainly by English Judges. We do not agree, because this Act is not oon- 
cerned with Drees misconduct. That is dealt with by the Bar Councils Aot 
which was passed in the same year (1926). The Bar Counails Act makes no modi- 
fication in the linary jurisdiction of the High Court or of the sense in which 
professional misconduct had been understood throughout India up to that time. 

The only Indian decision which Mr. G could quote in his favour was Nuthoo Lal 
v. Budree Pershad.? But that was not a case in which Tmary action was 
being taken against.a legal practitioner for professional misconduct. The question 
there was whether an agreement which might be objectionable on the ground of 
Bir G relies misconduct could be enforced by suit. Two Bombay decisions on which 

G relies areto be distinguished in the same way: Shivram Hari v. Arjun’ and Par- | 


cap sie 8 Bor. L-R. 108, 111, F.B. 5 (1881) LL.B. 3 Mad. 138, ra. 
- (1874f 21 W.R. 2 6 [1940] Mad. 17, F.B. 


‘3 (1006) 4 O.L.J. 250. 7 fissi, 1 N.W.P.H.O.R. 1. 
' & (1901) 3 Bom. L.R. 102, 118. $ 8 (1881) LL.R. 5 Bom. 258. 
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shram Vaman v. Hiraman Fatw.1 Whether these cases were tightly decided òr whether 
they would also be hit on the ground of public policy as Chitty J. thought of a 
similar matter in the Punjab Record case, is something which does not arise for 
decisionshere. It is enough to say that those cases are distinguishable on the 
ground that the Judges there were not considering a case of disciplinary action. - 

Mr. G relied on the practice in some of the American States where an agreement 
by an attorney to purchase part of the subject-matter of the litigation is upheld. 

o class of cases #0 which he refers are summarised in a footnote to McMt v. 
Perin. He relied on this to show that contracts of this kind cannot be dismissed 
aq reprehensible or morally wrong. We do not propose to enter into this because 
what may be harmless in one ponaky miy not be so in another. We will however 
pause to observe that Rattigan J. co a large volume of American authorities 
. at pages 318-321 of his opinion in Ganga Ram v. Devi Das* to show that even in 
those States where this is permitted it is regretted and frowned upon. For historical 
reasons obtaining there, the practice may have come to stay however much it is 
regretted ; but in 1937 the American Bar Association adopted the following canon 
of Profeasicnal Ethics : ‘ 


“The lawyer should not purcha3e any interest in the subject-matter of the litigation which 


he is conducting’. - : 

In India history tells the converse tale. We see no reason why we should import 
what many feel is a mistake, even in the country of ita origin, from another country 
and seek to perpetuate their error here when a sound and healthy tradition to the 
contrary already exista in our Bar. The reasons for exacting these high standards 
in this country; where ignorance and illiteracy are the rule, are even more important 
than they are in England where the general level of education is so much higher. 
We hold that the conduct of Mr. G amounts to professional misconduct, and as it 
was committed in the face of the Bombay view expressed by Sir Lawrence Jenkins 
in 1901, disciplinary action is called for. 

Now, had Mr. G been’as restrained and objective in his petition under art. 32 as 
he was while arguing the case before us, we might have considered a warning enough 
seeing that this is the first time this question has been considered in this Court, 
but, in view of his personal attacks on the learned Chief Justice in his petition where 
he has questioned his good faith and attributed malice to him, we are not able to 
deal with him as lightly. We, therefore, direct that he be suspended from practising 
in this Court for a period which will expire on the same date as his period of suspension 
, in the Bombay High Court. ` 
There will be no order about costs. - 


Present: Mr. Justices Mubherjea, Mr. Justios Das, Mr. Jistios. Bose, Mr. Justice 
Ghulam Hasan, and Mr. Justice Jagannadhadas. : ; 
Œ, A ekek ADVOCATE OF THE SUPREME COURT v. THE HON’BLE 
CHIEF 
- AT BOMBAY.* 
Bar Councils Act (XXXVIII of 1926), Seos.,100(2), 11(2)}—Advocats—Professional misconduat— 
High Court—Referenos to Bar Counotl—Order of Court—Order need not bs in writing. 
Where the High Court refers a matter under s. 10(%) of the Bar Oounsils Aot, 1926, it is 
j necessary that there should be some record of ths order on the file, but the order itself need not 
be a written one : it oan be an oral order given to a proper offleer of the Court. 
Tus was an application for a writ under art. 82 of the Constitution of India. 


The petitioner in ‘person. 
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CE AND JUDGES OF THE HIGH COURT OF JUDIOATURE © 


M. O. Setalvad, Attorney-General for India, with G. N. Joshi and P. G. Gokhale, . 


for the respondents. * 
i 1884) LL.B. 8 Bom. 413. ` *# Decided, May 37, 1954. Potitidh No. 254 
@ (1858) 16 Led. 504, 505; 59 U.S. 507. of 1984. f TR 
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Boss Jr This is a petition under art. 32 of the Constitution and raises the same 
ee on the merits as in the connected summons case in which we have just 

elivered judgment. The facts will be found there. In the present matter it is 
enough to say that no question arises about the breach of a fundamental right. But 
as a matter touching the jurisdiction of the Bar Council Tribunal and that of the 
Bombay High Court was argued, we will deal with it ahortly. $ 

Mr. @’s first objection is that the proceedings before the Tribunal were ultra vires ` 
because there was no proper order of appointment. . At very early stage he applied 
to the Registrar and also to the Prothonotary for a oopy of the order of the Chief 
Justice es the Tribunal, He was told by the Prothonotary that the order 
was oral. 

Mr. ‘G’.put in two written statements before the Tribunal and did not challenge 
this statement of fact in either. He contented himself with saying that the order 
was not “judicial” and so was not valid. He took up thesame attitude in the High ' 
Court (In re Gauba!). The learned Judges said (p. 844) :— 

“ .. The record clearly shows that when it came to the notice of this Oourt...it was decided 
to refer this case to the Bar Counsil under s. 10(2), and accordingly a Tribunal was appointed 
under s. 11(1) by the learned Ohief Justice of this Court.” A 

In his petition to this Court he did not challenge this statement of faot but again 
confined his attack to the question of the validity of the order. It is evident from 
all this that the fact that an oral order was made was not challenged. We cannot 
allow Mr. ‘Œ to go behind that. : 

The next question is whether an oral order is enough: The Bar Councils Aot 
_ does not lay down any procedure. All it says is— 

Section 10(2) : 

“Tho High Court...may of its own motion so refer any case in whioh it has otherwise 
reason, to believe that any such advocate has been so guilty”. i 

And s. 11(2) says— 

“The Tribunal shall consist of nob less than three...members of the Bar Council appointed 
for the purpose of the inquiry by the Chief Justice...” ` 

We agree it is necsesary that there should be some record of the order on the files, 
- but, in our opinion, the order itself need not be a written one ; it can be an oral order 
given to a proper officer of the Court. In the present case, the letter No. G-1003 
dated 20-4-1953 of the Prothonotary to the Registrar and the letter No. E. 41-00/53 
dated May 1, 1953, of the Registrar to the Bar Council (office copies of which were 
retained on the files) are a sufficient record of the making of the order. Mr. ‘G’ was 
supplied with copies of these letters and so was aware of the fact that orders had 
been issued. As a matter of fact, we have seen the originals af the High Oourt’s 
office files and find that the names of the three members of the Tribunal are in the 
Chief Justice’s handwriting with his initials underneath. That is an additional 
record of the making of the order. We hold thet an order recorded in the manner 
set out above is sufficient for the purposes of s. 10(2) and 11(2) of the Bar Oouncils 
Act and hold that the Tribunal was validly appomted. 

Mr. G’s next point is that there was no “complaint” to the High Court and so it 
had no jurisdiction to refer the matter to the Tribunal. This ignores the fact that 
the High Court can refer a matter of this kind “‘of its own motion” under s. 10(2) 
of the Bar Councils Act. 

Woe have dealt with the merits in the connected case. 

This petition is dismissed but, here again, we make no order about costs. 


Petition dismissed. 
1 (1054) 56 Bom. L.R.-888. 


END OF VOL. LVI. 


GENERAL INDEX 


ACQUITTAL, appeal agatnst—HAigh Court 
—Practice. 

When the State declines to prefer an appeal 
against orders of utttal passed by sab- 
ordinate Courts, the “High art would be 
unwilling to exercise its revisional iction 
except where a question of principle arises or 
it ap manifest in, has been 
done by 


AQTS (Bombay) : 


———1879—V. 
See Bommay LAND REVENUE CODE. 


———— 1888—I1. 
See MONICIVAL AOT (CORPORATIONS). 


———1901—T1. 
See MuntoreaL Act (Disraicr). 


—————1#04—IL. 
Ses BOMBAY GENFRAL CLAUSES ACT. 


1923—I, 
See BOMBAY ENTARTAINMENTS ACT. 


‘VI. 
See Bowsay Locat Boards Aor. 


——_—_——1925—YV. 
Ses BOMBAY PREVENTION OF ADULTHRATION 
Aor. i 


—— VI. 
See Bompay Co-OPREATIVE SOCIETIES ACT. 








Ses Moniorean AGT (Borovans). 


———-1933— V1. 
See Bowpay Vintage Pawonayats ACT. 





1939—XY. 
See PResIDENCY-TOWNS INSOLVENCY AND 
' a THA Provincia, Insoivancy (Bompay 
AMENDMENT) ACT. 


XX V II. 
See BOMBAY AQBIOCULTURAL DEBTORS RELIEF 
ACT. 


XXR. 
See Bowpay TANANCY ACT. 


————1942—XXXI. 
Ses Bomnay MONHY-LENDERS AOT. 


——_—_—-1946—XXV. 
See Bompay Pasvanrion or Hwou Braa- 
mous MARRIAGES AOT. 


————1947—X1. 
See BOMBAY INDUBTRLAL RELATIONS Act, 
1946. 


AQTS (Bombay)—({Contd.) 


—_——_——1947— XXVIII. 
See Bomsay AGRICULTURAL DEBTORS 
Revo Act. 


——LXIV. 
Ses Bompay FORWARD CONTRACTS CONTROL 
Aor. 
4 
— — LVL. 
Ses Bompay Rants, Hora. anD Loparne 
Hous Raras CONTROL ACT. 


————1948—_ XXXII. 
Ses Bompay Lawn REQUISITION Act. 


— LXVI. 
See Bompay TANANCY AND ÅGBIOULTURAL 
Lanns Act. 


LXIX. i 
See Bompay Housa Boarp ACT. 


————1949_-XXV. 
See BOMBAY PROOIBITION Act. 


eee f ` 
Ses PRESDANOY - TOWNE INBOLVENOY 
(BOMBAY AMENDAOSNT) ACT. 


————1951— XxTI. 
See Bompay Potom Act. 


iat TL ; 

See Bomeay Rents, HOTEL anwp Lopeme 

House Raves CONTROL (SECOND AMEND- 
MENT) ACT. 


——_—_-1952—__XXXI. 
See BOMBAY DISPLACED PERSONS PREMIBES 
CONTROL AND REGULATION ACT. 


— 1953 —XLI. 
See Bowsay PERSONAL Ixaws ABOLITION 
ACT. 


——XLy. 
See BOMBAY MERGAD TERRITORINS DA 
MuLamas TEroRrE ABOLITION) Act. 


ACTS (India): 


————— 1856—XV. 
Ses Hinpu Wipows’ Rxe-Marnimae ACT. 


———_—1860—XLYV. 
See PENAL Cope, 


1872—I. 
See Evromrca Act. 


—— ee 
Ses CONTRAOT Act. e 


————1877—I. 


See SPmonrio RaLær Acr. 


ie at 


1954.] 
ACTS (India}—(Contd.) 


————1878—VIIL 
See Sma CUSTOMS Aor. 


————1879—XVIL. 
See DEXKHAN AGRICULTURISTS’ RELIAF Act. 


————_1882_IV. 
See TRANSFER OF Property ACT. 


——— y. 
See SMALL Cause Courts ACT, (PARSIDENOY) 


—— 18% KX. 
See Rarpways AOT. 


————-1894_L 
See Lanp Requirriom Act. 


——_——-1897—_-X. 
Soe GENERAL CLAUSES ACT. 


——-—1899—I. 
Ses Stamp Aor. 


——_——_1908—YV. 
Soe CIVIL Proompurm Cope. 


—— I. 
See LOATTATION Aor. 


=n, 
REGISTRATION Acr. 


———1909—_ TL. 
See Paesipanoy-Towns INSOLVENCY Act. 


————1910—ITX, 
See ELAOTRIOITY Act. 


——-—-1913—VI. 
See COMPANIES Aor. 


——_—-1920—V. 
Soe InsoLvEwoy AOT (PROVINCIAL). 


———-1922—XIL. 
Soe Incoma-Tax Act. 


1923—VIIL. 
See WoREMEN’s COMPENSATION ACT. 


1924—11. 
See CANTONMENTS Act. 








———1925—XXXIX. 
See Succession Aor. 


————_1926—VI. 
Ses INDIAN NaTURALIBSATION ACT. 


L 
See Coyrumrrt or Courts AOT. 


—_——_—___—_—_- XXL. 
See LAGAL PRACTITIONERS (Fass) Act. 
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AQTS (India}—(Contd.) 


———-1926—XXXVIII. 


See Bar Counoms ACT. 


————-1932_-IX. 


See Paxrrumrsmr Act. 


—1934— XX. 


Soe CARRIAGA BY AIR ACT. 


————1936—IV. 


Ses Payooant or Wacns Act. 


———_—1937— XVI. 


Ses Hinpv Wousn’s RIGHTS TO PROPARTY ' 
ACT. . 


———_1938— IV. 


See INBSURANOR ACT. 


————-1939— TV. 


See Motor VEHICLES Act. 


—— 10. 


Soe TRapE MARKS ACT. 
X. 





See ARBITRATION Act. 
————-1946— XXIV. 


See ESSENTLAL SorrLæÆs (TmMPosary 
Powzns) Act. 


XXXI. 


Ses FOREIGNERS Aor. 


————1947—XIV. 


See Inpustaia DISPUTES Act. 
XXI. i 


Ses Busnwæss Prorrrs Tax ACT. 


————1948_L IV. 


See ELECTRICITY (SUPPLY) ACT. 
LXII, 


Ses FACTORIES Aor. 
—_ 1949— XXIII. 


See INFLUX FROM PAXIBTAN CONTROL ACT. 


——_—_—1950—XXVIL. 


Ses GOVEBNMENT PREMISES (EVICTION) ACT. 


XXVIIL 

Ses SHOLAPUR SPINNING, AND WAVING 
(EMERGENCY Provisions) AOT. 

XXXI. 

See ADMINISTRATION OF EVACUmE PROPERTY 
AOT. 


. n 


` 


XXXI. 


See ADMINISTRATION OF EVACUEE PROPRRTY 


- Aor. 
XLVIII. 


Ses Inpusra1sL Disrores (APPALLATE 


. 'TRIBUMAL) ACT. 
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ACTS (India)—(Contd.) 


See 
Powxrs) AMHNDMANT ACT. 


————1951—XVI. 
„Ses Supname COURT ADVOCATES (PRACTICE 
IN Hran Cours) Act. 
e 
—— LXX. 
Ses DrsrLacaD Parsons (DEBTS ADJUST- 
MANT) ACT. 


——LYL 
Soe Prass (OBJEOTIONABLE MATTERS) ACT. 


1952 —XLVI. 
See Camu Law AMENDMENT ACT. 


ADMINISTRATION OF EVAQUEE 

PROPERTY AQT (XXXI of 1950), 8. 2 (d) 

Person dying proceedings for 

under Act— such person can be 

coacuce after his death—Property of person 

whether can be declared coacues property— 
person vesting in kis heirs 


property whether a mode of transfer. 


A person against whom proceedings are 
initiated under the Administration of Evacuees 
Property Act, 1950, cannot be declared an 
evacuee after his death. The proceedings 
lapse upon the death of such person. There 
is no provision in the Act that after the death 
of such person his property can be declared 
evacuees property. 


Succession to property implies devolution 
by operation of law and cannot appropriately 
be desorfbed as a mode of transfer. 


Properties which upon the death of a person, 
against whom proceedings are instituted 
under the Act, vest in his heirs under the 
Mahommedan law, cannot be declared evacues 
properties. 


Eanan ABOOBAKER 0. Tax CHAND. 
56 Bom.L.R.(S.0.)6 


————S. 7—See ADUNIBSTRATION or Eva- 
_ OURE Prormery ACT, S. 3 (D g): 
: m.L.R(8.C.)6 


———S. 7 (i). ‘See ADMINISTRATION ‘OF 
Evacuam Propmrry (CoxwrroL) RuLas, 1950, 
R- 7(1) (2). 56 Bom.L.R.(0.C.J.)991 

a 


————-S. 8. Ses ADMINISTRATION 
. Rvacoxe Prorerry Act, S. 2(d) (f). 
56 Bom.L.R.(8.C.) 6 


——8. Hf) See ApwnusTRaTION oF 
Evacurs PROPERTY Act, S. 12. 
56 Bom.L.R.873. 


or 


——S. 9. Ses ADMINISTRATION 
\Evacoxz Prorartry-Act, S. 12. 
56 Bom.L.R.873. 


OF 


THE BOMBAY LAW REPORTER, 
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ADMINISTRATION OF EVAGUEE PRO- 
PERTY AOT, 8. 9—({Conid.) 


———Ses ADMINIBTRATION OF EvACUME 
PROPERTY cere) ROLBA, 1950, R. 7(1). 

6 Bom.L.R.991 (0.0.J.) 
———-8. 10. 

The power of the Custodian under s. 10 
of the Administration of Evacuee Property 
Act, 1950, is confined to taking necesary 
action with regard to evacuee property. i 
does not confer power upon ‘ake 
any measiros mith cement to property WHIdh is 


not cvacuee Prope an aig 
Pramon BHAT 0. AR Ras 

56 Bom.L.R.873. (0. aJ.) 
————8. 12—Eoacues ` leased by 
Custodian—W hether Custodian lo cancel 


lease—Afode of obtaining 


a des Gusinilon uniter 
under 8. 9 whether available to under 


8. 12(1)—Pawer of Custodian under s. 10 whether 

confined to measures with regard to evacuce pro- 

periy—Construction of statule—Rules made under 

statute ohen may be considered tn con 
statule—Decision of Court on concession 

at bar when n. baing on Courts of co-ordinals 


power 
the subject matter of which is evacuees property. 
It bo-grants a Jenso and. DY tliat- lee he 
to 


which is contemplated 
by s. 12 of the Act is the subject matter of 
the lease and is the property which is demised 
under the lease. It is not material as to 
whether the right to enjoy tbat p is 
and that right is not 


there must be 
which evacuee property is held, and if there is 
such a Jease, the power arises in the Custodian 


Section 1%3) of the Administration of 
Aot, 1950, merely refers to 

under s. 9 of the Act of 
obtaining and that mode can be 


y 
aea r A E e Sy 
cases under s. 12(1) of the Act. 
a a e 
the Administration -of Evacuee Property Act, 
1950, ts confined to taking necessary action 
with regard to evacuee property. It does not 
confer power upon him to take any measures 
with regard to property which is not evacuee 


property. 

rule goes beyond the soope of the autho- 
rity conferred by a statute, then the rule would 
obviously be bad and the rule cannot extend 
tho anthori of an officgr conferred -upon 
him by But in cases where 
eae? ere moro tha ono consrao 
Legislature, or w. one 

tion. ta. possible, then ae cee ay 


mA 


1954. ]: 


ADMINISTRATION OF EVAQCUEE 
PROPERTY ACT, 8. 12—(Contd.) 


help the Court in coming to the right conclu- 
don as to the construction to be placed upon a 
particular provision in law. 

In order that a decision of a Court on a 
concession made at the bar should be considered 
to be a binding decision and a decision which 
should bihd Courts of co-ordinate jurisidction, 
two conditions are necessary. first is 
that the concession must be necessary for the 
decision of the case. The other oondition 
is that the Court must accept that concession 
ond put its own imprimatur upon that conces- 
sion and must accept that concession as the 
true statement of the law. 

Pramop Brar o. KANWAR Ras. 
56 Bom.L.R. (0.C.J.) 873. 


ADMINISTRATION OF EVACUEE PRO- 
PERTY (CENTRAL) RULES, 1950, R. 7(1), 
Custodian declaring 


such assets eoucuce property. 

Under r. 7(1) of the Administration of 
Evacuee Property (Central) Rules, 1950, 
the ea a ol Evacuee Property hes to 
be sa ee arim pro 
evacuee property, tt is not Pe iira 
to say generally that the assets of a business 
is evacuee pro , without a des- 

by assets can be 
The notification issued by him should, there- 


No. B.M.S. 652 and other trucks” :— 
Held, that the notification was not sufficient 
to constitute a declaration that trucks belong- 


———R. 14. See ADMINISTRATION OF 
Evacugs Propenry Acr, 8. 12. 
56 Bom.L.R. (0.0.J.)873. 
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ADULTERY. See PENAL Čopa, S. 407. 
56 Bom.L.R. (8.G.)1179. 


ADVCCATE, defeating statute—4 Legal 
practitioner cannot be a party io procedure 
whereby he enables the provisions of a statute 
to be defeated. 

It is not in keeping with the dignity of the 
legal profession that a practising lawyer should 
be a party to any-device Whiarehy provislons 
of a statute are sought to be defeated. 
ALMMBIC CHEM, WORKS 0. VYAS, s 

56 Bam. L.R. (O.C.J.)917. 


——— Professional fees—Whether agres- 
moeni to recover as foes client specified share . 
amounts to pro- 


in subject-matter of 
essional misconduct. ° 


Where an advocate agrees with his client 
to accept as his fees or professional remunera- 
tlon 2 share in the subject-matter 
of the litigation upon the issue of 


such the conduct of the advocate 
in en into such agreement amounts to 
rofessl misconduct. 


n re GAUBA. 56 Bom.L.R.838, 
on appeal, 56 Bom.L.R. (8.0.)1220. 


honourable profession to whose he 
Bee ao lng besa udiniited sand [be 

from the standards which that profession. 
has set for lf and demands of him in pro- 
fessional matters, he is liable to disciplinary 
action. 

Tt ts professional misconduct for & legal prao- 
titioner to stipulate with his client to obtain 
a share in the successful result of litigation, 
in payment of his fees. 

rigid English rules of champerty and 
maintenance do not ly i0 Podla- 
In re “G”( No. 1). Be m.L.R. ($.C.)1220. 


AIR, Consignment by, loss a See CAHRIAGR 
BY ATR Act, 1984, Ist Sch., R. 18. 
56 Bom.L.R. (0.0.J.)944. 


AMENDMENT of Constitution—Affect of. 
What the amendment to the Co 

of India [Art. 31A] has done is to take away 
from the purview of judiciary the question 
whether a particular purpose for which 
p is acquired ts publie purpose or not. 
t not meen that the Legislature is left 
at large to acquire private property in order 
to benefit other private individuals. In dog 
what the amendment has done, Parliament has 
expressed its confidence in the good sense 
of the Legislature. It has prev legislation 
which is obviously of a nature 
from being and attacked in Courts of 
law on the ground of the legislation not being 
for public purpose. But because pubio 
purpose is not justiciable, it does not follow 

Legislature 


CHAMPRAJBHAL v. State OF B’BAY. 


56 Bom.1.R,1079 
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ARBITRATION AOT (X of 1940), S. 17. 
Bee ARBITRATION Act, S. 88. 
£6 Bom.LR. (0.C.J.)89. 


—— The words used both in a. 17 and s. 80 
of the Arbitration Act, 1940, are wide enough 
to include the on of the Court to 
desl with matters covered by those sections 


thas Paty to do what ts prohibited by 
urt 


ta can exercise tts 
no application may have made 
. by party to set aside the offending 


award. , 

Hasrmcan vo. HALAT. 56 Bom.L.R.99. 

——_8. 30. Ses ARBITEATION Act, 8. 83. 
56 Bom.L.R. (0..J.)89. 


—— The worda used both in s. 17 and s. 80 
of the Arbitration Act, 1940, are wide enough ta 
include the jurisdiction of the Court to deal 
with matters covered by those sections sue 
mot. 

Courts would exercise this jurisdiction rarely 
and only where the awards may be patently 

and void. If the award directs a 


to do what is hibited law, the 

can exercise its jurisdiction h no applica- 
tion may have been made 

to set aside the offending a 

HASTMAL 0. HIRALAL 56 Bom.L.B.99. 


8S, 33—Indian Limitation Act (IX 
of 1908), arts. 1581,81—Amard—Notice 
of award in Court—Petitioner Siting 


was not to set 
‘or a declaration that the award was invalid 
under s. 88 of the Arbitration Act, 1940, and 
therefore the proper article which applied 
was’ not art. 158 but ‘the reslduary art. 181 


by the. 
award under s. 88 of the 


THE BOMBAY LAW REPORTER. 


[vor LVL. 


ARBITRATION ACT, S. 33—(Uonid.) 


Arbitration Act was in substance an application 
for aside the award, and, therefore, the 
ving been made more than thirty 
ys after the notice of the filing of the award 
ha been served the oner was 
by time under art. 158 of the Indian 
Limitation Act. ae 

The only application oo lated by 
Arbitration ASt, 1040, isan epplltion under 
s. 83 of the Act, and whether the award is 

on the grounds mentioned in s. 80 of 
the Act or on the mentioned, in s. 88 
of the Act, the app has got to be made 
en of fho ae 

makes an application under 

ein othe an award, the result 
of the challenge if success. | must be the setting 
aside of the award. The 
stop short of itis Cott ta oot elds on 
award, nor can the merely give a declara- 
tion to the effest that the award invalid and 
not proceed to set aside the award. 

Once the application is made to set aside 
an award under s. 38 of the Act, s. 17 of the 
Aot comes into operation and the Court is 
bound to pass a judgment in terms of the 
award if that lication to set aside the award 
is refused or if lication to set aside the 
award is not made the time mentioned 
in art. 158 of the Indian Limitation Act, 
1908. 

A. R. SAVKUR 0 ÀMRAITLAL. 
56 Bom.L.R. (Q.Q.J.)89. 
—_——8, 33. 

Quasre: Whether if an application under 
s. 88 of the Arbitration Act, 1940, is made by 
a party raising some contentions against the 
award, the effect of which ts not to have the 
award either remitted or set aside, the provisions 
of art. 158 of the Indian Limitation Act, 1908, 


ly to such an application. 
Henican v. HIRALAT =. 56 Bom.L.R.99. 


race 37 (1) (8) 
time taken up in arbitration proceedings 


cluded not under s. 14 of the Indian Limitation 


Act, but under s. 87(5) of the Arbitration 
Ach 2 1940, and in order to exclude time taken 


is the period that has got to be excluded. 
PuBsHOTTAMDAS 0. InPsx (Doua), Lro. 
- 56 A 


ari. 158—Ctotl E Code (Act V of 1908), 


1954.] 


ARBITRATION ACT, 8. 39—{Conid.) 


of award and decres to be drawn 
up in ierms of 
amounts to an order T 
—Party ealing 
Mainioin arity 0 appeal ee of 
Court to act suo motu e award illegal and 
An award was filed in Court by the arbitrator 
and the defendants, who were parties to the 
arbitration agreement, filed a written statement 
raising various contentions for setting aside 
the award. The trial Ju without consider- 
me the point that the dants had not 
any proceedings by way of an application 
under s, 83 of the Arbitration Act, 1040, dealt 
with the merits of the contentions and ordered 
that the award be filed and a dearee in terms 


that the order made by the trial Judge could 
not be taken as amoun! to an order 
to set aside the award within the meaning o 
mH) (0) Of thie Act ead 

that defendants’ appeal was, therefore, 


mpetent. 

The words used both in s. 17 and s. 80 of the 
Arbitration Act, 1940, are wide enough to 
include the jurisdiction of the Court to deal 
with matters covered by those sections sto 
motu. 

Courts would exerolse this jurisdiction 
rarely and only where the a may be 
pateatly and void. Ifthe award 
a party to o what de rohibited by law, the 
Court can exercise its on tioagh ne 
application may hayo beed made. Dy: elther 
party to set aside the offending award. 

Quaere: Whether if an application under 
E89 0I tho sags Sea T00; is made by 

party raising some contentions against the 
E Wildl ie oben nage the 
award efther remitted or set aside, the provi- 
sions of art. 158 of the Indian Limitation Act, 

1908, apply to such an application. 
D. HIRALAL, 56 Bom.L.R.99. 


ARBITRATOR, award filed by—Party to 
award filing written statement raising contentions 
Jor setting aside award. 

An award was filed in Court by the arbitrator 
and the defendants, who were parties to the 
arbitration agreement, filed a written state- 
ment ralsing verious contentions for setting 
aside the award. The trial Judge without 
eee Eas Ge cecal. bye wae ot a 


not taken an Spry vee way of an 
application uni ERT Arbitration Act, 
1940, dealt with merits of the contentions 


and ordeted that the award be filed and a 
decree in terms of the award be drawn up. 
The defendants the order 
under s. 89 of the On question whe- 
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ARBITRATOR—{(Conid.) 
ther as no application was made by 


refusing to 
aside an award rea therefore, eppealable 


was that saw no reason to set aside the 
award, 
that the order made by the trial Judge 
could not be taken as to an order 
refusing to set aside the a within the 
meaning of s. 81) (v) of the Act, and s 
that the defi ’ appeal was, therefore, 


inoompetent. 
HASTIMAL 0. HIRALAL. 56 Bom.L.R.99, 


ASSIGNEE of decree, mhen oan execwie 
decree. i 


Where & decree grants to the deores-holder 
two or more distinct and different reliefs and 
one of the reliefs so granted by the decree is 
assigned by an act inter vivos, the assignee can, 
under O. T. 16, of the Civil Procedure 
Code, 1908, execute the decree in to the 
eae Re 

OTILAL D. SAN TARAM. 6 


———_can mainisin tnsoloency notice against 
JUGALKISHORE v. Raw Cotton Oo. 
56 Bom.L.R.(O. GJ.) 905 


ATTACHMENT BEFORE JUDGMENT. 
See Crvi Procepurne Copa, O. XXI, R. 53. 
56 Bom.L.R.(0.G.J.) 157 


—— When attachment before judgmeni differs 
from malicious prosecution. 
Tn a ceso for maliciously procuring an attach» 
ment before judgment the plaintiff has to allege 
and prove a case similar mutatis mutandis to a 
oase for malicious prosecution. The essential re- 
quirements of such actionarethat malice and 
absence of reasonable and probable cause must 
be shown. It differs, however, from malicious 
rosecution in that the gist of it is special 
Where these elements are present, 
the action must succeed. It must be 
shown by the plaintiff that the defendant 


egy and maliciously procured an order 
of before 


or the 

process of the Court was 
was obtained tregralarly.. As 
was 0 a 
he must get the order set aside and 
by way of a mit to establish that there was an 

use of process of civil law 

SADASHIV 0. SHEDUBAM. 

56 Bom.L.R.(0.Q.J.) 984 


ATTORNEY, Lien—Coste—Agreement betmeen 
parties to settle swit with intent to sotictior 
of his costs—Equitable jurisdiction Ppt 
roteci solicitor when to be 

‘court oan compel other Ser to pay a iy 


sotieltor teken pamant lily by 
other rids to sokolom cl ae notice by 
a is cee ANA RE 

cheni for costs—Whether Court in mir 
equitable furisdiction, where agrgoment betwesp 


126% 


ATTORNEY—{Conid.) 


deprive the solicitor of his costs, the Court will 


the fraudulently to deprive the solicitor 
of his claim for costs, and (2) where the solicitor 
notice to the other party of the fast 
he has a claim for costs against his own 
client. ' 

The reason why the Court exercises its 
equitable jurisdiction in a case where an agres- 
ment is arrived at between the parties in order 
to defraud the solicitors is to prevent the fraud 
being perpetrated. Therefore the considera- 
tian as to whether the solicitor can recover his 
costs from his own client or not will not weigh 
with the Court in the jurisdiction. 

In a sutt filed by the p against the 
defendant to recover Rs. 357000 odd, thp plain- 
tiff took out a summons for attachment before 
judgment, Thereafter a consent order was 

by the Court a deposited in Court 
under which the defendant in Court 
Ras. 5,000 to the credit of the and a receiver 
ppointed. Later another consent arder 


on a third party undertaking to guarantee 
sist Pwr a ght ras of 
decree that- might be 


a el the 
-defendant in the suit to the extent of Rs. £,000 
over and above the sum of Rs. 5,000 

in Court. Before the suit came on for 

the plaintiff and defendant informed 
respective solicitors that they had enzered 
into an agreement to settle the suit. The 
agreement was ae eee ee 
settled for Rs. 14,500. were to 
be paid in cash by the defendant to the plain- 
tiff and the liability for the balance of Ra. 1,700 
was to be by the defendant by 
pledging Bis ornamenta ith the plaintHf and 
the defendant was to pay this sum by instal- 
ments. It was further provided in the agree- 
ment that the solicitors of the defendant were 
at liberty to,withdraw the sum of Rs. 5,000 
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deposited in Court and the guarantee given 
the third party with regard to the payment 
Rs. 8,000 was On recel 
this intimation the p s solicitors too 
out a chamber summons against the defendant, 
and the reliefs sought by them were (l) a 
declaration that they a lien and 
on the sum of Rs. 5,000 deposited in Court 
for payment of the balance of taxed costs, 
(2) for a lien and charge on Rs. 1,700 payable 
by the defendant to the plaintiff, (8) 
Rs. 7,800 for the attorney client costs as 
plaintif’s solicitors :— 

Held, that looking to the terms of the agres- 
ment and consi it» implications the 
parties wanted to fraud the plaintiffs 
solicitors with regard to the sum of 5,000 
deposited in Court, and, therefore, the plain- 

s solicitors were entitled to a lien on this 
amount in satisfaction of their claim for costs 
their client ; 

that on the facts established it could not be 
inferred that the object of the plaintiff or the 
defendant was to defraud theplaintiff’s solicitors 
when the defendant agreed to settle the claim for 
Rs. 14,500, and, therefore, in the absence of.a 
notice by the plaintiff's solicitors to the 
defendant not to the amount to the 
plaintiff, the plaintiff's solicitors’ claim with 
regard to the balance of their costs was not 
sustainable. 

Basupxo v. VAOHHA AND Co. , 
56 Bom.L.R.(0.C.J.) 1136 


AUQTION SALE, by commissioner, of joint 


jon DIE poe Bompay Hiem Coust 
ULES : 
56 Bom.L.R.(O0.C.J.) 87 


AUTREFOIS ACQTIT, plea of. 
The guarantee of fundamental right 
in art. 20(2) of the Constitution of in- 
corporates within its soope the plea of “autrefois 
convict” as known to the British jurisprudence 
or the plee of double jeopardy as known to the 
American Constitution, but ctroumsoribes it 
by pro that there should be not only a 
rosecution but also a punishment in the first 
in order to operate as a bar to a second 
prosecution and punishment for the same 
offence. - 
MagBooL Hussam v. B’BAY STATE. 
: 56 Bom.L.R.(8.C.) 13 


BAILEE, ability of, for loss of consignment 
by air. See CONTRACT Act, 8. 151. 
56 Bom.L.R.944, 


BAR COUNCILS ACT (XX XVIII of 1926), 
8. 10. S Court Advocate ( 

in High Cowrts) Act (XVIII of 1951), Sec. 8— 
Indian - Contract T 1872), See. 33— 
Legal Praotitioners (Fees) Act ( of 1926), 
Sec, 3—. pete Ju of High Court 
— Advocate of High Court and Supreme Court 
into agreement with cheni to recover as 


` s. 10(2) of the 


1984.{ 
BAR COUNGILS ACT, 8. 10 


as Suprzme Court advocate whether adversely 
ings under I.B.C. Act— 


fected by 
pplicabihty of I.B.C. Act to advocates of 
Su Court. 

an advocate with his client to 


accept as his fees or professional remuneration 
a specified share in the subject-matter of the 
litigation upon the successful issue of such 
Ittigation, the conduct of the advocate in 
ente into such agreement amounts to 
professional misconduct. 

An advocate of the Bombay High Court 
who was also an advocate of the Supreme Court 
entered into an ent with his client under 
isl be: agreed to reselve: tila, tise only if 
his client suoceeded in the litigation and the 
amount of his fees was stipulated to be fifty 

cent. of the amount recovered by the client. 
Ea an application under the disciplinary 
urisdiction of the High Court under the Indian 

Councils Act, 1926, against the advocate, 
the questions were whether (1) in so far as the 
advocate’s status as a Supreme Court advocate 
was concemed his rights as such an advocate 
were outside the jurisdiction of the High Court 
and (2) whether the conduct of the advocate in 
en into the agreement amounted to 
professional misoonduct :— 

Held, that the advocate’s status as a Supreme 
Court advocate was not impaired or adversely 
affected by the proceedings taken against him 
under the Indian Bar Councils Act, 1926, 

that it was to the High Court to proceed 
against the advocate under the Indian Bar 
Councils Act, 1926, and if the High Court was 
satisfied that the conduct impugned amounted 
to misconduct, the High Court would be entitled 
to take proper and adequate action in his 
capacity as an advocate of the High Court, and 

that in the present case the advocate had 
entered into an agreement which was opposed 
to public policy and, therefore, his conduct 
amounted to professional misconduct. 

The pro 
Act, 1026, are wholly inapplicable to the 
advocates of the Supreme Court. 

In re GAuBA. 56 Bom.L.R.838, 
on appeal, 56 Bom.L.R. (S8.C.) i 


———-8. 100—Adovocate—Professional mis- 
conduct—High Court—References to Bar Council 
—Order of Court—Order need not be in writing. 
Where the h Court refers a matter under 
ar Councils Act, 1026, it is 
necessary that there should be some record of 
the order on the file, but the order iteelf need 
not be a written one: it can be an oral order 

given to a proper offcer of the Court. 
.’ 0. JUDGES OF THE Boxear Hren Court. 
56 Bom.L.R.(8.C.)1224. 


11. 


——S.12. See Bar Councits Act, 8. 10 
à 56 Bom.L.R.838, 
on appeal, 56 Bom.L.R.(S.0.)1220. 


BARODA COURT—Jurisdiction of. See 
CIvIŁ Prockpur& Cops, S. e). . 
Bom.L.R.575. 
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BIDDING, opening of 

It is not open to the Court to open a bidding 
in its discretion. The bidding can only be 
opened on the grounds mentioned in r. 528. 

the Court has no discretion to travel out- 
side the ambit of r. 528, it has no discretion 
also to refuse to confirm the sale, unless it 
has the power under r. 528 to open the bidding. 
PRABHAKAR 0. SHALIG A 
56 Bom.L.R.(0.C.J.}87. 


BOMBAY AGRICULTURAL DEBTORS 
RELIEF ACT (XXVIII of 1947), 8. 2(£). 
See BOMBAY AGRICULTURAL 28 RELF 
Act, 41947, S.19(1). 56 Bom.L.R.633. 


—__——_—_——See BOMBAY AGRICULTURAL DEB- 
Tors RELIEF Act, 1947, S. 15. 
56 Bom.L.R.607. 


Agricultural Debtors 

Rules, 1947, r. 4—Last day of making 

under s. 4(1), January 81, 1950— 

Fy Maio pie! posted on J 80 and 31, 

1960—Applications received by Court on 

1, 1950—Whether applications pre- 
Hime—Construction. 


Rule 4 of the Bombay Agricultural Debtors 
Relief Rules, 1947, has constituted the post 
office as its agent for the p of receiving 
applications made under s. 4(7) of the Bombay 
Agricultural Debtors Relief Act, 1947. There- 
fore, if the post office recetves these applica- 
tions by the time mentioned in the Act, the 
applications are presented in time and are not 
out of time. 

ASTIALAL AIAGANLAL 0. PUNJAJI. 
56 Bom.L.R.60. 


————S. 4—Bombay 
Rel 


——_——_——A statement submitted to a Court 
under s. 14 of the Bombay Agricultural Debtors 
Relief Act, 1947, within the meaning of s. 19(2) 
of the Act must be a statement which has been 
submitted within the time within which an 
application for ustment of debts could be 
made under s. 4 of the Act. 
Basraal THAKOUII v. FAZLUDDIN. 

56 Bom.L.R.108. 


————See Bompay AGRICULTURAL DEBTORS 
RELEY Act, 1947, S. 19(1). 
56 Bom.L.R.633, 


—_———_-8. 14. 

A statement submitted to a Court under 
a. 14 of the Bombay Agricultural Debtors 
Relief Act, 1947, the of 5. 19(2) 
ofthe Act must bea statement w has been 
sub: within the time within which en 
application for ad ent of debts could be 
made under s. 4 of the Act. 

Basal THAKUSI 0. FaxLuppin. 
56 Bom.L.R.108. 


— Bs. 15, 2(4), 24—-Decree-holder under 
decree given right to recover possession as 
morgagee -Decree kolder seeking to execute 
decree but steps in respect of debt as required by 
Act not taken—Whether open to morigagor, 
a debtor within Act, to coniend in execution 
proceedings that debt catinguished wnder s. 15(1). 

When a plea under s. 15 of the Bombay 
Agri Debtors Relief Acts,1947, is raised 
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BOMBAY AGRICULTURAL DEBTORS 
RELIEF ACT, S. 15—{Conid.) 


in execution p , the Court 
will have to be satisfied that the has 
been raised in of a debt which is due 
from a debtor. other words, both these 


facts will have to be proved by the party 

the plea, and in adju upon the 
plea the Court will have to inquire into the 
question as to whether the right which is 
s0 De to be enforoed in the execution pro- 
elias Tea amounts to a debt within the 
cnforood, a 


e Act and whether it is being 
against a person who is a debtor 
keeles or the Act If both these 

Pointa are in favour of the debtor end 

E a Eao Ahown tliat no ptepe had been taken 

of the said debt as required by the 

ae t subject to the provisions of s. 15(2) 

of the Act the Court would have to hold that 
debt in question is extinguished. 

If on the decree which is passed and which 
is the subject-matter of execution it clearly 
a pears that the dearee-holder was given the 
ae to recover possession as a mortgagee, 
then without any further it must be 
held that the right which the decree-holder 
seeks to enforce is the right of a creditor- 
mo and no other. Such a right is a 
debt the of s. 2(4) of the 
Bombay Agricultural Debtors Relief Act, 1947. 

Therefore, in execution p initlated 
by the mortgagee decres-holder who under 
the decree was given the right to recover 
posession ae pe to mie 

r who is a 

t the ombay ERA Debtors 
Aot, 1947, to contend that since no application 
as required by the Act was made in of 
the mo debt within time, the debt was 

under a. 15(7) of the Act. 
VirncgonDa v. Maraonps. 56 Bom.L.R. 


—#_—See BOMBAY AGRICULTURAL DEBTORS 
Run AoT, 1947, 8. 19(1). 
56 Bom.L.R.902. 


——_—-8. 17(1). 

The last date for making applications for 

adjustments of debts under s. 17 of the Bombay 

tural Debtors Relief Act, 1989, was 
June 1, 1948. On July 7, 1942, a oreditor of 
the debtor applied for the adjustment of his 
debts and n were issued under s. 31 of 
the Act. In reply to the notice the debtor 
submitted a statement on December 19, 1946, 
in which he certain transactions 
of sale effected by in favour of another 
person in 1925, 1927 and 1981, and contended 
that these transactions should be declared 
to be mortgage transactions and accounts be 
taken in respect of these :— 

Held, that it was not competent to the 
debtor to challenge these transactions on 
December 19, 1946, when he oould jot pes 
challenged the the transactions on that date 

hed filed an t application under 
8. T of the Act, and 

that, therefore, the application made by 
the debtor in the form of statement submitted 
under s. 81 of the Act on December 19, 1946, 
was not in time. 

Basrmat THAKUJI V. FAZLUDDIN. 
56 Bom.L.R.108. 
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BOMBAY AGRICULTURAL DEBTORS 
RELIEF ACT, 8. 19—Bombay Agricultural 
Debtors Behef Act (Bom. XXVIII of 1989), Secs. 
81, 17(1), 46—Statement submitted to Court under 
s. 14 of Act of 1947—Point of time with regard 
to such statement whether same as for application 
to Court under s. 4—Dedtor’s statement under 
8. 31 of Act of 1939 lying for adjustment of 
debis of other creditors w er ee 
tion under s. 17 not concerned with particular 
transaction—Whether under s. 45 open to 

to allege that particular transaction to be in 
nature of mortgage or sale. 

A statement submitted to a Court under s. 14 
of the Bomba: ultural Debtors Relief 
Act, 1947, wit meaning of s. 19(2) of 
the Act must be a Statement which has been 
submitted within the thme within which an 
application for adjustment of debts could be 
made under s. 4 of the Act. 

There is no distinction with regard to the 
liability of suits being transferred under sub- 
s. (1) and sub-s. (2) of s. 19 of the Bombay 
Agricultural Debtors Relief Act, 1947. The 
only difference is that under s. 19(1) suits, 

appeals, eto., are liable to be transferred 
ether there is an application for adjustment 
of debts or a statement under s. 14 or not. 
In the case of s. 19(2) as soon as there is an 
application for adjustment of debts or a state- 
ment under s. 14, an obligation is cast upon the 
Debt Adjustment Court to give notice to the 
civil Court and an obligation cast upon the 
civil Court on receipt of the notice to transfer 
the suita, appeals, etc. to the Debt Adjustment 
Court. 


A statement made by the debtor under s. 81 
of the Bombay Agricultural Debtors Relief 
Act, 1939, serves the same purpose as an 
epee under s. 17(1) of the Act. But 

t statement to the extent that it applies 
for adjustment of debts of other creditors and 
to the extent that it certain transac- 
tions must be as muoh time as if an 
independent application under s. 17(1) of the 
Act was made. 

Section 45 of the Bombay Agricultural 
Debtors Relief Act, 1989, does not mean that in 
an application under s. 17 of the Act which 
is not concemed with a particular transaction, 
it is open to a party to make an allegation 
with regard to the nature of that transaction 
being a mortgage or a sale. When s. 45 says 
that during the course of the hearing of an 

app lication made under s. 17 it is ae 

debtor to allege that a transaction isd mortgage ` 
uestion 

that 


and not a sale, it means that the 
of that transaction directly arises 
application. 
last date for making applications for 
adjustments of debts under s. 17 Zot the Bombay 
Agricultural Debtors Relief Act, 1989, was 
June 1, 1948. On July 7, 1942, a creditor of 
the debtor applied for the ad of his 
debts and no were issued under s. 81 of 
the Act. In reply to the notice the debtor 
submitted a statement on December 10, 1046, 
certain transactions 
of sale effected by in favour. of another 
person In 19025, 1927 and 1981, and contended 
that these transactions should be ¢deolared 
to be mo: transactions and accounts be 
taken in respect of these :— 
Held, that it was not competent to the debtor 


GENERAL INDEX, ° 1288 


BOMBAY ‘AGRICULTURAL DEBTORS 
RELIEF ACT, 8. 19—(Contd.) 


to challenge these transactions on December 
19, 1946, when he could not ro es 
the transactions on that date if he had 


1984.] 


* 










BOMBAY AGRICULTURAL DEBTORS 
RELIEF ACT, 8. 19 (Contd.) : 


were prosecuted before the Debt Adjustment 
Court must be excluded. 
Baru PARASHRAM 0. KANHAYALAL. 


an independent application under s. 17(1) of 56 Bom.L.R.633, 
the Act, and i 

that, therefore, the lication made b ——8. 19—Couri’s to er 

the debtor in the form of statement submitted PPan pending before & to ouri wader Act— 

under s. 81 of the Act on December 19, 1946, ey eta Mle re Hable to be 

was not in time. tronsferred—Debtor’s fo to make necessary 

BABAI THAKOJI v. FAXLUDDIN. alloaigions under s. 10(1)—Whether such debtor 

56 Bom.L.R.108. Of da nd hat debt ewtinguished under s. 18(2) 

g. Under s. 19(1) of the Bomba . 
= Relief Act, 1947, an ob is cast 


A decree obtained by the plaintiff 
Bethe Ee. who were agriou\turista, 
that the amount due under the 


was to be paid by the defendants to 
the plata be annual instalments, and that 
if any instalment remained unpaid the plain- 
tiff could apply for sale of the mo 


property under s. 15B of the Dekkhan Agri- 
culturists’ Relief Act, 1879. The defendants 


upon the Court, in which a sutt or appeal is 


every appeal that is liable to be transferred, It 
is only an appeal which involves the two 


involves the questions whether the 

whom.a debt is due is a debtor and whether 
the total amount of debts due from him exceeds 
Ra. 15,000. 

The failure on the part of a debtor to mako 
the Ane mary allegations under a. 19(7) of 
the Act, which lead to the transfer of a 
suit or appeal to the Bombay cultural 


of the and his tion was | Debtors Relief Act Court, must incur the 
pene: On July a, 1947, the blaintif Aid | penalty laid down ts. 15(8) of the Act and the 
t Adjustment Court and the darkhast | the debt which is the subject-matter of the 
was accordingly to that Court | sult or appeal is extinguished by reason of 
under s. 19(1) of the Bombay tural | 5. 15(1) of the Act. 
Debtors RENS Age 1947, The Debt Adjust- | Momaman SADIQ v. Houssem Mrva. 


56 Bom.L.R.902. 


~S. 24. See Bommay AGRICULTURAL 
Dustors RELIEF Act, 1947, 8. 15. 
56 Bom.L.R.607. 


————S. 28. 
Section 28 of the Bombay Agricultural 
Debtors Reltef Act, 1947, protects the creditors 
fraudulent alienationg 


against by 

debtor, On the other hand, s. 40 of the Act 

does not refer to the fraudulent intention of the 

debtor at all The disability imposed by 
his 


Code, 1908, and that in any 
case the period between July 17, 1947, and 
Feb 16, 1951, could be exoluded under 
s. 52 of the Bombay Agricultural Debtors 
Relief Act, 1947, and that in either case the 
application was in time :— 


to 
that he has acted bona fide or has paid valuable 
consideration or that the transfer in his favour 
was not fraudulent. There is in a sense an` 


of se. 28 and 40 is to hold that s. 28 with 
plaintiff had been temporarily rived of allenati i P 


r Ee oP a prorina o nie commence under s. 4 of the Act, and 


ore the d pes the provisions of s. 40 apply to all allenations 
theref re, time hich darkhast subsequent to the commencement of the 
was pending before the Collector could not be under the Act until the debts due 
excluded, and . a a aro Alienations 
that Pa an to the provisions of under s. 40 may be made either before 
m. H4), 4, 19(1) and (3) of the Bom- the award is made or thereafter. The prohibi- 
ba De 


y Agricultural Debtors Act, 1947, | tlon enacted by s. 40 comes into 
the time during which the darkhast proceedings as soon as an application is made under s, 4 


sN 
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BOMBAY AGRICULTURAL DEBTORS 
RELIEF ACT, S. 28—(Contd.) 


and its operation continues until the debts 
due by the debtor are disc 

HIMATSING V. SONU. 56 Bom.L.R.69. 
—_1+—— 8, 31. 

A statement made by the debtor under s. 31 
of the Bombay Agricultural Debtors Relief 
Act, 1989, serves the same purpose as an 
application under s. 17(1) ofthe Act. But that 
statement to the extent that it applies for 
adjustment of debts of other creditors and to 
the extent that it challenges certain transactions 
‘must be as much in time as if an independents 
app ration under s. 17(1) of the Act was 


Basal THAKOJI 0. FAXLUDDIN. 

56 Bom.L.R.108. 
———S8. 40— als by debtor pending applica- 
tion for of kis debts under 3. 4—Debdis 
of debtor not discharged at date of sale—Whether 
sale void —PoHcy u Act—Distinction 
between 8.° 88 and s. 40—°P underlying 
section when could be consi Court— 
T ‘er of Property Act (IV of 1888), Secs. 52, 
63 ivil Procedure Code (det V of 1908,) 
Secs. 64, 65. 

If a transfer is made contrary to the provi- 
. sions of sa. 40 of the Bombay tural 
Debtors Relief Act, 1947, it is vold and conveys 
no title to the transferee. . 

The polloy under. the Bombay Agricul- 
tural Debtors Relief Act, 1947, is, first, to 
determine the value of all the assets of the 
debtor and, then, soele down his debts. Ifthat 
be so, the ‘provisions of s. 40 of the Act fit 
in with iepa ofthe Act. Once an applica- 
tion is e a debtor for adjustment 
of bis debts, lature desires that all his 
property should remain intact, available for 
the purpose of discharging his debts. That is 
why s. 40 prohibits alienations without the 
sanction of the Court. 

Section 28 of the Bombay Agricultural 
Debtors Relief Act, 1947, pratects the creditors 
against fraudulent allenations made by the 
debtor. On the other hand, s. 40 of the Act 
does not refer to the fraudulent intention of 
the debtor at all. The disab imposed by 
s. 40 upon the debtor to alienate properties 
is general, subject of course to the provision 
that he can make the alienation with the 
permission of the Court. A transferee under 
s. 40 would not be permitted to raise the plea 
that he has acted bona fide or has paid valuable 
consideration or that the transfer in his favour 
was not fraudulent.- There is in a sense an 
absolute prohibition against transfers until 
the debts of the creditors pro ie ici Se 
The reasonable way to reconcile the provisions 
of sa. 28 and 40 is to hold that « 28 with 
alienations made before the proceedings com- 
mence under s. 4 of the Act, and the provisions 
of s. 40 ly to all alienations made subse- 
quent to commencement of the p 
under the Act until the debts due by the debtor 
are discharged. Alienations falling under 
s. 40 may be made either before the award is 
made or thereafter. The probibition enacted 
DIa ao onra a OPOE e an 
application {s pade g. 4 and its operation 
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BOMBAY AGRICULTURAL DEBTORS 
RELIEF AQT, 8. 40—(Conid.) 


continues until the debts due by the debtor 
are discharged. 
The atgument based upon the policy under- 
i a section or an Act must be accepted with 
on. If the words used in the section 
are clear and miatbiguous and admıt of 
o one m , it is the duty of the Court 
in inte e said section to give the 
words de tein grammatical See see If 
it appears to the Court that the literal construo- 
tion of the words might lead to wholly unreason- 
able and undesirable resulta, perhaps the Court 
be justifed in considering the policy 
1 the section with a view to ta 
non-l and liberal meaning of the words 
used. Ifthe words used are not clear and aro 
ambiguous, consmderstion of the policy under- 
lying the section may become relevant. 
Housing DHANSING V. SONU. 
56 Bom.L.R.69. 


————S 45. 

Section 45 of the Bombay Agricultural 
Debtors Relief Act, 1989, does not mean that 
in an application under s. 17 of the Act which 
is not concerned with a particular transaction, 
ie ie open io a pariy wo ma E aae ee 
with regard to nature of that transaction 
being a mortgege or a sale. When s. 45 says 
that during the course of the hearing of an 
application made under s. 17 it is open to a 
debtor to allege that a transaction is a mort- 
gage and note gale, it: mesna thint thie qaesHon 
of that transaction directly arises that 
application. 

BABIBAI THAKUII 0. FAxLUDDIN. 
56 Bom.L.R.108, 


————S 47. 

Section 48 of the Bombay Agricultural 
Debtors Relief Act, 1947, cannot be read as 
meaning that the provisions of the Provincial 
Insolv Act, 1920, apply to an order of 
adjudication made under s. 47(1) of the Bombay 
Agricultural Debtors Relief Act, 1947. 
HONAPPA V. ANNAPUBNABAT. 

56 Bom.L.R. 1111. 


—__—_—_-S. 48—Provineial Tnsotiency Ac (V 
of 1920), Secs. 87, 38—Debdtor udicated 
insolvent 


under s. 47(1) of Bom. Act XXVIII 

of 1947 =Apphonton debior to Bombay 
ral Debtors Act Court to eet 

order of insolvency and for payment of 
annual tnstalmente—Matniaina- 


debt in six as | 
Protenstal | Act apps to order of 
cdjudication made under s. 47(1) of Bom. Act. 


Section 48 of the Bombay Agricultural 
Debtors Relief Act, 1947, cannot be read as 
meaning that the provisions of the Provincial 
Insol Act, 1920, apply to an order of 
adjudication made under s. #7(1) of the 
Bombay Agricultural Debtors Rellef Act, 1047. 
HONNAPPA 0. ANNAPUBANABAT. 

5@ BonLL.R-1111. 


————-S. 51A. Ses BOMBAY AGRICULTURAL 
DEBTORS RELIEF Act, 1947. 8. 19(1). 
56 Bom.L.R.633, 


Å. 
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BOMBAY AGRICULTURAL DEBTORS 
RELIEF ACT, 8.52. See BOMBAY ÅGRI- 
CULTURAL DERTORS Rewer Acr, 1947, 
8. 1X1). 56 Bom.L.R. 633. 


BOMBAY CO-OPERATIVE SOCIETIES 
AQT (Bom. FII of 1952), 8.34. See Boacmay 
CO-OPERATIVE SOCOTTIÆS Act, 1925, S. 54. 

56 Bom.L.R.629. 


———_5. 54—Soctety or member claiming 
debt or demand from the other—Diepute 
to such debt or demand whether can be 
solely by Tribunal set up under Act. 

Under s. 54 of the Bombay Co-operative 
Socisties Act, 1925, whether it is the society 
or a member who clatms debt or a demand 
from the other, the dispute can only be deter- 
mined by the domestic foram set up by s. 54 
and not by a civil Court. 
Marvan Co-op. BANK D. KAMALAKAR. 

56 Bom.L.R.629. 


BOMBAY DISPLACED PERSONS PRE- 
MISES CONTROL AND REGULA- 
TION ACT (Bom. XXXI of 1952, 8. 2c). 
See Bowsay Dospiacep Parsons PREMISES 
CONTROL AND REGULATION ACT, 1952, S. a ). 
Š 56 BomL.R. (0.C.J.)970. 


————-8. 4—Alloties of displaced ng 
premises whether has status o tenani Whether 
unauthorised occupation within s. d(1)(b) should 
be at its inception—Period of time to bs consi- 
dered for determining unauthorised occupation 
—Construction. 

An allottee of displaced persons premises 
under the Bombay Displaced Persons remises 
Control and Regulation Act, 1952, Is“not~a 
tenant. 


The parlod of time to be considered for the 


purpose of determining under s. 4(1)(6) of the 
ombay Displaced Persons Control 
and R on Act, 1852, whether a person 
is in unauthorised occupation is the time when 
action is sought to be taken him either 
by way of eviction under a. 4/1)(b) of the Act 
or rend him liable for under 


8. ö(2) of the Act. Section 4{7)(b) of the Act 
does not concern itself with the nature of 
possession at its inception. It concerns itaet 
only with the nature of possession atthe date 
when an order is proposed to be made under 
the section and if that on is unauthoris- 
od there is power in competent authority 
to take appropriate action. 

SANWALDAS 0. STATA OF Bousay 

i 56 BonL.R.(O.Q.J.)970. 


———8. 5. See Bowsay Dispracen— 
Passoxs Premwisas CONTROL AND REGULA- 
TION Acr, 1952, S. 41). 

56 Bom.L.R.(0.C.J.)970. 


————8. 6. See Bomuar DISPLACED PER- 
SONS PRAMISES CONTROL AND REGULATION 
Act, 1952, S. 41). 56 Bom.L.R.(0.0.J.)970. 


BOMBAY ENTERTAINMENTS DUTY 
AQT (Bom. I of 1923). See Mumiotpat Aor 
(Bonovans), S. 60. - 65 Bom.L.R.45. 
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BOMBAY FACTORIES RULES, 1953, 
R. 4. Sæ Facronrms Aor, S. 7(1). 
56 ATRIA. 


5. Ses Facronrms ACT, 1048, 


8. 7(1). 56 BonuL.R.1172. 
—— Form No. 2. See Facronrms Act, 
1068, 5. 7(7). ° 56 Bom.L.R.1172. 


———Form No. 3. See Facrornes Acr, 
S. 7(2). 56 Bom.L.R.1172. 


BOMBAY FORWARD CONTRACTS 


seods, whether Bombay Act removes of 
—Reimposition of tbition 
into contracts whether by Act LU of 1960. 
Ths Bombay Forward Contracts Control 
Aot, 1947, does not remove the prohibition 
imposed by the Easontial Supplies (Temporary 
Powers) Act, 1946, with to the enterin 
into of forward contracta in respect of o 
seeds. Even if ths Bombay Forward Con- 
tracts Control Act, 1947, removed the prohi- 


bition entering into such contracts, 
the prohibition is relmposed by the Essential 
supplies (Temporary Powers) Amendment Act. 


1950. 

When there is a specific plece A TA 
deolaring a certain contract to be illegal, tho 
Court must be satisfied that the State Legis- 
lature expressly appHed its mind to the prohi- 
bition contained in the Central law and having 
applied its mind wanted to make a departure 
in the local law, 

BasanTLAL 0. BABILADI. 56 Bom.L.R.1000. 


BOMBAY- GENERAL CLAUSES AQT, 
(Bom. I of 1894), 8. 3(80). 

“Good faith” as contemplated by s. 142) 
of the Indian Limitation Act, 1808, is not 
same good faith as contemplated under a. 8(20) 
of the Bombay Genefal Clauses Act, 1904. 
While the Bombay General Clauses ast mi 
phasises neste and res the o 

neg’ the Indian eeri Act em- 
p not ‘“‘honesty’’ but the fact that due 
oare and attention has been given to- the 
resentation of the earlier ppal on. 
Gorm v. BADASHTY. om.L.R.597,. 


eet 14, See Bommay TENANOY AND 
AGRIOULTURAL LANDS Act, 1948, S. 6(7)(2). 
7 56 Bon L.R.321. 


BOMBAY HIGH QOLRT RULES (AP- 
PELLATE SIDE), 1950, R. 187. 

An applicant who applies for leave to 
appeal to the Supreme Court is entitled, under 
s. 12(8) of the Traian Limitation Act, 1908, 
to excludes the period required for obtaining # 
copy of the dearee, even though r. 187 of` 
Bombay High Court Appellate Bide Rules, 
1960, does not require thet the application for 

e 
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BOMBAY HIGH COURT RULES (AP- 
PELLATE SIDE), 1950, R. 1879—Conid. 


cea to appeal to the Supreme Court should 
sooompleined by a copy of the deores. 
Dae Bank 0. VaAsSUDEORAO. 
56 Bom.L.R.907. 


———-R. 241—Parties- agresing to have 

clause in indentwre of ease construed by Hi 

Court on organ ent aly Gerotl pa 

construction whether pe in O by 

one or the other 

originating summons ees T. Prii Bue? ia 
construed. 

Rule 241, of the Rules of the High Court 
‘of Bombay, 1950, must be very broadly and 
lberally interpreted. Tho right contemplated 
by that rule is any right, and the whole object 
of that rule is to make a procedure available to 
parties which is both cheap and expeditious for 
determination of disputes as to construction 
of a written instrument, which dispute could 
be settled by the Court interpreting ths 
instrument and determining what the rights 
of the parties are. 

Under a clause in an indenture of lease, 
executed in 1927, the lessees hed undertaken 
the obligation to give a complimentary pass 
to the lessor in every show at the lessor’s 
cinema theatre. In 1950, by an amendmant 
made to the Bombay Entertainments Duty 
Act, 1928, provision was made for the levy of 
entertainment duty on complimentary tlokets. 
The lessees and the lessor agreed to have the 
aforesaid olanss in the indenture of lease 
construed by the High Court by means of an 
originating summons and the question that 
arose for construction was whether the lessor 
was entitled to use the complimentary pass 
issued to him by the leasees free from the 
liability to pay entertainment duty. The 
Chamber Judge held that he had no jurisdic- 
tion to maintain the o summons by 
reason of the provisions of r. 241 of the Rules 
of the High Court of Bombay, 1950 :— 

Held, that r. 241 covered this case where 
the lessor and the lessees were disputing their 
mutual rights and the question of that a 
could be determined effectively and finall 
the Court cons the relevant pro 
of the lease and deciding what the rights of 
the parties were. 

Marna THEATRES LTD. 0. GORDHANDAS 
; 56 Bom.L.R.(O. C.J. )1080 


———-HIGH COURT RULES (0.8.)1950, 
R. 502. See Bowspay Hiem Cover RULES 
(O. S.), R. 502. 56 BonL L.R.(O.C.J.)87. 


———R. 523, 502—Preliminary decree in 
partition suit—Court directing joint family 
property to be sold by Commissioner —Sale of 
property by auction—Application for confirma- 
tion of sale by purchasers opposed on ground that 
higher offer mads by ano party—Whelker 
T. 502 gives discretion to Court not to con Med 
sale on such ground—Courts of Equity in 
land and practice of opening biddings—Stat. "$0 
& 31 Vic., c. 48, 8. 7. 

Rule 502 of the Bombay High Court (Orig!- 
nal Side) Rules, 1950, is procedural and it 


pora cet pa a h aa boom abe ee 


the purchaser must obtain an imprimatur 
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[VOL, LYI. 


BOMBAY HIGH COURT RULES (O. S.) 
R. 523, 502—{Contd.) 


of the Court. The rule does not deal with 
the grounds on which the Court may refuse 
to confirm the sale. Those unds are to 
be found in r. 528 of the Rules, and if the 
person who challenges the sale does not bring his 
challenge within the ambit of r. 528, he cannot 
sustain that challenge when the time comes 
for the Court to co the sale under r. 502. 

It is not open to the Court to open a bidding 
in its discretion. The bidding can only be 


-opened on the grounds mentioned in r. 528. 


the Court has no discretion to travel out- 
side the ambit of r. 528, it has no discretion 
also to refuse to confirm the sale, unless it 
has the power under r. 528 to open the bid- 
ding. 


PRABHAKAR 0. SHALIGRAM. 
56 Bom.L-R.(0.Q.J.)87. 


BOMBAY HOUSING BOARD ACT, (Bom. 
LXIX of 1948), 8. 3A. Ses CONSTITUTION 
or INDL, ART. 14. 56 Bom.L.R. (8.0.)248. 


BOMBAY INDUSTRIAL RELATIONS 
AQT (Bom. XI of 1947), 8. 27A. Ses 
Bompay INDUSTRIAL RELATIONS Act, 1946, 
S. 42. 56 Bom.L.R.1124. 


S. 30. .See BOMBAY Inposremon 
RELATIONS Act, 1946, 8. 42. 
56 Bom.L.R.1124. 





———--S. 32. See Bowsay INDUSTRIAL 
RELATIONS Act, 1946, 8. 42. 
, 56 Bom.L.R.1124. 


S. 42—Form L—Notice of change 


under s. 42(2) whether to be given by PUE is 
or Representative Union Whether om 


Lak apaly tw Stala Geosrmnent to tejer d ae 
tender s. 78 without interoention of resent- 
tative Unton—Constructton of statute—Function 


of Court in relation to interpretation of esction 
when law clear—Whether rt can construe 
section in conform with advanced views on 


the subject of n. 
The right to give a notice of ohange under 
8. 4X2) of the Bombay Industral Relations 


Act, 1946, is not conferred upon the indivi- 
dual emplo but is conferred upon tho 
Representa e Union. 
only right that s. 42(2) ofthe Act confers 

upon the is to submit to the Re- 
presentative tino his grievances and it ig 
ultimately for the Repressntative Union alone 
to decide whether a notice of o should 
be given, and having so decided, it is for the 
Representative Union to give the notice. 

estion 78 of the Bombay Industrial Re- 
lations Aot, 1946, permits any and every 
employes to have acosss to the State Govern- 
msot. There is nothing in this section which 
suggests that an employee can paper une 
State Government only through a 
attve Union. 

The function of a Court is not to te. 
In one sense Judges do make laws, but that 
is only in the sense that sections have to be 
interpreted and the interpretation has got to 
bo ir pai with the object the Eogis- 

in passing the law. 
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BOMBAY INDUSTRIAL RELATIONS 
ACT, 8. 42—(Oonid.) 


outlook or the approach of the Court ma 
ples an impress the legislation 
is interpreting. ut when the law is clear 


BOMBAY LAND REQUISITION AQT, 
8. 6—{Conid.) 















in order to do what thinks is justice, When 
the law is clear, the matter is beyond the 


U. STATE or BOMBAY. 
M the Pompetenoe of the Court, and it 


56 Bom.L.R.(0.C.J.) 966. 


subject, 
Umax Has v. STATE or BOrBAY. 
56 Bom.L.R. 1124. 


————8. 44. See Bomnay INDUSTRIAL 
RELATIONBACT,1946, 5.42. 56 Bom.L.R 11%. 


~———8. 54(1). Ses Bomaay INDUSTRIAL 
RELATIONS ACT,1946,9.42. 56 Bon L.R.1124. 


——_——8. 55. See Bownay INDUBTRIAL 
RELATIONSACT,1946,8.42. 56 Bom.L.R.1124, 


——8. 73. 
Section 78 of the Bombay Industrial Re- 
lations Act, 1046, permits any and every 


Under s. 6(4) of the Bombay Land Requisi- 
tion Act, 1948, Government has the power to 
requisition premises even after the lapse of a 
apa of one month from the date on which 

timation of vacancy is received by Govern- 
ment provided the landlord has not exeralsed 
the rights that accrued to him under s. 6(3) 
of the Act and either occupied the premises 
or permitted them to be Occupied, 
DWARKADAS 0. STATE OF Bompay. 

56 Bom.L.R.(O.C.J.)968. 


————8. 8.—Land Act (I of 
1894), Secs. 23(1), s for as- 
certatning 2 itt 2 Eroen for. of 


fot tener io ike copie or 
na ings —Allotment of rikis 
one property Buck tae i ally venue 


State Go h Rep aa 
vernment only through a resent- 
ative Union. 
Umean HABI v. Stare or Bomnmay. 
56 Bom.L.R. 1124. 


BOMBAY LAND REQUISITION ACT, 
(Bom. XXXI of 1947). Ses BOMRAY RENTS, 
Horm, anD Lopene Hoose Rares Con- 
TROL Aor, 1947, S. 18. 
i 56 Bom. L.R. (S.Q.) 1206. 

on appeal from 55 Bom.L.R.366 


————8. 6 Proviso—Constitution of 

India, arts, 81, 11) and (5)—Premises 

Aa a DY mem mi by 
vecani—Porer 

ar ee aR Rr 

ari. 

Constitution oe REN 


an order of on under s. 6(4)(a) 
of Bombay Lan n Act, 1948, 
the Gosaminent made tae that 
certain permises occupied by the petitioner 
had becoms vacant and proceeded to requisi- 
tion the premises. The oner in an appli- 
cation to prevent the Government from en- 
the 


An application by the owner of 
which has been requisttioned under the ay 


tion precedent to the initiation of proceedings 
for ascertaining compensation under the Act, 
and even if the Proceedings are initiated on 
the uest made by the allottess, they cannot be 
regarded as wither liirisdiotion and oonse- 
quently not main le. 


If there is a valid on by the Govern- 
ment under the Donhay tank Roequisttion 
Act, 1948, the subsequent allotment of the 
property by Government does not create any 
privity of contract between the allottee and 
the owner of the property. Where, therefore, 

oner urged the order under which certain rooms were 
the proviso to s. 6(4) the Bombay Land 
R on Act, 1948, which enacts t t the 
d tion made by Government that the and conditions did not operate as a contract 
between the owner and the allottees. 


conolusive is unreasonable and The owner ig not entitled to recover any- 

thus the n itself on his right to enjoy thing more than the amount of compensation 

the prentises was le :— whic is required to be ascertained under s, 8 
ombay 


Held, that this was a case of the exeraise of 
the power of eminent domain and art.-81 and 


of the B Land Requisition Act, 1948, 
and the owner’s right to statutory compensa- 
e 
e 
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BOMBAY LAND REQUISITION ACT, 
B. Conid.) 


tion is not prejudiced sven if the requisition- 
ing authority does not oolleot or is unable 
to collect the charges for which the allottees 
are permitted to ocoupy the requisitioned 
Dron ao The mere fact, therefore, that under 
the order of allotment the allottess were 
required to pay rent “t a certain rate per 
month for occupation of the premises and 
were also required to pay the amount directly 
to the owner did not deprive the Com - 
‘tion Officer of his authority to ascertain tho 
amount of compensation payable to the 
owner, 

in the application of the provisions of sub-s. 
(Z) of s. 28 and s. 24 of the Land Acquisition 
Act, 1894, to oases where there is a requlattion 
under the Bombay Land Requisition Act, 
1048, the expression “land” means “the user 
of the land” and the expression “market 
value” under a 23(1) of the Land Acquisition 
Act means the perlodic payment which a 
willing owner may expect to receive in the 
open market from a willing transferee as 
consideration for parting with the ht of 
user in favour of the transferee who is at 
at any time to abandon the transfer but who 
cannot be compelled so long era | 
to surrender it. A monthly tenancy p 
by the normal rent restriction statute is the 
nearest equivalent to such a transfer and, 
therefore, compensation based on fair rent 
which the premises would fetoh in the open 
market ha regard to the relevant reat 
restriction tion in foros at the time of 
requisition would be adequate compensation 
to the owner for loss suffered by hbm. 

In ascertaining the market the Court must 
have regard to the value of the property to 
the owner in its actual condition at the time 
when he is expropriated with all fts 
advantages and potentialities; but the value 
must be ascertained in the light of oitaum- 
stances existing at the time of requisition and 
not divorced therefrom. Any circumstance 
which puts statutory restrictions upon the 
Ifberty of contract or otherwise depreciates 
the value must be taken into consideration. 
DAWOODALI D. STATE OF BOMBAY. 

X 56 Bom.L.R.238. 


BOMBAY LAND REVENUE RULES, 
1921, R. 80. 

The words “except as otherwise directed 
by State Govemment” in r. 80 of the Land 
Revenue Rules, 1921, are not confined to 
cases similar to those oontemplated by rr. 45-B, 
öl dnd 76. The State Government under 
r. 80 in proper oases can direct the Collector 
to continue to assess land on the basis of 

assessment, although the use of 
the land bas been o 


T. P. KAPADIA 0. THE STATE or BOMBAY 
56 Bom. L.R.143. 


BOMBAY LOGAL BOARDS ACT—Bom. 

VI of 1928), S. 93. See Bomaay TENANCY 

AND AGRICULTURAL LANDS ACT, 1948, 8. 11. 
56 Bom.L.R.1054. 


———— 8. 96. See Bowpay TENANCY AND 
AGBICULTURL Lawnese Acr, 1948, 8. 11. 
56 Bom.L.R.1054. 


BOMBAY LOCAL BOARDS ACT, 8. 98. 
See BORAY Tenancy AND AGRICULTURAL 
Lanos Act, 1948, 9. 11. 

56 Bom.L.R.1054, 


BOMBAY MERGED TERRITORIES 
(BARGDA MULGIRAS TENURE 
ABOLITION) AQT, (Bom. XLV of 1953)— 


Consitiution of India, arts. Be area, 
ec. 3(5 



























Land Revenue Coda (Bom. V of 1879), S 
~—Whether Bom. Act XLV of 1968 consttinenal 
—Bapression “estate” in art. 314 how to be 
constrxed— “the provisions of clause 
2)" in art 31(4) whether means rights conferred 
y art. 31(2)— public purpose nat lable 
under art. 814. 

The Bombay Merged Territories (Baroda 
Mulgiras Tenure Abolition) Act, 1958, is 
constitutional and is, therefore, valid. 

A iaw may be applied to a particular local 
area and at the same time all tts provisions 
not be in force. But because certain p - 
sions arenot in foroe it cannot be sald that the 
law aa such is not in force in that local area. 

The whole object of Parliament when it 
amended the Constitution of India (by tan- 
corporating art. BLA) was to give to the ex- 
pression “estate” the widest meaning. Parlia- 
ment was not concerned with the nicetles of 
tenures or the question whether land was held 
by one person from a or holder. The 
legislation with which the Parliament. was 
dealing was in its very nature intended to be 
conflscatory, and when confiscatory legislation 
hes to be brought within the ambit of the 
Constibution, there is no point in making fine 
distinctions between one tenure and another 
and one estate and another. 

There is no substantial difference between 
the expression “the provisions of clause (3)” 
contained in art. 81(4) of the Constitution of 
India and the rights conferred by art. 31(#). 

What the amendment to the Constitution of 
India [art. 31A] has done is to take away 
from the purview of the judiciary the question 
whsther a particular purpose for whioh 
p is acquired 1s public purpose or not. 

t does not mean that the Legislature is left 
at large to acquire private property in order 
to beneftt other private individuals. In doing 
what the amendment has done, Parliament has 
expressed its confidence in the good sense of 
the Teglalatirre. It bas prevented legislation 
which ls obviously of a ene 
from being assailed and attacked in Courts of 
law on the ground of the legislation not being 
for public purpose. But because public pur- 
pose is not justiciable, it does not follow that 
the Legislature would legislate and acquire 
propery Tor:e pirposs w ch does not sub- 
Berve larger interest of soolety. 
CHAMPRAIBHAL V. STATE OF BOMBAY. 


56 Bom.L.R.1072. 


BOMBAY MONEYLENDERS ACT, 
(Bom. XXXI of 1947), S. 2(17). 

An application under s. 80 of the Bombay 
Money teen Act, 1946, should be made in a 
P suit or rovesding and the gult or 
pro must a sult°or proceeding to 
which the Act applies as defined by a. 2(27) 
of the Act. 

GOY v. MANUBAI. 56 Bom.L.R.470. 


. 


1054.) `. 


BOMBAY MONEYLENDERS ACT, 8. 19. 
See Bomsay MONEY-LENDERS Act, 1947, 
8. 30. 56 Bom.L.R.470. 


————-S. 29. See Bomwsay MONEY-LEND- 
gus Act, S. 80. 56 Bom.L.R.470. 


—_———8. 30—Dobtor’s application for taking 
. accounts and ing amount duc 
lender Sue appii 
pending suti or 
plated by s. 8(17) of Act. 
An application under s. 80 of the Bombay 
toniey lenders Act, 1946, should be made ina 
suit or proceeding and the suit or 
p must a suit or p to 
which the Act applies as defined by s. %17) 
of the Act. 
GOVIND v. MANNABAI. 56 Bom.L.R.470. 
BOMBAY PERSONAL INAMS ABOLI- 
TION AOT (Bom. XLII of 1953). 8. 2— 
Constitution of India, arts. 31(2), 314, 379, 368, 
Seventh Schedule; List I, entry 33, List LII, 
eniry 36, List ILI, entry 43—Bombay Land 
Revenue Code (Bom. V of 1879), Sec. 3(5)— 
Constitution (First Amendment) Act, 1951— 
Whether Bom. Act XLII of 1953 constitutional 
—-What constitutes ‘‘estate’’ within Bom. L. R. 


of words, “subj 
of entry 42 in List LI,” in entry 36, List LI— 
isional Parliament constituted 


by enacting ari. 314A. ` 

The Bombay Personal Inams Abolition Act, 
1952, is co mal and is, therefore, valid. 

Under art. 81A of the Constitution of India 
power is given to the State to extinguish or 
acquire any interest in any land. 

If there is any interest in land, whatever 
its nature, it would constitute “estate” 
within the meaning of the Bombay Land 
Revenue Code, 1879, and the whole object and 
{ntention of amen the on [by 
art. 81A] was to pro for expropriation of 
interest In land by the State. È 

The two limitations upon the power of the 
State with regard 1o on of property 
are to be fo in art. 31($) of the Constitution 
of India, and the limitation of public purpose 
is not a limitation which is outside the artlale 
but is within the ambit of that article itself. 
It is a right conferred by a provision of Part IT 
of the Constitution embodied in art. 31(2) 
that the property of a person cannot 

ea ee eee 
urpose, and if that is a ht teed 
Dey GLE ie op to che Legalna U 
the legislation falls under art. 81A_ of the 
Constitution, to Jeglalate (eee regard to ac- 


quisition of pro and it is not open to the 
n affected py that legislation to challenge 
on the gro that the acquisition is not 


for publio purpose. 
GANGADHARRAO V. STATE OF BOMBAY. 
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BOMBAY PERSONAL INAMS ABOLI- 
TION ACT, S. 4. Ses BOMBAY PERSONAL 


Inams ABOLITION ACT, 10ga, B BN 


———_-§. 5. See BoaomaYy PERSONAL 
Teams ABOLITION Act, 1958, S. 2(1)(e)(d¥e). 
Be Bom La 108d, 


———_8. 6. Sew BOMBAY PERSONAL 
Inams ABOLITION Act, 1958, S. 2 1)(c)(d){e)- 
56 Bom.L.R.1002. 


———_-8. 7. See Bomsay ae 
INAS ABOLITion ACT, 1958, 8. 2(1)(c)(d)(e). 
1 ee Bom RIA. 


————§. 10. See Bompay PERSONAL 
Inams ABOLITION ACT, 105, 8. Dod) z 
B 3 


———-§. 17. See Bomwpay PERSONAL 
Inams ABOLITION Act, 1088, 8. 2(1)(c}(d)(e). 
36 Bom. LR 1002. 


BOMBAY POLICE ACT (Bom. XXU of 
1961), S. 25—Rwles l(a), 2, 8(a)(b)(6}— 
into misconduct of deputy 


Seca Uy pellos Acad by of police 
naher neh ingui e Bera ) 


of a departmenta in by 
a superintendent of po under r. 3 of the 
Rules in operation under the Bombay Police 
Act, 1951, is a condition precedent, a fact 


which must exist before the Commissioner of . 


Police can assume iction or authority 


for the purpose of passing the final order of 
under r. 8 (e) of the Rules against a 


d inspector of police. Where, therefore, 
e ara inquiry into the alleged mis- 
conduct of a deputy inspector of police was 
conducted by an r of police, it was 
held that as the p inary mquiry formed 
part of the proceedings to be held by the 

tendent of police himself under r. 8, 
the holding of the proceedings by an un- 
authorised person did not amount to e proceed- 
ing under r. 8(b) and the Commissioner of 
Po had: no power or jurisdiction to aot 
under any provisions of Bombay Police 
Act, 1981, or rules which authorise him to 
inflict a major punishment on an officer onl 
after a tal inquiry as en 
under the Rules is held. 
SHANTARAM 0. CHUDASAMA. 

56 Bom.L.R.(0.C.J.)350. 


ta 


s. 122(d). 

In s. 122(d) of the Bombay Police Act, 1951, 
the expression “a rep thief” means a 
person who has, by repeated acts, soquired 
the reputation of a thief. The section docs 
not apply generally to: a -criminal batt Sp- 
plies to a criminal who hes acquired the 
reputation of a thief. To render a permon 

ty of the offence under s. 12%(d) of the 


56 Bom. L.R.1062. It is necessary to show that the convictions 


4 


x 
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- BOMBAY POLIQE AQT, S. 122—{Conid.) 


for the offence of theft were reasonab 
the point of time when he was up 
under the’ section. It is not enough to show 
that the accused has a number of convictions 
in relation to an offence of theft. 
‘Srars OF BOMBAY v. ANTHONY MONTERO. 
56 Bom.L.R.43. 


e 
BOMBAY PREVENTION OF ADULTER- 
ATION AQT, (Bom. V of 1985), 8. 4 See 
BOMBAY PaavENTION OF ADULTERATION ACT, 
1925, S. 19(1)(c). 56 Bom.L.R.128, 


<8. 4 T he Prevention of 
Adulisration of Articles of Food Rules, rr. 6(A), 
7—Whether r. 6(A) ultra vires of Act—Mean- 
tug of copresston “‘to the of the pur- 
chaser” in s. 4(1)(a). 

Rule 6(4) of the Bombay Prevention of 
Adulteration of Articles of Food Rules framed 
under thè Bombay Prevention of Adultera- 
tion Act, 1925, is «lira vires of the Act, being 
inconsistent with s. 19(1) (c) of the Act. 


The ression ‘“‘to the prejudice of the 
piicohaser” in s. 4(1)(a) of 


p an artiole of food was 

prejudiced by the purchase, there would be 

an offence under s. 4(1Xa) of the Act. 
SHANKAR. 


Stats v. BHARAT 
. 56 Bom.L.R.245. 


—————8. 19.—Bombay Preveniion Adul- 
teratton of Articles of Food Rules, R. AB) (1) 
“or mhich A AEA Ta than 3.5 
“or 

ys ceni. calewlated as Oho Acid,” ultra vires of 


Section 19{2) (c) of the Bombay Prevention 
of Adulteration Act, 1925, does not empower 
Government to provide by a rule, except in 
cases where there is a deficiency of normal 
constituents or addition of extraneous matter, 
what circumstances ascertained by by analysis 
or otherwise would be sufficient for 
that any article of food is not of the nature, 
substance or quality which tt purports to be. 

Rule 6 (B) (1) p! tbe Bonibay Prevention 
of on of Artioles of Food Rules is 
inira vires of the Bombay Prevention of 
Adulteration Act, 1925, in so far as the words 
“which has an acidity of more than 2.5 per 
cent. calculated as Olio Acid” are ooncemed, 
only if the Court is satisfied that whenever 
. there is deficiency in any of the normal consti- 
tuents of ghee or whenever there is addition 
of te ore matter to the normal oons- 


acidity, to in the rule. 
Stars v. Manan Daans 586 Bom.L.R.128. 


Li BOonBAY PREVENTION 
OF ADULTERATION Act, 8. “i a). i 
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BOMBAY PREVENTION OF ADULTER- 
R OF ARTIOLES OF FOOD RULES, 
R. 6(4) 

Rule 6(4) of the Bombay Prevention of 
Adultera: Gn of Articles of Food Rules framed 
under the Bombay Prevention of Adultera- 
tion Act, 1928, ta Slira vires ofthe Act betng 
inconsistent with B. 19e) 6 of the Act. 
STATER O. BHARAT SHANKAR. 56 Bom.L.R.245, 


— B). 

Rule 6(B (sy A of the Bombay Prevention of 
ee DE berate of Rules ts 
intra vires of the Bombay Prevention of 
Adulteration Act, 1925, fet po the’ ca the words 
ee aT OT  ee 
oent. calculated as Olio Acid” are concerned, 
only if the Court is satisfied that whenever 
there is deficiency in any of the normal consti- 
tuents of ghee or whenever there is addition 
of extrancous matter to the normal constituents 
of ghee, there i an excess of acidity 

in ghee over the 2.5 per cent. acidity, refer- 
red to in the rule. 
Stam v. Manan DANJEL 56 Bom.L.R.128. 


——R. 7. Sæ BOMBAY PREVENTION OF 
ADULTERATION OF ARTICLES OF Foon RULES, 
R..6(A). 56 Bom.L.R.245, 


BOMBAY PREVENTION OF HINDU 
BIGAMOUS MARRIAGES ACT (Bon. 
XXV of 1946), S. 8—Criminal Procedure 
Code (Act F o 1898), Secs. §(2), Chap. XV, 
526—Accused 

in town of aed of of Pr 
Magistrate at Bombay to try offence under s. 5 o 
Act—Whether High Court oan invest Presi- 


or a Presidency te has, under s. 8of 
the Bombay Prevention of Hindu Bigamous 

Act, 1948, power to an offence 
under s. 5 of the Act, does not 


territorial ction to the offence. 
There is n in a. 8 of the Act which ex- 
cludes the ap tion of s. 5(2) and Chapter 
XV of the Procedure Code, 1898, 


to offences under the Act. Therefore, s. 8 
of the Act does not confer jurisdiction upon 
Prosidauy “Magistrates Irexpecive of te 
Presidency Magistrates ve of the 
extent of their territorial jf 

The High Court has no jurisdiction to invest 


a Court tto try a case before whioh 
a case is pen Cont lee edie ae 
case. The High Court has 


transfer cases pending in phoma Courts 
competent to entertain and try them, to other 
Courts subordinate thereto, but has no juris- 
diction to confer authority upon Courts to 
inquire and try cases which they had inttlally 
no jurisdiction to entertain. 
pee 

56 Bom.L.R.249. 


BOMBAY PROHIBITION ACT (Bom. 
XXV of 1949), 8. 65. Ses Bouma? Buns, 
HOTEL AND Lopare House RATES CONTROL 
Acr, 1847, S. 13(1) (c). 56 Bom.L.R.836. 


` 


7 


. 1954.] , 


‘ BOMBAY PROHIBITION ACT, 8. 66(b). 
Ses Bousay RENTS, Hora, anp Loner 
Housa Rares CONTROL ACT, 1947, 8. ee 

56 Bom.L.R.836. 


BOMBAY PUBLIC TRUSTS ACT (Bom. 
XXIX of 1950), 8. 58. ! 
Contributions tmposed under ’s. 58 of the, 
Bombay Public Trusts Act are really fees and 
not taxes, ' 
Section 58 is not ultra vires of the State 
by reason of the fact that it is not 
a tax but a fee. 1 
RATAAL v. Starve or Bomar. 
56 Bom.L.R.S.C.)1184, 
on appeal from 55 Bom.L.R.84. 


BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL AQT; 
(Bom. LVLI of 1947)—Indian Easements 

(V of 1882), Secs. 52, 60-—Suit for ej 

by dlord after determination of 
Tenant secking 


In a sult by the landlord-plainthf to eject 
his tenant-defendant after the determination 
of the lease tn favour of the defendant, a com- 
promise decree was obtained by the parties 
on October 22, 1947. The decree provided 
that the defendant do vacate and cause to be 
vacated the house in suit by October 22, 1940, 


and give 

è been ascertained to be due to the 
plaintiff? by the defendant in 
and mesne profits as from 5, 1046, 
on which date the cause of action had accrued, 
to Ootober 5, 1946, that towards this amount 
the plaintiff be allowed to appropriate the 


in Court 
pending the hearing 
defendant pay to the plaintiff ney 
month on November 5, 1947, on the 
of every succeeding month Rs. 20 in respect 
of the mesne profits until the house in suit is 
handed over and that tn oase the defendant 
failed to pay mesne profits for any thres 
months, the plaintiff could take possession 
of the house. The defendant failed to vacate 
the premises by October 22, 1949, and the 
plaintiff sought to execute the decree and 
claimed possession of the house. The de- 
fendant resisted the clatm on the ground that 
the compromise decree made him a tenant 
of the plaintiff and, therefore, under the 
Bombay Rents, Hotel and Lodging House 
Rates trol Act, 1947, it was not o to 
the plaintiff to obtain possession of the house:- 


Held, that scheme of the agreement 
resul in compromise decree, the 
. absence of any words indicating demise as 
such, the emphasis on the defendant’s under- 
taking to vacate on or before the specified 
date, the use of the words “mesme profits’, 
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liberty left to the defendant to vacate 
as soon as he liked, coupled with the 
olrcumstances under which the contract 
came to be made, led to the inference thal the 
compromise decree edid not evidence the 
creation of a leasehold right ; it onty enabled 
the defendant to remain in possession of the 
property at tbe latet until 
ber 22, 1949, that, therefore, on the 
exptration of the said period the plaintiff was 
entitled to execute'the compromise decree. 
In a suit between the landlord and his 
tenant where the tenant claims the protection 
of the Rent Restriction Act, it would be open 
to the landlord to enter into an agreement 
with the tenant by which the relationship of 
landlord and tenant can be created afresh 


mined, and if in substence the 
a to be one of lease, the fect that an 
ort is made to clothe the transaction with 
an appearance of licence by the use of ingeni- 
ous and clever words would not alter the 
essential character of the transection. In that 
sense the use of words such as “mesne profits” 
or “compensation’? can have no material 
effect. But this is a statement of one aspect 
of the matter. In the nature of 
the transaction itself Courts have inevitably 
to take into account the words used by the 
parties, and in that sense it would be wrong 
to suggest that the words used in the docu- 
ment, such as “compensation”? or ‘‘meane 
profits” are of no consequence whatever. In 
‘deciding the question as to what was the 
intention of the parties in executing the 
document Courts would have to look at the 
document as a whole, give the words used in 
the document their grammatical mean- 
ing, and determine intention of the parties 
in that manner. Ifthe intention of the cs 
clearly appears to be not to create the tion- 
ship of dlord and tenant between them, 
then in construing the words used in the 
document the Courts would have to bear that 
fact in mind. In such a case if the words used 
in the document are consistent both with a 
lease and a licence, Courts would naturally 
prefer to treat the document as a Hoence rather 
than as a lease in view of the intention of the 
parties which is otherwise clear beyond a 
doubt. Even so, the intention can be given 
effect to in construing the words of the docu- 
ment only where the words are capable of 
two constructions, one of which is conaistent 
with the said intention. If the words used 
in the document are unambiguous 'and lead 
only to the inference that the rela of 
landlord and tenant is thereby intended to be 
created, the doctrine of intention cannot 
materially affect the construction of the 
document. a 
The right to exclusive possession and enjoy- 
ment of the property let out te him is an im- 
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ortant feature of the of a lessee. But 
‘or the creation of a lease it is necessary 
to prove the presence of some other equally 
important ingredients as laid down in s. 105 
of the Transfer of Act, 1882; #0 
that it cannot be sald that merely because a 
n is given the right to exclusive possession 
becomes a tenant even if he does not satisfy 
the other ulrements of the definition of 

“lease” contained te 108 of the Act. 

_ RAMJIBHAI 0. GORDHANDAS. 

56 BomL.R.365. 


————-S. 4. See CONBTITUTION OF INDU 
ART. l4. 56 Bom.L.R.(S.C.)286. 


———-S. 5. See Bowsay Rents, HOTEL 
AND Lopaine Housa Rares CONTEOL Act, 
1947, 8. 11. 56 Bom.L.R.402. 


——_———See Bowpay Rents, HOTEL AND 
Lopanra Houvss Rates CONTROL ACT, 1947, 
8.11. 56 Bom.L.R.619. 


————_§. 7. See Bompay RENTS, HOTEL 
AND Lopaive Hoosa Rates CONTROL ACT, 
1947, S. 11. 56 Bom.L.R.619. 


————Ss. 11, 6(10 13 (1)(J), 13(1)(4 
Fy Sie A DUEL a 





Under a lease executed in 1909 an open plot 
of land with some sheds built on it was let 
out to the opponent on a yearly rent of Rs. 600. 
The built other structures besides 
the on the open plot and let out these 
structures to various sub-tenants when sub- 

was le. The lease expired 
in 1949 and opponent became a statutory 
tenant and was protected from eviction by 
the.Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947. The landlords 
applied under p. 11 of Die Act Tor determination 

tho standard Teit of the 2 from 1949, 

t opponent was - 
font the mipana, RA 1,468 ai ren and 
therefore, the standard rent was not Rs. 600 
but was much more than that :— 

Held, that the standard rent must be fixed 
as between the immediate landlord and the 
immediate tenant, and 

that as the standard rent was to be deter- 
mined by deci what rent the tmmediate 
tenant, who was ponent, was paying on 
September 1, 1940, not by deol: what 
the sub-tenants were pa , who were not 
the immediate tenants of landlords, the 
standard rent of the premises was Rs. 600. 
Baxa v. VISHNU. 56 Bom.L.R.402. 


— Premises first let out in 1946—Appi- 
cation by tenani in 1949 for imation of 
tent—Standard rent f by Couri on April 17, 
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1951—Stt by landlord reoning contractual 
rent for January, February or arch, 1951— 
Matnicinabiltty of claim—Effect of fixation 
of standard oa i like sum” 4, s. 18(1) 
whether ejusdem generis with Ane or : 
Consideration contem, in +. 18(1) 


Small Causes Court, whother has jurisdiction to 

make order for deposit of rent dispostal 

of pcan for ination o rent— 
jurisdiction pending 


monthly rent of Rs. 28. In 1940 the defendant 
appHed for fixation of standard rent, and on 
April 17, 1951, the standard rent was fixed b 
Court at Rs. 28-12-0. The plaintiff filed a 
the defendant for arrears of rent from 
anuary 1, 1951, to December 81, 1951, claim- 
ing contractual rent of Rs. 28 for the months 
of January, February and March, 1951 and the 
standard rent of Rs. 28-12-0 for the 
nine months. ae ioe of the effect 
of the fixation of rent on the plaintiff's 
claim for contractual rent for January, Feb- 
ruary and March, 1951 :— 

Held, that the plaintiff could not recover 
rent for the od January 1, 1951, to March 
81, 1951, was In excess of the standard 
rent fixed, vis. Rs. 28-12-0. 

So long as there is no determination by the 
Court under s. 11(1)(a) of the Bombay Rents, 
Hotel and ouse Rates Control Act, 
1047, the fe) 
from the tenant or 
the contractual rent, the rent at which the 
premises were first let after September 1, 1940. 
It is only when the standard rent has been 
altered that the recovery or the claim becomes 
unlawful. Onoe the Court comes to the conclu- 
sion that the rent which had been recovered 
by the landlord and which had been paid by the 
tenant was not the real standard rent but was 
in excess, and the Court determines what is 
the real standard rent under s. 11(Z) of the Act, 
then, although to the extent that the land- 
lord had recovered the higher rent his act may 
not be unlawful, still s. 20 of the Act gives the 
right to the tenant to reoover whatever he bad 
paid to the landlord in excess within the period 
of limitation. 

The “other like sum” mentioned in s. 18{Z) of 
the Bombay Rents, Hotel and pelea 
House Rates Control Act, 1947, is efusden 
generis with fine or premium referred to in 
the section. The consideration contemplated 
in the section is not a pecuniary consideration 
but consideration other than pecuniary. 

Tt is not always right to assume that when 


the ture the qsed in the 
earlier Acts in a consolide Act, the change 
was intended to mark a of policy. 


Very often the Legislature uses language 
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which is more in consonance with proper 
drafting and the change may not indicate any 
change of policy at all. 

There is no jurisdiction in the Small Causes 
Court to make an order for osit of rent 

the of the tenant’s application 
or the fixation of standard rent. 

The Small Causes Court has jurisdiction to 
make an order for pie payment of rent 
by the tenant where an cation for fixing 
the standard rent is made before or after the 
notice under s. 12(2) of the Bombay Rents, 


Hotel and Lodging House Rates Control Act, 
1047, is given. 

KanaMany v. VELJI. 56 Bom.L.R.619. 
5,19, 


There is no jurisdiction in the Small Causes 
Court to make an order for deposit of rent 
crt the rie ar Ol the tenant e a 
or the tion of standard rent. 

The Small Causes Court has jurisdiction to 
make an order for interim payment of rent 
by the tenant where an tion for fixing 
the standard rent is made before or after the 
notice under s. 12(2) of the Act is given. 
KARAMEEY 0. VELJI. 56 Bom.L.R.619. 


————8.13(4. Ses Bormay RENTS, HOTEL 
AND Lopamne Houss RATES CONTROL Act, 
1947, s 56 Bom.L.R.402. 


æ Bompay RENTS, HOTEL AND 
Hovusz Rares CONTROL ACT, 1947, 
56 Bom.L.R.619. 


13—Bombay Prohibition Act 
of 1949), Rect 000): 66(b)— 


Lo. 
8S. 11. 


to be evicted—Single 
act of conviction whether sufficient for purpose 
of 8. 13(1) (6). 
The defendant who was a tenant of the 
lainthf was convicted under the Bombay 

hibition Act, 1049, for the offence of being 
in possession of liquor. Thereafter the plain- 
tiff sought to eject the defendant on the ground 
that he was guilty of conduct falling within 
the meaning of s. 18(1)(c) of the Bombay Renta, 
Hotel and Lodging House Rates Control 
Act, 1947. On the question whether the 
soma was entitled to recover possession 

the defendant :— 

Heid, that the defendant had been convicted 
of using the premises for an illegal purpose 
within the meaning of s. 18(1) (c) of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, and 

that, therefore, the defendant was liable to 
be evicted. 

Tob the tenant within s. 18(1) (c) of the 
Bombay Hotel and Lodging House 
Rates Control Act, 1947, it is not necessary 
that the user of the premises for an illegal 

should® be continuous or ent. 
I single act of conviction la suficient to ring 
the tenant within the section. 


JAYANTILAL 0. Dayana, 56 Bom.L.R.836. | 
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AQT, 8. 15— er of Act (IV 
of 1882), Sec. 108—Tenant sub- premises 
let to after coming into force of Act—Lease 


permitting ; 
of assignment in favour of sub-ienant. 
By reason of s. 15 of the Bombay Rents, 
Hotel and Lodging House Rates-Control Act, 
1947, after the coming into force of the Act 
no contract can be entered into which would 
Po ee transfer 
interest in the premises. 
If there is such a contract in existence prior 
Tide ik checot ase pening ter alien 
vision in the contract provi for sub. 
CL Deon GUM ibet dee 
Once there is a prohibition against the 
doing of an act, it is impossible to urge that 
because the has not referred ex- 
presaly to contracts it is open to by their 
contract to get over the prohibition contained 
in the law. 
P. D. Aswan v. Kavasuan. 56 Bom.L.R.467, 


——— 8. 18. 

The “other like sm” mentioned in s. 18(1) 
of the Borabay Rents, Hotel and Lodging 
House Rates 1 Act, 1947, is cjusdem 
generis with fine or premium referred to in 
the section. The consideration contemplated 
in the section is not a pecuniary consideration 
but considerations other than ; 


The accused, the landlord of a house under 
construction, received from his prospective 
tenants a sum of money by way of premium 
or pugree under an oral to lease 
certain rooms when completed. how- 
ever, the building was ready, the Controller 
of Accommodation, acting under the Bomba: 
Land Requisition -Act, 1948, as amenda, 

oned the rooms in question, and the 
landlord got no opportunity of effect to 
the executory contract into by him. 
On a prosecution of the accused, under 8. 18(1) 
of the Bombay Rents, Hotel and 
House Rates Conttol Act, 1947, for having 
received a premium in respect of the grant 
of a lease :— 

Held (1) that the-oral agreement mede bet- 
ween the did not constitute a lease, 
but that it amounted to an agreement to grant 
a lease in future ; 


(8) that the section had no application 
to the contract in question, which was exe- 
cutory. 

Giving the words “in respect of” their 


. e 
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Bombay Rents, Hotel and 
Rates Control Act, vis. to” or “with 
reference to” it Sakis plain that this relationship 


must þe of the grant, removal or 
contintaton. of 6 easy unless a lease 


MT paige dicrie ora 
TEE tie tines CHR eetanorey eee at 
cannot be said that the was ‘in respect 
of” the grant of a lease. The relationship of 
landlord and tenant does not' come into exist- 
enoe till a lease comes into existence, in other 
words, there is no relationship of landlord and 
tenant until there is a demise of property which 

is capable of being taken on of. 
` Section 18 does not make the intention 
le; it makes an act punishabls which 
aot is related to the existence of a lease. It 
does not make t of money on an exeoutory 
contract punishable, on the other hand it 

only makes receipt of mo ‘on the 
renewal or continuance of the lease of any 
premises punishable. Unless the lease comes 
into existence no offence can be said to have 
been committed by any person receiving the 


it ts well-settled rule of construction of 
penal statutes that if two possible and reason- 
able constructions can be upon a penal 
provision, the Court must towards that 
construction which exempts the subject from 
rather than the one which tmposes 
penalty. Itis not competent to the Court to 
ae Or an CIprrson: used DY 
the Legislature in order to carry out the 
intentien of the Legislature. l 

TOLARAM 0, STATE OF B’BAY. j 
5s 36 Bom (8:0:)1206; 
On appeal from 55 Bom.L.R.366. 


————_S. 20. See Bowsay RENTS, Hore. 
AND Lopamra Housa Raras CONTROL Act, 
1947, 8. 11: 56 Bom.L.R.619. 


———-8. 28. Sope of the section—Special 
Court, m ofii to reooer arrears of 
T to e e on property 


beyond furtediction for arrears of rent. 
Section 28 of the Bombay Rents, Hotel and 
House Rates Control Act, 1947, is 
in two parts: not only ft confers juris- 
diction special Courts, but it also ousts 
the of every ctvil Court to try 
suits which ‘are cognizable by the Courts, 
or to try questions which can be tried by 
special Courts set up under the Act. The 
furisdiction of special Courts is not merely to 
try sutts for the recovery of rent or possession, 
but the jurisdiction is wider, because the 
jurisdiction. is to try sults relating to the 
recovery of rent or possession of premises. 
- When a tenant is in arrears of rent, in one 
sense it is true that he owes a debt to the land- 
lord, but the nature of the debt is rent due for 
use and occupation of the premises let out to 
him; and what s. 28 of the Rent Act does is 
to jurisdiction upon the special Courts 
to all sutts in respect of debta which are 
debts arising out of arrears of rent. 
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widest meaning in the context of s. 18({7) of the |’ 
House 


“under the section has the necessary 
Jurisdiction or even the 


, the nature of the suit, what are the 
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Section 28 of the Rent Act oonfers 


ition upon the special Courts set up by that 
‘section notwithstanding anything contained, 
‘in any law and notwithstanding 
‘reason of the amount of the claim or for any 


that by 


other reason the suit or proceeding would 
not but for the provision be within the juris-. 
diction, the special Court would still have 


. jurisdiction to try suits and proceedings 


mentioned in that section. 

If a suit falls within the purview of s. 28, the 
rules with regard to the jurisdiction laid down 
in the Civil Procedure Code have no applica- 
tion. Tt is not permissible to csk the further 
question whether tho special Court set up 


pecuniary 
territorial 
The special Courts have exclusive 
on with to a particular subject- 
matter and their n arises, not b 
reason of any or territorial co: 


‘deration, but thelr jurisdiction ares by reason 


of the subject-ma of the nature 
A tae e TE. order to deter- 


mine the jurisdiction of the special Court, 
the only thing that has to be looked at is the 


' subject-matter of the suit; and if the subject- 


matter of the suit is that which is described in 


: the section, the special Court has jurisdiction, 


and no further question as to its pecuntary or 


territorial on can arise. 

Section 28 confers jurisdiction upon the 
special Courts not only to decide questions 
referred to in the section, but also matters 


which are incidental or ancillary to the deter- 
mination of those questions, e.g., whether the. 
caer ari aParge on. property 
situated outside jurisdiction for arrears of rent. 

The questions that arise for consideration 


‘in a case under the Bombay Rents, Hotel and 


House Rates Control Act are what is 
uestions 
to be determined, and if the nature of the suit 
is that of a sutt relating to the recovery of 
rent or possession by landlord and tenant, or 
it relates to any question that arises under 


the Act, then under s. %8 there is an Teas. 
prohibition Court other than the 
named Court trying suit or determining 
that question. 


Applications made for fixation of standard 
rent under the Rent Ristriction Act should 
be disposed of without delay. 

KHURSHEED. 


MEHERSINGH 0. 
56 Bon L.R. (0. C.J.)540 


———Prestdency Small Cause Courts Act 
XV of 1882), Chap. VII—Ejechnent proceedings 


h Court of' Bom. Act 
L ye-a of 8.880 opaa i pio. 
0. ouri u Aż XV 
of 18 2 to hear 
Jurisdiction to deal i any claim or ques 
tion arising out of the Bombay Rents 
and Lodging House Rates Control Act, 1947, 
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or any of its provisions is ancillary to the 
Jurisdistion co erred upon the Court to decide 
a suit or proceeding between a landlord and 
tenant or an application made under the Act. 
By on on special Courts 
the Act to deal with any 
claim or question arising out of the Act or any 
of its provisions, tt is not intended to indicate 
a third category of proceedings that is pro- 


in the nature of applications made under the 
Act in which any olaim or question 

out of the Act or any of its provisions may 

to be decided. 


evidence held that the defendant was a licensee 
of the plaintiff and the license was revoked 
and passed an order against the defendant 
directing him to vacate the premises. When 
the matter came up in revision to the High 
Court, the defendant contended that he was 
a sub-tenant of the plaintiff and that he was 
entitled to the protection of the Bombay 
Rents, Hotel and Lodging House Rates Control 
Aot, 1947, and that the plaintiff was not 


entitled to obtain an order in e against 
him by under Chagice VIL 
of the Presi 8 Cause Courts Act :— 


Held, that the ejectment proceeding insti- 
tuted by the plaintiff was not a suit or proceed- 
ing between a landlord and a tenant nor was 
it an application made under the Bombay 
Renta, Hotel and House Rates Control 
Act, 1947, that s. 28 o Act had no applica- 
tion to the merely because the 
defendant sll eis Risin on a plea 
that he was a tenant entitled to the benefit 
of the Act, and that the Court of Small Causes 


by the plaintiff. 
' Bermon v. SHANSUNDER. 56 Bom.L.R.896. 


————Ses Bommay Rants, HOTEL AND 


Lopame House Rarmgs CONTROL ACT, 1947,- 
56 Bom.L.R.962. 


8. 50. 


erior Division, at time of passing of Ad— 
Suwit decided by such Cowri—Whether Court 
had jurisdiction to try suit—Words “such 
Courts’? in proviso to s. 50 whether validate 


continuance of proceedings in Courts which 
have no fw to try them under s. 28— 
Constructt f f 


The words “such Courts” in the proviso to 
s. 50 of the Bombay Rents, Hotel and 
House Rates Control Act, 1947, have reference 
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GING HOUSE RATES CONTROL 
ACT, 8. 50—(Conid.) Le > 


to the Courts which have jurisdiction to try 
suits and p: under the Act and are 
not intended to te the continuance of the 
proceedings in Courts which had no jurisdiction 
to try them. Therefore under the proviso 
if the-p wert in the Courts 
which were not the Courts furisdiction 
under s. 28 of the Act, the suits had to be 
transferred to the p Courts; whereas in 
the case of sults pen in er Courts, 
they were to continue su i Garta, and 
provisions of the Act and the rules made. 
thereunder were to apply to all such suits and 


roceedings. 
hixcanoorár 0. MANEKLAL, . 
56 Bom.L.R.962. 


BOMBAY RENTS, HOTEL AND LOD- 
GING HOUSE RATES CONTROL 
ane AMENDMENT) ACT (Bom. 
of 1951)—Constitution of India, Seventh 

Sch., List I, entry 3, List II, entry 13—Whether 
Act to Cantonment areas— 


The State Legislature was competent to 
enact the Bombay Renta, Hotel and 
House Rates Control (Second Amendment 
Act, 1951, and it app to the Cantonment 
areas in the State. 

The expression ‘including the control of 
rents” in entry 8 in List I of the Seventh 
Schedule to the Constitution of India, means 
that the control of rents contemplated by this 
entry is in relation to “the house acoommoda- 
tion’ which expression precedes the expression 
‘including the control of rents.” 

The nature of this power which ts conferred. 
upon Parliament, a power additional to the 
power that was enjoyed by the Central Govern- 
ment under 


which Par- 
Hament could deal is not control of rents which 
bad no relati 


the Union List, the State List and the Concur- 
rent List, and attributing to the Constituent 
Assembly an intention of bringing about a 
e 
oe 
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conflict between the powers of the State Legis- 
latures and Parliament must be avoided. 
DaBUKHANAWALA 0. KHAMCAAND. 

. 56 Bom.L.R.105. 


BOMBAY SHOPS AND ESTABLISH- 
MENTS ACT (Bom. LXXIX of 1948), 
8. 70. Ses Paymanrt or Wacas Act, 1936, 
8. 15. 55 Bom.L.R.930. 


BOMBAY SKIM MILK POWDER (GON- 
TROL ON DISTRIBUTION AND MOVE- 
MENT) ORDER, 1952—Fssential Suppes 
Qenporary Powers) Act (XXIV of 1946), 

ecs. 3, 7, 8&—Defence of India Rules, 1939, 
r. 119—Order dated A 19, 1952, APREA 
in Gaxette of India dated April 21, 1952—Ad 
in contravention of Order comeitied on April 
26, 1958—Burden of proof—Whether sufficient 
for prosecution to show when order came into 
fores in Delki—Accused whether guilty of offence 
—Whether interoal of tims between 
of offence and publication of Gaaette to be con- 
sidered in awarding sentence. 

The accused was prosecuted for importing 
into Greater Bombay on April 26, 1952, 
skimmed milk powder in contravention of 
the Bombay m Milk Powder (Control on 
Distribution and Movement) Order, 1952, 
made by the Goverment of India under 
8. 3(1) of the Essential Supplies (Temporary 
Powers) Act, 1946. The Order bore the date 

ril 19, 1952, but it in the Gazette 
of India dated April 21, 1952. The saooused 
contended that he had not committed any 
offence as it had not been shown that the copies 
of the Gazette containing the Order had become 
available before the alleged offence was com- 


- mitted. 


Held, that it was sufficient for the prosecu- 
tion to show that the Order was published at 
a particular time in Delhi, 

that tt was proper to presume in the case 
that the Gazette was lished in Delhi on 
April 22, 1952, 

that it should be taken that the order became 
law from April 22, 1952, 

that, therefore, the accused had committed 
the offence, and . í 

. that the short interval of time between the 
commission of the offence and the publication 
of the Gazette of India could be taken into 
consideration only in awarding the sentence. 

Inasmuch as the Order in this case was a 
statutory Order it was not necessary for the 

on to show that the accused knew 

of the Order. Immediately it was shown that 
the Order came into foroe, contravention of 
it became an offence, though in case the offence 
was committed soon after, the fact would be 
taken into consideration in awarding the 
sentence. . 
Strata v. MAHIPATRAM, 56 Bom.L.R.273. 


BOMBAY TENANOY ACT (Bom. XXIX 
of 1939). See Bowmay THNANCY AND AGRICUL- 
TUBAL Lanns Aor, 1948, S. 89{2). 

56 Bom.L.R.1076. 


um BOMBAY- LAW REPORTER. 


BOMBAY TENANCY AQT, B. 2(16). 
Talukdar under cement to lease to 
tenanis ‘or rent and local fund cess 
payable 

A tal 


him to Government. 

dar leased certain lands situated 
in his to tenants under agreements 
which provided for payment by the tenants 
of certain amounts as rent and also whatever 
local fund cess which he was liable to pay to 
Government. On the question whether what 
the landlord was recovering from his tenants 
was cess or rent :— 

Held, that the consideration paid by the 
tenants for the use and occupation of the 
lands was two-fold: one was the payment 
of an amount which was ed as rent 
and the second was the payment of the local 
fund cess, : 

that the payment of the local fund cess 
by the tenants to the landlord was part of 
the consideration for the use and occupation 
of the lands, and 

that, therefore, what the landlord was 
recovering from the tenants was not cess but 
was rent within the of the definition 
contained in s. #16) of the Bombay Tenancy 
and Agricultural Lands Act, 1948. 
JAYWANTSINEJI v. Stare oF BOMBAY. 

56 BonL.R.1054. 


The Bombay Tenancy Act, 1989, does not 
apply where the tenancy has been brought. 
to an end by a notice 
prior to the into force of the Act, unless 
the person falls the definition which made 
certain persons by a legal fiction protected 
tenants even when they are not otherwise 
so under the Act. 
DIGAMBAR v. VITHOBA. 56 Bom.L.R.385. 
—§—S. 5. See Bowsay Tunanoy Act, 
1980, 3. 28. 56 Bom.L.R.219. 


—— s8. 6N issued by State 
Government under s. 6(2) of Act lowering 
maxwawm rate of rent T to district 
on basis different from that laid down in s.6 
(1) of Act—Whether such notification beyond 
scope, ane ambit oJ oe fications issued 
" sO) bey can be, es ome 

time—. of delegated legislation— 
Applicabtiity oli cit under which 


Tenancy Act 

(Bom. XXIX of 1989), Sec. 15(1(8)}—Bombay 
General Clauses Act (Bom. I of 1904), Sec. 14— 
Constitution of India, arts. 31B, 31(1), 19(1)(f). 
Section 6(%) of the Bombay Tenancy and 


Lands Act, 1948, is not wlira vires 
of the on the ground that it oon- 
stitutes legislation. 


Notifications issued b 
ment under s. 6&2) of 
and’ 
beyon 
Act. 


the State Govern- 
Bombay Tenancy 

ral Lands Act, 1948, are not 
the soope and ambit of e. 6(2) of the 


fvot. tiv 


by the landlord . 


eee E 
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BOMBAY TENANCY ACT 8. 6—(Contd.) 


The power of the State Government to 
issue a notification under s. 6(2) of the Bombay 


issued under the section lowering’ the rate of 
the maximum rent payable by the tenants 
under s. 6(1) of the Act. The State Govern- 

ore, alter the maximum rent 
notifications under s. 6) of the 
Act from time to time. 

The power of the State Government to 
issue a notification under s. 6(%) of the Bombay 
Tenancy and Agricultural ds Act, 1048, 
cannot be limited to firing a lower rate of the 
maximum rent with regard to a 
area; it can extend to fixing a lower rate 
of the maximum rent to different areas and 
to a conglomeration of different areas consti- 
tuted by a district or even by the State as 
a whole. 

Section 6(2) of the Bombay Tenancy and 
Agricultural ds Act, 1948, empowers the 
State Government to fix a different basta 
from the basis laid down in s. 6(1) of the 
Act, and, therefore, in a on issued 
by the State Government under s. 6(2) of 
the Act the rate of the um 
rent, the State Government need not maintain 
the basis laid down in s. 6(1) of the Act. 
CHMANLAL v. BOMBAY Sree, 

56 Bom.L.R.321. 


~————The Bombay Tenancy and Agricul- 
tural Lands Act, 1948, by its s. 6(1) fixed the 
rate at which the tenants of land 
(viz. Batha lend) were to pay rent by a share 
of the erop raisod at one-third. By a noti- 
floation issued under s. 6(2) the Government 
of Bombay fixed the rate at one-sixth of the 
crop raised. Then by a second notification, 
issued under s. 8 of Act, the Government 
ordered that the rent should be fixed in cash 
instead of in kind, and by another notification, 
it fixed the rate at three times the amount 
of assessment on the land A question having’ 
arisen whether the third notification was 
valid :— 

Held, (1) that the notification fixed the rate 
without taking into consideration the ld 
of the crop, the agreement between the d- 
lord and tenant as to the payment of the 
crop-share, the market value of the crop at a 
particular time, and the kind or the quality 
of the crop that might be grown on the land ; 

(2) that what the Government hed done by 
issuing the notification was to deprive the 
landlord of his right to receive the rent fixed 
under the t with the tenant subject 
to the maximum without the tenant complain- 
Ing that that rent was not a reasonable rent 
and without the reasonable rent being properly 
determined as laid down by the Act; and 

(8) that the notification was bad and invalid, 
as tt did not fall within the ambit of s. 8(2) 
of the Act. 

The Legislature never intended that once 
the maximum rent was fixed under s. 6(#) it 
was o to t under s. 8(2) 
to œ or lower that maximum rate. The 
maximum rent having already been fixed, s. 8 
merely provided the machinery whereby the 
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landlord should be in a position to receive 
that maximum rent under s. 6(8). 

Reading ss. 6, 7 and 8 together it is clear 
that the landlord is entitled to receive the 
maximum rent fired under s. 6(2) subject to 
its being reduced on the ground that it is not 
reasonable, and he is entitled to receive that 
rent either in the shape‘of crop or in its 
equivalent at’the rate fixed by the State. 

The only power of the Govérnment under ` 
s. 6(2) is to fix any rate which it thinks proper, 
but t power does not extend to Ax aibit. 
rarily what the landlord should receive in place 
of a share in the crop grown by the tenant. 

In s. 6(8) Government hes been given the 
power to fix the maximum rent on the basis 
of orop shere or any other suitable basis. The 
language of s. 8(2) shows that the only power . 
conferred upon Government is to fix the rate 
of commutation. It does not confer power 
upon Government to fix the value of the crop 
on any suftable basis it thinks fit. The power 
conferred upon Government is not to fix any 
rate but to fix the rate of commutation. 
JORAWARKHANJI v. BOMBAY STATE. 

56 Bom.L.R.662, 


———8. 7. 
Section 7 is the only section which imposes a 
yaoi upom the tenant to. pay tent and 
which confers a right upon the landlord to 
recover rent from the tenant. It is the 
section in the Act as far as the 
is concerned. It imposes a 


8. &{2) ; in other words, there is no lability 
the tenant to pay even the agreed rent tf that 
agreed rent is in excess of the maximum fixed 
under s. 6; but if the agreed rent does not 
exceed the maximum rent he is liable to pay 
that rent, subject to the exception that even 
though the agreed rent may conform to the 
maximum rent the tenant has a ht to 
contend that that rent is not a reasonable rent 
and got the reasonable rent determined by 
the tdar under s. 12. 
JORAWARKHANJI v. BOMBAY STATA. 

56 Bom.L.R.662. 


———Ses Bowsay TANANCY AND AGRI- 
CULTURAL Lanp Acr, 1948, 8. 11. 
56 Bom.L.R.1054. 


——-S. 8—Lendlord and tenoni—Remt 
payable tenant to landlord—Rate of rent so 
payable—. of rent by statute—Reni 


enancy 

Lands Act, 1948, by its s. 6(1) fixed the rate 
at which the tenants of tural land (viz, 
Baths Inid) were to pa rent by a share of the 
orop at one- By a notification 
issued under s. 6{2) the Government of Bomba: 
fixed tha rate at ano-alzth of the erop raised 
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Then by a second notification, issued under 
s. 8 of the Act, tho Government ordered that 
the rent should be fixed in cash instead of in 
kind, and by another notificdtion, it fixed the 
rate at three times the amount of assessment 
ontheland. A question having arisen whether 
the third notification was valid :— 

Held, (1) that the nofiftcation fixed the rato 


without taking into consideration the peu 
of the , the between the - 
lord and tenant as to the payment of the 


crop-share, the market value of the crop at a 
particular time; ;and the kind or the quality 
-of the crop that might be grown on the land ; 
' (2) that what the Government had done by 
the' notification was to deprive the 
lindlord of his right to receive the rent fixed 
‘under the t with the tenant subject 
to the maximum without the tenant complain- 
ing that that rent was-not a reasdnable rent 
and without the reasonable rent being pro- 
poriy determined aa lald down by tho. Act; 


(8) that the notification was bad and invalid, 
tt did not fall within the ambit of s. 8(2) 
the Act. 
Section 8(1) of the Bombay Tenancy and 
Lands Act, 1948, gives the power 

to'the Government to declare that the rents 
tenants in or in 


wae be 


kind ‘should 
once the notification is issued under the sub- 
section, there is no longer any nae upon 
the tenant to pay the rent by giving to the 
landlord a share in the crop which he hes 


grown but the‘ obligation is to pay the rent 
-cash. The ' 


i ‘sub-section does not lay down 
what is to-be'the ra 
the cash-rate is to 
of the crop share 
entitled. 


prmodities 
the one hand is the crop which the tenant 
grows, on the other hand is the cash or the 
monsy. The Government is given wide power 
to determine how the tenant should pa to 
the landlord rent in money instead of Tma 
which he used to pay before the issue of the 
notification under s. 8(1). The power to fix 
the rate of commutation must necessarily 
imply that that power 
bea in mind that there should-be a reason- 
able relationshtp to the value of the crop in 
the’ value of that crop. The 
whole object of the sub-section is to provide 
a area ala So the rate of exchange 
should be which cannot be done 
if one is to ignore or overlook the -value of the 
commodity which is‘ being exchanged into 
-The never thtended that once the 
maximum: rent was fixed under-s. 6(8) it 
Wer open to Government under s. 8(8) further 
to or lower that maximum rate. The 
e 
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maximum rent having already been fired, s. 8 
merely provided the machinery whereby the 
landlord anould be in a position to receive 
that maximum rent under s. 6(2). 

Section 7 is the only section w imposes 
‘a liability upon the tenant to pay rent and 
‘which confers a right upon the ord to 
recover rent from tenant. It is the key 
section in the Act as far as the question of rent 


is concerned. It imposes a lity upon the 
tenant to pay the rent upon between 
him and the lendlord. This is 


‘subject to the maximum rent fixed under 
s. 6(2); in other words, there is no liability 
tipon the tænt to pay even he seer Tat 
ff that agreed rent is In excess of the maximum 
fixed under s. 6; but if the agreed rent docs 
‘not exceed the maximum rent he is liable to 
pay that rent, subject to the exoeption that 
even though the agreed rent may conform to 
the maximum rent the tenant has a to 
contend that that rent is not a reasonable rent 
and 


tdar under s. 12. _ 
Reading ss. 6, 7 and 8 it 1s clear 
that the landlord is to receive the 


maximum rent fixed under s. 6(2) subject to 
.its being reduced on the t it is not 
reasonable, and he is en to receive that 
rent either in the shape of arop or in ita money 
equivalent at the rate fixed by the State. 
1 “The only power of the Government under 
TA E eis eens pray ok i 
: but t power not extend to fx, abit 
what the landlord should receive in place 
of a share in the crop grown by the tenant. 
Under s. 8(%) the power of Government 


.is merely to fix the rate of commutation, and 


if Government does not fix the rate of com- 
mutation, then the is conferred upon 
the Mamlatdar to fix the amount of commut- 
ation, and the amount which he has to deter- 
mins shall not exoeed the maxtmum rate 
fixed under s. 6, and shall not be altered for 
a period of five years from the date on which 
it was determined. . The fixing of the rate b 
fey a aubject't) the ast 
mum for obvious reasons, because as the 


Government was merely laying down the. 


exchange rate, as it were, tt was unnocessary 
to provide that that should not in any case 
exceed the maximum. Where, however, power 
is given to the Mamlatdar not to fix the rate 
but to fix the amount, it was necessary for the 
Legislature to provide that in fixing the 
amount the Mamlatdar should bear in mind 
the maximum rent under s. 6. 
In determining the amount. of commutation 
the Mamlatdar must take into consideration 
all the relevant factors which would help him 


to decide what a proper and fair rate of ex-. 


change as between a particular crop and the 
cash value of it should be. 


In s. 6(2) Government has been given the 
power to fix the maximum rent on the basis 
of crop sbaré or any other suitable basis. The 

of s. 8(2) shows that the only power 
conferred upon t ts to fix, the rato 
of commutation. It does not confer power 
upon Government to fix-the value-of the crap 
on any suitable basis it thinks fit. ‘The poyrer 


t the reasonable rent determined by the ' 


l 
l 


' 


$ 
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conferred upon Goyernment is not to fix any 
rate but to fix the rate of commutation. 
JORAWARKHANJI 0. BOMBAY STATE, 

a 56 Bom.L.R.662. 


———-8. 9. See Bowsay TENANCY AND 
AGRICULTURAL LANDS ACT, 1048, 8. 11.- 
56 Bom.L.R.1054, 


———S. 11—Bombay Land ay Code 
Bow: V of aie a Secs. 86, ek ee, 
-Local Boards Act (Bom. Lo bc et 


Secs. 98, 93, oe Telueier oler 


Section 11 of the Bombay Nennnes and 


the 

it does not prevent the landlord 

a oess from his tenant which 
le to pay to Government, 

The mischief aimed at by s. 11 of the Act 


vided for payment by the tenants of certain 
Ean FA and also whatever local 
fund oess which he was liable to pay to 
Government. On the question whether what 
the landlord was recovering from his tenants 
was oess or rent :— 

‘ Held, that the consideration paid by the 
tenants for the use and occupation of the lands 
was two-fold: one was the payment of an 
amount which was described as rent and the 
a was the payment of the- local fund 


“that the payment of the local fund cess by 
the tenarfts to the landlord was part of the 
consideration for the use and saa ores of 
the lands, and i 
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that, therefore, what the landlord was re- 
‘oovering from the tenants was not cess but, 
was rent within the of the definition’ 
contained in s. 2(16) of the Bombay Tenancy” 
‘and Agricultural Lands Act, 1048. 
SAS AN NEE D. STATE oF BOMBAY. 
56 Bom.L.R.1034. 


i———4. 12. See Bowpay Truancy AOT, 
11989, 8. 26. 56 Bom.L.R.219. 


| ——8. 14. See Bompay TENANCY AND 
AGRICULTURAL LANDS ACT, 1946, S. 2). 
56 Bom.L.R.1076. 


—8.14A. See Bormay TENANCY Act, 
1989, 8. 28. 56 Bom.L.R.219, 


——_—-8. 15. See Bompay TENANCY AND., 


, AGRICULTURAL Lawps Act, 1948, S. 6(1)(2). 
: 56 Bom LR SA. 


———S. 26—Tenants paying rent to land- 


lord under d applying under 
3. 12 to get teni fiæzed so as to increase 
rent tender lease—Whether landlord 


payable 

entitled to such increase of rent. ` 

Section 26 of the Bombay Tenancy Act, 
vision of the Act 
construed so as to or abridge the right 
of the tenants. Hence reasonable rent undet 
the Act can only be fixed so as not to increase 
ment hae” rent may be, decease 


A i A a a 
reasonable rent fixed so as to increase the pent_ 
which the tenant is able to pay under a lease., 


posneaion passed” 
Saat a cen. of deeree- helher cit 


‘perv in ae 29(4)wther means «landlord 
s for enforcement 

eb his under decree passed in can be 
as continuation of suti for purposes 


of. s% ) 

kale a E E E he 

demhaanta da 1040 for possession of certain’ 
properti on the prouad that the ment of tha 
defendants to continue in 


tenants was determined, the Court in 
Fom. the Civil Ju who decreed 
leintiff’s suit, a decree in favour 


of plaintiff, for on m 1951. In 
the meanwhile the endants were entered 
in the Revord of- Rights by the Mamlatdar- 
rotected tenants. The plaintiff filed a 
in 1951 for ote aT 
in execution of the d the, Civil Ju 
ordered issue of warrant for possession of 
. The defendants applied for choal 
dion of of the warrant on the ground that the’ 
Court was incompetent to execute the decres 
_Paseed by.the High Court ind that possession, 
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of the property could only be obtained in 
enforcement of the decree by applying to the 
Mamlatdar under the provisions of the 
Bombay Tenancy and tural Lands Act, 
1948 :— 


Feld, that the civil Court was competent to 
execute the decree for possession of agri- 
cultural lands whioh were originally in the 

on of the defendants as tenants of the 
plaintiff—the tenancy ha been terminated. 
rior to the date on the Bombay 
enaner and iy eiT Lands Act, 1048, 
was enacted nd the suit also having been 
instituted prior to that date. 
* The expression ‘person’ used in s. 294) of 
the Bombay Tenancy and Agricultural 
Act, 1948, read with sub-s.(8) of s. 29 means a 
‘landlord’, A decres-holder who has obtained 
a decree in his favour in a suit for possession 
of land in a olvil Court is not a ‘landlord’ 
within the meaning of s. 20 of the Act. 
reslon ‘proceeding’ used in s. 89(2) 
Bombay Tenancy and Agricultural 


The 
Yada Act, 1044, means a mit or a proooeding 
r 


P 
forcement of rights declared by the: decree or 
order in the suit or appeal must be 


coming into force of the Bombay T: 
Agricultural Lands Act, 1948, and w 
contravention of s. 64 of the Act, is not 
under s. 80(%) of the Act by reason of 
that the agreement of was exe- 
or to the coming into force of the 


that is protected under s. reall 
mba, and Agricul 
ht independent and 


sE 
H 


REg 


y 
1948, is a 
sale, w. has been rendered 


B 
d 


i 
i 
:$ 
: 
š 


Appa GANPAT 0 B. Wasso0prEw. 
56 Bom.L.R.517. 
Agreement of sale entered into before 
aye yy re re 
orce o, 
acoordance with peA Brr under s. 67(8) 


iisued by Government after dais of sale—Vali- 
dity of salo—Iniention contemplated by s. 64(1) 
whether a intention, 


An agreement of sale in respect of certain 
agricultural land was entered into on October 
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12, 1948, and the sale deed was executed on 


January 6, 10940, after the co into force 
of the Bombay Tenney and 
Lands Act, 1948. The was not In accord- 


ance with the provisions of the Act. On 
January 18, 1049, a notification was issued 
by Government under s. 67(3) of the Act, 
appointing the Mamlatdar the taluka in 
which the land was situated, to exercise the 
powers and perform the duties and functions 
of the Lands Tribunal. On the 
question of the validity of the sale :— 

Held, that on the facts of the case s. 64 of 
the-Act only became effective on January 18, 
1940, and that as the sale was effected on 
January 6, 1940, it did not come within the 
ambit of s. 64 (3) of the Act, and that, there- 
fore, the sale was valid. 

The intention contemplated by s. 
the Bombay Tenancy and I 
Act, 1948, is a continuing intention. Even 
though the agreement of sale may have been 
entered into r to the coming force of 
the Act, the tion to sell continues till the 
sale is effected, and if the owner wants to sell 
the land in conformity with the provisions of 
s. 64, although he may have entered into an 

to sell prior to the coming into force 
of the Act, and ough thereby he may have 
expressed. his intention to sell the land, he 
must still apply to the Tribunal for determin- 
ing the reasonable price as soon as the Act 
comes into force. 
Bumu Balu v. BABANGOUDA. 
56 Bom.L.R. (F.B.)520. 


1) of 


————-S. 67. See BOMBAY Tmtuancy AND 
AGRIOCULTUBAL Lanwps ACT, 8. 64. 
56 Bom.L.R. (F.B.)520. 


: ————8. 70. Ses Bompay TENANCY AND 
AGRICULTURAL Lamps Acr, S. 20(2)(4). 
56 Bord a 638. 


—— ui by permanent tenani lod in civil 


The plaintiff, who held certain lands sinoe 
1947 under a permanent lease from defendants 
Nos. 5 and 6, filed a suit in the civil Court 

defendants Nos. 1 to 4 for an injunction 

them from obstru htm in the 
enjoyment of the lands. Defendants Nos. 1 
to 4 contended that they were the tenants of 
these very lands since before 1942’ under & 
lease from defendants Nos. 5 and 6. On the 
on whether the civil Court had jurisdic- 

on to entertain the suit :— z 

Held, that although the suit was one for 
injunction and the ctvil Court had jurisdiction 
to entertain it; tlie ovil Court badao aera 
tion to decide the question whether ts 
Nos. 1 to 4 were the tenants of defendants 
Nos. 5 and 6, as the questign relating to the 
tenancy of a n is a question which must 
be dete primarily by the 
under s. '70(b) of the Bo y Tenancy and 


1954.] 


BOMBAY TENANCY ACT, B. 70—(Conid.) 


Agricultural Lands Act, 1948,and not by the 
civil Court. 
Marori DAGADU V. KESHAV. 

56 Bom.L.R.1010. 


——Ses Bowpay TENANCY AND AGBI- 
CULTURAL Lamps ACT, 1948, 8. 89(2). 
BC Bee 076. 


———-S. 85. See Bompay TENANOY AND 
AGRICULTURAL LANDS Act, S. 20(8)(4). 
56 Bom.L.R.638. 


——See Bompay TENANOY AND AGRI- 
CULTURAL Lawps ACT, 1948, 3. 70(b). 
56 a RiTo, 


———See BowmaY TENANCY AND AGRI- 
OULTURAL Lawps Act, 1948, S. 89(2). ioj 


56 Bo 
= 


agi 89. 

rg that is protected under s. 
of the Bombay T and Agricul 
Lands Aot, 1948, is a Ba a ie ieat and 
different from sale, which has been rendered 
void under s. 64 (3) of the Act. 
APPA GANPAT 0. B. WASS00DEW. 

56 Bom.L.R.517. 


—— The expression ‘proceeding’ used in 
8.80(8)(b) (#1) of the Bombay Tenancy and Agri- 
cultural Act, 1948, means a suit or a pro- 
in the nature ofa suit, and an appealor 
ap which lis under the ieee a relating 
to appeals, and roceedings for 
enforcement of vights Geol dec by the decree 
or order passed in the sutt or appeal must be 
regarded merely as continuation of the suit. 
HARSCHANDEA. 


RAJESAB 0. 

56 Bom.L.R.638. 
AT tled by E 
Jor possess aR, 
r P of ne E coming ind operati 
tenancy terminated thres years before ie 


Act of 1943—Appit- 


that he was a 
gro tena gone 


by Mamlatdar— 

execution of decree 

The plainttf-landlord filed a suit against 
his tenant-defendant on October 16, 1946, alleg- 
ing that the defendant was in possession of 
the land for some years before the institution 
of the. suit and that his tenancy had been duly 
terminated on April 15, 1942 or 1948. He 
claimed posseasion of the land and mesne 
profits for three years before the date of the 
suit and future meme profits. The Bombay 
Tenancy Act, 1080, was extended to the area 
where the land was situated on November 


8, 1946. On J 81, 1947, the trial Court 
decreed the s suit. The defendant’s 
appeal, which was filed. before the Bombay 
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BOMBAY TENANCY ACT, 8. 89—(Contd.) 


19, 1950. On 2, 1950, the defendant 
lied to the for a declaration 
t he was a protected tenant and that 
declaration was on November 1, 1950. 


On November 28, 1950, the plaintiff filed a 
darkhast claiming to recover possession. of 
the land from the defendant. The defendant 
contended that the civfl Court had no jurisdic- 
tion to execute the decree, and that even if 
the civil Court was t to execute the 
decree, tt could not do so, in view of the decla- 
tation given bythe Mamlatdar that the de- 
fendant was a protected tenant :— 

Heid, that since the decree was in the. 
sult which was filed before Bombay 


pars by the plaintiff before he instituted 
the 

that the decree which was passed in his 
favour gave effect to this ng and 

that, therefore, the right of the plaintiff and 
the legal proceedings in which that right was 
enforced were saved under s. 2) of the 
Bombay Tenancy and Act, 
1948, and the plaintiff was entitled to execute 
the decree. 
Parva v. Hart. 56 Bom.L.R.1076. 
BOMBAY VILLAGE PANCHAYATS ACT 
paper s VI o S. 8—Nomination 


t 
Pancha to r Mim ale s. 91(1) of Act—Dis- 
of candidate T non payma o 


oa 


Section 8(i) the Bombay Village Pan- 
chayuts Act, 1988, means that there must be a 
Jr reo oe Mic Ps a Mie aai Per 
or legally but which is due under a bill which 
is presented by the Panchayat and which 
has not been paid by the candidate. Two 
conditions are necessary before a disquali- 
fication would result under this sub-section. 
There must be a failure to pay a bill presented 
under 8. 91(1) of the Act and the default must 
have continued for a period of three months. 


a candidate's tion which must 
as far as s. 8(t) of the Act Is concerned 
at the date of the scrutiny and not by any act 
in the past. 
The Officer must look at the 
nomination paper from the point of view of 
what the on is at that date, and the first 


there ts a failure, then that by itself is not 
disqualification. Failure to pa 


three months must have expired at the 

of the disqualification, If the candidate 
e 

e 


"1284 


. BOMBAY VILLAGE PANCHAYATS ACT, 
S. 8—(Contd.) 


failed to pay tax and tho failure has been for 
a period less than three months, notwithstand- 
‘ing the failure he should not be disqualified. 
‘Rawonann vo, Dist Dy. COLL., BARAMATI. 
° 56 Bom.L.R.940. 
. ——8. 91. E 
Section 8(f) of the Bombay Village Pan- 
chayats Act, 1988, means that there must be 
` a failure to pay a tax which is due not in lew 
~or legally but which is due under a bill which 
is presented by the Panchayat and which has 
+ not been by the candidate. Two con- 
ditions are necessary before a ualtfication 
would result under- this on. There 
must be a fallure to pay a bill presented under 
f. 91(1) of the Act and the ult must have 
‘oontinued for a period of three months. 
ý v. Dist, Dy. COLL., BARAMATI. 


a 


BRITISH NATIONALITY AND STATUS: 
_OF ALIENS ACT, 1914, 8.27. See FORzI- 


- GNERS Act, 8. 1). 
pe XD F Bom LR. (0.0.3.15852. 


BUSINESS PROFITS TAX ACT, (XXT 


of 1947), Sch. II, R. 2(1 
—Balance-shect—Sum not set apart for de- 


such sum 


” Ths assesses, a textile ‘mill , had 
on ite hands e sum of Ra. 5,07,688 for de- 


preclation and taxation out of the profits it 
made d the calendar year 1945. It was 
A as a reserve at any time, but 
was later distributed mainly as dividends 
among its shareholders. In its assessment to 


’ 


tax under the Business Profits Tax Act, 1947,' 


the asesse claimed first that the sum of 
“Rs. 5,07,688 be classed as “Seserves’”’? as on 
‘April 1, [946, within the meaning of r. X1) of 
“Schedule II of the Act, and second, that tts 
proportionate profits during the period bet- 
ween January 1, 1946, and April 1, 1046, be 
similarly treated :— 

7 : Held, (1) that the nature of the amount of 
Rs. 5,07,688, which was nothing more than 
the undistributed profits of the company, 
remained unaltered, and that such profits 
1 unutilised and not set apart for any 
constitute reserves within 

ay ee ae pees toe te 

(2) that the profits for three months from 
‘January 1, 1948, to April 1, 1046, were not 
pea eae would attract the application 
of r. 2(1). 

Before an assessee can avall himself of the 
‘benefit of r. 2(1) of Schedule II of the Business 
Profits Tax Act, 1947, two essential charac- 
teristios must be present: (1) that the amount 
should not have been allowed ‘in 
_ the profits of the company for the p o 
the tax Act, and (2) that it should be 
Score as une by. the rule. 

A “reserye’’ may a general reserve or a 
special reserve, but there must be a olear 
indication to show whether it was a reserve 
either of the one or the other kind. The fact 

e 
e 
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BUSINESS PROFITS TAX AGT, Sch. II, 
R. 2 (1).—(Conid.) 


that it constitutes a mam of' undistributed 
pis on a particular day cannot automatical- 
gon it a reserve. 
MR., I. T., Bompay v. CENTURY Sre. Co. 
56 Bom.L.R. (8.0.)742 


CANTONMENT AREA—Whether amend- 
Act applies to. 

o State Legislature was comparen to 
cnact the Bombay Rents, Hotel an 
House Rates Control (Second Amendment 
Act, 1951 and it applies to the Cantonment 
areas in the State. 
DaRUKHANAWALLA V. . 
56 Bom.L.R.105. 


CANTONMENTS ACT, (LI of 1924), 8. 16. 
See Municrpat Act (Bonouaus) Aor, 8. 60. 
56 Bom.L.R.45. 


GARRIAGE BY AIR AQT (XX-of 1934), 
SOH. I, rr. E Pri Contract Act (IX of 
1872), Seos. 151, 158—Air consignment 
Karachi whether Š 


Bombay 
within Carriage by a T 


T. 18 of First Schedule to Carriage by Air Act 
—Whether bailee can contract himsef out of 
liability imposed by ss. 151 and 152 of Indian 
Contract Act. 

An afr co: from a place of departure 
tn Pakistan to a place of destination in India 
is, since the setting up of the two Dominions, 
international carriage within the of 
r. 1(8) of the First Schedule to the 


There is no contin by at of 
within r. Speirs rin fet emg 

by Air Act, 1984, once the goods have 
reached the destination and have been carried 


to the office of the carrier where they are to 


remain in 

livered 
deli at Karachi,.on November 17, 1947, 
a defendants, 


i 


1954.] 
_GARRIAGE BY AIR AGT, SCH. I, R. 1(3) 


—(Conid.) - 
within the meaning of r. I8 of the First 


l 
: 
í 


imposes upon 5 

care of the goods bailed to him as a person of 
prudence would take of goods 

“in circumstances, but that on 


the contract |- 
a e a ea the, bales 


is nothing in ss. 151 and 152 of the Indian 


Contract Act which excludes that liberty of, 


contract. ; . 
Panseau v. Am bima Lo. 56 Bom.L.R.944. 


. ——— SCE. I, R. 18. See CARRIAGE BY 
Am ACT, 1984, Som. I, R. 1(3). 
2 a 56 Bom.L.R.944. 


_CAUSE OF AQTION—What constitutes. 


The bundle of facts which constitute the, 


riso every 


. the purpose of deol 
the cause of action 

init, ey 
Barona Om Carns v. PARSHOTTAM. 

' : 56 Bom.L.R.575. 


which are not included 


. ————n sii for damages for attachment, 

¿A mere g of an`order of attachment 

‘in a suit does ngt by itself afford a cause of 

oh tie showing be ‘or attachment. 
A mere a bailff of the Court of the 

t order. of before’ to the 

: party whose foods were 
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CAUSE OF ACTION—{Contd.) 


is not sufficient to complete that parts 
cause of action ‘in a sult for r 
malicious abuse of the process of the Court. 
The order should have been actually served. 
SADASHIV V. SHHDUBAM. 

56 Bom.L.R. (O.0.J.)984. 


CERTIFICATE of Ayditors, of —See 
Pmu Copt, S. 420. 56 Borat K184. 


pplication to India. . l 
Tho rigid English rules of champerty and 
maintenance do not apply to Indla. 
In re “a”. 56 Bom.L.R. (8.0.)1220. 


CHARITY COMMISSIONER, interference 


by, in matters of religion. : 
A religious sect or denomination has the 


undoubted right by the Constitu- 
ton to ans own affairs in matters of 
religion and includes the right to spend 
the trust property or its income for the - 
ous purposes and objects E aaaiiy the 
founder`of the trust or established by 
obtaining m a institution. 
divert the trust p or funds for uppaa 
which the Chartty alton or thie urt 
expedient or proper, the 


considers } 
original objects of the founder oan still be 
carried out, is an unwarrantable encroachment 


{on the freedom of religious 


institutions in 
Fard erie management of their religions 
RATILAL v. STATE OF BOMBAY. 


. 56 Bom.L R. (8.Q.)1184. 
on appeal from 55 Bom.L.R.86. 


CIRCULAR of Government—Validity of — 
See CONSTITUTION oF Intra, ART. 29(2). 
‘ 56 Bom. L-R. 


CIVIL PROCEDURE CODE, (Aa V of 


1908), 8. 20—Indian Contract UX of 
1873), Sec. 4—P at B offering to 
pt goods from defendant at r by 
telegram seni 


f suit for breach of contract against defendant 
tn Court— Baroda Court has 
jurisdiction to entertain swit—Part of (cause of 
whether arose in Baroda—Causs o, 

what constitutes. 

The plaintiff sent a from Baroda 
offering to purchase goods from de- 
fendants who were in . The defend- 


said acceptance reached the at Baroda 
in du course. The pla filed a suit in 
the Baroda Court the defendants for 
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CIVIL PROCEDURE CODE, 8. 
—(Conid.) 


Held, -that in 


resent case no part of 
hace te of uation ad 


arisen in Baroda as the 
offer was made at Kanpur and the acceptance 
was made at Kanpur and the whole of the 
contract was made at Kanpur and that, there- 
fate, the: Beran) Court teed mp fonetloron to 
try the suit. 

“The bundle of diota whioh constitute the 
cause of action in a civil suit does not and is 
not intended to comprise every fact which 
may be proved in evidence. It is only 
material facts which must be proved by the 
, plaintiff before he can obtain a: decree that 

constitute the cause of action. Facts which 


Whioi. may be brought in evidence as res 
gestae 

of the cause of action. distinction - 
ween facts which are relevant and material 
and those that are incidental and immaterial 


is sometimes not casy to be drawn; but the 
said distinction is nevertheless important for 


the p of deol which facts constitute 
the cause of action which are not included 
in it. 

When a civil Court deals with the on 


as to where the oontract is made, must 
decide that question in the light of the provisi- 
ons relating to the making of contracts, and 
so the decision of the question as to whether 
a suit on contract is within the jurisdiction 
of the trial Court must necessarily ly the 
„decision of the question as to where oon- 
tract was made in the light of the provisions 
of s. 4 of the Indian Contract Act, 1872. The 
position under s. 4 is clear beyond doubt. 
A proposal which is made becomes complete 
only when fts communication comes to the 
knowledge of the ns to whom it is made. 
In other words un roposal is communi- 
Ried to re pend A i ee aden es 
not complete, and in that sense is inchoate 
.and inconclustve. Under s. 4 of the Act the 
communication of an acceptance is complete 
when it is put in the 


means that as soon as the acceptance is posted 
telegram, the acceptance is com- 

` plete the proposer, and so far as he 
concemed the contract is concluded. It is 
true that in a sense the act of acceptance is a 
continuous act and it becomes complete so 
as to bind the acceptor when the acceptance 
comes to the knowledge of the proposer. But 
of the contract is oon- 


suit on the sald contract. Hven it the or 
tance does not reach the proposer for 
reason that ft is lost or misplaced in transit, 
the contract would be complete and for its 
breach the proposer would be entitled to sue 
in damages. -` 
Barona On, Caxus v. PARSHOTTAM. 

56 Bom.L.R.575. 
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20 CIVIL PROCEDURE CODE, 83. 47. 


On November 18, 1887, the then Mahant`of 
a Math gave a piece of land belonging to the 
Math to P on a permanent lease on a rental 
of Rs. 50 a year for the first six and 
at Rs. 25 annum for the years, 
In 1897, sold a portion of the to B, 
and in 1908, another portion of it was sold at 
a court-sale in on of a decree against P 
Boone K, whoin Bis core wold it top. In 
1910 B made a gift of the who 1e picos of land 


to a charitable society for g a school 
buil Tho pater Mahant received 
rent of the pro his death in 1897, 
and thereafter sucoceding Mahant did the 


same till his death. In 1925 the plaintiff 
became the Mahant. On August 27, 1982; he 
sued to recover possession of the property 
from P on the ground that the alienation was 
not binding on ‘im The soolot was added 
not bin The society was added 
to the sult, but tts name was 
struck off for misdesoription. The suit ended 
on November 26, 1942, in a decree for posees- 
aon agaat P. On Deœmber 3, 1943, the 
p filed another suit to recover possession 
of the property from the society, contending, 
first, that the decree the lessee P was 
sone upon the sub-lessee the society, and, 
y, that in any case on was 
saved by virtua of: 10 of the Indian Limita- 
tion Act, 1908 :— 

Held, dismissing the suit, (1) that the second 
suit was barred under s. 47 of the Civil Pro- 
felure (Code oul the copes vemedy Of the 
plaintiff was to apply for execution of the 
decree in the previous suit ; 

(2) that the above was not in- 
superabile, as under the section the Court was 

empowered to treat the second suit as an 
execution proceeding, when there was no 
question of limitation or urisdiction standing 
in the way of the p 
_ (8), that the principle ‘that  desree for 

on Dy a anioia apani na ae Te 
binding on the sub-leseee did not apply, first, 
because the suit was not one by a landlord 
against his tenant, and, secondly, because the 
BOC was not a sub-lessee under B; and 

(4) that s. 10 of the Indian Limitation Aot 
Gvmonsnmouaswas o: Miastanatrr 
URUBSHIDDHASWAMI 0. MAHARASHTRA JAIN 

56 Bom.L.R. (8.C.)783. 


—_———Ses Swart Cause Counts ACT Ferd 
SIDENCY), 8. 47 56 Bom.L.R.1005. 


———_8. 64. See BOMBAY AGRICULTURAL 
Dasrors RELINF Act, 1947, S. 40. 
56 Bom.L.R.69. 


————8. 65. See BOMBAY AGRICULTURAL 
Destorns REL™®F Act, 1947, 8. 40. 


56 Bom.L.R.69. 
————8. 73— Decree fudgmont-dodtor 
personally for costs by 
of -debtor sold in execution and -assets 
held Court—Money decres ae to be 
by other decree-holdeys against property 
held by same judgment-debdtor as heir, and legal 
represeniative of persons whom decres - 
sed—Such latter whether 
to ratenble distribution of amount held by Court 


1954.) 


CIVIL : PROUEDURE CODE, 8S. 73 


—(Contd.) 


Good ce eee A 
against the same 


- Certain’ décree-holders filed a darkhast 


sold and the sale proceeds were received 
urt. Inthe meantime other decree-holders 
OE to enforce their m 


decree-holders could be regarded as “passed 
dgainst the same judgment-debtor’’ so as to 
enable the -latter holders to obtain an 
order for rateable distribution under s. 78 
of the Civil Procedure Code, 1908 :— 

Held, that as there was no identity of | 
character or legal capacity between’ the 
ment-debtor in the two decrees, these decrees 
Se sid to beyo boen passed against 
“the same -debtor” the mean- 
ing of s. 78 of the Code, and, : 


DERAO, 

———S8. 80—Swit against Government— 
Notice of suit whether fountain pen and 

are ~Indian Act pan) 


if ulred 
pany If there is 


cle carried by it. 


fi 


+ 86 Bom IsR, (Q.0:J.)532, 
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CIVIL PROCEDURE CODE, 8. 
Leticrs Patent 


belonging to such charity 
of High Court—Maintafna- 
of sutt—Whether Court can ere 
with administration of such fi 


Applicability of 2. 92 af Code— ol, 12 
eee eae 
t | Pharos to jurisdiction 
o, 

U. s. 92 of the Civil Procedure Code, 
1908, the High Court is competent to entertain 
a suit for the administration of a charity end’ 
for removal of trustees and for appointment 
of new trustees, even though the charity is 
to all intents and purpoees a foreign charity, 
the of the charity is carried on 
in a fo territory and the trustees are 
non-resident foreigners, provided some of the 
properties which belong to the are 
situate within the limits of the n 
of the High Court. 

Soi eat 02 of. thei Otil Procedure Code, 
1908, lies to urts including the 
Chartere licatio 


FasL eHussein v, YUSUFALL 
x Le : 56 Bom LR. (0. C.J. y955. 
——S. 100. See Inpusraut DISPUTES 


(APPELLATE TRIBUNAL) AOT, 8. 24, 
Bom.L.R. (8.C.)}459. 


See CIVIL Procapuns Copa, 
. 56 Bom.L.R.74. 


oaa 115. - 
O. IX, R. 18. 


—__Ses Crvu. Paocepune Cona, O. XXI, 
R. 16. 56 Bom.L.R.164, 


—sSæ PaYManT OF Waaes Act, 1986, 
8. 15. 56 Bom.L.R.930. 


———_8. 141. 


Proosdure. Code, 1908, in order to do some- 
thing which is contrary to what a statute la 
down. Section 181 does not exist in 


—_—_0. IO, R. 4. See Moumrorrat, Acr 
(Bozovane), 1925, § 1%, 
. 86 Bom.L-R.1107. 
e 
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QIVIL PROCEDURE CODE, O. IX, r. 
“13. Sec. 115—Whether Court under O. LX, 


in to be 
Sere: imposing conditions, be 
subordinate 


Under O. IX, r. 18, of the Civil Procedure 
Code, 1908, the Court has povrer to impose upon 
the defendant the condition of the payment 
of the decretal amount either in whole or in 


While the Court has got power under O. IX, 
r. 18, of the Code, to eona on ne 
defendant, incl co on o 
` payment Pyrogen amount of the decree, 
the should be reason- 
able and should not be oppressive or at least 
should not be conditions which will result in 
the defendant not being able to defend the suit. 
What conditions should be imposed in a 
particular case must depend upon the facts of 
each oase. 


If an order is made by a Court which cannot 


56 Bom.L.R.74. 
—_——_O. XXL R. 6 7 
Where a decree-holder for transfer of 
a decree under s. 80 of Civil 


is open to the decree-holder to contend 
that a order ha been made the 
transferee Court was on, and the 


was not sent 


———_O. XX], R. 11. 

m as to whether any given appli- 
in accordance with law or not must 
inevitably depend upon the facts and cir- 
cumstances in each case. The expression “in 
accordanos with law’’ in art 182(5) of the 
Indian Limitation Act, 1908, primarily and in 
tha. Mst “instanoe refers to tha 
of the law of execution ; and the most material 
provisions of the lew of ercoution ate to bo 
ound in the provisions of O. XXL, r. 11, of the 
Civil Procedure Code, 1908. This expression, 
then, must mean that an Tay aa the in 
accordance with law must comp 
requirements of O. XXI, r. 11, of the Code, 
But this statement itself cannot be taken as 
true or oorrect without some 
fications. It may be that an A 
not initiall: all the ents o 
O. XXI, r. ù, eit vce cams oP hee hearts 
which are not complied with may be of a 
minor character and. some others be 
compiea. mitn. after tno presentation o the 
app Hon mithout doing.any herm or:dainage:j the 
to the validity of. the lication - 
But, on the whole it cannot that 
thé of any other law as to exe- 
e 


THE BOMBAY. LAW REPORTER. 


[VoL..LVI- 


CIVIL PROGEDURE: CODE, °O. XXI, 
R. 11—(Conid.) 


cution must likewise be satisfied. Thus an 


as to whether the relief claimed 
by the O ine aie application 
for execution of a dearee was co and 
could have been granted to htm or not should 


material bearing on the decision of the n 
whether the a on itself was one made 
in accordance law or not. 


The decision about the character of an 
plication should not be made to depend upon 
the ultimate view that a Court may tako as to 
the right of the deoree-holder to obtain the 
relief claimed in the lication. 

risk in this test wo be that 

on many matters for decision in execu- 
tion proceedings in that f, Judicial opinion 
is not likely to be untform and ft would 
obviously be unfair and inequitable to decide 
the character of the application solely by 


reference to the final decision on the point ` 
merits. 


raised in the application on the 
Govrien ov. MALHAR. 56 Bom.L.R.485. 


——_—_O. XXL R. 15. Ses Crvm Proomu- 
DURE Cops, O. XXI, R. 16. 
56 Boni L-R 164, 


If a decree can be executed 
there is no reason why an 
favour part of the decretal rig 
transferred should not be entitled to execute 
the decree so far as it relates to the part assigned 
to him. It may be that if the decree is of such 
nature that it cannot be executed 
inh dealing Sith ie question U chet 

t on as to whether 
partial assignment of any given deoree is 
effective or not, it would always be necessary 
to consider the nature of the decree, the rights 
under which are partially transferred to the 


A decree provided that the defendants were 


numbers, from the endants. A 

Qay Rear kho date of the deoree the plalntff- 
his of the thre- 
n ount assignee for a 


me. 


1954,]. ari 


CIVIL: PROCEDURE GODE, -O., aah 
R. 16—(Conid.) 


deration. In a darkhast filed by the assignee 

for execution of the decres under O. XXI, r. 16, 

of the Civil Procedure Code, 1908, piel da ar 

tion was whether the 

decree in favour of T 

to olaim execution of the decree :— 

Held, that the two reliefs given in the decree 
distinct and different and: that the 

ee have executed the decree 


that as the under O. XXI, r. 16, 
of the Code, was for no more and no less 
than what the p could himself have 


in Court to under decres— 
ppl of oo: , T. 19(b), of Code— 
to execute 


to execute a sale-deed in of the suit 
property in favour of the p . The decree 
was challenged in the Courts, but it 
was confirmed and the became entitled 


ts es ete sen ea The plain- 


Hist ths a be puedes Aa at 


withdrew the sum of Rs. 409-6-3 from the 


contended that the case did not fall within 
O. XXI, r. 198), of the Civil Procedure Code, 
1908, and that, therefore, the plaintiffs could 


-that apart from O. T. 19(0), the plain- 
tiffs were also entitled to upon the 
language of the decree and.to say that the 


e rmance is worded in a different language, ; 
where the decres' provides thet upon’ 


plaintiff paying the defendant a stated sum, 


(GENERAL INDEX. |” s, 


' tlon. He would be 


ar 1259 


GIVIL PROCEDURE CODE, O.. XX, 
R. 19—(Conid.) 


of. , the defendant ‘shall exsoute a salo- 
deod in iyonr of the plaintiff, in such a case 


GARPATI v. NIGKANT. 56 BonLL.R3211. 
———o0. XXI, R43. 

contact is not to oon- 
stitute actual seizure within tho of 


1908. Seixure of goods can be symbolical and 
Mee ee 
of the case. 


. XI, r. 53-—Decres 
Court payment of money by defendant to 
in in same 
creditor of and defendani— 
Creditor applying to outi Jor aitaokmant bafore 
judgment decres in previous 
Court issue of writ of attachment com- 
manding to attach instahnenis 
by defendant to under decree in precious 


which is to be executed and the decree 
which is sought to be attached were passed 
by the same then all that fs necessary in 


exoeption 
le underlying s. 64 of the Civil Procedure 
judgment-debtor by the holder of the decree 


is to be executed wishes to 
he must notice under O. XXI, 
r. 58(6), of the to the tor 


ed, an order passed -under O. XXT, r. 58(1), 
of the Code, must operate as a stay of execu- 
from exeout- 
the decree and from his 
tor the amount `due under the 
a e a a oy Be er Ta 
the conditions of the decree laid 
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CIVIL. PROCEDURE CODE, 0.- XXI, 
R. 53—(Contd.) ' 


although an- attanlimemt would te as a 
to the extent that the decree-holder 


application contemplated 
I. 58(6), of the Civil Procedure 


Court 
endent 


Thereafter a creditor 


plaintiff then took out an insolvency notice 
calling upon the defendant to y the balanpo 
mA On 


of the amount under his 

question whether order of the Çourt made 
on the creditor's lication as an 
attachment of the and thus prevented 
the plaintiff from his :— 


Teld, (1) that the order passed by the Court 
vas an, ioanoste ak oreo which had to 
completed effectuated by something 
which had to be done at the instance of the 
creditor and through the instrumentality of 
the Sheriff, i 
_ (2) that there was neither a prohibition nora 
rabetantive order pt ses ar by O- XXI, 
T. 58(1), of the Civil Procedure Code, 1908, 
of) that the order did not as a stay 
oi Creaton ot the deceso by the 


plaintiff, 
Peta) that therefore, the plaintH? was not 


56 Bom.L.R. (O.C.J.)157. 


——_——O. XXIII, R. 3. Bee CIV TE "PROCE: 
bun Cona, O~ XXXVII, R. 8 
R g 56 Bom.L.R. (0.0.J.)916. 


———0. XXX. See DIBPLACED PERSONB 
(Daems ApsustuxNT) Acr, 8. 18. ` a 

i 56 Bom.L.R.473. 
E, 3) XXXVO, R. 3—Defendani in 
summary si taking out notice of motion to 
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CIVIL PROCEDURE ODE, O. XXXVII, 


R. 3—(Conid.) 
record compromiss—Whetker dé- 
Jendant to obtain Court's leave i did for 

of taking out such notice 


It is not necessary for a weer iia 


ganimaey mat to oblata eave to defend for 
the purpose of out a notice of motion 
for recording a la compromise. 


JAGANATH 0. RUPOHAND. - 
56 Bom.L.R. (0.G.J.)916. 


————O. XXXVII, R. 5. Sæ Maticiovs 


ATTACHMENT. 56 Bom.L.R. (0.C.J.).984, 
———_O. XLVI, R. 4: Sæ Luaoratior 
ACT, ART 182(3). 56 Bom.L.R.563. 
——-SQH. IL, PARA 11—B : 
cultural Debtors Ad (Bom. 

p EA are 8(4), -4, A I Py 

Act ( 
1879), Soe. i e aee darie direciing 
E adh a api inte by instalments 
ay inal ender Ded 


to Debt Adjustment Court under s. 19(1), B.A. 

D.R. Act—Darkhast returned by Court under . 

8. 19(4), B.A.D.R. Acdt—AppHeation by 
to include in darkhast claim 


‘ore Collector 
para. 1 Sch. III, of Cods— 
wah eriin 


preserva! before Bet. Adjustment ourt 


mortgage deiae obtained by the pisti 
defendants, who were agricultu- 
directed that the amount due under the 
was to be paid by the defendants to 
by annual instalments, and that 
par remained unpaid, the plaintiff 
apply for sale of the mortgaged property 
under s. 18B of the Dekkhan Agriculturists’ 
Relief Act, 1879. The defendants failed to 
pa the first instalment and the plaintiff filed 
for sale of the mortgaged property. 

On Jan 9, 1042, the proceedings were 
sent to the Collector for recovery of the amount 
due. The plaintiff then applied to add the 


the p 
if 


aes of two ce Which Nad. fallen 


due pendency of the darkhast and 
his a a was On July. 17, 
1947, a purshis for transfer- 
ring to the Debt Adjustment 


the darkhast 
ond Ge ae Cote 
ferred to that Court under s. 1% 


Tombey tural Debtors . Act, 
1847 bead -Court on inquiry 
ate that the were not Ts 

an order to retum the to 
E urt on February 16, 1951.. On June 20,- 
1951, the ae that two more in- 
stalments 1048 and 1944 which 


had fallen due should be added to the dazkhast 


prior to the application dated June 20, -198l1,'¢ 


1084.]. 


CIVIL PROCEDURE COD sau, 
PARA™11—{Contd.) os a 


the Court had no jurisdiction to grant the 
application, as a fresh darkhast to recover the 


the Collector could: be a cluded akde di (8) 
11 of Soh. IN of the Civil’ Procedure 

Cokes Tops: aiid that fa Gay Gs E 
between Jur. m 1947, and February 16, 
excluded under s. 52 of the 

Debtors Relief Act, 
in either case the application 


Held, that it could not be said that the plain- 

deprived any 
ons of para. 11 of 
of the Civil Procedure Code, and, 
therefore; she Mnie during mhloh.the' darkhast 


was in time :— 


was pending. Deforo inie Collestor could not 
be cons, oo 

having ving Tapa 0 a to the provisions of 
ss. 2( Me), & BLA 1 rand (8) ot the Bombay 
Agricultural Debtors o ler Aot, 1947, the 


time during which the 
Wero proseauted before the Debt justment 
Court must be excluded. 

Paragraph 11, ol. (3), of Sch. IO, ofthe Civil 
Procedure Code, 1908, a ae only to cases 


in which a decres-holder a Tearce for 
money is prohibited one applying for exe- 
cution under cl. (1) of a. It does not 


Government that be mast not alter the assess- 


. ment, 
T, P. KAPADIA 0. BOKBAY Strate, 
56 Bom.L.R.143. 


COMMISSIONER OF POLICGE—Whetker 
risdiction io dismiss a 
officer. See 2)(c). 


Act, 1951, 8. 
56 Bom.L.R.(0.0.J.)350 
COMMON PASSAGE, Whether Hable to 
Hindu law. 
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COMMON PASSAGE—{Conid.) . 


defendants were minded to sell the A 
To a mit by the plaintitts for partition of 
the common passege it was contended that 
under the deed of partition and the 

law, the common passage was not Hable to 
partition at time :— 

Held, that principle of Hindu law that 
a common. pamage I8 not Mable to'partition 
was not applicable in the case whero 
the Parsis, 

that under the terms of the deed the moment 
one of the parties chose to ask for a partition 
Sie E TAF aA 
to do so. 

If in law, a party has a right to get rid of 
a decree, the party cannot be denied the right 
m on the ground that the conscience of 
the may be provoked. 

JMHANGIBII v. Nasnun. 56 Bom.L.R615. 


COMPANIES ACT Ari 1913), 8. 34. 
See STAMP ACT, 8. Bom.L.R.525. 


——S. 105—Sharakolder shares 
D a Oe ere bale 

k by issue of new shares—New shares 
ered to in ceriain proportion to 
existing 


number of as a trustes does not extend 
also in respect of the right to farther, 
shares issued by the oompany on of his. 


register of shareho in respect of the new 
g which he may havo to incur 
and obligations which were not 
extsting at the time when he made the transfer. 

There is no principle of equity or of general 
law nish obliges a trustee to buy new bhareà 
in his own name for the benefit of the cestwi 


to bear as co trustee reason of 
the sale of his shares in favour of the cestwt 
que trust and which relationship was contem- 


ranging Ae the tenies cr ble cum souiing 


o transaction of purchase and sale of 
shares or of the legal of trustes and. 
cestut que trust thus created, relationship 


COMPANIES AQT, 8.‘ 105—{Conid.) 


` The of oconstructivė trustee 
ahd-csstei que trust created on of 
equity cannot. be extended ad A e 
respect of future acgiltond 9 
afmexed to the shares sold which ns 
involve not only rights but end 
obligations which the constructive trustes 
may not be prepared to undertake, and in 


of the lease in favour of the defendant, a 


5, 1946, on which 


be to riate the amounts de- 
posited by the in Court 

pay to the p every month 
on November 5, 1947, on fifth of every 
succeeding m 20 in of the 
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eee open to mortgages 
‘as personal decree. | ar Fee RTs 


[vor,. LYE 
\ 
COMPROMISE DEGREE—{Oontd.) > : > 


to pay mesne fits for any three months,’ 
the plaintiff could take possession of the house. 


“The defendant failed to vacate the premises 


by October 2%, 1949, and the 
to execute! the decree and 


of: the house. The defendant the 


claim on the und that the compromise 

decree made a tenant of the plaintiff 

and, therefore, under the Bombay Rents, 

Hotel and House Rates Control Act, 

1947, it was open to the plaintiff to obtain 
of the house :— 


Held, that the scheme of the 


i dgreement 
resulting in the compromise decree, the absence 


of any words demise as’ such, the 
emphasis’ on the dant’s undertaking 
to vacate on or before the specified date, 
the use of the words ‘mesne profits’, Liberty’ 
left to the defendant to vacate as soon as he 
liked; coupled with the’ ciroumstances under 
whioh the contract came to be made, led to 
the inference that the romise decres 

not evidence the creation of a leasehold right; 


to execute 


———See Sommaxy Sort. ' : 
56 Bom.L.R. (0.C.J5.)916 


defendant to recover possession certain 
P the trial Court granted the plaintiffs 
a er foe pouca In an a filed 
by the a compromise was, 


1934,] r> 

CONCESSION-—(Conid.) 

two oonditions are The first is, 
that the concession must be for the 


CONFESSIONS, Recording of 
Section 164 of the Criminal Procedure 


relevant of s. 29 of the Indian Evidence 
Act. of confession must be 
determined in the light of the of 


sion y recorded would naturally 
be y impeired; and, it be, 
such a confession may even be held to bo hr. 
vo and as such inadmissible under 
4. %4 of Indian Evidence Act. ` 

Stare p. Rawaarra, 56 Bom.L.R.115 
Ne ee or cs 
In the event of a conflict the 


CONSIDERATION, Valuable Consideration 
8. 10. : 


it is pot illusory having 
regard to the state of affairs at 


GONSIGNMENT, Loss of. See Rarways 
Act, 8. 77. 56 Bom.L.R. (0.G.J.)150 


GONSTITUTION OF. INDIA, ART. 13. 
‘Section 7 of the Influx from Pakistan 
Control Ast, 1040, is void under art. 18(1 
in so far as it conflicts with the 

We Ceo ee 10(Z)(e) 
of the Constitution of India. 


‘Bo held Maha CJ., M J 
and Da I altering: i 
Noor Monaman v. B'BAY STATE. < 


. GENERAL INDEX: .* : . 


i? * 


QONSTITUTION OF INDIA, ART. 14 
—(Contd.) 


related. er h 
Carronmcnr Bo, Poona o. Weeren Invi 
‘THEATRES. ° 56 Bom.L.B.45. 


Teni—Kjectment 5 temi B 
1947 (Bom. L of 1947)—Bombay 
Board Aci of 1948)—No inoquahity 
beimeen tenants of Government and private ‘ 
landlords. 
Section 4 of the Bombay Rents, 
House Rates 


Board Act, 1948, are not open to as 


56 Bom.L.R. (3.C.)286 


The right to freedom of speech and expres: 

sion and to form associations or Unions under 

art. 19(1 (a) and (0 read with art. 14 of ths 
o 


protection 
the laws isnot infringed the Bombay . 
Industrial Relations Act, ae g 
Rasa KULKARMO v. B’BAY STATE. 
56 Bom.L.R. (S.C.M59 


——— See SHOLAPUR SPDOUNG AND Wuay- 

Ina Company (Rureamrcy PROVISIONS) 

Orprunos II or 1950. 

DWARKADAS V. SHOLAPUR MILLS. A 
86 BomL.R. (8.C,)681 | 


————-Article 14 of the Constitution ts 
general and must be read with the other. 


general on that the Constitution 
provides for provisions in the case of 
women and 


Yosor v. Stars or B’nay. - > Z 
56 Bom.L.R. (8.C.),1179° 
on appeal from 56 736. 


————PII Sch. Lin II entry 5. See 
M AL ACT (CORPORATION), 1888, S. 169. 
i 56 Bom.L.R. (0.C.J.)1038. 


maT 15. Constitution of India is 
no means confined to provisions which are 
beneficial to women. 
Yusur v. STATE or B’nay. 
. 56 Bom.L.R. (9§.C.),1179 
on. appeal from 53 Bom.L.R.736. 


————See CONTITUTION OF INDIA, ART. 99. 
Sale, BS 56 Bom.L.R. (8.0.)1211 
e 


1964 


“CONSTITUTION OF INDIA, ART. 19. 
See Bompay TENANCY AND AGRICULTURAL. 
Lawns Act, 8. G1) (2). 56 Bom.L.R.321. 

: The right to freedom of speech and 

and to form associations or Unions 


under art. 19(1 and (c), read with art. 14 
ae eaten ot e) conferring the 


right of equality before the law or the equal 
on of the laws is not infringed by the 
Industrial Relations Act, 1946. 

Raza KULKAMI V, B’say STATE. - 

TE E ae 56 Bon L.R. (8.C.)}459 


See SHOLAPUR SPINNING AND WRAY- 
xa COMPANY PROVISIONS) 
Oxnpruncs I or 19050. 
DWARKADAS 0. SHOLAPUR MILLS. 

56 Bom.L.R. (8.C.)}681 


aw See Press (OBJECTIONABLE MATTERS) 
Aor, 1951, S. 3(5). 56 Bom.L.R.709. 


pr—-——Section 7 of the Influx from Pakistan 
Control Act, 1940, is void under art. 18(1 
in'so far as it conflicts with the 
of a citizen of India under art. 19(1)(e) 
‘the Constitution of India. 
Noor MOHAMAD v. B’pay STATE. , 
' 56 Bom.L.-R. (8.C.)768 





Laff} and ( Ses Bomaay LAND 
Ruquistrion Act, 1048, 8. 6(é)(a). 
i i 56 Bom.L.R. (0.C.J.)966 


Be- 
1947), Secs. 8, 23— 
imported into India, by accused, in con- 

otifloation— 


lea of double j y as 
Co but 


by providing that there should 
on but also a 


By leir 40 administer, and not before a tribunal 
w 


THER BOMBAY LAW REPORTER. 


[vor Lyt.-, 


CONSTITUTION ‘OF INDIA, ‘ART: 20 
—{Contd.) 


victed,’”’ “commission of the act charged as 
an offence,’? “be subjected to a penalty,” 
‘commiesion.of the offence,” “prosecuted and 
punished,’ “accused of any offence’, indicate 
-that the p therein contemplated 
are of: the nature of criminal proceedings 
before a Court of law or a judicial tribunal, 


and the prosecution in this context means 
an initiata 


The Sea Customs Authorities sro not & 
tribunal and the dging of con- 
on, increased rate of duty or penalty 
under the provisions of the Sea Customs Act, 
1878, do not constitute a judgment or order 
of a Court or tribunal. 

The Customs Authorities under s. 107 (8) 
of the Sea Customs Act, 1878, confiscated go 
which the accused had brought with him to 
India in contravention of a notification issued 
Di e e Subsequently 

accused was prosecuted in the Court of 
a Presidency Magistrate under s. 23 of the 
Foreign Exohange tion Act, 1947, 
read with the aforesaid Government of India 
Notification. The act of the accused whjch 
constituted an offence under the Sea Customs 
Act as also en: offence mider che Soe 


gga crs erence vi Ast maa ma aio 
same, the 


be said to have bedn pect and punished: 
for the same offence which he was charged 
in the Court of the Presidency te :— 

Held, that‘ when the Customs Authorities 
confiscated the gold in question, neither the 
proceedings taken before the Sea ‘Customs 
Authorities constituted a prosecution of the 
accused nor did the order of confiscation 


ak erase unal on the accused, and 
therefore, the accused could not be 


n in art. 20 (8) of the Constitution 
of Indla. 


MagsooL Hoseanrt v. B’pay STATE, 


56 Bom.L.R. (8.0.)13 
—»— ART. ki to freedom of retigion 
—Freedom to manage te aaan 
stration of retigious of aris. 26, 
26—Religion, —. f between 
matters of retigion and of administration 
of Public Trusts: 
Aa of 1950)—Whether ss. 44, 


47a) to (8), 55(0) and s. 56(1) are ultra vires 
the Comapissioner, 


erence 


1984]: © o: GENERAL DEX. e., 


CONSTITUTION OF INDIA, ART. 25 
—(Contd.) 


Article 25 of the Constitution of India 
guarantees to son, and not merely 
to the citizens of India, the freedom of con- 
polenoe and theright freely to proteas, ractise 
and propagate religion. ` is sub in 
bas 005e, 0 pte DAA EnA S 

exceptions para Agi 
is Sr A (2) of the Sub-clause (a) 
cL. (2) saves the power of the State to 
laws any economic, 
activity 


or restricting 
or other secular 


person has a 
merely to entertain such ous belief as 
may. be approved of by his Or OOD- 
science but to exhibit his ef and ideas 


in such overt acts as are enjoined or sanctioned 
by his on and farther to his 
epee for the edification of others. 
It is tmmaterial also whether the propagation 
is made by a person in his individual capacity 
of any church or institution. 


The free exercise of religion, by which is meant 


aa re of cl. (2) of art. 
is not State regulation of the 


such properties accordance with law. 
The language of the two clauses, (b) and (d), 
brings out the difference between the two. 
In regard to affairs in matters of religion, the 
right of management given to a religious body 
right w 


is a fandamental 
A can take away. On the other 
hand, as administration of property 


which a us’ denomination is entitled 

to own and acquire, it has undoubtedly the 

right to administer such property but only in 

accordance with law. means that the 
the 


here it should be 
under art. 6(d), it is the religious denomina- 
tion itself which has been given the right to 
ag eae wap Sod a Aeon aes with 


a law, which t takes crag tbe git of adinini- 
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CONSTITUTION OF INDIA, ARP. .25 
Contd.) ~ ee ae 


authority, would amount to violation of the 


right which is guaranteed by art. 26(d), 
A religion undoubtedly has its basis in-a 


by those who 
e conductive to 
but it would not bé co to say that matters 
of religion are nothing but 
faith religious belief. A religi 
merely an opinion, doctrine or belief, 
has its outward expression in acts as well. 

ous practices or ormanoces of acts 

pursuance of us 

part of religion as or belief in 
tenets of the Jain or 
own that certain rites 


to say that these are not essen- 
religion and it is not open to the 
of the State to restrict or 


in connection with these religious observances 
may be and is a matter of administration of 
to religious institutions; 


oan certainly be exercised by agencies 
as the law 

The distinction between matters of 
and those of secular of 


properties may, at times, to be a thin. 
ons. But in cases of doubt the Court should 
i a eper erg fen var actuated 
considerations of necessity. 
The provision of s. 44 of the Bombay Pub 
Trusts Act, 1 to the appointment 


very 
ob apply to the provisions of cls. (3) 
to (6) of s 47, and therefore, to the extent 


are as much a 


carried into effect either in whole or.in part, 
oe Whare thero is a left after 


given effect to, the Court has no auth to 
sanction any deviation from the 
expressed by the settlor on the grounds of 


at ea ie Coat See ities ot 
religion udes right to spend 
the trust property ‘or its income for the 


regard to the management of their religious 

ie an ceesbliahee maxim of the Jain 
religion dravya or property 
cannot be diverted to other than those 


latter part of 1) are void 
A tar is | peng ae 
ooropaisory Abed ra money by a pub 
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CONSTITUTION: OF INDIA,’ ART. 25 
—(Contd.) ee 


revenus of the State to be applied for 
public p Tax is a common 
td the only reium whl tho tax‘payer geta 


Thus in fees there is always an element of 
quid pro ea a ee, It 
may not to prove every case 
that the fees 


a tax but a fee. - 
Ratna v. Stare or Bray, pe A 
` 56 Bom.L.R. (8.0. oa 


financial, political or other seoular : 
which may a ee 
and sub-cl. (b) reserves the State's - to 


| 
a 
ue 
H 


; 
a 


| 
i: 


of it guaranteed right to establish 
or maintain institutions for ous” and 
charitab and to its own 
way cll affaire Mi mattes of 

are also to such on or a 


Iyi 
CONSTITUTION OF INDIA, -Arf. '29— 
Seope of tnstitutions, 
admission to—. Indian Schoole—Circular 
of of admission «to 


students of Anglo-Indian communtiy or 


Aslatic desconi—Vi ctroularea—Writ of. 
alidity of ciro of 


On January 6, 1954, the Government of 
issued a circular which directed that 


“no or secondary school shall, from: 
the of these orders, admit to a class where ' 
English is as a medium of instruction 


; 
Ẹ 
: 

i 

i: 


cf 
ah 
iz 


j 


3 
l 

H 

: 
fs 
ER g 


$ 


f 
: 


j 
F 


[i 
k 
F 
i 
; 
2 
| 


l 
i 
: 


aT 
EL 
i 
a 
f 

E 

d 


i 
i 
: 
Fe 


which are reserved for non-Anglo-Indians 
but to prohibit any non-Anglo-Indian from 
entering the school; and 
(7) that it was not tothe State to ask 
an educational to be rm-in a 
manner which did not find approval of the 
which ran it, but which found 
Ehe principie 20({3) of the 
art. 
Constitution of India is that it is open to the 
State to maintain such institutions 


l: 
ape 
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CONSTITUTION OF, INDIA, Art. 29 
—{ontd.) 


- J 


; oe, caste or One of 
the underl features of the Constitution 
of India is it sets up a secular State, 


and a secular State is incompatible with 

educational institutions. It is 
pai to any comm , to have a school 
of its own and restrict it to members of its 
own community; but if it. chooses to take 


prp 
i 


f 
J 
7 

H 


A 
E 


SE 
Pe 
E 
3 
g 


Hi 
si 


; 
3 
f 


must be an in- 


A ea te a 
Sena ia? 393) and 15 com- 


Se EE issued an order 

all id secondary schools the 

State te the medium of English 

not to admit in future “any pupil other than a 
bel to a section of citizens the 
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CONSTITUTION OF - INDIA, Art..29 
—{Oontd.) l 
teaching t the medium of Hngifsh, 
vix. Barnes School at Deolali:— . 
Heid, (1) that the word “namely” ordinarily 
Picker cn enumeration -of what was oom- 
prised in the precoding olius; in other wo 


was English : ' 
(2) that on the assumption that under the 
order a section of citizens other than 


a from admission to a school whero 
English was used as a medium of instruction 
in all the classes, and the order contravened 
p oi eya pek 3) of the Constitution : 

(8) that whatever laudable object of 
impugned order, tt did not obviate the 
prohibition of 


to the extent lt was to give 
to it and could not be permitted to run 


’ comter to it: 


(5) that in any view the order, 
provesed Angio-Indian schools from per- 


constitutional o under 
See 397 and exposod then to the risk ct losing 


i 
f 


therefore, the order in question 

was unsustainable, 

no reason to limit art. 20(%) to 
other 


on 
as the citizens. of such other 


groups, aa 
he language of art. 2908) is wide anit im 
qualified. may well cover all citizens 


whether they bel to the majority or the 
minority Groans Artele 15 Moca all 
citizens the 8 


1054.1 >. 


CONSTITUTION OF ‘INDIA, Art. 29 
—(Contd.) | 


Fitizens of the majority group have no. 
educational in the nature of a to 
an educational institution 
for the maintenance of which they make 
way of taxes. There is no 
cogent reason for such discrimination. If the 
fact that the institution is maintained or 
alded out of State funds is the basis of this 


then all citizens, 
of whether belong to the majority or 
mino gro are alike to the 


pro on of fundamental right. 
SocnusTy 


or Bompay vo. Bowsay EDUCATION 


Soe CONSTITUTION OF INDIA, ART. 29. 
56 Bom.L.R. (8.C.)1211 


———Art. 31. 
AGRICULTURAL LANDS ACT, res 6(1)(2). 


ee ee a e 

in art. 31(2) of the Constitution 

of Talia, and the power that is exercised under 

Lin Bobi eae A is 
aa order of of eminent domain. 

under s. 6(4)(a) 


the 
the Goverment made a declaration tha 
become vacant and proceeded to requisition 
the premises. The petitioner in an application 
to prevent the Government from enforcing 
the requisttion order contended that the order 
mäen ast, 10(2){) of the Constitution of India. 
under art. 19(1Xf) of the on of India 

that the proviso to s. 6(4) 
cae pean Act, erga epee 


unreasonable and thus the restriction itself 
on his right tọ enjoy the. premises was un- 
reasonable 


Held, that this was a case of the exercise of 
the power of eminent domain and art. 81 -and 
not art. 10(1)a) of the Constitution applied 
to such a case, and 

that Government being clothed with authori- 
ty to declare that there was a vacancy, and 
having so declared, the declaration was con- 
clusive evidence of that fact-and no Court 
could go behind it. 
coms Cee ae 
e A 56 Bom.LR. (0.C.J.)966 


CT ee i 


Se Boma y TENANCY AD . 
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CONSTITUTION OF INDIA,’ ART. 31A 
—Under art. 81A of the Constitution of India 
power isgiven to the State to extinguish or 
fia to linltations upon the 1 
en apon tue power of the 


to scqūisition of property 
pean ar in art. 81(2) of the Constitution 


of India, and the limitation of public purpese 
is not a limitation which is outside the artiole 
but is within the amb&t of that article itself. 
It ts a right conferred by a provision of Part III 
of the Constitution embodied in art. 31(#) 
monived ate unless eta cannot 
tate unless it is for a public 
Se Ge it iar is Gage aumento E? 
Part II, then it is open to the ture, , 


H othe Ieglalatlon Tala, ander rt -8 of the 
on, to legislate with regard to 


acquisition of and it is not o be 
the person affected tbat legislatio 
challenge fon the ground that the soqulon 
is 


not for ‘public purpose. 
GANGADHARRAO U. TE OF B’BAY. 


56 Bom.L.R.1062. 


———The whok object of Parliament when it 
gmended the Constitution of India (by in- 
corporating art. 81A) was to give to the 
expression ‘estate’ the widest 
Parliament was not concemed with the nioe- 
ties of tenures or the n whether land 
was held by one person from a superior holder. 
The legislation with which the ParHament was 
dealing was in its nature intended to be 
confiscatory, , and confiscatory legis- 
lation has to be broúght within the ambii of 
the Constitution, there is no point in m 
fme distinctions between one tenure 
another and one ċstate and another. 

AVE the eaienathent to this Conatan of 
India [art. 81A] has done is to take away 
from the purview of the judiciary the question 


whether a particular Fae pees on no: 
anes ub or not. 
t does not mean that the is left 

large to acquire private in order 


of the ture. It has prevented legis- 

lation w. is obviously ofa confiscatory 

nature from assailed and attacked in 

Courts of law on egon of the ] tion 
aid pens for pal tage But 

not le, it does not 

Bio Khat t = would bleh 


—— Art. 141. Ses ` GOVERNMENT OF 
Invi Act, 1985, 8. 243). 56 Bom.L.R.172. 


Art. 219, 


———. See LAND REVENUE CODE, 
1879, S. 211." 


56 Bom.L.R. (F.B.)1084 


——-—Art. 225. 
Reference in cl. 15 of the Letters Patent to 
s. 108 of the Government of India Act, 1915, 
should be read as a reference to s. 228 of the 
Government of India Act, 1085, and to art. 
325 of the Constitution of India. “hs 
~ 56 Bom.L.R. (8.0.)21 
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QONSTITUTION OF INDIA, Art. 225 | CONSTITUTION OF IA; LIST II, 
—(Oonid.) -| ENTRY 18, See Bommay HOTEL AND 
g Lovenra Housa Raras ComtTROL (SECOND 
—— The to art. 325 of the Cons- | AMxnNDLENT) ACT. : 56 Bom.L.R.108, 
titution of deals only with jurisdiction F ; 
‘and is merely procedural. _ ———LIST I, ENTRY 36. See Bompay 
LALITABAI V. bow. or ou, PERSONAL Itams ABOLITION Act, 1958, 8. 2. 
7 56 Bom.L.R. (0.G.J.)923 56 Bom.L.R.1062. 
——-—_Art. 226. See Parser or Wacas | ———LIST IM, ENTRY 43 See Bomnay 
Act, 1986, 8. 15. 56 Bom.L.R.950. | Pursonan Inams ABOLITION ACT, 1953. 
, : 56 Bom.L.R.1062, 
——Art. 227. CONSTITUTION (FIRST AMENDMENT 
The power of conferred | ACT), 1951. See BOMBAY PABSONAL INAMS 


upon the High Court under art. 297 of the 
. constitution of India is not only administra- 


tive superintendence but judicial superinten- 
dence. 


Laxpama PESHA D. VENKATRAO. 
56 Bom.L.R.824. 


———See Paymanr oF Waars Act, 1988, 
S. 15. 56 Bom.L.R.930. 


—— Art. 254. See Bompay FORWARD 
CowrnacTs CONTROL Act, 1947, S. 8. 
56 Bom.L.R.1001. 


irt. 272. See Formonans Aor, 
8. 2(a}(7). 56 Bom. L.R. (0.0_J.)552 
————Art. 337. See CONBTITOTION oF 
DDL, ART. 29{8). 56 Bom.L.R.643. 


See CONSTITUTION OF INDIA, ABT. 20. 
56 Bom L.R. (B.0)1ai1 


—_——_——-Art. 368. See Bompay PERSONAL 
Inams ABOLITION Aor, 1958, S. 2. 
56 Bom.L.R.1062, 


————-Art. 369. See Bowpay FORWARD 
Cowrracrs CONTROL ACT, 1947, 8. 8. 
56 Bom.L.R.1000. 


—— Art. 374. 

-The ents and orders of the Federal 
Court referred to in art. 8742) of the Consti- 
tution of India are judgments and orders whioh 
were delivered by the Federal Court in those 
puits, appeals and proceedings which were 
antic d to ths Siprme Court." 

Stata OF BOMBAY V. GAJANAN. 
56 Bom.L.R.172. 


———Art, 379. 
See Bowpay PERSONAL Inams ABOLITION 


Act, 1958, 8. 2. 56 Bom.L.R.1062. 
——_LIST I, ENTRY 3. 
The the oontrol of 


renta” in entry 8 oT List ‘of the Seventh 
Schedule to the Constitution of India, means 
that the control of rents contemplated by 
thls entry isin re auon to arhe houes gooo 
modation”’ which tho 
expression “including jea of ren 
DAEUKHANAWALLA 0. KHENCHAND. 

56 Bom.L.R.105. 


_———_LI8T I, ENTRY 33. See Bompay 
Prasowat Trans Anoumon Aor, 1938, S. 3. 
g 56[Bom.L.R.1062. 


ABOLITION ACT, 1958. 56 Bom.L.R.1062, 
CONSTRUCTION OF DOCUMENTS 


PABTICULAR 
l. Luasm. 
Under a lease a plot of land was let out to 
the tenant, a y, for building 


registered 
Pp for a fixed period of years and at the 
expiration of this period the lesee wan allowed 


r, his landlord. The document 
of lease further gave the leasee the option to 
determine the lease at his pleasure. On the 
question whether the tenancy created under the 
lease was a tenancy at will or was 


tenanoy or a tenancy for the little of the 


"Held: Chav Gib S E TEE ET 
its dominant intention which was the lessee’s 
right to remain in possession for an indefinite 
period subject only to the condition that he 


pald the agreed rent every , and 
that, therefo on a and reasonable 
construction of document the lessee was 


entitled to remain in possession of the property 
as lessee for his life, and 
that as the lessee in the case was a registered 
company, the leasehold rights enured so long 
as the company existed. 
BAWASAHEB V. WEST PATENT PRESS. 
"86 Bora LR.61. 


QONSTRUGTION OF STATUTES, 
ane ee ambiguity in language 


If a rule goes beyond the soope of the autho- 
rity conferred by a statute, then the rule would 


obvi be bad and the rule cannot extend 
the o of an officer conferred upon 
him by the But in cases where 
there is amb in the used by the 

or more one construc- 
tion is possible, thed the rula fimed may 
help the Court in coming to the right conclusion 
as to the construction to be upon a 


of language. 

It is not always right to assume that when 
the ture the 
earller Acts in a consoli Act, the change 
was intended to mark a of policy. 
Very often the uses language 
which is more in consonance with, proper 
drafting and the change may not indicate any 
Hines Veo . : : 
KaraMiny - 56 Bom. L.R.619, 


used inthe ` 


£984,] °° | 


CONSTRUCTION OF STATUTES—De- 
ted legislation. 3 
is Ee E upon 


E gre that must be left to the discretion 
of The Court will not and 
cannot say that the should ha 


than conferring them upon Government or an 
the 


outside If delegation does not 
constitute a of essential 

functions and if ee he otioy 
in the outside down the policy. 
and aot the Lagutalare delegation 


In whether a particular of 
is bad on the ground that it ts 

it is not open to the Court 

to consider that the authority may 


act arbitrarily and ously 
furtherance of the po laid down by the 


JAYWANTSINHJI-D. STATER OF BRAY. 
: 56 Bom.L.R.1054. 


56 Bom.L.R.188. 


High Gourt Rules (0.8.), R. 241. 
_ Rule 241, of the Rules of the Court of 
Bombay, 1950, must be very broadly. 


GENERAL INDEX. 


peg 1371; 
CONSTRUCTION- OF. STATUTES 
—{Contd.) ua 


.that rule is any right, and the whole. 
o of that rule is to make a 


available to 


the and the other cognate sections all 
minors and persons mentioned in 
s. 861, that the to that section 


s. 8 merely provided machinery whereby 
the landlord should be in a position to receive 
that maximum rent under s. 6(2). . 
JORAWARKHANJI V. B’BAY STATE. ` te 
56 Bom.L.R.662. 


mith 

array T e mates AA A A 
wtih (Temporary 
Powers) Act (XXIV of 1946), Secs. 7, 9. z 
In a penal statute the Essential S lies 
(Temporary Powers) Aot: (XXIV of 1946) 
is duty of the Court to interpret words of 


substanta] 
oompllapoe with an array of pursling directions, 
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i 
CONSFRUOCTION: OF STATUTES 
—(Contd.) PAG 
that should be eno even if on some hyper- 
critical view of the law other ingenious mean- 
ings oan be devised. 


Sxxeania Cortrow MILLI LD. ov. B’say STATE. 
` 56 Bom.L.R. (S.G.)1. 


————It is a well-settled rule of construction 
of penal statutes that if two possible and 
reasonable constructions can be put upon a 
penal provision, the Court must lean towards 
Hiat construction which exempts the subject 
from penalty rather than the one which imposes 
penalty. d Tt 1s notcompotent to tas Gout to 
of an expression used by 
tho Le p ar E a Gace curt a 
tion of the Legislature. 
TOLD. Stare ‘ory B’BAY. 
b6 Bom.L-R. (0.C.J.) 1206, 
on appeal from 55 Bom.L.R. 366. 


—— Policy of “Act—Language used in 
section. 


argument based upon the policy under- 
a section or an Act must be accepted with 
If the words used in the section aro 
cker and unamb 


to - tko PeR that the literal construction 

of the words lead to wholly unreasonable 

ae may be justified in enaid ye aise 

co 

RAP Er Er Era tA 

and liberal meaning of tho words 

used. If the words used are not clear and are 

ambiguous, consideration of the poHcy under- 
the section may become relevant. 

TSING 0. BONU. 56 Bom.L.R.69. 


of Act. 
of the Indian Naturalization Act 
the President in exercise of the 
of the Constitution of 
does not affect 


any person 
repealed law in absence of indloation to the 


. The 
of 1926 
Pe et 


contrary. y 
Umion or Drom 0. HAnANALI. 
: 56 Bom.L.R. (O.C.J.) 552. 


————-Retrospective effect. 

Acts must not sense Ehan the language OF the 
retrospective sense of the 
section one to do, and tt no ground 
for holding an Act has greater 
vity beoause e intention to give it some 
DIQAMBAR V. VITHOBA. ‘56 Bom.L.R.385. 


——— Specific legislation. 
* When there is a specific plece of legislation 
declaring a certain contract to be -the 
Court must be satisfied that the State - 
tre expressly epphion ita muna to the Pro 
tion contained in the Central law and having 
its mind wanted to make a departure in 
local law. 
BASANTLAL 0. BANSILAL. 56 Bom.L.R.1001, 
——Superior Courts—Jurisdicion. - 
Words of sufficient clarity and width in a 
e 
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CONSTRUCTION 
— (Gontd.) 


statute may take away jurisdiction of TE 
Courts or this may 
necessary 

nevertheless against the construction of a 
statute so as to oust or restrict jurisdiction, of 
superior Courts when the result of refosal to 
exercise jurisdiction would be abdication of the 
same and negation of che: vested ciguia of ths 


OF. - STATUTES 


The principle of co a statute 
le that whenever there T: of 
in a taxing statute, the iguity must 


resolved in favour of the person to be taxed 
rather than the authority. But when 
a legislation confers upon the 
taxing authority two modes of taxation, and 
tbe authority chooses a mode which ‘makes 
it possible to realise a larger amount, it cannot 
be urged that the second mode is unlawful 
because the first mode in more peneielal to the 
citizen. ' 
Hmasna v. Stare or B'nar. 

56 Bom.L.R. (O.G.J.) 1035. 


—— Particular Statutes. Bombay Dis- 
laced Persons Premises Qontrol and 
egulation Act, 1952, S. 4(1). 
period of time to be considered for the 
pores ar eee eee 1)(b) of the 
A aN Persons Control 
and on Apt, 1952, whether a person 
is in unauthorised on is the time 
when action is sought to be taken him 
either by way of eviction under s. 4(1)(b) of 
the Act or rendering him liable for 
under s. 5(2) of the Act. Section Ae) of 
the Act does not concern itself with the nature 


unauthorised there is power in the competent 
authority to take appropriate action. 
BANWALDAS V. STATE OF B’BAY. 

56 Bom.L.R.(O.G.J.) 970. 


——_——Bombay Land Requisition Act, 
1948 e. s. 6 (3) (4). 


nder s. &{€) of the Bombay Land Requisi- 

mp Act, 19048, Government has the to 

n premises even after the lapse of a 

od of one month from the date on which 

on of vacancy is received by Govern- 

ment provided the landlord has not exercised 

the righta that accrued to him under s. 6(3) 

of the Act and either occupied the premises or 

them, to be 

ARKADAS 0. STATE OF B'Bay. 

56 Bom.L.R.(O.C.J.) 968. 


————Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, 8. 50. 
The words “such Courts” in the proviso to 
s. 50 of thé Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, have refreno 
to thé Courts which have to try 
suits end proceedings under the ‘Act and are, 


~ 


1954. ] 


CON STRUCTION 
—(Contd.) 


not intended to validate the continuance of the 
proceedings in Courts which had no on 


OF 


to try them. Thercfore under proviso 
if the proceedings were pen in the Courts 
which were not the Courts jurisdiction 


under a. 28 of the Act, the sults had to be 
Haneterred to the proper Coina hadede 
the case of suits pending raper a 

they were to continue in e oot 

provisions of the Act and the ThE Brip 
thereunder were to apply to all such suits and 


Dseceuopi a? V. MANEKLAL. 


56 Bom.L.R.962. 


—— Entries in Lists. 

It is a well settled principle of construction 
of various entries in the Seventh Schedule 
to the Constitution that as far as possible an 
attempt must be made to reconcile entries in 
the Union List, the State List and the Concur- 
rent List, and attributing to the Constituent 
Assembly an intention of bringing about a 
conflict between the powers of the State 
Legislatures and Parliament must be avoided. 
DARUKHANAWALLA 0. KHEMCHAND. 

56 Bom.L.R.105. 


———— General clauses Act, 1897, S. 6(e). 
Section 6 (¢) of the General Clauses Act, 1897, 
means that legal proceedings or a remedy 
provided for by an enactment in respect of 
any right, privilege eto. may continue not- 
withstanding the su uent repeal of that 
enactment as if there been no repeal. 
This dots not, however, mean that the subse- 
uent enactment cannot in any manner affect 
those legal proceedings or that remedy. 
vo. Dox. OF INDIA. 
56 Bom.L.R. (0.C.J.)923. 


——Hlindu Women’s Rights to Pro- 
perty Act, 1937. 

In construing the Hindu Women’s Rights 
to Property Act, 1987, what has got to be borne 
in mind is that it was an Act ameliorative in 
character and intended to carry out an import- 
ant social reform. Its express intention was 
to give better rights to women in respect of 
p , and therefore the various provisions 
of the Act must be construed in the light of the 


The law of limitation is always a harsh law 
and it would be a mistake to look for ethical 
prine pica In enat law: Therefore, tt would be 
a to construe the law of limitation 


pannel dae pair that an application 


the lapse of a particular 
SiN Bee eteck one oro 
unmeritorious the 
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CONSTRUCTION STATUTES 


—(Contd.) 


OF 


defence to the claim ma: 
deserved the claim may 
JEHANGIR WADIA U. GAIKWAD. 

56 Bom.L.R.478. 


————Partnership Act, 1932, 8. 69(1). 
Section 69(7) of the*Indian Partnership 
1982, enacts provisions which are express and 
mandatory and it is the vunt duty of 
the judicial interpreter to give full effect to the 


be and however well 


rtant duty on 

rovisions , 

on which 
being instituted in respect 
Gi saarien tl ae a i adage ose 
by entailing of such suits, to see that 
no case is brought within the enactment which 
is not covered by its express language or 


56 Bom.L.R. (0.C.J.)973. 


CONSTRUCTION OF WILL. 

In construing a will the Court primarily 
does not lean one way or the other but has to 
read the plain words of the will in thelr proper 
context. It has to collect the intention of the 
testator from a consideration of the whole will. 
But when tt is suggested that the testator 
created some interests in the p he was 

ce a ee dispose of 
it, the Court if there are two possible 
constructions, prefer the one that results in 
favour of that whioh does not leave a hiatus. 
Tha preunptlon in sioh acabe ia-ia fuyouriot 


56 Bom.L.R (O.C.J.)910. 


CONSTRUCTIVE TRUSTEE and Ces- 
tui Que Trust—Relationship of. 
There is no principle of equity or of general 
law which ob a trustee to buy new shares 
in his own name for the benefit of the cestut 
gue irus, when in dotag so. be Jiss es 


chose to obtain the new shares which ap 

to the shares already sold by him, on p 

of equity the cestut que trust would be entitled 
to 
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CONSTRUCTIVE TRUSTEE—{Conid.) 


and cestut qwe trwst thus created. That re- 
lationship arises by reason of the circumstance 
that till the name of the transferee is brought 
on the of shareholders in order to 
bring about a fair dealing between the trans- 
feror and the transferee equity clothes the 
transferor with the status of a constructive 
trustee and thus obliges him to transfer all 
the benefits of rights annexed to 
trust. That 


of new shares in consequence of the ownershtp 
of the shares already acquired. 

The relationship of constructive trustee and 
cestui que trust created on principles of equity 
cannot be extended ad tnfiniiwa in respect of 


all future sogni ons of ts annered to 
the shares sold which ons may involve 
not only rights but and obligations 


which the constructive trustee may not be 
prepared to undertake, and in this situation 
the cestui que trust may not be able to get all 
the benefits of the fresh incidents annexed 
to the ownership of the shares that he had 


poe The ig aea principle on the 
of which the relationship between 
the transferor and the transferee arises cannot 


be worked in a manner so as to prejudice the 
on of the constructive trustee and make 
an accounting in of all 
privileges or fresh offers may bé annexed 
to the shares sold for all tims to come. 
R. MaTHALONE 0. B’nay Lire Asece. Co. . 
56 Bom.L.R. (8.0.)30. 


CONTEMPT OF COURTS ACT (XII of 
1926), S. 2—Constituiton of India, art. 387— 
City of Bombay M Act (Bom. III of 
1888), Sec. 507—Government of India Act, 1985 
(26 Geo. F, c. 2), Sec. 824(2}—Chicf Judge of 
Court as persona designata tender 
Municipal Act—Contempit committed of Chief 
Judge—Whether open to High Court to take 
cognizance of contempi—Whether Judge 
as na designata a Court to 
High Court. 
If a oo is committed of the Chief 
Judge of the Small Causes Court as a persona 


CONTINUING OFFENCE—Int 
“continuing 


of. 
ence” has- 


constitutes an offence and if that continues 
from dey to day, thea Som day to day a fresh 
affence is committed by the accused so long 
as the act continues. Normally and in the 
e 
e 
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CONTINUING OFFENCE—({Consd.) 


arainary gouris an offence is committed only 
once. But we may have offences which can be 
committed from day to dey and it is offences 
falling in this latter category that are destribed 
as continuing offences. 


56 Bom.L.R. (8.C.)1196, 
on appeal from 54 Bom.L.R.216, 


CONTRACT AQT (IX of 1878), 8. Xa). 
Ses Panat Conu, 8. 165A. 
56 Bom.L.R.1021. 


decide thet question in the light of the pro- 
visions to the making of contracts, and 
so the decision of the question as to whether a 
suit on contract is within the jurisdiction 
of the tiia) Corre miit necomalily Imply. the 
decision of the question as to where oon- 
tract was made in the light of the provisions 
of a. 4 of the Indian Contract Act, 1872. The 
position under s. 4 is clear beyond doubt. A 
proposal which is made becomes oomplets 
only when its communication comes to the 
knbwledge of the person to whom it is made. 
In other words unless the proposal is oommuni- 
cated to the person to whom ft is made, ft is not 
compkete, and in that sense is inchoate and 
inconclusive. Unders. 4 of the Act the oom- 
munication of an acceptance is complete as 

the proposer when it is put in the course 


of transmission to him, so as to be out of the 
power ofthe acceptor. This necessarily means 
thot as soon as the is posted or 


sent by telegram, the acceptance is complete 
against the proposer, and so far as he is con- 
cerned the contract is concluded. It is true 
thot in a sense the act of acceptance is a oon- 
tinnous act and it becomes complete so as to 
bind the acceptor when the comes 
to the knowledge of the proposer. But so far 
as the making of the contract is concerned, the 
propost tar olga a e dare pis 
posted. In other words the comm on 
of the acceptance to the proposer cannot be 
said to be such an integral part of the comple- 
tion of the contract as to constitute a part 
of the cause of action in a suit on the said 
contract. Even if the does not 
reach the proposer for the reason that it is 
lost or misplaced in transit, the contract would 
be complete and for its breach the proposer 

would be entitled to sue in damages. 
Banopa Or CAxES 0. PARSOTTAM. Soe 
56 Bom.L.R.575. 


See Isunanca (FE). 
56 Bom.L.R. (0.0.J.)341. 


—_——_8. 23. See Ban Councis Act, 8. 10 
56 
0 on appeal, 56 BonLL.R. (8.0.).1220 , 


—— 8. Il. 


1954] 


CONTRACT ACT’ 8. 25. See EVIDENCE 
ACT, S. 92. 56 Bom.LR. (0.C.J.)1148. 


———-—8. 77. See Parrmrsare Act, 8. 54. 
g ; 56 Bom.L.R. (O.0.J.)973. 


————8. 50, i. (d). Ses INCOME-TAX Act, 


S. 41a). 
56 Bom.L.R. (8.C.)1196, 
° on appeal from 54 Bom.L.R.216, 


——8. 72. See MUNICIPAL ACT, (Conrora- 
TION), S. 460 H (4). 56 Bom.L.R.264. 


——S. 151. 

A balles can contract himself out of the labi- 
lity imposed by ss. 151 and 152 of the Indian 
Contract Act, 1872, to take such care of the 
goods bailed to him as a person of ordinary 
pradence would in similar circumstances take 
of his own goods of a similar type. 

Section 151 of the Indian Contract Act 
imposes upon a bailes liability to take suck care 
of the goods balled to him asa person of ordin- 
ary prudence would take of in 
similar-ciroumstances, but that provision does 
not negative the general liberty of contract 
between a ballor and the bailee. If an agres- 
_ ment is illegal or prohibited by law or is other- 

wise public policy, or if carried out is 
likely to defeat the provisions of any law, it 
will not be recognised ; but where rights and 
obligations are sought to be oreated by the 
Contract Act, they are no Hy subi toa 
contract to the contrary there is nothing 
in ss. 151 and 182 of the Indian Contract Act 
which excludes that liberty of contract. 
Parsnam v. AR Impa, LTD. 

56 Bom.L.R. (0.0.J.)M4. 


———_——_-8. 152. Ses Comrract Act, S. 181. 
56 Bom.L.R. (0O.C_J.)944, 


CONVERSION of goods, mat constitutes. 
Detention of goods is not conversion unless 
there is an adverse claim. The test to be 
applied is not merely to see whether there was 
to retum the goods. It must also 
appear that there was an Intenta to keep the 
goods in deflance of the Therefore, 
a carrler who on dem Maa hide states 
that he could Ar eE a E 
were looted while in his possession cannot śpso 
‘acto be said to have been guilty of conversion. 
ere must be at least some evidence of 
conduct of the defendant which shows that he 
not only possesses the goods, but also intends to 
hold them in defiance of the plaintiff, and to 
deprive the plaintiff of possession of them. 
Maxras ALI v. UNION OF INDIA. 
56 Bom.L.R. (0.0.J.)150. 


to a sult and the intention of the 

es in arriving at the agreement is to 
deprive the solicitor of his costs, the Court will 
interfere in its equitable jurisdiction and 
revent.the fraud being p ted. The 
urt will interfere either b a lien 
on tHe fund if that fund is in Court or the Court 
will even go the length of the other 
side to pay the costs of the solicitor if thp Court 
is satisfied that the other slde made payment 
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QOSTS—{Conid.) 


to the sollottor’s client with a view to deprive 
the solicitor of his costs and his conduct was 
fraudulent. In this case there is another way 
in which the solicitor can protect himself. A 
es can always give a notice to the op- 

cate be bute tink Rie Coe an 

‘or his own client. If 
Scalia CE Oise gen dee. 
however bona fide the agreement between the 
parties, the opposite party would pay to the 
client of the so r at his own peril because 
he had notice that the solicitor has a lien on 
the fruits of his exertion and the amqmt should 
not be paid to the other side because solicit-. 
or has a prior claim for his costs. Thereforéd 
the equitable jurisdiction of the Court would 
only be exercised in two cases : (1) where there 
= collusion between the parties fraudulently 

tive the solicitor of his claim for costs, 
and (8) where the solicitor notice to the 
other party of the fact that he has a claim for 
costs against his own client. 

The reason why the Court exercises its equi- 
table jurisdiction in a case where an agreement 
is at between the in order to 
defraud the solicitors is to prevent the fraud 
being perpetrated. Therefore the considera- 
tion as to whether the solicitor can recover his 
costs from his own client or not will not weigh 
with the Court in the jurisdiction. 

In a suit filed by the p against the 
defendant to recover Rs. 35,000 odd, the plain- 
tiff took out a summons for attachment before 
Let gr Thereafter a consent order was 

e the Court the attachment 
under which the defendant deposited in Court 
Rs. 5,000 to the credit of the suit, and a receiver 
was appointed. Later another consent order 
was made by the Court discharging the receiver 
on a third undertaking to guarantee 
payment to pamut of the amount of the 


a i 
over and above the sum of Rs. 5,000 deposited 
in Court. Before tho milt Sarao on Tor hearing 


for Rs. 14,500. Rs. 12,800 were to be paid in 
cesh by the defendant to the plaintHf and the 
DAS O Masa pein or Ba ee ee 


discharged b ledging his 
ornaments an the plaintiff T ond the defendant 


party with regard to the pa t of Rs. 8,000 
was On recel this intimation 
the p s solicttors took out a chamber 

summons against the defendant, and the reliefs 
sought them were (1) a declaration that 
they had a lien and on the sum of 
Rs. 5,000 in Court for payment of 
the balance of taxed oosts, (2) for a lien and 


charge on Rs. 1,700 payable by the defendant 

to the plaintiff, and (8) Rs. 7,800 for the at- 

toa olient costs as plaintHf’s solicitors :— 

that looking to the terms of the agree- 

a and considering its implications the 
e 
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Ge goiienes ware cetitied vo 4 tien on this 
amount in satisfaction of their claim for costs 
against their client ; 

that on the facts established it could not be 
inferred that the object*of the plaintiff or the 
the plaintiff's soli- 


regard to the balance of their costs was not 
sustainable. 
Basupao v. Vacnua & Co. 

56 Bom.L.R.(QO.C.J.)1136. 


COURT, function of. 

The fanction.of-a Conrt ls not to ee 
In one sense Judges do make laws, but is 
only in the sense that sections have to be inter- 


reted and the retation has got to be 
oonfo with object the Legislature 

has in mind in the law. The outlook 
or the of Court may place an 
ar e TE o E a 
preting. when the law is clear and only 
one on is possible, it is not the 
function of the Court to construe the section 
in the of its own predilections in order 
to do it thinks is justice. When the 
law is alear, the matter is beyond the power and 
co of the Court, and ft is only the 
that can alter the law tù orar to 


more advanced views on the subject. 
Uswan HABI v. STATE or BOMBAY. 
56 Bom.L.R.1124. 


CRIMINAL LAW AMENDMENT AQT 
(XLVI of 1952), 8. 6. See CeomarL Law 
AMENDMENT AcT, 1952, S. 10. 

56 Bom.L.R.199, 


——See Pena Coors 8. 400 
56 Bom.L.R.(F.B.).980. 


——— 8.7. See Canonan Law AMEND- 
WANT Act, 1952, 8. 10. 56 Bom.L.R.199. 


see Prenat Copa, 8. 409 
56 BoI R, (F.B.).980. 


—— S8. 10. 

In «. 10 of the Criminal Law Amendment 
Act, 1952, the words “on the coming into foroe 
of this enactment” mean not only immediately 
the Act came into force but also “after” tts 
coming into force, that is, whenever a Special 
Judge was appointed who had power to try 
the cases, 

In re 56 Bom.L.R.199. 
————See Prenat Cone. S. 409. 
56 Bom.L.R.(F,B.)980. 


(Act 


+ 


“maL i 
CRIMINAL PROCEDURE QODE 
F of 1898). See PewatfCopz, S. 409. 
: 56 Bom.L.R.(F.B.)980, 


[VOL..LYVI, 


ORIMINAL PROGEDURE CODE, 8. 4. 
See CammmwaL Paoorpunr Convx, S. 488. 
56 Bom.L.R.819. 


————-8. 5. Sæ Bomspay PREVENTION OF 
Homwmvu Bicamous Marriages Aor, S. 8. 
56 Bom.L.R.249, 


——_—-S8. 39. 
Where a decree-holder appli for transfer 
of a decree under s. 89 of Civil Procedure . 
Code, 1908, and an order is made by the Court 
but the certificate under O. XXI, r. 6, of the 
Code, is not issued and sent to the transferee 
Court, tt is open to the decree-holder to contend 


giyen 
the mere fact that the certifloate was not sent 
would not deprive that Court of tts jurisdiction. 
GOVIND 0. SADASHIV. 56 BonLL.R.597. 


—. 147— as regards wser of 
land—-Right o to way—Pomer 
y Magistrate not to obstruct—Such power 


Sope: of sechon —Dodrinie a ig 
an application made to him, un 147 
of the Criminal Procedure Code, 1898, by 
the applicant on the allegation that he had a 
right of way through the lands of the oppon- 


who had denied the 
ents, who by putting up 
interfering with 


and ordered furthbr that they do ‘forth 
remove the hedge” and ‘make a way by whioh 
carta, bullocks, etc., might pass safely.” On 
reference— 

Held, cancelling the order for removal of the 
hedge eto., that all that the te was 
oompetent to do under s. 147(2) of the Code 


Section 147, sub.-s. (2), of the Criminal 
Procedure Code, owers a Magistrate to 
make an order prohib interference with 
the exercise of a night. e can, for instance, 
order a person not to do something e.g., not 
to cause obstruction to, or not to tuterfere 


with, the use of a way. There isa material 
dierenno betwen onteclag a person: not to 


mething. 
primary object roceedings under 
a lay ib to nice e 
not to determine or enforce the 
An orde ee ee ? 
gros for a tempo and is sab 
the decision o oe In the 
section the 


mandatory 
-struction, he should seek it in a civil Court. 


1984.] 


CRIMINAL PROCEDURE CODE, 8. 147 
—(Conid.) 


t of a right, and 
more relief, such as a 
ob- 


Where a Court has been given power to 
rake an order, it also possesses the power to 
enforce tt. 

BHANWLAL v. DanyYABHAI 56 Bom.L.R.269. 


———_S. 164(3)—Indian Evidence Act (I 
1872), Sec. 29—Confessions recorded by 
‘agistrate without gi caution to aecused as 

rogutred by s. 164(8) of Codea— of 

such confessions— ity of co 
whether to be determined in Hghi of 8. 39 of Act. 
The mere fact that the procedure 

by s. 164(8) of the Criminal Procedure Code, 

298, in regard to giving a warming to the 

Rooused, has not boen oompllod with In record- 

confessions would not by itself neoes- 
7 make the paid conferlony inadmisible. 
decision o question. mnst 

n the lication o te cals Or ae 

down. the Indian Evidence Act, 1872, 

if the confession is otherwise shown to be 

relevant under the earlier sections [ss. 24-28 

of the Indian Evidence Act, it cannot be sai 

to be inadmissible merely for the reason that 
no Aria was given to the accused. 
fa of the Cend a aaie Code: 

1898, provides for the manner in which con- 

fessions should be recorded ; and whatever else 

may be the effect of non-compliance with its 
provisions, tt does not supersede the relevant 
portion of s. 29 ofthe Indian Evidence Act. 

Admissibility of confession must be deter- 

mined in the Ught of the visions of s. 20 

of the Act, the ue of & confession 

would naturally be consi- 
; and, it may be, such a 
confession may even be held to be involuntary 
and as such under s. 24 of the 

Indian Evidence Act. = 

If the words used in s. 20 of the Indlan 


ing the 
sarily 
The 
upon 
laid 
and 


on this point. 


betore the ur soo gti 2 san be Invoked, 
is admisie ade the preceding sections of 


receding sections of 

the Ack Bla ce Syn 

im the preceding sections (78. 26; 20, 28) tho 

an ees mia there is no 

question of applying the provisions of s. 20 

at all. Section 29, ‘ore, aatis that 
o 


objections or bars that may be raised against 
its : 


STATE v. RANGAFPA. 56 Bom.L.R.115. 


— e 8. 196A. Want of sanction to prose- 
cute, whether vitiates trial. 
Where the object of the accused is.to com- 
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CRIMINAL PROOGEDURE CODE, S. 196A 
—(Contd.) 

mit an offence under s, 420 of the Indian, Penal 
Code, 1860, and the commission of offences 
under ss. 465, 468 and 471 of the Code is only 
a means to that end, the trial of the accused 
is not vitiated simply because no sanction 
under s. 196A of the Cetminal Procedure Code, 
1898, was obtained for prosecuting the accùsed - 
for an offence of criminal consp to com- 
mut offences under ss. 465, 468 and 271 of the 


56 Bom.L.R.188. 


ak 197A. 

lication for maintenance under s. 488 
of ae Procedure Code, 1898, was.: 
filed against the petitioner, who was the ruler 
of a former Indian State, by his wife and minor 
son. The petitioner op the lication 
on the und that in the absence of sanction 
of the Government ader toon s. 197A(3) 
of the Code, the proceedings taken against 
him were incompetent :— 

Heid, that the petitioner was not charged 
with the commission of any offence, and, 
therefore, s. 197A of the Code did not bar the 
Se San of the Court to try the epplisation. 
ASWANTSINGHII V. KESUBA. 

56 Bom.L.R.819. 


Verdi i Jer erence to High Couri— 
erdict or setting aride 
verdict. f 
On a reference under s. 307 of the Criminal 
Procedure Code, 1898, the Court will 
interfere with the verdict of the only if it 
finds the verdict “perverse in the sense of 
’, “manifestly wrong’’ 


that a reasonable body of men could arrive 
at the one conclusion or the other, it is not 
ee ee the Tigi 
Court to substitute their la piace OF 
the verdict which has been given by jury. 
The jury are the sole judges of the facts, and 
it is the of the accused to have the benefit 
of the of the j Even if the Sessions 
Judge or the High Court would, if left to 
themselves, have arrived at a different verdict, 
it is not competent to the Sessions Judge 
to make a reference nor the High Court to 


revisional fu 
Section 862({¢4) of the Criminal Procedure 
Code, 1898, does not confer upon a Presidency 
Magistrate an arbitrary license to record or 
not to record evidence according as he pleases. 
The discretion required to be exercised by a 
= E è 
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CRIMINAL PROCEDURE CODE, 8. 362 
—(Conid.) 


Presidency te under s. 862(¢) of the 
Code must be a judicial discretion. 

‘In a case which is so simple that it may be 
Tapiosed oL ithon Gy Aey ina ara ea 
which can be finished at a single hearing, a 
Magistrate may be justified in not mainteining 
reocrd of evidence. Mhero. either, sab- 
stantial questions of. law or appreciation o 
evidence arise or adjournments are necessitated 
and evidence of witnesses is heard after long 
intervals, a te would not normally 
be fustified in to maintain any record 
of evidence of the witnesses examined or to 
‘i make memorandum Of the sibstanóe of the 
examination of the accused. 

NARAN Saas , RANJITSINGH. 
` 56 Bom.L.R.889. 


cases—Decision M not to record 
evidence in such cuses w ect to revien 
dence on High Court—Desi of recording ei- 

ın cases mot covered 3. S680) Con. 


r s. 86°(4) of the Criminal Procedure 
Code, 1898, a denty Magistrate is not 
required to record evidence in cases not covered 
by s. 862(7) of the Code. Therefore, under 
s. 862(4) of the Code a Presidency Magistrate 
has a right to refuse to record evidence, and 
once the te decides not to record the 
evidence, his decision is not subject to a review 
“by the High Court. 

In a limited sense there is a discretion in a 
Presidency Magistrate under s. 362(é) of the 
Code, namely, that he may record evidence 
if he chooses to do so even in a non-appealable 


56 Bom.L.R.1113. 


———_8, 417. See Canons PROCHDORE 
Cona S. 485. 56 Bom.L.R.889. 


Sine the State declina to prefer an appeal 


we High Court, would be 


-unwilling to exercise its revisional jurisdiction 


except where a question of principle arises 
or tt appears that manifest injustice has been 


A statutory rules of funda- 
portance 
Under ss. 485 and 480 of the Criminal 


Procedure Code, 1898, the Court. is 
invested with very wide erien josieaiction 


Counta of erapa na oi Class, Second 
Class, or Clasa, or the Courts of Sesalon. 
be exercised 


itait as to the 

of such Courts. 

eo on i by the Legislature to 
real, and can be effectively exercised only 

if the Courts below maintain 'a proper and 


THE BOMBAY “Law REPORTER. 


[von Lt. 


CRIMINAL PROGEDURE CODE, 8. -435 
—(Contd.) 


record of the trials before them as 
would énable the High Court to satisfy itself 
as to the correctness, legality or properiety of 
the orders passed by them and a: to the 
regularity of the p . Failure to 
maintain a proper record of the evidence in a 
case where some substantial question of law 
or of fact arises, or where the case has to be 
ured several times and evidence of 
erent witnesses has been heard after lo 
te aie would in effect deprive the 
Court of tts right to exercise its revisional 
jurisdiction. 
NARAN VELJI 0. RANJITSINGH. 
56 Bom.L.R.889. 


—_—__——-§. 439. See CROONAL PROCHDURE 
Copr. 8. 435. 56 Bom.L.R.889. 


——8. to maintain mife 
independent in raain ue fe 
to each such 
Jurisdiction of M to allow mienance 
with regard to e or child—Meaning of. ew- 
“tn the whole”. 

Section 488 of the Criminal Procedure Code, 
1898, gives effect to the princtple that a wife 
and a child has an to be 
maintained by the husband or the father and, 
therefore, in making an order under s. 488 


the Magistrate must award maintenance to 
eaoh ono of the partes app before him. 

The jurisdiction of under 
s. 488 of the Code is with both to the 


wife or the child and the ltmit of his jurisdiction 
is to allow a maintenance and the mo y 
rate of that maintenance should not exceed 
one hundred The expression ‘in the 
whole” in the section applies to the limit of 
the Magistrate’s jurisdiction conferred with 
regard to the allowance of the maintenance, 
and in its context it can only mean that the 


Magistrate cannot allow an more than 
one hundred rupees when he the main- 
tenance of the wife or the child. cannot, 
over and above one hundred allow 


anything else to the wife or the child either 
with regard to the medical expenses or edu- 
cation or anything else. 
Bat PRABHAVATI 0. SOMATILAL, 

56 Bom.L.R. (F.B.)815. 


A 
ade We Joma: Indien Sake AAAA 
sanction under s. 197A(2)—Com of 


age He Gehan eede Coan 1an 


by a wife or a child against a n cannot 
be ‘as making. of a chargo for the 
com on of an offence’ against 
An application for maintenance under s. 488 
of the Procedure Code, 1898, was 
filed the petitioner, who was the ruler 
of a former Indian State, by his wife and minor 
mer Opposed the application 
und that in the abħence o n 
of the Government under p51 A(2) 
of the Code, the proceedings taken against 
him were Incompetent:— 
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CRIMINAL PROCEDURE OODE, 8. 488 
—(Oonid.) 


Held, that the petitioner was not charged 
with the commission of any offence, and, there- 
fore, s 197A of the Code did not bar the 

on of the Court to try the application. 
Kesuna. 


ASWANTSINGHII D. 
56 Bom.L.R.819. 


———8. 514—Applcation for remission or 
penalty under s. 514(5) whether 


’ 


penguins: Beane to pay 
Coy Ae Dison wale cnn oes 


to be 

By the combined of s. 514{1) and 
s. 514(5) of the Procedure Code, 
1898, Court can insist upon the payment 


the penalty 


—~——Sec. 517—D 
Order of confit Bombay Dieii Polio 
Act (Bom. of 1890), Sec. 61-K. 


The power of the Court, under s. 517 of the 
Criminal Procedure Code, 1898, no doubt 
extends to confiscation of perty in the 
custody of the Court, but it is not every case 
in the Court must necessarily pass an 


property in the 
of the section. Poniscanon ls 
not the only mode of disposal of property and 

singularly nappa in a case where 


for an offence 
punishable with a maximum sentence of 3 
months and a fine of Rs. 100 (e.g. s. 61-E of 


SULEMAN v. STATE oF BOMBAY. 
56 Bom.L.R. (S.0.)1189. 
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CRIMINAL PROCEDURE GOODE, 8. 526. 
—See Bompay PREVENTION OF Hreou Biasa- 
uous Marniaaes Act, S. 8. s 
56 Bom.L.R.249, 


CUSTODIAN of evacuee property—Power 

to terminate lease. See ADMINISTRATION OF 

Kvacvure Prorgesty Act, 8. 12. 
56 


law 


or where there is a surplus left after exhausting 
ed by the settlor, the Court 
charitab 


trust to fail, but would execute it cy-pres, that 
is to say, in some way as nearly as possible 
to that which the author of the trust intended. 
In such cases, it cannot be uted that the 
Court can frame a scheme giyo, eter 
Ee regarding tha-objects tupon Y 
trust money can It is well-esta- 
blished that where the donor’s intention can 
be given effect to, the Court has no 
to sanction any deviation from the intentions 
expressed by the settlor on the grounds of 
expediency and the Court cannot exercise the 
porer or oppie TBE Cuni DOPO T or a 
me to other purposes simply because it 
conaidara themi. tô be more expedient ör more 
beneficial than what the settlor had directed. 
RATILAL v. STATE OF BOMBAY. 
56 Bom.L.R. (8.0.)1184. 
on appeal from 55 Bom.L.R.86. 


DAMAGES, Breach of contract—Measure 


of damages. 
Before ft could be said of a clatm that it is 
a debt, the Court must be satisfied that there 


isa liability n the person against 
st specie peed It would not be 
true to say that a person who commits a breach 


of contract incurs any pecunatry lity, 
nor would it be true to say that the other 
to the contract who complains of the b 
has any amount due to from the other 
party. Damages are the compensation which 
a Court of law gives to a party for the injury 
which he has sustained, he does not get 
or compensatio reason of any 
existing obligation on the part of the person 
who committed the breach. He compen- 
sation as a result of the fiat of the Court. 
Therefore, no pecunairy liability arises till 
the Court has determined that the party oom- 
laining of the breach is entitled to 
Wharstere, when are assessed, it would 
not be true to say what the Court is 
dotag ma ra a pecunary rag Ra i 
already existed. . Court in the first place 
must decide that the defendant is liable and 
then it proceeds to assess what tha} [ability 
e 
e 


igo 


DAMAGES—(Conid.) 


ia, But till that determination there is no 
Hab at all upon the defendant. The 
whole of a suit for damages is that at 
thie diets of the sult there is no pecunary liability 
upon the defendant and the plainthf coms 
to urt in order to establish a peounary 
Inon AND HARDWARE (Ignis) Co. v. SHAWLAL 

Baos. 56 Bom.L.R.473. 


DEBT, Whai is a. 
Before it could be said of a claim that it is a 
debt, the Court -must be satisfied that there 


isa Hab the person against 
leh eran a ae i She would not be 
true to say that a person who commits a 
breach of contract incurs any pecuniary 
liability, nor would it be true to say that the 
other party to the contract who complains of 
the breach has any amount due to from 
the other party. are the compensa- 
tion which a Court of law gives to a for 
the injury which he hes sustained, he does 
not get damages or compensation by reason of 
any existing obligation on the of the 
person who committed the b He gets 
compensation as a result of the flat of the Court. 


Therefore, no lability arises till the 
Court has determined that the party complain- 
ing of the breach is entitled to damages. 


damages assessed, it would 
not bo true to say that wer the Coure te daing 
is a posonilery lability w 
pene) Court in the first place 
must that the defendant is liable and 
then it proceeds to assess what that lieb: in 
But.till that determination there is no 
at all n the defendant. The whole basis of 
a suit for damages is that at the date of the 


suit there is no lability upon the 
defendant and the has come to Court 
a 


DEBT ADJUSTMENT BOARD—Trensfer 
of darkhast proceeding to. See Civ. Pro- 
CEDURE CODE, Sou. III, pars. 11. 

56 Bom.L.R.633. 


DECREE, ent of, 

It is the sole right of the executing Court 
to try’an issue as to whether a decree has been 
adjusted or not. It is for the executing Court 


to decide what the ad: ig and to record 
that ad of the decree. To the extent 
that the Court can e relief to 


Y the Court could not any 


GANPATRAO v. SERDHAR. 56 Bom.L.R.1005. 


; Execution of, piecemeal. 

If a decree oan be executed piecemeal, there 
is no reason why an whose favour 
part o£ kae, decretal have been trans- 
. should not be entitled to execute the 
decree go far as it relates to the part assigned 
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{vot, ivi. 


DEOREE—{ Contd.) ; 


tohim. It may be that if the decree is of such 
nature that it cannot be executed piecemeal 
different considerations may arise. Therefore, 
in dealing with the n as to whether 
partial assignment any given decree is 
effective or not, it would always be necessary 
to consider the nature of the decrees, the rights 
under which are partially transferred to the 


assignee. 
MOTILAL V. SANTARAM, 56 Bom.L.R.164. 


— Cioh Court—Jurisdtotion 
In a sutt. filed by the plaintiff against the 
defendants in 1946 for possession of certain 


property on She gereon Tist eee 
endants to continue n on as tenants 


Court in 
De bad denea the 
a deoree in favour of the 
plaintiff for on in 1951. In the meen- 
while the defendants were entered in the 
Record of Rights by the'Mamlatdar As pro 
tected tenants. The plaintiff fled a t 
in 1951 for possession of the in execu- 
tion of the deeree and the Civil Ja ordered 
e of warrant for possession of the property. 
The defendants applied for datiellation of 
the warrant on the ground that the Court was 
incom t to execute the decree passed by 
the Court and that possession of the 
property could only be obtained in enforcement 
of the decree by app. to the Mamlatdar 
under the provisions of Bombay Tenancy 

and tural Lands Act, 1948 :— 
Held, that the civil Court was competent to 


‘execute the decree for possession of agri- 


cultural lands which were originally in the 
possession of the defendants as tenants of the 


plaintiff—the ha been terminated 
rior to the date on the Bombay 
emancy and cultural Lands Act, 1948, 
' was enacted the suit also having been 


instituted prior to that date. 
RAJESAB 0. HARISCHANDRA. 56 Bom.L.R.638. 


———See LANDLORD AND TEXMANT. 
56 BonLL.R.1076. 


———— Going behind of—Pary can go 
behind decree. 
If in law, o party bas a night to get nd 
of a decree, the party cannot be the 
ht, merely on the ground tbat the oon- 
of the Court may be provoked. 
JAHANGME v. NARIMAN. 56 Bou.L.R.615. 


————— Rectification of—Mutwal mistake. 

Certain lands, including the suit land, were 
sold to the defendant by a registered sale deed. 
The suit land was, however, not included in 
the sale deed because of a mutual mistake 
between the defendant and his vendors. The 
defendant’s vendors then sold the suit land 
to the plaintiff and the plaintiff filed a mit to 
recover possession of the sutt, land from the 
defendant. The defendant oontended that 
due to a mutual mistake the suit land was not 
included in his sale deed. defendant’s 
right to sue for rectification Of the deed 
under s. 81 of the Sp Relief. Act, - 1877, 
was not barred by tion at the date of the 
written statement. On the question whether | 
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DECREE—(Conid.) 


the defendant could ‘be allowed to the 
mutual mistake in defence to the plaintiff's 
suit :— 

Held, that the defendant could be allowed 
to resist the plaintiff’s sutt on the same 
of mutual mistake on which he oo have 
obtained a rectification of the sale deed execut- 
ed in his favour. 
BATERI Sumpsarra v. RUDRAPPA. 

56 Bom.L.R.394. 


————Specific performance, See SPECON- 
FIO PERFORMANCE, DECREE FOR. 
56 Bom.L.R.211. 


DEFENCE OF INDIA Enr St 1939, R. 
119. See Bombay SEM Pownan 
CONTROL ON DISTRIBUTION AND ap MTEC Es) 

1952. 56 Bom.L.R.274. 


DEKKHAN AGRIQULTURISTS’ RELIEF 
ACT (XVII of 1879), 8. 15B. Cvm Pro- 
CADURE CODE, Soh. para 11. 

56 BonLL.R.633. 


—_———_§. 22. See Luoratrow AOT, ART. 


182(6). 56 Bom.L.R.571. 
——S. 29. See Luwrationw Act, ART. 182 
(5). 56 Bom.L.R.571. 


Application for fixation of standard rent 
under the Rent Restriction Act should be 
disposed of without delay. 

MununsIncH V. KHUBSHED. 
56 Bom.L.R. (Q.C.J.)540. 
DELEGATED LEGISLATION—Doctrine 


Mote. 6(8) of the Bombe 


Tenancy and 
cultural Lands Act, 1948, is not wlira vires 
the ture on the und that it oon- 


|. GRWKRAB Inbit" 
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DELEGATED LEGISLATION—{Conid.) 
must be upheld as within the competence of the 


deciding whether a particular plece of 
legislation is badon the ground that ttia delegat- 
legislation, it is not open to the Court to oon. 
authority may act 
rioously and not in *far- 
laid down by the Legis- 


CHOLANLAL V. B’Bay STATA, 
56 BonLL.R.321. 


DIRECTOR of company—Legal practitioner, 
whether can represent company. See Dous- 
TRLAL DIBPUTES Act, 1947, 8. 36. . 

56 Bom.L.R. (0.0.J.)917. 


DISGRETION, exercise of, Cowrt. 
When a law confers upon a Court a dis 
cretion, it does not mean that the discretion can 
be exercised y or as ada y i by the 
Court. The discretion must be exercised judi- 
cially ; and if the Court faiis to exercise the 
disoretion judicially, then the higher Court can 
und that a principle of law 
t may also be if the Court 


exercising ply estebllahed 
principles of law, thon the hig Court can 
en ee It may also 
be that the Court the discretion may 


low, fa whiah ease the higher Court would have 


pg r E hiak the exercise of that 
discretion. But if the disoretion has been judi- 
dally then it is not competent to the 
higher Court to interfere with the exercise of 
that discretion on the ground that if the dis- 
cretion had been conferred upon the 
Court, the Bigher Court would have 
it differently. Interference with the exercise 
of discretion vested in a Court, except on the 
grounds above mentioned, can never be a 
question of law, much less a substantial 
on of law. 
mz vo. Las. Arp. TRI. 
56 Bom.L.R.(0.@.J.) 291. 


DISMISSAL of Government servant. See 
GOVERNMENT oF IDIA Acrt, 1985, 8. 240. 
56 Bom.L.R.172. 


DISPLACED PERSONS 
a pellet 


(DEBTS. AD- 
AQT (LXX of 1951), 8.2. 

a undar $ 18:of tho Displioed 
Persons (Debts Ad. ) Act, 1951, was 

constituted under the Act, 

iy end A Coalitia. diaplaed 

gre for damages for breach of contract. 

the question whether it was competent 

to Pe dsplaced persons To Toninteth tbe appi- 
cation under the Act in the name of the 

and whether the Act covered cases of damages 

for breach of contract :— 

Held, thet in law the persons before the 
Tribunal were the individual who con- 
ners sated. the definition “of *daplaood 
ners satisfied the definttlon of “ 
person” in s. 3(70) of the Act, their app 

was maintainable ; 


that by virtue of s. 25 of the Act O. XXX of 
the Civil Procedure Code, 1908, apphed 
to proceedings before the Tribunal and, - 
e 
e 
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DISPLACED PERSONS EBTS AD- 
JUSTMENT) AOT, 8. 2—({Conid.) 


fore, the individual partners were entitled ta 
maintain the application in the name of the 


firm; but 

that as the lication was to recover da- 
for b of contract, it was not an 
application in respect of a debt as defined by | that 
s. 28) of the Act, and, therefore, the applice- 

tion was not maintainable. 
Inon & HARDWARE (INDIA) D. SHAWTAL BROS. 
56 Bom.L.R.473. 


A r lenat a, 
“adjustment to ea 15, 
164? Moin of application. 

laced debtor can ly under s. 5 
of the Displaced Persons Adjustment) 


Act, 1951, only if the debt which he seeks to 
be adjusted satisfies the requirements of s. 2(6) 
(a) or 2 (6)(0) of the Act. 
RaMCHAND 0. tee 

Bom.L.R.828. 


under a Sto ‘Tritenal Suit tm respec of 

a. 5 to in as 
debt covered by a pending 
Court— Whether ory on. Count 10. may 
sutt—Tribunal whether authority to deter- 
mins whether a is a 


displaced person 
or not and whether ‘debt duc by kim falls 
under Act, 
-As soon as an application is made by a debtor 
under s 5 of the Displaced Persons (Debts 
Adjustment) Act, 1951, to the Tribunal set 
up under the Act, it is obligatory upon the olvi 
Court to stay proceedings in respect of any 
debt whioh ip covered by that application. 

Under s. 9 of the Displaced Persons bta 
Adjustment) Act, 1951, the only 

can determine whether a person is a dis- 
lased person or not and whether a debt is due 
him which debt falls within the definttion of 
Act, is. the Tribunal set up under s 4 
of the Act. - 

What is material and relevant for the purpose 
of s 15 of the Displaced Persons ebts 
Adjustment) Act, 1951, is not an adj 
that a person isa displaced person and debts 
defined by the Act are due by him. What is 
material and relevan is the presenting by a 

of an application to 
up by the Act. Once such an 
Brae ae OT ng ea eae 


of the atvil Court. 
“a debt due to a displaced 


$6 Bom.L.R.(O.C.J.) 496. 
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(vot. Lvi. 
DISPLAGED PERSONS (DEBTS AD- 
JUSTMENT) ACT, 8. 5. Ses Duse.acep 
PRESONS ADJUSTMENT) Act, 
8. 2(6)(aXb){c). 56 
tah 9. 
Under s. 9 of the Displaced Persons ae 


Adjustment) Act, Tel the only 
Su eens wish Oe ee 
placed person or not and wether e debbie due 
py Dim waloh debt falls. withia' the: defintion 
eC PS OP ERA E 
of the Act. 
BABURAO V. DaLsuKH. 
Se niro agi: 


———S. 11. Sæ Dmerraomo PERSONS 
(Drets ApsusTmmnt) Aor, 8. 2 (6)(a}(>)(e). 
56 Bom.L.R.828, 


———S. 13_Civil Procedure Code (Act 
V of 1908), O. XXX; Sec. 141—. 


under 8. 13 of Act firm, of partners 
who were persons, for es for 
breach of contract—Whether in 


cases of es for breach of contract. 

An app on under s. 18 of the laced 
Persons ebts Adjustment) Act, 1951, was 
made to Trib constituted under the Act, 


by a firm which consisted of two displaced 

persons, for damages for breach of contract. 
the questions whether it was 

to the displaced persons to maintain the ap 

cation under the Aot in the name of the sa 

and whether the Act covered oases of damages 

for breach of contract :— 

Held, that in law the persons before the Tribu- 
nal were the individual partners who constituted 
the firm and, therefore, if these partners satis- 
fled the definition of “displaced person” in 
s. 2(10) of the Act, their application was main- 
tainable ; 

that by virtue of s. 25 of the Act O. XXX of 


the Procedure Code, 1908, applied 
top before the Tribunal and, 
fore, the vidual partners were entitled to 


maintain the application in the name of the 
firm ; but 

that ag the lication was to recover da- 

mages Tor b of contract, it was not an 
application, in seepact of & debt as defined ty 

E; (6) of ths Ant, and, therefore, the applica- 

tion was not maintainable. 

Before tt could be said of a claim that it is 
a debt, the Court must be satisfied that there 
Beer ary Hebility upon the person agelnit 

m the is made. It would not be 
giris ie ee 
of contract mours pecuniary 
nor would it be true to szy that the ther rd 
to the contract who complains of the b 
has any amount due to from the other 
party. Mae rae ar ce far the lige a 

of law to a paty or the injury 

unas Ge e does not get 

or compensaion by reason of an 

existing obligation on the part of the person 

who committed the breach. ae gew oormpen 
sation as a result of the flat of the 

Ti eed ae O ara Oa coti 


1984.] 


DISPLACED PERSONS (DEBTS AD- 
JUSTMENT) ACT, S. 13—(Gonid,) 


be true to say that what the Court is doing is 
ascertaining a pecuniary liability which al- 
ready existed. The Court in the first place 
must decide that the defendant ts liable and 
Then It prooceda to descss what that is. 
But that determination there is no i- 
af all upon the defendant. The whole 
of a sult for damages is that at the date 
of the suit there is no Hability upon 
has come to 


ioe ee a pecuniary liabi- 
Tow & HaRvware (INDIA) LTD. 0. SHAMLAL 
Brog. 56 Bom.L.R.473. 


——S. 14. 
With regard to a debt due to a displaced 
creditor by a non-displaced n, the pro- 
to tis adjudioation is in a 14 
laced Persons (Debts Adjust- 
ment) Act, 1951, and not in s. 9(1) of the Act. 
The existence of the amount of debt due to 


BABURAO v. DALsuKn. 
56 Bom.L.R.(0.0.J.) 496. 


————5. 15. 

What is material and relevant for the pur- 
pose of s. 15 of the Displaced Persons (Debts 
adjustment) Art, 1951, is not an adjudication 
that a person is a laced person and debts 
defined By the: A ane Ee ee, What is 
material and relevant is the presenting by a 
person of an application to the Tribunal set 
up by the Act. Once such an application is 
i ft is for the Tribunal under s. 9 
of the Act to adjudicate both on the question of 
debt and on the status of the person who makes 
the lication. The matter is taken out 
of the hands of the civil Court. 
BABURAO v. Datsuxn. 
. 56 Bom.L.R. (0.C.J.) 496. 


———S. 25. Ses Deraan Parsons 
(DEBTS ADJUBTMENT) ACT, 1951. $S. 18. 
7 5 56 Bom.L.R.473. 


DOMESTIC TRIBUNAL—Rule of law 
to be follomed. 

The rule of law that all evidence must be 
given in the presence of the ‘accused person 
and in the presence of a n whom 
action is proposed to be must be followed 
by domestic tribunals, 

Stamm or B’say 0. GAJANAN. 
56 Bom.L.R.172. 


DOUBLE TAXATION, Principle of appH- 
cability of. See MumroreaL Aor (Borouass), 
8. 60. 56 Bom.L.R.45. 


EJECTMENT ORDER. Ses Sarat CAUSE 
COURTS ACT (PRaIDENcy), 1882, 8. 47. 
56 Bom.L.R.1005. 


aoe e 

ELECTRICITY (SUPPLY) ACT (LIV of 
1048),8. 3. See ELmcreiorry (SUPPLY) ACT, 
-1948, S. 57. 56 Bom.L.R.994. 


GENERAL INDEX.. 


1288 


ELECTRICITY (SUPPLY) ACT, S. 4.—See 
ELECTRIOrTY (SuPPLY)ACT, 1948, 8. 57. 
- 56 Bom.L.R.994, 


———S. 21 (2). Ses ELECTRIOTY (SUPPLY) 


Aor, 1948, 8. 57. 56 Bo 994, 
———8. 57. Stoth Schedule, Cl. 1—Flectri- 
city Act (LX of 1910), Secs. 3(1)(2), £, 21(2}— 

ei: to charge pas 
summers or energy 
supplied by meter for general Licensee, 


pti 
of sith schedule of Act of 1948, levying addi- 
inal ‘change under new head 


Section 87(1) of the 
Act, 1948, or cl. 1 of the Sixth 
the Act, does not confer a right upon a Hoenses 
unilaterally to alter the terms and conditions 
on which supply may be made by a Licensee 
‘of electrical energy to consumers in the area 
ot supply irrespective of the restrictions con- 
In the license and the Indian Electricity 
ee (2) of 
Not only does s. 57(1) of the Electricity 
ly) Act, 1948, impose en obligation n 
ag ian e fa 


ns of 


in s. 57 or in the first clause of the 
Sixth 8 which etther expressly or by 
implication amends the provisions of the Indian 


Act, 1910, contained in s. 8(#)(d) 
orins. 21(2) of that Act orthe rates and methods 
of charging the same as fixed by the license. 


BABULAL v. CHOPDA ELEc. Sup. Co. 
56 Bom.L.R.994. 


ENGLISH LAW, Life estate. 
In lish law the reversioner or remain- 
a vested interest in the 
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ENGLISH LAW—(Conid.) 


limitation or obstruction which prevents or 
impedes the course of succession on favour 
of the heirs of her husband. It is open to the 
widow by a volun act of her own to remove 
this obstruction and efface herself from the 
husband’s estate alto If ahe'does that, 
the consequence is same as if she died a 
natural death and the next heirs of her husband 
then living step in at on8e under the ordinary 
law of inheritance. 
NATWABLAL v. DapUBHAL 

56 Bom.L.R.(S.C.)447. 


———Merger. Ses MERGER, DOCTRINE. 
: 56 Bom.L.R.(8.0.)447. 


ENTERTAINMENT TAX, tmposttion of, 


ROUGHS), 56 Bom.L.R.45 
ESSENTIAL SUPPLIES ORARY 
POWERS) ACT (Act of 1925), 8. 7 


Ses CONBTEUCTION OF STATUTES PENAL 
STATUTE. 56 Bom L.R. (S. G) 1. 


———-8. 8. Se. Bommay Sru Mix 
Powpmr (CONTROL ON ON AND 
MoveMENT) ORDER, 1952. 56 Bom.L.R.274, 


—————8. 9. See CONSTRUOTION OF STATU- 
TRS, PENAL STATUTE. 
56 Bom.L.R.1 (8.G.) 


ESSENTIAL SUPPLIES (TEMPORARY 
POWERS) AMENDME AQT (LU of 
1950). See Bomwnay Forwarp CONTRACTS 
CowraoL Act, 1947, 8. 8. 56 Bom.L.R.1000. 


————-8. 3. See Bommay Sam MILK POWDER 
Caoa ON DISTRIBUTION AND MOVEMENT) 
ER, 1952. 56 BonLL.R.274. 


—_——_8. 7. See Bompay Sam Mox 

Powprr (ConrsoL ox DISTRIBUTION AND 

MovEmant) OnpEr, 1952. 56 Bom.L.R.274. 

ESTOPPEL, doctrine of, whether applicable 
assesaments. 


to successive 
Tania ocan of estoppel dea aoe apply in 
cases of successive assessments. An assess- 


Tepedt OF lotersk cTEn Po i aaa naopen 


Department to contrary and 
inconsistent attitude ina pp e ppt iara 
56 Bom.L.R.810. 


EVIDENCE, Oeon 26 hy Megane iR 
O of the Gamil Proses 


Presidency under s. 862(4) of the 
Code must be ficial discretion. 
- Ina case is so simple that tt may be 


THE. BOMBAY. LAW REPORTEH, 


[vou. L¥t. 


EVIDENOR—{Conid.) ; 


disposed ot witout any iay one One 
which can be finished at a single hearing, 

Magistrate may be justified in not maintaining 
reoord of evidence. But where elther sub- 


or to make a memorandum of the substance 
of the examination of the accused. 
Naan VELJI 0. RANJITSINGH. 

56 Bom.L.R.889. 


————_by te in non-appealable cases. 
See RECORD OF Ixa. 56Bom.L.R.1113. 


EVIDENCE ACT (I o 181A), 8. 29. 
If the words used 29 of the Indian 


the 
tion is in conformity with the English procedure 


on this point. 
clause of s. 29 of the Indian 
, “if such a confes- 
that before 
the provisions of s. 29 can be invoked, it must 
that the apace in on is 
le under the of the 
Act. If for any of E ie g 
the 


question of of applying rovisions of s. 20 
at all. rs that 


admissibility. 
STATA v. RANGAPPA. 


—_———-§3..49. Ses HINDU Law—ADoprion. 
56 Bom.L.R.354, 


———8. Llc of Ruched o) 
alleged to have written 

a Dik pact ae Cola a ak 
document, 


Section 67 of the Indian Evidence Act, 1872, 


56 Bom.L.R.115. 


between the parties is whether e document was 
signed or written wholly or in part by that 
person. The section does not go so far as to say 
a er E T pree ee eee 
so much of the document 
of the 
person, was in his handwriting, tt go to 
contents of that document. 
v. ABIAN ABCE. Co. 
56 Bom. L.R.(0.Q.J.) 147. 


Ses Evipunce Acr, 8. 92. 
ier dra eae 
—— 8.92 prov. (1) 

The mistake referred to in TER S 1) to 
8. 92 of the Indian Evidence Act, 1872, 


— 8, 91. 


1954.] 


EVIDENUE ACT, 8. 92—(Contd.) 


to both unilateral as well as a mutual mistake. 
BATARI SHIDDAPPA 0. RuDRAPPA. 
56 Bom.L.R.394, 


eens, Property Act (IV of 1882), 
Soos. 1h, Bi ada Caron Ad (EX ) 
1872), Soc. 25—Doeed of sift of 
fad sons in 


affection—Deed 


Under s. 02 of the Indian Act, 1872, 
it is not open to the parties w. consideration 
is mentioned in a document to prove that there 
was no term as to consideration in it or that 
the consideration was different from the one 
mentioned in the document. 

In the case of a conveyance, it would not 
be open to either of the parties to the document 
to prove that, if the consideration was men- 
tioned at Rs. 10,000, in fact the consideration 
was less or more. Equally, in a deed of gift 
it would not be open to a to prove that, 
although the term of the deed was that there 
was to be no consideration, still the term was 
different from what was mentioned in the 
document and that there was consideration for 
the document. 

A donee executed a deed of gift whereby he 
transferred his immoveable to his 
wife and sons in consideration: of natural 
love and affection. The properties transferred 
were acocpted by the donees and the deed was 
registered and signed by the donor and attested 
by two witnesses. It was sought to be urged 


by the donees that the document 
purported to be a deed of in fact it was a 
conveyance for consideration and wanted 

was 


to prove, by leading evidence, that 
consideration for transfer of the 

Held, that what the donees were to 
establish was that the term of the deed of gift 
‘which provided that there should be no oonst- 
deration for the transfer was not the real term, 
but that the term was that there was to be 
consideration for the transfer, and 

that, therefore, under s. 92 of the Indian 
Evidence Act, 1872, to contradict this 
important term of the of gift could not be 
admitted. 


Bar Hreanuyi v. OFFL. Ass., B’BAY. 
56 Bom.L.R.(O.C_J.) 1148, 


EXCLUSION of time in proceedings before 
Debt Adjustment Court. de BOMBAY AGRI- 
OULTURAL DEBTORS RALF Act, 1947, 8. 11). 

56 Bom.L.R.633. 


—For ob copy of judgment, 
Ses Limitation ea. 12. 
56 Bom.L.R.907. 


EXTERNMENT ORDER by Union 
TE Be stay of. See FOREIGNERS 
Act, 1946, 8. 2(a)(1). 

e 56 Bom.L.R.(0.0.J.)552. 


FACTORIES AQT (LXII of 1948), 8. 2, 
See FACTORIES Act, 1048, 8. 7(. 


x 56 Hone 38.1172; 
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FACTORIES ACT, S. 7—Bombay Factories 
Rules 1953, rr. á, 5 ; Form Nos. 3 and 8&—Fathere 


and (8) to 
of factory and (8) ann 


failed to submit to the Chief In- 
spector of Factories, Bombay State, a written 
ton in Form No. 8 as required 
under s. 7(1) of the Act and the rules made 
thereunder. The accused was also 


factory and 
under s. 6 of the Act, read with r. 4 of the 
Bombay Factories Rules, 1958. In the oom- 
plaint on July 18, 1958, by the Inspector 
of Factories, it was alleged that the 
had vistted the 


r visited the y again, he TomAd 
o 


png 
i 
feed 
le 
PEN 
Í 


Held, that the charge against the accused 
that he had failed to mit to the Chief 
Inspector a written notice of tion in 
Form No. 8 as required under s. 7(1) of the 


Act and the rules made thereunder, was barred 
by limitation under s. 106 of the Act, 

that the ngiinat the gordeed thet 
e aT aa o ADPT Ipi feilan of ths 
factory was also barred tion, but 

that the conduct of accused in using 
the premises from day to day without obtaining 
a licence was a co uing offence, and as the 
offence was committed on May 28, 1958, and 
the complaint was filed on July 18, 10958, 
the charge under this head was not barred by 


continues from day to day, then from day to 
day a fresh offence is committed by the accused 
so long as the act continues. Normally and 
in the o course an offence is committed 
we may have offences which 
can be committed from day to day and it is 
offences falling in this latter category that 
are described as continuing offences. 

Starx 0. BHIWANDIWALLA. 
í 56 Bom. L.R.1172. 


—— 8. 51. See Paymenr or Wass 
ACT, 1986, 8. 15. 56 Bom.L.R.930. 


— N. BA. See PAYMENT or Waars 
AOT, 1986, S. 15. 56 Bom.L.R.930. 


————5S. 59. See PaYMEnt or WAGES ACT, 
1988, S. 15. 56 Bom.L.R.930. 
e 
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FACTORIES AQT, 8. 92. See FACTORES 
Act, S. 7(1). 56 Bom.L.R.1172. 


FEDERAL COURT, Authority of. 
Ses GOVERNMANT OF INDIA Act, 1985, 8. 240. 
56 Bom.L.R.172. 


IGN EXOHANGE REGULATION 
(VI of 1947), 8. 8. See Sna Cusrous 


A 
Act, 8. 5(6)(7). ù 
86 BonL.R.(8.Q.) 13. 


———-8. 23: Sæ Sma Customs Act, S. 
8. 167(8). 56 Bom.L.R.(8.C.) 18. 


FOREIGN. TRUST. See Trust, Foxrxten. 

56 Bom.L.R.(O.G.J.) 955 

FOREIGNERS AQT (XXXI of 1946), S. 2 
Oa of for Who is 

A á näturaksation 

ts “ subject—Indian Natwural- 


1926)—British N 
Ati, 1914, Sec. 27— 


ake 


FO 


The Foreigners Act, 1945, does not authorise 
the Government to extern all non-citizens. 
‘The only person who oould be externed under 
the provisions of the Act is a person who is a 
fi as defined by the Act. Hence, it is 

le for a person not to be a citizen and 
yet not to bea foreigner within the meaning 
of the Act. 

The plantiff’s father, who was bom at Yead 
in Iran but settled in business jn Bombay, 
took out a naturalization certificate under 
Act XXX of 185% from the British Govern- 
21, 1915. On ril 


s. 8(2) of the F Act, 1946, directing the 
plaintiff to quit India from the port of Bombay 
and not to re-enter India afterwards. In a 
suit to the validity gf the order :— 
Hold, the order to be invalid, 
(1) that by virtue of the naturalization cer- 
tificate the plamthf’s father should be deemed 
to be a natural-born subject of His Majesty, 
as if he had been born within the territories 
subject to the Government of India ; 


(2) that by virtue of a. 7(1) of the Indian | 


Naturalization Act, 1926, the certificate 
made the plaintiff's father a British subject, 
which status he passed on to the plaintiff 
on, the latter’s subsequent birth under s. 7(2) 
of the Act; | 

(8) : that inasmuch as the plaintiff's father 
had the privilege or asa British subject 
not to be under a lity of extemed 
from Indla at the time the p was bom, 
that. right or payiiege conid ame 


"A that or the , same reason the plaintiff 
became a British subject as defined in s. 
27(a)(i) of the British Nationality and’ Status 
of Act, 1914, in other words, he could 
be . looked n as a natural-bom British 
subject ; : 
(5) that the repeal of the Indian Natura- 
lization Act of 1926 by the President in exercise 

e 
e 
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FOREIGNERS ACT, 8. 2—({Cofid.) |. 


of power under art. 27(8) of the Constitution of 
did not affect rights and privileges 
acquired by any peron under repealed law 
absence of indication to the contrary. 
Union or ante v. HASANALI. 
56 Bom.L.R.(O.C.J.) 552. 


FORFEITURE of ostato “inherited ty a 
ee cee ee , 
Under pure wW remiandage 
bya Hindu widow involves forfeiture of 
estate inherited her as a widow in the 
family of her first husband. 

Rama APPA 0. SAKHU. 56 Bom.L.R.227. 


FOUNTAIN PEN, bakelite with a nib, 
a clip and a of gold is not “gold manufe- 
factured” within the meaning of cl. (a) of 
Sch. I to the 


Indian Railway Act. 
6 Bom.L.R.(0.G.J.) 532. 


t to deprive solicitor 
Attomey-Costs. 
56 Bom. L.R.(O.CJ.) 1136. 


FUNDAMENTAL RIGHTS, Contravention 
of. See Constitution of India, ART. 29(8). 
56 Bom.L.R.643. 


———See Consrirution oF INDL, ART. 
81(8). 56 Bom.L.R. (8.C.) 681. 


————Guarantee of. 
The of fundamental right 

in art. 20(2) of the Constitution of India’ 
incorporates within its scope the plea of 
“gutrefols convict”? as known to the British 
jurisprudence or the plea of double jeopardy’ 
eas known to the American Constitution, but 
ciroumsoribes it by providing that there should 
be not only a prosecution but also punishment 
in the first instance in order to operate as a 
bar to a second prosecution and punishment 
for the same offence. 
Maqsoon Hussarn 0. B’BAY STATE. 

56 Bom.L.R.(8..) 13. 


—— Invasion of. 
The provisions of s.55(c) of Bombay Publio 
Trusts Tact, 1950, invades fundamental rights 
by the constitution in the case 


FRAUD—. 
of Costs. 


56 Bom.L.R.(8.C. 1184, 
on appeal from 55 Bo R.86. 


GENERAL CLAUSES AOT (X of 1897), 
8.6. Ses Formoram Aor 8. 2(a)(s). 
56 Bom.L.R. (Q.C.J.) 552. 


———Section 6(e) of the General Clauses 
Act, 1897, OOF DAt In EDY. may, aoak she 
epplioebility of art. 225 
of India to a suit previously instituted an 
which comes up for after the coming 
into operation of the Constitution. 


Section Ge lage General Clauses alo 
1897, means t a Jaa 
provided for an Tespect Dot ot 
any Tight pr Ska may oaint a wili 
standing subsequent repeal of that enact- 


ment as if there bad been no This. 
does not; however, mean that the subsequent , 
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GENERAL CLAUSES AQT, S. 6—(Contd.) 


enactment cannot in any manner affect those 


56 Bom.L.R.(0.G.J.) 923. 
The canon of oonstruction of statutes 


enunciated in s. 88 of the on Act, 
1889, Sand reiterated in s. 8 tho General 
Clauses Act, 1896, is one of general application 


where statutes or Acts have to be construed, 
and that rule of construction oan be lied 
Ey One e ohare OC te erent 


High Courts. 
NationaL S. & T. Co. v. J. CHADWICK. 
56 Bom.L.R.(8.C.) 21. 


GHEE, Adulteration of. See BOMBAY PRE- 
VENTION OF ADULTERATION ACT, S. 19(1}e 
56 Bom.L.R. 


GOLD, importation of, in contravention of 
notification issued by Government. See SEA 
Customs Act, 8.:167. 56 Bom.L.R.(8.C.) 13. 


GOOD FAITH, of—Indian Limi- 

tation Act (LX of 1908), Sec. 14(2)—Bom 

General Clauses Act, (Bom I of 1904), Soc. 3(20 
“Good faith” as contemp by s. 1 

of the Indian Limitation Act, 1908, is not 

same good faith as contemplated under a. 8(20) 

of the Bombay General Clauses Act, 1904. 

While the latter contemplates ‘ 

and ignores the factor of n the former 

contemplates not “honesty” but the fact 

that due care and attention has been’ 

to the presentation of the earlier application. 

GOVIND v. SADASHIV. 56 597. 


GOVERNMENT OF INDIA e 1935, 
(88 Goo. V and 1 Edw. VII, o. 2), 8. 102. 
Sec SHOLAPUR SPINNING AND Wxa vyne Com- 
PANY (EMxRGENCY Provisions) Onpinance H 
orl 

DWARKADAS 0. SHOLAPUR MILLS. 

56 Bom. L.R.(S8.0.)681. 


—————§. 107. See Bompay FORWARD 
CONTRACTS CONTROL Act, 1947, S. 8. 
56 1001. 


——S. 16. 
When a statute directs that an appeal shall 


s. 108 of the Government of India Act, 1916, 
should be read as a reference to s. 223 of the 
Government of India Act, 1985, and to art. #25 
of the Constitution of India. 

Section 108 of the Government of India Act, 
1915, oonferred power on the High Court 
which that Court could exercise from time to 
time with reference to its n whether 
paps aa para Hy eal SP eg Ma 
ment of India Act, 1915, or whether conferred 
on it by any subsequent legislation. 

The wo “vested in the Court” in s. 108 
(1) of the Government of India Act, 1915, 
carthotrbe read as meaning “now vested in the 
Court.” 

Naroan 8. & T. Co. v. J. CHADWICK, 
-56 Bom.L.R.(8.C.)21. 
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GOVERNMENT OF INDIA ACT, 8. 175. 
Ses Lawn REvENUR Cone, 8. 211. 
56 Bom.L.R.(F.B.)1084. 


—————— 8. 205. See Govaronenr OF INDIA 
Act, 1985, 8. 240 (8). 56 Bom.L.R.172. 


———-8. 208. See GOVERNMENT or DDU 
Aor, 1985, 5. 240 (3). 56 Bom.L.R.172. 


—— 8.212. 
The final authority as far as the Govern- 
ment of India Act, 1985, was concerned in 


Court, but if an appeal was entertained by the 
Council, it was the Council that 
was the ultimate autho It was o 


under s. 212 of the Government of Act, 
1985. After the enactment of the Consti- 
tation of India it is open to the Supreme Court 
to lay down the law contrary to the view 
expressed by the Privy Council prior to the 
enactment of the Constitution, but till the 
Supreme Court has reseed that view, the 
decision of the s Council must continue 
to have binding upon all the High 
Courts in India. 


` STATA OF BOMBAY v. GAJANAN. 


56 Bom. L.R.172. 


——— 8. 223. 

Reference in cl. 15 of the Letters Patent 
to s. 108 of the Government of India Act, 
1915, should be read as a reference to s. 128 
of the Government of India Act, 1985, and 
to art. 225 of the Constitution of Indie. 

56 Bom.L.R.(8.C.)21. 


————_S. 224. See CONTEMPT OF COURTS 
ACT, 1926, 8. 2. 56 Bom.L.R.824. 


————S. 226—Constitution o 
225—General Clauses Act (X of 1 Mi cat Sec. aa 


of areas of reom 
(1) of Government of India 
Ac, 1936 Proviso to art 889 af Goneiiition 


whether merely procedural— s. 6(e) of 
General Clauses Act, 1897, allen 

desing Case pores af Cone before 
coming 


Section 226(1) of the Government of India 
Act, 1985, does not take away the jurisdiction 
con cent te tees a sult for a declara- 
tion of athird party 
ahaa nh Oden oF ARSAL A Was ado 
to any matter of revenue or oollection o 
arrears of revenue. Section 226(1) of the Act 
can only apply to a person liable to pay the 
arrears of revenue or any person against whom 
any order co the arrears of revenue is 
directed. It is such a person that is 

ted from invoking the original otvil 
Foriediction of the High Court, because his 
e 
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GOVERNMENT OF INDIA ACT, 8. 225 
Conid.) 


claim in such a case would necessarily be con- 
cerning the arrears of revenue or any order 
passed. concerning the collection of the same. 

Words of suffictent and width in a 
statute cag fea away j on of superior 
Courts or may result from the statute by 
necessary implication. 9A strong 
nevertheless exists against the construction o. 
a statute so as to oust or restrict jurisdiction of 
superior Courts when the result of refusal to 
exercise on would be abdication of 
the same and negation of the vested rights of 
the subject. 


The to art. #25 of the Constitution of 
India only with jurisdiction and is merely 
procedural. 


Section 6(e) A the General Canran Act, 
1897, does not In any affect 
bility of art. 225 of the a Constitutio n T Tia 
to a suit previously instituted and which oomes 
for disposal after the coming into operation 
of the Constitution. 
Section He 
1897, means legal 
provided for by an enactment respect of 
any dght, privilege etc., may continue not- 
the subsequent repeal of that 
enactment as if there bean no repeal. 
This does not, however, mean that the subse- 
: aos Gal cee oe 
or that remedy. 
eke v. Dom. or IrDA. 
56 Bom. L.R (0.G.J.)923. 


———_——8. 240—Constitution of India, aris. 
3874(2), 141—Person loyed in civil capacity 
dismissed or in rank—“Reason- 


ect 

pe hee here E 

seroant mu ask to be given reasonable oppor- 
when reasonable 


sho be to seroant when arises— 
Domestic tr whether should follow rule 
of law that evidence must be given resence 

action -Final 


Pp 

matters under Act 
whether Federal Court or Prioy Council-Decisions 
slo Ciscwmalecloce under Which such derision 
under which decisions 

Privy Council ing on Courts in India. 
Under s. 240(3) of Government of India 
Act, 1988, it is not sufficient for the Government 
merely to inform the servant that it proposes 
to pass a particular punishment to ask 
that punishment. 
The opportunity w the State has to 
furnish has to be a reasonable opportunity and 


against the punishment but also against the 
grounds on which the State pro oses to punish 
Therefore, it is not cient that the 


fs bevlafletedapon hie? 
call upon the servant to show onus against 
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GOVERNMENT,.OF INDIA “ACT, S. 240 
Contd.) 


the decision arrived at by a departmental 
ing if that decision constitute. the ground 

ch the government proposes to take 
geile against the servant. 

‘When an enquiry against a dismissed servant 
is, as it were, in two where there is 
first a departmental enquiry and then a'notioe 
aaa lca regres eit a Nah 
authority w. proposes to dismiss 
tis Cons Er a wists 
in order to come to the conclusion whether a 
reasonable opportunity was afforded to the 
servant to show cause the action 
ap aan gee him. It may not 

te what has alread 

viera done in the tal inquiry. It 
may be said that-if in fact the dismissed servant 
has been given a full and p portunity 
to show cause against the allegations made 
against him, then tt may not neoessary 
again to require from him prac koslig the sanie 
explanation. It may also be 
Tera be in every case to issue a 
no in terms upon the servant to 
show oan not only against the qmanam of 
punishment but tho grounds 
on hion tho e aceon ik bas Even 

h the Fabo Rand be defective, if in 
rae servant has b ven the 
and has availed 
of showing cause against 
mere fact that there is an 
the notice may not lead to the Court holding 
that the Government servant did not have 
the opportunity required under s. 240(3) of the 

Government of India Act, 1985. But the 
Court must be satisfied on a review of all the 
facts of a particular case that the statutory 


[VOL, LVI 


obligation cast upon the State has been pro- 
perly discharged by ti hey State and the statutory 
on is to afford reasonable opportunity 


ob 
to dismizsd servant. 

The requirement under s. 240(3) of the 
Government of India Act, 1985, that reasonable 
opportunity should be given to the Govern- 
ment servant does not upon the 
Government servant for it. It is a 
statutory protection that is afforded to the 
servant and a statutory obligation cast upon 
the State and the State has got to 
that obligation irrespective of whether 
protection is claimed or not clatmed by the 
servant. If the Court holds that reasonable 
opportunity was not the order of dis- 
missal must be set and the Court cannot 
be influenced by the consideration that the 
dismissed servant did not ask for a reasonable 


Piho findings give l 

gire by the oMoet holding the 
cepartmen are merely tentative. 
It is o when authority who has a 
to the servant comes to a 
bersisa on the which have been 
the servant and the actual 


referred against 
punishment to follow ts provisionally deter- 


mined that the arises when a reasonable 
opportunity sho be given tp the servant to 
w cause against the action proposed te be 


taken. It is only at that stage that the 
action is prop within the - of a. 
240(3) of the Government of India Act, 1085. 
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GOVERNMENT OF INDIA ACT, 8. 240 

—(Conid.) ` 

Pe eo that all evidence must be 
ven Presence of an accused ‘person 

and in the presence of a person against whom 

action is proposed to be taken, must be follow- 

ed by domestic tribunals. 

The final authority as far as the Government 
of Ittdia Act, 1085, was concerned in con- 
stitutional matters was not the Federal Court, 
Connal ie Peea! was entertained by the Privy 

that was 


, it was the Pri 
the ultimate authority. Yt was only when 
no leave was ted by the F Court 
and no speslal leave was granted by the 
Privy Counoll thet the decision of the Federal 
Sade a. SU OF Oe Gen airin io 1È 
under s. 212 of the Government of Abt, 
1985. After the enactment of the Consti- 
tution of India it is open to the Supreme Court 
to lay down the law co to the view 
éxpressed by the Privy Counoll prior to the 
enactment of the Constitution, but tll the 
Supreme Court has ressed that view, the 
decision of the poe uncil must continus 
to have b rity m all the High 
pinding upo 

The judgments and orders of the Federal 
Court referred to in art. 874(2) of the Consti- 
tution of India are j and ‘orders 


were trans to 


56 Bom.L.R.172, 


———_S. 299. Ses Suonaron SPO 
AND Weravina Company (Emercency Pro- 
visions) ORDINANCE I oF 1950. 
DWARKADAS D. SHOLAPOR MILLS. 

56 Bon L.R.(S.d.}681. 


————-LIST [, ITEMS 9,21. See Sxona- 
TURE SPINNING AND Weaving COMPANY 
(Ewaraxwoy Provisions) OrDmwanos IE or 
1950. , 
DWARKADAS 0. SHOLAPUR MILLS. 

56 Bom.L.R.681 (8.Q.) 


GOVERNMENT PREMISES ATION) 

AQT (XXVIII of 1950), 8. Reef 

Act (I of 1877), Sec. 9— ‘er of Property 

of 1883),Sec. 108(q)—Petitioner in 
Governemnt 


tampa ots 


A person who was lawfully in ¿ 
of Govemment premises 

whose tena cy terminated 
notice to quit given by the Go 
but who' continues in possession of those 


Lg aoaaa oter Del ge a poon 
Act, 


in unauthorised 
a further notice given to such a person by 
eGovernment under s. 8 of the Act to vacate 
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GOVERNMENT PREMISES (EVICTION) 
AQT, 8. 3—(Conid.) 
the premises would be an invalid notice. 
expression “is in unatthorised ocou- 
pee in s. 8(1) (b) of the Government 
(Eviction) Act, 1950, means that 
the occupation was unauthorised to- start 
with and continued to be unauthoriesd 
out the time that the person was in possession. 
Under the Indian law the possession of 


deprives 

possession otherwise than in due 
course of law, but a trespasser who has been 
thrown out of pomesion cannot go to Court 
under s. 9 of Act and claim n 
against the trus owner. 


Sub-clause (a) of s. 8(1) of the Government 
Premises (Eviction) Act, 1950, deals with the 
acts of a person whioh he commits while being 
in posssssion of the Government premises 
whioh ‘he is authorised to possess. The 
obligation of the tenant to hand over possession 
under s. 108(9) of the Transfer of 
Act, 1882, only arises after the 
been. 


tenancy is 
subsistiig. 
K. K. Varma v. Uniow or bou. 
56 Bom L.R. (0.Q.J.)308. 
HEADING of a Chapter. 


The of the heading of a chapter 
in a statute not control the sections to 


be found in that particular chapter. lt is 
to bo regarded as a preamble to the sections 
which fo. 


ow. . 
Durcanas v. STATE, 56 BonL L.R. 188. 
HIGH GOURT, jurisdiction, administration 


ithe Cots tai oer Ba Gi ahaalce 


will not interfere with the administration of 
such a foreli m trust and will not exercise its 


equity jurisdiction in respect of the non- 
resident defendants. 
Even if the Court is incompetent to 


appointment of new trustess and correspond- 
within ite oS Eie the property 
benefit the 
trust and to that end pass all consequential 
orders as may be necessary. 
FaxLEHUsSEIN v. YUSUFALLY.' 


56 Bom.]..R.(0.G.J.)955. 
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HIGH COURT, Charity. See Cıva Proc 
DURE Cope, 1908, S. ‘92. : 
56 Bom.L.R.(0.C.J.)955, 


————Revision—Whether High Court can 
ere in revision where Court below has 
with material irregularity. 

Tf an order is made by a Court which cannot 
be, for the reason that there was 
no in ef the order made, 
the High Court can interfere in revision because 
the case would be one when the Court below 


Hay ag Se beloten has. acirs ma alone 


SomaLaL 0. VASANT Ins. CORPN. 
K 56 Bom.L.R.74, 


———-——When oan High Court exercise it. 
When the State declines to prefer an 


Under sa. 485 and 480 df the Criminal Pro- 
oedure Code, 1898, the High Court is invested 
with very wide revisional jurisdiction over 


the orders by subo Courts, be 

Courts of Presidency ‘tes, or 
the Courts of of First Seoond 
Class, or Third or the Courts of Session. 
The revisional on may be exercised 
by the High Court to test correctness, 


d enable the High Court to satisfy itself 
legality or propriety of 


——— Transfer of suits. 
High Court has no jurisdiction to invest 
t to try a case before which 
with authority to try that 
jurisdiston to 
transfer cases 
competent to entertain and try them, to other 
Courts subordinate thereto, but has no juris- 


HIGH COURTS’ ACT, 1861 (24 Vic. c. 104), 
8. 13 See Trane Manxs Act, S. 76. p 
; 56 (8.Q 221. 
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oint Hindu family, the roperty came 
possesson of the defendant’s father who 
was not a collateral but bel to. m aT- 


the widow and not any 
therefore, the plaintiff was entitled to the 


GANPATI 0. ANANDRAO. 


—__——ALIENATION py father—Father 
and son oint family—AHe- 
nation by father of joint family property without 

and without consent of son—Son 
father afier alienatio 
fe ao 
what is. 

Under Hindu law jf a father alfenates Joint 
family property without neces ye 
is voidable if t was a soñ born or conceived 
at the date of the alienation. This son has 
a right to the allenation. This 

may be lost if the son consents to the 

tion. It may be lost if the son dies or 
is given in adoption. It may be lost b lajao 
of time. But If before the risht is lost an 
son is born, this after-born son oan avail 
himself of the right to challenge the alienation 
as effectively as his elder brother could have 
done. 

One G and his son M formed a joint Hindu 
family. In 1086 G dtposed of certain 
properties without the consent of M. The 
alienation was not for purposes of legal neces- 
ie Aa was it for satisfying antecedent 

due by G. Between the years 1936 and 
1942, three more sons, the plaintiffs, were 
born to G. Thereafter in 1942, M was given 
in adoption in another family. In 1947 the 

s filed a suit for setting aside the allo- 
nation effected by G. On the question whether 
the plantiffs who were not born at the time 
of the allenation, were entitled to institute 
a suit and to olaim that the alienation effected 
By Gdn po et eer ike fie ak 
share in the properties was liable to be set 
aside at their instance on thg ground that it 
was unauthorised i : 

Held, that as the right which M had to 
Sate the alienation was subsisting in 


56 Bom.L.R317. , 
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HINDU LAW, ALIENATION—{Conid.) 


which M had could be availed of as effectively 

by the plaintffs as M himself, and, therefore, 

tie plaintifs had the right to challenge the 
on. 


The right to challenge an alienation of joint 
family property made by a father which Hindu 
law gives to a son who was in existence at the 
date of the allenation is not a right personal 
to him; it is a right whioh he exercises on 
behalf of the family; it is a which he 
exerolses for the’ benefit of the family. 
SHIVAJI GANPATI 0. MURLIDHAR. 

56 Bom.L.R.(F.B.) 426. 


widow—M widow 
moan ganian Morgase by, wido of 


by the 
oner, ignoring the on limited 
owner, wo be a olear indication of thè 
intention of the reversioner to avoid it, and 
the transferee would get the property free 
from ths alienation if the alienation by the 
Itmited owner is not legal neces- 
sity or benefit of the estate. Such a transferee 
is entitled to claim the benefit of the plea 
that the alienation the Imited owner was 
for purposes not b upon the estate. 
Manisus Usatan v. VITHAL. 
56 Bom.L.R.221, 


——— FAMILY ARRANGEMENT 
—D 


member of famtly— Act 
(XVI of 1908), See. 17(b)—Indian Evidence 
Act (I of 1878), Sec. 49. 

One GV died lea a widow GA and a 
son F. F died lea surviving his own 
widow P, his daughter Sit and his mother GA. 
P died in 1942 and thereafter GA adopted 
the defendant in 1948 as a son to her deceased 
husband. After the adoption a dispute arose 
between the defendant and SH concerning 


the own of the properties which originally 
belonged to GV. claimed the p Hes 
as the daughter of the last male holder F 


properties of GV and the other was a karar- 

executed by SH and her husbend in 

vour of the defesidant w. 8H admitted 

the afloption of the defendant and that 

She Se ee endan iis 
remaining pro of GV which were, 

posecesion. Thal Mae pad coat eae 


. 
. , 
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HINDU LAW, FAMILY ARRANGEMENT 
—({Contd.) 


ed. In a sult by SH against the defendant 
for possession of the roperties of 
GV which were in his poeseesiin SH contended 
that she was entitled to succeed to the p - 
ties after the death of her mother P and 
defendant was not,the validly adopted son 
of GV. The defendant contended that as the 
adopted son of GV he was the owner of the 
properties and that he was the owner of the 


Hold, that the defendant's adoption wes 
invalid : ' j 
that the deed of gift and the agreement 


-patra) constitued a family arrangement 
boas 8H and the defendant and two 


arrangement between the two parties : 
than as tho adoption of the defendant was 
no or title to the properties , 
apart from the agreement, and as the agree- 
ment, which declared his title to the tiles, 
was not it was ined le in 
evidenos the defendant, therefore, could 
not rely upon the arrangement in answer to 
the claim of SH. 
It is not necessary to constitute a valid 
family’ arrangement that every person who 


compromise of a uted claim and that 
compromise may be members of a 

and a person who happens to be a total 
stranger to the family by reason of his adoption 
having been found to be invalid. 

In some cases a view has been taken that a 
family ment does not require registra- 
tion. But those cases are onses where the 
parties to the arrangement have an antecedent 
title to property. : ' 
SHIVAMUBTEPPA D. FaxkTRaPPa, 

56 Bom.L.R.354, 


terest o 
widow—Hindu Women’s 


tion upon 

PEN Ace (XVII of 1987), Sec. 8. 
nder Hindu ee ee has got power 

Ae Jont anif propel m there 

Si rein apite o1 the axisierio of a 


widow in the family, has, under the Hindu 

Women’s R to Property Act, 1987, 

an undtfvi interest in the property is 
on. 


56 Bom.L.R.387. 
——PARTITION—., parti- 
te ea e 
Erect ls his aon An effected by 


ie irod by wncles 
help of suck shares—. ted son whether 

‘Adopted son` whether 
entitled to share in rcs 
Four defendants who were the descend- 


ant of four brothers constituting a joint Hindu 


ations from their shares and thes ealienations 
wero not for legal necessity. A fifth brother, 
an tmole of the defendants, had died before 
the and his widow long after the 
on adopted the pitintiff to her deceased 
band. The latti as the son 
filed a sutt aguinst the defendants for his 
one-fifth share in the joint 
and also a similar share ee - 
ed by the defendants with help of the 


pi 
2 


the plaintiff was to take his one-fifth 
the 


roperties 
time of the partition but exclusive of the 
property which was allenated between the 
partition and the adoption and that 


$ 
Fg 


: 


to the shares of the defendants, and 
that the plaintiff was also entitled to one- 
fifth share in any subsequent acquisitions made 


: rrendsr 
distingwished from EngHsh of “merger” 
—Reverstonsr contrasted remnainderman in 
English law—Surrender, doctrine of—Adoerse 


indu e estate in Engish e- 
rence between , irus nature of ect 
of, akense or 3 

a Hindu widow alienates 
bel: to her husband without legal 


and recover on of the even 
during the At thee: temas 
so, a person, who is in on of the estate 
adversely to the widow for the 
can, under similar circumstances, be ejected. 
The term “surrender” in Hindu law is not 
. If it connotes n 


doubtedly no surrender can be effective if the 
widow has already parted with her interest 


a vo act of her own or her rights 
possession of a stranger. doctrine 
of merger, though it may have influenced some 
of the judictal pronopmeements in India, has 
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HINDU LAW, SURRENDER—({UVonid.) 


really speaking no application to ‘a Hindu 
widow's estate. 
In English law the reversioner or remainder- 
man has a vested interest in the property and 
sur- 


the 

but to her husband’s heirs. The pre- 
ve reversioner has got no tnterest in 

the lifetime of the widow. 


or obstruction which prevents or impedes the 
course of succession in favour of the heirs of 


transfer by which such effacement is bro 
about.” 

The true view of surrender under the 
law is that it is a voluntary aot of self. 


reversioner. The surrender conoeys nothing in 
law; it is purely a self-cffacement which must 
of be complete ; for, there cannot bea 
widow partly effaced and partly not just” 
there cannot be a widow y dead and 
partly alive. The fiction of a civtl death jis 
thus assumed when a surrender takes p A 
and when the reversioners come in, they 
in in their own right as heirs of the last 
and not as transferees fromm the widow. | | 
surrender conveys nothing in daw 


T 
i 
i 
i 
fi 
tt 
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HINDU LAW, SURRENDER—{ Contd.) 
remain with the widow before she could ex- 


possession of the same for more than the 
statutory period. If the alienation is for legal 
necessity, it would be b upon 
the estate and it could not be by 
any any circumstance. But 
the alienation is not for legal necessity, or if a 
has title by adverse posses- 
sion the widow, neither the n 


estate is 


purely or secular only when 
there is a , and the restrio- 
tions on of alienation are = 


n does not come into existence who 
a pregent right to possession of the 
. Asin the majority of cases persons 
come into existence only 


duinzhar, bE 
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HINDU LAW, SURRENDER—(Conid.) 


widow's life. 

On she ane Hand, s Hinda widow bee larger 
rights than those of a life-estate holder, in- 
asmuch as in case of justifying she 
can convey to another an absolute to 

vested in her. On the other 


Hid Sad a o a aes cay a road 


which in Hindu law cause extinction of the 
widow's estate. Remarriage by the widow is 
one such even which completely divests her 
of any interest in her husband’s property. 
Adoption of a son to her husband is another 
circumstance which puts an end to her estate 
as heir to her husband, the effect of adoption 
being to bring in a son who has prior claims to 
succession under the Hindu law. In both 
these sets of circumstances it is not disputed 
that prior rights derived from the widow, if 


not supported by legal necessity, could be 
defeated by the next heir of the husband or the 


iF ths eftest of unrendas sa the 
surren to 
sides estate iere muy aa arei e 
physical or ctvil death, there is no conceivable 
Teason why the reversioner should not, sub 

to any question of fraud or oollusion 
might arise, be in a position to recover posses- 
sion of the properties from an alienee from the 
widow or from one who has obtained title by 
adverse possession against her, as none of them 
could acquire rights except against the widow 


Surrender is not alienation of an interest of 
the widow in favour of the reversioner, and 


widow. There is no warrant in Hindu law 
for the p on thet in case of alienation 
by a Hindu widow of her husband's 

without any , or in the 
case of a title by adverse 
possession her, the created is 
to be to be severed from the inherit- 


subject to such prior interest. 
effect of an alienation by 
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the alienation which she has herself made; 
surrender is not an alienation, and as the 
reversioner does not derive his title from her, 
there is no principle of Jaw under which the 
acts of the widow oould bind him. 

The surrender benefits the reversioner but 
the benefit comes to him under the provision 
of general law as a of self-effacement by 
the. widow. No 1 can possibly be 
founded on the recetpt of such benefit. 
NATVARLAL 0. DADUBHAI. 

i 56 Bom.L.R.(8.C.) 447. 


a valid surrender is effected by his adoptive 
mother, the subseqhently adopted son oan 
divest the property which has already vested 
in the surrenderee. .. ; es 
BAHUBALI VASANT 0. GUNDAPPA. ' 
56 Bom.L.R.501 (F.B.). 


W f Act (XV of 1856), Sec. 3. 
i nder the Hindu law by a 
Hindu widow involves forfetture of the estate 
inherited by her as a widow in the family of 
her first 


to.inherit to the husband’s 
property is by texts founded on the view 
that she is the surviving half of her husband. 
That foundation does not disappear merely 
because certain commumities recognise a 
custom. of 


recognised. If the estate a Hindu widow 
-inherits from her husband enures during her 
widowhood and reverts on the termination of 
the state of widowhood to the hetrs of her 
husband, it must follow that on the widow 
her status as a widow she extin- 

shes her interest in the property inherited 
Rama AFPA v. SaKuu. 56 Bom. L.R.227. 


HINDU WIDOW’S REMARRIAGE ACT 
(XV of 1856), 8.2. See Howy Law, Wipow. 
; 56 Bom.L.R.227. 


HINDU WOMEN’S RIGHTS TO PRO- 
-PERTY ACT (XVII of 1030), 5: 3. 
Under Hindu law a maneger power 
to alienate Joint family property w. there 
is legal necessity, in spite of the existence of a 
.widow in the family, who has, under the 
to Act, 1987, 
potan undivided intetest in the property and 


owing propositions re to the 
retation of s. 8 of the Hindu Women’s 


-Rights to Act, 1997, are estab 
-by the Bombay h Court :— . 


(1) The interest which a. widow takes, 
upon the death of her husband, in her hus- 
band’s property is a fluctuating interest. It is 
liable to decrease by thé number of coparceners 
dn the family tnoreasing by birth or adoption. 
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vpt. tvr 


HINDU WOMEN’S RIGHTS FO PRO- 
PERTY ACT, 8. 3—(Conid.) 


On the other hand, it is capable of augmenta- 
tion, in case one of the coparceners, who was 
alive at the time when her husband died, dies 


ently. ' 
(2) The interest which she takes is not a 
separated interest, separated, that is, from 
the interests of the other members ef the 


@), The family co continues to 
be a joint one, the "w a suit or a 
separation of interest is otherwise brought 
about. 7 . 
(4) It is not com t to a of 
property bel to 
in. 


amigoed to him. ber life Intèrest in:thie Joint 
y property which had devolved upon her 


under Act, is entitled to partition of the 
property. - 

In o0 tbe Hindu Women’s Rights 
to Act, 1987, what has got to be borne 


of p , and therefore the various provisl- 
ons o the Apt must bo construed ba the 

of the intention whioh the Legislature in 
placing this piece of legislation upon the 
statute book. 

DaGanvu BALU, v. Nampxo. 56 Bom.L.R.513. 


IMPLIED POWER, Doctrine of. . . 

The doctrine of implied powers does not 
apply to cases under s. 147, because in order 
to enable a Magistrate to direct a person not 
to do anything it is not _ thate he 
should also have the power to direst person. 
to do something. ; 
SHANTIPAL 0. DAHYABHAL 46 Bom.L.R.269., 
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IMPORT LIGENCE is property. 

_ The accused forged an auditor's certificate 
and attempted to use it as a genuine document 
for the purpose of the officer of the 
Chief Controller of Imports by in that 
office to grant him an import licence for an 
amount to which he was not entitled. On 
the question whether the import licence which 


the accused ht to obtain: was property 
within the of s. 420 of the Indian 
Penal Code, 1860 :— 


pad, thet the Tipare onos Ta porat a 
value even when it was in the of the 
Chief Controller of Imports and that, therefore, 
the import Hoence was property within the 
meaning of s. 420 of the Code: 

Held, ‘further, thet quite irrespective of 
whether the import licence was pro or 
not within the meaning of s. 420 of 
it was a valuable security and, therefore, the 
words of s. 420, “or to make, alter or destroy 
the whole or any part of a valuable security”, 


applied to the case. 
UBGADAS D. STATE. 56 Bom.L.R.158. 


INAMDAR—Right of, to alter assessment. 

The right of the inamdar o arises under 
T. 95 of the Land Revenue R 1021, pro- 
idéd there- la a Habilley upon. ream “rae 
pay non- assessment, and ‘ore 
r. 95 can come into n, there must be 
a Hability which can enforced under that 
Tule, 


T. P. KAPADIA ov. BOMBAY STATA 
: 56 Bom.L.R.143. 


INCOME-TAX ACT (XI of 1922), 8. 2. 
Ses Incomm-Tax Acr, S. 10(2). f 
P 56 Bom.L.R.732. 


———8. 4Non-resideni company—Native 


State of India—Sendin of goods from Native 
State—Request to remit by cheque drawn 
on a Bank in posted accord- 


ayment made at Delki— 
I Contract Act (IX of 1872), Sec. 50, iH. 
(d)—"‘Rent,”’ interpreta- hon of. 

The asseasce, a non-resident company carry- 
ing on business at Aundh (a Native Indian 
State at the material time) sold to Govern- 
ment of India its manufactured goods and 
consigned them by railway. The railwa 
receipts were submitted along with bills w 
‘contained a request that the amount of the 
bills should be remitted cheques drawn on 
a bank in Bombay. Under the terms of the 
‘contract, 90 per cent. of the amount was sent 
to Aundh by cheques drawn on the Bombay 
branch of the Reserve Bank of India on receipt 
of the documents, and the ; 10 per 
goods. 


'assessec having been assessed to income-tax 
in Bombay, on the amounts received as above, 
sunder s. 41) (a) of the [ndian Income-tax 
1922 :— 2 
Held, (1) that the assesses received payment 
on the dates the cheques were deltvered to it ; 


dunutian INDEX.’ 
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(2) that the facts taken cumulatively led 
one to the conclusion that the 


received in complete discharge of claim 
for the price of the ; 
(8) there was in one view in the 


, the 
Gove ben having been dishono but 
ha been cashed, the payment related baok 
fo he datet orula Tecde or Tie kl boxe 


by post ; 
(5) that by posting the cueie m ursu- 
ance of the request of the creditor the r 


thereb the contract by such 
performance (s. 50 of the Indian Contract Act, 
1878, lL (d) ); 
(6) tbat the of in Delhi, 
in law, amounted to payment in Delhi; 
(T) that the assesses was according! 


roperty assessed to income-tax under s. 4( 
a) of the Indian Income-tax Act, 1922. 
There are four ways in which a contract may 
be disoharged, namely, (1) by agreement, (2) 
by performance, (8) by Uke excused by law 
from perfo it So a Mestre 
that a payment by le 
instrument is e condional pa; - what 
is meant is that such payment is subject to a 


condition uent that if the le 
instrument is on presentatlon, the 
creditor may oons it as waste. paper and 


The ression ‘‘ ” means “to 
Place on foot” or ‘ ub ” and in oon- 
tradistinctio distinction 


during the in would be permissible 


terregnum, 

deductions under s. 10(%) of the Indian Income- 
tax Act, 1922. 
WHSTEBM Inpia wro. Co. o. Come. I. T. 

` 56 Bom.L.R.732. 
—_—_—__—_———-Income, profits and gains— 
Computation—Moercantile system of accounting 

e 


1266 


INCOME-TAX ACT,'S. 10—(Conid.), 


panies, his accounts in the mercantile 
system, the stock at the oom- 
Menoement of a and at the end of it at 
the cost price. accounting year 
1042, the asseasee three deeds of 


SERERE 
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of the profit and loss in his business by enter- 
the bullion and shares at cost when he 


Sm Kieasnat v. Come. L T. 


Jrom oes to members 
by sale af season-tickeis, e tickeis, 
reserved boses of seats and and forfeits 


race days, (3) fees from use of boxes reserved 
for members in the members’ enclosure and 
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INCOME-TAX ACT, S. 10—(Contdy) 


4) Income from entries and forfeits received 
m members whose horses did not run :— 
Heid, that all the above items of reoetpts 


from members were profits or of business 
of the assessee the 
of s. 10{Z) of the Income-tax Act, 1922, 


assessee as a trade, esslonal or 
association so as to with in the purview of 


s. 10(6) of the Act. 
a co collects money from its 


members and appHes it for their benefit not as 


in the case of 


for 


Come? L T. v. Roya Wastmnn Co. y 
56 Bom.L.R. (8.C.) 756. 
Transactions between 


whether applicable to. 
The doctrine of estoppel does not apply in 
cases of successive assceaments. An 


by > 

A statue barred. debt is not necessarily 
bad, netther is a debt which is not statutorily 
barred necessarily good. . Therefore, the mere 
fact that a debt hed not become time-barred 
is not a conclusive circumstance in favour of 
holding that it had not beoome bad within the 
period ef limitation. 
Kantian v. Come L T. 56 Bom.L.R.810. 


eu teeing Be E Ba nE ct t 
year totalling Rs. 1,18,727, oo o 
various heads of inoome, including inoome 

Rs. 71,620 reoetved from business. The 


of the assessee was computed at Rs. 1,832,592, 
the loss of Rs. 52,482, incurred in the business 


(Rs. 1,18,727 minus Rs. 52,482) and that he 


was entitled to on with to the 
whole of the di income ved in the 
State :— 

` Held, that the ression ‘ inco 


rofits or gains’’ in s 143) (C) of tho 
Prathn Thorne tut Ant 1922, means the result- 


that the only two relevant for the 
popote.. of deolding. fn. tha“ oase: what iths 
me, p 


; 
3 
l 


that, therefore, the assessce was required to 
pay tax on Rs. 1,18,727 and not on Rs. 66,205. 
TRIKAMLAL v. Come. I. T. 56 BonLL.R.675. 


——-——-8. 15. Ses Incoms-Tax Act, S. 10. 
i 56 Bon L.R. (8.C.) 756. 


———-S. 16—Indian Parinerskip Act ux 
af 1988), Sec. 14d)—Assssse and his 
sons deed 


4 for payment of 


- GENERAL INDEX. * 


INGOME-TAX ACT, 8. 16— Contd.) 


deed 
provided : “Interest at the rate of six per ont. 
per annum shall be paid to each partner on 
stan to his 


s. 16(8) (a) (t) of the Indian Income-tax Act, 
1922 


w directly or indirectly 
arose from their admission to the benefits of 
the , and, therefore, the amount 
of the interest was not liable to be included in 
the total income of the assessee under s. 16(3) 
(a) (t) of the Act. 

Section 16(3) of the Indian Income-tax Act, 
1922, deals with notional or artificlal incomes 


s 
and it is oniy If a me comes 
within the strict okt E iach that the 
assesses can be made liable to pay tax on that 
income. : : 
Buoerat v. Comm. L T. BOMBAY. 

: 56 Bom.L.R.718. 


56 Bom.L.R.675. 


—_—_——-8. 18A (5). See Incomm-Tax Act, 
6 Bom.L.R.(0.G.J.)714. 
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s. 34 of the Act. It is, therefore, not sufficient 
that an order under s. 28A should be made, 
but it should be followeg up by a proper order 
of assessment under s. 384 of the Act. 

. The practice so far followed by the Income- 
tax Department in cases falling under s. ZBA 


of the Act, to make an order of assessment 
under s. 34 read with s. 23 of the Act, is well 
, founded in law 


s. 
-* Mhe words “power to assess” contained in 
the heading of s. 238A of the Indian Income-tax 
Act, 1922, refer to the power conferred upon 
the Income-tax Officer and not to the mode af 
assessment. G ‘ 
- The expression ‘where tax has been paid” 
in e 2a (6) of the Indian Income-tax Act, 
indicates the liability in respect 


NAVINOHANDEA V. COME. L T. 
56 BonLL.R.795. 


————-§. 24. See Income-Tax Act, 8. 14 
(2) (C). 56 Bom.L.R.675. 


Whether 
return of such income under s. 22(8). 
Be tn oy a acing eeu 


ill 
Hi 
aif 
HL 
cP SE 
EE 
pal 


under s. 3%(8) of the Indian Income-tax Act, 
oad; epon en the moomia Do Tuy AON D 
not an le income. Such a return 
would be a return contemplated by s. 22 (3) 
of the Act. 
RANCHHODDAS V. Comm. I. T. Bomar. 
Bom.L.R.722. 
Limitation under s. 84(3) of the 


THE BOMBAY LAW HefORTER. 


' get interest only on the 


tyou, ivt. 
INCOME-TAX AQT, 8. 34—{Conid.) 


aesessed or was capable of being assessed but 
in fact was nòt assessed and was assessed 
subseq' , and Imitation begins 

from the when such income could bs 
assessed. ` 


per provision of the law under which 

such an order should have been made. 

NAVINCHANDRA 0. Coma. L T. ‘ 
56 BonuL.R.795. 


______§. 35—Indian Incometas Assess- 
ment Act (XXV of 1953), Sec, 1(2)—Adoance 
aseessmcni— 


Error on face of record—. 
affect o, aal 4c 
The petitioner, a textile mill company, was 


ed to income-tax for the year 1952-58, 
on‘ October 9, 1952, when it was given credit 
for Rs. 50,608-15-0, being interest at the rate 
of 2 per cent. per annum on advance pa t 
made by it under s. 18A(5) of the 
Income-tax Act, 1922, as tt then stood. Sub- 


by providing that instead 
; interest on the whole 
amount of the advance payment he was to 
rence between the 
payment made and the amount at which the 
asscssce was assessed to tax. Accordingly 
the Income-tax Officer, to act er 
s. 85 of the Indian me-tax Act, called 

n the petitioner to pay back the amount 
of Rs. 20,446-9-0. The petitioner 


order in view of the fact that 

in s. 18A(5) was deemed to have come into 
force on April 1, 1952, by virtus of s. 1(2) of 
the ent Act: 


the scope of s, 85 of the Act 

(2) that s. 1(8) of the Act did 
not make the to extent 
of the Income-tax Officer under 


be applied for the purpose of application of the 
n is not what the law was at an 


1854.) 
TNCOME-TAX ACT, 8. 35—(Conid.) . 


The mere enactment of s. 1() ofthe Amend- 
. ing Act is not sufficient to 
ties to 


OCHALAM, 
56 Bom.L.R.(0.G.J.)' 714. 


—.—See INCOME-TAX Act, 3. BBA. 
ee 56 Bom.L.R.795. 


a 8. 41— Whether word “or” in 


"fhe Bret provbo to 


down in the first part of the roviso ; if 

is of more than one clary then 
must satisfy the condition 

down in the seoond part of the . 

L ALa (B.P.) v. Comm. LÈ., 

J $ 56 Bom.L.R.727, 


f taxable  territories—‘‘Deemed,” 
meaning of—Whether s. 42 applies to resident 
assesses. 


” The made in s. 42 of the 
Indian me-tax 1922, makes all 
inoome Qr or deemed to accrue 
of arise in Britian Tats draag eo eonia 

to a resident the subject of a charge, apart 
Eem incomes or 


accruing 
to have 
a number of concepts, 
fiction income which can in no 
d to accrue at all may be consi- 
; , the. fiction 
p the person or be in 
mo of taxability. ; 

rection 421) defines what income is deemed 
to 


dered as so 


in th® Council of State presumably 
object of making the section 


INCOME-TAX ACT, 8. 42—(Conid.) 


though. technically. tt had arisen abroad, 

irrespective of the atroumstance whether that 

person was resident, ordinarily resident or not 
resident. ` 


In view of these legislative changes in. the 
provisions of ss. 4, 14 and 42 of the Act, the 
conclusion is irresistible that 
recasting s. 42(1) in terms was to make 
the definition of Seemed inoome’’ 


the section generally applicable to 
of asecesees. This sub-secti 


Comm. or L T. & B.P.T. B’BAY v. BHOGILAL. 
i . 56 Bom.L.R.280(S.C.). 


———S. 48. See Income-tax AOT, S. 48C. 
: LM es 56 Bom_L.R.671. 


———8. 419A. See Incomx-rax Act, S. 49C. 
‘ 56 Bom.L.R.671. 


sams panies 

business the mode of computation both 

with regard to profits and-gains-and losses is 
e 1 
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the mime. It is efther under sub-cl. 
sub-cL (b) of r. 2, whichever is greater. 
fore, whether there are fits or losses compu- 
tations can be made under sub-ol. (a) 
or sub-cl (b) of r. 2 

expression ‘whichever is greater” in 
r. 2 used in order that advan should 


aeo bo profits 
and gana or Oe mae a) or under 
(b) of the rule. (aged e a E 
the t the 


Taxing 
can avail itself of the option from 
the point of view of benefit to the revenue. 

expression “year for which assessment 
ig to be made” in r. 2(b) means the assesament 
yeee ma not Po a 

Inn. Co. v. Come. L T. 
56 Bom.L.R.737. 


INCOME-TAX AMENDMENT ACT (XXV 
of 1953), 8. 1(3). 

The mere enactment of s. 1(#) of the Amend- 
ing Act is not sufficient to empower the taxing 
authorities to go behind the assessment that 
had been comp ; 
B'say Dyame Co. vo. VENKATACHALAM. 

56 Bom L.R. (Q.Q.J.)714. 


INSURANCE ACT (X of eee - 
The Insurance Act, 1938, y deals with 
the law relating to the business of insurance 
and does not deal with any general princtples 
of the law of fire insurance. In the absence 
of any tive enactment on the subject, 
Courts in have in dealing with the topie 
of fire insurance relied on general rules of the 
law of contract and their own decisions and to 


a) or 


in goods insured, poticy of 
‘ontract of minor for 
of minor—V contract— 


of 
Insurance Act (IV of 1988}—Indian Contract 
Act (LX of 1872), Sec. 11. 3 
The Insurance Act, 1988, mainly deals with 


of the law of fire insurance. In the absence 
or aay Ble, iarrsah elem on on E ar 
Courts m have in dealing with the topics 
of fire ingurance relied on general rules of the 
law of contract and their own decisions and to 
a large extent on decisions of Courts in 

a aa opone oi EE 

is no authority of any Court in 
Indig on, the on of the’ duty of 


FE 
EEE 
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fvg. uv 
INSURANCE (EIRE) Contd.) ° 


or his The underlying principle 
tes that in such a case the assured 


cases :— A 
ie The assured must disclose to the insurer, 
ore the contract is ooncluded, every 


f business, ought kn b 
course o o to-be known him. 
T the aned Mis to make soh diclosie, 


(2) The term “circumstance” in this can- 


(a) material cireumstance which is 
known to and an agent to insure is 
deemed to know every w. 
in the course of business ought to be 


known by, orto have been communicated to, 
him; and 

(b) Every material circumstance which the 
assured is bound to disclose, unless it comes 
to his knowledge too late to communioate it 
to. his agent: 

So the case of loss of the subject matter 
of insurance, an agent, whose duty it is 
to keep his principal informed, is bound to send 





539) only to cases where a minor 
charged with obligations and the other 
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party seeks to enforce those obligations 
the minor. 
WAYAKUMAR V, Nev ZEaLAND Ins. Co. 


in the goods cannot be said to amount to a 
breach of warranty. All that is required is 
that the assured should have insurabk in- 
terest in the sub matter. Even the interest 
of a baile is to establish an insurable 
interest ; and an unpaid vendor of the goods 
has an insurable interest in the property which 
is the subject-matter of the contract of insur- 
_ ance. Apart from special questions or consi- 
derations it is not incumbent on the assured 
to disclose the nature or extent of his interest 
in the subject-matter of the insurance. The 
assured is not required spontaneously to 
disclose his title’to the property insured. 
VIJAYAKUMAR Vv. NEW Ins. Co. 

56 Bom.L.R. (0.C.J.)341. 


INDIAN (PROCLAMATION OF EMER- 
GENCY) AQT, 1945, (9 & 10 Geo. VI, c. 28). 
Ses SHOLAPUR SPINNING AND WEAVING ComM- 
PANY (EMAEGENCY Provisions) ORDINANCE 
11 or 1950. 
DWARKADAS D. SHOLAPUR MIIS. 

56 Bom.L.R. (S.Q.}681. 


INDUSTRIAL DISPUTES ACT (XIF of 
1947), 8. 33. 
Under s. 88 of the Industrial Disputes Act, 
1947, the Industrial Tribunal has to consider 
the nature of the punishment before it gives 
permission to the loyer to carry out that 
punishment. The unal should apply his 
own, independent mind to the question as to 


whether a particular to be 
meted out an employer is under the cir- 
cumstances of the case the proper punishment, 


Tribunal to accord his sanction to 


the lica- 
tion made by an employer. When conal 


offence, but he has to consider also the circum- 
stances under which the offenoe was committed 
and the antecedents of the person who com- 
' mits the offence. 

Sections 88A and 38 of the Industrial 
utes Act, 1947, are complementary to 
other. Whereas s. 38 of Act enables 

'the employer toget adjud car on with 

to an the matters mentioned in ols. (a) 
and (b) of the section, s. 38A of the Act confers 
a similar right upon the employee. 

When an under s. 88 of the Indus- 
trial Disputes Act, 1947, has to consider 
whether permission could be granted for the 
dismissal of an employee,.he must not only 
consider w the workman has committed 
an offence, he must also consider whether 
the workman should be dismissed or not. 
Eugene Feenanpes y. Las. APP. TRIB. 

56 Bom.|.R. (0.G.J.)291. 
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INDUSTRIAL DISPUTES . AQT, 8. 33A 


On March 20, 1948, the Saurashtra Indus- 
trial Adaptation Ordinance No. VI 
of 1948, applied the Industrial tes Act, 
1947, to Saurashtra with certain mo ons. 
On March 18, 1950, a tribunal was set up at 
Rajkot under the Ordinance, and on March 
16, 1951, a reference was made 
ehtra Government under the to 
the tribunal of certain utes between a mill 


s. 38A of the Act (which section was added to 
the Act by the Industrial Disputes (Appellate 
Tribunal) Act, 1950, which came forbe 
on May 20, 1950). The tribunal made an 
award on the a tions made by the em- 
ployees under s. 83A of the Act. It was 
contended by the mill co that the 
tribunal set up.by the Saurashtra Government 
under the Ordinance had no jurisdiction to 


entertain the lications under s. 838A of the 
Act as it was when a reference was pend- 
ing before a unal constituted under the 


Industrial Disputes Act, 1947, that the right 
of the employees arose to make applications 
under s, 88A of the Act :— 

Held, that s. 8 of the Industrial Disputes 
(Appellate Tribunal) Act, 1950, was 
comprehensive and all emb. to inoo te 
into the Ordinance, s 88A which been 
incorporated into the Industrial Disputes 
Act, 1947, the Industrial Disputes (Appel- 
late Trib } Act, 1050, and that, ore, 
the tribunal had n to entertain the 

lications under s. 88A of the Act. 
MLSs, LTD. v. F. JERJEMBHOY. 
56 BonLL.R. (Q.Q.J.)78. 


——8. 33A. See INDUSTRUAL DISPUTAS 
Act, 1947, S. 38. 56 Bom.L.R. (O.Q.J.)291. 


-rge 8;industrial Disputes (Appel 
late Act (XLVIII of 1950), See. 38 
—-Director company, practitioner, 


to circumvent provisions 
Industrial Disputes Act, 1947—- 
Cowrt can interfere with decision 
such ompany whether 


eat 


s. 361) 
Ase 1047 ak AeA Lo scimeeent a wo . 
or an officer of an association of employers 
who is qualified to represent an employer under 
s. 36(3) of the Act or an officer or director of a 
peal ips through whom a corporation is 
to be resented by the procedure 

governing the mnàl, har to disa 
ractioner, that fect by t 

fom appearing before the Tribunal. But 
this presupposes that such an offcer is a 
regular officer etther of the Trade Union or 
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—({Contd.) 


the Association or in the case of an offloer of 
a corporation a regular offlcer of the ra- 
tion, and in the case of a director that he is a 
pona fide director not elected a director merely 
‘or purpose of enabling him to appear in a 
Pera s - Proceeding before a Tribunal. In 
other words, if a egal pyictitioner is trans 
formed into an officer of a registered Trade 
Union or of an association of loyers or of 
a corporation or is appointed a of a 
corporation, in order to get over the disability 
imposed on a legal practitioner renting 
a party, then such a person will not be all 

to appear and represent a party. But short 
of an intention to circumvent the provisions 
of s. 86(é) of the Industrial Disputes Act, 


1947, if a legal practitioner is ordinarily a 
regular officer of a trade union or an 
association of loyers referred to in s.86(1) 


and (2) of the Act or a corporation or if he is a 
director bona fide appointed as a director, 
there is nothing in s. 86(4) to prevent his 


ap he Sere a pariy rely by 
ppens a 


It is for the Industrial Tribunal to decide 
in a given oase whether there was an a 
to qireumvent.the provisions of s. 86(4) of 
Industrial Disputes Act, 1947. That is a 
question of fact with which the High Court 
W not canoer lteelf. : - 
company is capable of ha an intention 
ip olkra crovintons (Ee AEE and 
when in fact it does so, it can be said of the 
company that.it tntended to circumvent the 
provisiong of tho statute 
t is not in keeping with the dignity of the 
legal profession me practising lawyer should 
be a party to any device, whereby the pro- 
visions .of a statute are so to be defeated. 
Alwsic,Coma. WORKS v. VYAS. 
` 56 Bom.L.R.(Q.G.J.)917. 


INDUSTRIAL DISPUTES (APPELLATE 
TRIBUNAL) ACT (XLVI of 1950), S. 3 
Aci 


Adapiation Ordinance No. VI of 1948 Apple 
cation of Ad of 1947 to Saurashtra rdi- 
nance, 


mil company and loyess Saurashtra 
Government to tribunal set “p Ordinance 
—Applications employees to tribunal 
under. 8. 384, 8g reference—Whether 
tribunal ju to entertain applica- 
tions—C' 


‘onstruction. 

Qn Maroh 20, 1948, the Saurashtra Indus- 
trial Disputes Adaptation Ordinano: No. VI 
of 1948, applied the Industrial Disputes Act, 
1947, to Saurashtra with certain m ons, 
. On March 18, 1950, a tribunal was set up at 
Rajkot under the Ordinance, and on March 
16, 195], a reference was made by the Saurash- 
tra Government under the to the 
tribunal of certain disputes between a mill 
company and its employees. While this 
Teference was pending, the employees made 
various tions to the tribunal under 
8. 88A of the Act (which section was added to 
the Act by the Industrial Disputes (Appellate 
Tribunal) Act, 1950, which came force 
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INDUSTRIAL DISPUTES (APPELLATE 
TRIBUNAL) AQT, 8. 3—(Conid.) 


on May 20, 1950). The tribunal made an’ 
award on the app ons made by the em- 
ployees under s 88A of the Act. It was 
contended by the mill company that the 
tribunal set up by the Saurashtra Govern- 
ment under the Ordinance had no jurisdiction‘: 
to entertain the applications er s 384 
of the Act as it was only when a reference 
was before a tribunal constituted under 
the Industrial Disputes Act, 1947, that the 
right of the empl arose to make applica- 
tions under s. of the Aot :— 

Held, that s. 8 of the Industrial Disputes 
(Appellate Tribunal) Act, 1950, was safol- 
ently comprehensive and all emb to 


te into the Ordinance, s 88A which 
hat beak into the Industrial 


Disputes Act, 1047, by the Industrial Disputes 
(Appellate Tribunal) Act, 1950, and that, 
therefore, the tribunal had jurisdiction to 
entertain the applications under s. 83A of 
the Act. $ 
Section 3 of the Industrial Disputes (Appel- 
late Tribunal) Act, phan, Sitar in terms 
and tt is not only the p ons with regard 
to an Appellate Tribunal of the Act that have 
to have effect no anything in- 
consistent contained in any other law, but 
each and every provision of the Act has got to 
have effect and prevail over similar provisions 
in other laws in force at the time. The pro- . 
vision contained in s. 84 of the Act is the 
amendment of the Industrial Disputes Act, 
1947, and that provision must have the same 
effect on other laws as the provisions with 
regard to setting up of an Appellate Tribunal. 
No possible distinction can be made with 
to the effect of the Industrial Disputes (Ap- 
Tribunal) Act, 1950, to the extent that 
sets up an Tribunal and to the 
extent that it es the Industrial Disputes 
Act, 1947. As far as s. 8 of the Industrial 
Disputes (Appellate Tribunal) Act, 1950, is 
every provision of this Act stands 
on the same and identical footing. 
Manaan Minis LTD. v. F. JERIEEBHOY. 
56 Bom L.R. (Q.Q.J.)78. 


———S. 7—Industrial det (XIV 


Disputes 
of 1947), Secs. 33, he ap Peerage cem- 
ployers under s. 33, I. D. fh for permioion 
Tribenal 


for dismissal of workman—I 


and 
adaquate—Jwuris- 
diction of Appellate Tribunal to Oe Lee 
—Whether a eee of lam 
Tanman Tribundl, within s. 7(a), 
I. D. (A. Acit—Court exercising discretion 


-) 
conferrea upon ii—Circwmsiancçes under which 
Wigher Court enttla t 
question law 
ourt whether can assume 
ju 
whether nature of puntshment 


ere on ground that 
in ewercise 

arlodtetion 
ju HA wrongly ‘act’ which 
ogee Basler an hac 

to 

before giving permission under s. 33, I. D. Ad 
—eope af ss. 83 -and 884 of I. D. Ad— 
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INDUSTRIAL DISPUTES (APPELLATE 
TRIBUNAL) AQT, 8. 7—(Ccntd.) 


Whether when considering permission 
to be granted - s. 88, I. D. Act, to consider 
whether workman should be dismissed or not. 
The employers of the petitioner applied to 
ee Tribunal under s. 88 of the 
ustrial Disputes Act, 1947, for permission 
por dist teeing the peutiones The Industral 
Tribunal oon the quantum of punish- 
ment intended to be meted out by em- 


and oame to the conclusion t the punish- 
ment sought to be awarded was and 
refused permission asked for by the em- 
ployers. The l to the 
Appellate Tribunal "The te Tribunal 
conceded the right of the Tribunal 


aig considered other circumstances re- 
Ba decision and. granted.the on 
sought for by the employers on ground 
that the p was not too severe and 
was te. On the question whether the 
Appellate Tribunal had jurisdiction under s. 7 
a) of the Industrial Disputes (Appellate 
) Act, 1960, to interfere on ground 
that a substantlal question of law had arisen 
with to the exercise of its discretion by 
the Industrial Tribunal under s. 33 of the 
Industrial Disputes Act, 1947 :— 

Held, that in the circumstances of the cise 
the Appellate Tribunal had interfered with a 
dioial exercise of discretion by the 

and 


Act, 1950. 
Under s. 88 of the Industrial Disputes Act, 
1947, the Industrial Tribunal has to consider 


permission to the employer to carry out that 
punishment. The Tribunal should apply his 
mind to the question as to 


Tribunal to accord his sanction to the appli- 
cation made by an employer. When consl- 

what is the the 
Tribunal has to not the nature 


to each 


employer to get adjudioation with to 
apy of the matters mentioned in cls. (a) and 
(b) of the section, s. 88A. of the Act confers 
similar right upon the employee. ` 

When an under s. 38 of the Indus- 
trial Disputes ,Act, 1947, has to consider 
whether permission could be granted for the 
dismissal of an employee, he must not only 
consider whether the workman has committed 
e an offence, but he must also consider’ whether 
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INDUSTRIAL DISPUTES (APPELLATE 
TRIBUNAL) ACT, 8. 7—(Contd.) ` 


the workman should be dismissed or not. 
Boer Frewanpns v. Las. APP. TRIB. 
56 Bom.L.R. (O.G.J.)129. 


— See INDUBTRAL Diseurms (APẸEL- 
LATA TRIBONAL) Act, S. 24. 
56 Bom L.R. (8.0.)459. 


——S8. 22—Bombay Industrial Relations 
Act, 1946 (Bom. XI of 1947), Sees. 80, 114— 
A ji ee Tribunal 
‘oT change, when appeal 
pending” before 1 granting, 
permission without notice to workmen 


(Appellate Tribunal) Act, 1950, tt is incumbent: 


the rules of natural justice, it must 
assumed that when a jJudiolal tribunal is 


which the Bombay Industrial Relations Act, 
1948, confers, and s. 22 of the Industrial Dis- 
putes (. te Tribunal) Act, 1950, does not 
provide t the workmen concerned referred 
to in s. 22 of the Aot can be represented by 
the Representative Union for the purpose of 
the eppHcaton for permission. under that 
section. ; 

A notice of in relation to the i- 
troduction of four-loom-to-a-weaver 


P 
the parties arrived at a settlement, and 
mill compan then applied under s. 22 of the 
Ind Disputes ( te Tribunal) Act, 
unal, before whom 
an appeal with regard to the dearness allow- 


ance of textile workers was ing, for 
to effect the mentioned in 
the terms of settlement. Tribunal by 


an order granted the permission, and the 
petitioner, a weaver employed by-the mill 
company, who was affected by the change and 
who was not a member of representative 
union, lied to have the order of the Tribu- 
nal set aside on the ground thet the Tribunal 
hed not served-him with notice under s. 22 of 
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INDUSTRIAL DISPUTES (APPELLATE 
TRIBUNAL) AQT, 8. 22—(Conid.). 


the Industrial Disputes (Appellate Tribunal) 
Act, 1950 :— 

. Held, that s. 22 of the Industrial Disputes 
(Appellate Tribunal) Act, 1950, contemplates 
a notice to all workers who are go to be 
affected by a proposed change, and in 
the absence of a notice by the Tribunal to the 
petitioner, who was affected the 
the order of the Tribunal must be set aside. 
Daaanv v. Las. Arp.-Tars. 56 Bom.L.R.138. 


——8. 23. Sæ Ixpustau. Diseures 
(APPELLATE TRIBUNAL) Act, 8. 22. 
56 Bom.L.BR.138. 


——S. 24—Bohmbay Industrial Relations 
Act, 1946 (Bom. XI of 1947), Secs. 3(82), 12, 
13—Constitution of India, arts. 19 ) (a) and 
and (c), 14—A4 of s. 24 of 1950 
pending should be a valid or 
a appeal—Valdity of Bom. Act XI 
of 1647 2 
Section 24 of the Industrial D (Ap- 


Ẹ 


and there 1s nothing m 


i 
f 
: 
gees 
eile 


g 

E 

Ẹ 
oe 


there is no to prevent a party from filing 
an appeal w. may ultimately be found to 
be incompetent, e.g. when it held to be 


Quaere. Whether the erment of a right 
g1 appeal during the Sara eee cy occa 
can affect the rights of the parties to those 


to freedom of speech and expres- 
sion and to form associations or Unions under 
art. 197) (a) and (c), read with art. 14 of the 
Co 


Raya KULKARNI v. Poe a 
56 Bom.L.R. (S.C.).459. 


———-8. 27. See Invpusrnist DISPUTES 
(APPELLATE TRIBUNAL) Acr, 1950, 8. 24. 
56 Bom.L.R. (8.G.}459, 


— Ses Inpusraiat DISPUTES Act, 1947. 
8.86. > 56 Bom.L.R: (O.C_J.).917. 


———_8. 34. See Inpusraut Disrures 
ee Oe 1948, 8. 3. 
56 Bom LR. (0.0.3_).78. 


[pr LVI. 


INFLUX FROM PAKISTAN GONTROL 
ACT (XXIII of 1949), 8. 7—C of 
India, 1950, arts." 13(1) and iy oj igh 
of citizen of India to reside and in. y 
part of the territory of Indio Whether 8. 7 

Seotion 7 of the Influx from Pakistan Control 
Act, 1949, is void under art. 18(1) in so far 
as it'conflicts with the fundamental right of a 
oltizen of India under art. 19(Z) (e) bf the 
Constitution of India. 


Noor MOHAMMAD v. BOMBAY STATE 
56 Bom.L.R. (8.0. ).768. 


INSOLVENOGY ACT (PRESIDENCY (Lr 
of 1909), 8. 


went) det (Bom. XP Tier eer : 
ment . k 
pei I J eon Amendment) Act 


Whether such 
oheka tack 
In s. 9 (i) of the Presidency-towns Insolvence 
Act, 1909, the expression “creditor” means 
not only a decree-holder but also an assignee 
of a deoree-holder. Therefore, an equitable 
a debtor 
against him. 
JUGALKOSHORE 0. Raw Ootron Minis. 
56 Bom.L.R. (0.0.J.)905. 


INSOLVENOY RESIDENCY) (BOM- 
BAY AMENDMENT) AQT, (Bom. LI of 
1948). See Puesmpency-Towns INBOLVENOY 
Acr (II or 1900); a Ki). 

6 Bom.L.R. (Q.C.J.)905. 


INSOLVENOY (PRESIDENCY) AND THE 


PROVINCIAL INSOLVENCY 
AMENDMENT) ACT, (Bom. of 1939 
See Presipency-Towns INBOLVENCOY ACT, cu 
or 1909). S. Hi) 56,Bom.L.R. (O.Q.J.) 


OMBAY 


INSOLVENQOY ACT (PROVINCIAL) (V 
of 1920), 8. 20 
The property of the debtor whom an 
appHoation for adjudication made js not 
vested in the interim receiver appointed under 
£. 20 of the Provincial Insolvency Act, 1920. 
a the debtor is an insolvent, 
roperty continues to remain vested in 
the It is only when an order of adjudi- 
cation is passed that the title of the receiver 
in tnsol relates back to the date of the 
oes r adjutication. 
AYANTILAL V. KANTEAL. 56 Bom.L.R.1028. 


——8. 27. See BOMBAY AGRICULTURAL 
Drsrons Rewer Aor, 1947, 8. 12. 
56 Bom.L.R.1111. 


ŽŽ g. 28, 7813), 51(1) Indian Linita 
tim Act (IX 8), Sec. 14(2)—Whether 
docirine of "back macij pan d 8. ie n of 
Provincial Insolvency 


words date af the etl the poste evi 
Bins daveb endani aon 
of. 7-10-1988—P, sae 


1984.9 © 
INSOLVENOY  AOT (PROVINCIAL), 
8. 28—({Conid.) 


in against defendant o on e o 


—P 
fendant on 17- err 1943— pe 
insolvent on 24-1-1949—P, 
tn insotoency dismissed, on 10-1949 


7-11- 1948 whether whether 


doctrine of relation back enacted by 

8. 28(7) Det eines ok ae 1920, 

has no appHoation tn relation to direction 

for the exclusion of time for the 

period of limitatton under s. 78(%) of the Act. 
The last one of the darkhasts filed 


1988. On January 22, 1941, the plaintiff 
filed an application in tnsolvency 
defendant. Pending this application the plain- 
tiff on November 17, 104, Bled a darkhast to 
the meantime the 
Seana and the 

an insolvent on 


defendant appealed 


inst this order and on October 18, 1949, 


he had 


oray a 
Aao, should be read tn the liglit of the p 
viaoa ote S8C) of the Act, that in canai- 


cacoution money Loom sale af Miao s 
property in Indian 
receiver oniitled to claim this amowni from 


orders compe 


~ tently 
have Pheip merger—Provision in 
s. 28(2) of regarding insolvent 
extra- When 
extra-territorial operation effective 


A receiver ii insolvency in whom the estate 
‘of the insolvent had vested by order of the 
Court in British India is not entitled.to ignore 


- the proceedings competently entertained by 
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INSOLVENCY.. ACT (PROVINCIAL) 
8. 28—(Contd.) . 


the Court in an Indian State in 


by those p as if the am wos 
EL maien Ivent to which he was 
the order of adjudication, 


The merger of a State does not authorise 
ee adie, Uae to eoa 
orders competent! y a Court 
State and which have become fnal before that 
State was merged. 

The expression “the whole of the 

of the insolvent” used in s. 28(2) of the Pro- 

vincial Insolvency Act, 1020, includes 
wherever 


but that extra-territorial cen eee 
effective only if its is recognised 
the foreign S 

Section 28(1) of the Provincial Serena abligetion 
Act, 1020, imposes a personal obligation 
upon the insolvent w. moroa by 
process of the insolvency ier Aaa 


DP erliniee ofall ants Geo oe coer 
the title of the receiver to 


in a foreign territory. But 
a pannor aot Lie 


Jurisdiction of the insolvency Court which has 
ted the debtor an insolvent, to allow 


creditors to in the satis- 
faction obtained by them taking proceed- 
ings in a foreign State. 
The property of the debtor whom an 
application for adjudication made is not 


Daprons Reuwr Acr, 1947, 8. 12 
56 Bom. L.R.1111. 


——. 47. 


caution, wanted to pro 
will have the same force as if 


by an inso 
the 
ons of the 


mean that 

the provisl 

Act shall ly to an mra Biv orad the 
Bombay Debtors 

inso under the Bombay Agricultural 
Debtors Relfef Act is an entirely different 


porany from an, insolvency under 
Prov Insolvency Act.” 
Honwarpa V. ANMAPPUBNABAT. 

B6 Bom.L.R1111. 

Ld 

s e 
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INSOLVENCY ACT (PROVINCIAL), 8. 51. 


See IRBOLVENOY Act (PROVINOLAL), 8. 28 
E RA 


eee INSOLVENCY ACT (PROVINCIAL), 
1920, B. '28(1) (8) (7)., 
YORIN i 56 Bom.L.R.1028. 


INSTALMENT DECREE, attachment of. 
See Civiu ProcepunE Corts, O. r. 58. 
he 56 Bom.L.R. (0.0:5.)157. 


Failure to pay instalments—Sale 
of mortgaged property. 
A Pacoree obtained by the plaintiff 
defendants, who were agricultu- 
directed that the amount due under the 
mo was to be paid by the defendants to 
the p by annual instalments, and that 
ip ay lestalmept ioa ed onpa EA B 
could apply for sale of the mortgaged property 
under s. 15B of the Dekkhan Agriculturists’ 
Relief Act, 1870. The defendants failed to 
pa the first instalment and the plaintiff filed 
a da for sale of the mortgaged property. 
9, 1042, the p pra were 
aioe ane esas? o amount 
to add the 
amount of two instalments which had fallen 





‘On Jan 
sent to the 


due the pendency of the darkhast and 
his application was _ On J 17, 
1947, plaintiff filed a purahis for tra g 
the 


-and the darkhast was acco 
to that Court under s. 11) of the Bombay 
Agricultural Debtors Relief Act, 1947. The 
Debt A Court on inquiry found that 
the defendants were not debtors and an 
order to retum the to the Court on 
February 16, 1951. On June 20, 1951, the 
plaintiff applied that two more instalments for 
the yeats 1948 and 1944 which had fallen due 
should be added to the darkhast claim. The 
defendants resisted the application contend- 
ing that as these two instalments had fallen 
due more than three years prior to the applica- 
tion dated June 20, 1951, the Court had no 
jurisdiction to grant the application, as a fresh 
darkhast to recover the instalments would be 
barred by imttation. The plaintiff contended 
that- the time during whioh the pro 
ee pany before the Collector could, 
exclu er al. (3) of 11 of Soh. IU 
of the Cłyil Procedure 1908, and that in 
any case the period between July 17, 1947, 
and February 16, 1951, could be uded under 
s. 52 of the Bombay icultural Debtors 
Relief Act, 1947, and that in either case the 
appllcatton was in time :— 
eld,‘ that t€ could not be said that the 

plaintHf had been temporarily deprived of any 
remedy under the -provisions of para. 11 of 
Sch. of the Ctvil Procedure Code, and, 
therefore, the time which the darkhast 
was pending before the Collector could not be 
excluded, -and ' i 

that having regard to the provisions of 
s. 2(4), 4, 51A-and 11) and (3) of the Bombay 
Agricultural Debtors Act, 1947, the 
time-during which thé darkhast 

were before the Debt 
_ Court must be excluded. 
BAPU PARASIRAN 0; KANHAYALAL. ` 
i = Py 56 Bom.L.R.633. 
e 
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INTERPRETATION AQT, 1861, 8. 32. 
See Trapa Manxs Act, 8. 76. 
56 Bom.L.R. (8.C.)21 


—_——_—8, 38. 

The canon of construction of statutes en- 
unclated In s. 88 of the Interpretation Act, 
1889, and reiterated in s 8 of the General 
Clauses Act, 1807, is one of general application 
where statutes or Acts have to be constfued, 
and that rule of construction can be applied 
in construing the charters of the rent 


High 
NATIONAL Sxwine Tarran Co. v. J. CHADWICK. 
ó 56 Bom.L.R. (8.0.)21 


JUDGMENT, Confiscation, Adjudging of. 
Swa Cusrous ACT, 1878. 

The Sea Customs Authorities are not a 
judicial tribunal and the ‘of confis- 
cation, increased rate of duty or penalty under 
the provisions of the Sea Customs Act, 1878, 
do not constitute a judgment or order of a 
Court or judicial tribunal. 

MAQBOOL Hussain 0. BOMBAY STATE. 
z 56 Bom.L.R. (8.Q.).13 


JAINS, DEV DRAVYA—Principles of— 
Jain religion. š 
maxim of tho Jain 


Jain it is a violation of the freedom 
of on and of the right which a religio 
den on has, under the Constitution, 


p o o e e a oa 
o 


RATOAL 0. STATA OF BOMBAY. A 
56 Bom.L.R. (8.C.)1184 
on appeal from 55 Bom.L.R. 86. 


JUDICIAL TRIBUNAL—Whether Sea - 
toms Authorities are a. 
The Sea Customs Authorities are a 
tribunal and the adjudging of co: 
tion, increased rate of d or. penalty under 
the provisions of the Sea ms Act, 1878, 
does not constitute a judgment or order/of a 
Court or judicial tribunal. 
MAQBOOL Hussam 0. BOMBAY STATE. 
B6 Bom.L.R.13 ( 






JURISDICTION, Court. - 
A Court cannot assume jurisdiction by 


ly a fast which confers 
tion upon it. ore, the mere 
the A Tribunal chose to 
the on exercised by the ustrial 


——— High . 

The High Court has no 
a Court cig a rese before Walen 
a case is, with authority that 
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JURISDICTION—(Conia.) p LAND ACQUISITION ACT, 8. 18—(Conid.) 










Courts subordinate thereto, but has no jurisdic- under Land of notice 
tion to confer authority upon Courts to inquire whether essen alternative periods 
and try cases which they hed initially no mentioned tn cl. (b) of to 8. 18 of. Land 
on to entertain. of law of Hreit- 
ŅNARIMALABAI v, REVADAS. ation in relation to mertis or demerits 
56 Bom.L.R.249, | before Court. 

Pursuant to a notice by the Collector 

———Spectal Courts setup under Rent under s. 9 of the Land on Act, 1894, 
Restriction Act. the oners filed their in of 


Section 28 of the Bombay Rents, Hotel and 
Lodging Honse Rates Control Act, 1047, is 
really in two parts: not only it confers juris- 
diction upon special Courts, but ft also ousts 


the petitioners came to know that an award 
in relation to their lands was made by the 
Collector on December 28, 1951. On April 
11, 1958, tHe petitioners received a notice 
aner ® 12 (8) of the Act giving notice of the 
award and compensation awarded for the 


P 
Section 28 of the a E 
tion upon the special Courts set up thet 
section notwithstanding anything contamed 
in any law and notwithstanding that by 


reason of the amount of the claim or for any case was which of the two periods mentioned 
fut for the ees a proceciliig would not in eL (b) expired 
but for the provision be within jurisdic- that as in this case six months from the date 
tion, the special Court would still have of the award had expired first, the t 
diction to try suits and proceedings of the notice by the petitioners subsequ 
in that sectio: ae was irrelevant, and 
MxHERSINGH v. KHURSHED. the petitioners’ application 

56 Bom.L.R. (0.C.J.)540 was barred by limitation. 

; The element of notice is only an 


at the one conaluston or the other, tt is not 
competent to the Sessions J or the High 
Court to substitute their in place of 
the verdict which has been given by the jury. 
The jury are the sole judges of the facts, and 
it is the right of the accused to have the benefit 
of the ct.ofthe jury. Even if the Sessio 


AKHLAKALI 0, BOMBAY STATE. hs 
56 Bom.L.R. (8.G.)276 


LAND ACQUISITION ACT (I of 1896), 
S. 18—Awerd made by Collector in 0 
claimant or, his representative on December f 
1951—Ñotice of award given to claimant on 
April 11, 19585—Application: by claimant for 
reference under s. 18 of-Land Acqwisttton Act 
hade on April 88, 19%3—AppWeation whether 


The law of limttation is always a harsh law 
and it would be a mistake to look for ethipal 
p: usinlcs in.that law.’ Therefore, it would 

a mistake to construe the law of limitation 
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LAND AGQUISITION ACT, 8. 18—(Conti.) 


the Court comes to the conclusion that the 
intended that an application 


Jenanain WADU D. GAIKWAD. 
; $ 56 Bom.L.K.478. 


—_——_8. 23. 

In the application of the provisions af sub- 
s. (1) of s. 28 and s. 24 of the Land Aoquisition 
Act, 1804, to cases where there is a requisition 
under the Bombay Land Requisttion Act, 
the expression “land” means “the user 
ofthe land” and the expression “market value” 


under s. 238(1) of the Land Act 
means the periodic pa. wW a wiling 
owner may expect to receive in the market 
from a willing transferee as for 


with the right of user in favour of the 
is at liberty Mss any time to 
abandon the transfer but who cannot be com- 


so long as he is un to surcender it. 
A monthly tenancy p by the normal 
rent n statute is the nearest t 


to such a transfer. and, therefore, compense- 


quate com on to the owner for loss 
suffered b 
DAWOODALI D. STATE OF BOMBAY. 

56 Bom.L.R.238. 


——— 8, 24, See LaND AOQUGIMTION Act, 
1804, S. 28(1). 56 Bom L.R. 238. 


A 
LAND REVENUE CODE (Bom. Act V of 
1879), S. 3(5). See CONSTITUTION OF INDL, 
ART 31A. 56 Bom L.R. 1072 


——— 8. 87. See Lanp REYENUE CODE, 
1879, S. 211. 56 Bom. L.E. (F.B.)1084. 


———_8. 48. 

Rules 80 and 92 stand on the same 
footing. The Collector has to alter the assess- 
ment under s. 48(2) of the Bombay Land 
Revenue Code, 1879, acoording to the rules laid 
down unless he gets a direction from the State 
Government that he must not alter the assess- 
ment. z 


T, P, KAPADIA 0, BOMBAY STATE. 
56 Bom.L.R.143. 


——— 8. 60. See Lanp Bevundx Copx, 
1870, S. 211. 56 Bom.L.R. (F.B.)1084. 


‘of the grant under r. 87 of tie Lan 
Rules, 193), thp order making the. grant and 
e 
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LAND REVENUE CODE, 8. 62—(Conid.) 


the kabulayat can be modified or cancelled 
under s.°211 of the Code. : 

STATE or BOMBAY v. CHHAGANLAL. ` 

56 Bom.L.R. (F.B.)1084. 
——_—_S. 66. 
8. 48(2). 


8. 68. See 
1870, S. 211. 56 Bo (F.B.)1084. 


—____—-8. 73. See lanp Revenue Copt, 
1870, 8. 211. 56 Bom.L.R, (F.B.)1084. 


See Lanp Revenue CODE, 
56 Bom.L.B.143. 


CCDE, 


——_—-—_8. 86. See Bompay TENANCY AND 
AGRICULTURAL LANDS Act, 1048, 8. 11. 
. Bo Bom.L.R.1054. 


——— 8, 87. Sec Bompay TANAXCY AND 


————— $8. 203. See Lanp REVENUE Cope, 
18798, S. 211. 56 Bom.L.R. (F.B.)1084. 


—__—_—_8. 211—Land Revenue Rules, 1921, 
of India Act, 


on old imparttble ya 
Dy? grailes In aeina PE 37 of Land 
Rules in Form F(1}—Government 

order of Collector under $. 811 


has been made under s. 
y Land Revenue Code, 1879, 
and a kabulayat hes been taken in 
of the grant under r, 87 of the Land Revenue 

1, the order making the grant and 
kabulayat can be modified or cance 
under s. 211 of the Code. 
Stara or BOMBAY 0, OHHAGANLAL. 
56 Bom. (F.B.)1 









LAND 
FORM F(1). 

Where a grant hya bhen made Ioa 62 
of the Bo y Land Revenue Code, 1879, 
and a kabulayat has been taken in 
of the gran 
Rules, 1921, the order making the grant/and 
the kab can be modified or i 
under s. 211 of the Code. 
Stata or BOMBAY V. 


— R. 92—Bombay 
Bom. V of 1879), Secs. 48(2), Os 


T E 


under s. 66 to levy 


«protected and that declaration was 
Fein a: On November 28, 
ið filed a to 
ere 


106A 
LAND REVENUE RULES, R. 92—(Contd.) 


tion under r. 93 upon Collector not alter 
assessment under 3. 48(2)—~Whether 
of 


upon Government to aker 
tnamdar under r. 95, when arises. 
expression “unless otherwise directed 


by State Government” in r. 92 of the Land 


Revenue Rules, 1921, governs the words 
“altered under sub-section (#) of section 48” 
and not ‘Yn accordance rules 81 to 87’. 
Fe e pomer or te Colieotor bo alee 
the amessment is made subject to the direction 


The words “ t as otherwise directed b 
State Government’? in r. 80 of the 


under 
r. 80 in proper cases can direct the Collector 
to’ continue to assess land on the basis of 
agroultaral assessment, although the use of 
the land has been changed. 


under s. 48(3) of the Bombay Land Revenue 
Code, 1870, to the rules laid down, 


pay non-agricultural and before 
T. 95 can come into operation, must be 
a Habiitty which can be enforced under that 


e 
T. P. KAPADA 0. BOMBAY STATE. 
56 Bom. L.R.143. 


R. 98. 
The right of the inamdar o arises under 
r. 95 of the Land Revenue R 1921, pro- 
vided there is a liability upon the to 


56 Bom.L.R.143, 


LANDLORD AND TENANT—Determina- 
tion of , Sut for. 
The p - rd filed a suit agatnst his 


z~ver possession of the land from 1 


G3NERAL* INDEX. ° 


‘(XXL of 1983), 8. 3. See 


1809 
LANDLORD AND TENANT—(Conid.) 
dant. The defendant contended thit the 


suit which was fifed before 


that the decree which was passed in his 
favour gave effect to this right, and 

that, therefore, the right of the plaintiff and 
the legal p 


Bombay Tenancy and Agricultural ds Act, 
1948, and the plaintiff was entitled to execute 
the decree. 


Parrnvmas.Hazt © 56 Bomi,R.1076.. 


————Reoovery of local fund cess from 
tenant. See Bommay TENANCY AND ÅGRI- 
COLTURAL LANDS ACT, 1948, 8. 11. 

g 56 Bom. L.R. 1054., 


LARCENY ACT, 1916 (6 &7 Vie., c. 60), 
8. 32. See Prat Cope, S. 420. 
56 BonL L.R 188. 


LEASE, indenture of—Clause in lease to be 
construed by High Court on Originating 
Summons. 


Under a clause in an indenture of lease, 
executed in 1927, the lessees had undertaken 
the cbligation to give a complimentary pass 
to the lessor in show at the lessor’s cinema 
theatre. In 1950 b 


ture of lease 
construed by the High Court by means of an 
originat"ng summons and the question that 
arose fo- construction was whether the lessor 
was entitled to use the comp pass 
issued tc him by the lessees free from the 
liability to pay entertainment duty. The 
Chamber Judge heid that he had no jurisdiction 
to mainta‘n summons by reason 
of tho provisions o T. 241 of the Rules of the 
High urt of Bombay, 1950 :— 

eld, thet r. 241 covered this case where the 
lessor and the lessees were disputing their 
mutual rights and the question of that right 
could be de-ermined effectively and finally by 
the Court c the re ee 
of the lease end deci what the rights of the 


were. 
Karna THEATRES V. GORDHANDAS. 
56 Bom.L.R.(O.G.J.) 1080. 


LEGAL PRACTITIONERS (FEES) ACT 
Bar Councius 

Acor, 8. 10. 
\ 56 Bom.L.R.838, 

on appeal, 56 Bom.L.R:(8.C.) 1220. 


: / l 
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LEGISLATIVE FIELD, trespass upon, what ] LETTERS PATENT, OL. 16—{Comd.) 
constitutes. 


In cases where the question is the Letters Patent it would also exercise the 
of one Legislature the powers of an appellate jurisdiction which from time to time 
tlio proper ap is to consider the pith | would be conferred on it. by’ subsequent 
and 


If a Legislature ts legislating on a topic with Nationa 8. & T. Co. v. J. CHADWICK. _ 
regard to which it has competence, a mere 56 Bom.L.R.(S.G.) 21, 


incidental 
rae lpg aor cniin PEA TE ————L, 44. 


The purpose and intent of ol. 44 of the 
maks the la Y paned: by the DEUT La Letters Patent was to declare that in addition ' 


3 709. | to the conferred by cL 16 of the 
SHANTILAL v. B’aay State. 56 Bom.L.R. Juraran Bora gies me 


LATION PASE | Se weal e confera o's yor 
A sion or a hards ip cme by the ele NATIONAT: S. & T. co: 2: Foe LR B.C.) an 
bf pone an. Deon LICENCE to commit off Provision 
a ocee |e eke pees eae ee 
Menno Bri 6 om.1-R.(0.C.5,) 1038. | 4 Proven Tush PP aommie the 
LEGISLATURE, of State— aar en which punishment has been 


Usur. v. Stata oF B’BAY. 


If the State Legislature is competent to 56 Bom.LR. (8.C.)1179 
confer upon the local authority the to : E 
tax, its o0 ot be affected beea . on appeal from 53 Bom.L.R. 736. 

power that been conf is an | —______¥trworniorry Liamare. See - 

unlimited power. The fact that no Hmitation | opry (SurrLY) AoT, 1948, 8. 57. 
has been imposed may lead to the legislation : 56 Bom.L.R.9 
being on some other ; but it - 
cannot: be challenged on ground of | LIEN of attorney. Ses ATTORNEY, : 
competence. 56 Bom.L.R.(O.GJ.) 11 


56 Bom.L.R.(O.0.J.) 1035. | LIFE ESTATE in lish law. See 


Law. 56 Bom.L.R.(8.C.) 447. 
—____—Delegation of functions by, of ü 
amownis to abdication by i, LIMITATION, Law of—How to be const 
. A delegation of functions is bad only The law of limitation is always a law 


if it amounts to an abdication by the Legisla- | and it would be a mistake to look for 
ture. If the Legislature, instead of legislating 
permits on 


or a particular on 

rity, then it might be said that the Legislature 
has abdicated own functions. 

HIRABHAI 0. STATE OF B'BAY. - 

! 56 Bom.L.B.(0.C.J.) 1035. 





LIMITATION AQT (LX of 1908) 8. 5. 
words “sufficient cause” in $. 5 of the 
56 Bom.L.R. (0.0.J.)955. | Indian Limitation Act, 1908, and 4. 15 of the 


FaxLkHusskin.v. YUSUFALLY. 


CL. 15. Pa of Wages Act, 1986,' should receive 
Reference in ol. 15 of the Letters Patent | ® construction so as to sub- 
to a. 108 of the Government of India Act, 1915, | tential justice when no r inaction 
should be read as a reference to s. 223 of the nor want of bona fides le to the 
“Government of India Act, 1985, and to art. 225° Therefore, it is not that 
of the Constitution of India. party should not be of negligence or 
56 Bom.L-R(8.G.) 21, | ould not be of ] should 

- | also not be of not any action, 

— oL. 16. ‘ ; and when a perty does not &hoose. tq, bestir 
The purpose and intent of cl. 44 of the | himself because he is ignorant of his he 


to the jurisdiction conferred by el. 16 of the Srrakaie 0, NAGRASHNA. 56 Bom.L.R.930, 


1054 fF. 


LIMITATION ACT, 8. 10—Ctoil Procedwre 
Code (Act V of 1908), Sec. 47—Mahant of 


oj. 

wae 18, 1887, the then Mahant of 
a gave a piece of land belonging to 
the Math to P ona 


lease on a rental 

ee oe aaa and 
at 25 annum for years. 
1897, P sold a portion of the to B, 


In 
and in 1905, another on of it was sold at 
on of a decres against P 
et himn te ae In 
gift of the le piece of land 
erecting a sohool 


sult was under s. 47 of the Civil Pro- 
cedure Code and the of the 
decree 


‘ g Ż L INDEt:: n r 


81} 
LIMITATION ACT, 8. 10—~ Contd.) `. 


will not be’ precluded reason of the fact 
that the property was to knowledge a trust 
property, from rel on the provisions of the 
statute which time within which the 
suit must be b: 


The expression “valuable consideration” in 
s. 10 has a well known connotation in law. 
It is not nynus with “ad consi- 
deration.” It may be that judged by the 
standard ae Hna tis ss alr el is 
small, pro not illusory regard 
to tho state of affairs prevailing Nig 3 time 
when the transaction took place. 


GURUSHIDDHASWAMI 0. MAHARASHTRA JAIN 
Sanna. - 56 Bom.L.R.(8.C.) 783. 
———-S. 12. 


The element of notice is only an essential 

ofthe first part of al. (b) of the proviso 
to s, 18 of the Land on Act, 1804, 
because the od of limitation runs from the 
receipt of notice. As far as the second 
part ofthe olause ie conicerned, limitation runa 

m the date of the award and the date of 
tho award has n whatever to do with the 
notice which the Co r has to give under 
s. 123) of the Act, ; 

The award that the Collector mekes under 
s. 11 of the Land Acquisition Act, 1894, is 
not the same as an offer understood under the 
Indian Contract Act, 1872, and it would be a 
mistake to apply to this award the incidents 
which may be applicable to an offer under the 
Indian Contract Act. All that the authorities 
have laid down is that the award made by 
the Collector amounts to an offer and is not 
binding the claimant. Therefore, when 
the provided for the filing of the 
award under s. 12 of the Land acquisition 
Act, the Legislature may well have intended 
that the filing: of that award in the 
should operate_as an offer to 
the claimant which it was to him to 
accept or reject, and therefore it is not in any 
way anomalous if for the purpose of limitation 


the -should have provided that 
limitation should to run from the date of 
the award, ve of the question whether 


the claimant had received the notice or not. 
JEHANGIR WADI v. GAIKWAD. . 
5 56 Bom.1.R.478. 


\ 
————Bombay High Court Appellate Side 
Rules, 1950, r. 187—Applcation for leave to 
appeal to Supreme Court—Whether ‘ 
entitled to ee fps a 
copy or purposes of Ksnitaticn—- 
ppl whtr eld to elude porto for ` 
obtaining of decree notwith 
monte by High Court di puch atonenest 
or leave to appeal 


for leave for appeal to the 
the applicant is not entitled, 
ee ee Limitation Act, 1009, 
toget may time apended obtaining a co 
of the: judgment ofed in computing. thé 
period of limitation. ay 
An applicant who applies for leave to appeal 
to Supre Court is entitled, under s. 12(8) 
of the Indian Limitation Act, 1908, to exclude 
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LIMITATION ACT, 8. 12—Cöntd.) 


the decree, even though r. 187 of the Bombay 
High Court Appellate Side Rules, 1950, does 
not require that the application for leave to 


appeal to. the Court ‘should be 
bya of the decree. 
Duarwak BANK 0. VASUDEORAO. 
Bom.L..R.907. 


Seo. TEO T s swii barred by 
tion art, 116—. relying on tnfruo- 
tuous ‘or saving himiia- 


proceedings. 
Section 14 of the Indian Limitation Act, 
1908, is not applicable to arbitration pro- 


The expressions ‘‘a Court of first instance 


cluded not under s. 14 of the Indian Limitation 
but under s. 87(5) of the Arbitration 
1940, and in order to exclude time taken 

proceedings under s. 87(5) 
an order of the Court 


BRR RE 
z 
| 
f 
f 


l 
i 
f 
i 
pi 


cpg 
3 
, 
E 


the period that 
The s out of time under 
art. 118 of the Indian Limttation Act, 1908, but 
for the CTE ee ee oom be wet 

h Limitation Act, 1908, he relied 
w 


BE 


the Indian Limitation Act, 

that in view of s. 37(5) of the Arbitration 
Act, 1940, the plaintiff was not entitled to ex- 
clude any time taken up in arbitration prooced- 


PuRsHOTTAMDAS V. IMPLEX (NDIA) LD. 
56 Bom.L.R.214, 
faith’? as contemplated by 

190 
faith as contemplated 
Bombay General 

the Bombay General Clauses 
Act emphasises ‘‘honesty’’ ores the 


— Good 


the presentation of the earlier 
GOVDD v. BADASHIV. 56 


— See Paymant or Waars Act, 1986, 
8. 15. 56 Bom.L.R.930. 


97. 


————ART. 31. 

Article 81 of the Indfan Limitation Act, 
1908, applies to all cases of claims for non- 
delivery of goods irrespective of the question 

8 


PERTY Act, 8. 76. 
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[vow Lyi. 
LIMITATION ACT, ART. 31—({Cohid.) 
whether the suit is laid in contract or tort. 
Mantas ALI D. UMON oF INDIA. 

56 Bom L.R(0.A.J.) 150. . 


Ses Thamarep or Pro- 
56 Bom.L.R.462. 


ART. 36. 


———ART.. 115. s 
e a yr E T 
art. 115 of the Indian Limitation Aot, 1908, 
bat for the of saving limttation under 
a 14 of dian Limitation Act, 1008, 

he relied, upon certain arbitration p 
which were abortive :— i 
‘Held, that tho time taken before the 
arbitrator could not be exc under s. 14, 
of the Indian Limitation Act, and 
that in view of s 87(5) of the Arbitration 
Act, 1940, the plaintiff was not entitled to 
exclude any time taken up in arbitration 


roceedings. 
DimsnoTraMDAs v. apex (ÍNDIA) LTD. 
56 Bom.L.R.214. 


—__—_—-ART. 116. Ses Taansrmn oF Pro- 
PERTY Aor, 8. 76. 56 Bom.L.R.462. 
ART. 120. 
preety Act, 8. 76. 
ART. 132. 
A mortgage deed dated October 12, 1 





Held, that the terms of the oo were 
not adversely affected or restricted by » 68(1) 
(d) of the Transfer of Property that 






ART. 134B. Ses 
8. 10. 56 Bom.L.R.(8.C.) 783. 
ART. 158. 

The ndents, who were brokers and 
members of the Bombay Native and Stock 
Brokers’ Association, made a upon the 
petitioner in respect of certain share 
which were effected on his The 
petitioner he fafled to pay, matter was 
referred to arb n at the of the 
veut of the The petitioner the 

of the arbitrators to go the matter 
on the ground that the was .votd, 
and, therefore, the to refer the 
dispute to arbitration was also void and not 
binding. 2 proceeded 


\ 


1954,.] t 


LIMITATION ACT, ART. 158—(Conid.) 


Fe 


an award but for a declaration 
the award was invalid under s. 38 of 
itration Act, 1040, and therefore the 
article which applied was not art. 158 
uary art. 181 of the Indian Limi- 


fine 
7 


Fi 
F 
È 


award under s. 


i 
| 
j 
i 
È 
| 


kE OER EEE 
ilini 
ie 
ccd 
g a a 
3 af 
THE 
t 


PE 
ji 
$ 
i 
; 
Ẹ 

j 

; 


i 
: 
D 
E 
R 


by a raising some contentions the 
aoe tho etent of whigh in ot to we the 
award either remitted or set aside, the provi- 
sions of art. 158 of the Indian Limitation Act, 
1908, apply to such an application. 

Hastmaan v. HEALAL. 56 Bom.1L.R.99. 


——ART. 179. See LiuTTATION Act, 8. 12. 
; 56 Bom.L.R.907. 


———ART. 181. See Luocranon Act, 
ART. 158. Bom.L.R.(O.G.J.) 89. 
ART. 182—Civil Procedure Code 


(Met V of 1908), O. XXT, r. 11—C 
decrees in suit 
mortgaged 


A. darkhast appHcation which is otherwise 
mada in: accofdance with law and the only 
infirmity in which is that the relief claimed by 
it is premature cannot be regarded as not one 
made in accordance with law. : . 


GENERAL INDEX. .° 
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LIMITATION ACT, ART. 182—(Consd.) 


A compromise decree in a mortgage suit 
provided that only after the mortgaged pro- 


perty as well as oertain other charged property 
were sold that the could execute 
the decree as a against the 


decree as a tbe mort- 
gagor until had the two other 
remedies provided by the decree itself, and, 


law of execution; 


then, must mean thet an lication in accord- 
ance with law must comply with the require- 
ments of O. XXI, r. 11, of the Code. But this 


not complied with may be of.a minor character 
and some others may be complied with after 
the presentation of the app D without 
doing harm or to the -of 
the app on iteelf. on the le 
ft cannot be disputed that the requirements of 
any other law as to execution must likewise 
be setisfied. Thus an lication for execu- 
tion which is barred by on cannot be 
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LIMITATION ACT, ART. 182(Consd.) 


` The decision about the character of an 

lication should not be made to depend upon 
the ultimate view that a Court may take as 
to the-right of the decree-holder to obtain the 


relief claimed in the Heation. 

tisk in ado this test wo be that 

on many matters for deciston in execu- 
tion proceedings in-that 


ge rip infon 

is not likely to be uniform it would obvi- 

ously be unfair and uitable to decide the 

of the app solely by reference 

the final decision- on the point raised in 
the application on thbe-merits. s 

Govinn v. Manan, 56 Bom.L.R.485. 


—+———_Ctoil Procedure Code oa F of 1908), 
O. XLVII, rr. &1)(2), issued on 


Zea applicaiton dimissi- Whether art. 1808) 


asking for review has been passed. Clause ( 
of the article is not intended to cover al 
proceedings taken by parties with a view to 
obtain a review of judgment. It is only 

such succeed and revi 


— 


f 


PSER 
i 
1 
3 
Ue 
a 
egete 
TERI 


! 


view. - Therefore, a case in which a notice of 
the review a is issued to the opponent 
ufder O. T. 42), of the Civil Procedure 


Code, 1908, but the appHecation is thereafter 
lication cannot have the 


Dekkhan> Agriculturists’ 
1879), So: $2, 29—Bombay A 
Relief Act (Bom. XXVIII of 1 47)— 


Court in 1948 an administrative order—Applica- 
‘tan of 1947 whether barred by imitation, 
A darkhast was filed by the decree-holder 


th July 18, 1941, in execution of a decree 
Jane 80, 1982, on turist 


gẹ 


ai 
; 
4 

, 
i 
78 


Ẹ 
a 
FE 
E 
H 
F 
FE 
For 


[preuv 
LIMITATION AQT, ART. 182--{Conid.)'.” 


held by the Court which struck off 
We detehact oh aeniea 1b, (oss. On July 
14, 1947, the decree-holder filed an application 
under - the - Bombay Agricultural Debtors 
Relief Act, 1947, in respect of the 
debt. On.the question whether applica- 
tion was barred by limitation, the decree-holder 
contended that the order passed by the execut- 
ing Court on December 15, 1943, was an admi- 
nistrative order and, therefore, it was open to 


in respect of the debt was not 

Two conditions are necessary before it could 
be said of a darkhast which is disposed of 
that the order made thereon is not a judicial 
but an administrative order. In the first 
plade there should be no default on the part 
of the decree-holder which has resulted In the 


KHOUSHALOHAND v. DADA. 56 Bom.L.R.57 7 


—___CHotl Procedure 
a a nica Cont es 


908), 

I of 1904), “See. 8(20)—Ex patte 
passed by A Court tn 1935 transferred to 
execution—Decres set by 


passed in 1936—Darkhast filed in 


decres of 1936 in 1039, 1941 and 1 
transferring decree of 1986 fo P 
Cowrt and applying for eseculion in 1947— 
Whether barred—Darkhast for 1989 
to 1943 in accordance with law under 
art. 18%5 made by Court t rring 
Codes but certificate 
0. XXI, r. 6, not to transferee Court— 


definitions contained in Limitation and 
Bombay General Clauses Act. 

An ez pario money decree was 
the defendant by the Ahmednagar Court on 






February 12, 1985, and it was transfi 
execution to the Poona Court with a 


execute the decree of February 14, 1086, by 


licati: resented 
the years 1999, 1941 ae De 


applica- 
tions of 1939 and 1941 came to no but in 
oe appileaton of 1943 the d made 
a payment towards the amount 
and the darkhast was A. final 
for execution of decree of 

ruary 12, 1935, was made by the ' 

in 1946. * Theo plaintiff made an Eg ee P 


e Aor, 8 TT. 


cae d ‘ . T o- SENERA TINDER, OS 


‘LIMITATION ACT, ART. 182—(Conid.) - | MAHAÑT. Sea-Marm 7 > Tuo 2 


amendment of the application for execution of 
1948 by additional words tending to show that 
the decree of February 12, 1985, was revived 
by the decree of November 26, 1986. This 


amendment was The plaintiff then 
obtained a te from the 
Court the decree of November 28, 


1898% to the Poona Court, and the decree was 
transferred on June 6, 1947. On June 16, 
1947, the recs gore for another amend- 
ment of darkhast of 1946 to the following 
effect: “This Court has received from the 
Court on June 6, 1047, the certi- 
floate of decree revived on November 26, 
1986.” This amendment was also 
The defendant contended that the application 
for execution of the decree of November 26, 
1936, was barred by lhnitation :— : 
Held, that as the first application for execu- 
tion of the decree of November 26, 1096, was 
made on June 16, 1947, the application was 
darkhasts 


the three conditions before 
an a lication: for ereoution can hl under 


to execute the decree ; and, 
Serer not opp ators for creci- 
tlon of the contemplated by art. 182(5), 
as were applications for the execution of 


an different decree. 
ples for transfer of 
Civil Procedure 


” as contemplated by s. 14(2) of 
the Indian Limitation Act, 1908, is not the 


phasises ‘Sho and ignores the factor of 
neg the Indian Limitation Act empha- 
sises not ’ but the fact that due care 


such is not tn force in that local area. 


CHAMPRAJBEAI D. STATE OF BOMBAY. 


e e * 56 Bom.L.R.1072. 


:. LOSS OF CONSIGNMENT. See RATLWAYE 
~ B6 Bom.L.R:(O:0.5.) 160. 


ceased : -vesting in his 
declared evases : PMOPEHY. 


Act, 
eg eee ap et eee ee 
evacuee 
E 
56 Bom.L.R. (8.C.) 6. 


MAINTENANOE—Application to India. 


MAINTENANCE of child. Ses CuummiL 
Procapuny Copa, 8. 488. a 
56 Bom.I,R. (¥.B.) 815. 


———of wife. See CRDONAL PROCHDURE 


Cong. S. 488. 56 Bon.L.R. (F.B.) 815 
MALICIOUS ATTACHMENT ' before 
judgment—Court’s order for provisional 
attachment of before 

served upon t by such 


mere 
‘ords cause of action for atackmen!— 
ere showing of one saat before 
judgment to party whose to be altach- 
ed cause of ta suit for 
—Tesis to be tn: case 
where abuse of process of Court —Physi- 
cal contact orn to constitute actual 
seizure within O. XXI, r. 48, of Code. 
Tn ee tone pr a an attach- 
ment before judgment plaintiff. has to 


obtained irregularly. As a general rule he 

must get the order set aside and-then proceed 

by wey of-a mdt tocstablish eee 
use of process of civil law. 
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MALICIOUS ATTAGHMENT—{(Conid.) 


ther the order of attachment was fully execut- 
ed but to ascertain whether the process of the 
Court was in fact applied. 

- Physical contact is not necessary to constl- 
tate actual seizure within the of 
O. XX], r. 48, of the Ctvil Procedure Code, 
1908.* Seizure of goods oan be symbolical and 
oan be implied from the facts and ciroumstances 
of the case. 

SADASHIV V. SHEDURAM. 
56 Bom.L.R.(O.C.J.) 984. 


MAREET VALUE, how to be ascertained. 
In a the market value the Court 
must have to the value of the p 
to the owher In its actual condition at the time 
when he is riated with all its 
advantages entlaltties ; but the value 
Be aavertalnad th the light of circum- 
re at the time of requisition and 
divorced. m Any ciroumstance which 
pats statutory restrictions upon the liberty 
of contract ‘or otherwise depreciates the value 
must be taken into consideration. 
DAWOODALI v. Smar BaT 
Bom.L.R.238. 


MATH—ANemation of math poverty By 
Mahant. See Crym, Procenunse Cops, S. 47 
56 Bom.LR. (8.G.) 783. 


MAXIM, Ignorance of law is no excuse— 


spits can 
” le of ignorance of law is to be 
app only to those cases where a takes 
no action to assert his right because he does not 
know his rights, end uld not be appled 
to cases where a party knowing his rights as- 
serts them but asserts them in a wrong tribunal 


or before a forum through a mistaken 
notion of what law is. 
Staram: v, Naanasnwa. 56 Bom.L.R.930. 


The term “surrender” in Hindu law is not 


acoclerates the reversion by 
limited interest in favour of the 


Bare hee tere teed ech cae 

rights therein have been anne Tie ieegitah 

pe -possession of a ager. Tho Boglah 

may have in- 

fluenced dockdne”of merges, though pronouncements 

in India, has really speaking no application to 
a Hindu widow’s estate. 


NaTVABLAL 0. DapusBHAt. 
56 Bom_L.R. (S.C.) 447. 


-———— of State—Whether authorises Court 
in Indtan Union to matters competently 
pame uy. Court in State. 

of a State does not authorise 


Courts ia Indian Union to reopen matters 
passed by a Court in the State 
pnd which vo become final before that State 


was merged. 
JAYAWTILAL v. KANTILAL. 56 Bom.L.R.1028, 


THE “BOMBAY -LAW KEPORTER. 


Mo LVI. 
MINOR—Contract by guardian for bengi of 
minor. 

Courts in India have, as a rule, in effect, 
confined the application of the Privy Counall 
in Mokori Bibe v. Dharmodas Ghoose 
to cases where a minor is 


i a fa) 
ed. ob ons and the other con- 
party seeks to enforce those obligations 


against the minor. 
IJAYAKUMAR 0. New ZEALAND Ins. Co. 
56 Bom.L.R. (Q.C.J.) 341. 


MISCONDUCT, advocate—Whether oon- 
duct of advocate en into agreement witb 
client to recover as professional fees 
ages in subject-matter of litigation amounts 
to pro rofessional misconduct. 
Y j fessional ueia 
to accept as ees or pro 
tion a specified share in the subject-mater of 
the litigation upon the sucessful of such 
on, the conduct-of the advocate in en- 
into agreement amounts to professional 


In re Gaupa, 56 Bom.L.R.838, 
on appeal, 56 Bom.L,R. (8.G.) 1220. 


—————_police- officer, erie inquiry 
into. See Pouro Acr, S. INe). 
56 Bom.L.R. (0.0.J.) 350. 


———rallway administration. 

In a sult for compensation for loss oceasion- 
ed tothe conaignor by non-deliver E aas 
ment sent under or 
where the railway a n has not 
led any evidence'to show how the consignment 
was dealt with ut the time jt was in 
possession or control of the railway adminis- 
tration, misconduct on the part of the railway 
administration could be inferred, and tt is hor 
incumbent on the consignor tò establish mis- 
out in the part of railway administran- 

on. 

MARTAB ALI vo. Union or INDIA. 
56 Bom.L.R. (O0.C.J.)150 


MISTAKE ot partos in eat andy ui 
to defendant not included in sale deod to 
mutual mistake of vendor and a Bus 
by purchaser of m 


vendor, for 
Dy t's righi to sue for 
deed not barred at time of written 
—Whether defendant’s of mutual 
sustainable—. es Act (I ie 1872 
Sec. p3, prov. OTe, alban to in 
whether con, eral 


viso 
Act (I er 1877), See. 31 
roperty Act (IV of 1888), S 


es ge eee eee 
sold to the defendant by a 
The suit land was, however, ee eluded 
sale deed because of a mutual mistake be- 
tween the defendant and his vendors. The 
defendant's vendors then sold the sutt land 
to 











er of 
64. 





right to sue for rectification of the sale 
under s. 81 of the Specific Relief Act, 1877, 







TESI 


MISTAKE Conid.) 


was not barred by limitation at the date of the 
written statement. On the question whether 
the defendant could be allowed to plead the 
mutual mistake in defence to the plaintiff's 

‘eat the plat sult on the eame ground 
to nD G] on same 
of mutual OL TELE TE Ould tere oe. 
tained a recttfication of the sale deed executed 
in his favour. 

The mistake referred to in proviso (1) to s. 
92 of the Indian Kvidence Act refers to both 
unilateral as well ada mutual mistake. 
SATERI SHODAPPA v. RUDRAPPA. 

56 Bom.L.R.394. 





-recttfication of. See INOOMEÆ-TAX 
Act, S. 85. 56 Bom.L.R.(O.C.J.) 714. 


MOTOR VEHICLES ACT (IF of 1939), S. 96 
—Civi Procedure Code (Act V of 1908), See. 151— 
Notice under s. 96(2) o otor Vehicles Act 


to inswrance company of ëng of suit for damages 

inst defendant intured with company against 
tł ird rish—Insurance company dyin 
to Court to defend suit in name of def as 
defendant outside India and not to defend 
suit—Whether insurance d be so 


allowed to defend swit—Pu and object of 
notices under 8. 96(2) of M. V. Act—Inkerent 
powers of Court not to be exercised contrary to 
statute. 


ST at fa ce 
nee o to the defendant and the 
P filed a sutt in the High Court against 
the defendant for damages in respect of in- 
juries sarerea vy Biot A notice in pursuance 
of s. 96(2) of Motor Vehicles Ket, 1989, 
was issued to the insurance company with 
which the defendant was insured against third 

risk. The insurance company applied 
to the Court to be allowed to defend the suit in 
thé name of the defendant as it found that the 
defendant had left India and was not likely 
to defend the action :— 

Held, that in the interests of justice the in- 
surance company should be allowed under the 
pg rad Sheba ose eS 
the Civil Procedure Code, 1008, to defend the 
action in the name of the defendant although 
tbe insurance company was not entitled to 
defend it in its own name and in its own right 
under s 98(2) of the Motor Vehicles Act, 
1089. 

The object of providing for a notice to the 
insurance company under s. 96(2) of the Motor 
Vehicles Act, 1989, is really two fold. One 
is to enable it to defend the action in its own 
right and in its own name if ft is the 
claim on any of the grounds mentioned in 
s. 96(8) ofthe Act. But the other purpose and 
object of the notice is to give intimation 
to the insurance compeny that an action has 
heen started against the defendant so as to 
enable the insurance company to see that that 
action is properly defended and that the decree 
does not go against the defendant by default or 
that a decres is not passed collusively against 
the’ defendant. - 

A Court should never avall itself of its in- 
herent powers under s. 151 of the Civil Pro- 
cedure Code, 1908, in order to do something 
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which is contrary to what a statute lays down. 
Section 151 does not exist tn the Code in order 
to arm the Court with doing something contrary 
to the policy of the Legislature ; but the very 
object of s. 151 is to empower the Court to deal 
with those various situations which arise from 
time to time which could not possibly have been 
onenn na got and could not 
have been with the Legislature. 
Royat Des, Co. D. ABDUL MAHOMED, 

56 Bom.L.R. (O.G.J.) 1016. 


offering to defendant without pre- 
to thetr and contentions in res 
of breaches of committed by insured—In- 
sured refusing to and defend 
suti— insurer to Court to dafend 


Ap 
swit in name of insured—Whether Court has 
ion to allow insurer to defend swit in 
name of insured—Inkerent furisdiction of 


t is to be cnforocd against ere 
s. 96(1) of the Motor Vehicles Act, 
1980, he should have the right to defend the 
suit before Judgment, not by being a party, 
which he cannot be on any of 
96$) of the Act, but 
or in the name of the 
he would have to de- 
fend the suit through the defendant, and there- 
fore he must in the first instance offer to the in- 


Court. 
Ifa 
insurer 


the defendant to 
recover a certain amount, by the plaintiff, 
whose daughter was knocked down the de- 
fendant’s motor car and who ultimately died as 
a result of the accident. The 
under s. 96(2) of the Motof V. 
was served the insurance company with 


which the defendant was insured third 
party risk. The defendant off to defend 
the suit but the insurance 00: 

that under the terms of the po as between 


to pay the amount of any decres that might be 
passed in the suit and offered to give 
an to the defi t without pre- 

to and contentions in respect 


Saale 

such an indemnity and to defend the 

lied to the Court for 
allowed to detona 


Held, that the conduct of the defendant was 
unreasonable, because he could not avail 
himself of the on that the action could. 
be defended through him to get rid of his possible 

to the insurance company for breaches 
of terms of the policy, and 
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. that, therefore, this was a fit case In which 
the Court should allow the insurances oo 
to.enter an œ and to defend the 
in the name of the defendant. 

Viw“aBal v. GEN. Asec, Soc. 

i ase 56 Bom.L.R.(O.G.J.) 1013. 


MUNICIPAL ACT (BGROUGHS) (Bom. 
XVIL of 1925), 8. 11. MUNICIPAL Act 
(Borgoucms), 1925, 8. 123. 56 Bon L.R. 1107. 


———S8. 12—Ctoil Procedure Code (Act V 
1908), O. ILI, r. (2)—Candidate at Munici 
ader iA by 


A aTe 
Court af aecoptanee of and Couri 


from suit as 


plener fe daie af fling of mown papers 


i eee 
Patty of kis eg ee 


qualified to stand for election. 
One L, who was o 
borough'Munictpality suit, ap 
M on January 18, 1 
him as its lawyer. The M 
a resolution on the same day accepting his 
resignation as its lawyer, aad on Tannary TT, 
1954, it intimated to the: Court, in the 
sutt was pending, that tt had relieved L as its 
lawyer from January 18, 1954. In the mean- 
time L stood as a candidate at the election for 
council to the Municipality and he filed his 
nomination on January 19, 1954. On Febru- 
ary 19, 1054, L was duly elected as a councillor. 
L's election was ufider s. 12 of the 
Bombay Municipal Boroughs Act, 1925, on the 
ground that at the date of the sorutiny (i.e. 
anuary 20, 1954), he was in the employment 
r cides oe a 
the Munici s pleader on 
to withdraw 


1954, when the Court allowed L 


from the satt :— 

Hed, that L’s “ployment terminated on 
January 18; 1054, “w ee was 
accepted by the Municipality 


Oe cient nae cm rine AE 
qualification could be taken into consideration 
at the date of the nomination or at the date of 


a District Municipal 
Aci 2a (Bom TT 1991), Secs. 59(1),74—Govern- 
of India Act [25 & 38 Geo. F., Cs ABT GON- 
T II, Entry 60—Constitution of India, 
art. 14—Whether by 
ing of mord “modali in t 80) of i—Moan- 


in s. 60(1 926— 
Waker 5: eee Ay 0 fat of 11 Ete 


of Governor tn ord “‘entertainmenias’’ 
in entry 50 of List IT oe of India Act, 
1985, ts of—Tas levied on entertainments 
by person: giving show—Tax 
involving tazation on same subject mal- 


to pay—Cantonments Act (II of 1924); Set. 


THE BOMBAY: LAW’ REPORTER, 
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MUNICIPAL ACT (BOROUGHS), 8. 60 
=n 


6 Entericinmenis Duty Act (Bom. I 
of 1923). 


A M governed by the Bombay 
Municipal Boroughs Act, 1925, tiaa the pomer 
to enhance a tax which it has alread 
provided only it follows the en N laid 
down in 8. 60 of the Act. 
The rae ’ in s. 601) of the Bombay 
puta oroughs Act, 1925, means not 
to alter the tax which has been 
tex 


Section 50(1)(at) of the Bombay District 
Municipal Act, 1901, was not slira vires of the 
Governor in Council, because it involved a 
delegation of tive power to the Governor 
in Council, Le, executive of the Province. 

In entry 50 of List II in the Seventh Sche- 
dule to the Government of India Act, 1935, the 
word “entertainments” was used in the sense 
of a show, an exhibition, performance and so 


on 

The Provincial Legislature or the M 
lity could levy a tax on such a show, į- 
tion or performance under the words “tax on 
entertainments” in entry 50 of List II in the 
Seventh Schedule to the Government of India 
Act, 1985, and makes the tax payable by the 
person who vo the show. 

Under the Constitution of India a tax is not 
illegal on the ground that it involves double 
taxation in respect of ihe samo subject matter, 
e.g. Where taxes are levied twice upon the 
same thing, once for the benefit of the Provin- 
cial Government and in the second instance for 
the benefit of Local Self Government bodies, 
for le, the District Local Board or the 


So far as taxation is concerned, classifica- 
tion is always permisatble under the Constitu- 
tion. Not only does the Constitution permit 
texation being related to the capacity to pay, 
but it is always desirable that tt should be so 
related. 


ComwTronMaNtT Boarp, Poona o. WESTERN 
Inpia THREATENS. 56 Bom.L.R.45. 


———8. 73. See MumaraL Act, (BoRov- 


aus), S. 60. 56 Bom.L.R.45, 
————8. 103. See Municrrat Act (Bonov- 
aus), S. 60. 56 Bom.L.R.45. 





MUNICIPAL AOT ee eee 
ILI of 1888), S. 68 MUNICIPAL A 
(ConroratToNn), $S. 460 So, 

56 Bom.L.R.26 


— S8. 146—Landlord leas ap ered 
land for oro yest Tenant 
on land— owner primary Hable to Poy 
BTODH tax on rateable value o Phe 
Whether expression ‘lan s. 
165, 156 includes structures t up o tand. 
When a land is let and 


fall within the of veri 
bay Munlipal Corporation Acts tate a 
where the ord is made primarily lidble 

e 


under s. 146(2) of the the proper rateabl 
unit is the, ) nat ie building 
n. cay 


= 


9b) j : 


MUNICIPAL ` ‘ACT ` (CORPORATION), 
S. 146—Condd.) 


" Where`the owner of a land had leased it to 
a tenant fora period of one year and the tenant 
had put up a structure upon the land, held, 
that the owner of the land was p liable 
to pay pio tax on the basis of the rateable 

ue of land together with the structure 
constricted thereon under the Bombay Muniei- 
pal Corporation Act, 1888. 

When es. Mes 155 and 156 of the Bombay 


ie rould tion Aot refer to “land”, 
a pat any structure put up on the 
Hac v. Mun. Courn., B’pay. 

56 Bom.L.R.1132. 


————-8. 147. See Munioreat Act (Conro- 
BATION), 1888, S. 146. 56 Bom 1132. 


————8, 154(1). See MUNICIPAL Act (Cor- 
PORATION), 1888, 8. 146. 
, 56 Bom.L.R.1132. 


———§.. 155. See Monicrpan Act (con 
PORATION), 1888, S. 146. 56 BonLL.R.1132. 


————_-8. 156. See MUNMIAPAL ACT (coe 
PORATION), 1888, S. 146. 56 Bom.L.R. 


: India, art. 
14, Seventh Schedule, List LI, entry 5— 
Commissioner under $. 169 of Act charging land- 
plac on Ararine Drine, Bombi, Jof Oaet 3 

ed to his buildin arse hcl 


ther pe pompen of State Legislature ected 
conferred upon local 
pomer—Section P60 whether 


lative function by Legislature to 
mittee or Commizsioner— 


legislation or whether ground 
or holding or exercise of pwer bad— 
‘axing satule, containing a of language 
or conferring upon taxing rity two es 


of taeation, how to be 
Section 169 of the Bombay Munici 
poration Act, 1888, which empowers 
misioner to for water supplied by 
Ean El, is d. 
a the State Legislature is competent to con- 
cay hee .the local authority. the power to 
a competency cannot be. affected be- 
cause the power that has been conferred is an 
unlimited power. The fact that no Iimitation 
has been imposed may lead. to the legisla- 
. Won being challenged on some other.ground ; 
but it gannot be -Haiged on thie ground. 
of co 
It is not that a oertain provision 
of Jaw should apply. at the same time to all 
members of a class. If a class is indicated as 
the object of legislation or the object of social 
e reform, it iq open to the Legislature'br to ihe 
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B. 169—(Contd.) 


‘ itself, which is its own function, 


132. |. 
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, 


authority . whom the power is oon- 
faired’ te achieve the object Or TA cary out the 
social reform in stages or 


it is reasonably clear that ultimately the 
whole class will come within the purview of the 


Se ae en 
point of time only certain members of the class 


legis- 
lation by some other authority, or, if the Legis- 
lature, without laying down the pollsy, per- 

activity 


mits the out of a 

or a on by some other au- 
, then it be sald that the Legisla- 

ture abdica its own functions. 


A hardship caused by a partloular piece of 
i gms A 


or that 


statute 

of lan- 
iguity must 

resolved in favour of the person to be 
taxed rather than the authority. But 
when a legislation confers upon 
the taxing authority two modes of taxation, 
and the chooses a mode whch makes 
1t poeaibie to a larger amount, it cannot 

be urged that the second mode is unlawful 
because the first mode is more beneficial to the 
citizen. 
HIRABHAI D. STATE oF B'say. 

56 Bom.L.R.(O.C.J.) 1035. 

——_3 


. 460, Hi, 68 B, 517 (1)(b); By- 
lams 13, 39 wnder s. 4614—Indian 
; | Contract Act UX of 1872), ee 73—Fatlure 

er to ticket or travelling n 
oklote ofa pal undertaking —Municipatiiy 


collecting passing 
receipt ree ee eee oo 
failure to purchase Haka Pammer hehe 

to amount 
N ae et aaa ees 


Sates dic tate E 


“To petitioner boarded a tram-cur belonging 
to the Undertaking of the Bombay ‘Al 
pality and got down without purchasing a 


Sones He was called upon by Sera 
r to pa epee nes 
the fina wad obtained a reot tert tions 


Te Sunervieor Tn a suit by the petitioner to 
recover this amount.as having been paid under 
coercion, he contended that the Municipality 
had no-power to compound the offdnce 
was a non-compoundable offence:— .~- 
. Held, that the offence committed by. the 
under s. 460 H(é) of the Bombay 
unictpal Corporation Act.by failing to pur- 
chase the was a non-compoundable 
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8. 460—(Contd) 
offence and the Traffic had no power 
to compound _the offence; 

that as the had paid the amount 
in.order to avold a, prosecution, he was entitled 


coordon as contemplated under a. T2 of the 
as contemplated under s. 72 of the 
Indian Contract Act, 1913. 
Tricampss vo. B’say MUNICIPALITY. 

56 Bom.L.R.264. 


x8. 507. Ses Conrzurt or COURTS 
Act, 1926, S. 2. 56 Bom.L.R.824. 


——8. 517. Soe Municrean, Aor, (Cor- 
PORATION); 8.460 H (4). 586 Bom.L.R.264. 


MUNIOIPAL ACT (DISTRICT) (Bom: UI 
of 1901), 8. 59. 

Section 59({1}at) of the Bombay District 
Municipal Act, 1901, was not tlra vires of the 
Governor m comel i because it alva a 

delegation o power to Govermor 
in Council ts Cease E of the Province. 
CANTONMENT BD., Poona’ ov. WESTERN INDIA 


THEATRES. 56 Bom.L.R.115. 
a Bias N 59—General or order made 
Municipality 

fom, pong ocirot ana coleding taz 

The ja ran or pehs ers which the State 


Government may make under s. 59 of the 
Bombey District Boia Act, 1901, must 


relate to the Municipalities to 
impose tax ; and special orders 
do not relate to ths ae of the Munici- 

to collect Sree whiali has besti validiy 


The power of the 
to collect a tax arises from the fact o FE 
having been lawfully levied, and s. 59 of the 
Act does not confer the power upon the State 
to limit or ne the powor of the Miminipality 
to collect a tax duly and validly levied. 
fore, if tax has already been validly imposed 


ee aM and the person whom 
tax Is has become le to pay 
the tax, the State Government cannot under a 
special or general order issued under s. 59 


of the ‘Act prevent the Municipality from 
collecting that tax. 
VisaPuR Mon. o. BOMBAY STATE. 

56 Bom.L.R.131. 


———8. 174. See Momtoran Acr (DE- 
Taicr), 1901, 8. 50. 56 Bom.L.R.131. 


NATURAL JUSTICE —Principles of. 
No judicial tribunal should pass an order 
affecting a poron without giving ee 
and without that persan an op- 
to be heard. This Daoine ia" $0 
Hesply embedded tn Jurisprudence thet it has 
come to be looked upon as a rule of natural 
justices. Unless a statute directs a tribunal to 
act contrary to the rules of natural fustloc 
or permits a tribunal to act contrary to the 
rules of natural it must always be as- 
sumed that when a judicial tribunal is set up 
ee the Legislature intends and 
tribunal to act in conformity with 

consistently with the rules of natural 

Daanvu.v. Las. APP. Tare. 56 Bom.L.R.138. 


THE BOMBAY LAW REPORTER. 


bbr. ve 
NATURALIZATION ACT (PII of 1996). "of 1998). 


Repeal of, President. 
Act, 8. 2 (a)(Z). 56 Bom.L-R (0.(.J.).882. 


NEGOTIABLE INSTRUMENT—Bffect of 
dishonour on presentation. 

When it is said that a payment by negotiable 
instrument is a conditional 


original 
Comm. I. T. v. OGALE GLABS Worxs, 
56 Bon.L.R.(8.G.) 1196, 
on appeal from 54 Bon L.R.216. 


NOMINATION PAPER—Retw: 


Diarulfication af candidata for flare 10 pay 
taz kime. 


The Oficer must look at the 
nomination from the point of view of 
what the on is at that and the first 


question he must ask himself is, has there been 
a failure on the part of the candidate to pay any 
tdx ? If there is a fallure, then a further 

on will arise. If there is no failure, no 


Failure to pay must be a failure for 
three months and those three months must 
have expired at the date of on. 










not be 
Ramcuanp v. Dist. Dy. Corr., BARAMATI 
56 Bom.L.R.940. 


NOTICE OF MOTION—Practice. 

It is not n for a defendant in a 
summary sult to o leave to defend for the 
purpose of out a notice of motion for 
recording a la compromises. 

JAGANNATH 0. RUPOHAND. 
56 Bom.L.R. (0.C.J.)916. 


———of suit. Ses CIV Procepoumsz Conr, 
S. 80. 56 Bom.L.R. (O.C_J.)532, 


has been terminated by notice to quit 
by the Government, but who continues 
epp of those premises, cannot be des- 
as a person ‘in unauthorised on” 
within the meaning of s. 8(1)(b) of the Govern- 
ment Premiso (Eviction) Act, 1950. 
fore, a further notice given to such a person by, 
Government under s. 8 of the Act to va 
the premises would be an invalid notice. 
K Verwa v. UNION or INDIA. 
56 Bom.L.R. (0.0. J.)30 


NOTIFICATION, kA of. 
The Bombay ‘Tenancy Sna ee 
Lands Act, 1948, by ita a€ 6(1) fixed 


By a nbtifeattqn 
issued under s. 6(8) the Government of Bon 
bay fixed the rate at one-sixth of the 
raised: Then by a second notification, ° 


JORAWARKHANZJI 0. B’BaY STATE. 
56 Bom.L.R.662. 


———isste of, by Government, under 
a. 6%) of the Bombay T 
cultural Lands Act, 1048, is not beyond the 
scope and ambit of the section. Ses Bowsay 
TawanNcy AND AGRICULTURAL LANDS ACT, 
1948, S. 6(2). 56 Bom.L.R.321. 


OBITER DICTA, what are. 

A ee rem or opinion 
on e point which is not for de- 
cision of a case. This on draws & 
clear distinction between: a point which. is 
necessary for the determination of a case and 
à polat which la not nieoesary te tha dotar- 


The question which. was for the 
determination of the case would be the ratio 
decidendi : the opinion of the tribunal on the 
on which was, not necessary to decide 
the case would be only an obiier dictum. 


MORANDAS D HAN, 
56 Bom.L.R.(0.G.J.) 1156. 


omot DUTY, Imposing of; by Munici- 
ME generi Of apectal orders whioh the Stato: 


Government make undér s. 50 of the 
Bombay District M -Act, 1901, must 
relate to the of the M 

to impose tax ; general and orders 


do not relate to the power of the Munici- 
Hes to collect a tax which has been validly 


to. collect a tax arises from the fact o a 
having been lawfully levied, and s. 59 of the 
Act does not confer the power upon the State 


to.limit or contro] the power eer tea 
to co a tax duly and validly levied. 


‘enancy and Agri-. |. 





1821 


Visarur MUN. v. B’BAY STATA. 
56 Bom_L.R.131. 


OFFENES AGAINST THE PERSON 
ACT, 1881, (24 & 25 Vic, c. 100), B. 55. See 
Pznat Cong, S. 861. 56 BonLL.R.258. 


ORDINANCE I OF 1950. Ses SHOLAPUR 
SPONG AND Weaving Company (Enae, 
GENCY Provisions) ORDNANCE I oF 1950. 
DWARKADAS 0. SHOLAPUR MILLS, : 
56 Bom.L.R. (8.C.)681. 


PAKISTAN, air consignment. from, loss of. 
Ses CARRIAGE: BY Aim Act, lar Sca, R. 18: 
56 Bom.L.R,944, 


PARLIAMENT is competent to legislate 
' with regard to-s: 3(5) of the Press (Ob ona- 
ble Matters) Act, 1051. 56 Bom.L.R.709, 


——_———¥hether can control rents. 
The nature of this power which is conferred 
anes Parliament, a power additional to 
power that was enjoyed by the Central 
‘Government under the Government of India 
' Act, 1985, is that Parliament should not only 
| regulate house accommodation in the sense 
i of acquiring, requisitioning or allocating houses 
iù cantonment areas, but may also control 
‘rents, The control of rents which Parlia- 
ment .could.deal'is not control of rents which 
had no relati with the house accommoda- 
tion which had to be regulated for the purposes 
of acoommodation. It was not the fetentian 
to confer upon Parliament the power to control 
rents between private landlords and tenants ; 
that was left to the State 
' under entry 18, List II, of the Seventh Schedule 
‘to the Constitution. It was only when rents 
had to be controlled as something additional 
‘to the regulation of house acommodation in 
the cantonment area that the power of Parlia- 
ment arose to deal with that subject. 
' DARUKHANAWALLA 0. KHEMCHAND. 
56 Bom.L.R.105. 


—— Object of -amending Art, 814—Consti- 
tution. 
The whole object: of Parilament when it 
‘amended the-Constitution of India (by incor- 
porating art. 31A) was to to the expression 
‘estate’ the widest . Padlament was 
not concerned with the niceties of tenures or 
the question whether land was held onc 
person from a superior holder. The 
with which the Parlament was 


brought within the ambit of the Constitution,. 


there is no- point.in fine distinctions 
between one tenure and an and one estate 
and another. , 


CHAMPRAJBHAI V. STATE OF B'pay. 
. . 56 Bom.L.R.1072. 


which was eq to the right of pre- 
emption which was upon the defend- 
cats was not available to the plaintiffs as 


to do so. 

If in law, a party hese right to 
decree, the cannot be 
merely on the ground that the oonsclense of the 
Court may provoked. 

Junanciasi v. NARMAN. 56 Bom.L.R.615. 


rid of a 


PARTNERSHIP ACT (IX of 1983), 8. 13. 
See Income TAX Act, 8. 16. f 
56 Bom.L.R.718. 


reasonable 
Partnership Act, 1083, megas such at woni 
afford a fair protection to interest of the 


party and not so as to 
with the interest of the pub: For deter- 
mining the Jeness of the restraint in 


any particular case, ths following tests are 
Gedusible from an analysis of the leading cases 






the right 


= consent re- 
by finn 


endonis-and proceeded wih—. 
for decree in terms of consent re- 
corded whether maintainable. 


recorded :— 

Held, that under s. 69 of the Indian Partner- 
ship Act, 1682, the suit by the plaintiffs r 
were an unregistered firm was at ita inception 


that the consent of the defendant did not 
make the suit which was initially bad good, and: 
that it didnot enable the Court to pronounce 
a decree in favour of the plaintiffs who were an 


GOVINDLAL 0. KUNJ BIMARILAL. 
56 Bom.L.R. (0.G_J.)348. 


of 1872), 


pariners for 
by deed of 





from on 
ing and certain kinds of goods manufao- 
tured by firm ot continut, 
partner mene partner ‘or breach 
contained ee dad uf dis’ 
whether barred wnder s. 69(1) 
of Indian Partnerskip as dissolved firm not 
Whether suit a sult to a right 
conf by Indian pre acter 


bottle oa and oontainers, dissolved thei 
Partnership by a deed of dissolution, one of th 


i 


, Hitto df I 


1954. id 


PEE EN 8. 6924 Cont)” 7 


P. tees t tet oat 


teui 


clauses of which was to the foll ai: 
“The outgoing partner [defendant] not 
for a’ ‘of three’ or 
either as or 

on or be concerned or in 


bottle caps and two types of containers or boxes 

beaa Noe ie Comoe eau te Oe 

by' Ciprk Baketile Company within the Otty 

of Bombay or docept'as clients or customers In 
b 


carrying on 

limits aforesaid and shall not at any time 
“herdafter interfere with or ifttervene in or divert 
or ‘endeavour to divert any of the business 


contained inthe aforesaid clause of the deed 
of ‘dimolution. The defendant contended that 


tight arising from a contract and 

force a right conferred by the Indtin 

stip Act, s, (s. 54), fell within the’ purview 
89 (1) òf the Act, and as the dissolved firm 

i hich the plaintif and the defendant ‘were 


partners‘fras not ies plaintiff's suit 
Was ot ital under a: GXT) of the AGG 


furnishing an entitely different cause of a 
and was, therefore, not hit by s. 60(1) of the 
Indino Partners Act, 1932 ; 

: s canse of action was ‘the 


Seni a Bt of the Act; and‘. 
by the relovant 
lution could not, 


as 


time there is an edtally rtaúńt 

Court in ¢€ genl proviions lke 

those contained in the ‘section which 

eatin instituted in respect of 
ve not bech registered by 

entáiing Pae aT Ge h Al to ace N 

case Iz : Brought within thé enactment which 


is not: sovered by its express language or in 
manifest intention. 

KitinawardXo o.t SHANKAR. , 

56 Bom.LR. (Q. aI. )973. 


PAYMENT diavaces ACT ee rile 
S. 15—Indian Limitation Act 1908), 
Secs. 5, 14—Bembay and 

Act (Bom. aos 1948), Sec. 70—Factoriss 
Act (LELI o ), Seca. 61, 54, 59—Con- 
Fae 226, 927 Civil Procedure 


GENERAL INDEX.: * Y 
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:PAYMENT OF: WAGES: AOT, 87/15 
—(Conid.) vo hale 


Code (Act V of 1908), Sec. 115-—Petitioners 
bye making 


s. 17 si of-Payinnt of W — Whether. 
can chalenge d dectelon. af Authority 
Poata io Coun ander ate, 338 'and 3 
of Gonstitution -High Court whether kas tè 
pislonal powers: ooer Aithorily wader a ELEN 
Civil Procedure: Code. +. - 
The.'suffigient caise which has got to be 
established under the second proviso to s. 188) 


contemp by the proviso is a cause sufficient 
in law, and the sufficiency of the oduse is to 
be decided not by any discretion of the Autho- 
d Po Ata kls. 2 

suficient cause’ -in-s.°8 of. the 
fale Uist on ACL, lose dances th of tke 
Payment of Wages’ Act, 1986, should receive a 
liberal construction so as to advance  sub- 
stantial justice when no neg nor inaction 
nor want of bona fides is le to the 
aes .- Therefore, it is not sufficient that 
t should not be of negligence or 
Ted t ba galley’ of faith. He should 
also not be guflty of not taking any action, 
and when a party does got choose to bestir 
himself because he is ignorant of his rights, he is 
clearly in law guilty of inaction. 

The petitioners, who were emplbyees of the 
Watth ahd'Ward Departmént of a mill cor- 
pany, made an‘appHcation,untler the séoonl 
proviso to sl EY of the-Payment of W: 
Act, 1986, for condonation of delay- in 


merr lication for payment of dela; wages. 
ent cause that they p for not 
‘the claln within time was rihċe 


ei provtsiŭns, namely s. 70 of the 


hops and' Establishments Act, 1948, w 


io Egy coe 


e 
a a Aa a SEa EA 
there was sufficient’ cause: for nbt ‘presenting 
the gs cara ans 
A dectslon given by the Authority under 
a. 15(2)-of the paymént of Wages Act, 1936, 
holding 'that‘the applicant had failed to show 
sufficient cause for not fi the apploation 
within time, is not appealable’ ‘tinder s. 17 -of 
the Aet! nei se 


PAYMEN'...OF..WAGES ACT, 15 


—(Contd.) 


Authority 


a 
F 


HE 
ut 
| 

F 


e) 
P 


BADSHAH. 
56 Bom.L.R.(O.G_J.) 859. 
-——A decision given by the Authority 


under s. 18(2) of the Payment of W: 
1008, hoidivg Chat the Popian Tiled to 


tion within time, is not appealable under s. 17 

of the Act. , : 

. The only remedy open to the app 

ta rh a oss, to callings "Migh Court under 
, isto to under 

arta, 226 and 227 of the Constitrtion of tmiia. 

The High Court bas no revisional rs over 

the under s. 115 of the Civi Pro- 


———8. 107. See Prenat Conm, S. 1654. 
: Bom L.R. 1021 

————S. 109. Sæ Prenat Copa, 8. 161, 
s BonLL.R.199. 

—~-——8. 114. See PexaL Conr, S. 16L 
- 56 Bon L.R. 199. 


———8. 116. Se Pexat Copa, 8. 161. 
56 BooLL.R. 199. 
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s 


PENAL OODE, S., 116. Sæ PERAL Çonr, 
8. 1654. 56 Bom.L.R.1021. 
$ n f afk a 
Porr Cone, S. 420. 

56 Bom.L,R.188. 
——— 8., 161—Criminal Law Amendment 


Act (XLVI of 1952), Soce.6,7,1 
of India, art, 14—Accused 


+ 


other accused—Whether Momence 


to 5 
Act, 1958, whother ultra 


ely the Act comes into force but 
also after tis into force—Section 1654, 
Indian Penal Code, ~ retrospecttve—Act 
discriminating betmeen cases but. not persons, 
mhen becomes violative of art. 14 of Constitution. 

Prosecution against the acoused commenced. 


before a on J 14, 
1951, and on 27, 1951, a 
them. under s. 161 read with 


and accused. On 
the (1) whether the Magistrate had 
on to try an offence under s, .161 read 


Teens oe eee r 
foree on J 28, 1952, 

the trial, of the Cinal fav paar ates 
Act, 1953, and (2) whether the Criminal Law 
Amendment Act, 1952, was wltra ctres of art. 14 


that the Act contained discriminatory legisla- 
tion 


Hedd, that from July 28, 1952, when the 
Criminal Law Amendment Act, 1082, came into 
force, the Magistrate ceased to have 
tion to.try the case, 


therefore, be set aside, and , 
that tho, provisions of the Act were 
violative of principle of protection 


1952, the words “on the coming into fore 
of this enactment” mean 
the Act came 


1984.) ’ - - 
e 


PENAL CODE, 8. 165A—(Conid.) 


which came into force on July 28, 1052, had 
no application to acts before its 
enactment, 

Än re ASGARALLI. 56 Bom.L.R.199. 


=——__Indian Contract Ad (IX 1873 

to obiain s 
Senn fo. P gun—-dcossed iNe bribe to 
Deputy Chitnis, a 


an application for sanction to sell his gun, was 

accompanied by the accused who had endorsed 

the application with the remark that he was 
giling to purchase the gun. The 

mformed them that it would a 

Je of days to obtain the Collector’s sanction 


or to an invitation to make an offer and that, 
therefore, no offence under that section could 
be said to have been established :— 


to the D 
him Ra. 20 if he secured the Collector’s sanction 
before amounted to an offer to pay 


on to a 


within the mischief of s. 165A of the Indian 


Penal Code. 

STATE v. DAMODAR. 56 Bom.L.R.1021. 

————-8. 361-—“Lamfwl guardian” whether 
miner 


entrusted’ in Explanation how te be consirued— 
to 
26 


ash [94 s 


‘Under s. 361 of the Indfan Penal Code, 
1860, the expression “lawful guardian” includes 


the legal as well as a person who has 
become the of the minor or the luna- 
tic in ala Manner. A person can be said 
to be la entrusted with care or custody 
‘of the minor or the lunatdo if it is shown that 


GENERAL INDEX, 


1825 


PENAL CODE, 8. 361—(Gonid.), 


i 
3 
E 
SE 
i 
E 


ri rips 
at al f 
apiiEag 
p i 4 

Fee 
H 
atte 


S, 
p 
& 
$ 


Ẹ 
F 
i 
i 
: 
£ 
i 
pg 


ag 


is to afford security and protection to 
the wards themselves.. It is clearly with the 
object of b within the protection - of 
a. 861 of the and the other cognate 


409—Criminal 
EEN aaen A C 
2 


TE of 1947 5 (1Xc), 4); 3% 
Pieclnal Lar Amendment Ad (SEVI of 1963), 


Secs. 6, 7, 10—Public servant ing offence 
of criminal breach of trast—Whether public 
seroent can to precedure 


laid seen in Procedure 
t is open to the State to a.public 
servant ander a 406 af the Tulan Penal Code, 


7. Geo. V, c. 50], See. 
iracy te forge documeni and use 
Jor cheating Chief Controller of 
° 


1826 š 
PENAL COBE, 8: 420—(Contd:)- © 7 
qs ‘to ‘induce kim to’ issue import -hiærce 
fo -amownt iò “which accused not eae 
‘import: Hoente hi to be obt 
declisad | "wilen 5; 420, Indian Penal 


undér £. - of accused for offence 
of a ‘to commit offences wider 
'465, £68: 471 where object of accused is to 
commit offence sinder- 8. 420— ‘Irial 
where a CE ese of ‘sanction under's. 196A, 
Y onstruction of 
ae heading -'of - chapter tn 
statute whether controts'‘sections‘tn that chapter. 


, The accused -forged an auditors? certificate 
dnd attempted to use'it as a'genuine’dociment 


‘oven of the 
Chief Contoier of Imports and that. therefore; 


kaane at an of the Code 
“Held, further, that ce eee of 
bec arenl taé Import ornot’ 


cheated; but only upon its’ 
passing iInto-the ‘hand ‘ofthe i 
Where the object of accused is to commit 


Code, 1860; and’ the commission of offences 
under ss. 465, 468 and 471 of the Code is oniy 2 
means to that end, the trial of the a is 
_vitdalted because no‘ sanétion unde? 
minal Procedure Code, 1898, 
the accused for 

to commit’ 
471. of the 


person whe eee 
oe th obi of ti cl ed ins 420 of | 8 
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PENAL GODE; 8. 420—(Coatd jf 21.0.0 


Theongusige of the hea of a chapter in’ 
statute ‘does not control section to be 
found in that particular chapter. It'is to’bé 

‘gs a- preamble to sections which 


follow: 

TURGADAS 0. STATE. ‘56 Bom.L.R.188. 
———S: 465.) See Cannan Proceburr 
Cone, | 8. 196A. 56 Bom.L.R.188, 


eee 408. “(See CRGONAL PROCEDURE 


Cons, S. 196A.. 56 Bom1.R.188. f 
“ig, 471. See CRODONAL Pigcencue 
Cong, 8. 1064. ~ "BG Bom.L.R.188. 


ots, 497 Adultery Wi e hot wrishe 
as abettor—Discrimination on’ je i 

India, aris. T, i Selon 
497 not ultra- 


Section 407-of thie Indian Penal Code, 1860, 
does not contravene arts. 14 and 15 of the 
Constitution of India. 

Article 15(8): of the Consittution is e Bene- 
means confined to provisions which are 
ficial’ to women, - 

A provision which prohibits 'is 
offense of whioh punishment has Deen pro: 
offence’ of which punishment been pro- 
hibited. f 2 

Article 14 ofthe Constitution is general and 
must be read with the other ons which 
set out the ambét-of fundamental: rights.’ Sex 
is a sound ‘classification, and although there’ 
canbe no: discrimination in on that 
ground the Constitution itself provides for 
y | Siar provisi ons in. the’ Gise, of women and 
children. 


Yusvy, ov. STATE OF B BAY. . 
i 56 BontL.R (8. aj 1179, 
' ue on appeal from 53- Bom; L.R.736. 


———_8. 511. 

Dov offence uniter a. 400 al ainai of 
the' Penal Code will be committed by a person 
who attempts to cheat another persomand there- 
by attempts to induce him to do one or the' 
other of the acts mentioned in s. 480 ‘of the 


Code." 
56 Bom.L:R.188. 


DURGÀDAS U. Srare. 
PERSONA’ DESIGNATA—CMef Fudge’ of 
Small Cayses Court 

If-a contempt is co committed of the Chief — 
Judge of the Se ee ue as a persona 
designata under o Munietpal 
Act, 1888, ie ia oben te the High Coe miter 
a. 2 of the Contempt of Courts ‘Act, 1026, to 
take of tt and to take action aghinst 
fie who vboromiltcd that contempt'ad if 
Gouri tte ee 


Pamat Pusna e VENRATHAO, ' on 
F s t 66 Bon L.R-824, 
vih. E 


PLEA ‘OF - „AUTREFOIS ACQUIT." Ba 
AUTREFOIS PEN, PLEA oro" y 
ooe fs ' 66 Bom LR (8.0915; 
tea uf e'ti 
or ‘AGT (DISTRI (Aé ar eke 
. '61-E:' ‘Seg Charman 
3 29 0r ' 56 Bow D R. (S. (S.C 1460 = 


` 


N 


3. 


oJ 


. the p 


` haye the power 


vost: l 
6 


POSSESSORY ‘ ‘MORTGAGE; ‘containing 
covenant to repay mortgage amount within a 
stipulated peribd! 
uane set dated October 12, 1927; 
ich p to be'a mortgage, 
specific ‘covenant to y 
mortgage amount within five years. : mort- 
was not put in possession of the property 
a th gc eee ae A 1948, to 
haar caddie amount, T maronad 


dnp on ie d was Sh PA ti Sap aa: 
a ae ee ee 182 
of the Indian tation ‘Act, 1908 :— 


‘Held, that the terms of the covenant were 
not adversely affected or restricted by s. 68(1) 
(a) of the Transfer of Property Act, and that 
as the suit was instituted: within twelve 
years after the expiration of five years mention- 
ed in the covenant; it was not barred under art. 
182 of the Indian Limitation- Act. 

SIDRAMAYYA 0. Danaya, 56 Bom.L,.R.407. 


POST OFFICE as ‘agent for revefving l- 
cations under the Bombay e aT ie Ae. 
btors Relief Riles, 1047. 

Rule 4 of the Bombay Agricultural Debtors 
Relief Rulés, 1947, has constituted the post 
office as its agent for the purpose of receiving 
applications made under a. 4{1) of the Bom- 
bay Agricultura! Debtors ‘Adt, 1947. 
Therefore, if the post office receives these appli- 
catións- hy the time mentioned in the Act, the 
applications are presented in time, and are not 
out of time. 

ASHALAL MAGANLAL t v. PUNJABL Eai 
56 Bom.L.R.60. 


PRACTICE (CIVIL)—Appeal ; 

Where a statuté directs that an appeal shall 

be ‘to à Court already esthblisbed, then ‘that 
appeal must be regulated by the practice and 
rocedure' of’ that Court. 

ATIONAL -SEWING Trmzab Co. v. JAMES 
CHADWICK. : ' 56 Bom L.R.(8.G.) 21. 
PRESS OBJECTIONABLE MATTERS) 
ACT (LFI of 1951), 8. 3—Constitution of 
India, arts. 19(1}(a), 19(2)—Whether Partia- 
moeni competent to enact s.'8(5)—Whether s. 11 
ultra vires—Logislative Hat—Entries, Uberal 
construction of — ss on the legistative field, 
what constifules. 

Parliament is sonipetent late with 
Aao c S05) of che Frese (0 jeqtionable 
Matters) Act, 1051. 

Section 11 of the Act is not wlira vires the 
Constitution of India. ss 

In’ cases where the question is 
of one Legislature upon the powers ‘of acotar, | fast 

roper approach is to'consider the pith and 
the substance of the ppa eon 

All etitries in the di erent list in schedule 
VI of the Constitution must be Liberally on 
strued. The Tegiylatute m must Ayaa 
and 
to est ret hw aa 
reggrd «to afl: matters whi _ Bre! subsidiary, 


“ULL: QENERAT, INDEX. `- 


1827 


OBJECTIONABLE MATTERS) 
ACT, 8 8. 3—(Conid.) 
incidental ae ar upon the fleld of aiarar: 
Los pare constitute 'a ‘trespass which : 
the law passed by the former Legis- 
lature unconstitutional. 
SHANTIAL D. Bormay STATE. 


56 Bon.L.R.709- 
—_———S. 11. , See Paess OBJECTIONABLE 
ALatrxens) Act, S. Y5). . Bom.L.R.709. 


when | PREVENTION OF CORRUPTION ACT 
(I of 1947), 8. 5. See Penat Conx, S. 409. 
86 Bom.L.R. (F.B.) 989. 


——_§ ane. ! See Paxat. Conn, S, .409, 
A x | 56 Bom.LR. (F-B.) 989: 
eee A See Pxxat Cove, 8. 409 


í 1 


56 Bom.L-R. (PH) 980 
PRIVITY of: contract between cores qnd 


alloties. . 
sont une ame ould eto Yy ghe Ger 


Act, 1948, te as ace subsequent allotment ea gy ‘he 
property by Government -does not cregt¢ apy 
privity of contract between the allottee and 
the owner of the-property. Where, therefore, 
the order under whish certain rooms were re- 
quisitioned and. allotted was made sybjert to 
certain terms and conditions, these terms and 
conditions did not te as 9 contract 
betryeen the owner and the allottess. 
DawoopaLl v. STATE OF re 


6 Bom L.B.238. 


PRIVY COUNCIL, decisions of. Sge Gò- 
ene, or Invi Act, 8. 240. 


_"_" ‘pinaing on High Courts, where Su- 
preme Court not taking different view. 

So long as the Supreme Court of India docs 
not take a, different view from the view taken 
by is Pay cea ee 
Council are ‘still’ b upan the 
Court, and what is binding is not merely 


acne a re alates 
bythe Privy Council obec ar ress- 
after careful consideration of all er argu- 


ments and which is deliberately and advisedly, 
ven. ' 
TE OF B`BAY D. CHHAGANLAL. 
56 BonL L.R. (F. B.) 1084 


PROCESS OF COURT, abuse’ of—Tesi 
apptted‘in'a case 
Bere be IL Wie waekehere atts 
that there was abuse of the process of 
the Court is, was the process of the Court in 
led? The test is not to ascertain whe- 
Gite ERD order of attanbunent mis fully exeart: 
eA Dit co oe whites th rosea OF ie 
Court was in fact applied: ~ 
arr SHEDURAML 
es 66 Bom. L-R. (0.C-J.) 984. 
PROHIBITION, writ of— Natyre ofl e 
Tu e re a e 
H to perka or’ a* rof persons 


ha to` questions 
peer eae ae rights of a subject judidally 
6 


1828 


PROHIBITION—{ Conid.) 


PROTECTED TENANT— 

The Bombay Tenancy Act, 1939, does not 
apply where the has brought 
to an end by a notice by the landlord 


Act, 1635, and make the tax payable by the 
who gave the show. 

BD., Poona v. Wstaew Inpia 

THEATRES, ` 56 Bom.L.R.45, 


PUBLIC PURPOSE—Whether justiciabls 
wader art, 31 of Constitubion, 

What the amendment to the Constitution of 
India art. 31A has done is to take away from 
the purview of the judiciary the question whe- 
Hier a E aree ce aoe ie ee 

is pub or not. It does 
ot thea hae the is 


obviously of a conflseatory nature from being 
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[vor LYI. 
. e 
PUBLIC PURPOSE—(Contd.) . °.-.- 


assailed and attacked in Courts of law on the 


ground of the en not being for 
But because pub poe eet 


le, tt does not inae ra pose the Legtala- 
Kara wod egaate 
a a parpose w T 


Ge v. "Stare or B’BAY. . 
56 Bom L.R. 1072. 
PUBLIO SERVANT, Criminal breach of 
trust by. See Peur Conr, 8. 409. 
6 Bom.L.R. (F.B.) 980. 


—————Offer of bribe to. (ite PEUL Cone, 


8. 168A 56 Bom.L-R.1021. 
PUGREE, seca oe of, landlord. See 
Bompsay Rewis, HOTEL AND @ Housa 


Rates CONTROL or 1947, 8. 18, . 
66 Bom. LR. (8.Q.) 1206, 
on appeal from.55 Bom.L.R.366, 
QUESTION OF FACT—Whether 
It is for the Industrial 
a given case whether there was an to 


umvent the provisions of í 
Inia Dien Pos 


_ 56.Bom.L.R. (0.C.J.) si 


Court, the 
differently 


ewe ADMINISTRATION, misoon- 


duct an of. 
for Lows ocopsioned.! 


Ina for 
to the consignor of a do 
” or “Z”, 


sigument sent under. risk-note 
the railway administration has not. led 


1954.8 


7 « GENERAL INDEX.’ 


O . 
RAILWAY ADMINISTRATION—{Conid:)’ | RAILWAYS AQT, 8. 77—{Conid.) - «' 


any evidence to show how the consignment 
was dealt with the time it was in 
possession or contro] of the railway administra- 
tion, ‘misconduct on the part the railway 
administration could be inferred, and it is not 
incumbent on the. to establish 
thisconduct on the pact of the railway ad- 
om.'’. í i 


ministrati os 
Mantas Ari v. Union or Invia. 
86 Bom.L.R. (O.C.J.)150. 


RAILWAYS ACT (LX of 1890), 8. 75. 

The le under s. 75 of the Indian 
Railways Act, 1890, ts The articles men- 
tioned in the second schedule to the Act are 
valuable articles. If in respect of them ths 
railway company is to act as a bailee, it should 


have whedge that it is carrying valuable 
articles, and the bailor has to to the ballee 
an onal compensation for the risk that 


it in as a bailes. Unless the value 

is declared unless the increased com- 

pensation is paid if so by the railway 

waikvray cs a thera ins y loss aig 
company an or 

to the article carried by it, j 


ta 


mention exact amount 2 

. what plica- 
ii 81 of Indian Act 
to swiis whether contraci er tort—Burden 


A notification of a claim under s. 77 of the 


' Detention of goods is not conversion unless 
there is an adverse claim. The test to be 
applied is not merely to see whether there was 
failure to. return t 


but also intends 


- 1829 

In a suit for for loss occasioned 
to the consignor non-delivery of -2. oon- 
sent under risk-note ” or “Z, 


the railway administration has not led 
any evidenoe to how tho consignment was 
dealt with the time it was in 
possession or control of the railway ddminis- 
on on she rere ot th rallway 
administration. be inferred, and it is not 
incumbent on the cons r: to establish 
misconduct on the part of the railway adminis- 


MARTAB ALI v: UNION oF INDIA. 
56 Bom.L.R.(0.C.J.) 150. 


A bakelite fountain pen having .a nib, a 
and a of gold is not “gold man 
ed”. within meaning of cl. (a) of Soh. II 


to the Indtan Railways. Act. : 
Bom. L.R.(Q.Q.J.)532. 


RATEABLE DISTRIBUTION. See CNi 
Procenunr Conk, 8. 73. 56 BonLL:R.232. 


RATIO DECIDENDI distinguished from 
obiter dictum. See OBTER DICTA. 


56 Bom.L.R.(O.C_J.) 1156. 
RECEIVER in  Insoltvency—Pro of 


insolvent 1 in, by order of B In- 

dian Court— - Receiver - entitled. -to 
claim amount from creditor. __ 3 

g i ' 56 Bom. L.R. 1028. 

REGORD OF EVIDENCE—Whether 

necessary for Magistrate to maintain, in non- 

See EVDENCE, RECORD OF. 

56 Bom.L.R.889, 

for Magistrate to 


Under s. £) of the Criminal Procedure 
Code, 1898, a is not 
to in cases not cover- 


decides not to record the evi- 
dence, his decision is not subject to a review by 

oh plage Pertti a Tda i a 
o 


RECTIFICATION of deed. See DaD, 
Recrpricarion or. See MISTAKE. 3 
$ 56 Bom.L.R.394, 


REDEMPTION SUIT..brought by mort- 
Sec TRANSFER OF ProrerTY ACT, 


re. 56 462. 


1880 


ERIS baring . of Trade Marks-—Whether 

tn application to register trade mark should 
"Cade 4.8 of th trade mark.. - 

s. 8 of the Marks Act, 1940, 

ication made to register a trade mark 

vis likely. to deceive or to cause confu- 

sion has to be refused notwithstanding the fact 

that the mark might have no identity or close 

resemblance with any other trade mark. . The 

has to come to a concluston on the 


trade marie i lkcly to.deodive or 
chilse confusion. ," + 
Nationay 8, & T. Co. v. J. Cnapwiox. 
. 56 Bom.L.R. (8.C.)21. 


AQT (X¥I‘ of 198), 
W, ADOPTION. . 
56 BonLLR.354, 


REGIS‘ 


8. 17. Ses RATION, Ac 


se ies yt ‘or Prorerry Acr, 


8. 105. Rp eee oo Bom tbe: 
RELATION: BACK, doctrine of. ‘ 
The doctrine of relation back enacted by 
a. 28(7) of the Provincial Insolv Act, 1920, 
has no application in relation to 
"af. the exclusion of, time for com the 
of imitation under s. 78(2) of the Act. 
SDAB V. BHALCHANDRA. 


a A A 56 Bom. L.R.414, 


ooN: Coriceptiön df--Distihotion-bet- 
ween matters of religion and thobe of admi: 
Histration ‘bf ‘religious property. 

A ieligion undoubtedly has its basis in a 
system of beliéfs and doctrines which are rë- 
garded. by those who profess that religion to be 
conducive to their spiritual well-being, but it 
Se be oomeot to eey tuit eae 

are no but matters of religious 
‘att and religious belief A jon is_not 
‘merely an opinipn, doctrine or - Tt has 

its outward expression in acts as well i 

us practicos or performanoćs of aos 

tet lg fh or st are as much a 
pete ot bellef in particular 

Pit the tenets ofthe Jain ot 


of ad the estate. Of course, 
‚scalo of expenses to be incurred in comnec- 
Polen Linacre ta Nae ars Aas 
and is a of ad p property 
egay ous oma and the 

oh these heads are likely to dep 
the enddwed j or affect the stebility 


of the , proper control dan certainly 
be exercised by Beatecameriores as, the law, pro- 
vides. se tt ’ 

The distinction between matters of religign 
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| Hamman, o. STATE, OF 


[vou LV 


RELIGION H Contd.) DAPIT Aas RUSH 


and those of secular administration of religious 
may, at times, appear to be a thin 
one. But in oases of doubt the Court should 
take a common sense view and. be actuated 
by considerations OF practical necodelty. - 
r 56 Bom L.R.(S.G.)1184, 
on appeal front 55 Bom.L.R. $6. 


Vo e nL det easy! 


Hindu widow Involves forfeiture of the une 


inherited by her as a widow in the family, of 
the first husband. , t 
Rasis AFPA v. Saxnu. 86 oma. 


‘on a 
monthly rent of Rs. 28. Tn 1940 the defendant 
for fixation of standard rent, and .on 


„Í the 
AREE Fa 
the fo r 
To 
Q: 
e ER 


sálaih contfactáral ret fór Jaritiary;, 
ebrdary and, Alarch, 1 Doa 
Held, that the plaintiff could höt teoover tent 
for: the period” Jeniiary'1, 1951, to March 
31, 1951, which’ was in‘excess of the standard 
rent fixed, viz. Rs. a3-12-0. 


Constitution. It was only when 


1 


of, piu th 
“There is np jcviedictica id the Bomba Court 
of Small Causes to make an ordgrtfor: 


deposit 
of- rent tenant’s. Hoations fot 
fixation steel press ley Tent, TE ` 
Kanaueny.v, VELL ,' 56 ‘BomuL-R.619 


a 


1954.] ’ 
K 
RENT, interim payment of. S pe 
The Bombay Court of Small Causes has 
jurisdiction to make an order for interim pay- 
ment of rent by the tenant where an 
application for the standard rent is 
made before or after notloe under s. 12(2) 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, is giye 
KARAMSEY V. VELJL 56 619. 


lord, but the nature of the debt is fo 
on of the premises let out to 


use and 
him, and what s. 28 of the Act does is to 
confer jurisdiction upon the Courts 


to try all suits in respect of which are 
debts arising out of arreark of rent. 
KuorsHED. 


MENERSINGH 0. 
56 Bom.L.R. (O.C.J.)540. 


——_——_reasonable—Tazation of. 

Section 26 of the Bombay Tenancy Act, 1939, 
prevents any provision of the Act being 
construed so as to limit or abridge the right of 
the tenants. Hence reasonable rent under 
the Act oan only be fixed so as not to increase 
tas rent payable Dy. a tetant ander an ag SA 
ment. rent may be decreased, but it oan- 
not be increased. It is, par need nok. open 
toa landlord under the Act to have a le 
rent fixed so as to increase the rent which 
the tenant is liable to pay under a lease. 
DuLLab v. VALLAB. 56 Bom.L.R.219. 


REPEAL of Act does not affect rights and 
under re- 
on to the 
contrary. Ses Forxienmns Act, S. are 
.)552. 


56 Bom.L.R. (O. 
REPRESENTATIVE UNION—Representa- 
tive character of. 

The Industrial Disputes (Appellate Tribu- 
nal) Act, 1950, does not confer upon a Represen- 
Union that mpra character 
which the Bombay Industrial Relations Act, 
1946, confers, and s. 22 of the Industrial Dis- 
putes (Appellate Tribunal) Act, 1950, does not 
provide that the workmen concerned referred 
to in s. 22 of the Act oan be represented by 
the Representative Union for the purpose of 
ton application for permission under that seo- 
on. 
Dacapvuv. Las. Arp. Turk. 56 Bom.L.R.138, 


REQUISITIONING of premises by Go- 
vernment, See Boarpay LAND REQUISITION 


Aor, 1948, S. 6 (8)(4). 
56 (0.G_J.)968. 


RETROSPECTIVE EFFECT to the opera- 
tion of the Income-tax Amendment Act (XXY 
of 1953), 9. 1 (2). 56 Bom.L.R. (O.G.J.)714. 


————lo provisions of Penal Code. 
Section 165A of the Indian Penal Code, 


GENERAL INDEX. 


š 1881 


RETROSPECTIVE EFFECT—({Contd.) `> 


1860, which was added to the Code by the 
Criminal Law Amendment Act, 1952, and 
which came -into force on July 28, 1967, had 
no application to acts committed before its en- 


actment. 
In re AXGARALLI. 56 Bom.L.R.199. 


RISK NOTE B—Biirden of proof. 
In a suit for compensetion for loss occasion- 
ed to the consignor by non-d of a oon- 
sent under risk-note “B” or “Z”, 
the administration has not led 
any evidence to show how the consignment was 
dealt with throughout the time it was im 
possession or control of the wiway administra- 
tion, misconduct on the part of the raihray 
administration could be inferred, and it is not 
incumbent on the consignor to establish 
misconduct on the part of the railway ad- 

ministration. 

Mantas ALI v. Union oF INDIA. 
56 Bom.L.R. (O.C.J.)150. 


G] 


RISK-NOTE Z. See REK-NOTE B. 
56 Bom.L.R.(O.C_J.) 150. 


RULER of former Indian State—Suit by wife 
or child for maintenance. See CRIMINAL 
Procepune Copr, 8. 488. 56 Bom.L.R.819. 


SANCTION TO PROSEQUTE, want of, 
whether vitiates trial. 

Where the object of the accused is to commit 
an offence under s. 420 of the Indian Penal 
Code, 1860, and the commission of offences 
under se, 465, 468 and 471 of the Code is o a 
Means to that end, the trial of the is 
not vitiated ly because no sanction under 
s. 196A of the Procedure Code, 1898, 
was obtained for prosecuting the aoctreed for 
an offence of criminal oonsp to commit 
offences under ss. 405, 468 and 471 of the 
Indian Penal Code. è : 
Dunraanas v. STATE 56 Bom.L.R.188. 


SAURASHTRA INDUSTRIAL DIS- 
PUTES ADAPTATION ORDINANCE NO 
VI OF 1948. Ses INDUSTRIAL DISPUTES 
(APPELLATE TRIBUNAL) Acr, 1930, S. 8. 

. 56 Bom.L.R. (O.G.J.)78. 


SEA CUSTOMS ACT(VILI of 1878), 8. 167— 
Foreign Rechange Regulation (FL of 1947), 
Secs. 8, 23. 

The Customs Authorities under s. 107(8 
of the Sea Customs Act, 1878, confiscated go. 
which the accused had brought with him to 
India in contravention of a notification issued 
by the Government of India. Subsequently 
the acoused was prosecuted in the Court of a 

Magistrate under s. 23 of the Fo- 
reign Regulation Act, 1947, read with 
the aforeseid Government of India Notifica- 
tion. The act of the accused-which constituted 
an offence under the Sea Customs Act es also 


an offence under the Foreign Exchange Regu- 
, e 


1882 


SEA CUSTOMS AÖT, 8. 167—(Contd.) 


lation Act was one and the same, viz. 
the gold in contravention of the N 
On the question whether b Teason of the pro- 
ceedings taken by the Sea ms Autho: 

the accused could be said to have been prosecut- 
ed and punished for the same offence with 
whiokt he was charged in the Court of the Pre- 


sidency Magistrate :— 
the Customs Authorities 
So eee 
ore ms 
Authorities constituted a prosecution of the 
accused nor did the order of confiscation oon- 
stitate a inflicted by a Court or 
unal on the accused, and 
that, therefore, the accused could not be 
said by reason of these proceedings before the 
Sea Customs Authorities to have been ‘‘pro- 
secuted and punished” for the same offence 
with which he was charged before the Pre- 
sidenoy Magistrate within the meening of the 
expr on in art. 20{3) of the Constitution of 
India. 
Maqgsoo, HUSSAIN v. B’BAY STATE. 
56 Bom.L.R. (8.0.)13. 


—_—Penalty imposed under item 8 
wohether can erceed Rs. 1000—Obiter dicta of 
rome Court binding R Couris— 
Ww ts an obiter dictum which 
eæi—Ratio decidendt and obiter dictum, 
ction betwcen—Whether every opinion 
of Supreme Court spon High Courts. 
Ttem 8 of s. 167 of the Sea ms Act, 1878, 
confers jurisdiction the appropriate 
authority to im a fine which may either 
be ted by the value of the goods, in which 
case it must not exceed three times its value, or 
it may be regulated by a liquidated amount, 
case it must not exceed Rs. 1,000. 
If the order of penalty satisfies either of these 
two oonditions, then the order is valid. 
The Customs Authorities are given the al- 


tion, 


confiscated the gold 


5 
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SEA CUSTOMS ACT, 8. 167—{Contd.) 


An obiter dictum is an expression of opinion 
on a point which is not necessary for the 
decision of a case. This definttion draws a 
cleat distinction between a point which is neces- 
gary for the deveroniuation of g case and a point 
w is not necessary for the determination 
of the case. Butin both cases points must 
arise for the determination of the icy ir 
Two questions may arise before a Court for its 
determination. The Court may 3 

Fogi nD ani an tic may Pe neo 
sary for the ultimate decision of the oase. 
The question which was necessary for the deter- 
mination of the case would bethe ratio 
decidendi ; the opinion of the tribunal on the 

estion which was not n to decide 
case would be only an obiter 

It would be incorrect to say that every 
opinion of the Supreme Court would be binding 
upon the High Courts in India. The only 
opinion which would be binding would be an 

on expressed on a question that arose for 
determination of the Supreme Court, and 
even though ultimately it might be’found that 
the cular q on was not 
for decision of tha case, evento, Han opl- 
nion, was expressed by the Supreme Court on 
that question, the opinion would be binding 


u 
Monisenas D. SATTANATHAN. 
56 Bom.L.R.(O0.C_J.) 1156. 


SEA OUSTOMS AUTHORITIES, whether Í 
a judicial tribunal, 

Sea Customs Authorities are not a 
judicial tribunal, and the adjudging of confisca- 
tion, increased rate of duty, or penalty 
under the provisions of Sea Customs Act, 
1878, does not constitute a judgment or order 
of a judicial tribunal. 

MagBooL Hussam v. STATE or BOMBAY. 
56 Bom.L.R.(S8.G.) 13. 


SENTENCE,—award of. Ses Bompay SKIM 
Mux Powpar (CONTROL ON DISTRIBUTION 
AND MovEMBENT)ORpDxE,1952. 56 BOLL, R.2274. 


Liability to pay 

A eaa ahleh hes restated an tasted: 
ment ia td arts which ia not auly 
stamped, is not for payment 
per stamp duty under the Indian Stamp Act, 
1899. 

The only liability to stamp duty in the 
aso otan baGrament of manatee is n the 
executant, If he fails to do so, the 
Authorities can proceed against him. If 
the document is brought before the Revenue 

the Revenue Authorities will 

d it, but having tmpounded it the only 
given to them to proceed for the re- 
cavery of the duty is agalast the person who + 
was Liable to pay duty. 
In re Jaabini Mitia. 

SHAREHOLDER, a reference 

partly paid up pre 


shereholder of the company 


1054.) . 


RODNE ; 


upon to pay the moneys unpaid on his shares 
the oconstitutionality 


DWARKADAS D. SHOLAPUR MILLS. 
56 Bom.L.R. (8.C.)681. 


OLAPUR SPINNING AND WEA- 


MERGENCY PROVISIONS) 
AQT SAPHI of Sh rd ari of India, 
aris. 31, 19. 1 


ent nda Ad, 
1935 (26 Geo. V & I Edw. rt, ¢. 8), Secs. 
102, 299, 7th Sch. List LI, items 9, 21—Indian 
{Proclamation of Emergency) Aa, 1945 (9 & 
10 Geo. VI, c. 23)—Whether Ordinance Act 


violate fundamental right Validity 
and Aer Borily pold up pre 


31(2) whether have same meaning 
” in art. ZI = Conettunonat 


S Court whether can reverse its own de- 
—'Potice ,? “Social control’ and 
“Reinent dom ’ whether such powers in- 


herent in State in India. 


The Sholapur 8 and Weaving Com- 
peers Paine Ordinance II of 

1950, and the Sho ar vr and Weaving 
(Emergency ons) Act, 1950, which, 
in effect, authorise a deprivation of the pro- 


art. 31 of the 
00 on and are not covered by the ex- 

on in oL (5)(5)(#) of art. 81, are void, as 
bath the Ordinance ead d the Act violate the 
fundamental right of the oompany under art. 
81 (2) of the Constitution. 

A partly paid up preference shareholder of 
the company who is called upon to y. tie 
moneys unpaid on his shares is 
impugn the oonstationalty of the Ordinance 


DWARKADAS V. SHOLAPUR MILLS. 
56 Poo: ) 681. 


SIGNATURE on document, proof of. 
Section 67 of the Indian Evidence Act, 1872, 
only permits the proof of the signature or 
handwriting of the person signing or writing 
the’ document to be given and considers it 
to be sufficient in those cases where the issue 
between the is whether a document was 
signed or written wholly or in part by that per- 
son. The section does not go so far as to say 
that even if it was proved that the signature or 
the handwriting of so much of the document 
as Was ant. aa De In the ens Nar ot toe 
person, was in his handwriting, it go to 

prqgve the contents of thas document. 
ae Asuan Asso. Co. 
56 Bom.L-R.(0.0J.) 147. 
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1888. 


SMALL CAUSES COURT, Jurisdiction. 


make an order for interim of rent, 
the tenant where an on for fixing 
standard rent is made before or affer the 


Hotel and Lodging House Rates Control Act, 
1947, is given. 


KARALSEY D. VELIL . 56 Bom.L.R.619. 


SMALL CAUSE COURTS ACT (PRESI- 
DENCY) (XV of 1882), CHAP. VII. 


The plaintiff filed ejectment 
against the defendant in the Court of Small 


Causes, Bombay, Chap. VII of the Pre- 
al Small tee Coit Art, 1082. alleging 
that defendant was his licensee and that he 


hed, though possesion was demanded, failed 
to vacate and deltver ac tegen tar [oe premises 
occupied by him. The defendant did 
file any defences. Ths Hal Goart onerileri 
held that the defendant was a licensee 
of the plaintiff and the license was revoked 
and passed an order against the defendant 
him co vacate the premises. When 
the matter came up in revision to the High 
Court, the defendant contended that he was a 
sub-tenant of the plaintiff and that he was 
entitled to the protection of the Bombay Rents, 
House Rates Control 


Hotel and 

Act, 1947, and the plaintiff was not en- 

titled to obtain an order in ejectment against 

htm by Chapter VII 

of the Small Cause Courts Act :— 
Held, that the ejectment proceeding institat 

ed by the p. was not a suit or proceeding 


between a landlord and a tenant nor was it an 

plication made under the Bombay Rents, 
Hotel and House Rates Control Act, 
1047, that s. 28 of the Act hed no application 


and that the Court of Small Causes in its 
ordinary jurisdiction under . VIL of the 
Presidency Small Cause Courts Act could hear 
the cjectment proceeding instituted by the 
p 
KRISHNAJI D. SHAMSUNDAR. 

56 BonLL.R.896. 


— 8. 47— 
(IV of 1883), 
Code ae a 
aon ent agatnst 
C. Act—AppHcation 


Praia iy of Property Act 
108(4) Oto Pree Procedure 
1908), age pees 


ar pea 


R P a Rhe a V, 
Acd—Sult by plaintif for under s: 47 
. Act and in the ioe for spe- 


P. S. C. 
afe ornan g agreement between plaintiff 
ejectment decree and for 
didarainon of platen s title as tenani—Plain- 
tf ing up suit ies 2. 47 of P. S.C. C. Acd 
g of swii—Wheiher Cowrt competent 
fo ie sult on 
In a sult under s. 47 of the Presidency Small 
Cause Courts Act, 1882, no other title can be 
exoept the titie contemp ated Uy that 
sention aeli Suits under s. 47 of the Act 


\ 


1884 ' THE BOMBAY LAW REPORTER. 


SMALL CAUSE COURTS ACT (PRESI- 
DENCY), 8. 47—(Contd.) 


“It ts the sole right of the executing Court to 
an desue as to whether a decree has been 
usted or not. It is for the 


that 

that ad urt will 

To the extent it cannot, it may be 
t-debtor might become entitled to 

a or take other i for enforce- 

the part of the respect of 

h the executing Court could not give any 


eee VEL oh ike Poidane cual Game 
Chapter VI of the 

Courts Act, 1882, for siuctinent of tha plaintie 
al ‘that the plaintif who was their 
committed default under s. 108(¢) 
of the Transfer of | 


The plaintiff took out a notice 
for recording a compromise of the e 
order, and the compromise put fo 
was that 


would accept him as a tenant. This 
no Yaa eran ey and i the appel- 
late Court set aside the order of discharge and 
remanded the matter to the trial Court 
in investigation into the merits of the appHoa- 
tion made by the plaintiff. In the meantime 
the plaintiff made an application to the Small 
Cause Court under s. 47% of the 
Small Cause Courts Act, 188%, for stay of pro- 
ceedings under the ejectment order and the 
a E ie oh iat pun see 


that there was a trespass as 

D-E AT of tbo ee ey Deen canes 
Act and claimed ofmpensation. ie the al 
ternative hs skod for specific performance of 
the agreement which, acco to him, was 
arrived at to adjust the decres and on the 
strength of this agreement asked for a de- 
claration that he was a tenant of the defendants 
and that the agreement should be carried 


out in other Dee tte ete come 
up before the ve up 
complet ta gat be of the Act and 


dge proceeded to try the suit on the 
alternative relief. On the question whether 
the trial Judge was competent to try the suit :— 

‘Heid, that inasmuch as the trial Judge hac 
extended the ambit of the plaintiff's suit and 
decided issues which did not fall under s. 47 
of the Presidency Small Cause Courts Act, 
1882, he had acted without furisdiotion, 

sete ied etee fo e fete 
the jasue as to the agreement relied upon 
® plaintiff had assumed to himself arlacintion 
which he did not possess and which was onl 
Pomensed by the executing Court before which 
that issue was 

"tliat as the weft which was fled under e. 47 


. the 


[vot. Lvi- ° 
e b 


. e 
SMALL CAUSE COURTS ACT (PRESI- 
DENCY , 8. 47—(Contd.) 


of the Act ceased to be that suit as soon as ft 
came on before toe trial Judge, the suit should 
have been dismissed. 

GANPATRAO U. SHRMDHAR. 56 Bom.L.R.1005. 


Small Cause Courts ( 


ied statement 
ber 9, 1958—AppHcation under 
8. 47 mads on Jannary 6, ces 


of ‘Right 
substantine 


Act, 1958, (which has amended 

Small Cause Courts Act, 

1882) can only apy to those applications 

for ejectment which were filed after the Act 

came into force on November 10, 1058. With 

Be tie cienatent Gaul Gor wn earli- 
the amendment would not apply. 


ht that an Sot ee gets under s. 47 
of Sl aap Cause Courts Act, 


1882, is a substantive right. 

Under s. 47 of the Small Cause 
Courts Act, 1882, it is incumbent upon the 
Small Cause Court to stay the proceedings 
when an application is made. It is not open to 
tho Amal Caries, Court to-go inte the recital of 
lication. 

K. P. Mommen v: Suarur. 56 Bom.L.R.1169. 


SMALL CAUSE COURTS (PRESIDENCY) 
Satine aie eae ACT (Bom. LIX 


of Eeh S 

alen mall Cause Courts (Bombay 
Amendment) Act, 1953, (which has amended 
s. 47 of the dency Small Cause Courts Act,, 
1882) can only apply to those applications, 
for ejectment which were filed atten the Act 
came into force on November 10, 1958. With 
regard to the applications which were filed, 
eartier, the amendment would not apply. 
K. P. Monu v. SHaPuR. 

56 Bom.L.R.1169, 


SOLICITOR—Lien—Costs. Ses ATTORNEY— 
Low. 56 Bon L.R. (O. a.J.) 1136. 


SPECIFIC ‘PERFORMANCE, decree for. 

A decree for specific performance provided 
that the plaintiffs had to pay to the defendant. 
Re 2,172 out of an amount in Court’ 
by the plaintiffs, and that the defendant had 


to execute a sale-deed in of the suit 
property in favour of the p The decree 
was in the Courts, but it. 
was confirmed and the p became entitled 


Se oe ceeds Coe te ie 
way of costs in all the Courts. The pleinti 

then filed an execution lication asking that 
the sale-deed be feat tt aie aon aa 
withdrew the sum ork Bs. 469-6-8 from ‘the 
amount of Rs. 2,172, which was then lying de-‘ 
posited in Court. The defe objected to 
the execution on the ground that plAinticfs ° 
did not. comply with the term `of the decrés’ 
which was that the plaintiffs were to pay to the, 


10544 i 
SPECIFIC PERFORMANCE—(Conid.) 


defendant a sum of Rs, 2,172, and contended 
that the case did not fall within O. XXI, 
r. 1%), of the Civil Procedure Code, 1908, and 


Rs. 460-6-3 :— 

Held, that the plaintiffs were entitled to rely 

n O. XXI, r. 19(b), of the-Code, and 

apart from 6.3 19(b), the plain- 

tiffs were also entitled to rely upon the language 
of the decree and to sey that the defendant 
was bound to execute a sale-deed in favour 
of the plaintiffs upon receiving Rs. .1,702-9-9 
after deducting Rs. 469-6-8 from the sum of 
Ras. 2,172. i 

Even in a case where a deoree for specific 
ee 

. where the decree provides that upon 
plaintiff peying the defendant a stated sum 
of money, the defendant shall execute a sale- 
-deed in favour of the plaintiff, in such a 
also O. XXI, r. 19b), of the Civil Procedure 


Code, 1908, may apply. 
: 56 Bom.L.R.211. 


SPECIFIC RELIEF ACT (I of 1877), 8. 9. 
Under the Indian law the possession of a 

tenant who has ceased to be a tenant is protec- 

ted by law. Although he may not have a right 


3. 9 of the Spec 
who has ceased to be a tenant may sue for 
hig landlord if the landlord 


tenant can never become a trespasser. 
K. K. VERMA v. UNION oF INDIA. 
56 Bom.L.R.(O.C_J.) 308. 


———_-8. 31. 
Certain lands, including 

were sold to tbe defendant by a registered 
‘sale deed. The suit land was, however, 


his vendors. The defendant's vendors then 
sold the suit land to the planitiff and the 
plaintiff Aled a suit to recover possession of 
‘the suit Jand from the defendant. The 
defendant contended due to a mutual mis- 
take the suit land was not included in his 
-sale deed. The defendant’s right to ‘sue for 
rectification of the sale deed under + 81 of 
the Spectfio Relief Act, 1877, was not barred 
.by Ifmitation at the date of the written state- 


ment. On the whether the defendant 
d be all to plead the mutual misteke 
dn defence to the p s sult :— 
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the suit land, /' 


1885 
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of: mutual mistake on which he could have 
obtained a rectification of the sele deed 
executed in his favour.” os ee 
SaTERI SHIDDAPPA v. RUDBAPPA. 

56 Bom.L.R.394, 


STAMP ACF. (IT of 1899), 3. 411). See 
Stamp Act, ART. 40(b). 56 Bom.L.R.528. 


y D, 118) a Indian Companies Act (VII 
Q 918), Sec. 843 ompany regisicring 
instrament of transfer of shares not duly stamp 
iener company Habe for .paymeni of 
uly. 
~ A company which has registered an instfu- 
ment of transfer of shares which is not duly 
is not liable for pa of the 
proper stamp duty under the Stamp Act, 
The only Hability to pay stamp duty in the 
of an instrument of transfer is. n the 
executant." If he fails to do so, the 
Authorities can proceed against him. If 
the document is brought before the Revenue 
Authorities, the Revenue Authorities will 
impound i, but kaving kmpomded it the ooy 
t given to them to proceed for the recovery 
the duty is against the person who was 
liable to pey duty. 
In re Jaanen Murs Lp. 56 Bom.L.R.525. 
—— S8. 40. See Sra Acr, 8. 29. 
5 56 Bom.L.R.525. 


—— 8.48. Ses Stamp Act, S. 29. 
56 Bom.L.R.525,. 


—— S. 62. See Sramp Acr, S. 29. 
è 56 BonLL.R.525. 


R O O E TO 
provisions norma o 
Sean Suh raa io eposii af title 
deeds — such document an agreemeni for . 
deposit of title destls under art. 6. 

is intended by art. 6 of the Indian 
8 Act, 1899, is a document which should 


depostt of title deeds. But if a document 
contains all the provisions which are normally 
found in a mortgage deed, then the mere fact 
that the document also contains the bargain 
with to the deposit of title deeds would 
not it an for the deposit of 
title deeds under art. 6 of the Act. 

A document mentioned the sum advanced 
and the date on which it was repayable. It 
contained various covenants by the mortgagor 
and dealt with the payment of interest; 
peyment of costs, charges, expenses between 
attomey and client; payment of compound 
interest ; the ob. on of the mortgagor to 
execute a first. and the payment 
of insurance. It also pro for giving of a 
notice by the m on his failure to pe 
the amount on the due date and dealt 
acceleration of the due date when any contin- 
gencies mentioned therein aose, On the 
CNT ee ria eclable: ar att, ao) 
on which duty was leviable under art. 40(b) 
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‘STAMP ACT, ART. 6—(Contd.) 


of the Indian Stamp Act, 1809, or was.an 
-agreement relating to the deposit of title deeds 
on which duty was leviable under art. 6 of the 


especially the with regard to the 
acceleration of due date for the payment of 
the m debt, the document fell under 

the Indian 


ortgage debt, 
‘art. 40(b) and not under art. 6 of 
8 Act. 


In re IAN STAMP ACT, 1800. 


——————ART. 61. Sæ Sramr Acr, 8. 20. 
56 BonLL.R.E2 


——ART. 62, Ses Sram Act, 8. 23. 
56 Bom_L.R.525. 


STANDARD RENT, how to be determined. 
Under a lease executed in 1909 an open plot 
of land with some sheds built on it was let 
out to the opponent on a yearly rent of Rs. 600. 
The opponent built other structures besides 
the on the open plot and ict out these 
structures to various sub-tenants when sub- 
letting was 
1949 and 
tenant and was protected from eviction bv the 
Bombay Rents, Hotel and House 
Rates Control Act, 1947. The dlords 
pled mdee p: TL ee Aot Tor determin Hon 
the standard Tent of Ehe premias Tom 104, 


from a ae T 485 ah rent and 
Sores dhe anda eat en DE RE G06 
but was much more than that :— 

Held, that the standard rent must be fixed 
as between the immediate landlord ani the 
immediate tenant, and 

that as the standard rent was to be deter- 
mined by what rent the immediate 
tenant, who was opponent, was paying on 
September 1, 1040, and not by deri what 
the sub-tenants were pa 
the immediate ts of 


‘STATUTORY ORDER, proof of. 

Where an orcer is a statutory order it is 
not necessary for the prosecution to shaw that 
the person affected by it knew of the order. 
As soon as it is shown that the order came into 
foroe, contravention of it became an offence, 
though in fact the offence is committed soon 
after: the fact however will be taken into 


consideration in awarding sentence. 
STATE v. ManrpaTRax. 56 Bom.L.R.274, 


SUB-LETTING by tenant. See Bowsay 
Renrs, HoTaL awo Lopame House RATES 
CONTROL Act, 1947, S. 18. 56 Bom.L.R.467. 


——Decres for eviction binding on. 
A sublesece is bound by a decree for pos- 
session obtained by the lessor against the lessee, 
no matter whether the sub-lease was created 
‘before or after the suit, provided the eviction 
is based on a ground which determines the 
sub-lease also. 
GURUSHIDHASWAMI V. MAHARASHTRA 
Sapna. 56 Bom. L.R (SC) Taa. 
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SUCCESSION to property—Whether a mode 
of transfer. 

Suoceaston to property implies devolution 
by operation of law and cannot appropriately 
be described as @ mode of ay ace 
EBRAHIM ABOOBAKER V. TEK CHAN 

56 Bom. LR. (8.C.) 6- 


PT ERA ACT (XXXIX of 1925), 
intention” in tn socion- Comisar inlantion roc 
ri hide ai: Bee estator creatwg sine tnietests th 
ie sees 


urt can presume in favour 


contrary intention 
appears by the will’? in s. 100 of the Indian 
Sucoeasion Act, 1925, must be construed to 
mean that there must be a clear, unambiguous 
and uivocel intention by the testator im 
beforena pequet moyna ona 


die before the 
testator, can be defeated. 

In construing a will the Court primarily 
does not lean one way or the other but has to 
read the plain words of the will in their proper 
context. It has to collect the intention of the 
testator from a consideration of the whole wil. 


it, the 
constructions, prefer the one that resolts in 
favour of thet which does not leave a hiatus. 
The presumption in such a case is in favour of 
complete disposition. 
Alt RUMI 0. Feamnoz. 

56 Bom.L.R.(O.C.J.) 916. 


SUMMARY SUIT—Defendant in summary 
ruit taking out notice of motion to record 

romise—VV hether for defendant 
to o Court’s leave to defend ruch notice 


of motion. 

It is not for a defendant in a 
summary suit to o leave to defend for the 
purpose of taking out a notice of motion for 
recording a lawful compromise, 

JAGANNATH 0. RUPOHAND. 
56 Bom.L.R.(0.0.J.) 916. 


SUPREME COURT—Application for leave 
appealto. See Luoration Act, 8. 12. 
56 Bom.L.R.907. 


“ute vt ge 
of. 
gee es mie Saprene Court of Tadia docs 
a diferent view from the view taken 
Council, the decisions of the 
are eih binding upon tbe High 
Cone an and what ia binding is not merely 
int actually decidedgbut an opinion expressed. 
> Council, which opinion is expressed 
consideration of all the arguments 
and which is deliberately and advisedly gtven. 
STATA or BOMBAY v. CHOAGANLAL. 
56 BonLL.R.(F.B.) 1084. 


————Obtier dicia of—Rindirg effect. -pis 
tinction between obiter dicta and Mo idadi, 

It is as much pecemary in‘the interests of 
judicial uniforinity and judioldl discipline ‘that 


aopa: . i 


SUPREME COURT —(Contd.) 


on a point which is not necessary for the 
‘decision of a case. This definition draws a clear 
distinction between a point which is neces 
par or ha tarem n aon eaa E 
w 


is not for the dterminati 
of the case. Bue i both cases ints m 
arise for the determination of tribunal. 


decidendi; the opinion of tbe tribunal on the 
on which was not to decide 


upon the High 
opinion which would be binding 


determination of the Court, and 
even though it might be found thet 
the on was not necessary 


on the High Courts. 
OHANDAS V. SATTANATHAN. 
56 Bom.L.R. (O.C.J.)1156. 


—_—__-ADVOOATES (PRACTICE IN 
-HIGH COURTS) AQT, (A VIII of 1951), 8. 2. 
The result of provisions of s. 2 of the 


Courts) Aot, 1951 in effect would be that, not- 
withstanding any order which the High 


Court ma an advocate of that 
Court tn exercise of its disciplinary jurisdic- 
tion, rep g or removing 


rimanding 

from practice the advocate concerned, the 
said advocate, if he is also an advocate of the 
Supreme Court, shall as a matter of tight be 
entitled to practise in the High Court. 
the Supreme Court in the exercise of its disci- 
pier aia ae over the advocate of that 

disciplinary action against the said 
advocate, it a notice of the action taken 
by tt to the High Court for the guidance of the 
High Court. It would be open to; the Migh 
Court in the exercise ofits disctplinary j 
Hon over the advocate of that Court to take 
disciplinary action the advocdte under 
ss. 10, 11 and 12 of the Indian Bar Councils 
Act, 1926, and to forward a copy of the judgment 
oad by dE to ihe Sapra TODE E 
request that the at ihe ady take such 
action as it deems ft ad te. 
In re GAUBA. 56 Bom L- R.838, 
on appeal, 56 Bom.L.R.(8.C.) 1220. 


SURETY—Connioance or negligence on part 
of. 

lo o Ha dies aena “Ot Abe ARAN 
urfder s. 5145) of the Criminal Procedure Code 
will properly arise in cases where the accused 
das been subsequently arrested or.the amount 
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forfeited is excessive and the surety fs unable to 
pay. It ts also relevant to consider in such 
cases whether the surety did not aot irres- 
ponsibly and there was no connivance or 
on the part of the surety. 
BALRAJ v. Stara oF B'BAY. 
56 Bom.LR. 184, 


SURRENDER. es HDU Law—SuRREN- 
prB—Winow. 56 Bom.L.R.(8.C.)447. 


TALUKDAR—Lease of lands to tenants 

under agreements. See Bowpay TENANOY 

AND AGRICULTURAL Lamps Act, 1948, 8. 11. 
56 Bom.L.R. 1084. 


TAX, double taxation in respect of same 
9 ea ity of tasation. 

nder the n of India’a tax is not 
illegal on the ground that it involves double 
taxation in respect of the same subject-matter, 
e.g. where taxes are levied twice upon the 
same thing, once for the benefit of the Provin- 
cial Government and in the second instance for 
the benefit of Local Self Government bodies, 
for e Je, the District Local Board or the 
Muni 


H OANTONMENT Bp., Poona ». Westman Dip 


~ Tea THES, 56 Bom.L.R.45. 
—_-_——-non-payment of, whether a disquali- 
fication to nomination. See BOMBAY VILLAGE 
Pancoayats Act, 1988, S. 8(1). 

56 


TENANCY, Contractual, coming to an end 
by notice. See PROTECTED TENANT. 
56 Bom.L.R,385. 


— Creation of, how created in 
India. 

The forms tn which tenancy rights are 
created in India are not uniform and they do not 
conform to precedents known to conveyancing; 
sometimes the words used are not precise 
and it is not easy to understand from the 
said words the intention of the parties in 
executing the documents. The nature of the 
iea. cree by amy document must 

be determined by construing the 
document as a whole. If the is 


tenancy 
for a building prem prima facie tt may be 
‘arguable that it is intended for the life-time 


of the lessee or may in certain cases be even a 
permanent lease. facie such a lease is 
not intended to be tenancy at will. But 
whether it is a tenancy for life or a permanent 
tenancy must ultimately depend upon the 
terms of the contract fteelf. And in construing 
the terms of such contracts the Courts must 
look at the substance of the matter and decide 
what the parties really intended to do. 
BavASAHEB 0, WEST PATENT Paxss. 

4 56 Bom.L.R.61. 


= or lift 

If the lease is for a definite period and before 
the period is over, the lessee dies, the 
remainder of the period, the leasehold 
enure for the benefit of his heirs, unless the 
raha igang rie Sarva era a 


lessee’s death re the expiration of the 
od the rights of the lessee are not to enure 
the of his successors. If the lease 
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TENANCY-{Conid.) 


is for an, indefinite 
‘for the benefit of his It is usually for the 
Ufe-time of the lessee himself, unless again it 
-clearly from the contract that the 
benefit o lease is intended to accrue to the 
successor of the lessee. If the lease provides 
that the lessee wond continue. In: pomesklon or 
roperty so long as he pays rent, 
‘orally 4 e E aa le®se for an indefinite 
Riad en aich fon ie teams Of te ewes 
condition that, the lessee will remain in 
on so long as he pays rent gives the 
tenant the right to continue in possession on 
of rent and im an obligation on 
dine lendiond to anbeot said rent and allow 
the tenant to remain in possession so long as 
. the rent is thus paid. If the lease is expressed 
to be terminable at the option of the lessor or 
at the option of the lessee it creates a 
at will and such tenancy is determined at the 
‘option of efther party to the contract. A 
tenancy at will is necessarily determined by the 
death of the lessee. It can be determined by 
the lessee crea’ a lease in favour of another 
Speen Or yee assigning his right to a 


BAVASARED o. Weer PATENT Press. 
56 Bom,L.R.61. 


'. TENANT, allottee of displaced persons 


„premises has status o ia 
Sea cers Pontes 


An allottee of 
under the Bombay Diosinced 
Control and Regulation Act, 1932, is not a 
- tenant. 
SANWALDAS D. STATE oF Bowpay. 
' 56 BonLL.R. (0.Q.J.)970. 


—————death of, effect on tenancy. See 
Lease, Tryanr HOLDING OVER. 
56 Bom.L.R.61. 


erie ee of of lease— 
Land for butiding purp 
Tllxed to sema atptration ef peat, Hance 
to remain in possession on ` 
yearly reqni—Lessee given Fe 
lease at pleasurs—Natire of tenancy 
created —Whether a tenancy at will or perma- 
nen! or tenancy for lifetime of lessee. 
Under a lease a plot of land was let out to 


the tenant, a , for building 
P for Pi arom odo 
“exp 


year 
ment of lease further gave the lessee the option 
Be ee a On tik 
on whether the 
lease was a tenancy at 
e a ca 
the tenant :— 

Heid, that the document of lease emphasised 
its dominant intention which was the leseec’s 
right to remain in for an indefinite 
period subject only to the condition that he 

» and 
and reasonable 
. construction of this document the lsesee was 
cane a 
as lessee for his life, and - 
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TENANT—(Contd,) Eag e 


od, it does not enure that as the leasee in the case was a 


A registered 
company, the leasehold rights enured so long 


(4). 


as the company existed. 

The forms in which tenancy rights are created 
in India are not uniform and they do not 
conform to precedents known to conveyancing; 
sometimes the words used are not 
and it is not Soe pepe ren 
words the on of the 
the documents. anaes Or oe ee 
created by any document must nevertheless 
be determined by co the document as 
a fale If the tenancy for a building 

prima facie it may be le that 

via intended for the life-time of lessee or 
may in certain cases be even a permanent 
lease. Prima facie such a lease is not intended 


to be t at will. But whether it is a 
tenancy thi eta a permanent tenancy must 
ultimatel n ie terms of the 
contract the terms 


of such pete ae Courts must look at the 
substance of the matter and decide what the 
parties really intended to do. 

If the lease is for a definite period and before 
the period is over, the lessee dies, d the 


stipulates that in case of the 
fore the expiration of the 

od the fights of the ee Dot To ene 
or the of his successors. If the lease 
is for an indefinite period, it does not enure 
for the benefit of his heirs. It is usually for 
the life-time of the lessee himself, unless again 
it clearly s from the contract that the 
benefit of lease is intended to accrue to 
the suocessor of the lessee. If the lease pro- 
vides that the lessee would continue in posses- 
sion of the property so long as he pays rent, it 
is usually ed as a lease for an indefinite 
od and as such for the lifetime of the lessee. 


‘the rent is thus paid. If the lease is expressed 


to be terminable at the option of the lessor or 


— Se Srecrio RELIEF Act, S. 9. 
5S BO ed SOY 


TICKET, Failure to 


purebane; in a tram-car. 
See MUNICIPAL Act ( 


RPORATION), S. 460H 
56 ee, 


TITLE DEEDS, deposit of—Ses STAMP Ac 
ART. 6. ; 56 Bom.L.R.528. 


- 


t954] (} 
e 


TORT; Megal act.. 7'7- 7 
When a mortgagee is 
t 


arising out-of a tort. ' 
Sion Iie sieht to cere ir 
if he commits an:act which is 
is not a tortious act but is 
‘and is attracted by the provisions of s. 76 of 
the Transfer of Property Act, 1882. 
GENUS v. MURLIDOAR. 56 Bom.L.R.462. 


TRADE MARK—Burden of proof. 

The burden of proving that the trade mark 
which a person seeks to 
to deceive or to cnuse co 
applicant. It is for him to 
trar that his trade mark does not fall 
the prohibition of s. 8 of the Trade Marks Act, 
1940, ond therefore it should be 


Moreover tn dea whether a trade 
mark is Likely to or cause confusion 
that duty is not discharged by arri at the 


ig abd oreo trade 
mark w P registered and whose 
proprietor is o "Ee real question to 
aration of the mack. on to 
decide in such cases is to see as to how a pur- 
chaser, who must be looked upon as an average 
man of o in’ » would react to a 
particular trade mark, what association he 
would form by looking at the trade mark, and 
in what he would connect the trade 


56 Bom.L.R. (8.C.)21. 


TRADE MARKS ACT (F of 1940), 8. 8. 
Under s. 8 of the arks Act, 1940, 
an application made to register a trade mark 
a likely to deceive or to cause confusion 
‘has to be refused n the fact 
that the mark might have no 1 or close 
resemblance with any other trade mark. The 
hes to come to a conclusion on this 


Soe Peet ae eee oe 
What "the ‘Registrar igs 
see the has to' seo is 
whether looking at the circumstances of the 
oase a particular trade mark is likely to deceive 
or cause confusion. 
Naronan 8, T. Co. v. J. CHADWIOK. 

56 Bom.L.R. (8.0) 21. 


——__—_S. 76—Leters Patent, cls. 15, 16, 44 
Beanie of India Act, 1915 (5 &6 Geo. F, 
pial 108—Gooernment of India Act, 1936 
(26 F, 0. 2), Sec. 323—Constitution of India, 
art. 225—Interpretation Act, 1889, Secs. 82, 88 
—General Clauses Act (X of 1897), "Bee. &—High 
gons at (24 & 25 Fic., c. 104), Sec. 18— 
ppeal to Court from decision of y esi of 
Trade Marks. under s. 76 of Trade Marks Act 
—Whether judgment of Judge of High Court in 
auch appeal paa ran ch 15, Leiers 
Pateni—.ippheation to register trade mark 
which is to deceive or cause confusion bit 
pics no identity or esem anoa with other 


, cant that trage mark not 


‘cm 
j eran 76 of the Trade Barks’ Act, 1940, 
oonfers a right of appeal to the High Court and 
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TRADE MARKS ACT; 8. 776—{Contd.) 


ys nothing more about tt. That being so, 
the High Cour being selzed aa suoh of the 
pellato jurisdiction conferred by s.-76 of 
the Act, tt bas to exercise that in 
the same manner as it exercises its other ap- 
te jurisdiction, and when such jurisdiction 
exercised by a single Judge, his. fudgment 
becomes subject to appeal under cl. 15 of the 
Letters Patent, there being nothing to the 
contrary in the Trade Marks Act. 

. When a statute directs that an appeal shall 
lie to a Court already established, jhen that 
appeal must be regulated by the practice and 
procedure of that Court. 

Reference in cl. 15 of the Letters Patent to 
s. 108 of the Government of India Act, 1918, 
shduld be read as a reference to s. 223 of the 
Government of India Act, 1935, and to art. 
225 of the Constitution of India. 

Section 108 of the Government of India 
Act, 1915, conferred power on the High Court 
which that Court could exercise from time to 
time with reference to its on whether 
existing at. the coming into force- of the 
Government of India Act, 1915, or whether 
conferred on it by any subsequent tion. 

The words “vested in the Court” s. 108 
(I) of the Government of India Act, 1915, 


The canon of construction of statutes en- 
unciated in s. 88 of the In retation Act, 
1889, and reiterated in s. 8 of the General 
Clauses Act, 1897, isone of general: application 
where statutes or Acts have to be construed, 
and that rule or construction can be lied 
in construing the charters of the different 
Courta. 

The purpose ard intent of cl. 44 of the Letters 
Patent was to declare that in addition to the 
urisdiction conferred by cl. 16 of the Letters 

tent it would also exercise the appellate 
jurisdiction which from time to time would be 
conferred on it by enactments. 

Under s. 8 of the Trade Alarks Act, 1040, an 


applic lication made to register a trade mark 
is 


that the mark might have no iden 
resemblance with any othen trade mark. The 
has to come.to a conclusion on this 

Re wit ae Gee leet eae 

D? the mex with any other on trade 


or vause confusion. 

The burden of proving that the trade mark 
which a person seeks to register is not Likely to 
deceive or to cause confusion is upon the appli- 
cant. It is for him to satisfy the 
that his trade mark does not fall the 
prohibition of s. 8 of the Trade Marks Act, 1940, 
and therefore it should be registered. More- 
over in deciding whetber a particular trade 
mark is likely to deceive or cause confusion 


that duty Is-not discharged arri at the 


result merely co with trade 

mark w is and whose 
riso opposition to the 

tration óf the mark. real question to di 


ip such cases is to see as to how a purqhase 


. form by looking at the trade mark, 
. what respect he would connect the trade 
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TRADE MARKS AQT, 8. 76—(Contd.) 


. Who rene be looked upori as an a 
(9 intelligence, would react to a parti: 
cular mark, what association he wo 


man 
uld 
and in 
mark 
with the goods ho would be pu . 


Sawira Teran Co. v. James 
CHADWICK. 56 Bom.L.R.(8.C.) 21. 


———_8. 77. See Terana Manus Act, 5. 76. 
56 Bom.L.R.(8.C.) 21. 


TRAM-QAR, fkilure to purchase o ticket in 
a. See MUNICIPAL Act (CORPORATION), 8. 460 
HL) 56 Bom.L.R.264, 


TRANSFER OF PROPERTY ACT (IF of 
188%), 8. 52. See Bowsay AGRICULTURAL 
Daprors RELF ACT, 1947, S. 40. 

56 Bom.L.R.69. 


——38. 53. See Bowsay AGRICULTURAL 
Daprtors REviaF Aor, 1947, S. 40. 
: 56 Bom.L.B.69. 


———S. 53A. Ses MIFTAEE or Parties 
IN DED. 56 Bom.L.R.394, 


———-S. 54. Ses Misraxa OF PARTIES IN 
DEED. 56 Bom.L.R.394, 


——__S. 68—Limiiation Act (IX of 1908), 
containie 


cf 
repay . mortgage 
specified period —M æ not put in 


of: ed property—W hether terms of covenant 
pefea iaa s. 68(1Xd)—Mortgagee whethe 


nal covenant to pay in the m 

this right would have to be 

the prescribed period of twelve 

date of the mortgugor’s default. 
covenant to pay in 

the terms of that covenant 
affected or restricted 

ons of s. 68(1) (d) of the Act. 

statutory ri oonferrest 

mortgagee under s. 68(1)(d) as well 


BEGEr gS 
etre at 
P33 

g 


; 


F 


but stands by his contractial 
be entitle? to sue for the mort- 


The view that s. 68(7}(d) of the Transfer of 
Property Act, 1882, imposes upon the mortgagee 
an obligation to gue forthwith for the mortgage 
amount even though a larger period of limtta- 
tion is available to him under the’ speciflo 
terms of the contract would lead to very 
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TRANSFER OF PROPERTY ACT, 8. 68 
—(Contd.) 


unreasonable results, The language of a. 68(7): 


(d) permits a more reasonable and le 
construction to be put upon its ma akg te 


ho. that the statutory right conferred 
upon mortgages does not necessarily 
the contractual where such a right is 


available to him by the terms of the contrast 
and that in such a case it is for the mortgagee 
to decide whether he accepts the statutory 
right Or:standa Dy the contractual riglit: The 
option must be his and not of the defaulting 
mortgagor. ; 
- A mortgage deed dated October 12, 1927, 
whieh porported to be a poser y Mee 
contained a specific covenant to y 
mortgage amount within five mort- 
was not put in possession of the property 
he filed a sait on August 30, 1948, to- 
recover the mortgage amount. It was oon- 
tended by the mortgagor that by virtue of s. 68- . 
(1) (d) of the Transfer of Property Act, 1882,, 
the money due under the mortgage became 
due on the date of the mortgage when 
possession was not given to the mortgagee and, 
therefcte, sult was barred under art. 182 
of the Indian Limitation Act, 1908 :— 

Held, that the terms of the covenant were 
not adversely affected or restricted by s. 68(Z} 
(d) of the Transfer of Property Act, and that. 
as the suit was instituted within twelve years 
after the expiration of five years mentioned in. 
covenant, it was not barred under art. 182 
of the Indian Limitation Act. 

SDRAMAYA v. Danava. 56 Bom.L.R.407. 


—___-8. 76—Civil Procedure Code (Act V of 
1908), O. II, r. 2—Suit for 


perty a 

tortious act—Indian Limitation Act (re of 1908), 

arls. 86, 130, 116. : 
The lability of the mortgagee 

the mortgagor for the loss sustained by the 

on account of the non-observanoce 


illegal, the act 
but is only an Ilegal sot and is 
attracted by.the provisions of s. T6 of the 
Transrer of Property Act, 1882, 
Guwosl RAMJI v, MUBRLIDOAR. 


q 


hts of a leases. 
‘But for the creation of a valid lease it is neces- 
sary to prove the presence of-some gther equally, 
important as laid down in`s. 195 
of the Transfer of Act, 1882; 90 
‘thet it cannot be said -merely because a 


«x 


se Oo 


° 


1954) e 
TRANSFER OF PROPERTY ACT, B. 105 
—(Conid.) 

is given the right to exclustve possession 


becomes a tenant even if he does not 
the other 


; 56 Bom.L.R.365. 


___——Indian Aet (XVI of 1908), 
Sec. 17(1) (d Possession 
ec, )( naar Po fe y— 


decree in appeal ‘endani— 
U t a tn! loi 


defi 
perty to plainthf No. 2, and tf he failed to do so, 


_ plaintiff No. 2 was to take possession at the 


created a lease or only a licence in favour 

Held, on the construction of the decree, 
that the decree created a lease and not a licence. 
NARAYAN 0. GANGADHAR. 56 Bom.L.R.893. 


—— 5S. 108. See GOVERNMENT PREMISES 
(Eviction) Act, 1960, S. 8. 
56 Bom.L.R. (0.G.J)308. 


———See Bomwsay Renrs HoTRt AND 
Lopcrmwe House Bares CONTROL Aor, 1947, 
8. 15. 56 Bom. L.R.467. 


———See Bua, Cause Courts Acr 
(PamsipEncy), S. 47. 56 Bom.L.R.1005. 


———-S. 122. See Evooence Act, 8. 72. 
56 Bom.L.R. (O.G.J.)1148. 


———8. 123. Sæ Evivomrce Act, 8. 92. 
56 Bom.L.R. (O.0.J.)1148. 


TRANSFER OF SUIT to Bombay Agricul- 
tural Debtors Relief Act Court. See Bompay 
AGRICULTURAL Desrons Rutisr Aor, 1947, 
§.:19(7). 56 Bom.L.R.902. 


holding over. See Srmourio Rewer Act, S. 9. 
56 Bom.L.R.(O.C.J.) 308. 


ante 2% ë 
TRUST, foreign, administration of. 

‘The Court, in the exercise of its authority 
-will not interfere with the administration of a 


/ 


GENERAL INDEX, 


1843 


‘TRUST—{Contd.) 


trust and will'not exercise its equity 

on in respect of the non-resident- 
defendants. ae 

Even if the Court is noo to grant 

the reliefs which interfere the adminis- 

tration of the trust in the foreign countries, 


uential orders as may be necessary. 
‘AZLEHUSSEIN V. YUBUFALLY. 
56 Bom.L.R. (0.C.J.)955. 


———Specific purpose, 

In order that a suit niay have the benefit of 
s. 10 of the Indian Limitation Act it must be a 
suit against a person in whom „the property 
has become vested in trust for any specific 


or his resentatives or 
assigns, not for valuable oon- 
sideration. The word is ‘tly 


wide to cover a lessee as but if the lease 
is for valuable consideration, the case will 
come within the terms of the exception laid 


will not be precluded by reason of the fact that 
the property was to knowlenge a trust 
property, from rel on the p ons of the- 


statute whioh time within which the- 
suit must be brought. 
GURUBHIDDHASWAMI D. Jaret 


Sanna. 56 Bom.L.R. (8.C.)783.. 
ULTRA VIRES, Bombay Housing Board 
Act, 1948. 

Section 4 of the Bombay Rents, Hotel and. 
Lodging House Rates mtrol Act, 1947, 
as well as s. 8-A of the Bombay Housing Board 
Act, 1048, are not open to as un- 
constitutional on the und of oontravention.- 
of art. 14 of the Co: on of India. 
Basurao v. B’Bay Hoosma BOARD. 

56 Bom.L.R. (8.0.)286. 


————Bombay Indusjrial Relations Act,. 

1946. 
The right to freedom of speech and expres- 

sion and to form associations or Unions under 

art. 18(7}a) and (c), read with art. 14 of the 

Constitution of India, conferring the right of” 

before the law or the equal protection 

the lews is not infringed by the Bombay 

Industrial Relations Act, 1046. 

Rasa KULKARNI V. B’BAY STATE. 

56 Bam.L.R. (S.C.)459.. 


———Bombay Merged Territories 
aroda Mulgiras Tenure Abolition) Act, 
953, is constitutional and is, therefore, valid. 
CHAMPRAJBHAI V. STATER OF B’BAY. 
56 Bom.L.R.1072. 


Bombay Municipal Act (Corpora- 
tion). 


Section 169 of the Bombay Municipal 
Corporation Act, 1888, which empowers the 
Commissioner to charge for water supplied by 
measurement, is valid. 

Himasdat v. STATE OF B’Ray. 
í ; 56 Bom.L.R. (O.C.J.)1035. 
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ULTRA VIRES, Bombay Municipal -Act 
(District), 1901. 

Section 5%7)(%i) of the Bombay District 
-Municipal Act, 1901, was not ulira vires of the 
once in, Counci, because it involved a 
- on egislattve power to the Governor 
en j.e. the ee of the Province. 
CanTromoant Bp. POONA v. Pte INDA 
“THEATRES. 56 Bom.L.R.45. 


aor apm Personal Inams Aboli- |- 
on 
ct, constitutional and is, ae 


therefore, valid. 
GANGADHARRAO 0, STATE OF B’BAY. 
56 Bom .1.R.1062. 
, 
—— Bombay Prevention of Adultera- 
tion of Articles of Food Rules, R. 6(A). 

Rule 6 (A) of the Bombay Preven on of 
-Adulteration of Articles of Food Rules framed 
under the Bombay Prevention of Adulteration 
. Act, 1025, is ultra vires of the Aot, being in- 
consistent, with s. 19(7) (c) of the Act. 

STATA v. BHARAT SHANKAR.- 
56 Bom.L.R.245. 


———_R. 6(BXN. 

Rule 6 (B) (1) 0 the Bomba Prevention of 
-Adulteration of Articles of. Food Rules is 
énira vires of the Bombay Prevention of Adul- 
teration Act, 1925, in so far as the words 
~“‘which has an of more than 2.5 per 
oent., calculated as Oleic Acid” are concemed, 
‘only tf the Court is satisfied that whenever 
there is deficiency in any of the norma! oonsti- 
tuents of ghee or whenever there is addition of 
extraneous matter to the normal constituents 
re thero is neocearily an'exoesi ot doldity 

Hagia over thea .5 per cent. acidity, referred 


ence. ie epee 56 Bom.L.R.128. 


—— Bombay Public Trusts Act. 
Clause (3) of s 55 of the Bombay Public 
Trusts Act, which contains the o 
provision and the ding provision 
to the powers of Court 
~in the latter part of a. 56(1) are void. 
BATAL v. STATE OF B’BAY. 
56 Bom.L.R. (8.C.)1184, 
on appeal from 55 Bom.L.R-84, 


_———S. 58 is not ultra vires of the State 
by reason of the fact that it is not 
“a tax but a foe. 
RarmaL v. STATE or B’pay. 
: oe EE OEA get 
on appeal from 55 Bom.L.R. 8 


————Bombzay Rents, Hotel and Lodging 
. House Rates Control Act, 1947. 
Section 4 of the Bombay Rents, Hotel and 
House Rates Control Act, as well as 
s. 3-A of the Bombay Housing Board Act, 
1948, are not open to challenge as unconstita- 
-tional on the ground of contravention of art. 14 
-of the Constitution of India. 
BaBuBao v. B’say Hovsmre Bp. 
36 Bom.L.R..(8.C.)286. 


————The State Legislature was petent 
“Yo enact the Bombay Henta, Hotel and Lodging 
-House Rates ‘Control (Second 


‘1952. 
The provisions of the Criminal Law Amend- . 


apace of 
In Te AZGARALLL. 


\ ` 
x ivor LUL” 
ULTRA VIRES—(Consd.) i 


Act, 1951, and it applies to the Cantonment 
areas in the State. 
DaBURKHANAWALLA D. KHEMCHAND. ` 
56 Bom.L.R.105. 
Bombay T 


————. and Agrica}- 
tural Lande Act, 1948, 8. as). 


Section 0(2) of the Bombay Tenancy and 
tural Lands Act, 1948; is not wlira vires 

the Legislature on the, ground that it 

ted 1 on. 

B’nay Stata. 56 Bom.L.R.321. 


Law Amendment Act, 


CHOLNLAL v. B 


ment Act, 1952, are not violation oi ‘the 
A aader lone of law contained 

nstitution. 
56 Bom.L.R.199. 


——Infinx from Pakistan Control Act, 
1949,8.7. - 

Section 7 of the Influx from Pakistan Control 
Act, 1049, is void under art. 18(7) in so far 
as it conflicts with the fun right of a 
‘eltizen of India under art. 19{1) (e) of the 
‘Constitution of India. 

56 Bom.L.R. (8.C.)768. 


——__——_-Penal Code 
S. 497 of the Indian Penal Code, 1860, 
does not contravene arts. 14 and 15 of the 

Constitution of India. 

Yusor v. STATE OF B’BAY. 
56 Bom.L.R. (8.G.)1179. 
on appeal from. 53 Bom.L.R. 736. 
Press 


a (Objectionable Matters) 
Act, 1951. 


Section 11 of the Act is not lira vires the 
Constitution of India. 56 Bom.L.R.709, 


_____‘Sholapur Spinning and Weaving 
Gompany (Emergency Provisions) Ordin- 
ance II of 19:0, and the Sholepur Spinnin- 


art. 14 of 


and Weaving (È Provisions) Ast, 
1950, w test. aiithodee a dep 


of the tied a of the compen Rapti the 
81 of the Conatitation of India 
area compensation and are not covered 
by the exception in ol. (5) (b) (i) of art. 31, are 
void, as both the and the Act 
violate the fundamental right of the company 
under art. 31(2) of the Constitution. 
DWARKADAS 0. SHOLAPUR 


MLA. 
56 Bom.L.R. (S.0.}681. 


VALUABLE SEQURITY—Import license 
is. See ImrorT Lickwse. 56 Bom.L.R.188, 


WATER-TAX, payment of. Ses MUNICIPAL 
Aor (ConroRA Ter) 8. 169. 
Bom.L.R.(O.G.J.) 1035. 


Wila fabs Socio f 
a will the Court 
D A ean aie obo ne arer Bee hat 


read the plain words of the will in¢hetr proper . 


context. It’has to collect the intention of the 
testator from a consideration of the whole wil. 
But when it is suggested that the testator created 


t. 





- @ 


‘ 1955.7 


é 
WILL-*(Conid.) 
some interests in 
of and yet failed to 
will, if there are two possible constructions, 
prefer the one that results in favour of that 
which does not leave a hiatus. The presump- 
tion in sucha oase is in favour of compiete 
disposition. 

Amy Russi o. Paamnos. 
56 Bom.L.R.(0.C.J.)910. 


WORDS AND PHRASES: ` 
“A Court of first instance and a Court of 
Appeal.” See Luaration Act, 8. 14 
56 Bom.L.R.214. 
A 


“A reputed thief.” See Poic Act - 
Bay), 3. 122 (d). 56 Bombe a3, 
“Accused of any offence.” Ses Consrrru- 


TION OF Invi, ART. 20. 
56 BonLL.R.(8.Q.)13. 


the he disposing 
tally dispove of it, the Cou 


“u 


ART. $1(2). 


See CONSTITUTION OF INDIA, 


56 Bom.L.R.(8.C.)681. 


————Ses CONBTITUTION OF INDIA, ART. 81(2) 
56 Bom.L.R.(O.G_J.)966. 


a Apit the: weight. of edida" Ses 


CrnarmaL Procapunz Cona, S. 807. 
56 Bom L-R.(8. Q.)276. 
“Any income, profits or 


ie. or 


m.1,.R.675. 


TADEN INOOME-TAE ANT, 8. ee 


“As making a charge for the commission 
of an offence.”” See CROINAL PROCEDURE 
Conr, S. 488. 56 Bom.L.R.889. 


“Assign.” Ses Luarratiom Act, S. 10. 
56 Bom.L.R. (9.C.)783. 


to a penalty.” See Comsri- 
I4, ART. 20. ; 
56 Bom.1L.R.(8.C.)13. 


“Be sub 
TUTION OF 


“Commence.” See Incoam-Tax Act, S. 
56 Bon. L.R. 


11). 
2. 


“a 


“Commission of the Act charged ble an 
offence.” See CONMBTITUTION oF 
ART. 20. 56 Bom.L.R. (8S. aus: 


“Commission of the offence.” 
TUTION OF bon, ART. 20. ` 
56 Bom.L.R.(8.Q.)16. 


See CONSTI- 


“Convicted” Ses CONSTITUTION OF, INDIA,, 
Axr. 20. 56-Bom.L.R. (8.Q.)13. 


“Creditor.” Ses PRESDAENCY-TOWNS IN- 
BOLVANOY Aor, 8. my 
6 Bom.L.R.(O.G.J.)905. 


“Deemed tnoome.”’ 
8. 42. 


See INcomE-TAX Act, 
56 Bom.L.R. (S.C.)280. 


* ‘Deethed to, accrue to a resident within 
‘taxable territories.” See Incomm-Tax „ACT, 
1053, 8. 42. 56 Bom:L.R. (8.0.)280. 


GENERAL INDEX,” 
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“Deemed to know.” See Drsunance Je- 
eos 56 1. 


G 


9 Ses CONSTITUTION OF INDIA, 
Arr. 81(2). 


56 BonLL.R. (8.0.}681; 

laced ” Ses Disptaceh Pmr- 
Etap Pee Ånrypruewr) Aor, 1951, S. %6) 
(10). 56 Bom ERA. 


“Eminent domain.” Ses CONSTITUTION OF 
Dm, ART. 81(2). 56 Bom.L.R. (8.0.)}681.. 


G ” 


‘Entertainments.” See GOVERMENT oF 
Invi Aor, 1985, Evrey 50. 56 Bom.L.R.45. 


“Estate.” See CONSTITUTION oF INDIA, 
ART. 81A. 56 Boon L.R. 1072.. 
———Ses Lanp ee Copr, 8. 85). 


6 Bom_L.R.1062 


“First assessable.” See INCOME-TAX Act, 
8. 84(3). 56 Bom.L.R.795.. 


“Forthwith remove the hedge.” Ses Cri— 
HINAL PROCEDURE Copa, 8. 147. 
56 Bom.L.R.269. 


“Gold manufactured.” See RAILWAYB ACT, 
Sou. IL, CL. (a). 56 Bom.L.R.532. 


“Good faith.” See Boxmpay GENERAL. 
CLAUSES Acr, 8. 8(20). 56 BonLL.R.597. 


— Se LOTTON Acr, 8. 143).. 
56 Bom.L.R.597. 


“Tf such a confession is otherwise relevant.” 
See EVDEN Act, 8.29. 56 Bom.L.R.115. 


“In the case of an: 


person residing out of 
British India.” See 


HE-TAX Aor, S. 42. 
56 Bom.L.R. (8.C.)280. 


See CBOUNAL PROCEDURE. 
56 Bom.L.R. (F.B.)815. 


“Tn unauthorised oocupation.”” Ses GOVERN- 
MENT Praises (EVICTION) Act, S. 3. 
56 Bom.L.R. (0.C_J.)308. 


“Including the control of rents.” Ses: 
Consrtroricw ow INDIA, Tac? 8; Ler L 
56 Bom L.R.105. 


“In the whole.” 
Copa, S. 488 


“Land.” See LAND ACQUIBITION ACT, S. 28. 
56 Bom.L.R.238. 


——_—_——See MUNIOPAL Act 
TION), S. 154. 56 Bo 


“Lawful guardian.” See PrwaL CoDE, 
8. 861 (EXPLN.). 56 Bom.L.R.258, 


“Lawfully entrusted.” See PmuL Cop, 
S. 861 (Exrtn.). 56 Bom.L.R-258. 


“Lease” Ses TRANEFEE OF PROPERTY AGT, 
8. 105. — 56 Bom.L.R.365. 


CORPORA- 
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“Loss.” See Baers Act, S. TT 
. 6 Bom.L.R. (O. OJ. )150. 
“Made in accordance with law.” See 
-Luaration Act, ART. 182(5). 
56 Bom.L.R.485. 


‘Make a way by which carts, bullocks, etc. 


ht pass safely.” See Comal PROCADORE 
coe: 8. 147. au. ‘ "56 Bom.L.R.269. 
‘Manifestly wrong.’ See CROIMAL PROCE- 


DURE CODE, S. 807. 56 Bom.L.R. (S.C.)276. 


“Market value.” Ses LAND AOQUIsITION 
Act, 8. 281). 56 Bom.L.R.238, 

“Modify.” Ses MONICIPAL ACT (BOROUGHS), | List 
8. 60(1).. : 56 Bom.L.R.45. 

“Namely.” See CONSTITUTION oF DOL, 
ART. 20. 56 Bom.L.R. (S.0.)1211. 


“On the coming into force of this enactment.” 
Seo CRIMINAL Law AMENDMENT ACT, 1952, 


8.10. 56 Bom.L.R.199. 
“Or.” See Incomm-rax Act, S. 1), 
Prov. 1. 56 Bom.L.R.7. 
“Or to make, alter or destroy the whole or 
any part of a valuable security.” See PANAL 
Lonas, S. 420. 56 Bom.L.R.188 


“Or which has an acidity of more than 2.5 

1 cent. calculated as Oleic Add.” Se 

OMBAY PREVENTION oF ADULTEBATION OF 
_ABTIOLES oF Foon RULES, R. 6B) (1). 

56 Bom.L.R.128. 


“Other Hke sum.’ Ses Bompay RENTS, 
Hote, AND Lopeina Housa Rates (CONTROL) 
Act, 1947, S. 18(1). 56 Bom.L.R.619. 


“Person.” See Bompay TENANCY AMD 
AGRICULTURAL LANDS Act, S. 29(4). 

f 56 Bom.L.R.623. 

“‘Perverse in the sense of unreason- 

able.” See Cauca PROCEDURE CODE, S. 837. 

56 Bom.L.R. (S.G.)276. 


“Police Power,” 
Imu, Ant. 81(2). 


See CONSTITUTION OF 
56 Bom.LR. (8.C_)681. 


See INCOME-TAX Act, 
56 Bom.L.R.795. 


“Power to assess.” 
8. 28-A. 


“Prooeeding.’? See Bompay TENANCY AND 
AGRICULTURAL LANDS Acr g: 88(2)(b) EE 


“Prohibithag any interference with the 
exercise of such right.” See CRDONAL PRO- 
‘CEDURE Cops, S. 147. 56 Bom.L.R-269. 


“‘Prosecuted and punished.” See Coxsri- 
TUTION OF INDIA, ART. 20. 
56 Bom.L-R. (8.C.)13. 


Ses Penau Cons, 8.- 42. 


“Property.” 
56 Bom.L.F.188. 


8. 28(2). 


fvot. LVI. 
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“Reasonable opportunity.” See Consrrrv- 
TION OF INDU, ART. 240. 56 Bom.L.R.172. 


See Income-Tax Act, S. 41Xa). 
56 Bom.L.R. (S.Q.)119 
on appeal from 54 Bom.L.R. 24. 


“Remit.” 


‘Reserves. See Incoiam-Trax Act, Soa. DO, 


R. 2(1). 56 Bom.L.R, (8.C.)742. 
“Setting up.” See oo -Tax ACT, 

a PBR Ted 

“Social Control” See CONSTITUTION oF 


INDA, ART. 31/2). 56 Bom.L.R. (S8.C.)681. 
Fie ect n Sa provisions of Entry 42 in 
CONETIFOTION or DDL, 

ENTEY 43, uA O. 56 Bom.L.R.1062, 
“Such Court.” Ses Bowmay Rents , HOTAL 
4ND Lopamwe House RATES CONTROL ACT, 
1947, S. 50. 56 Bom.L.R.962, 


See LOTATION Aor, 
56 Bom.L.R.930, 


“Sufficient cause.’’ 
S. 5. 


“Taking possession.” See CONSTITUTION OF 
INDA, Ant. 81(2). 56 Bom.L.R. (8.C.)681. 


“Tax on entertainments.” See GOVERN- 
NENT OF INDIA Act, 1985, ENTRY 50. 
56 Bom.L.R.45. 


“The date of the order of adjudication,” 
See INBOLYENOY Act (PROVINCIAL), S. 78(2). 
56 Bom.L.R.414. 


“The provisions of clause (2).’’ 
TUTION OF IDL, ABT. 81(4). 
56 Bom.L.R.1072. 


See Consti- 


debtor.” Ses Civi 
56 Bom.L.R.232, 


- “The same ju 
PROCEDURE Cona, 8. 78. 


“The whole of the property of the insolvent.”’ 
See Insotvancy Act (PROVINCIAL), 1920, 
56 Bom.L.R.1028. 


“To the prejudice of the purohaser.’’ See 
BOMBAY PREVENTION OF ADULTERATION ACT, 


S. 4(1)(a). 56 Bom.L.R.245. 
‘Unless intention appears by the 
wil”? See SUOCESSION Act, S. 109. 


56 Bom.L.R. (0.G.J.)910. 


“Unless otherwise directed by State Govern- 
ment.” Ses Lawn REVENUE RuLss, R. 92. 
56 Bom.L.R.143. 


“Valuable consideration.” See LIMTTATION 
Aor, 8. 10. 56 Bom.L.R. (8.C.)783. 


“Vested in the Court.” See GOVERNMENT OF 
Inpa Act, 1918, S. 108. 
56 Bom-L.R. ape ai 


“Where tax has been paid.” See Tncosoe- 
Tax ACT, 8. 238A (4). 56 Bom.L.R.795 | 
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WORDS AND PHRASES—(Conid.) WORKMEN'S GOMPENSATION AQT, 
` «Where there has beena review of judgment.” | ` ; 
ee Loaration Act, 8. 182(3). ‘| causal connection was established between 


56 Bom.L.R.563. | the loyment and the accident, and that, 
: the ent arose out of the employment of 


“Whichever is greater.” Ses Income-tax | of the deceased. 
Act, Bom., R. 2 56 Bom.L.R.737, | ` _ There must be a causal connection between 


a “Year for which assessment is to be made,” deseased 
See Income-Tax AoT, Som, R. 2. Of the: empl or the «The 
56 Bom.L.R.737. 
oyee in the course of his empolyment 
‘WORKMEN'S COMPENSATION ACT 
(PIIL 0J 1033), D- 3—Deceased at particular | of his being in that. particular place he has to 
because had to be there by reason of | face a peril and the aocident is caused by reason 
Deceased with ac- AE VEET T S CEE ATEN 

on 


cident at that particular place — r ac- is established between the accident 
cident arose out of empoyment of deceased— | and the employment. The fact that the 
Burden of '—Whether necessary for ap- 1 shares that peril with other members 
plicant to prove that peril faced by employee | of the lic is an irrelevant consideration. 
resuliing was not personal to em-.| The which he faces must not be som 


deceased who was employed by the “to bis employment. 
‘Central Railway at a station on the Railway | act add to peril 


lived in the railway’ quarters adjo the it the peril which Be fanes has n to do 
station. The only access for the from | with own action or his own conduct, but 
his quarters to the station was through the | ft is a peril which would have been faced by 


compound of the railway quarters. One night | any other employee or any other member of 
the deceased left his quarters a few minutes | the public, 

before midnight in order to join duty and | such peril, a causal connegtion is established 
immediately thereafter he was «tabbed to | between the loyment and the accident. 

-death by some unknown person. On a claim Ono the peril 

for compensation in respect of the death of | employer then to establish either that the peril 
the deceased, tt was not disputed that the | was 
deceased died as a result of an accident, nor; that he 
was it uted that the accident arose in the | peril was 

course of employment. It was, however, | sonal to 

-disputed that the aocident did arise out of | place the burden the applicant to 

the employment of the deceased :— that the peril w ihe’ employes faced and 
Held, that as it was established in the case | the accident which grose because of that peril 

-that the deceased was at a particular place, that | was not personal to him but was shared all 
he was there because he had to be there by | the employees or the members of the pub 
reason of his employment, and that because he | BHAGUBAI v. CENTRAL RLY. 

ras there he met with an accident, a proximate . 56 Bom.L.R.509. 
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